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{Speeches  taken  from  3^  Gwmey^e  Short^hand  Notes,) 

16M  March  1837. 
House  of  Lords, — (W.H.D.) 

No.  1. — Snt  David  Milns,  Appellant,  v.  The  Trus- 
tees of  the  kUe  Sib  John  Mabjobibanks,  JRespon- 
dents. 

Sale — Agreement — Heritable —  Circumstances  which  were  held 
(affirming  the  judgment  of  the  Court  of  Session,)  not  si{ffi' 
dent  to  constitute  a  concluded  bargain  for  the  sale  of  an  heri- 
t«U>le  estate. 

Id  1832,  the  late  Sir  Joha  Marjoribanks  became 
purchaser  of  the  estate  of  Simprim  at  the  price  of 
£37,000.  It  formed  part  of  the  bargain,  that  the  price 
should  remain  in  the  purchaser's  hands  at  3^  per  cent, 
interest,  until  a  judgmei  >■  by  the  House  of  Lords  should 
be  pronounced  as  to  the  validity  of  the  seller's  title  to 
convey.  Sir  John  Marjoribanks  died  in  February 
1833,  leaving  several  trust-dispositions,  by  which  he 
conveyed  his  whole  estate  to  Lady  Marjoribanks, 
Charles,  David,  and  Campbell  Marjoribanks,  Adam 
and  David  Anderson^  and  George  Wauchope,  as  trus- 
tees. They  were  authorised  to  sell  or  burden,  to  pay 
off  debt,  and  they  were  directed  to  entail  the  remain- 
der on  the  sons  of  the  testator  and  certain  substitutes. 
The  trustees,  by  reason  of  the  m^ncy  of  the  affairs, 
and  the  precarious  health  of  the  testator's  son  who 
succeeded,  deemed  it  necessary  to  wind  up  the  trust, 
and  for  that  purpose  they  resolved  to  sell  a  portion  of 
the  trust-estate ;  and  accordingly,  at  a  meeting  of  trus- 
tees on  11th  January  1834,  their  law  agent,  Mr  Cun- 
ingham,  of  Cuningham  and  Bell,  W.S.,  was  diteeted 
to  make  up  a  state  of  the  affairs  as  at  1st  January  ulto., 
and  to  be  prepared  to  advise  the  trustees  as  to  the  prac- 
ticability of  denuding  and  executing  an  entail  in  terms 
of  thtf  trust-deed,  and  <'  in  doing  so,  to  have  in  view  a 
sale  of  Simprim."  In  obedience  to  that  view,  a  paper, 
entitled  "  Particulars  of  Simprim,"  was  prepared  by 
the  agent,  with  a  view  of  affording  information  to  in- 
tending offerers,  but  it  had  been  prepared  without  re- 
ference to  the  trustees. 

The  pursuer's  (appellant's)  property  lay  eontiguous  to 
the  estate  of  Simprim,  and  he  felt  anxious  to  make  a 
purchase  of  it,  as  the  only  unentailed  property  in  the 
vicinity.  The  following  circumstances  took  place,  ac- 
cording to  the  statement  for  the  pursuer,  which  led  to 
the  present  action : 

The  trasteesi  he  averred,  were  aware  that  he  had, 
on  a  former  occasion,  taken  steps  to  purchase  the  estate 
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of  Simprim,  and  that  he  was  disappointed  by  Sir  John 
Marjoribanks.  At  the  meeting  previously  noticed  ( 1 1  th 
January  1834),  the  probability  of  the  pursuer  becom- 
ing the  pmrchaser  was  discussed ;  and  for  the  purpose 
of  making  an  offer  to  him,  the  "  Particulars  of  Sim- 
prim" were  drawn  out  at  their  suggestion.  On  the 
14th  of  January,  Mr  Adam  Anderson,  one  of  the  trus- 
tees, came  to  the  pursuer's  son,  Mr  David  Milne,  men- 
tioning that  he  was  aware  that  the  pursuer  formerly 
intended  to  purchase  Simprim,  wished  to  know  his 
father's  views,  and  s^d  that  the  pursuer  should  come 
into  Sir  John's  shoes,  taking  the  property  at  the  same 
price  which  Sir  John  had  agreed  to  pay  to  the  seller ; 
and  he  referred  him  to  Messrs  Cuningham  and  Bell 
for  particulars  as  to  the  price.  In  consequence,  the 
pursuer's  son,  by  his  authority,  addressed  a  letter  to 
the  agents  in  the  following  terms : 

"  \4th  January  1834 My  Dear  Sir— Mr  Adam  Ander- 
son spoke  to  me  to-day  regarding  the  wish  of  Sir  John  Marjon- 
banks^s  trustees  to  dispose  of  Simpiiro,  and  stated,  if  Sir  David 
Milne  were  still  inclined  to  become  the  purchaser  of  that  estate, 
the  trustees  would  wish  to  transfer  it  to  him.  My  father,  to 
whom  I  have  spoken  on  the  subject,  is  not  indisposed  to  enter 
into  the  proposed  transaction, — if  the  terms  are  unobjectionable^ 
and  therefore  I  will  be  obliged  by  your  sending  here  the  papers, 
which  may  enable  Sir  David  to  come  to  some  resolution  on  the 
subject."  (Signed)        "  David  Milne." 

An  answer  was  returned  in  these  terms  r 

"  UrA  January  1834 Dear  Sir— .In  terms  of  your  re- 
quest, 1  beg  to  inclose  an  outline  of  particulars  of  the  estate  of 
Simprim,  which  will  give  you  an  idea  of  how  it  stands.  I  can 
furnish  more  particulars  if  required  ; — and  I  may  mention,  that 
Mr  Bell  of  SwintonhiU  valued  it,  and  is  of  opinion  that  it  is 
one  of  the  most  eligible  purchases  which  could  be  made  in  Scot- 
land. 

**  Another  party  has  been  spoken  to,  and  is  inclined  to  enter- 
tain the  proposal,  but  cannot  fix  till  he  hears  from  London.  I 
am,"  &c.  (Signed)        "  Alex.  Cuningham." 

An  outline  of  particulars  was  inclosed,  in  which  it 
was  stated,  that  Sir  John  had  purchased  Simprim  in 
May  1832  for  £37,000,  but  having  shortly  afterwards 
died,  and  his  trustees  not  having  funds  to  pay  the  price, 
were  anxious  to  get  quit  of  the  bargain.  It  was  part 
of  the  outline  oi  particulars,  that  the  purchase  money 
should  remain  in  the  purchaser's  hands  at  3^  per  cent., 
till  a  judgment  should  be  pronounced  by  the  House  of 
Lords  in  regard  to  the  validity  of  the  seller's  title  to 
convey.  '*  The  transaction  stands  at  present  on  a  mi- 
nute of  sale ;"  ^'  and  Sir  John's  trustees  would  place 
any  one  in  his  shoes,  by  just  assigning  it  over."  Milne 
again  wrote,  stating : 
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**  I5th  January  1834. — Dear  Sib — My  father  has  perused 
the  statement  sent  by  you  as  to  the  estate  of  Simprim,  which 
Sir  John  Marjoribanks's  trustees  have  offered  to  transfer  to 
him,  and  he  desires  me  to  say,  that  he  is  willing  to  enter  into 
the  proposed  transaction. 

"  You  will  therefore  be  so  good  as  send  to  him  a  note  of 
the  parochial  and  public  burdens,  &c.,  and  the  missives  which 
passed  between  the  former  proprietor  and  Sir  John  Marjori- 
banks. 

"  Of  course,  after  this  intimation,  Sir  David  will  understand 
that  any  negotiation  you  may  have  opened  with  other  intending 
purchasers  will  now  drop.     I  am,"  &c. 

(Signed)        "  David  Milnk." 

The  agent  for  the  trustees  replied : 

"  15M  January   1834 Deab   Sib — I  am  favoured  with 

yours  of  this  date,  but  have  not  by  me  a  copy  of  the  minute  of 
sale  of  Simprim,  otherwise  I  should  have  sent  it.  In  the  mean- 
time, however,  I  think  it  right  to  mention,  that  a  meeting  of  the 
trustees  of  Sir  John  Maijoribanks  was  held  this  forenoon.  At 
this  meeting  Mr  D.  M.  stated,  that  he  had  thought  it  right  to 
bring  the  matter  under  the  notice  of  some  members  of  the  family, 
and  the  trustees  were  of  opinion  that  this  preference  they  ought 
to  have,  to  the  extent  of  knowing  whether  they  inclined  to  treat 
for  it. 

'*  Under  these  circumstances,  I  am  now  barred  from  proceed- 
ing further,  until  their  determination  is  known.     I  am,"  &c. 

(Signed)        **  Alex.  Cuningham." 

On  the  following  day,  the  pursuer  expressed  by  let- 
ter his  surprise,  that  though  the  trustees  ^<  had  made  a 
proposal  to  transfer  Simprim"  to  him,  which  had  been 
accepted,  yet  they  were  afterwards  of  opinion  that  the 
matter  should  be  kept  open  for  the  purchase  by  a 
member  of  the  family ;  and  on  the  16th,  Mr  Milne  inti- 
mated, on  reception  of  a  letter  from  the  agent  of  that 
date,  stating  that  another  party  had  been  preferred, 
that  his  father,  after  what  had  taken  place,  was  much 
surprised,  and  considered  that,  <<  both  in  point  of  ho- 
nour and  in  point  of  law,  Sir  John  Marjoribanks's  trus- 
tees are  bound  to  implement  their  agreement."  Mean- 
time, the  trustees  assigned  Mr  Thomson  of  the  Royal 
Bank,  into  the  right  of  the  estate,  on  an  offer  made 
to,  and  accepted  by  them, — Mr  Thomson  having  en- 
tered into  the  transfer  at  the  suggestion  of  Mr  D. 
Maijoribanks,  the  true  purchaser,  by  whom  he  was 
guaranteed,  as  well  as  by  Sir  W.  Marjoribanks,  the 
heir  in  possession. 

The  defenders  stated,  that  at  the  meeting  on  the 
11th  January,  the  trustees  did  not  resolve  to  make  an 
offer  of  Simprim  to  the  pursuer,  and  they  were  not 
aware  that  the  pursuer  had  taken  steps,  on  a  previous 
occasion,  to  purchase  it.  It  only  appeared  that  the 
pursuer's  usual  agents  had  employed  a  third  party,  at 
the  time  of  Sir  John's  purchase,  to  make  application  to 
that  effect  at  the  agents  for  the  seUer.  Certain  of  the 
trustees  met  the  pursuer  and  his  son  on  the  13th,  on 
their  way  to  vote  at  an  election,  and  had  no  conversa- 
tion on  the  subject  of  the  sale  of  Simprim.  The  im- 
port of  the  conversation  which  passed  in  the  Parliament 
House,  between  Mr  Anderson,  one  of  the  trustees,  and 
the  son  of  the  pursuer,  was  merely  casual.  Mr  An- 
derson himself  appeared  to  be  aware  that  the  pursuer 
had  formerly  wished  to  purchase  Simprim,  and  as  he 
was  at  the  time  on  terms  of  great  intimacy  with  the 
pursuer's  son,  he  stated  to  him  in  the  Parliament  House, 
on  the  morning  of  the  14th,  that  it  was  probable  the 
trustees  would  part  with  Simprim,  as  they  were  anxious 
to  conclude  the  trust ;  and  that,  being  aware  the  pur-    f 


suer  had  formerly  looked  at  it  with  a  view  to  a  pur- 
chase, he  wished  Mr  Milne  to  ascertain  what  his  father's 
present  sentiments  were.  But  he  did  not  state  that 
the  trustees  had  resolved  to  denude  of  the  estate  of 
Simprim,  or  that  they  were  aware  that  the  pursuer 
had  been  formerly  anxious  to  make  the  purchase ;  and 
no  offer  of  the  estate  was  made  to  the  pursuer,  as  Mr 
Anderson  did  not  conceive  Mr  Milne  had  authority  to 
contract,  and  he  refused  to  write  to  the  pursuer  on  the 
subject.  The  agents  for  the  defenders,  on  the  receipt 
of  Milne's  letter  expressing  his  surprise  that  they  had 
sold  to  another  party,  of  the  same  date,  the  16th  Janu- 
ary, explained  that  the  trustees  never  understood  that 
there  was  any  definite  offer  made  by  the  pursuer ;  and 
they,  on  their  part,  had  never  made  any  proposal  to 
transfer  Simprim  to  him ;  and  from  the  outset,  they 
intimated  that  other  parties  were  in  the  field.  By  that 
letter  they  also  stated,  that  the  trustees  had  accepted 
an  offer  for  the  estate  by  Mr  D.  Marjoribanks. 

The  pursuer  then  brought  the  present  action,  libel- 
ling, 

"  That  the  said  trustees  were  aware  that  the  pursner  had^  on 
the  occasion  before  mentioned,  been  desirous,  and  taken  steps 
to  acquire  the  foresaid  estate  by  purchase  (which  the  pursuer 
denied),  when  he  was  anticipated,  as  above  stated,  by  the  said 
Sir  John  Marjoribanks :  That,  at  a  meeting  of  the  said  trustees, 
held  on  or  about  the  1 1th  January  1834,  it  was  accordingly  re- 
solved to  apply  to  the  pursuer  to  become  the  purchaser  of  the 
said  estate  ;*' 

and  farther,  that  in  the  conversation  in  the  Parliament 
House,  Anderson  stated, 

**  that  the  terms  on  which  the  said  trustees  proposed  to  transfer 
the  said  estate  to  the  pursuer  having  been  settled  and  arranged 
by  them,  the  said  David  Milne,  in  the  event  of  the  pursuer 
being  disposed  to  enter  into  the  proposed  transaction,  had  only 
to  apply  to  Messrs  Cuningham  and  Bell,  W.S.,  the  agents 
for  the  said  trustees,  who  had  received  instructions  on  the 
subject,  and  were  prepared  to  send  the  foregoing  missive  or 
memorandum,  explaining  the  nature  and  terms  of  the  said 
trustees'  proposal  of  a  transference  of  the  said  estate  to  the 
pursuer :" 

and  alleging  that  Marjoribanks  had  come  forward  with 
a  proposal,  which  had  been  accepted  by  his  co-trus- 
tees, for  a  transference  of  the  estate,  in  the  knowledge 
of  the  agreement  already  entered  into  with  the  pur- 
suer, and  that  such  was  illegal, — ^he  concluded,  that  as  he 
was  willing  to  carry  through  the  transaction,  the 'trus- 
tees were  bound  to  implement,  and  deliver  a  convey'^ 
ance  of  Simprim.  He  pleaded — The  negotiation  which 
took  place  (as  above  set  forth)  between  the  defenders 
and  their  authorised. commissioner  and  agents,  on  the 
one  part,  and  the  pursuer  and  those  acting  for  him 
on  the  other  part,  amount  to  a  concluded  offer  and 
acceptance,  or  bargain,  obligatory  upon  the  defenders, 
and  which  they  are  bound  to  implement,  by  transfer- 
ring to  him  the  right  to  the  estate  of  Simprim,  which 
the  late  Sir  John  Marjoribanks  had.  The  transaction 
with  Mr  Thomson  not  being  a  bona  fide  sale,  but 
being  a  covert  or  collusive  transaction,  intended  to  de- 
fraud the  pursuer  of  his  rights,  and,  moreover,  being 
posterior  in  date  to  the  transaction  with  the  pursuer, 
cannot  defeat  the  right  of  the  pursuer  to  compel  im« 
plement  of  his  bargain,  or  the  obligation  of  the  defen- 
ders to  implement  that  bargain.  The  transaction  with 
Mr  Thomson  being  a  covert  and  collusive  transaction^ 
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for  behoof  of  one  of  the  trustees  themselves,  in  pre- 
judice of  the  rights  of  the  pursuer,  is  not  a  legal  ob- 
stacle to  the  implement  of  the  bargain  with  the  pur- 
suer. In  the  event  of  the  defenders  refusing  to  imple- 
ment the  bargain  with  the  pursuer,  he  is  entitled  to 
damages  from  them. 

The  defenders />^ad^(2 — There  was  no  such  offer  of 
the  estate  of  Simprim  made  on  the  part  of  the  defen- 
ders to  the  pursuer,  previous  to  the  letter  written  by 
Mr  David  Milne  on  the  16th  January  1834,  as  entitled 
the  pursuer  to  hold  that  letter  as  the  completion  of  a 
bargain  of  sale  of  the  estate  of  Simprim.  The  verbal 
conversation  between  Mr  Anderson  and  Mr  D.  Milne, 
on  14th  January  1834,  did  not  constitute  or  imply  any 
offer  of  this  estate  by  the  defenders  to  the  pursuer. 
The  letter  written  by  Mr  Alexander  Cuningham,  on 
the  same  day,  to  Mr  Milne,  in  answer  to  his  letter  of 
inquiry,  did  not  constitute  or  imply  any  such  offer. 
Mr  Milne's  letter,  of  16th  January  1834,  could  not 
have  any  effect,  in  so  far  as  the  defenders  are  con- 
cerned, except  as  an  offer  addressed  to  their  agent, 
which,  when  it  was  laid  before  them,  they  were  at 
liberty  to  accept  or  decline,  and  the  defenders  were  in 
no  respect  bound  by  the  mere  sending  and  receipt  of 
such  letter,  except  to  signify  their  intentions  in  regard 
to  the  pursuer's  desire  to  purchase,  expressed  therein. 
Mr  Cuningham's  answer  to  this  letter  of  the  same  date, 
constituted  a  sufficient  intimation  to  the  pursuer,  that 
his  proposal  might  not  be  entertained  at  all  by  the  de- 
fenders, and  the  subsequent  correspondence  explicitly 
declared  their  determination  not  to  accept  of  it. 
Neither  to  the  defenders,  nor  to  any  one  of  their  num- 
ber, can  the  imputation  of  mala  fideSy  fraud  or  collu- 
sion, be  justly  applied.  The  pursuer  never  having 
acquired  any  right  to  the  estate  of  Simprim,  and  the 
defenders  never  having  become  bound  to  convey  it  to 
him,  the  pursuer  is  not  entitled  to  demand  damages 
from  the  defenders,  in  consequence  of  their  refusing 
to  do  so. 

'<  SOM  JwM  1835 The  Lord  Ordinary  having  beard  parties' 

procurators,  and  considered  the  closed  record  and  process,  finds 
that  there  was  no  concluded  bargain  for  tbe  sale  of  the  lands  of 
Simprim  between  the  pursuer  and  the  defenders,  and  therefore 
sustains  the  pleas  of  the  defenders ;  assoilzies  them  from  the 
conclusions  of  tbe  action  and  decerns :  Finds  tbe  defenders  en- 
titled to  expenses,  and  allows  an  account  thereof  to  be  given  in, 
and  to  be  taxed  by  the  auditor. 

"  NoU* — The  alleged  conversation  between  Mr  Milne  and 
Mr  Anderson  must  be  thrown  entirely  out  of  view.  The  only 
inference  that  can  be  dravm  fh>m  the  opposite  statements  on 
this  point  is,  that  there  was  a  misapprehension  on  one  side  or 
the  other,  but  on  which  side,  it  is  now  confessedly  impossible 
to  ascertain ;  and,  indeed,  considering  the  subject  in  dispute, 
incompetent  to  investigate  by  parole  proof,  even  if  that  were 
attainable.  The  question  must  be  determined  by  the  corres- 
pondence ;  and  on  that  the  Lord  Ordinary  entertains  no  doubt. 
The  case  of  the  pursuer  must  rest  on  the  assumption,  that  the 
letter  of  Mir  Cuningham,  of  the  14th  of  January,  constituted  an 
offer  of  the  estate  to  him  on  the  terms  contained  in  the  inclosed 
paper,  and  that  the  transaction  was  concluded  by  bis  accept- 
ance of  that  offer,  in  the  letter  from  his  son  of  the  15th  Ja- 
nuary ; — and  his  case  would  have  been  a  strong  one,  if  he  had 
made  it  out  as  laid  in  the  summons.  It  is  there  averred,  that 
at  the  meeting  of  the  trustees  on  the  11th  of  January,  *  it  was 
resolved  to  apply  to  the  pursuer  to  become  the  purchaser  of  the 
estate,'  and  that,  '  for  the  purpose  of  making  an  offer  of  the  said 
estate  to  the  pursuer,  a  minute  or  missive  was  drawn  out  by  the 


said  trustees,  or  under  their  direction,  setting  forth  the  terms 
on  which  they  were  willing  to  convey  it  to  the  pursuer,'  and 
that  the  said  minute  or  missive  was  accordingly  transmitted  to 
the  pursuer  in  the  above-mentioned  letter  of  Mr  A.  Cuningham. 
But  this  statement  is  not  only  unsupported,  it  is  in  some  essen- 
tial particulars  disproved  by  the  written  evidence :  Ft'rsr,  It 
does  not  appear  that  the  trustees  had  come  to  the  definitive  re- 
solution of  parting  with  the  estate,  and  certainly  there  is  no 
proof  that  they  had  formed  even  an  intention  of  offering  it  to 
the  pursuer.  Secondly,  It  is  proved  '  that  the  note  of  particu- 
lars,' termed  by  the  pursuer  a  '  minute  or  missive,'  was  not 
drawn  up  by  the  direction  of  the  trustees  for  the  purpose  of 
making  an  offer  to  the  pursuer,  but  was  drawn  up  by  their 
agents  for  the  information  of  another  party  who  had  some  in- 
tention of  purchasing.  Thirdly,  The  letter  of  the  14th  Janu- 
ary was  addressed  to  the  pursuer  by  Mr  A.  Cuningham,  who 
was  only  the  agent  of  the  trustees,  and  who  had  no  power  to 
make  an  offer.  Though  inclosing  the  '  note'  already  referred 
to,  that  communication  was  described  as  '  an  outline  of  parti- 
culars, which  will  «Ive  you  an  idea  how  it  stands.'  And  the 
letter  clearly  imported  that  a  similar  communication  had  been 
made  to,  and  was  then  under  the  consideration  of  another  party. 
In  these  circumstances,  the  Lord  Ordinary  is  of  opinion,  that 
the  letter  of  the  14th  of  January  must  be  viewed,  not  as  an  offer 
of  the  estate  on  tbe  terms  contained  in  the  enclosed  '  note,'  but 
merely  as  the  communication  by  an  agent  of  the  information 
which  he  possessed  respecting  it.  He  conceives  that  the  first 
letter,  which  admits  of  being  construed  as  an  offer,  is  that  of 
the  15th  of  January,  and  it  is  dear  that  that  offer  never  was  ac- 
cepted by  the  trustees." 

The  pursuer  reclaimed,  but  the  Court  unanimously 
adhered  to  the  Lord  Ordinary's  interlocutor,  but  found 
no  additional  expenses  due. 

The  pursuer  then  appealed. 

Lord  Brougham, — In  this  case,  my  Lords,  I  do  not  think  it 
necessary  that  we  should  hear  counsel  on  the  part  of  the  re- 
spondents ;  and  I  must  say  that  I  quite  agree  with  the  Court 
below,  that  this  was  very  near  being  a  contract,  indeed  so  very 
near,  that  a  single  word  omitted,  or  perhaps  one  or  two  words 
added,  would  have  made  it  a  binding  contract ;  but,  ray  Lords, 
I  am  not  prepared  to  say  that  it  is  a  binding  contract,  in  the 
way  It  now  stands.  The  only  view  in  which,  I  think,  it  is  ca- 
pable of  being  put  for  the  appellant,  is,  comparing  these  two 
letters,  the  first  and  second,  written  by  Sir  David  Milne's  de- 
sire ;  in  the  first  of  which  he  says  he  is  not  indisposed  to  enter 
into  the  proposed  transaction,  if  the  terms  are  unobjectionable, 
and  therefore  send  the  particulars:  then  the  particulars  are 
sent,  and  then  he  follows  that  up  with  a  second  letter,  say- 
ing— ^not  in  words,  but  in  meaning, — how  he  has  received 
those  particulars,  and  that  he  is  willing  to  enter  into  the  pro- 
posed transaction.  I  think  it  may  be  also  assumed,  upon  re* 
ference  to  what  Mr  Cuningham  says  in  answering  that  first  let- 
ter, that  be  sends  him  some  particulars,  but  that  he  has 
others.  He  then  says,  in  the  second  letter,  send  me  the  parti- 
culars of  the  parochial  and  public  burdens,  and  the  missives. 
Now,  no  great  deal  turns  upon  that ;  and,  indeed,  it  only  ap- 
pears to  contain  that  former  negotiation,  which  I  am  not  pre- 
pared to  say  would  be  binding  upon  him.  Well,  then,  if  he 
was  not  clearly  bound  then,  I  am  not  prepared  to  say  that,  upon 
those  two  letters,  he  would  be  bound  to  the  other  party  to  com- 
plete the  contract.  There  is  some  little  doubt  whether  the  pa- 
rochial and  public  burdens  had  not  been  stated  and  deducted  in 
the  particulars  communicated  by  Mr  Cuningham,  in  answer  to 
the  first  note,  and  which  particulars  are  to  be  found  in  folios 
ten  and  eleven  of  the  appellant's  case.  Upon  the  whole,  I  am 
willing  to  adopt  the  appellant's  construction  of  the  word  profits, 
leaving  the  clear  profits  of  £196,  that  is,  deducting  the  interest 
of  3^  per  cent,  upon  the  purchase  money  of  £37,000  firom  the 
£1490,  in  the  manner  there  stated.  I  rather  incline  to  think 
that  Mr  Cuningham  gave  the  particulars  of  the  estate  after  the 
deduction,  but  still  Sir  David  Milne  might  wish  to  know  not 
merely  what  the  rental  of  the  estate  was,  after  the  deduction, 
but  he  might  wish  to  know  what  the  amount  of  the  burdens 
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was,  which  it  does  not  appear  was  furnished  to  him.  Upon  the 
whole,  therefore,  I  am  inclined  so  far  to  agree  with  the  deci- 
sion  of  the  Court  below,  as  not  to  recommend  to  your  Lordships 
to  call  upon  the  respondents  to  argue  this  case ;  because  I  can- 
not suppose  that  there  will  be  any  thing,  in  the  course  of  the 
iirgument  upon  the  respondents*  case,  that  will  tend  to  lessen  the 
opinion  I  have  at  present  formed. 

Lord  Zyndhurat, — I  concur  in  the  opinion  expressed  by  my 
noble  friend.  I  think  that  the  first  letter  means  nothing  more 
than  this :  I  am  willing  to  treat  with  you  uppn  the  subject,  if 
the  terms  are  unobjectionable;  and  thereupon  certain  particulars 
were  communicated ;  and  then  he  again  says,  I  am  Moiling  to 
treat  with  you,  because  there  is  a  letter  of  Mr  Milne's  using  the 
same  expressions,  but  I  wish  for  further  information :  I  wish 
you  to  give  me  an  account  of  such  and  such  things ;  that  is  all 
that  relates  to  the  contract :  and  I  cannot  consider  that  as  a 
closed  transaction. 

Mr  Attorney-  General. — I  trust  your  Lordships  will  affirm 
this  decision,  with  costs  in  the  Court  below :  the  Judges  were 
unanimous,  and  they  determine  there,  as  jrour  Lordships  have 
done  here,  having  merely  heard  one  sioe  of  the  case — there 
having  been  an  appeal  from  the  Lord  Ordinary  to  the  Upper 
House,  and  then  this  appeal  to  your  Lordships'  House ;  and 
your  Lordships  being  clearly  of  opinion  that  there  was  no  con- 
tract, I  trust  that  your  Lordships  will  think  that  this  is  a  case 
which  is  to  follow  the  common  rule. 

Sir  F.  PoUock. — My  learned  friend  should  not  omit  in  his 
statement,  that,  when  the  Judges  below  affirmed  the  decree, 
it  was  without  costs. 

Lord  Brougham, — Yes :  but  that  would  make  it  rather  the 
other  way  here. 

Lord  Ljfndhurtt Unless  there  is  a  good  case,  the  costs 

ought  always  to  follow  the  usual  course. 

Mr  Attorney-  General, — The  appeal  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 

Lord  Fullerton,  Ordinary — John  Macqueen,  AppeUant*$  So- 

heitor Spottiswoode  and  Robertson,  Re^nmidents*  Solicitors, 

— rW.H.D.] 


}2th  May  1837. 
House  of  Lords (W.H.D.) 

No.  2.^— The  Dcke  of  Hamiltotq  and  Brandon, 
AppellantyV.  John  MATHERanif  John  Ubqohabt, 
Rejpondents. 

Superior — Vassal^Teinds — Teind-Duties — Allocation  —  Pro- 
cess— Held  (affirming  the  judgment  of  the  Court  of  Session), 
I,  TTiat  teind-duties  payable  to  a  superior  and  titular  by  a  vae- 
sal  for  the  leinda  of  his  lands,  are  free  teind,  and,  as  such,  are 
liable  to  be  allocated  for  minister*s  stipend,  primo  loco,  brfore 
the  vassal  can  be  called  on,  as  having  an  heritable  right  to  the 
teinds.  2.  Where  the  vassal,  by  his  charter,  was  taken  bound 
to  make  payment  to  the  superior  and  titular,  or,  at  the  titular's 
option,  to  the  minister  of  the  parish,  a  certain  quantity  of 
teind  oatmeal,  in  name  of  feu-farm- duty,  **for  the  teinds;** 
and  the  vassal,  for  upuiards  of  thirty  years,  continued  to  pay 
this  teind-duty  as  a  proportion  of  stipend  to  the  minister  of  the 
parish,  under  orders  in  processes  of  locality,  the  titular,  during 
that  period,  neither  objecting  to  the  allocation,  nor  making  any 
demand  for  payment  of  the  teind-duty  to  himself— Held  (affirm- 
ing the  judgment  of  the  Court  of  Session),  that  the  said  allo- 
cation of  the  teinds  of  the  vassaCs  lands,  as  stipend  to  the 
minister,  must  be  considered  as  an  allocation  made  by  the  su- 
perior  and  titular,  as  titular  of  the  teind-duties  payable  forth 
of  the  said  lands,  to  himself  as  titular  or  superior  in  the  first 
instance,  such  teind-duties  being  by  law  primarily  liable  to  such 
allocation  f  and,  therefore,  that  the  payment  of  stipend  made 
by  thfi  vassal,  under  the  decrees  of  locality,  must  be  considered 
as  payments  of  the  said  teind-duties,  by  consent  of  the  titular, 
in  terms  of  the  charter,  3.  A  party  allowed  in  the  Outer- 
House  to  compear  in  a  process  for  his  interest,  but  the  Lord 
Ordinary  in  so  allowing  him  having  stated,  that  there  was  no 


necessity  for  double  pleadings ;  and  the  party  having  neverthe- 
less  made  up  a  separate  record,  held  (affirming  the  judgment 
of  the  Court  of  Session)  liable  in  the  expense  thereby  incur- 
red, nor  (reversing  the  judgment  of  the  Court  of  Session,) 
entitled  even  to  the  expense  qf  his  appearance. 

The  Dake  of  Hamilton  is  superior  of  the  portions 
of  the  lands  of  Meikle-Earnock,  held,  with  their  teinds, 
in  property  by  John  Mather,  as  heir  and  representative 
of  his  mother,  the  deceased  Mrs  Janet  Strang  or  Mather, 
wife  of  Robert  Mather,  baker  in  Hamilton.  The  lands, 
with  their  teinds,  are  held  for  payment  and  perform- 
ance, ImOf  of  certain  duties  and  services,  viz.  certain 
silver  feu-farm  duties ;  a  certain  yearly  number  of 
hens  and  capons  as  kain,  and  the  leading,  yearly,  of  a 
certain  number  of  loads  of  coal ;  and,  2c^,  for  pay- 
ment of  certain  quantities  of  teind  oatmeal ;  this  last 
''  to  the  Duke  and  his  foresaids,  or,  in  their  option,  to 
the  ministers  of  Hamilton,  and  their  successors.''  The 
Duke  of  Hamilton  raised  an  action  against  the  defen- 
der for  payment  and  fulfilment  of  these  several  presta- 
tions, alleged  to  be  in  arrear,  amounting,  as  set  forth 
in  the  summons,  the  feu-duties,  kain  and  carriages, 

"  when  converted,  to  the  sum  of  £8.  0.  0^.  Sterling  per  an- 
num, and  due  from  and  since  the  term  of  Martinmas  1820,  and 
amount,  as  at  the  term  of  Mardnmas  last,  1831,  to  the  sura  of 
£33.  8.  5^.,  agreeahly  to  state  produced ;  and  the  feu-farm 
duties  for  tne  teinds  extend  to  the  quantity  of  4  holls,  3  firlots, 
2  pecks  and  3  9-12th  lippies  oatmeal,  Scotch  measure,  per  an- 
num, and  due  for  the  last  half  of  crop  and  year  1799,  and  since 
then,  and  amount,  as  at  the  said  term  of  Martinmas  last,  when 
converted,  according  to  the  fiar  prices  for  each  year,  to  the  sum 
of  £179.  6.  9.  Sterling,  according  to  state  thereof,  produced 
herewith." 

Mather  lodged  defences,  in  which  he  set  forth,  That 
afler  the  succession  to  the  lands  in  question  had  opened 
to  his  mother,  his  immediate  ancestor,  she  sold  a  con- 
siderable portion  of  them  to  David  Marshall  of  Niels- 
land,  and  John  Urquhart  of  Fairhill,  in  whose  dis- 
positions it  was  a  condition  that  they  should  each  re- 
lieve the  disponer  of  a  proportional  part  of  all  duties 
and  services  corresponding  to  the  extent  and  value  of 
the  lands  disponed:  That  after  their  acquisition  of 
the  property,  they  were  received  as  vassals  by  his 
Grace,  who  cirew  the  proportions  accordingly,  and  for 
which  he  ought  to  have  given  a  deduction  to  Mrs 
Mather.  But  he  admitted  that  she  had  settled  the 
whole  feu-duties,  kain  and  carriages,  down  to  Whit- 
sunday 1821,  or,  at  all  events,  to  Martinmas  1820,  at 
which  settlement  the  hens  were  charged  at  6d.  and 
the  capons  at  lOd.  each :  That  shortly  after  Whitsun- 
day 1831,  the  Duke's  factor  wrote  to  the  defender, 
who  then  managed  his  mother's  property,  the  follow- 
ing letter : 

"  I  find,  upon  looking  over  the  feu-duties  of  Meikle-Eamock, 
lately  paid  by  you  to  me,  I  have,  by  mistake,  drawn  £5.  7.  6., 
being  the  amount  of  the  feu-duties  payable  by  Mr  Urquhart  of 
Fairhill  for  his  part  of  the  lands  of  Meikle-Earnock ;  and  this 
sum,  accordingly,  I  am  ready  to  repay  to  you  any  day  you  may 
call  upon  roe." 

This  sum  had  not  been  repaid,  or  given  credit  for. 

Mather  &\so  pleadedy  That  he  was  entitled  to  deduc- 
tion from  the  silver  feu-duties  claimed,  of  the  sum 
overpaid  at  last  settlement,  and  the  proportions  for 
which  Messrs  Marshall  and  Urquhart  were  liable  to  re- 
lieve his  mother,  and  which  had  been  received  by  the 
pursuer,  who  had  entered  and  acknowledged  those  in- 
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diyiduals  as  his  vassals  for  payment  of  such  propor- 
tions :  That  he  was  not  liable  to  pay  kain,  except  in 
kind  ;  and  that  the  pursuer  was  not  entitled  to  convert 
the  kain  to  a  rate  in  money  at  all,  or  at  least  to  an  ar- 
bitrary, and  as,  in  the  state  libelled  on,  a  hypothetical 
rate,  exceeding  the  rate  formerly  paid  by  the  vassals 
in  their  different  settlements  with  him  and  his  prede- 
cessors :  That  his  mother  was  merely  bound  to  lead 
coals  yearly,  if  required  debito  tempore,  for  each  re- 
spective year :  That  the  teind-duties  were  free  teinds' 
in  the  hands  of  the  pursuer  and  his  predecessors,  the 
titulars,  having  been  liable  to  allocation,  primo  loco, 
and  having  been  so  allocated  upon  to  their  full  extent, 
by  the  option,  and  with  the  approbation  of  the  pursuer 
and  his  predecessors  in  the  successive  localities  of 
Hamilton :  That,  consequently,  no  part  of  them  was 
due,  and  nothing  remmned  payable  in  respect  of  them 
to  the  pursuer. 

Mr  Urquhart,  of  FairhiU,  craved  by  minute  to  be 
allowed  to  sist  himself  as  a  party  to  the  process,  set- 
ting forth.  That  by  the  reddendo  in  the  titles  to  his 
portion  of  the  lands,  he  was  taken  bound  for  payment 
of  the  whole  feu-duties  and  teind-duties  appertaining 
to  the  whole  lands  of  Meikle-Eamock,  with  relief 
indeed,  against  the  other  vassab,  which,  however,  could 
not  affect  the  superior;  and  that  the  lands  libelled 
comprehended  three-fourths  at  least  of  his  (compear- 
er's)  lands ;  and  that,  by  his  titles,  he  was  bound  to  re- 
lieve Mather  to  a  certain  extent  of  the  duties  he  might 
be  called  on  to  pay,  and  that  Mather  had  accordingly 
intimated  the  present  action  to  him,  under  protestation 
for  relief. 

This  demand,  after  some  opposition  on  the  part  of 
the  pursuer,  on  the  ground  tlmt  Urquhart  had  no  in- 
terest in  this  process,  and  could  not  be  affected  by  the 
conclusions  of  the  summons  directed  against  Mather 
alone,  was  allowed  by  Lord  Mackenzie,  then  Ordinary 
in  the  cause,  by  interlocutor  of  5th  March  1833,  to 
which  hb  Lordship  added  this  note : 

"  Thoagh  the  Lord  Ordinary  thinks  that  Mr  Urquhart  is 
entitled  to  appear,  he  cannot  see  any  cause  for  double  pleadings, 
as  every  thing  material  may  he  put  into  one  set." 

Mr  Urquhart,  however,  lodged  separate  pleadings, 
substantially  the  same  as  those  of  Mather. 

On  Lord  Mackenzie's  removal  to  the  Inner-House, 
Lord  Moncreiff  succeeded  him  as  Ordinary  in  the 
case,  and  on  the  12th  November  1835,  pronounced 
the  following  interlocutor : 

"  The  liord  Ordinary  having  considered  the  closed  record, 
ud  beard  parties'  procurators  thereon,  and  made  avizandum, 
finds  that  die  pursuer  is  entitled  to  decree  against  the  defender, 
Mather,  for  the  sums  of  feu-duty  concluded  for  in  the  summons, 
smoonting,  for  all  the  years  libelled,  to  the  sum  of 

,  and  decerns  for  the  same  accordingly,  under  deduction  of 
the  sum  of  £5.  7.  6.,  admitted  by  the  pursuer  to  have  been 
ever-paid  in  1821 :  Finds  that  the  pursuer  is  entitled  either  to 
dehvery  of  the  kain  stipulated  by  the  charters,  in  kind,  or  to 
the  marfcet  value  thereof  in  the  several  years :  Finds  that  the 
omriages  not  having  been  required  to  be  performed  in  each 
year,  in  the  manner  specified  in  the  charters,  the  pursuer  is  not 
trsthled  to  demand  any  estimated  value  thereof  retrospectively : 
Finds  that  the  allocation  of  the  teinds  of  the  defender's  lands 
as  stipend  to  the  minister,  must  be  considered  as  an  allocation 
made  by  the  pursuer  and  his  predecessor,  as  titulars  of  the 
teiad-dutirs  payable  forth  of  the  said  lands,  to  themselves  as 


titulars  and  superiors  in  the  first  instance,  such  teind-duties 
being  by  law  primarily  liable  to  such  allocation :  Finds,  there- 
fore, that  the  payment  of  stipend  made  by  the  defender,  under 
the  decrees  of  locality,  must  be  considered  as  payments  of  the 
said  teind-duties  by  consent  of  the  pursuer,  in  terms  of  the 
charters :  Sustains  the  defences  as  to  these  teind-duties,  as- 
soilzies the  defender,  and  decerns :  Finds  the  defender,  John 
Mather,  entitled  to  expenses,  subject  to  some  small  modifica- 
tion, and  remits  the  account,  when  lodged,  to  the  auditor  to  be 
taxed:  Finds  that  John  Urquhart,  Esq.,  having  been  found 
entitled,  by  final  interlocutor  of  Lord  Mackenzie,  of  5th  March 
1833,  to  appear  for  his  interest  in  this  process,  the  present  Lord 
Ordinary  must  so  fiir  consider  him  as  a  party  in  the  cause :  But 
finds,  that  under  the  summons  in  this  process,  no  judgment, 
either  of  decerniture  or  absolvitor,  can  be  pronounced  directly 
affecting  his  interest :  Finds,  in  conformity  to  the  note  of  Lord 
Mackenzie,  in  pronouncing  the  foresaid  interlocutor  of  5th  March 
1833,  that  it  was  altogether  unnecessary  for  the  said  John  Ur- 
quhart to  give  in  separate  pleadings,  in  addition  to  those  of  the 
said  John  Mather,  or  to  insist  on  a  separate  record  being  made 
up  for  his  case,  on  which,  under  the  summons,  no  judgment 
could  possibly  be  pronounced :  Therefore,  finds  the  said  John 
Urquhart  entitled  to  the  expense  of  entering  appearance  by  his 
minute,  and  of  maintaining  his  interest  at  the  bar,  as  permitted 
by  the  said  final  interlocutor  of  Lord  Mackenzie  ;  but  finds  the 
said  John  Urquhart  liable  to  the  pursuer  in  the  expense  of  making 
up  the  separate  record  on  his  own  account,  in  opposition  to  the 
express  intimation  of  opinion  to  the  contrary  by  Lord  Macken- 
zie, and  for  no  useful  purpose :  Allows  an  account  of  ex|)enses, 
in  conformity  to  these  findings,  to  be  lodged,  and  appoints  the 
cause  to  be  thereafter  enrolled,  in  order  that  this  interlocutor 
may  be  carried  into  full  effect,  and  the  cause  finally  disposed  of. 

"  Note There  is  really  no  difficulty  in  this  case,  when  the 

principles  of  law,  and  the  decided  cases  on  the  only  material 
point,  are  attended  to.  The  feu-duties  are  admitted.  The 
capons  and  hens  must  either  be  delivered  in  kind,  or  paid  for 
by  a  &ir  esdmated  market  value,  which  the  parties  may  easily 
settie.  There  is  no  conversion  to  bind  either  party.  The 
plea  of  the  pursuer  as  to  the  teind-duties  is  just  an  attempt  to 
revive  a  question  long  ago  settled.  The  reasoning  is  plausible, 
that  the  teinds  having  been  sold,  not  for  a  price  in  one  sum, 
but  for  a  feu-duty,  payable  annually,  to  take  that  as  the  first 
subject  of  allocation  is  to  take  back  the  price  of  the  purchase. 
But  this  is  the  very  argument  used  in  the  case  of  Sir  T. 
Dundas  v.  Baikie,  &c  February  13,  1793,  and  which  appears 
to  have  been  answered  on  very  sound  principles.  The  fallacy 
is,  not  observing  that  the  teind-duty  stipulated  was  taken  as  the 
full  value  of  the  teinds  at  the  time.  If  there  had  been  no  feu, 
the  titular,  when  the  locality  came,  must  have  paid  all  that,  as 
being  the  drawn  teind,  to  the  minister.  The  feu  gives  a  right 
to  the  teinds  to  the  heritor  valeat  quantum,  and  the  implication 
is,  that  the  feu-duty  is  the  full  value  of  that  right.  Therefore, 
on  the  strictest  principle,  the  titular  must  exhaust  that  teind- 
duty  as  the  proper 'teind  drawn  by  himself,  before  he  can  re- 
quire his  feuar  to  pay  any  thing  more  from  the  land  as  teind  to 
the  minister.  It  is  true  that  the  result  is  not  the  same  in  the 
case  of  a  proper  sale  of  teinds  under  the  Statutes.  The  titular 
is  not  required  to  allocate  the  interest  or  value  of  the  price. 
This  is  explained  by  the  authorities  to  proceed  on  the  differ- 
ence between  a  forced  sale  at  an  undervalue  by  the  Statutes, 
and  a  voluntary  sale  or  feu,  where  the  full  value  is  presumed 
to  be  taken.  But,  at  any  rate,  the  anomaly,  if  any,  is  in  the 
latter  case.  The  correct  principle  is  in  the  decisions  in  the 
other  case — that  of  a  feu  of  the  teinds  at  what  is  presumed  to 
be  the  full  annual  value.  The  decisions,  however,  are  quite 
conclusive  of  the  point,  and  it  is  unnecessary  to  assign  further 
reasons  for  the  judgment.  Perhaps  the  present  Lord  Ordinary 
does  not  fully  understand  the  grounds  on  which  Lord  Mac- 
kenzie found  Mr  Urquhart  entided  to  appear  in  the  process. 
Mr  Urquhart's  titles  certainly  make  him  liable  to  the  superior 
for  the  entire  feu  and  teind-duties  stipulated  with  Strang,  with 
a  right  of  relief  only  against  Strang's  heirs.  But  the  summons 
has  no  relation  to  Urquhart,  being  certainly  confined  to  the 
proper  proportions  due  by  Strang's  heirs  for  the  lands  retained 
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by  them,  after  the  coDstitutioii  of  Coventry's  right ;  and 
though  the  judgment  to  be  pronounced  under  it  might  affect 
Mr  Urquhart  in  principle,  yet,  as  a  judgment,  it  could  never 
touch  his  rights.  However,  it  is  ret  judicata  that  he  had  a 
right  to  appear.  But  though  it  be  so,  most  clear  it  is,  that  the 
making  up  of  a  separate  record  was  a  most  unnecessary  and 
oppressive  proceeding.  It  is  too  dear,  from  Lord  Macken- 
zie's note,  diat  in  admitting  Mr  Urquhart  as  a  party,  he  depre- 
cated the  idea  of  separate  pleadings,  and  never  thought  of  any 
thing  inore  than  Mr  Urquhart  appearing  to  attend  to  his  in- 
terest, by  concurring  in  Mr  Mather's  pleadings  where  he  thought 
it  necessary.  The  Lord  Ordinary  thinks  it  his  indispensable 
duty  to  discourage  such  multiplication  of  unnecessary  plead- 
ings." 

Against  this  interlocutor,  as  far  as  regarded  teind- 
duties,  the  Duke  reclaimed.  The  compearer,  Urquhart, 
also  reclaimed.  On  advising,  the  Court  unanimously 
adhered  to  the  Lord  Ordinary's  interlocutor. 

The  Duke  of  Hamilton  appealed  on  the  question 
regarding  the  teind-duties.  The  case  was  taken  up 
by  the  House  of  Lords,  first  on  the  26th  April  1837. 

L6rd  Brougham, — My  Lords,  two  questions  will  have  to  be 
considered  in  this  case.  The  one  is  a  question  relating  to  the 
fects  and  the  pleadings,  whether  the  facts  were  so  raised  upon 
the  defendant's  (the  present  respondent's)  part,  as  to  entitle  him 
to  the  judgment  he  has  obtained  below  upon  the  matter.  The 
next  point  is  a  matter  of  law,  which  raises  a  very  important 
question  which  has  been  made  for  the  first  time,  and  question- 
ing expressly  at  your  Lordships'  bar,  the  authority  of  those 
cases  so  frequeutly  mentioned  in  the  course  of  this  and  the 
former  arguments — I  mean  the  Orkney  cases.  With  respect  to 
those  points,  both  must  be  disposed  of  in  favour  of  the  respon- 
dent, to  entitle  your  Lordships  to  affirm  the  judgment  in  the 
Court  below ;  and  with  respect  to  the  first,  I  should  wish  to  have 
time  to  look  a  little  farther  into  it.  As  to  Uie  second,  I  must  say, 
upon  the  whole,  I  do  not  see  any  reasonable  grounds  for 
doubting  these  decisions ;  they  have  length  of  time  in  their 
favour,  and  they  have  had  acquiescence  in  their  favour  to- 
wards half  a  century,  namely,  forty-ibur  years.  If  they,  for 
the  first  time,  established  the  principle  which  they  lay  down, 
I  am  by  no  means  satisfied  that  they  did  make  the  law  upon 
the  subject  different  to  what  it  was  previously ;  and  I  am  by  no 
means  clear  that  the  Tulliallan  case  was  not  an  authority,  at 
least  as  far  as  it  went,  and  still  more  the  decision  in  the  Duke 
of  Douglas  17.  Elliot,  in  1738;  but  be  that  as  it  may,  it  is  per- 
fectly clear  that  those  cases,  and  the  authority  of  Erskine,  and 
the  authority  of  Forbes,  in  their  treatises,  were  very  much  gone 
into  when  the  first  of  those  Orkney  cases  was  argued  and  de- 
cided— I  mean  the  case  of  Sir  Thomas  Dundas  v.  Baikie,  in 
1793,  and  the  two  consecutive  decisions  which,  after  full  argu- 
liaent,  appareiitly  pronounced  upon  that  occasion^  were  followed 
by  one,  if  not  by  two  other  decisions  in  the  Kinross  case ;  that 
case  being  the  same  in  point  of  time,  pronounced  probably  upon 
the  authorities  of  the  two  preceding  decisions.  The  Court  of 
Session  at  that  time  was  extremely  strong.  Sir  Xlay  Campbell 
was  at  the  head  of  the  Court  of  Session,  and  it  was  strong  in  other 
respects.  They  appear  to  have  well  considered  the  case ;  and  it 
is  of  itself  entitled  to  very  great  weight,  when  you  consider  that 
it  has  been  constantly  recognised  since  establishing  the  law,  and 
been  acted  upon  in  several  other  cases  from  Orkney ;  and  if  it 
had  not  been  recognised  here,  I  should  have  thought  it  was  too 
late  to  recommend  to  your  Lordships  to  shake  it  on  the  present 
occasion.  Whether  the  authority  of  those  cases  was  distinctly 
recognised  in  Hamilton  v.  Hamilton,  two  years  ago  in  this 
House,  I  will  not  take  upon  me  to  say.  I  have  no  very  dis- 
tinct recollection  of  it.  I  have  a  recollection  that  there  has 
been  mention  made  in  some  case  here  of  that  first  decision  of 
Dundas  v.  Baikie,  and  probably  also  the  other ;  but  from  an  ac- 
pidental  circumstance,  I  am  certain  that  the  first  was  men- 
tioned, and  excited  considerable  discussion  at  the  bar  of  your 
Lordships'  House,  whether  it  was  in  1835,  or  the  preceding 
year,  I  have  not  been  able  to  ascertain.     A  careful  search 


through  former  appeal  cases  has  been  made,  while  this  argu- 
ment has  been  going  on,  but  none  being  found  in  1835,  in  which 
it  was  likely  to  arise,  it  was  very  possibly  in  the  preceding 
year,  though  my  opinion  was  it  was  in  the  latter  year.  It  does 
not  appear,  from  looking  into  the  case  of  Hamilton  v.  Hamilton, 
that  it  was  necessary  to  dispose  of  the  question,  and  the  autho- 
rity of  those  decisions  will  remain  the  same.  This  is  perfectly 
clear,  and  nothing  in  the  decision  of  that  case  goes  in  the 
slightest  degree  to  impugn  those  decisions.  Such  being  tbe 
state  of  the  question  now, — and  there  being  the  authority  of 
those  cases,  and  whether  they  were  considered  before  in  this 
House  or  not,  at  all  events  they  having  been  well  argued  at  the 
bar  on  both  sides, — I  shall  take  some  time,  as  the  rest  of  the  case 
must  be  fully  considered  upon  the  facts  and  tbe  pleadings,  to 
look  into  it.  I  am  now  only  stating  what  occurs  to  me  upon 
the  argument  which  has  been  addressed  at  your  Lordships' 
bar,  and  at  the  same  time  I  shall  look  into  the  authority  of 
those  cases.  With  respect  to  the  last  point  raised,  as  to  Mr 
Urquhart  being  allowed  from  the  noble  pursuer  (the  present 
appellant),  the  costs  of  his  appearing,  he  haying  baen  condemned 
in  costs  in  respect  of  his  appearing ;  as  to  that,  also,  I  should 
wish  to  look  into  it  farther.  The  consequence,  therefore,  of 
what  I  am  now  stating,  is,  that  I  shall  move  your  Lordships 
that  the  farther  consideration  of  this  case  be  postponed.  I  ob- 
serve that  Lord  Moncreiff  has  no  doubt  whatever  of  that  point 
having  been  rightly  decided.  I  have  not  the  least  doubt  that 
Lord  Moncreiff  was  right,  and  that  it  was  rightly  decided ;  but 
I  am  by  no  means  clear  that  it  was  free  from  difficulties. 

At  final  advising,  on  12th  May  1837, 

Lord  Brougham^ — When  the  argument  in  this  case  .closed,  I 
stated  the  strong  inclination  of  my  opinion  in  favour  of  the  find- 
ing, upon  the  main  point  in  the  cause,  by  the  Lord  Ordinary,  in 
his  interlocutor  of  the  12th  of  November  1885,  and  my  general 
agreement  in  the  views  taken  in  the  explanatory  note  added  to 
that  interlocutor  by  the  learned  Judge,  whatever  night  have 
been  urged  on  this  question  before  the  decisions  were  pro- 
nounced which  completely  dispose  of  it.     If  they  are  permitted 
to  make  the  law  upon  the  subject,  it  is  now  too  late  to  raise 
any  doubt  respecting  the  grounds  of  those  decisions;  and  I  must 
add,  that  the  difficulties  which  at  first  appear  to  encumber  them, 
lessen  the  more  they  are  considered,  so  that  there  seems  every 
reason  for  holding  with  the  Lord  Ordinary,  that  they  rest  on  a 
sound  foundation.     The  cases  referred  to  (Dundas  v.  Baikie 
and  Graham  of  Kinross),  were  moreover  decided  by  Judges, 
the  weight  of  whose  authority  was  as  great  as  any  who  ever  sat 
on  the  bench  of  ScoUand.     They  were  rested  on  previous  de- 
cisions, one  of  whidi  at  least  went  nearly  as  fiur  as  those  cited. 
They  have  since  been  followed  without  any  deviation,  both  in 
practice  and  in  subsequent  cases,  and  though  never  directly 
brought  into  discussion  here  before  the  present  time,  they  have 
more  than  once  been  dted  and  approved — certainly  not  disputed.- 
They  must  therefore  be  taken  to  have  finaUy  estaUialied  and 
fixed  the  law  upon  this  point.     But  the  reason  for  which  prin- 
cipally your  Lordships  postponed  the  decision  of  this  case,  was, 
in  order  to  examine  two  matters  upon  which  grave  doubt  was 
cast, — the  finding  of  the  Lord  Ordinary,  that  the  payment 
of  stipend,  nnder  the  "  decrees  of  locality,  must  be  consi- 
dered as  payments  by  consent  of  the  pursuer,"  there  being, 
it  was  suggested,  no  such  decrees,  and  the  making  the  pur- 
suer (the  appellant)  pay  Mr  Urquhart's  expenses  of  appearing, 
he,  Mr  Urquhart,  being  decreed  to  pay  the  pursuer  his  ex- 
penses occasioned  by  the  unnecessary  separate  pleadings.    L^p- 
on  the  best  attention  I  have  been  able  to  give  to  the  first  of 
these  points,  I  see  no  reason  to  alter  the  interlocutor.     If  it 
is  right  on  the  other  points,  which  must  now  be  assumed,  it 
will  he  found  right  also  upon  this.     For  there  must  needs 
have  been  decrees  of  locality,  interim  or  final.     Mather's  case  is 
bottomed  upon  this,  that  he  paid  teinds,  the  teind-duties  in- 
cluded, to  the  minister,  under  decrees  of  locality,  which  laid 
upon  his  lands  a  corresponding  amount  of  stipend.     Without 
that  fact,  there  would  be  no  case.     It  is  true  the  Duke  con* 
tended  that  this  was  not  a  question  touching  allocation  of 
stipend,  and  that  Mather's  lands  were  not  to  be  ciiled  on  beyond 
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the  proper  |iroportion  with  other  heritors  having  heritable  rights 
to  their  teinds;  and  this,  as  the  learned  Lord  Ordinary  has  ob- 
fierred  in  his  note  to  the  interlocutor  of  12tb  November,  was 
the  very  point  made  in  Dundas  v.  Baikie,  and  of  which  he  ex- 
poses the  fallacy.     But  the  Duke  did  not  deny  that  Mather  had 
paid  stipend  under  the  localities  referred  to,  in  amount  either 
equal  to,  or  greater  than  the  teind  duties  payable  to  him  as 
titular  by  the  charters.     Now,  the  main  point  which  we  are 
now  assuming  to  be  lightly  decided  is,  that  by  law  those  teind- 
dudes  were  primarily  liable  to  allocation  before  any  surplus 
teind,  beyond  these,  could  be  affected ;  and  as  it  was  the  duty 
of  the  titular  correctly  to  frame  the  scheme  of  locality  (which, 
if  he  had  done,  those  teind-dutics  payable  to  himself  must  have 
been  in  the  first  instance  ezhausteil),  we  must  hold  that  what- 
ever mtiat  be  the  form  of  the  localities  made  up,  the  whole 
duties  had  been  paid  under  them  legally  to  the  minister,  as  the 
first  portion  of  the  teinds  in  any  way  exigible  from  Mather's 
lands.     It  may  further  be  observed,  that  the  same  duty  of  the 
Duke  to  frame  the  decrees  of  locality,  to  give  them  in,  and  see 
them  settled,  made  it  likewise  incumbent  on  him  to  know  what 
they  contained.     Those  decrees  of  locality  were  most  probably 
never  produced,  no  question  having  apparently  been  made  re- 
specting them.     But  the  fact  that  stipend  equalling  or  exceed- 
ing the  teind-duties  had  been  paid  by  Mather,  was  not  denied, 
and  those  payments  could  only  have  been  so  made  under  decrees 
of  locality,  as  stated  by  Mather.     The  decrees  of  locality  wer^ 
properly  the  documents  of  the  minister,  who  was  no  party  to 
this  oontroTersy ;  and  unless  extracts  from  them  had  been  called 
for,  or  the  fiict  of  allocation  been  disputed,  their  production  was 
n  unnecessary,  and  to  a  certain  degree  an  expensive  proceed- 
ing.    The  Duke's  pleadings  admitted  that  stipend  had  been  al- 
located on  the  teinds  of  the  lands,  which  was  sufficient  for  de- 
ciding the  point,  always  assuming,  as  we  must  now  do,  that  the 
principle  governing  the  judgment  was  right.     After  all,  it  may 
be  remarked  (and  this  relieves  me  from  an  anxiety  that  I  might 
otherwise  have  felt  on  a  matter  involved  in  some  obscurity), 
that  the  words  on  which  this  diflicidty  has  been  raised,  viz. 
"  under  the  decree  of  locality,*'  might  have  been  left  out  of  the 
interlocutor,  because  the  payment  of  stipend  would  have  implied 
the  same  thing.     My  first  impression  was,  when  the  argument 
dosed,  to  alter  the  interlocutor,  at  all  events,  by  making  this 
omission ;  but  it  seemed  necessary  to  consider  a  little  more  nar- 
rowly, bow  fitf  I  was  right  in  supposing  that  these  words  were 
not  Deceasary  to  support  the  finding,  and  this  consideration  has 
led  me  to  hold,  that  these  words  may  well  enough  stand,  though 
it  has  satisfied  me  that  the  interlocutor  may  stand  without  them. 
On  the  other  point  of  the  costs,  no  objection  is  made  to  Ur- 
quhart  having  to  pay  those  occaaoned  by  his  needless  pleading ; 
but  the  noble  appellant  contends,  that  if  Urquhart  appeared,  it 
should  not  have  been  at  his  Grace's  expense,  but  at  his  own,  he 
sever  having  been  called  as  a  defender,  and  the  conclusion  of 
the  summons  applying  to  Mather  alone.     I  own  that  I  agree 
with  the  Lord  Ordinary,  in  questioning  the  propriety  of  the  pre- 
vious decision,  by  which  Urquhart  was  allowed  to  appear  at  all. 
But  though  allowed,  it  does  not  follow  that  he  ought  to  appear 
at  the  cost  of  the  pursuer.     Indeed,  the  test  of  his  right  to  ap- 
pear at  sUy  applies,  a  fortiori,  to  his  right  to  charge  on  the  pur- 
suer the  expense  of  his  appearance.     That  test  seems  to  be  this : 
Could  a  judgment  obtained  against  Mather  have  included  him, 
Urquhart?     Would  it  have  been  rt%  judicata  against  him  ?     If 
it  could  only  have  been  a  precedent  against  him,  and  injured 
him  in  that  way,  then  most  clearly  he  has  no  more  right  to  ap- 
pear and  resist  it,  than  any  one  who  apprehends  an  action  may 
be  brought  against  him  on  the  same  grounds,  with  one  about  to 
be  tried  between  mere  strangers  to  himself,  has  a  ri|^t  to  ap* 
pear,  for  the  aakeof  preFsntii^  a  decision  which  may  eventually 
imrt  him,  when  his  own  case  oomes  to  be  tried.     Now,  it  can- 
not be  contended  in  this  case,  that  a  decision  against  Mather 
would  hare  included  Urquhart.     He  was,  as  it  were,  interested 
in  the  question,  but  not  in  the  event  of  the  suit.     Whatever 
that  erent  mi^t  be,  he  had  the  full  right  to  go  into  the  whole 
qneatioB,  when  his  own  case  should  come  to  be  tried.     How- 
ever, the  former  Lord  Ordinary  having  allowed  him  to  appear, 
and  that  order  being  final,  Lord  Moncreifi'  held  himself  not  only 


bound  by  it,  but  bound  to  allow  Mr  Urquhart  his  expenses  of 
appearing.  In  this  I  cannot  agree  with  his  Lordship.  The 
costs  were  wholly  within  his  discretion ;  and  it  appears  to  me 
clearly  wrong  to  have  allowed  them.  In  so  far  then  as  the  sum 
of  £49.  I.  6.  of  expenses  was  allowed  to  Mr  Urquhart,  the  in- 
terlocutor must  be  altered,  and  Mr  Urquhart  must  pay  the 
£33.  17.  3.  expenses  to  the  appellant,  as  ordered  by  the  inter- 
locutor. With  this  alteration,  the  judgments  appealed  fi-om 
must  be  affirmed.  Now,  M'ith  respect  to  the  costs  of  the  appeal, 
my  Lords,  certainly  some  little  doubt  may  remain ;  and  as  the 
learned  counsel  are  here,  I  should  like  to  hear  whether  there  is 
any  reason  why  the  noble  appellant  should  not  pay  the  costs  of 
this  appeal.     The  alteration  is  the  £49  of  costs. 

Mr  Attorney-  General. — Your  Lordship  will  bear  in  mind,  I 
do  not  say  any  thing  at  all  about  the  point  as  to  whether  the 
teind-duties  are  first  to  be  charged;  but  there  was  the  greatest 
obscurity  here  with  regard  to  the  allocation,  which  was  not 
cleared  up  at  all  by  the  other  side ;  it  was  not  cleared  up  by 
the  defender,  on  whom  the  onus  lay ;  he  did  not  show  when 
this  payment  commenced.  I  threw  out,  it  might  by  possibility 
have  existed  before  the  contract  by  which  the  teind-duty  was 
reserved,  and  your  Lordship  overruled  that. 

lAfrd  Brougham — How  many  years  did  the  appellant  allow 
to  elapse  before  he  made  the  demand,  or  brought  the  action  ? 

Sir  Wiliiam  Follett Between  forty  and  fifty. 

Lord  Brougham. — I  think  the  interlocutors  appealed  from 
must  be  affirmed,  with  costs  of  the  appeal,  making  the  variation 
as  to  Mr  Urquhart's  costs  of  appearing. 

Interlocutors  affirmed^  with  costs. 

Lord  Moncreiff,  Ordinary — Richardson  and  Connell,  Ap- 
pellant^ 9  Solicitors — Alexander  Dobie,  Respondents  Solicitor. 
— [W.H.D.J 


I2th  May  1837. 
House  of  Lords (W.H.D.) 

No.  3. — Archibald  Wishabt,   W.S.,  AppellatUy  v, 
Mas  L.  M.  WiLSOM  or  Wishabt,  Respondent. 

Cautioner — Trustee — Liability — Husband  and  Wife-Marriage- 
Contract — A  party  having  bound  himself,  in  the  event  of  his 
brother*s  failing  to  implement  an  obligation  in  his  contract  of 
marriage,  by  securing  a  sumo/*  £1500,  and  interest,  to  his  mfe 
and  children,  to  pay  the  interest  of  said  sum,  from  the  first 
term  after  his  brother*s  death,  to  the  widow,  if  she  survived, 
and  the  principal  to  the  children  ;  and  the  widow  having  given 
the  cautioner  a  charge  for  the  first  term's  interest  after  her 
husband's  death,  which  was  resisted  in  a  bill  of  suspension  by 
the  cautioner,  on  the  grounds  that  neither  the  principal  debtor 
nor  his  representatives  had  been  discussed  ;  and  that  the  trus^ 
tees  under  the  marriage-contract  had  failed  to  enforce  imple- 
ment of  the  contract,  as  they  were  empowered  and  bound  to  do 
—  The  House  of  Lords  (reversing  the  judgment  of  the  Court 
of  Session,  by  which  the  bill  of  suspension  had  been  refused), 
passed  the  bill. 

In  1810,  the  respondent  was  married  to  Henry 
John  Wishart,  surgeon  in  Edinburgh,  the  appellant's 
brother.  Mr  Wishart  was  possessed  of  a  house  in 
Nicholson  Square,  worth  about  £1000,  and  the  respon- 
dent was  possessed  of  £3333.  6.  8.  Sterling  in  3  per 
cent,  government  stock.  By  antenuptial  contract  of 
marriage,  Mr  Wishart  disponed  the  house  in  Nichol- 
son Square  to  himself  and  the  respondent,  in  conjunct 
fee  and  liferent,  for  her  liferent  use  allenarly,  in  case 
she  should  survive  him,  and  to  the  children  of  the 
marriage ;  whom  failing,  to  his  own  heirs  and  assig- 
nees in  fee.  Secondly^  He  bound  and  obliged  him- 
self, &c. 

'*  to  provide  and  secure  the  sum  of  £1500  Sterling,  in  good 
and  sufficient  security,  heritable  or  moveable,  or  in  the  pur^ 
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chase  of  lands  or  houses,  and  to  take  the  rights  and  titles  there- 
of to  himself  and  the  said  Louisa  Melville  Wilson  in  conjunct 
fee  and  liferent,  for  her  liferent  use  allenarly,  in  case  she  shall 
happen  to  survive  him,  and  to  the  children  to  he  procreated  he- 
twixt  them,  whom  failing,  to  himself,  and  his  heirs  and  assig- 
nees whomsoever  in  fee,  and  that  so  soon  as  he  or  they  shall  be 
called  upon  to  do  so  by  the  persons  at  whose  instance  action 
and  execution  for  implement  of  the  provisions  made  in  favour 
of  the  wife  and  children  of  the  marriage,  by  these  presents,  are 
hereinafter  appointed  to  pass." 

The  persons  at  whose  instance  execution  in  imple- 
ment of  the  contract  was  appointed  to  pass,  were, 
James  Wilson,  John  Wilson,  John  Melville,  and  John 
Balfour,  who,  along  with  the  appellant,  were  also  trus* 
tees  under  the  marriage-contract. 

Mr  Wishart  also  conveyed  his  household  furniture 
to  the  respondent,  in  the  event  of  her  survivance,  and 
bound  himself  to  secure  to  her  the  benefit  of  the  sur- 
geons' widows*  fund.  On  the  other  hand,  and  in  con- 
sideration of  these  provisions,  the  respondent  renounced 
her  legal  rights,  and  assigned  to  the  appellant  and  cer- 
tain other  trustees  her  whole  government  stock,  for 
the  purpose  of  paying  to  Mr  Wishart  during  his  life, 
and  to  herself,  if  she  survived  him,  the  dividends  or 
profits  arising  thereon,  and  the  principal  to  the  chil- 
dren ;  whom  failing,  to  Mr  Wishart,  his  heirs  and  as- 
signees.- 

On  28th  April  1810,  the  appellant  granted  a  bond  or 
cautionary  obligation,  whereby,  on  the  narrative 

*'  that  at  the  time  of  adjusting  the  terms  of  the  foresaid  con- 
tract of  marriage,  it  was  agreed  that  I  should  become  bound  as 
cautioner,  with  and  for  the  said  John  Henry  Wishart,  for  pay- 
ment of  the  foresaid  sum  of  JS1500  Sterling,  in  manner  under- 
written :  Therefore  wit  ye  me,  the  said  Archibald  Wishart,  to 
be  bound  and  obliged,  as  I  do  hereby,  in  the  event  of  the  said 
John  Henry  Wishart's  failing  to  implement  the  provision  above 
mentioned,  by  providing  and  securing  the  foresaid  sum  of  £1^00 
Sterling,  in  the  manner  provided  by  the  said  contract  of  mar- 
riage allenarly,  and  no  otherwise,  bind  and  oblige  myself,  my 
heirs,  executors,  and  successors  whatsoever,  to  make  payment 
to  the  said  Louisa  Melville  Wilson,  in  case  she  shall  happen  to 
survive  the  said  John  Henry  Wishart,  of  the  legal  interest  of 
the  foresaid  sum  of  XI 500  Sterling,  beginning  the  first  payment 
of  said  interest  at  the  first  term  of  Whitsunday  or  Martinmas 
that  shall  happen  after  his  death,'*  and  to  pay  the  principal  to 
the  children  after  their  mother's  death,  in  manner  therein  men- 
tioned. 

About  nine  years  after  the  marriage,  Mr  Wishart 
purchased  the  house,  43,  York  Place,  for  £3300,  to 
pay  which  he  borrowed  from  the  trustees  under  the 
marriage- contract,  £2700  (for  which  the  respondent's 
government  stock  had  been  sold),  and  £500  from  a 
third  party.  For  these  sums  he  granted  heritable  se- 
curities over  the  house  purchased.  He  also  purchased 
two  other  houses  in  York  Place  for  £2400,  the  full  price 
of  which  he  borrowed  from  third  parties  on  bonds  over 
the  same.  In  this  way  the  prices  paid  for  the  houses 
exceeded  the  sums  borrowed  on  them  by  £100,  but 
the  value  of  the  property  subsequently  fell  below  the 
sums  contained  in  the  securities.  The  bond  to  the 
trustees  was  granted  for  £3000  in  place  of  £2700,  the 
additional  £300  being  intended,  according  to  the  re- 
spondent, 03  a  farther  gratuitous  provision  for  the 
diildren  of  the  marriage,  or,  according  to  the  appellant, 
in  part  implement  of  the  contract,  but  being  in  either 
ease,  as  the  respondent  alleged,^navailing,  because  the 
•ums  actually  advanced  on  the  property  exceeded  its 


value.  Mr  Wishart  succeeded,  by  the  death  of  an 
aunt,  to  a  house  in  George  Square,  which  he  sold  in 
1821  for  £1200,  of  which  £440,  as  the  respondent  al- 
leged, was  paid  to  extinguish  a  cautionary  obligation, 
and  the  remainder  for  other  losses.  Mr  Wishart  died 
intestate  on  9th  June  1834.  He  left  no  heritable  pro- 
perty, except  the  houses  in  York  Place,  burdened  as 
aforesaid,  and  the  house  in  Nicholson  Square,  which 
was  destined,  as  before  mentioned,  by  the  contract  of 
marriage.  His  personal  funds  amounted  to  £287  in 
bank ;  but  the  claims  against  the  estate,  it  was  said, 
exceeded  the  funds,  and  the  respondent  alleged  that  it 
might  even  be  necessary  to  sell  the  furniture.  The 
respondent  obtained  herself  confirmed  executrix,  with 
the  view  of  administering  the  estate.  The  present 
charge  was  given  at  the  instance  of  the  respondent,  to 
compel  the  appellant  to  pay  £37. 10s.,  being  the  interest 
due  at  Martinmas  18.34,  on  the  foresaid  sum  of  £1500, 
for  which  the  appellant  had  granted  the  bond  before 
mentioned. 

The  appellant  suspended,  on  the  grounds — 1.  That 
the  charge  was  incompetent,  in  respect  it  was  at  the 
instance  of  the  respondent  alone,  and  not  of  the  per- 
sons at  whose  instance  execution  was  i^pointed  to  pass 
by  the  marriage-contract.  2.  That  there  had  been  no 
discussion  of  the  principal  debtor  or  his  heirs,  although 
the  appellant  was  only  bound,  in  the  event  of  his  bro- 
ther's failure,  to  implement  the  provision.  3.  That 
the  estate  and  representatives  of  the  appellant's  bro- 
ther were  liable  to  relieve  him,  and  their  failure  to 
pay  should  have  been  ascertained,  and  the  amount  of 
the  deceased's  estate  adjusted  under  an  ordinary  ac- 
tion, which  was  the  more  necessary,  as  the  respondent, 
by  seeking  implement  of  her  husband's  obligations,  was 
bound  to  account  for  all  the  property  belonging  to  him. 
4.  That  the  appellant's  obligation  had  only  been  re- 
quired until  his  brother  should  succeed  to  his  uncle  and 
to  the  house  in  Greorge  Square,  belonging  to  his  aunt, 
who  had. written  him  a  letter  before  the  date  of  the 
contract,  stating  that  he  was  to  succeed  her  in  the 
house,  although  this  could  not  be  noticed  in  the  con- 
tract or  relative  bond.  But  as  the  aunt  died  in  1813, 
it  was  the  duty  of  the  trustees  under  the  contract  to 
have  seen  the  £1500  then  secured,  in  place  of  which 
the  house  was  sold  in  1821,  by  which  omission  of  the 
trustees  the  appellant  was  liberated  from  his  cautionary 
obliffation. 

Answered — 1.  The  object  of  naming  persons  in  the 
contract  at  whose  instance  execution  might  pass,  was 
to  provide  for  the  event  of  execution  being  necessary 
against  the  husband.  The  appellant's  bond  was  granted 
to  the  respondent  herself.  2.  That  the  appellant's  obli- 
gation was  not  properly  that  of  cautioner,  but  to  pay 
in  case  of  his  brother  dying  before  implement,— the 
very  contingency  which  had  happened.  3.  That  the 
appellant's  brother  had  died  insolvent,  and  there  was 
no  allegation  in  the  bill  of  suspension  to  the  contrary. 
Besides,  the  respondent  had  only  confirmed  executrix 
for  behoof  of  the  creditors,  and  the  appellant  might 
claim  relief,  and  would  receive  such  share  of  the  funds 
as  he  was  entitled  to.  4.  That  the  respondent  knew 
nothing  of  her  husband's  alleged  prospects  by  succes* 
sion  at  the  time  of  the  contract,  and  no  views  of  that 
kind  were  referred  to  in  the  contract  or  bond.     The 
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appellant  was  one  of  the  trustees  under  the  contract,  but 
the  respondent  was  not,  and  was  not  liable  for  their  al- 
leged omission  ;  besides,  it  was  on  the  very  stqfposition 
that  his  brother  might  not  implement  the  contract  in  his 
lifetime  that  the  appellant  became  bound. 

The  Lord  Ordinary  (Cockburn)  passed  the  bill  on 
caution ;  but  the  Court  recalled,  and  remitted  to  refuse 
the  bill. 

Mr  Wishart  appealed.  At  first  advising,  on  7th 
April  1837, 

Lord  Brougham — My  Lords,  in  the  case  of  Wishart  v,  Wil« 
K>n,  I  stated  to  your  Lordships  at  the  close  of  the  argument, 
that  it  appeared  to  me  to  be  Higbly  expedient  that  time  should 
be  given,  in  the  first  place,  to  consider  the  case,  and  in  the  next 
place,  to  enable  the  parties  to  come  to  some  understanding  among 
themselves,  inasmuch  as  no  decision  which  could  be  made  on 
the  question  before  the  House,  could  ultimately  dispose  of  aU 
the  tights  of  the  parties  in  this  case.     1  have  since  been  made 
acquainted  with  the  correspondence  which  has  taken  place  be- 
tween the  parties,  in  consequence  of  the  suggestion  1  then  threw 
out :  I  am  sorry  to  say  it  is  by  no  means  satisfactory ;  but  I  think 
that  farther  time  should  be  given,  before  I  ask  your  Lordships 
finally  to  dispose  of  the  case;  and  I  would  again  throw  out,  for 
the  consideradon  of  the  parties,  my  anxious  desire  that  they 
should  still  endeavour  to  come  together  upon  the  grounds  to 
which  I  formerly  adverted.     It  appears  to  me  that  it  will  be 
greatly  for  their  own  interest  to  come  together ;  and  I  see  no 
reason  why  they  should  not.     Having  seen  that  whidi  has  been 
considered  in  one  quarter  as  a  reason  why  they  should  not,  I 
would  state,  without  hesitation,  that  it  has  no  foundation  what- 
ever, when  fairly  considered.     My  objection  proceeds  on  the 
supposition,  that  very  injurious  imputations  have  been  thrown 
out  against  the  character  of  the  appellant  in  these  very  painful, 
because  family  disputes.     It  does  not  appear  to  me  that  it  can 
be  fairly  said  there  has  been  any  imputstioa  whatever  in  the 
proceedings ;  whether  any  may  have  passed  in  private,  of  course 
we  can  know  nothinpr.     It  does  not  appear  to  me,  upon  the  best 
consideration  I  have  been  able  to  give  to  the  case,  that  there  is 
any  ground  whatever  for  imputation  against  the  character  of 
that  gentleman.     I  will  go  fiurther,  and  state  that  I  do  not  think, 
upon  these  proceedings  fairly  considered,  there  is  that  imputed 
which  reflects  upon  his  character ; — there  may  be  an  expression 
in  one  part  of  the  case,  to  which  I  shall  not  now  advert,  which 
way  wear  that  aspect,  if  cursorily,  and  not  attentively  con- 
sidered, and  which  may  possibly,  even  on  an  attentive  consi- 
deration, be  objectionable,  as  baring  that  construction ;  but  at 
all  events,  I  do  not  think  that  there  is  any  such  imputation  as 
am  enter  at  all  materially  into  the  consideration  of  this  ques- 
tion.    I  regret  that  one  of  the  parties  has  thought  that  they  did 
enter  into  the  consideration  of  the  case.     My  opinion,  upon  the 
best  consideration  I  have  been  able  to  give  to  the  case,  is,  that 
there  is  no  ground  whatever  for  any  imputation  against  the  ap- 
pellant :  that  is  my  decided  opinion ;  whether  his  case  is  right, 
is  a  very  different  question, — quite  another  question.     I  say 
nothing  at  all  in  fiivour  of  that, — the  inclination  of  my  opinion  is 
rather  the  other  way ;  but  I  will  not  say  which  way  my  opinion 
isup<Ai  that  point.     With  these  few  olwervations,  I  shall  move 
your  Lordships  to  postpone  the  consideration  of  this  case,  in 
order  to  give  the  parties  engaged  in  this  painful  litigation,  an 
opportunity,  if  possible,  to  settle  their  disputes,  without  the 
interposition  of  your  Lordships. 

At  final  advising  on  12th  May  1837, 

Lord  Brougham, — This  was  an  appeal  from  an  interlocutor 
of  the  First  Division  of  the  Court  of  Session,  and  the  conse- 
quent interlocutor  of  the  Lord  Ordinary,  pronounced  in  a  sus- 
pension brought  by  the  appellant,  of  a  charge  given  by  the 
respondent  for  payment  to  her  of  £37.  lOs.,  being  one  half- 
year's  interest  due  on  the  sum  of  £1500,  for  which  the  appellant 
was  alleged  to  have  become  liable  on  his  cautionary  obligation. 
The  Lord  Ordinary  having,  in  the  first  instance,  passed  the 
bill,  their  Lordships  recalled  that  interlocutor,  and  remitted  to 


him  to  refuse  the  bill,  with  expenses  to  the  charger,  which  bis 

Lordship  did  accordingly.     The  hcta  of  the  case  were  these : 

J.  H.  Wishart,  the  respondent's  husband,  previous  to,  and  in 
contemplation  of  his  marriage  with  her  in  1810,  bound  himself 
by  contract,  to  "  provide  and  secure  £1500  on  good  heritable  or 
moveable  security,  or  in  the  purchase  of  lands  or  bouses,  and  to 
take  the  titles  to  himself  and  his  intended  wife,  in  conjunct  fee 
and  liferent,  for  her  liferent  use  allenarly,  in  case  of  her  surviv- 
ing, and  to  the  children  of  the  marriage,  whom  failing,  to  him- 
self, his  heirs  and  assignees  in  fee."    He  bound  himself  to  do  so 
"when  called  upon  by  James  Wilson,  John  Wilson,  John  Mel- 
ville, and  John  Balfour,  or  the  eldest  sons  of  either  of  them." 
These,  with  others,  and  among  them  Archibald  Wishart,  the  pre- 
sent appellant,  were  the  trustees  of  the  settlement,  and  in  them 
were  vested  the  marriage  portion  of  Mrs  Wishart,  for  the  purposes 
of  the  settlement,  with  a  power  to  the  trustees,  or  their  quorum 
of  three,  to  advance  the  whole  or  part  of  it  to  J.  H.  Wishart,  on 
good  real  or  personal  security.     Of  the  same  date,  A.  Wishart 
granted  his  bond  of  caution,  by  which  he  bound  himself,  "  in 
the  event  of  J.  H.  Wishart  fiuling  to  provide  and  secure  the 
£1500  in  the  manner  provided  by  the  marriage-contract,"  to 
pay  to  Mrs  Wishart  the  interest  of  £1500,  half-yeariy,  if  she 
survived  her  husband,  and  to  pay  the  principal  sum  to  the  chil- 
dren of  the  marriage,  after  the  death  of  the  survivor  of  the  hus- 
band and  wife.     He  fitfther  bound  himself  to  grant  security  for 
principal  and  interest,  when  required  by  the  same  parties,  who 
were  authorised  by  the  marriage-contract  to  call  upon  J.  H. 
Wishart  to  secure  the  sum  contracted  to  be  settled.     There  is 
also  the  clause  of  registration,  for  letters  of  horning  on  six  days' 
charge,  and  all  other  execution  or  decree  to  be  interponed 
after  the  decease  of  J.  H.  Wishart,  upon  any  alleged  ground 
of  his  not  having  implemented  the  conditions  of  the  marriage- 
contract,  by  providing  and  securing  the  sum  of  £1500.     Mrs 
Wishart,  after  recording  the  bond,  raised  letters  of  homing,  and 
gave  upon  them  the  charge,  to  suspend  which  the  bill  was  pre- 
sented, out  of  which  these  proceedings  have  arisen.     The  first 
observation  to  be  made,  touching  the  interlocutor  of  the  First 
Division  under  appeal,  is,  that  if  it  can  stand  at  all,  it  certainly 
must  be  upon  grounds  other  than  those  assigned  in  the  reported 
cases,  13th  volume  of  Shaw  and  Dunlop,  771 ;  the  only  account 
with  which  your  Lordships  have  been  furnished  of  what  passed 
below  when  the  case  was  decided.     '*  AU  the  Judges,'*  it  is 
there  said,  *'  were  of  opinion,  that  no  relevant  grounds  were 
stated  for  refusing  to  perform  the  obligation,  more  especially  as 
the  suspender  (the  appellant)  was  bims«df  a  trustee  under  the 
marriage-contract ;  and  he  did  not  allege  that  his  brother  died 
solvent."     Now,  the  two  reasons  here  given  are  equally  un- 
founded,— the  one  in  fiict,  and  the  other  in  law.     The  first  rea- 
son is,  that  the  appellant  was  a  trustee  under  the  settlement, 
by  which  is  plainly  intended,  adopting  the  argument  of  the  re- 
spondent (the  charger  below),  that  A.  Wishart  ought  to  have 
obtained  implement  of  the  marriage-contract,  and  not  having 
done  so,  has  himself  to  blame.     But  this  proceeds  upon  an  entire 
mistake  of  the  fact  which  runs  through  the  respondent's  state- 
ments, both  in  the  Court  below,  and  in  her  printed  case  before 
your  Lordships,  and  into  which  mistake  the  Court  appears  to 
have  been  led  by  those  repeated  mis-statements.     It  is  all  along 
assumed  by  the  respondent,  that  the  trustees  were  the  parties  on 
whom  was  thrown  the  duty  of  calling  upon  J.  H.  Wishart  to  per- 
form the  condition  of  the  marriage-contract,  and  that  A.  Wishart 
(the  appellant)  being  one  of  those  trustees,   ought  to  have 
seen  to  the  performance  of  those  conditions.     He  was  a  trus- 
tee, certainly,  but  he  was  not  one  of  those  four  persons  on 
whom  that  duty  was  cast.     This  is,  however,  altogether  a  mis- 
take.    The  persons  who  are  to  call  for  performance  are  those 
four  whom  I  have  before  mentioned,  and  who  are  no  doubt 
also  trustees,  but  trustees  with  others,  of  whom  A.  Wishart  is 
one.     A.  Wishart,  therefore,  had  nothing  to  do  with  calling 
for  performance,  for  he  was  not  one  of  the  four  named.     This 
mistake,  in  point  of  fact,  is  adopted  in  the  first  of  the  reasons 
said  to  have  been  given  for  the  judgment.     Equally  plain  is  it 
that  the  other  ground  on  which  the  judgment  is  said  to  have 
been  rested  will  not  support  it ;  namely,  that  A.  Wishart  does 
not  allege  his  brother's  solvency,  for  it  certainly  lay  not  on  him 
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to  show  the  eoWency ;  bat  if  the  case  depended  on  the  question 
of  J.  H.  Wishart's  solvency  or  insolvency,  it  was  for  the  re* 
spondent  (the  charger)  to  show  his  insolvency.     However,  the 
main  question  here  is  upon  the  course  tal^en  by  the  respon- 
dent, and  sanctioned  by  the  Court,  of  attaching  the  surety — 
the  cautioner,  in  the  first  instance, — without  going  against  the 
principal  debtor  or  his  estate;  that  is,  depriving  the  cautioner  of 
his  beneficium  onUnig,  his  right  to  have  the  principal  obligant 
first  discussed.     Another,  but  a  subordinate  question,  is  raised 
upon  the  investment  of  £300  made  by  the  principal  obligant. 
That  this  was  made  in  implement  of  the  contract,  and  not  as 
an  additional  provision  for  the  children,  there  cannot  be  any 
doubt ;  and  if  it  was  adopted  by  those  whose  duty  it  was  to  at- 
tend to  the  interest  of  the  children,  the  appellant's  subsidiary 
liability  would,  to  that  extent  at  least,  be  discharged,  or,  to 
speak  more  correctly,  would  never  have  attached,  whether  tlie 
security  on  which  the  investment  was  made  be  now  an  available 
one  or  not.     This  would  be  true,  even  if  the  judgment  on  other 
grounds,  and  in  other  respects,  were  allowed  to  stand,  if  there 
were  no  impeachment  of  it,  on  account  of  the  right  of  discus- 
sion having  been  disregarded.     The  investment  of  the  sum  of 
£300  was  certainly  brought  before  the  Court  below  by  the 
pleadings,  but  the  matter  does  not  appear  to  have  been  taken 
into  consideration ;  that  is  as  to  the  £300.     But  now  as  to  the 
whole  question.    In  the  peculiar  circumstances  of  this  case,  I  will 
own  that  I  have  endeavoured,  if  possible,  to  support  the  decision 
of  the  Court  below,  with  even  more  than  the  anxiety  which  a 
Court  of  Appeal  always  feels  to  sanction  the  judgment  under  re- 
view, and  I  have  seardied  for  some  ground  upon  which  an  affirm- 
ance might  be  rested,  the  grounds  upon  which  it  was  placed  be- 
low appearing  plainly  to  be  insufficient  for  its  support,  but  I  am 
obliged  to  add,  that  I  have  sought  in  vain.     If  it  be  said  that 
the  bond  in  suit  is  not  properly  a  cautionary  obligation,  inas- 
much as  A.  Wishart  does  not  bind  himself  that  J.  H.  Wishart 
shall  invest  the  money,  but  only  that  he,  A.  Wishart,  shall  pay 
the  interest,  and  eventually  become  the  principal,  in  the  event  of 
J.  H.  Wishart*s  failing  to  make  the  investment,  then  it  must  be 
answered,  that  this  is  only  an  expanded  form  of  stating  what  is 
meant,  and,  indeed,  what  alone  can  be  meant  by  the  more  or- 
dinary form  of  one  person  binding  himself  for  the  performance 
of  a  given  thing  by  another  person :  all  that  the  one  can  do,  is, 
to  make  good  the  other's  deficiencies — to  pay,  if  he  does  not 
pay,  or  perform  what  he  has  undertaken.     Again,  if  it  be  said 
that  the  present  obligation  is  not  cautionary  at  all,  but  only  a 
conditional  obligation ;  that  is,  an  obligation  by  one  party  to  do 
one  thing,  if  the  other  fiiils  to  do  a  different  thing — A.  Wishart 
binding  himself  to  pay,  if  J.  H.  Wishart  fails  to  invest :  this 
distinction  clearly  cannot  hold,  for  every  cautionary  obligation 
ad  factum  prastandum  comes,  or  may  come,  within  the  same 
description.     It  is  to  make  up  the  loss  arising  from  non-per- 
formance of  the  principal,  and  surely  the  obligation  is  not  the 
less  of  a  cautionary  nature,  because  the  damages  are,  as  it  were, 
liquidr.ted  in  the  bond  of  caution,  which  they  here  are  by  A. 
Wishart  undertaking  to  pay  a  specific  sum ;  and  Erskine,  in 
title  3,  section  62,  plainly  considers  the  case  of  subsidiary  ob- 
ligation as  one  more  peculiarly  effectual  than  others,  in  giving 
the  beneficium  ordinis,  or  the  right  of  discussion.  There  is  a  dif- 
ference, no  doubt,  between  caution  ad  factum  pretstandum,  and 
caution  for  the  payment  of  money ;  and  such  a  distinction  may 
be  taken  in  the  present  case,  because  the  principal  obligation 
was  to  invest  money  as  security,  and  not  to  pay  it.     But  this 
works  nothing  for  the  respondent.     On  the  contrary,  the  law 
gives  the  benefit  of  discussion  more  absolutely  in  this  than  in  the 
other  case ;  for  in  obligations  ad  factum  prastandum,  even  where 
the  cautioner  is  bound  in  solidum  with  the  principal,  he  has  the 
benefit  of  discussion,  which  he  certainly  has  not  where  the  joint 
or  several  obligation  is  for  the  payment  of  money  by  the  princi- 
pal.    Again,  if  it  is  said  that  the  contract  binds  J.  H.  Wishart 
and  his  heirs  and  successors  to  invest  the  money,  while  the 
bond  only  binds  A.  Wishart  to  pay  in  the  event  of  J.  H.  Wishart 
fiiiling  to  perform,  without  mentioning  his  heirs  and  successors, 
then  the  answer  is,  that,  supposing  J.  H.  Wishart's  failiire  to 
be  completed,  the  right  of  A.  Wishart  to  the  ben^cium  ordinis 
does  not  at  all  depend  upon  J.  H.  Wkhart*B  heirs  and  succes- 


sors fiiiling  or  not  fiiiling  to  implement,  but  is  applicable  to 
the  estate  of  J.  H.   Wishart  after  his  death,  as  weU  as  to  his 
estate  and  person  during  his  life,  upon  the  supposition  or  as- 
sumption that  there  has  been  such  a  failure  as  makes  A.  Wishart 
liable.     To  contend  that  the  death  of  the  principal  obligant  has 
the  effect  of  his  absence  fi-om  the  realm  or  his  bankruptcy  in 
defeating  the  right  of  discussion,  is  warranted  by  no  authority 
whatever,  and  is  against  all  principle.     Indeed,  even  absence 
from  the  realm  has  this  operation  only,  when  the  party  is  not 
merely  abroad,  but  has  no  estate  or  effects  within  the  jurisdic- 
tion I  and  bankruptcy  only  operates  the  like  defeasance  of  the 
beneficium  ordinia,  by  carrying  away  the  whole  property  to  the 
use  of  the  creditors,  and  leaving  nothing  to  which  the  right  of 
discussion  can  attach.     As  to  the  ground  of  this  being  an  ali- 
mentary provision  (which,  after  all,  it  is  not  stated  to  be  in  its 
constitution),  there  has  been  no  authority  whatever  cited  for 
allowing  an  exemption  on  this  head.     It  appears  impossible, 
therefore,  in  any  view  which  can  be  taken  of  the  case  (and  I 
have  anxiously  gone  over  every  point  which  I  thought  could 
in  any  way  be  presented,  and  many  th.at  have  not  been  pre- 
sented), to  support  the  decision  of  the  Court  below,  and  the 
interlocutor  of  the  16th  May  1835,  with  the  consequent  interlo- 
cutor of  the  Lord  Ordinary,  of  20th  May  1635,  which  must  be 
reversed — the  effect  of  wluch  will  be  to  restore  the  Lord  Ordi- 
nary's interlocutor  of  20th  February  1835,  passing  the  bill  upon 
caution.     Had  the  judgment  below  been  affirmed,  there  mu&t 
have  been  a  declaration,  reserving  the  rights  of  the  parties  in 
all  points  beyond  the  subject  of  the  suspension  and  charge  in 
any  action  of  declarator,  count  and  reckoning,  or  other  action, 
and  all  defences  to  such  action ;  but  there  are  no  means  of 
avoiding  a  reversal ;  and  any  further  declaration  is  unnecessary. 
Nevertheless,  one  question  having  been  raised  in  the  appellant's 
fisvour,  it  is  necessary  to  dispose  of  it,  in  case  reliance  should 
be  placed  upon  it  by  him  below.     I  allude  to  the  construc- 
tion put  upon  the  clause  in  the  contract,  that  J.  H.  Wishart 
shall  invest,  "  so  soon  as  he  shall  be  called  upon  to  do  so"  by 
the  four  persons  named.     I  have  no  doubt  at  all  that  this  is  not 
a  restriction  of  J.  H.  Wishart's  obligation  to  invest     He  was 
before  fiurly  bound ;  and  then  it  is  added,  "  and  that"  (in  addi- 
tion), *'  and  that  so  soon  as  he  shall  be  cslled."     This  is  not  a 
restriction  of  J.  H.  Wishart's  liability,  but,  on  the  contrary, 
rather  an  extension  of  it.     It  is  not  a  postponement  of  his  duty 
to  invest  until  he  shall  be  required,  but  a  power  given  to  the 
persons  named  to  accelerate  his  performance  of  the  obligation. 
In  consequence  of  what  has  passed  since  the  recommendation 
was  strongly  given  to  inake  an  end  of  these  painful  disputes, 
by  which  the  peace  of  a  fiimily,  respectable  both  in  its  present 
and  its  former  members,  has  so  long  been  disturbed,  it  is  to  be 
expected  that  the  course  will  now  be  taken  of  a  reference  to 
some  common  friend,  who  shall,  as  fiu  as  the  interests  of  the 
infimts  will  permit,  finally  settle  the  rights  of  all  parties.     But 
if,  unhappily,  fivther  litigation  should  be  determined  upon, 
surely  on  the  bill  passing,  the  suspender  may  consign  the  in- 
terest, and  the  charger  be  allowed  to  take  it  up,  fibading  se- 
curity to  repay,  if  eTeutually  the  estate  of  J.  H.  Wishart  should 
be  found  sufficient  to  screen  the  suspender  ftt>m  the  payment. 
This  suggestion,  however,  contemplates  an  event  which  1  can- 
not allow  myself  to  suppose  possible.     Mr  A.  Wishart's  charac- 
ter remains  wholly  untouched  by  these  proceedings,  aild  no 
blame  at  all  is  cast  on  the  conduct  of  the  respondent.     Both 
parties,  therefore,  are  in  circumstances  which  render  it  safe  for 
their  reputation,  and  easy  for  their  feelings,  to  take  the  course 
which  their  common  interests  equally  recommend,  and  which 
the  duties  arising  out  of  thdr  near  relationship  distinctly  pre- 
scribe. 

Interlocutor  reversed. 

Lord  Cockbnm,  Ordinary, — Andrew  M.  M'Crae,  Appeltant^B 
Soficifor.— LW.H.D.J 


1 837.] 


IN  THE  COURT  OF  SESSION,  4c. 


II 


26ih  Itay  1837. 
House  of  Lords (W.H.D.) 

No.  4^— SiE  WuojLAM  Henby  Don,  Bari.^  and  His 
TuTOB  AT  Law,  Appellants,  v,  M.  Lippmann  and 
Jambs  Fabquhab  Gobdon,  His  Mandatary,  Re- 
spondents. 

Foreign — Prescription,  Sexennial — Conflictus  legum — Bill  of 
Exchange — Interruption — Res  Judicata — I.  Where  bills  of 
exchanigt  were  drawn  and  accepted  in  a  foreign  country,  and 
admitted  to  he  ftajfoble  there,  though  not  epecialbf  hearing  a 
place  of  payment ;  and  the  accepter,  who  was  a  native  of  Scot' 
iand^  possesiing  a  landed  estate  there,  returned  thither  before 
the  hills  fell  due — Held  (in  an  action  brought  against  his  re- 
presentative  nineteen  years  thereafter),  reversing  the  judgment 
of  the  Court  of  Session,  that  the  bills  were  subject  to  the  sex» 
ennial  prescription,  according  to  the  lex  fori,  and  not  to  the 
foreign  prescription  of  the  locus  contractus.  2.  77^  payee 
of  the  hills  having,  after  they  fell  due,  instituted  judicial  pro* 
ceedings  in  the  foreign  country  against  the  drawer  and  accepter, 
without  however  the  latter  receiving  any  intimation  of  them, 
or  appearing,  or  being  able  to  appear,  the  two  countries  being 
in  a  state  of  war  at  the  time^tield,  in  the  circumstances,  that 
the  decree  in  which  these  proceedings  terminated,  was  no  in- 
terrvption  of  the  sexennial  prescription  as  against  the  accepter. 

The  late  Sir  Alexander  Don,  of  Newton,  Bart.,  being 
within  the  French  territory  in  1802,  upon  the  renewal 
of  hostilities  between  Great  Britain  and  France,  afler 
the  peace  of  Amiens,  was,  along  with  other  British 
subjects,  detained  in  France,  in  consequence  of  an  ar- 
bitrary order  by  Napoleon  Buonaparte.  Sir  Alexander 
returned  to  England  in  Fel^ruary  1810,  down  to  which 
period  he  had  been  detained  as  a  prisoner  in  France.  In 
consequence  of  pecuniary  embarrassments,  he,  on  13th 
November  1809,  subscribed  two  bills  of  exchange,  pay- 
able to  the  respondent  on  1st  March  thereafter.  The 
bills  were  addressed  to  the  accepter,  at  the  hotel  de 
Richelieu,  Paris,  but  no  place  of  payment  was  speci- 
fied.   They  were  drawn  in  these  terms : 

••  Versail,  le  13  9hre,  1809. 

"  Bon  pour  20,000  fr. 
*'  Au  premier  Mars  prochain  paycz  par  cette  premiere  de 
change,  a  I'ordre  de  M.  Lippmann,  le  somme  de  vingt  mille 
fraocs  valeur  re9u,  sans  autre  avis. 

"  Bon  pour  vingt  mille  francs. 
(Signed)        "  Chas.  Fagan." 
"  A  Monsieur, 
"  Mon.  Don, 

"  Hotel  Richelieu,  Rue  Neuve,  St.  Augustin,  Paris. 
"  Accepte  pour  le  somme  de  vingt  mille  francs,  payable  le 
premier  Mars  1810." 

(Signed)        "  Alexander  Don." 

Sir  Alexander  Don  died  in  April  1826*  In  1814, 
a  communication  had  been  opened  with  Sir  Alexander 
Don,  through  a  house  in  London,  about  the  bills,  but 
the  subject  was  allowed  to  drop ;  and  from  the  time 
Sir  Alexander  returned  to  Great  Britain,  till  the  period 
of  his  death  in  Scotland,  no  judicial  demand  of  pay- 
ment was  made,  nor  action  instituted  against  him  in 
this  country.  Large  sums  of  money  were  remitted  by 
the  agents  of  Sir  Alexander,  to  pay  the  debts  he  had 
contracted  during  his  detention  in  France;  and  he 
had  informed  his  agents,  that  a  transaction  he  once  had 
with  a  German  Jew,  of  the  name  of  Lippmann,  had 
been  long  ago  settled  in  full. 

It  however  appeared  that  the  bills  were  protested 
for  non-payment  against  the  accepter,  and  the  dis- 


honour intimated  to  Charles  Fagan,  the  drawer,  but 
not  to  Sir  Alexander  Don,  who  was  then  in  Scotland. 
Lippmann  proceeded  both  against  the  drawer  and  ac- 
cepter, before  the  Tribunal  of  Commerce  of  the  De- 
partment of  the  Seine.  No  citation  was  served  upon 
Sir  Alexander,  and  could  not,  from  the  existing  hos- 
tilities between  the  countries.  A  citation,  however, 
had  been  executed  against  him  at  the  hotel  de  Riche- 
lieu, the  residence  he  occupied  in  Paris  when  he  ac- 
cepted the  bills ;  and  the  usual  formalities  of  the  French 
law,  where  a  party  is  out  of  the  country,  were  adopted 
against  him  in  the  action  for  payment,  which  was 
raised  against  him  and  Fagan  jointly.  In  this  action, 
Lippmann  obtained  a  judgment  for  payment  of  the 
bills,  with  interest  and  expenses,  on  25th  July  1810, 
against  Fagan  the  drawer,  who  appeared  by  his  attor- 
ney, and  admitted  the  debt,  and  against  Sir  Alexander 
in  absence.  The  judgment  against  him  was  intimated 
at  his  former  place  of  residence,  where  the  bills  were 
addressed,  but  no  intimation  of  the  procedure  readied 
him  in  Scotland,  where  he  was  then  domiciled.  Fagan, 
who  could  not  be  found  at  that  time,  soon  after  died, 
but  the  judgment  was  executed  against  his  effects,  and 
their  proceeds  were  applied  towards  payment  of  the 
bills. 

In  1829,  nineteen  years  afler  the  bills  had  fallen  due, 
Lippmann  and  his  mandatory,  J.  F.  Gordon,  W.S., 
raised  the  present  action  against  the  representative  of 
Sir  Alexander  Don,  for  payment  of  the  contents  of  the 
two  bills,  under  deduction  of  the  value  of  Fagan's 
effects.  The  action  was  laid  on  two  grounds :  1^^,  On 
the  bills  of  exchange ;  and,  2d,  On  the  decree  of  the 
Tribunal  of  Commerce,  obtained  against  Fagan  and 
Sir  Alexander.  A  preliminary  objection  was  stated  by 
the  defender  to  the  designation  of  Lippmann,  who  was 
styled  in  the  summons,  and  in  his  power  of  attorney, 
as  Lippmann.     But  the  objection  was  repelled 

on  a  minute,  that  *<  the  supposed  defect,  that  no  Chris- 
tian name  OTpr<Bnomen  is  given  to  the  ptffsuer,  arises 
from  this  circumstance,  that  the  pursuer  being  a  Jew, 
he  has  no  Christian  name  or  prcBnomen," 

On  the  merits,  the  defender  pleaded — A  Scotchman, 
sued  in  a  Scotch  Court  for  the  payment  of  a  bill  of 
exchange,  is  entitled  to  plead  the  sexennial  prescrip- 
tion, provided  he  shall  have  been  domiciled  in  Scot- 
land for  six  years  after  the  bill  became  due,  and  be- 
fore the  commencement  of  the  action.  Proceedings 
against  the  alleged  debtor  in  a  bill  of  exchange  in  a 
foreign  country,  where  such  debtor  has  no  domicile, 
cauDot  have  the  effect  of  interrupting  the  course  of 
prescription.  Proceedings  against  the  drawer  or  in- 
dorser  of  a  bill  of  exchange,  cannot  have  tlie  effect  of 
interrupting  prescription,  in  a  question  with  the  ac- 
cepter, unless  such  accepter  shall  have  been  duly  made 
a  party  to  such  proceedings.  When  payment  is  de- 
manded, ex  Umgo  intervallo,  of  a  debt  said  to  have 
been  contracted  in  a  foreign  country,  after  the  death  of 
the  alleged  debtor,  and  in  circumstances  otherwise  sus- 
picious, a  court  of  law  is  entitled  to  require  the  pur- 
suer to  prove,  otherwise  than  by  the  mere  production 
of  a  document,  that  the  debt  was  truly  contracted. 

The  puTBueT  pleaded — A  party  entering  into  a  con- 
tract in  a  foreign  state,  is  bouod  by  the  laws  of  that 
state,  although  he  should,  when  sued,  be  beyond  the 
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jurisdiction  of  that  state.  Where  a  bill  is  granted  in 
a  foreign  country,  payable  there,  and  the  law  of  that 
country  declares,  that  the  course  of  prescription  is 
stopped  by  decree  being  taken  for  the  amount  of  the 
bill  in  one  of  its  courts  of  law,  and  decree  is  so  taken, 
prescription  must  be  stopped,  although  the  law  of  the 
debtor's  subsequent  domicile  should  proceed  upon  a 
different  rule.  In  mercantile  contracts,  or  ordinary 
contracts  of  debt,  the  lex  loci  contnteitu  must  be  the 
governing  rule. 

Various  points  of  French  law  being  raised  in  these 
pleas,  the  Lord  Ordinary  ordered  a  mutual  case  to  be 
made  up  for  the  opinion  of  French  counsel.  The  joint 
opinion  was  accordingly  laid  before  M.  Jaequinot  Pam- 
pelune,  late  Attorney- Greneral,  and  M.  Berard  des 
Glajeux,  late  Advocate-Greneral  of  the  Royal  Court  of 
Paris. 

The  following  were  the  queries  submitted  to  the 
French  counsel,  with  excerpts  from  their  voluminous 
opinions : 

Qu.  *'  I.  According  to  the  French  law,  has  the  Tribunal  of 
Coinmerce,  in  the  circumstancet  before  set  forth,  jurisdiction  over 
Sir  Alexander  Don,  an  alien  enemy,  and  in  Britain  at  the  date 
of  citation,  and  of  the  judgment  by  default  obtained  against  him  ? 
And  is  it  competent  and  consistent  with  the  law  of  France  to 
cite  the  subjects  of  a  country  at  war  with  France,  and  not  within 
its  territory,  nor  having  any  estate  or  effects  there,  to  appear  be- 
fore the  hostile  tribunals  of  France,  and  in  defoult  thereof  to 
pronounce  an  effectual  judgment  or  decree  against  the  party  not 
appearing  ?*' 

Ans.  "  It  is  a  principle  of  the  law  of  France,  that  a  stranger, 
even  a  non-resident  in  France,  may  be  cited  before  the  French 
tribunal,  in  order  to  fulfil  the  obligations  contracted  by  him  in 
France  towards  a  Frenchman,  (Civil  Code,  Art.  14.)  Every 
French  tribunal  is  therefore  competent,  according  to  the  nature 
ci  the  obligations,  to  exercise,  in  such  case,  its  jurisdiction  over 
a  foreigner.  A  foreigner,  on  entering  into  a  contract  in  any 
other  country  than  his  own,  has  done  an  act  according  to  the 
law  of  nations,  by  obliging  himself  to  perform  in  that  very 
country  an  engagement  which  he  has  contracted ;  he  has  volun- 
tarily renounced,  in  respect  to  this  obligation,  the  jurisdiction, 
and  the  law  of  his  own  country,  and  has  no  longer  the  right  to 
invoke  the  maxim,  actor  iequitvr  forum  ret.  It  is  not  neces- 
sary on  that  account,  that  the  foreigner  should  still  reside  in 
France  at  the  moment  the  performance  of  the  contract  is 
claimed :  it  is  quite  enough  for  him  to  have  resided  there  when 
the  contract  was  entered  into ;  it  is  at  that  moment,  and  by 
that  very  act,  that  the  competence  of  the  French  tribunal  has 
been  established."  "  The  declarations  of  hostility  and  of  war, 
exist  only  as  fiu*  as  regards  one  state  towards  another.  They 
do  not  change  the  private  relations  between  the  indiriduals  of 
either  country,  they  being  founded  on  the  rights  of  nations. 
A  foreigner,  although  a  subject  of  a  country  at  war  with 
France,  always  remains  but  a  foreigner  with  regard  to  private 
Frenchmen  with  whom  he  deals :  he  is  not  the  less  apt  to  con- 
tract and  make  all  such  acts  as  do  noUemanate  directly  from 
the  civil  rights  of  the  country  in  which  he  resides.  But  from 
this  very  power  of  being^  able  to  contract,  he  engages  and  binds 
himself  towards  others,  just  as  much  as  the  others  bind  them- 
selves towards  him.  He  therefore  submits  himself  to  the  fulfil- 
ment of  the  contracts  he  has  entered  into,  and  consequently  to 
the  laws  which  regulate  and  protect  the  execution  of  these  con- 
tracts. On  applying,  therefore,  the  right  to  the  feet,  on  the 
first  part  of  the  question,  the  answer,  according  to  the  French 
law,  will  be  affirmative ;  namely,  that  although  Sir  Alexander 
Don  was  a  foreigner,  although  non-resident  in  France  at  the 
period  of  citation,  although  the  subject  of  a  country  at  war 
with^  France,  his  dtation  before  a  French  tribunal,  on  account 
of  bills  of  exchange  accepted  by  him  and  made  payable  in 
Prance,  was  perfectly  valid."  **  A  foreigner  in  France  always 
remains  under  the  empire  of  the  laws  of  his  own  country,  as 


far  as  regards  his  condition  or  capacity.  But  the  question 
here,  is  concerning  obligations  which  belong  to  the  rights  of 
nations,  and  regards  persons  only  in  as  much  as  they  have 
entered  into  an  engagement  to  execute  them.  The  execution 
thereof  must,  therefore,  be  guaranteed  by  the  very  laws  under 
which  the  obligation  has  been  contracted."  "  But  Sir  Alex- 
ander Don  was  not  sued  alone ;  Charles  Fagan  was  cited  con- 
jointly with  him  ;  their  cause  was  a  common  caune  ;  their 
1  ability  was  ta  Hoiidum  ;  their  interest  and  their  means  of  de- 
fence were  the  same;  Charles  Fagan  appeared;  their  case, 
therefore,  received  all  possible  assistance,  and  the  condemna- 
tion was  not  pronounced  without  the  defence  having  been 
heard." 

Q.  "  II.  Is  there  any  period  within  which  bills  prescribe  by  the 
laws  of  France,  and  when  is  that  period,  in  the  particular  circum- 
stances, as  hostilities  continued  till  April  1814  ?" 

A.  **  Bv  the  Commercial  Code,  Art.  189,  '  All  actions  relating 
to  bills  of  exchange  prescribe  every  five  years,  calculating  from 
the  day  of  protest,  or  from  the  last  day  of  the  judicial  proceed- 
ings, unless  there  has  been  a  condemnation,  or  unless  the  debt 
has  not  been  acknowledged  by  a  separate  act,* "  and  that  pre- 
scription operates  '*  against  every  person,  whatever  be  the  events 
which  may  have  prevented  the  exercise  of  the  rights."  **  A 
condemnation  causes  an  essential  restriction  in  the  prescription 
which  has  just  been  established ;  for  if  a  condemnation  has  taken 
place,  the  prescription  is  no  longvsr  in  force.  The  bearer  of  the 
bill  of  exchange  then  acquires  his  redress  in  a  new  title, — the 
bill  of  exchange  is  annulled, — ^the  judgment  remains ;  there  then 
only  remains  to  apply  the  prescription,  and  the  laws  relating  to 
the  judgment." 

Q.  "  III.  Does  the  French  law  hold  that  a  decree,  obtained 
under  the  aforesaid  arcumstances  against  the  debtor,  or  on  a 
bill  in  France,  stops  the  prescription  of  the  bill  ?  and  if  it  does 
stop  it,  what  is  the  period  within  which  the  decree  itself  pre- 
scribes?" 

A.  "  The  effect  of  the  judgment  obtained  has  just  been  stated." 

"  The  judgment  itself  may  be  prescribed,  but  that  only  in  thirty 

»• 
years. 

Q.  *'  IV.  What  effect  is  given  by  the  French  law  to  a  decree  in 
absence  against  a  foreigner,  who  has  contracted  a  personal  d^iht 
in  France,  where  that  foreigner  has  lelt  the  country  before  dta- 
tion, and  he  has  received  no  dtation,  and  never  appeared  in  the 
action  ?" 

A,"  It  is  the  nature  of  a  bill  of  exchange  to  render  the  obli- 
gation which  results  therefrom  la  eoUdum,  with  regard  to  all 
those  that  have  signed  it.  Sir  Alexander  Don  and  Charles 
Fagan  were  liable  in  soUdum  for  each  other.  One  of  the  ef- 
fects of  this  liability  ta  solidum  is,  that  the  prosecution  of  one 
of  the  debtors  interrupts  the  prescription  with  respect  to  all  of 
them  (Ciril  Code,  Art.  1206),  and  the  prescription  is  in  reality 
nothing  but  a  prescription  applied  to  the  acts  of  the  proceed- 
ings." <*  The  judgment  of  1810,  though  pronounced  by  de- 
fault against  Sir  Alexander  Don,  preserves  its  full  force  against 
him."  "  But  Sir  Alexander  Don  might  sue  for  redress  in 
France  against  this  judgment.  For,  by  the  Civil  Code,  Art. 
158,  if  the  judgment  is  pronounced  against  one  of  the  parties 
who  has  no  attorney,  the  opposition  may  be  received  until  the 
execution  of  the  judgment;"  *'  and  as  die  judgment  of  1810 
was  not  put  in  force  against  him,  he  would  still  be  allowed  to 
protest  against  it,  and,  likewise,  he  would  have  the  same  right 
to-day."  "  This  right  has,  without  a  doubt,  descended  to  b's 
heir  or  representative,  as  well  as  the  liability  to  which  he  was 
subjected."  *'  We  are  therefore  led  to  condude,  that  the  judg. 
ment  rendered  by  default  against  Sir  Alexander  Don,  in  the 
above  mentioned  circumstances,  haa  the  same  force  and  the  same 
effects  as  a  peremptory  judgment,  pronounced  after  the  parties 
have  been  heard,  and  which  requires  the  force  of  a  case  on  which 
judgment  has  been  passed." 

Q.  *'  V.  Does  it  make  any  difference  by  the  French  law,  in  the 
present  case,  that  the  proceedings  above  mentioned  took  place 
in  the  French  court  against  the  drawer  in  the  bills  of  exchange, 
who  did  appear,  although  the  accepter  did  not  ?  and  what  would 
be  the  efiect,  by  the  French  law,  of  such  proceedings  against 
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the  drawer,  on  a  question  with  the  heir  of  the  accepter,  that 
accepter  having  been  a  foreigner,  who  never  appeared  in  the 
action  ?" 

A,  "  According  to  the  French  law,  the  bearer  of  a  bill  of  ex- 
change may  prosecute  indifferently,  either  the  drawer  or  accep- 
ter, or  both  of  them  together,  and  the  condemnation  in  both 
cases  produces  the  same  effects.  A  bill  of  exchange  creates  an 
obligation  in  aolidum  upon  those  that  have  signed  it ;  it  is 
therefore  a  rule,  that  a  condemnation  pronounced  against  one 
debtor  in  goUdum^  is  a  judgment  against  all  the  others.'*  "  And 
from  the  same  principle,  the  judgment  pronounced  against  one 
of  the  debtors  in  solidum,  is  likewise?  considered  as  being  like- 
wise pronounced  agunst  his  co-debtors.  So,  in  consequence 
of  these  principles,  even  if  the  accepter  of  the  bill  of  exchange 
should  not  have  been  prosecuted,  the  condemnation  pro- 
nounced against  the  drawer  would  have  its  full  effect  against 
him." 

Q.  '*  VI.  Would  it  be  held  sufficient  proof  of  a  debt  in  the 
French  courts,  that  a  bill  of  exchange  is  produced  with  the 
name  of  the  defender  attached  to  it,  as  accepter,  followed  up 
by  proceedings,  in  which  decree  in  absence  was  pronounced 
against  him,  as  above  set  forth,  at  the  distance  of  19  years 
from  the  date  of  the  bill,  without  any  proof  of  the  value  of  the 
bill  having  been  advanced  to  the  accepter,  farther  than  what 
appears  ii-om  the  bill  itself,  and  without  any  action  having 
been  brought  against  the  accepter  in  his  own  country,  although 
his  residence  there  was  well  known,  and  his  solvency  not  ques- 
tioned during  a  period  of  sixteen  years  before  his  death  ?  or  is  the 
production  of  the  bill,  with  the  accepter's  signature  admitted, 
and  the  said  judicial  proceedings,  sufficient  to  establish  the 
debt  against  the  minor  heir,  and  to  exclude  all  these  considera- 
tions ?" 

^.  "  An  affirmative  answer  upon  these  questions  cannot  be 
doubted  in  France,  according  to  the  principles  laid  down.  The 
bill  of  exchange  is  of  itself  a  proof,  inasmuch  as  it  acknowledges 
the  value  received.  The  person  on  whom  the  bill  of  exchange 
is  drawn,  is  at  liberty  to  accept  it  or  not ;  but  having  accepted 
it,  he  acknowledges  having  received  the  value.  The  law  does 
not  admit  of  any  proof  foreign  to  the  title.  From  that  very 
moment,  too,  the  accepter  binds  himself  towards  the  holder 
of  the  bill  of  exchange.  The  funds  not  having  been  supplied, 
becomes  a  matter  of  consideration  between  the  accepter  and  the 
drawer  $  but  the  rights  of  the  holder  of  the  bill  remain  the 
same  with  regard  to  the  accepter,  although  no  funds  have  been 
provided ;  and  the  latter  is,  nevertheless,  bound  to  pay,  with- 
out prejudice  to  his  claim  against  the  drawer  on  account  of  the 
order  he  had  received  to  that  effect.  A  period  of  nineteen  years 
and  upwards  having  elapsed  since  the  date  of  the  draft,  can  in  no 
manner  modify  the  obligation,  aa  it  results  at  present  from  a 
judgment  which  could  only  have  been  prescribed  at  the  expira- 
t  on  of  a  term  of  thirty  years." 

Q.  *'  VIL  Are  there  any  informalities,  or  defects  in  point  of 
form,  or  otherwise,  in  the  documents  or  proceedings,  which 
would  render  them  ineffectual,  according  to  the  law  of  France  ?" 

^.  '*  In  its  form  this  judgment  offers  nothing  but  what  is  re- 
gular, and  conform  to  whatever  is  laid  down  by  the  French 
laws."  "  There  are,  in  the  proceedings,  no  informalities  or  de- 
fects. All  the  proceedings  have  been  executed  in  conformity 
with  the  French  laws,  and  the  judgment  receives  new  force 
from  the  regularity  of  the  acts  by  which  it  is  surrounded.  This 
judgment  therefore  remains  in  diis  cause  with  all  the  authority 
of  a  judgment  which  has  acquired  the  force  of  law;  and  the  under- 
signed, on  terminating  the  honourable  mission  intrusted  to  them, 
hope  that  they  may  be  allowed  to  submit  the  following  consi- 
deration to  the  Court  of  Edinburgh : — That  it  is  of  importance 
to  the  transactions  which  bind  people  of  different  countries, 
that  obligations  founded  on  the  rights  of  nations  should  be 
respected  every  where,  and  that  the  tribunals  in  every  country 
should  lend  each  other  a  mutual  support,  in  order  to  cause  them 
to  be  respected." 

The  Lord  Ordinary  ordered  cases.  For  the  argu- 
ments there  nuuntained,  see  ante  Vol.  VIII.  p.  139. 


The  following  interlocutor  was  pronounced  by  the 
Lord  Ordinary: 

<*  lOth  June  1835 — The  Lord  Ordinary  having  considered 
the  revised  cases  for  the  parties,  the  case  prepared  for  the  opi- 
nion of  French  counsel,  and  their  opinion  thereon,  together  with 
the  productions  and  whole  process, — repels  the  plea  of  the  sex- 
ennial prescription  stated  for  the  defender ;  finds  that  the  de- 
fender is  entitled  to  be  reponed  against  the  judgment  of  the 
Tribunal  of  Commerce  in  France ;  and  appoints  parties  to  be 
farther  heard  on  the  merits  of  the  cause. 

"  Note — This  action  is  laid  on  two  grounds :  let.  On  the 
bills  of  exchange  accepted  at  Paris  by  the  late  Sir  Alexander 
Don ;  and,  2dhf,  On  the  decree  of  the  Tribunal  of  Commerce 
in  that  dtf  against  Fagan,  the  drawer,  and  Sir  Alexander,  the 
accepter,  jointly  and  severally,  proceeding  on  those  bills.     This 
decree  may  be  considered  either  as  an  interruption  of  the  pre- 
scription of  the  bills,  or  as  a  separate  title  of  pursuit.     To  de- 
cide the  question  of  prescription,  as  applicable  to  the  bills,  it  is 
necessary  to  inquire,  whether  the  debt  sued  for  is  a  French  or 
a  Scotch  debt ;  and  that  depends,  in  this  case,  on  the  point 
whether  Scotland  or  France  was  the  pbce  where  the  bills  were 
payable.     If  they  constituted  a  Scotdi  debt,  it  is  plain  they  are 
subject,  not  to  the  French  quinquennial,  but  to  the  Scotch  sex- 
ennial prescription ;   and  as  Sir  Alexander  Don  had  Tesided 
more  than  six  years  after  the  time  of  pajrment  in  Scotland,  they 
are  not  actionable,  unless  resting-owing  be  proved  by  writ  or 
oath,  or  the  prescription  interrupted  by  action  or  diligence. 
Action  was  raised  against  Sir  Alexander  Don,  and  decree  ob- 
tained against  him  in  France ;  but  whether  those  proceedings 
amount  to.  an  interruption  of  the  Scotch  sexennial  prescription, 
may  well  be  questioned,  whatever  may  be  their  effect  as  a  se- 
parate title.     He  was  not  in   France  when  the  action  was 
raised  ^->he  was  not  personally  cited  there,  nor  had  he  any  pro- 
perty, either  heritable  or  moveable,  within  the  jurisdiction. 
Farther,  and  what  is  still  more  material,  he  was  then  an  alien 
enemy  in  France,  and  could  not  appear  in  si^ety  in  a  French 
Court  either  to  sue  or  to  defend.      Considered,  therefore, 
purely  as  a  question  of  Scotch  law,  it  would  seem  that  the  sex- 
ennial prescription  of  the  bills  was  not  interrupted.     On  the 
other  hand,  if  France  was  the  place  of  payment,  and  if  the  billa 
in  consequence  constituted  a  French  debt,  the  case  must  be 
viewed  in  a  different  light.     Our  decisions  have  not  been  uni- 
form on  this  point ;  but  it  seems  the  better  opinion,  that  if  a 
debt  be  payable  in  a  foreign  country,  the  law  of  that  country 
must  apply,  in  so  fiu"  as  its  extinction  is  concerned,  although 
the  debtor  resides  and  must  be  sued  in  Scotland.     On  that 
principle,  the  bills  were  subject,  not  to  the  Scotch  sexennial, 
but  to  the  French  quinquennial  prescription  ;  and  every  inter- 
ruption of  that  prescription  by  the  law  of  France  is  pleadable 
against  the  defender  here,     "rhe  bills  do  not  specify  the  place 
of  payment,  and  the  defender  argues,  on  that  ground,  that  the 
debtor's  domicile  is  to  be  held  the  place  of  payment.     This 
point  is  not  decided  in  the  law  of  Scotland ;  but  it  seems  well 
established  in  the  law  of  England,  that  where  there  is  no  such 
specification,  the  place  of  acceptance  is  the  place  of  payment ; 
and  that  is  aJso  the  law  of  France,  as  is  stated  in  the  opinion 
obtained.     As  the  bills  in  question  were  drawn  and  accepted 
in  France  by  parties  resident  there,  it  must  be  held  as  pare  eon- 
traettte  that  Paris  was  the  place  of  payment.     It  would  follow 
from  this,  that  if  th(^  proceedings  in  the  French  Court  were 
held  in  that  country  as  an  interruption  of  the  quinquennial  pre- 
scription, they  must  be  so  held  in  Scotland  also,  however  ano- 
malous they  may  appear,  either  in  respect  that  the  debtor  was  not 
within  the  jurisdiction,  and  had  no  property  there,  or  in  any 
other  view ;  or  if  it  be  the  law  there  that  a  decree  against  the 
drawer  is  also  a  decree  against  the  accepter,  to  the  effect  of 
interrupting  prescription,  the  same  interruption  must  be  ad- 
mitted in  Scotland.     But  the  difficulty  which  occurs  to  the 
Lord  Ordinary,  and  which  is  not  met  in  the  opinion  of  the 
French  counsel,  rests  upon  this  ground : — They  state,  that  in 
consequence  of  the  lapse  of  five  years,  *  the  bill  of  exchange  is 
annulled,  and  the  bearer  acquires  his  redress  on  a  new  title, 
namely,  the  judgment  which  remains.'     This  doctrine  lays  pre* 
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scription  out  of  the  question  alt08:ether.  The  only  title  of  pur* 
suit  is  the  French  judgment,  which  this  Court  is  oilled  upon  to 
enforce ;  and  the  question  arises,  whether  it  be  such  a  judg- 
ment as  should  be  held  as  a  res  judicata,  without  further  in- 
quiry, or  whether  it  may  competently,  and  should  in  equity,  be 
reviewed  on  the  merits.  It  appears  that  by  the  law  of  France 
a  judgment  in  absence  prescribes  in  six  months,  unless  execu- 
tion has  followed  upon  it ;  but  this  prescription  was  interrupted 
as  to  Sir  Alexander  Don,  in  consequence  of  execution  against 
the  drawer,  Fagan,  who  was  liable  with  him  in  soUdum  in  the 
bills,  and  against  whom  the  judgment  also  proceeded,  in  so  far 
as  the  constitution  of  the  debt  is  concerned.  In  so  far  as  the 
question  of  personal  execution  is  concerned,  it  was  competent 
for  Sir  Alexander,  and  it  is  still  competent  for  his  heir,  to  be 
reponed,  and  to  obtain  a  new  hearing  in  the  Tribunal  of  Com- 
merce, but  in  no  other  Court ;  but  that  proceeding,  it  is  said, 
would  now  be  inept,  as  the  representative  of  the  deceased  is 
not  subject  to  personal  execution.  But,  whatever  may  be  the 
provisions  of  the  French  law  as  to  decrees  in  absence,  the  im- 
portant question  arises,  whether,  when  a  foreign  court  is  called 
upon  to  enforce  that  decree,  it  ought  not,  in  material  justice,  to 
repone  the  party,  to  the  effect  of  his  being  heard  on  the  merits. 
A  decree  sine  causa  cognita  can  never  be  considered  in  any 
other  light,  except  either  as  a  compulsitor  to  enforce  the  at- 
tendance of  the  party  against  whom  it  is  pronounced,  or  a 
penalty  on  his  contumacy  for  not  attending.  In  Scotland,  at 
least  for  forty  years,  it  is  held  merely  as  a  compulsitor,  and  the 
party  is  entitled,  dejure,  to  be  reponed  on  payment  of  expenses. 
And,  therefore,  in  the  case  of  Douglas  v.  Forrest,  in  the  Court 
of  Common  Pleas,  dted  by  the  pursuer,  where  a  Scotch  decree 
in  absence  was  held  equivalent  to  a  decree  causa  cognita,  it  is 
probable  that  the  law  of  Scotland  had  not  been  fully  explained 
to  the  Court,  because  they  gave  much  greater  effect  to  it  than 
it  would  have  received  in  the  forum  where  it  was  pronounced. 
On  the  other  hand,  although  the  judgment  in  the  Tribunal  of 
Commerce  were  to  be  held  in  France  as  a  penalty  on  the  ac- 
cepter, for  his  contumacy  for  not  appearing  to  answer  the  cita- 
tion, it  cannot  be  viewed  in  that  light  in  this  country,  because 
he  could  not  have  appeared  in  safety,  being  an  alien  enemy. 
Admitting  that,  as  a  private  individual,  he  had  a  persona  standi, 
and  might  have  been  heard  by  his  attorney  or  procurator, 
which  may  be  inferred  from  the  opinion  obtained,  yet,  on  the 
principles  of  international  law,  no  man  is  bound  to  answer  in  a 
court  where  he  cannot  be  personally  present,  without  en- 
dangering his  liberty,  and  that  from  no  fault  of  his  own.  The 
French  counsel  hold,  that  as  Sir  Alexander  Don  was  bound 
jointly  and  severally  with  Fagan,  a  decree  against  Fagan  inforo 
contentioso,  is  equivalent  to  a  decree  in  foro  contentioso  against 
Sir  Alexander  Don  also.  That  might  be  granted  if  the  decree 
were  to  be  used  solely  for  the  purpose  of  interrupting  the 
French  prescription.  But,  as  the  Court  is  called  upon  to  en- 
force it  as  a  judgment  upon  the  merits,  it  is  thought  no  party 
can  have  a  cause  conclusively  decided  against  him,  until  he  has 
been  heard  by  the  Judge,  or  unless  it  be  his  own  fault  that  he 
has  not  been  heard.  It  is  on  these  grounds  that  the  Lord  Or- 
dinary has  arrived  at  the  conclusion  that,  while  the  sexennial 
or  Scotch  prescription  is  repelled,  as  inapplicable  to  the  cir- 
cumstances of  the  case,  the  defender  ought  to  be  reponed 
against  the  French  decree,  and  parties  be  allowed  to  go  into  the 
merits." 

The  defender  reclaimed.  On  advising,  the  Court 
(20th  January  1836),  unanimously  adhered.  The  de- 
fender appealed. 

Lord  Brougham — My  Lords,  the  late  Sir  Alexander  Don, 
the  appellant's  father,  was  detained  a  prisoner  in  France  during 
great  part  of  the  last  war.  On  the  1 3th  of  November  1809,  he 
accepted  two  bills  for  20,000  francs  each,  drawn  by  one 
Fagan,  and  payable  to  the  respondent  at  about  four  months' 
date.  The  place  of  acceptance  vras  the  hotel  in  Paris  where  he 
was  living.  No  place  of  payment  was  specified ;  and  some  dis- 
cussion seems  to  have  taken  place  below,  as  to  where  the  pay- 
ment, in  such  a  case,  is  to  be  presumed,  this  not  having  been 
settled  by  any  Scotch  decision.     However,  there  is  no  longer 


any  question  upon  the  matter,  for  it  is  admitted  distinctly  on 
the  appellant's  part,  that  France  is  to  be  taken  as  the  place  of 
payment.  Therefore,  it  must  be  understood  that  the  present 
judgment  of  your  Lordships  is  encumbered  with  no  specialty 
arising  from  this  circumstance,  and  that  we  are  here  dealing 
with  the  case  precisely  as  if  the  bill  had  been  accepted  expressly 
payable  at  Paris.  Soon  after  the  bill  was  accepted,  and  before 
the  time  of  payment.  Sir  Alexander  Don  quitted  France,  and 
returned  to  Scotland,  his  native  country,  where  he  possessed 
considerable  estates, — where  he  had  his  domicile  before  his  cap- 
tivity ;  find  where  he  died.  The  payee  of  the  bills  brought  «i 
action  against  Fagan,  the  drawer,  and  Sir  Alexander  Don,  in 
the  French  Court,  but  after  Sir  Alexander  Don  had  left  the 
country.  He  was  therefore  never  personally  dted ;  and  though 
a  judgment  was  obtained  against  both  the  parties  sued,  the  whole 
proceeding  was  in  his  absence,  without  his  knowledge,  and  while 
those  hostilities  continued  which  prevented  him  from  appearing 
or  taking  any  part  in  the  proceedings,  had  he  known  of  them. 
After  his  decease,  and  at  the  end  of  nineteen  years  after  the  ac- 
ceptance in  1809,  the  respondent  brought  his  action  against  the 
appellant,  as  representing  his  father,  and  he  being  an  infant,  de- 
fended by  his  guardian.  The  action  is  upon  the  acceptance 
and  upon  the  judgment.  The  Scotch  sexennial  prescription 
was  pleaded  in  bar  of  it.  The  Lord  Ordinary,  after  inquiring 
into  the  French  law  upon  the  whole  matter,  repelled  the  defence 
of  prescription,  upon  the  ground  that  the  debt  was  a  foreign 
debt,  and  that  the  Scotch  law  of  prescription  could  not  apply  to 
it ;  but  as  to  the  French  judgment,  reponed  the  appellant  against 
it.  To  this  interlocutor  the  Lords  of  the  First  Division  ad- 
hered ;  and  the  present  appeal  is  brought  from  these  judgments. 
Upon  these  short  and  admitted  facts,  and  upon  the  &rther  as- 
sumption to  which  I  have  adverted,  that  the  bill  being  accepted 
in  France,  must  be  held  payable  there,  the  question  arises  (and 
it  is  not  only  the  principal  point,  but  one  that  will  be  found  to 
dispose  of  nearly  the  whole  cause),  which  of  the  two  laws,  tho 
law  of  France,  where  the  contract  was  made,  and  the  perform- 
ance was  primarily  to  be  had,  or  the  law  of  Scotland,  where 
the  action  is  brought,  shall  be  the  f ule  to  govern  the  application 
of  the  remedy  sought  by  the  party  bringing  his  suit?  This 
question  mainly  arises  upon  the  defence  of  prescription.  Shall 
the  French  or  the  Scotch  law  of  prescription  be  applied  to  the 
case  ?  The  law  upon  the  point  is  now  well  settled  in  this 
country.  The  distinction  is  taken  between  the  contract  and 
the  remedy.  Whatever  relates  to  the  nature  of  the  obligation^ 
ad  valorem  contractus,  is  to  be  governed  by  the  law  of  the 
country  where  it  was  made,  the  lex  loci,  but  whatever  relates  to 
the  remedy,  by  suits  to  compel  performance,  or  by  actions  for  a 
breach,  ad  decisionem  litis,  is  to  be  governed  by  the  lex  /ori, 
the  law  of  the  country  to  whose  courts  the  application  is  made 
for  performance  or  for  damages.  This  principle  was  the  ground 
of  the  decision  in  the  British  Linen  Company  v.  Drumroond, 
10  Barnewall  and  Cresswell,  and  it  has  been  nnce  followed  in 
other  cases,  as  De  la  Vego  v.  Viana,  in  the  King's  Bench,  Barne- 
wall and  Adolphns,  and  in  Trimley  t?.  Viginer,  and-  Huber  v. 
Steiner,  in  the  Common  Pleas,  (1  Bingham,  new  series,  and 
2  Bingham),  but  it  had  been  recognised  long  before  the  case 
of  the  British  Linen  Company  v.  Drummond ;  particularly  in 
Williams  v.  Jones,  13  East,  upwards  of  twenty  3rear8  ago» 
which  indeed  could  not  well  stand  upon  any  other  ground. 
Then,  assuming  this  to  be  the  settled  rule  here,  the  only  ques- 
tion is,  whether  the  limitation  of  actions  belongs  to  the  contract 
or  the  remedy.  But  some  of  these  cases  also  decide  that  ques- 
tion. It  is  determined  affirmatively,  both  in  the  British  I^nen 
Company  v.  Drummond,  and  in  Huber  v.  Steiner.  It  is  as- 
sumed as  clear  in  Williams  v.  Jones.  Consider  now,  whether 
upon  principle,  and  without  reference  to  the  cases,  both  parts 
of  the  proposition  are  not  well  founded,  both  that  the  lex  loci 
is  the  rule  where  the  question  arises  upon  the  remedy,  and  that 
limitation  of  actions  belongs  to  the  head  of  remedy  ad  decisionem 
Htis,  as  some  jurists  term  it,  ad  ten^ms  et  modum  aetionis,  as 
others  express  themselves.  When  parties  contract,  they  may 
most  naturally  be  supposed  to  regard  their  mutual  rights  and 
obligations  as  fixed  by  the  law  under  which  they  are  living.  If 
they  look  to  that  of  any  other  country,  they  may  well  he  ex- 
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pected  to  specify  it,  and  provide  accordingly.  The  contract 
being  silent,  nothing  can  be  more  fit  than  the  presumption  that 
they  had  only  the  lex  loci  in  contemplation.  Nor  can  any  in- 
convenience arise  in  the  vast  majority  of  cases,  from  holding 
this  to  be  the  rule.  For  suppose  the  contract  comes  into  dis« 
cussion  before  the  tribunals  of  a  foreign  country,  the  material 
fact  can  be  ascertained,  viz.,  the  provisions  of  the  lex  loci  con- 
iraciuM ;  and  those  provisions  can  be  applied.  But  it  is  other- 
wise with  the  remedy.  The  parties  do  not  necessarily  look  to 
the  tribunals  of  the  country  where  they  contract,  as  those  alone 
where  performance  may  be  enforced,  or  non-performance  com- 
plained of.  They  bind  themselves  to  do  what  the  law  they  are 
living  under  requires ;  but  as  they  bind  themselves  generally, 
and  without  regard  to  one  country  more  than  another,  they  con- 
template the  possibility  of  the  obligation  being  enforced,  or  re- 
sisted in  other  countries,  debitum  et  contractus  nulUus  aunt  loci. 
They  may  therefore  well  be  supposed  not  to  regard  the  modes 
of  proceeding  peculiar  to  any  one  country,  but  to  have  in  con- 
templation the  submitting  to  those  modes  by  which  the  Courts 
proceed,  where  a  suit  may  happen  to  be  brought.  Thia,  how- 
ever, is  the  lowest  ground  upon  which  the  principle  can  be 
rested.  The  manifest  inconvenience  of  courts  proceeding  in 
different  ways,  according  as  the  subject-matter  of  each  suit  may 
have  originated  in  one  country  or  in  another,  and  having  to 
ascertain  in  each  case  that  comes  from  a  foreign  country,  the 
course  of  the  courts  in  that  country,  renders  it  absolutely  ne- 
cessary that  such  questions  of  procedure  should  be  excluded, 
and  the  rule  be  adopted  which  requires  all  suitors  to  take  the 
law  of  the  court  as  they  find  it.  There  is  not  much  difficulty 
in  ascertaining  what  the  foreign  law  is  respecting  the  nature  of 
the  contract.  There  may  be  the  greatest  difficulty  in  ascertain- 
ing what  that  law  is,  respecting  the  manner  of  administering 
the  remedy.  Accordingly,  there  seems  little  disposition,  in  cases 
of  this  description,  to  question  the  principle  generally.  Some 
such  distinction,  it  is  for  the  most  part  admitted,  must  be  taken ; 
and  the  argument  is  raised  rather  upon  the  direction  in  which 
the  line  of  demarcation  shall  be  drawn.  Thus  no  one  can  con- 
tend, that  because  a  contract  has  been  made  abroad,  the  forms 
of  action  known  in  the  Foreign  Court  shall  be  pursued,  or  the 
foreign  rules  of  process,  or  other  preliminary  proceedings  im- 
ported, or  those  of  pleading  and  curial  practice  followed.  But 
it  is  said  Jirst,  that  prescription  and  limitation  fall  not  within 
the  course  of  proceeding  in  the  courts ;  and,  secondly,  that  they 
belong  to  the  nature  of  the  contract,  and  not  to  the  remedy. 
F'irat^  no  one  can  maintain  so  absurd  a  proposition,  as  that,  be- 
fore jury  trial  was  extended  to  civil  cases  in  Scotland,  an 
English  creditor  ought,  upon  general  principle,  to  have  had  the 
right  of  calling  on  the  Court  of  Session  to  empannel  a  jury  for 
the  purpose  of  trying  the  actions  brought  by  him,  on  a  contract 
made  in  England,  where  a  jury  only  could  have  decided  on  his 
rights ;  or,  conversely,  that  a  Scotchman  ought  to  have  been  en- 
titled to  refuse  the  verdict  of  a  jury,  and  insist  upon  the  Judges 
trying  an  issue  of  fiust,  because  the  contract  had  been  made  in 
Scotland,  where  the  Judges  only  could  have  adjudicated.  Nor 
has  any  one,  I  think,  gone  so  far  as  to  contend  in  terms, — in  sub- 
stance it  has  not  only  been  contended,  but  decided,  I  am  afraid, 
in  some  cases ;  but  I  have  never  heard  any  one  go  so  far  as  to 
contend  in  terms,  that,  whatever  may  have  been  assumed  in 
some  decisions,  the  foreign  rules  of  evidence  should  be  the 
guide  in  such  cases ;  and  yet  it  will  not  be  found  so  easy,  upon 
any  sound  principle  in  this  argument,  to  distinguish  the  rules  of 
evidence  from  those  of  prescription.  The  practice,  in  examin- 
ing witnesses,  or  in  producing  written  evidence,  is  at  once  given 
up  aa  peculiar  to,  and  regulating  the  proceedings  of  the  particu- 
lar courts ;  but  what  shall  be  said  of  the  rule  requiring  written 
evidence  of  certain  contracts,  and  excluding  all  proof  by  parole  ? 
Or  what  of  written  instruments  which  prove  themselves  in  one 
country,  and  not  in  another  ?  In  Scotland,  certain  instiuments 
are  probative,  and  require  no  witnesses,  however  recent  be  their 
date.  In  England,  ufitil  thirty  years  have  elapsed,  no  instru^ 
ment  proves  itself,  except  by  special  Act  of  Parliament.  There 
may  bie  some  countries  where  forty  years  is  the  period.  The 
argument  is,  that  a  Scotchman  producing  a  Scorch-made  pro- 
bative instrument  (one  according  to  the  Act  of  1681)  in  our 


Courts,  need  not  call  the  attesting  witness;  and  that  the 
foreigner  must  call  such  attesting  witness,  though  the  writing 
is  above  thirty  years  old.  But  how  shall  the  Scotch  or  the 
foreign  law  of  evidence  be  ascertained  by  our  Court  ?  Mani- 
festly there  must  in  each  case  be  a  preliminary  and  collateral 
issue  of  fact  tried,  before  the  Court  can  ascertain  how  it  is  to 
try  the  main  issue.  This,  then,  must  also  be  given  up  as  a 
question  of  evidence.  But  whether  or  not  a  parole  agreement 
be  binding,  is  a  question  which  would  be  raised  upon  the  ad- 
mission of  evidence.  Then  that  must  for  the  like  reason  be 
tried  by  the  law  of  the  country  where  the  Court  sits.  Again, 
whether  payment  must  be  presumed  after  a  certain  time,  may  be 
stated  as  a  question  of  evidence,  at  least  whether,  after  a  certain 
time,  parole  evidence  shall  be  competent,  or  written  evidence 
shall  be  required  to  prove  the  debt  subsisting,  must  be  admitted 
to  be  a  question  of  evidence ;  and  this  really  brings  us  home  to 
the  question  of  the  Statute  of  Limitations.  Till  Lord  Ten- 
terden's  Act,  by  our  law  a  parole  acknowledgment  took  a  case 
out  of  the  Statute.  In  Scotland,  nothing  but  the  written  ac- 
knowledgment, or  the  debtor's  oath,  could  take  it  out.  Was  it 
ever  supposed  maintainable,  that  a  Scotch  debt  being  sued  for 
in  an  English  Court,  the  plaintiff  could  not  have  given  in  evi- 
dence the  verbal  acknowledgment  of  it  by  the  defendant,  or  that 
the  defendant  could  have  been  compelled  to  answer  on  oath,  at 
the  desire  of  the  plaintiff,  whether  or  not  the  debt  still  subsisted  ? 
Secondly,  it  is  contended,  however,  that  limitation  or  prescrip- 
tion is  of  the  nature  of  the  contract ;  and  this  is  attempted  in 
two  ways :  first,  it  is  said  that  the  contract  is,  that  the  parties 
shall  be  bound  for  a  given  time — the  period  of  prescription, 
namely,  which  the  Ux  loci  fixes.  But  this  is  a  very  strained 
and  unnatural  construction  of  the  obligation :  the  parties  do  not 
bind  themselves  with  a  view  to  that  period  at  all ; — they  bind 
themselves  either  to  do  certain  things  immediately,  or  at  a  given 
future  day,  or  when  certain  other  things  shall  happen  or  be  done. 
Thus,  in  the  case  at  the  bar,  the  obligation  was  to  pay  on  a  cer- 
tain day, — then  that  time  alone  was  in  contemplation  of  the 
parties ;  and  if  no  future  day  of  payment  had  been  named,  the 
obligation  would  have  been  immediate,  to  pay  on  demand.  They 
looked  to  performance  only,  and  to  the  time  of  performance. 
The  argument  supposes  them  to  have  looked  to  breach.  The 
contract  was  to  pay  at  a  certain  time ;  and  if  a  breach  was  at  all 
in  contemplation,  and  a  secondary  undertaking  was  engrafted 
upon  that  contingency,  it  could  only  be  an  undertaking  to 
answer  for  the  consequences  generally  of  the  breach,  the  damage 
arising  from  the  breach,  and  to  be  liable  until  it  was  made 
good.  But  nothing  can  be  more  violent,  than  the  supposition 
that  the  breach  of  the  contract  is  in  the  contemplation  of  the 
parties,  and  indeed  nothing  more  contrary  to  good  faith.  It  it 
supposing  that  when  men  bind  themselves  to  do  a  certain  thing, 
they  are  contemplating  not  doing  it,  and  considering  how  the 
law  will  help  them  in  the  non-performance  of  a  duty.  If  the 
law  of  any  country  were  to  proceed  upon  the  assumption,  that 
contracting  parties  have  an  eye  to  the  period  of  limitation,  and 
only  bind  themselves  during  that  period,  it  would  be  sanction- 
ing a  faithless  course  of  conduct,  and  turning  the  provisions 
which  have  been  made  for  quieting  possession,  after  great 
laches  on  the  part  of  creditors,  and  possible  destruction  or  loss 
of  evidence,  into  covers  for  fraudulent  evasion  on  the  part  of 
debtors.  Next,  it  is  said  that  the  time  of  limitation  belongs  to 
the  contract ;  because,  by  the  Scotch  law,  it  is  not  the  remedy 
which  is  taken  away,  but  the  debt  which  is  extinguished.  Now, 
to  this  view  of  the  case,  what  has  just  been  stated  applies  suf- 
ficiently to  meet  it.  But  there  seems  no  good  ground  for  the 
distinction  taken  between  prescription  and  limitation  of  actions 
in  the  case  under  consideration,  at  least  so  far  as  to  affect  the 
present  question.  The  later  sections  of  the  12th  George  III., 
cap.  72,  are  entituled,  "  for  limiting  actions  upon  bills  and 
notes ;"  and  though  the  preamble  mentions  the  "  limiting  the 
endurance'*  of  instruments,  the  enactment  is,  that  they  shall  not 
be  effectual  to  produce  any  action  or  diligence,  unless  such  dili^ 
gence  be  raised,  or  action  commenced  within  six  years.  The 
enactment  therefore  strictly  regards  the  remedy,  or  the  force  of 
the  instrument,  as  a  ground  of  giving  the  remedy.  Besides  the 
proviso,  section  39,  reserves  the  creator's  right  to  prove  by  thf 
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writ  or  oath  of  the  debtor,  that  "  the  debt  is  resting  and  owing." 
This  indicates  a  continuing  subsistence  of  the  debt,  and  that  the 
remedy  only  is  barred ;  such  proof  too,  Bcripto  vel  jttramento,  is 
incompetent  in  the  long  negatiire  prescription  of  forty  years, 
which  works  the  absolute  extinction  of  the  debt,  by  raising  a 
presumption  in  law  that  it  has  been  paid.  Nor  can  it  avail  against 
this  view  of  the  sexennial  prescription,  that  statutes  giving  other 
prescriptions,  as  the  triennial  and  vicennial,  are  directed  also  to 
the  remedy,  and  that  some  of  those  allow  proof  icripto  vel 
Juramento,  It  may  well  be  maintained  that  these  are  properly 
limitations,  not  prescriptions ;  and  the  language  of  the  Statute 
1469,  appointing  the  long  negative  prescription,  is  wholly  differ- 
ent. It  declares  that  the  rights,  not  the  remedies,  shall  "  pre- 
scribe and  be  of  nane  avail"  There  is  therefore  no  occasion, 
with  a  view  to  the  decision  in  this  case,  to  question  the  doctrine 
laid  down  by  Dr  Storie,  and  approved  by  the  Court  of  Com- 
mon Pleas  in  Huber  v.  Steiner,  that  if  the  lex  loci  contractus 
makes  the  obligation  wholly  void  after  a  certain  time,  and  if 
the  parties  have  resided  within  the  jurisdiction  during  the  whole 
of  the  period,  it  may  be  taken  as  the  guide. of  the  Court  where 
the  action  is  brought.  This  may  be  true,  and  yet  leave  the 
present  question  wholly  untouched.  The  principle  under  con- 
sideration is  adopted  not  only  by  the  English  law,  but  by  that 
of  other  countries.  Dr  Storie  lays  it  down  generally  in  his 
valuable  treatise :  Huber  and  Voet  fully  sanction  it :  "  Pre- 
scriptio  et  executio  (says  Huber  de  Con.  Leg.)  non  pertinent 
ad  valorem  contractus  sed  ad  tempus  et  modum  actionis  insti- 
tuendae  quae  per  se  quasi  contractum  separatumque  negotium 
constituunt  ideoque  receptum  est  optima  ratione  ut  in  ordinan- 
dis  judidis  loci  consuetudo  ubi  agitur  et  si  de  negotio  aliter 
celebrato  spectetur  ;'*  and  he  cites  Sandeus.  Voet  excludes  the 
law  of  the  country  where  the  plaintiff  has  his  domicile,  and 
holds  that  the  law  of  the  defendant's  domicile  is  the  guide,  most 
probably  with  reference  to  the  forum  where  the  action  is  to 
be  brought.  It  roust  be  admitted  that  nothing  could  be  more 
unfortunate  than  to  find  the  law  of  Scotland  differing  in  this 
important  particular  from  the  general  law  of  nations,  and  es- 
pecially of  the  mercantile  world,  on  a  question  so  nearly  affecting 
mercantile  transactions,  the  more  especially  when  we  see  that 
the  generally  prevailing  law  rests  upon  the  soundest  foundations 
of  principle.  Nor  will  one  or  two  decisions  justify  us  in  con- 
cluding that  the  Scottish  system  presents  this  anomaly,  al- 
though, if  we  find  the  course  of  authority  to  be  clear,  or  nearly 
so,  in  its  favour,  we  might  be  compelled  to  hold  that  the  ex- 
ception does  exist.  Some  cases  are  certainly  to  be  found  in 
the  books,  which  it  may  confidently  be  affirmed  are  wholly 
irreconcileable  to  principle ;  and  these  are  also  directly  opposed 
to  other  decisions.  Thus,  in  two  instances,  Galbraith  v, 
Cunningham,  1626,  and  Balbimie  v.  Arkhil,  February  1633,  it 
was  held,  that  an  action  being  brought  in  Scotland,  upon 
bonds  executed  in  a  foreign  country,  the  law  of  that  country, 
and  not  of  Scotland,  was  to  regulate  the  mode  of  proving  pay- 
ment :  the  one  law  aUowing,  and  the  other  rejecting  proof  by 
witnesses.  This  was  decided  in  the  former  case,  upon  the 
ground  that  the  contract  was  made  abroad,  and  that  the  fact  of 
payment  happened  abroad ;  and  in  the  latter,  upon  the  same 
ground,  though  it  was  urged  that  the  place  of  payment,  locus 
9olutioniM,  was  also  abroad.  But  a  contrary  decision  appears  to 
have  been  given  in  1691,  in  a  case  between  the  Foreign  Mer- 
chants V,  the  Marquis  of  Monteith  ;  and  in  a  later  case.  Gray 
V.  Grant,  December  1789,  the  same  question  arose,  and  was 
decided  the  other  way ;  that  is,  the  Court  adhered  to  the  Scotdi 
law  respecting  the  evidence  of  payment,  although  the  foreign 
law  was  alleged,  and  not  denied.  In  Muir  v.  Muir,  February 
1687,  a  decision  was  given  upon  the  same  side.  Nor  could  it 
have  been  doubted  that,  in  a  mere  question  of  evidence  of  the 
rules  by  which  a  particular  kind  of  evidence  was  to  be  admitted 
or  rejected,  the  lex  fori  must  govern,  had  not  a  late  decision, 
that  of  Glyn  v,  Johnston,  in  8th  Shaw  and  Dunlop,  seemed  to 
cast  some  doubt  upon  this  point,  holding,  apparently,  that  the 
foreign  law  of  evidence  may  be  imported  when  a  contract  comes 
in  question  which  is  to  be  performed  abroad.  In  Gibson  v. 
Stewart,  in  the  9th  volume  of  Shaw  and  Dunlop's  Reports, 
the  Court  seems  to  have  recognised  the  same  rule ;  for  though 


the  Scotch  law  was  taken  as  the  guide,  the  contract  having 
been  made  in  England,  yet  the  reason  assigned  was,  because 
the  debtor  bad  removed  to  Scotland,  which  was  therefore 
deemed  the  locus  solutiotus.  But  his  luiving  removed  to  Scot- 
land also,  brought  the  creditor  after  him  to  the  Scotch  Courts, 
and  thus  made  Scotland  the  forum.  I  mention  these  cases 
now.  before  coming  to  the  consideration  of  the  dedaions  upon 
limitation  or  prescription,  because  they  go  a  great  deal  fiuther 
than  any  others,  and,  indeed,  go  to  a  length  quite  at  variance 
with  all  principle.  The  ground  upon  which  Glyn  v,  Johnston 
is  rested,  in  the  opinions  of  the  learned  Judges,  is  this :  The 
action  was  brought  by  the  indorsee  of  a  bill  accepted  in  Scot- 
land, but  payable  in  tiondon.  The  defence  set  up  was,  that 
no  consideration  had  been  given,  which,  by  the  Scotch  law, 
could  only  be  proved  scripio  vel  juramento ;  but  the  Court  held 
that  it  might  be  proved  in  this  case,  as  it  would  be  in  the  Courts 
of  England,  by  parole  evidence ;  because  a  contract  of  deposit,  on 
which  the  want  of  considerarion  turned,  was  made  in  England, 
and  between  parties  relying  on  the  English  law  for  the  means 
of  proving  any  payment  which  might  eventually  be  disputed. 
It  is  manifest  that,  according  to  this  argument,  the  whole  law 
of  evidence  of  the  locus  contractus  must  be  adopted,  in  what- 
ever country  any  court  is  called  upon  to  deal  with  any  foreign 
contract.  From  this  judgment  Lord  Craigie  dissented,  and  ob- 
served, very  justly,  that  previous  decisions  were  at  variance 
with  eadi  other  upon  the  point.  A  similar  remark  is  made  by 
Mr  Erskine  upon  that  dass  of  cases,  to  which  it  now  becomes 
necessary  that  the  attention  of  your  Lordships  should  be  di- 
rected ;  those  touching  the  application  of  prescription  or  limi- 
tation. After  stating,  that  where  an  English  debt  is  sued  for 
in  the  Scotch  Courts,  the  English  limitation  cannot  be  allowed, 
though  it  may  be  the  ground  of  presuming  payment,  unless  the 
contrary  shall  be  proved  by  evidence,  or  by  stronger  presump- 
tion, he  adds,  that  it  "  is  hard  to  quote  any  dedsions  of  our 
Supreme  Court  in  support  of  what  has  been  observed,  to  which 
contrary  dedsions  may  not  be  opposed."  Before  examining 
those  cases  more  narrowly,  it  may  be  observed,  that  the  distinc- 
tion taken  between  the  locus  contractus  and  locus  solutionis, 
will  not  carry  us  through  the  conflict  of  cases.  The  latter 
seems  indeed  to  have  rather  arisen  out  of  a  preference  (though 
a  preference  not  kept  steadily  in  view)  for  the  sounder  prin- 
dple  of  the  lex  fori,  for  the  rule,  actor  sequitur  forum  rei,  has 
probably  suggested  it.  Neither  shall  we  be  carried  more  safely 
through  the  conflict  by  resorting  to  the  domidle  of  the  debtor 
as  the  criterion,  for  that,  too,  plainly  comes  fi'om  a  consideration 
of  the  ybrvm  ;  and  so  Gibson  v,  Stewart  clearly  held :  for  if  the 
forum  had  been  out  of  the  question,  the  debtor  removing  to 
Scotland  would  have  been  immaterial,  as  it  happened  after  the 
contract  was  made ;  nor  will  that  avail  much  more  which  has 
been  attempted  in  some  instances,  aa  Glyn  v,  Johnston,  where 
much  ingenuity  was  exerdsed,  especially  by  Lord  Gillies,  in 
endeavouring  to  recondle  the  cases,  namely,  to  account  for  the 
rejection  of  the  lex  lod  contractus  in  fi&vour  of  the  lexfori^  by 
suggesting  that  the  locus  fori  was  also  the  locus  solutionis^  mere- 
ly because  no  place  of  payment  had  been  appointed ;  that  being 
dearly  only  called  the  locus  solutionis,  because  it  happened  to 
be  the  locus  fori.  In  truth,  the  consideration  of  the  forum 
prevails  much  more  through  the  cases  than  any  other,  and  do- 
micile, solutio,  and  all,  are  chiefly  assumed  with  a  view  to 
forum.  That  there  is  some  conflict  of  cases,  however,  must  be 
confessed.  There  are  one  or  two  not  to  be  reconciled  to  the 
sound  prindples  which  should  govern  the  question.  But  the 
authority  of  these,  when  they  are  considered,  appears  insufli- 
dent  to  overrule  that  of  a  mudi  more  numerous  dass,  in  which 
the  latter  view  was  adopted.  It  might  safely  be  asserted,  that 
the  cases  of  Talleyrand  v.  Boulanger,  in  the  Court  of  Chancery, 
and  Melain  v,  Duke  of  Fitzjames,  in  the  Court  of  Common 
Pleas,  furnished  much  better  ground  for  holding  the  erroneous 
opinion  in  this  country,  than  these  cases  do  in  Scotland.  The 
cases  chiefly  relied  on,  to  show  that  the  foreign  law  is  the  rule, 
are :  Grove  v.  Gordon,  Philps  p.  Stamfield,  Delvalle  v.  York 
Buildings  Company,  and  Rickman  v,  Madachlan.  In  Grove  r. 
Gordon,  which  was  an  action  by  an  indorsee  of  a  promissory- 
note  made  in  England,  the  sole  reliance  was  on  the  locus  eon* 
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tractut,  without  a  word  being  iaid  of  the  loau  aoluthnta  ;  and 
the  only  reason  given  for  applying  the  English  Statate  of  Limi* 
tationa,  was  drawn  from  the  rule,  that  contracts  are  held  valid 
or  void  every  where,  both  as  to  their  essentials  and  the  for-» 
malities  attemling  their  execution,  according  as  they  are  void 
or  valid  by  the  Ux  loci:  a  reason  whicii  clearly  does  not  support 
the  decision.     Accordingly,  Lord  Kames  expresses  a  strong 
opinion  against  the  case,  holding  that  the  lapse  of  time  and 
the  foreign  law  should  not  have  iMen  held  a  bar,  but  only  a  cir- 
cumstance tending  to  show    the  probability  of  satis&ction. 
Upon  Philpa  o.   Stamfield,  very  little  reliance  can  be  placed, 
when  the  grounds  of  the  decision  are  considered.     It  was  on  a 
defence  of  the  triennial  prescriprion,  set  up  against  a  claim  by 
English  merchants  for  goods  furnished  to  the  defender's  an- 
cestor.    Nothing  is  said  of  the  debtor's  domicile,  nor  of  the 
loeu9  Bohtianu  :  but  the  ground  of  the  decision  in  fiivour  of  the 
Ux  loci  contrmetu^  was,  that  the  question  arose  in  re  mercatoria^ 
and  that  it  would  be  against  the  fiiith  and  credit  of  the  nation 
if  its  prescriptions  could  be  set  up  against  claims  of  foreign  mer- 
chants, ignorant  of  Scotdi  custom,  with  whom  Scotch  traders 
contracted.     The  Judges  were  almost  equally  divided  upon  the 
point,  and  reaolved  by  seven  to  six.     But  they  were  all  agreed 
that,  had  the  case  been  that  of  persons  "  not  actual  trafficking 
merchants,'*  the  Scotch  law  must  have  decided  it.     Some  (^ 
their  Lordabipii  also  held  (and  that  must  mean  those  of  the  ma- 
jority) that  the  Scotch  triennial  prescription  did  not  apply  to  a 
case  of  wh<4eaaie  dealing,  like  the  one  in  question.     Nothing 
can  be  less  sati»&ctory,  therefore,  than  this  decision  as  an  au- 
thority upon  the  point  determined.     But  it  is  of  importance  to 
remark,  that  it  recognises  distinctly  how  the  decision  would 
have  been,  had  the  parties  not  been  merchants,  and  that  aU 
though  the  debtor  was  an  Englishman,  as  well  as  the  locus  con>- 
tractua  English ;  bccauM  this  circumstance  is  at  irreconcileable 
variance  with  the  arguments  of  the  bench  in  Glyn  t;.  John- 
ston, that  where  the  Scotch  law  has  been  taken  as  the  rule, 
it  waa  because  no  place  of  payment  being  specified,  the  debtor's 
country  was  assumed  to  be  the  locua  solutionis,     Delvalle  v, 
York  Buildings  Company  arose^upon  the  negative  prescription 
of  forty  years,  which,  it  wus  strongly  argued,  extinguished  the 
debt,  and  wholly  precluded  its  revival  by  any  means.     The  de- 
fenders, too,  the  debtors,  were  entirely  English ;  an  English 
company  established  by  Act,  and  only  came  within  the  juris- 
diction by  having  'property  in  Scotland.     Nor  must  it  be  laid 
out  of  view,  that  the  Court  of  Session  having  decided  in  fiivour 
of  the  Icje/ort,  notwithstanding  these  reasons,  the  reversal  took 
place  in  this  House,  without  any  appi^aranee  being  made  for  the 
respondents.     The  judgment  purports  that  the  appellant  only 
appeared.     When,  a  few  years  afterwards,  1792,  the  same  ques- 
tion arose  with  other  creditors  of  the  Company,  the  Court  of 
Session  decided  for  the  lex  loci,  but  said,  that  if  the  debtor  had 
come  to  Scotland,  and  resided  there  during  the  years  of  pre- 
scription, the  Scotch  law  must  have  been  the  rule,  although 
England  was  the  locus  contractus ;  and  on  the  ground  of  the 
debtor's  domicile  being  the  criterion.     But  it  is  not  easy  to  see 
how  the  debtor's  domicile,  during  the  whole  years  of  prescrip- 
tion, ean  be  required  to  let  in  the  law  of  that  domicile,  though 
it  is  *:a»f  enough  to  understand  how  the  domicile  is  material,  so 
^  as  ID  found  jurisdiction,  and  so  let  in  the  lex  fori.     The 
main  ground,  however,  of  die  decision  in  these  cases,  is  to  be 
seen  in  what  fell  firom  the  bench  respecting  the  negative  pre- 
acriptioo.     "  The  bonds,"  say  their  Lordships,  '*  may  still  be 
sued  upon  in  England,"  and  therefore  they  were  not,  in  the 
words  of  the  Act  1469,  obligations  of  none  avail.     Rickman  v, 
MacUehhs,  5  Shaw  and  Dunlop,  is  certainly  a  strong  case, 
hut  it  seema  wh<^y  impossible  to  support  it  upon  any  principle. 
Ic  wns  ao  action  by  the  indorsee  against  the  indorser  of  a  bill 
dirawn  in  Scotland  upon  a  person  in  England,  accepted  by  him 
there,  but  payable  to  a  person  in  Scotland,  who  indorsed  it 
in  blank.     The  Court  held  it  to  be  an  English  debt,  as  being 
payable  in  England,  and  therefore  they  considered  it  to  be  clear, 
that  the  English  Statute  of  Limitations  applied  to  it.     But  the 
IXKOtion  that  the  debt  was  English,  is  evidently  contrary  to  the 
^rt.    It  it  a  mere  mistake.    One  debt,  no  doubt,  may  be  Cidled 
English,  oamdyy  the  debt  of  the  accepter,  but  the  action  was 
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against  the  indorser,  not  the  accepter,  and  upon  the  indorse- 
ment.    To  say  that  the  principal  debt,  that  of  the  accepter,  was 
English,  and  the  debt  of  the  indorser  only  a  subsidiary  obliga- 
tion, makes  not  the  least  difference  \  for  surely,  when  the  ques- 
tion arises,  whether  or  not  the  debt  is  English,  the  meaning  is, 
whether  or  not  the  debt  sued  for  is  English,  not  whether  or 
not  some  other  debt  is  English,  on  a  guarantee  of  which  the 
defender  is  sued.     We  mi^ht  as  well  call  the  contract  in  an 
English  policy,  upon  a  voyage  from  one  part  of  America  to 
another,  an  American  contract.     Suppos«r  the  rule  to  be,  that 
the  law  of  the  country  to  which  the  debt  belongs  shall  govern. 
What  debt  do  we  mean  ?     The  debt  in  question,  beyond  aU 
doubf,^.the  debt  sued  for,  and  respecting  which  the  dispute 
isriseshere;  that  debt  was  the  indorser's,  and  not  the  accep- 
ter's.    In  no  way,  then,  in  which  this  case  can  be  regarded,  is 
it  possible  to  view  it  as  otherwise  than  misdedded.     There 
are  several  other  cases,  as  Pulk  v,  Aikenhcad,  and  Rae  v. 
Wright,  which  proceed  only  on  the  lex  loci  contractus,  and 
wholly  disregard  both  the  hcus  solutionis^  and  the  debtor's  do- 
micile.    These  are  wholly  irreconcileable  both  with  the  other 
cases  now  admitted  to  be  law  by  your  Lordships*  House,  and  with 
the  principles  on  which  it  has  been  attempted  to  reconcile  those 
other  cases  with  the  leading  deciaons  now  adverted  to,  and 
with  the  later  ones  of  Glyn  v.  Johnston,  and  Gibson  v.  Stew- 
art.    Upon  the  cases  which  recognise  this  application  of  the 
lex  fori,  it  will  be  the  less  necessary  to  dwell  at  length,  that 
they  have,  to  a  certain  extent,  been  sanctioned  by  a  decision  in 
this  place,  to  an  extent  at  least  quite  sufficient  to  overthrow 
moat  of  those  former  cases  decided  below,  and  to  the  authority 
of  which  I  have  urged  no  objections  arising  out  of  their  pecu- 
liar circumstances.     But  one  or  two  of  them  must  be  noted, 
because  of  the  additional  authority  which  they  afford  against 
the  attempt  to  reconcile  them  with  the  doctrine  of  the  lex  loci 
solutionis,  by  assuming  that  the   debtor's  domicile  is  chosen  as 
the  criterion,  only  from  the  presumption  of  its  being  the  locus 
solutionis,  where  no  place  is  specified.     1  allude  to  the  at- 
tempt thus  made  in  Lord  Gillies'  very  ingenious  argument 
on  deciding  Glyn  v,  Johnston.     In  Thomson  o.  Lithgow,  in 
1708,   the   Scots  triennial  prescription   was  held  a  defence 
to  an  action  by  creditors  who  had  furnished  goods  to  the 
defender's  ancestor  in  London.     Nothing  was  here  said  of  the 
original  debtor  being  Scotch,  but  onl^  that  the  party  sued 
was   Scotch,  and  the  action  brought  in  Scotland.      Renton 
V,  Baillie,  July  1755,  is  the  case  to  whicli  Mr  Erskine  refers, 
as  having  settled  the  Uw  after  conflicting  decisions.     It  was  an 
action  upon  a  promissory-note  made  in  England,  and  payable 
in  England.     Th^  maker  was  a  Scotchman  as  well  as  the  payee. 
The  latter  was  domiciled  in  England — the  former  was  th^re  oc- 
casionally, and  returned  to  Scotland  soon  after  making  the 
note.     But  the  locus  solutionis  was  London,  and  yet  the  Eng- 
lish Statute  of  Limitations  was  not  allowed  to  be  set  up  as  a 
defence  to  the  action.     Macneil  v,  Macneil,   March  1761,  is  a 
case  to  the  same  effect ;  Randal  v.  Innes,  July  1768 ;  Ker  v.  Home, 
February  1771,  and  Barret  p.  Home,  February  1772,  are  all 
cases  of  the  same  kind,  with  Thomson  v.  Lithgow.     But  they 
are  remarkable,  as  having  been  expressly  decided  upon  the  ge- 
neral question ;  what,  in  the  report  of  Ker  v.  Home,  is  called 
the  abstract  point.    Huber,  Voet,  and  Lord  Kames,  are  cited. 
The  law  is  said  to  have  fluctuated  in  the  earlier  cases,  but  to 
have  been  gradually  settled ;  and  the  lex  fori  is  maintained  to 
be  the  guide.     An  observation  is  made  by  the  beneh,  that  when 
a  creditor  comes  to  sue  in  any  country,  he  must  be  able  to  state 
that  his  debt  is  subsisting  according  to  the  law  of  that  country ; 
and  in  two  of  these  three  cases,  the  debtor,  though  a  Scotch- 
man, and  having  property  in  Scotland,  had  never  returned  to 
Scotland  after  the  goods  were  furnished.     The  actions  were 
brought  against  his  representarive.     It  is  only  necessary  to 
mention  farther  the  case  of  Campbell    v.    Stein,    6    Dow, 
134,  which  was  an  action  by  a  solicitor  residing  in  London, 
for  his  bill  of  costs  incurred  in  an  appeal  before  your  Lordships, 
to  which  a  Scotchman  was  a  party.     The  Court  below  allowed 
the  defence  of  the  Scotch  triennial  prescription,  and  their  deci- 
sion was  affirmed  in  this  House.     Lord  Eldon,  in  moving  the 
jwlgment  of  affirmance,  which  ho  did  after  much  consideration, 
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and  with  great  reluctance,  on  account  of  the  hardship  of  the 
case,  stated,  that  it  "  had  been  ruled  where  a  merchimt  credi- 
tor residing  in  England  sued  bis  debtor  in  Scotland,  that  the 
latter  may  plead  the  triennial  prescription.**     This  is,  no  doubt, 
in  direct  contradiction  to  some  of  the  earlier  cases  to  which  I 
hare  adverted,  as  Fulk  v.  Aikenhead,  and  Rae  v,   Wright. 
But  it  is  in  accordance  with  the  current  of  later  authorities. 
With  the  doctrine  of  the  locus  solutionis,  it  cannot  be  recon- 
ciled, except  upon  the  supposition  that  the  domicile  of  the 
debtor  is  to  be  taken  as  the  place  of  payment.     But  why  is  it 
to  be  so  taken  ?     How  is  it  the  place  of  payment  ?     Only  be- 
cause it  is  the  place  where  the  creditor  must  follow  him  and 
sue  him.     His  domicile  determines  the  forum,  and  the  locus 
solutionis  is  the  place  where  he  can  be  compelled  by  law  to  pay. 
In  this  sense,  therefore,  there  is  no  difference  between  the  lex 
lod  solutionis  and  the  lex  fori.     Where,  however,  the  debt  is 
made  expressly  payable  in  the  locus  contractus,  we  have  seen 
that  the  lex  fori  prevails.     Nor  does  it  make  any  difference 
that,  in  those  cases,  the  lex  fori  is  also  the  lex  domicilii ;  for 
the  opposite  argument  assumes  the  domicile  to  be  taken  as  the 
criterion,  because  payment  is  supposed  to  be  intended  there ; 
but  here  this  supposition  is  excluded  by  the  place  of  payment 
being  specified :  so  that  those  cases  furnish  a  test  for  trying 
the  validity  of  that  argument — the  only  one  on  which  the  case 
of  Glyn  V.  Johnston  can  rest,  consistently  with  Campbell  and 
Stein.     I  am  here  supposing  that  there  were  no  further  objec- 
tion to  Glyn  V.  Johnston,  than  the  admitting  of  the  lex  loci  solu- 
tiofds  generally.     It  is  open  to  the  other  objection  of  extending 
that  doctrine  to  the  rules  of  evidence,  and  importing  these  rules 
from  the  foreign  country,  contrary  to  all  sound  principle.     The 
result  of  an  examination  of  the  cases,  then,  is  by  no  means  ad- 
verse to  the  principle  on  which  questions  of  this  kind  ought  to 
be  decided.     The  principle  stated  in  express  terms  by  Sir  J. 
Stewart  in  his  Answers  to  Dirleton*s  Doubts,  and  sanctioned 
by  Mr  Erskine  and  Lord  Kames— the  principle  upon  which 
the  foreign  jurists  proceed,  and  which  has  been  held  clearly  to 
be  the  law  in  this  country,  is,  that  the  lex  fori  must  govern.    Con- 
siderable discrepancy  exists  among  the  earlier  Scotch  decisions, 
but  the  exclusion  of  the  lex  loci  contractus  is,  upon  the  whole, 
the  prevailing  rule,  and  this  has  been  finally  and  authoritatively 
established  by  the  judgment  of  this  House.     The  law  of  the 
domicile  b  only  adopted  when  the  cases  are  rightly  considered 
with  a  view  to  the  jurisdiction — that  is  to  the  forum.     The  Itx 
loci  solutionis,  apart  from  the  domicile  and  forum,  while  it  is 
excluded  by  clear  and  weighty  decisions,  will  only  be  found 
supported  by  one  or  two  cases  of  recent  date,  which  are  ex- 
ceptionable authorities  on  other  grounds,  proving  a  great  deal 
too  much,  as  Glyn  v,  Johnston,  or  proceeding  upon  a  mani- 
festly incorrect  view  of  the  matter  in  dispute,  as  Ricktnan  v. 
Maclachlan.     If  a  contract  be  made  in  one  country,  to  be  exe- 
cuted in  another,  and  is  sued  upon  in  a  third,  where  the  defen- 
dant has  no  domicile  at  the  time  of  the  action,  and  had  none  at 
the  date  of  the  contract,  it  is  not  contended  that  any  authority 
exists  in  any  case  for  admitting  the  law  of  the  second  country. 
Taking  the  exclusion  of  the  lex  loci  contractus  as  settled  law, 
where  the  locus  contractus  and  locus  solutionis  are  the  same,  no 
reason  can  be  given  for  admitting  the  law  of  that  place,  which 
is  not  at  variance  with  the  cases  where  the  locus  solutionis  was 
disregarded.     It  may  be  admitted,  on  the  other  hand,  that  no 
precise  decision  is  to  be  found  where  the  contract,  the  execu- 
tion, the  domicile  of  the  debtor,  and  his  forum  originis,  are 
all  foreign,  and  action  is  brought  in  Scotland.     But  some  of 
the  cases  approach  very  near  to  this,  and  are  not  on  any  intelli- 
gible principle  to  be  distinguished  from  it,  either  by  residence, 
origin,  or  property,  or  crecUts,  which  are  quasi  property ;  there 
must  be  jurisdiction :  and  the  rule  which  admits  the  lex  fori, 
to  the  exclusion  of  all  other  laws,  fully  recognises  this.    Where 
it  became  necessary  to  overrule  some  decisions,  and  to  shake 
some  doctrines  which  have  been  perhaps  incautiously  assumed, 
or  hastily  ventilated  in  dicta,  rather  than  formally  laid  down 
as  the  grounds  of  adjudication,  yet  have  proceeded  from  quarters 
most  justly  commanding  the  highest  respect,  it  was  impossible 
to  recommend  such  a  course  to  your  Lordships,  without  an 
anxious  examination  of  all  the  authorities,  and  this  must  be  my 


excuse  for  having  gone  so  minutely  into  the  question.     It  is 
to  be  understood  that,  in  reversing  the  most  material  part  of 
the  interlocutor  appealed  from,  your  Lordships  are  not  intro- 
ducing into  Scotland  the  law  of  England,  or  the  general  law  of 
the  commercial  world,  but  only  sanctioning  a  return  to  the 
principles  which,  after  some  fluctuations  of  judicial  authority, 
are  found,  upon  a  view  of  the  whole  subject,  to  be  the  real  doc- 
trines of  the  Scottish  law  itself.     Nevertheless,  there  cannot 
be  a  doubt  that,  if  the  balance  of  authorities  in  that  law  were 
found  to  hang  even,  or  nearly  even,  the  cast  ought  to  be  given 
in  fiivour  of  a  rule  recommended  by  its  great  convenience — its 
exact  conformity  with  general  principles,  and  its  adoption  in 
most  other  countries.     If,  then,  the  sexennial  prescription  is 
an  answer  to  this  action  brought  in  Scotland,  do  the  proceed- 
ings which  took  place  before  the  French  Court  interrupt  that 
prescription  ?     The  interlocutor  holds,  and  most  correctly  holds, 
that  if  the  French  prescription  be  the  rule,  the  French  proceed- 
ing, being  admitted  to  be  an  interruprion  in  France,  must  be 
also  an  interruption  in  Scotland.     But  it  denies  the  force  of 
that  proceeding  to  interrupt  the  Scotch  prescription,   if  the 
Scotdi  law  be  the  rule ;  and  I  think  of  this  there  can  be  really 
no  doubt.     Admitting,  or  rather  not  denying  (for  the  position 
does  not  arise  upon  Uie  facts),  that  a  regular  judgment  in  ^bro 
eonieniioso  between  the  parties  to  a  suit  in  France  might  inter- 
rupt the  Scotch  prescriptions  in  fitvour  of  one  of  these  parties, 
there  was  here  nothing  of  the  kind.     The  accepter  was  in 
France,  not  voluntarily,  but  by  compulsion,  and  as  a  prisoner. 
He  was,  moreover,  an  alien  enemy  there,  and  could  not  appear 
in  Court  to  defend  himself,  or  to  sue.     Then  he  was  out  of 
France,  not  onW  before  the  proceeding  was  instituted,  but  be- 
fore the  day  of  payment  had  arrived — he  never  received  any 
notice  of  the  action,  and  had  no  property  within  the  country, 
either  real  or  persoiud,  by  whidi  he  could  be  rendered  amen- 
able to  the  jurisdiction.     It  cannot  be  contended,  that  a  pro- 
ceeding of  this  description  is  sufficient  to  interrupt.     But  the 
question  is  said  to  arise,  whether,  the  bill  being  supposed  ex- 
tinguished by  the  prescription,  the  French  judgment  may  not 
be  sued  upon  as  a  substantive  ground  of  debt  ?     The  question 
is  not  raised  here  at  all,  whether  or  not  the  Frendi  decree,  if 
admitted  to  be  the  ground  of  action,  is  conclusive ;  for  the  in- 
terlocutor repones  the  defendant  against  it,  and  allows  him  to 
be  heard  upon  the  merits.     The  weight  of  authority  in  this 
country  would  certainly  be  in  fiivour  of  the  foreign  judgment 
being  conclusive,  provided  it  had  been  obtained  without  fraud 
and  collusion,  and  provided  the  proceedings  were  not  impeach- 
able on  the  ground  of  some  manifest  violation  of  the  rules  of 
justice,  such  as  condemning  a  party  unheard,  and  who  had  no 
opportunity  of  being  heard, — a  violation,  indeed,  tantamount  to 
proof  that  there  was  no  jurisdiction.      On   this  point   there 
have  been,  it  is  true,  conflicting  authorities ;  and  the  decision 
of  this  House  in  Fraser  v,  Sinclair,  which  was  in  a  Scotch 
cause,  but  has  always  been  cited  in  Courts  of  this  country,  ap« 
pears  to  have  regarded  foreign  judgments  as  only  ^rima  facie 
evidence  of  the  debt.     But  if  the  question  were  again  to  arise, 
it  is  most  probable  that  your  Lordships  would  adopt  the  prin- 
ciple which  has  governed  the  later  opinions  in  the  Courts  be- 
low, and  been  recognised  on  both  sides  of  Westminster  HalL 
However,  here  the  respondent  does  not  appeal  from  the  find- 
ing by  which  the  appellant  is  reponed  against  the  foreign  de- 
cree, and  the  decree  is  treated  like  a  decree  in  absence  in 
Scotland.     If,  then,  he  be  so  reponed,  and  let  in  upon  the  merits, 
he  may  defend  himself  upon  the  sexennial  prescription,  and 
the  debt  can  only  be  proved  by  writ  or  oath.     It  is,  however, 
fitting  to  add  something  respecting  the  force  of  this  foreign 
judgment,  in  case  it  should  be  deemed  that  it  is  available  as  a 
ground  of  debt,  supposing  the  prescription  only  to  have  the  ef- 
fect of  destroying  the  acceptance.     If  that  judgment  is  neither 
an  interruption  of  the  prescription,  nor  such  a  proceeding  as  in 
any  way  to  continue  the  original  debt,  nor  in  itself  conclusive 
evidence  of  a  debt,  independent  of  the  acceptance,  I  do  not  see 
how  it  can  operate  at  all.     Nevertheless,  it  may  be  well  to  ob- 
serve, that  none  of  the  authorities  would  entitle  us  to  receive 
this  judgment  as  binding,  even  supposing  foreign  judgments  to 
have,  when  admitted  in  evidence,  the  same  force  with  judg> 


1 837.] 


IN  THE  COURT  OF  SESSION,  &c. 


19 


ments  of  our  own  Courts.     BuchaDan  v.  Bicker,  9  East,  clearly 
shows  that  the  Court  before  which  such  a  judgment  is  given 
in  evidence,  niay  examine  the  mode  of  proceeding,  and  reject 
the  judgment  altogether,  if  it  appears  to  have  been  obtained 
against  one  who  could  not  be  heard.     The  principle  of  the  de- 
cision cannot  possibly  be  confined  to  the  case  of  the  party  never 
having  been  within  the  jurisdiction.     If  he  was  a  foreigner, 
aiidonly  within  the  jurisdiction  by  force,  and  out  of  it  before  ac- 
tion is  brought,  even  before  the  breach  of  contract  sued  on,  and 
prevented  by  subsisting  hostilities  even  from  appearing  in  the 
Court  where  he  was  sued,  the  circumstances  become  fully  as 
strong  as  they  were  in  Buchanan  o.  Richer,  against  allowing 
any  weight  to  the  judgment  pronounced  in  such  a  proceeding. 
Forrest  v.  Douglas,  4  Bingham,  certainly  cannot  be  reCed  on  as 
sanctioning  an  opposite  conclusion ;  for  liiere  the  Court  of  Com- 
mon Pleas  gave  much  more  effect  to  a  Scotch  decree  in  absence, 
than  it  could  have  had  in  the  Scotch  Courts,  holding  it  to  be 
hinding,  whereas  it  may  at  any  time  within  forty  years  be  set 
aside  as  of  course.     Besides,  in  that  case,  the  Court  guarded 
itself  carefully  against  any  general  inference  being  drawn  from 
the  decision.     '*  We  confine  our  judgment,"  say  their  Lord- 
ships, **  to  cases  where  the  party  owed  allegiance  to  the  law  of 
the  country,  from  being  bom  within  it,  and  having  within  it 
property  under  the  protection  of  that  law."    Bequet  v,  Bla- 
carthy,  2  Bamewall  and  Alderson,  has  been  supposed  to  go  to 
the  very  verge  of  the  law,  in  admitting  the  force  of  foreign 
proceedings,  how  different  soever  their  principles  may  be  from 
our  own.     But  the  defendant  held  an  office  in  the  colony  at 
the  time  of  the  action  being  brought,  and  down  to  the  date  of 
the  sentence.     He  also  appears  to  have  been  within  the  juris- 
diction when  the  cause  of  action  accrued.     There  can  be  no 
reason  whatever  for  holding  that  the  authority  of  foreign  judg- 
ments shall  be  the  same,  whether  given  in  the  absence  of  par- 
ties, or  in  firo  contentioso  ;  whether  given  against  parties  who 
were  allowed  to  defend  themselves— parties  who  were  either 
heard,  or  had  an  opportunity  of  being  heard,  or  against  parties 
who  knew  nothing  of  the  proceedings,  and  could  not  have  ap- 
peared if  they  had.     No  harm  at  all  can  arise  from  so  just  and 
rational  a  qualification  of  the  ride,  and  the  fullest  effect  will 
still  be  given  to  the  judgment  of  the  foreign  tribunal,  which 
any  principles  of  justice  and  reason  can  require,  or  indeed  jus- 
tify.    Upon  the  whole  matter,  I  am  humbly  of  opinion,  that 
your  Lordships  ought,  in  this  case,  to  reverse  the  interlocutors 
of  the  10th  June  1835  and  20th  January  1836,  appealed  against ; 
declare  that  the  defence  of  sexennial  prescription,  according 
to  the  law  of  Scotland,  ought  to  be  sustained  ;  that  this  pre- 
scription has  suffered  no  interruption  by  reason  of  the  proceed- 
ings in  the  French  Court ;  that  these  proceedings  do  not  con- 
stitute a  new  ground  of  debt,  nor  evidence  of  a  debt,  indepen- 
dent of  the  bill  libelled  on ;  and  that  the  debt  can  only  be  prov- 
ed by  the  writ  or  oath  of  party,  reserving  all  defences  to  the 
appellant.     With  these  declarations,  the  case  must  be  remitted. 

Interlocutors  reversed^  and  cause  remitted. 

First  Division — Lord  Corehouse,  Ordinary [W.H.D.J 


3(Hh  Mixy  1837. 
House  op  Lords. — (W.H.D.) 

No.  5. — The  Edinbubgh  Water  Company  and  J. 
Balfour,  W.S.,  their  Clerks  Appellanis,  v.  John 
Waugh,  Treasurer  to  the  Edinburgh  Charity  Worh- 
hause,  Respondent. 

Servitude^Presumption — Statutes,  59  Geo.  III.  c.  116,  and  7 
Geo.  IV.  c.  106— Clause — Prescription — Circumstances  in 
which  held  (reversing  the  judgment  of  the  Court  of  Session), 
that  the  Edinburgh  Water  Company  were  entitled  to  levy  rates 
under  59  Geo,  III,  c.  116,  and  7  Geo.  IV.  c.  108,  from  the 
JEdinburgh  Charity  Workhouse^  for  supplying  that  establish- 
ment with  water. 

The  Edinburgh  Charity  Workhouse,  or  Poors'-house, 
was  erected  in  1740;  when  a  contract  of  agreement  was 


entered  into  betwixt  the  Provost,  Magistrates  and 
Council,  and  the  Ministers  and  Kirk-sessions  of  the 
city,  relative  to  its  management.  By  minute  of  15th 
April  1741,  the  Town  Council 

"  remitted  to  the  present  and  old  Magistrates,  and  Deacon  Con- 
vener, to  consider  in  what  manner  the  Charity  Workhouse  can 
he  most  conveniently  accommodated  with  a  pipe  of  water,  with 
power  to  them  to  cause  provide  such  a  pipe  as  to  them  shall 
seem  convenient." 

In  consequence  of  this  resolution,  pipes  were  laid,  by 
which  the  Charity  Workhouse  was  gratuitously  supplied 
with  water  up  to  the  formation  of  the  Water  Company, 
which  was  incorporated  in  1819  by  Statute  59  Geo. 
III.  c.  116;  the  34th  section  of  which  enacted, 

"  That  from  and  after  the  passing  of  this  Act,  all  and  sundry 
the  springs,  aqueducts,  reservoirs  and  pipes,  with  the  ground 
acquired  and  huildings  thereon,  and  waste  water  from  the  Edin- 
burgh and  Glasgow  Union  Canal,  and  the  whole  appurtenances 
and  implements  of  every  description,  belonging  and  relating  tcf 
the  supply  and  distribution  of  water'  to  the  said  city  of  Edin- 
burgh, and  places  adjacent,  heretofore  vested  in  the  Lord  Pro- 
vost, Magistrates  and  Council  of  the  said  city,  by  virtue  of  the 
said  recited  Acts,  shall  be,  and  the  same  are  hereby  vested  in 
the  said  Company ;  and  the  said  Company  shall,  in  virtue  of  the 
powers  and  authorities  hereby  committed  to  them,  and  out  of 
the  rates  and  duties  by  this  Act  granted,  supply  water  to  the 
present  public  wells  of  the  city  of  Edinburgh,  and  perform  all 
lawful  contracts  entered  into  by  the  said  Lord  Provost,  Magis- 
trates and  Council,  under  the  before  recited  Acts,  or  either  of 
them,  and  free  and  relieve  them  of  all  obligations  incumbent  on 
them,  for  or  in  respect  of  supplying  water  either  to  the  inhabit 
tants  or  to  any  of  the  public  institutions  in  the  said  city." 

By  a  subsequent  section  (sect.  35,)  it  was  further 
provided,  that  in  consideration  of  the  said  transference, 
the  city  of  Edinburgh  should  hold  1200  shares  of  the 
stock  of  the  Company,  under  certain  specific  condi- 
tions. It  was  farther  enacted,  that  the  Company  should 
have  power  to  fix  the  rates  to  be  paid  by  persons  using 
the  water,  "  provided  always  that  such  rates  and  duties 
shall  not  exceed  £5  per  centum  on  the  real  rent  of  the 
said  houses,  as  they  may  be  assessed  for  the  police- 
tax." 

A  new  Act  was  passed  (7th  Geo.  IV.  c.  108),  de- 
claring that  the  rates  payable  to  the  Water  Company, 
at  and  after  Whitsunday  1829, 

"  shall  not  exceed  lOd.  per  pound  on  the  real  rent  of  the  said 
houses,  at  which  they  may  be  assessed  for  the  police-tax  of  the 
city  of  Edinburgh,  or  if  without  the  bounds  of  police,  upon 
four-fifths  of  the  actual  rent  or  annual  value  of  the  said  pre-' 
mises ;" 

and  provisions  were  made  similar  to  those  in  the  for- 
mer Act,  that  hotel  keepers,  and  others  having  public 
establishments  requiring  an  extraordinary  supply  of 
water,  should  pay  such  rates  as  should  be  agreed  on 
between  them  and  the  Company,  or,  in  case  of  dif- 
ference of  opinion,  by  the  SherifiT  of  Edinburgh.  The 
Water  Company  continued,  from  1819  to  1832,  to  sup- 
ply the  Charity  Workhouse  with  water  gratuitously,  as 
the  town  had  previously  done.  But,  on  30th  January 
1 832,  it  was  intimated  to  the  treasurer  of  the  Charity 
Workhouse,  that  the  establishment  would  in  future  be 
charged  with  £60  per  annum  for  water,  commencing  as 
at  the  previous  Martinmas.  Various  subsequent  inti- 
mations were  given,  and  the  supply  threatened  to  be 
cut  off,  when  the  Charity  Workhouse  presented  the 
present  bill  of  suspension  and  interdict,  which  was 
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passed,  and  the  Company  raised  the  present  action  of 
declarator, — ^which  processes  were  cosjoined ;  and  ul- 
timately the  Lord  Ordinary  (Fullerton)  pronounced 
the  following  interlocutor  and  note,  which  will  suffi- 
ciently explain  the  remaining  facts  of  the  case : 

•*  20M  December  1834 The  Lord  Ordinary  having  con- 
sidered the  cases  for  the  parties,  and  whole  process,  Finds  that 
the  managers  of  the  Charity  Workhouse  have  not  established, 
on  the  part  of  that  institution,  any  exemption  from  the  rates 
and  duties  authorised  to  be  levied  by  the  Acts  of  69  Geo.  III. 
and  7  Geo.  IV.,  incorporatii^  and  declaring  the  rights  of  the 
Edinburgh  Water  Company ;  and  therefore,  in  the  suspension, 
repels  the  reasons  of  suspension,  finds  the  letters  orderly  pro- 
ceeded, and  decerns :  And  in  the  declarator,  decerns  in  terms 
of  the  leading  conclusions  of  the  libel,  but  finds  no  expenses 
due. 

**  Note, — The  Statutes  authorising  the  Water  Company  to 
levy  rates,  contain  no  express  exemption  of  the  Edinburgh 
Charity  Workhouse.     The  35th  clause  vests  in  the  Company 
the  whole  springs,  aqueducts,  kc.  '  heretofore  vested  in  the 
Lord  Provost,   Magistrates  and   Council  of  the  city  ;'    and 
enacts,  that  the  said  Company  shall,  *  in  virtue  of  the  powers 
and  authorities  hereby  committed  to  them,  and  out  of  the  rates 
and  duties  by  this  Act  granted,  supply  water  to  the  present 
public  wells  of  the  city  of  Edinburgh,  and  perform  all  lawful 
contracts  entered  into  by  the  said  Lord  Provost,  Magistrates 
and  Council,  under  the  before  recited  Acts  or  either  of  them, 
and  free  and  relieve  them  of  all  obligations  incumbent  on  them 
for  or  in  respect  of  supplying  water  either  to  the  inhabitants, 
or  to  any  of  the  public  institutions  of  the  said  city.'    But  this 
is  enacted  under  the  following  condition,  contained  in  the  same 
clause  :    '  Provided  always  that  from  and  after  the  term  of 
Whitsunday  1821,  such  rates  and  duties,  as  shall  be  fixed  in 
manner  herein  after  mentioned,  shall  be  payable  by  all  and 
every  person  or  persons  to  whose  houses  or  premises  water 
shall  be  conveyed  by  a  private  pipe,  or  private  well  or  wells, 
hereby  authorised  to  be  made,  and  that,  in  the  meantime,  the 
rates  and  duties  at  present  payable  to  the  said  Lord  Provost, 
Magistrates  and  Council,  by  virtue  of  the  said  recited  Acts, 
shall  be  paid  to  the  said  Company.'     It  rather  appears  to  the 
Lord  Ordinary  that,  according  to  the  sound  construction  of 
this  clause,  the  Water  Company,  though  bound  to  perform  all 
lawful  contracts  entered  into  by  the  Magistrates,  &c.,  that  is,  to 
continue  such  supplies  of  water  as  the  Magistrates  may  have 
obliged  themselves  to  afford,  are  so  bound  only  under  the  con- 
dition, that  the  rates  and  duties  leviable  under  the  Statute 
shall  be  paid  by  the  person  or  persons  to  whose  premises  water 
sfiall  be  conveyed  by  a  private  pipe  or  pipes,  so  that  although  a 
party  may  be  entitled  to  demand  a  continuance  of  the  supply, 
and  the  mode  of  supply  fixed  by  any  contract  with  the  Magis- 
trates, he  is  not  entitled  to  make  that  demand,  except  on  pay- 
ment of  the  rates  and  duties  authorised  by  the  Statute.     And 
this  is  confirmed  by  the  86th  section  of  the  Statute,  providing, 
'  That  all  persoos  who,  at  the  time  of  passing  this  Act,  sh^ 
have  water  conveyed  to  their  houses  or  other  premises  by  pipes 
already  laid,  shall  and  may  continue  to  possess  and  enjoy  the 
same  privilege,  upon  making  payment  of  the  present  rates  and 
duties  until  Whitsunday  1821,  and  of  such  rates  and  duties  as 
may  after  that  term  be  fixed  in  the  manner  after  specified.' 
But,  secondly^  and  even  adopting  the  argument  offered  on  the 
part  of  the  Charity  Workhouse,  that  the  35th  clause  is  to  be 
held  as  binding  the  Water  Company  to  continue  the  supply  of 
water,  at  the  rates  and  on  the  terms  at  which  the  Magistrates 
in  any  particular  case  muy  have  obliged  themselves  to  grant  it, 
it  would  be  incumbent  on  the  Charity  Workhouse  to  establish 
unequivocally  the  existence  of  such  an  obligation  against  the 
Magistrates  at  the  date  of  the  incorporation  of  the  Company. 
Now,  the  Lord  Ordinary  thinks  that  they  have  fiuled  in  esta- 
blishing that  point.     They  hold  no  express  grant  from  the 
Magistrates.     Their  whole  case  rests  upon  the  minute  or  entry 
iu  the  Town  Council  records  of  the  15th  April  1741,  by  which 
the  Council  '  reipitted  to  the  present  and  old  Magirtratcs  and 
Deacon  Convener,  to  consider  in  what  -raanMr  the  Charity 


Workhouse  can  be  most  conveniently  accommodated  with  a 
pipe  of  water,  with  power  to  them  to  cause  provide  such  a  pipe 
as  to  them  sImII  seem  convenient.'  It  appeared  to  the  Lord 
Ordinary,  that  some  light  might  probably  be  thrown  upon  the 
true  import  of  this  entry  by  the  other  proceedings  of  the  Magis- 
trates in  regard  to  the  supply  of  water  about  and  subsequentiy 
to  its  date.  The  explanations  afforded  in  the  cases,  so  ht 
from  strengthening,  are,  in  the  opinion  of  the  Lord  Ordinary, 
conclusive  against  the  construction  of  the  minute  maintained  by 
the  Charity  Workhouse.  It  appears  that  neither  at  the  date  of 
that  minute,  nor  indeed  at  any  time  prior  to  the  establishment 
of  the  Water  Company,  were  there  any  rates  or  water-duties 
fixed  by  Statute  or  by  invariable  practice.  It  also  follows, 
from  various  other  entries  of  the  same  kind,  that  the  object  of 
the  Town  Council  in  such  cases  was,  not  to  fix  any  thing  as 
to  the  terms  on  which  they  were  permanently  to  supply  water, 
but  merely  to  confer  on  the  public  institutions,  and,  in  some 
cases,  on  private  individuals  whom  they  fiivoured,  the  privi- 
lege of  the  conveyance  of  water  to  their  premises  by  a  private 
pipe,  instead  of  having  recourse  to  the  public  wells,  which,  at 
that  time,  and  long  afterwards,  formed  the  general  source  of 
supply  to  the  inbabitanta.  Accordingly,  it  appears  from  an 
entry  in  the  Council  records,  that  on  the  16th  January  1745, 
a  committee  was  appointed  by  the  Council  to  inquire  *  how 
Biany  branches  or  small  water  pipes  are  given  off,  and  to 
whom ;'  and  also  to  connder  how  much  the  parties  who  have 
already  got,  or  may  hereafter  g«t  that  privilege,  should  pay 
annually  for  the  same.  A  report  was  accordingly  made  on 
20th  March  1745,  containing  a  list  of  die  various- public  insti- 
tutions, including  the  Edinburgh  Charity  Workhouse,  which 
had  obtained  the  privilege.  The  committee  report,  '  that  the 
bye- pipes  already  granted  to  the  hospitals,  and  other  public 
places  above  named,  should  be  continued  with  them  during  the 
Council's  pleasure,  without  payment  of  any  consideration  there- 
for,' but  that  the  private  individuals  should  pay  a  certain  small 
sum  yearly.  And  this  report  is  confirmed  by  the  Council.  In 
these  circumstances,  the  Lord  Ordinary  cannot  view  the  minute 
or  entry  founded  upon  by  the  pursuers  as  importing  a  per- 
manent grant  of  a' gratuitous  supply  of  water;  but,  on  the  con- 
trary, he  considers  it  as  a  mere  resolution  of  the  Council,  ex- 
plained by  their  subsequent  resolution  of  1745,  and  not  af- 
fording any  titie  upon  which  a  plea  of  prescription,  arising 
firom  the  continuance  of  that  gratuitous  supply,  can  be  validly 
founded." 

On  advising  a  reclaimiDg  note  for  the  Charity  Work- 
house, the  Court  pronounced  the  following  judgment : 

'*  Alter  the  interlocutor  of  the  Lord  Ordinary,  reclaimed 
against ;  and  in  the  process  of  suspension  and  interdict.  Suspend 
the  letters  simpHciter,  and  declare  the  interdict  perpetual ;  and 
in  the  process  of  declarator.  Sustain  the  defences,  and  asscnlzie 
the  defenders,  and  decern :  Find  the  suspenders  and  defenders 
entitled  to  expenses  in  both  actions,"  &c. 

The  Water  Company  appealed. 

Lord  Brougham My  Lords,  before  the  year    1819,    the 

supply  of  water  to  the  city  of  Edinburgh  vtvls  in  the  manage  • 
ment  of  the  corporation,  the  Magistrates  and  Town  Council, 
who,  under  the  authority,  it  is  said,  of  the  Scottish  Parliament 
(but  no  distinct  account  is  given  of  this),  laid  pipes  for  supply- 
ing a  reservoir  in  the  old  town,  from  springs  at  some  distance 
in  the  country,  and  distributed  the  water  from  the  reservoir 
first  to  public  wells,  at  which  the  inhabitants  obtained  it  for 
themselves,  afterwards  by  pipes  to  the  houses.  The  pipes  ap- 
pear to  have  been  for  many  years  liid  at  the  cost  and  charge  of 
the  individual  inhabitants,  and  the  terms  of  the  supply  a  mat- 
ter of  contract  in  every  case.  But,  in  1755  and  17B5,  Acts 
were  obtained,  vesting  new  springs  in  the  Magistrates,  who 
undertook  to  supply  the  town  generally,  on  payment  of  certain 
rates  by  the  inhabitants.  By  those  Acts,  the  Magistrates  w^ere 
empowered  to  form  aqueducts  and  lay  pipes,  as  weU  as  to  build 
reservoirs.  In  1819,  a  company  was  formed  (the  present  ap- 
pellants)^ to  whom  were  transferred  from  the  Ma^strates  all 
the  springs,  aqueducts,  reservoirs,  and  pipes,  with  the  ground 
and  buildingi,  appurtenances,  and  implements  belonging  and  re- 
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kting  to  the  supplying  snd  diBtribation  of  water ;  but  with  tliiB 
coiidition  or  obngitfioii,  that  tbe  Company  should,  "  in  virtue 
of  the  powers  and  authorities  thereby  committed  to  them,  and 
out  of  the  rates  and  duties  granted,  supply  water  to  the  present 
public  wells,  and  perform  all  lawfal  contracts  entered  into  by 
the  Magistrates  under  the  recited  Acts,  or  either  of  them,  and 
free  and  relieve  the  Magistrates  of  all  obligations  incumbent  on 
them,  for  or  in  respect  of  suppljriing  water  either  to  the  inhabi-* 
tants  or  to  any  of  the  public  institutions  in  the  dty."  During 
the  earlier  part  of  the  last  century,  beside  one  or  two  applica- 
tions from  individuals,  there  were  some  from  charitable  institu- 
tions, and  other  public  bodies,  to  whom  leave  was  given  to  lay 
pipes  at  their  own  expense.  In  April  1741,  there  appears  in 
the  minutes  of  the  Town  Council  an  entry  in  these  words : 
"  Remitted  to  the  present  and  old  Magistrates  and  Deacon 
Convener,  to  consider  in  what  manner  the  Charity  Workhouse 
can  be  most  conveniently  accommodated  with  a  pipe  of  water, 
with  power  to  them,"  that  is,  to  the  committee,  "  to  cause  pro* 
vide  such  a  pipe  as  to  them  shall  seem  convenient."  In  Janu« 
ary  1745,  a  fiirther  reference  is  made  to  a  committee  Tap- 
parently  the  same  committee),  "  to  inquire  how  many  pipes 
had  been  already  given  off,  and  on  what  terms  those  who  had 
got,  or  should  hereafter  get  pipes,  should  enjoy  that  privilege." 
The  committee  reported  in  Bfarcfa  of  the  same  year,  that  six- 
teen hospitals  and  other  institutions,  of  which  the  Workhouse 
is  one,  had  obtained  the  grant  of  bye-pipes ;  that  they  ought  to 
be  allowed  to  retain  the  privilege  "  during  the  pleasure  of  the 
Council,  without  payment  of  any  consideration ;"  and  that  all 
the  pipes  laid  should  be  at  the  charge  of  the  parties.  The 
Council  approved  of  the  report,  and  made  a  bye  law  for  the 
future  regidation  of  such  grants ;  and  as  to  those  already  granted, 
they  directed  the  city  derks  to  take  steps  for  enforcing  the 
conditions  and  provisions  of  the  report.  It  does  not  appear 
exactly  at  what  time  the  Workhouse  pipe  was  laid,  but  there 
seems  no  reason  to  doubt  that  it  was  between  thefirst  entry,  1741 , 
and  the  subsequent  report  and  minute,  1745,  and  probably  in 
1743,  er  early  in  1744 ;  and  it  is  certain  that  tbe  Workhouse 
never  was  called  upon  to  pay  for  the  supply  of  water  during 
the  time  that  the  Magistrates  continued  in  possession  of  the 
water  works,  nor  for  thirteen  years  after  the  transfer  to  the 
Company.  In  1832,  the  Company  gave  notice  to  the  Work- 
house that  £30  a-year  must  be  in  future  paid  for  the  water, 
and  that  the  supply  would  be  cut  off,  under  the  powers  of  the 
Act,  if  the  half-year  then  due  was  not  paid.  Tbe  Workhouse 
applied  for  suspension  and  interdict,  to  prohibit  the  Company 
from  cutting  the  pipes,  or  in  any  other  way  interfering  with,  or 
disturbing  the  supi^  of  water.  The  Lord  Ordinary  on  the 
bills  (Lord  Moncrei£0,  passed  tbe  bill,  and  continued  the  inter- 
dict, on  the  ground  that  the  long  possession,  and  what  paraed 
in  1741,  and  immediately  after,  made  it  at  least  doubtful  whe- 
ther the  Workhouse  had  not  acquired  a  right  to  the  gratuitous 
supply ;  and  a  declarator  was  then  brought  by  the  Company  to 
have  the  right  tried.  The  two  actions  were  then  conjoined, 
and  the  Lord  Ordinary  (Lord  FuUerton),  after  having  heard 
the  question  argued  on  cases,  pronounced  an  interlocutor,  find- 
ing that  the  Workhouse  had  not  established  their  right  to  ex- 
emption from  the  water-rates,  and,  therefore,  repelling  the 
reasons  of  suspension,  and  decreeing  for  the  Company  in  the 
declarator.  This  interlocutor  was  reversed  by  the  Lords  of 
the  First  Division, — their  Lordships  declaring  the  interdict  per- 
petual, and  assoilzieing  the  respondents  in  the  declarator,  with 
expenses  in  both  actions.  From  this  decree  the  present  appeal 
is  brought,  and  the  principal  question  for  the  consideration  of 
your  Lordships  is,  whether  or  not  the  Magistrates  had  become 
botmd  to  supply  the  Workhouse  gratuitously  before  1319,  ^en 
the  Act  passed  which  transferred  their  rights  to  the  Company, 
under  the  same  obligations  as  they  themselves  lay ;  I  say  the 
principal  question,  for  the  learned  Lord  Ordinary  inclined  to 
the  opinion,  that,  ac)M>rdlng  to  the  true  construction  of  tbe 
d5th  section,  confirmed  by  the  83th  section,  the  Company  only 
became  bound  to  perform  the  contracts  entered  into  by  tbe  Ma- 
gistrates, upon  payment  of  the  rates  and  duties  made  after  the 
transfer,  ^in  the  way  pointed  out  by  the  Act ;  and  if  this  were 
the  right 'view  of  the  matter,  it  would  at  once  decide  the  ques- 


tion against  the  Workhouse.  I  think,  however,  that  the  words 
of  the  section  do  not  admit  of  this  construction.  The  Com- 
pany are  not  only  to  perform  all  lawful  contracts  which  had 
been  entered  into  by  the  Magistrates,  but  "  to  free  and  relieve 
them,"  that  is,  the  Magistrates,  "  of  all  obligations  incumbent 
on  them  for  or  in  respect  of  supplying  water."  The  enact- 
ment, too,  in  secrion  35,  mentions  public  institutions,  as  well 
as  inhabitants,  in  the  provision,  and  the  86lh  section  only  men- 
tions person  or  persons ;  nor  can  there  be  any  doubt  that,  as 
the  Legislature  must  have  intended  virtually  to  substitute  the 
Company  for  the  Magistrates,  nothing  but  a  very  plain  enact- 
ment will  enable  us  to  intend  that  the  Company  in  an^  parti- 
cular, especially  as  regards  obligations  to  third  parties,  is  to  be 
placed  in  a  different  pontion  from  that  in  which  the  Magistrates 
before  stood ;  their  relation  to  the  water-works  was  at  once  to 
cease,  and  it  would  require  very  strong  plain  words  to  show 
that  the  obligations  which  they  had  incurred  towards  any  parties, 
in  respect  of  these  works,  were  not  meant  by  the  Legislature 
to  be  transferred  with  the  works.  We  therefore  come  to  what 
really  is  the  only  question  between  the  parties,  Were  the  Ma- 
gistrates bound  before  the  transfer  ?  If  they  were,  the  Com- 
pany is  also  bound  by  the  Statute.  .  The  judgment  below  is 
rested  by  the  learned  Judges  entirely  upon  the  minute  of  1741, 
which  appears,  throughout  the  reasoning  of  their  Lordships,  to 
be  regarded  as  a  grant,  or  rather  assumed  to  be  a  grant,  and 
reasoned  upon  as  such.  Almost  the  whole  argument  proceeds 
upon  this  assumption ;  for  two  of  the  learned  Judges  state  the 
question  to  be  raised  upon  the  minute  of  1745,  and  decide  that 
the  Magistrates  had  no  power  to  alter  their  former  grant,  and 
make  that  a  license  during  pleasure,  which  had  before  been 
given  as  an  absolute  gift ;  and  the  third  of  the  learned  Judges 
takes  it  as  undisputed,  that  the  minute  of  1741  was  a  grant. 
Now,  past  all  doubt,  if  it  was  a  grant,  nothing  done  by  the 
Magistrates  in  1745  could  revoke  or  alter,  or  in  any  way 
affect  it.  But  the  question  is,  whether  or  not  there  was 
such  a  grant  as  their  Lordships  assumed?  and  it  is  dear 
the  minute  bears  no  resemblance  to  a  grant.  It  is  a  mere 
reference  to  a  eommittee  to  consider  how  the  Workhouse 
can  be  most  conveniently  accommodated  with  a  pipe,  and  a 
power  to  provide  such  a  pipe  as  the  committee  may  think  con- 
venient. There  is  no  report  of  the  committee,  nor  any  order 
confirming  what  they  had  done.  The  utmost  that  can  be 
inferred  from  the  minute,  is  some  intention  to  give  a  supply, 
possibly  a  gratuitous  supply,  but  whether  for  ever  or  only  dur- 
ing pleasure^  does  not  at  all  appear,  the  minute  being  quite  as 
consistent  with  tbe  one  supposition  as  the  other.  The  minute 
only  amounts  to  evidence  of  such  an  intention  at  the  most. 
But  the  mxnute  itself  being  plainly  no  grant,  suppose  it 
were  held  evidence  of  a  prior  grant  having  been  made,  or 
that  the  fact  of  laving  the  pipe  after  the  date  of  the  mi- 
nute were  held  sufficient  evidence  of  the  intention  announced 
in  the  minute  having  been  carried  into  effect,  still  there  would 
be  no  evidence,  either  from  the  minute  or  the  fact,  that  the  sup- 
posed grant  was  absolute,  and  not  during  pleasure — the  proba- 
bility indeed  being  very  much  against  an  absolute  grant  of  a 
right  which  could  only  be  exercised  at  the  continued  cost  and 
c£«rg«  of  the  granter.  Now,  tbe  argument  for  the  Company, 
whidi  does  not  appear  to  have  been  accurately  considered,  as 
regards  the  minute  1745,  is,  not  that  this  minute  could  control 
or  vary  the  former  minute  1741,  nor  even  that  the  minute 
1741,  leaving  the  intention  of  the  granter  doubtful,  the  minute 
1745  shows  what  that  intention  was ;  but  their  argument  is, 
or  ought  to  be  at  least,  that  the  minute  1741,  and  the  fact  of 
the  enjoyment  following  upon  it,  affording  proof  of  some  grant 
to  which  the  enjoyment  may  be  referred,  and  there  being  no- 
thing to  show  the  terms  of  tbe  grant,  either  in  the  first  minute 
or  in  the  enjoyment,  those  terms  are  explained  in  the  second 
minute,  with  which  the  enjoyment  before,  but  certainly  tbe  enjoy- 
ment subsequently,  is  perfectly  reconcileable ;  and  thus,  that  the 
whole  evidence  taken  together,  is  of  a  grant  not  absolute,  but 
during  pleasure.  It  has  been  contended,  that  the  alleged  grant 
never  having  been  delivered,  would  render  it  inoperative — this 
not  being  a  case  of  eontracL  Bat  although  the  merely  finding 
of  this  entry  in  the  private  repositories  of  tbe  granters,  a  minute 
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of  their  own  proceedings  among  themselves,  is  unquestionably 
a  material  circumstance  to  negative  the  supposition  of  its  being 
a  grant,  the  acting  under  it  would  be  quite  sufficient,  either  by 
way  of  homologation,  or  as  rei  inierDentus,  to  be  an  equipollent 
as  it  were  to  delivery.     The  true  ground  upon  which  the  judg- 
ment must  rest,  therefore,  is,  that  there  is  no  absolute  grant  at 
all,  but  only  a  grant  during  the  pleasure  of  the  Magistrates, 
and,  consequently,  not  binding  on  them.     But  it  is  said  that 
this  is  a  seivitude,  and  that,  by  the  long  positive  prescription, 
a  servitude  is  established.     It  may  be  observed  that  it  has  not 
been  distinctly  so  pleaded,  and  that  this  ground  was  not  firmly 
or  uniformly  relied  on  below.     The  plea  which  states  the  right 
as  a  servitude,  ascribes  it  to  "the  grant  of  1741,  and  subsequent 
possession;"  and  none  of  the  learned  Judges  make  any  refer- 
ence to  this  point  of  servitude  at  all.     But,  further,  it  seems 
sufficient,  for  displacing  this  argument,  to  observe,  that  if  this  is 
a  servitude  at  all,  it  can  only  be  the  right  of  obtaining  water  at 
the  Company's  reservoirs.     There  can  be  no  servitude  of  a 
tenement  over  pipes  and  other  machinery ;   no  right  in  one 
tenement  to  make  the  ovvner  of  another  do  something,  or  even 
suffer  something  to  be  done  by  means  of  his,  the  servient  owner's, 
machinery.     The  owner  of  one  tenement  may  have  a  right  to 
obtain  water  from  the  well,  or  other  natural  spring,  of  another 
person.     But  admit  a  similar  right  may  exist  in  respect  of  a 
reservoir  or  other  artificial  water  source,  it  never  can  exist  in 
respect  of  the  pipes  and  conduits ;  for  it  is  a  right  to  fetch 
water  from  the  reservoir,  or  to  lay  pipes,  or  dig  trenches  for 
conveying  it  from  thence.     Thus,  if  the  reservoir  belonged  to 
the  Irlagistrates,  and  the  land  between  the  reservoir  and  the 
Workhouse  also  belonged  to  the  Magistrates,  the  Workhouse 
might  have,  as  a  servitude,  a  right  to  lay  pipes,  or  dig  a  channel 
on  the  land,  so  as  to  obtain  water  from  the  reservoir,  or  possibly 
from  the  main  pipe  belonging  to  the  Magistrates.     But  if  the 
land  is  not  the  proparty  of  the  Magistrates,  and  they  only  ob- 
tained themselves  the  right  under  the  Acts  of  Parliament  to 
lay  pipes  as  between  their  property  and  the  Workhouse,  it  is 
quite  clear  no  such  right  ever  could  be  constituted  in  favour  of 
the  respondents,  either  by  grant,  or  by  any  possession  from 
which  a  grant  could  be  implied.     If,  again,  the  land  is  the  pro- 
perty of  the  Magistrates,  then  the  servitude  cannot  be  a  right 
to  have  the  water  brought  by  the  pipes  of  the  Magistrates,  but 
to  lay  pipes  for  bringing  the  water  from  the  reservoir  over  the 
land  to  the  Workhouse.     But  that  is  not  the  right  claimed  by 
the  Workhouse ;  and  the  interdict  does  not  prohibit  the  inter- 
ruption of  that  right,  but  another  wholly  dififerent,  namely,  the 
receiving  water  by  means  of  the  pipes  of  the  Company,  formerly 
belonging  to  the  Magistrates ;  nor  does  the  Lord  Ordinary's 
interlocutor  in  the  declarator  (which  has  been  altered  by  the 
Court)  find  that  the  Company  has  a  right  to  prevent  the  Work- 
bouse  from  laying  pipes  to  the  reservoir,  but  only  that  it  has  a 
right  to  withhold  the  use  of  its  pipes  (formerly  those  of  the 
Magistrates)  from  the  Workhouse.     It  adds  to  the  force  of  the 
argument,  though  it  is  by  no  means  necessary  towards  main- 
taining it,  that  the  machinery  over  whieh  this  anomalous  kind 
of  servitude  is  attempted  to  be  established  is  wholly  different 
from  the  machinery  in  1741,  the  date  of  the  supposed  grant; 
nay,  the  springs  themselves,  in  respect  of  which  it  is  sought  to 
establish  the  servitude,  were  not  all  of  them  even  in  the  pos- 
session of  the  Magistrates,  while  some  of  them  which  they  had 
at  the  date  of  the  transfer  to  the  Ck>mpany,  had  only  been  in 
their  possession  since  1785 — that  is,  considerably  less  than  forty 
years.     Now,  if  this  is  a  correct  view  of  the  matter,  there  is  an 
end  of  the  question ;  for  it  becomes  wholly  immaterial  what 
possession  there  has  been,  or  pn  what  terms,  as  there  is  nothing 
of  the  nature  of  a  servitude,  and  no  length  of  possession  can 
constitute  it.     But  even  if  the  right  were  admitted  to  be  a  ser- 
vitude, and  it  is  claimed  on  the  ground  of  possession,  then  it 
still  remains  to  be  shown  that  the  possession  connects  the  right 
with  an  absolute  grant.     Now,  this  might  be  allowed,  if  all  we 
had  in  the  case  was  the  long  enjoyment,  without  any  payment ; 
but  as  there  exists  also  the  minute  1745,   with  which  that  en- 
joyment is  quite  consistent,  the  inference  of  an  absolute  grant 
is  excluded,  and  the  possession  connects  itself  with  a  grant 
4uring  pleasure  only.     None  of  the  cases  which  have  been  cited 


upon  servitude  have  the  least  bearing,  as  it  appears  to  me,  upon 
the  present  question,  even  if  there  were  no  qualification  in  the 
minute  of  1745  to  the  inference  drawn  from  the  possession. 
Bethune  v.  Ogilvie,  and  Wallace  v.  Morrison,  really  show  no- 
thing more,  than  that  the  right  to  a  water-course  may  be  gained 
by  the  long  prescription ;  and  Bruce  v.  Dalrymple  only  proves 
(which,  however.  Lord  Kilkerran  says,  in  Mr  Brown's  publica- 
tion, was  not  finally  decided),  that  the  owner  of  the  dominant 
tenement  having  a  right  to  erect  a  dam  on  the  servient  tene- 
ment for  the  purpose  of  drainage  generally,  he  may  increase 
the  dam  to  answer  that  purpose  when  the  necessities  of  the 
drainage  increase.     These  cases  have  not  the  least  resemblance 
to  a' servitude  claimed  over  machinery,  or  indeed  to  any  right 
in  the  dominant  tenement  to  compel  the  servient  to  do  any  act, 
or  any  right  to  take  advantage  of  acts  constantly  doing  on  the 
servient  tenement.     The  cases  referred  to  are  all  according  to 
the  strict  nature  of  servitudes — instances  of  something  done  by 
the  dominant,  suffered  by  the  servient  tenement,  or  some  benefit 
accruing  to  the  dominant  tenement  through  or  by  means  of  the 
servient,  but  in  which  the  latter  is  always  passive,  and  the  for- 
mer benefits,  without  anything  being  done  by  the  servient. 
But  enough  has  been  said  to  show  that  the  question  of  servi- 
tude by  prescription  really  does  not  arise  in  this  case,  in  conse- 
quence of  the  enjoyment  being  referred  to  and  explained  by  a 
grant  during  pleasure,  amounting  to  leave  and  license.     The 
interlocutor,  therefore,  of  the  28th  February  1835  must  be  re- 
versed, and  that  of  20th  December  1834  restored,  so  that  the 
reasons  of  suspension  are  repelled,  and  the  letters  found  orderly 
proceeded,  and  in  the  declarator,  the  decree  will  be  in  terms  of 
the  conclusions  of  the  libel.     As  to  expenses,  I  agree  with  the 
Lord  Ordinary,  that  this  is  not  a  case  for  expenses ;  and  even 
considering  the  long  possession,  it  appears  that  no  expense  of 
the  reclaiming  petition  to  the  First  Division  should  be  allowed. 
But  I  do  not  see  bow  the  Company  could  demand  the  £30  for 
the  current  half-year, «.  e.  from  Martinmas  1831  to  Whitsunday 
1832 ;  their  claim  could  only  begin  from  Whitsunday  1832,  the 
first  term  after  their  notice,  which  was  in  January  1832.     This 
will,  of  course,  be  attended  to  in  such  a  way  as  to  prevent  ^- 
ther  litigation. 

Judgment  reversed. 

First  Division Lord  Fullerton,  Ordinary George  Web- 
ster, Appellanta*  SoUcitor, — Richardson  and  Connell,  Respon- 
dent's Solicitors [W.H.D.] 


IdthJune  1837. 
House  of  Loeds (W.H.D.) 

No.  6» — Robert  Bald  and  Others,  Trustees  of  the 
late  John  MarshcUl^  and  his  Children,  and  their  Tu- 
tors and  Curators,  Appellants,  v,  James  Kerb, 
TayUn's  Trustee,  Respondent, 

Appeal — Competency — Process — Jury  Trial — Proof — Court  of 
Session — Nobile  Offidum — Statutes,  55  Geo.  III.  c  42  ;  59 
Geo.  III.  c.  35;  6  Geo.  IV.  c.  120;  1  Gul.  IV.  c.  69— 
1.  Circumstances  in  which  an  appeal  was  dismissed  as  incom- 
petent, in  conformity  with  Statute  59  Geo,  IIL  c.  35,  §  15, 
as  being  directed  against  an  order  remitting  a  cause  to  be  tried 
by  jury,  2.  Held  (affirming  the  judgment  of  the  Court  of 
Session),  that  under  the  Acts  in  relation  to  trial  by  jury  in 
civil  causes,  and  particularly  the  12M  and  13M  sections  of 
Statute  59  Geo,  III,  c,  35,  in  the  cases  enumerated  in  these 
Acts,  as  appropriated  for  trial  by  jury,  where  the  conclusion  is 
for  damages,  the  Court  has  no  power  to  take  proof  therein  by 
commission,  on  remit,  or  in  presentia,  but  that  all  such  cases 
must  necessarily  be  remitted  to  be  tried  by  jury,  3.  JVo  alter- 
ation has  been  made  in  this  respect  by  the  Statute  1  GuL  I V. 
c,  69,  uniting  the  Jury  Court  with  the  Court  of  Session. 

William  Taylor  was  lessee  of  the  coal-field  of  Bar- 
tonbolm,  situated  in  the  parish  of  Irvine  and  county 
of  Ayr,  and  lying  betwixt  the  river  Garnock  and  the 
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lands  of  Nethermains.  Adjoining  the  coal-field  of 
Bartonholm,  there  lay  the  coal-fields  of  Longford  and 
Snodgrass,  belonging  to  the  late  Earl  of  Eglinton,  and 
held  in  lease  from  the  Earl  by  the  late  Mr  Marshall, 
by  two  separate  leases.  By  these  leases,  certain  ge- 
neral provisions  were  laid  down  for  working,  so  as  to 
prevent  injury  to  the  neighbouring  fields  of  coal ;  and 
Mr  Marshall  had  power  from  the  lessor  to  connect  the 
workings  of  the  Snodgrass  field  with  the  Bartonholm 
workings.  The  river  Grarnock,  shortly  before  its  con- 
fluence with  the  river  Irvine,  and  their  junction  with 
the  sea,  flows  over  the  three  coal-fields  in  question  in 
a  serpentine  manner,  and  forms  for  some  distance  the 
boundary  between  Bartonholm  and  Longford.  In 
some  places,  the  Garnock  winds  wholly  over  Longford 
and  Snodgrass,  and  in  other  places  flows  completely 
over  Bartonholm.  It  was  a  condition  of  Mr  Marshall's 
leases,  that  the  contracts  of  lease  should  expire  on 
the  coal  being  exhausted  in  either  colliery;  and,  in 
terms  of  this  condition,  the  lease  of  Longford  was 
taken  off  the  hands  of  the  tenant  in  1830,  and  that 
of  Snodgrass  in  1831.  The  respondent  alleged,  that 
the  tenant  of  Longford  and  Snodgrass  had  carried  on 
his  workings  in  an  improper  manner,  and,  besides, 
approached  too  near  the  bed  of  the  Garnock,  in  con- 
sequence of  which,  he  stated  that  the  river  made  an 
irruption  in  June  1833,  into  one  or  other  of  these  col- 
leries,  and  thence  into  Bartonholm,  which  was  there- 
by drowned,  and  the  coal  rendered  unworkable  during 
the  remaining  years  of  Taylor^s  lease,  in  right  of  which 
the  respondent  came  by  virtue  of  Tayloi^s  sequestra- 
tion. Kerr  accordingly  brought  this  action  against 
the  appellants,  the  landlord  and  tenant,  concluding  for 
£7000  in  name  of  damage  and  reparation  for  their 
alleged  misconduct,  in  consequence  of  which  his  col- 
liery had  been  rendered  unproductive. 

A  record  was  made  up  between  the  parties,  when 
the  appellants  moved  the  Lord  Ordinary  to  grant  com- 
mission to  persons  of  skill  to  take  a  proof  and  report,  in- 
stead of  adjusting  issues,  and  trying  the  case  before  a 
jury^  in  respect  Siat  that  course  was  better  suited  for 
the  justice  of  the  case,  as  it  involved  a  scientific  ex- 
planation of  the  different  modes  of  working  minerals, 
which  were  too  technical  and  abstruse  for  a  jury.  This 
motion  was  resisted  by  the  respondent,  who  maintained 
that  the  case  must,  as  a  matter  of  course,  be  sent  to 
the  jury  roU.  The  Lord  Ordinary  (Corehouse)  report- 
ed the  point  to  the  Court,  when  a  hearing  in  presence 
was  ordered  as  to  the  question  of  power  with  regard 
to  the  mode  of  taking  the  proof  under  the  Statutes 
passed  in  regard  to  tried  by  jury. 

The  59th  Geo.  III.  ch.  35,  contains  the  following 
clauses: 

"  §  1.  That  in  all  processes  raised  in  the  Outer-House  of  the 
Court  of  Session,  by  ordinary  action  or  otherwise,  on  account 
of  injuries  to  the  person,  whether  real  or  verbal,  as  assault  or 
battery,  libel,  or  de&roation,  or  on  account  of  any  injury  to 
moveables,  or  to  lands,  where  the  title  is  not  in  question ;  or 
on  account  of  breach  of  promise  of  marriage,  seduction  or  adul- 
tery, or  any  action  founded  on  delinquency,  or  qwisi  delinquency 
of  any  kind,  where  the  conclusion  shall  be  for  damages  and  ex- 
penses only ;  the  Lord  Ordinary  of  the  Outer- House,  before 
whom  such  processes  shall  be  enrolled,  do  remit,  and  he  is  here- 
by authorised  and  required,  after  defences  are  lodged,  to  remit 
the  whole  process  and  productions  forthwith  to  the  Jury  Court 


in  civil  causes ;  which  last-mentioned  Court  is  authorised  and 
required,  according  to  rules  and  regulations  which  the  said 
Court  and  the  Court  of  Session  are  herein-after  empowered  to 
make,  to  settle  an  issue  or  issues,  and  to  try  the  same  by  a  jury 
to  be  summoned  and  impannelled  under  the  provisions  now  in 
force,  or  herein-after  enacted  for  that  purpose." 

"  §  12.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  it  shall  be  competent  and  lawful  for  the  Jury  Court,  when 
it  appears  to  the  said  Court  in  the  course  of  settling  an  issue  or 
issues,  or  at  any  time  before  trial,  in  the  cases  remitted  to  them 
as  aforesaid,  that  there  is  a  question  or  questions  of  law  or  re- 
levancy which  ought  to  be  previously  decided,  to  remit  back 
the  whole  process  and  productions  to  the  Division  of  the  Court 
of  Session,  the  Lord  Ordinary,  or  Judge- Admiral,  who  remitted 
the  same  to  the  Jury  Court,  that  the  question  or  questions  of 
law  or  relevancy  may  be  considered  and  determined  there :  Pro- 
vided always,  that  it  shall  be  lawful  to  the  said  Division,  Lord 
Ordinary,  or  Judge- Admiral,  when  matters  of  fact  shall,  after 
such  consideration  or  determination,  remain  to  %s  proved,  again 
to  remit  the  whole  process  and  all  the  productions  to  the  Jury 
Court,  in  order  that  an  issue  or  issues  may  be  prepared  and  tried 
as  aforesaid  :  Provided  further,  that  it  shall  be  competent  to 
the  said  Division  and  Lords  Ordinary  to  prepare  and  settle  an 
issue  or  issues  in  manner  aforesaid,  for  the  purpose  aforesaid  ; 
and  it  shall  be  competent  for  the  Jury  Court,  when  it  appears  to 
the  said  Court,  in  the  course  of  settling  an  issue  or  issues,  that 
a  case  turns  upon  matter  of  complicated  accounts,  or  other  mat- 
ter  to  which  trial  by  jury  is  not  beneficially  applicable,  to  remit 
back  the  whole  process  and  productions  as  aforesaid,  with  their 
report  thereon,  in  order  that  the  Division,  Lord  Ordinary,  or 
Judge- Admiral,  may  proceed  with  the  same  in  such  manner  as 
shall  appear  to  be  most  expedient  for  the  administration  of 
justice." 

"  §  13.  And  be  it  fifrther  enacted  by  the  authority  aforesaid. 
That  nothing  in  thb  Act  contained  shall  extend,  or  be  construed 
to  extend  to  prevent  the  Court  of  Session,  in  either  of  its  Divi- 
sions, or  the  Lords  Ordinary  Tsave  and  except  in  the  cases  con- 
cluding for  damages  herein-betore  enumerated),  or  the  Judge- 
Admiral,  unless  otherMrise  instructed  a»  aforesaid  by  the  Court 
of  Session,  to  take  proof  on  commission,  by  remit,  or  in  presen- 
tia,  and  thereafter  disposing  of  the  cause  in  the  manner  now 
practised  in  such  cases." 

"  §  15.  That  it  shall  not  be  competent,  by  representation, 
reclaiming  petition,  bill  of  advocation,  appeal  to  the  House  of 
Lords,  or  otherwise,  to  bring  under  review  any  interlocutor  by 
the  said  Divisions,  Lords  Ordinary,  or  Judge  of  the  Admiralty, 
ordering  a  trial  by  jury." 

By  Statute  1  Gul.  IV.  c.  6%  the  jurisdiction  for 
trial  by  jury  in  civil  causes  was  united  with  the  ordi- 
nary administration  of  justice  in  the  Court  of  Session. 
This  Statute  contains  the  following  clauses : 

"  §  2.  And  be  it  enacted,  That  from  and  after  such  union, 
all  causes  and  issues,  which  if  they  had  occurred  before  the 
passing  of  this  Act,  must  by  law  have  been  tried  by  jury  in  the 
Jury  Court,  shall  be  tried  by  jury  in  the  Court  of  Session ;  and 
such  causes  shall  be  prepared  for  trial  by  the  Lords  Ordinary 
respectively  before  whom  such  causes  shall  depend." 

"  §  16.  And  it  is  further  enacted.  That  all  the  provisions  of 
the  foresaid  recited  Acts  now  in  force,  in  so  far  as  not  incon- 
sistent with  this  Act,  shall  be  continued  and  remain  in  force 
until  altered  or  revoked  by  Parliament,  and  that  all  rules  and 
regulations  in  observance  in  the  Jury  Court  at  the  time  of  the 
union  of  jury  trial  in  civil  causes  with  the  administration  of 
justice  in  the  Court  of  Session,  established  and  enforced  by 
Act  of  Sederunt,  shall  continue  and  be  observed  as  rules  and 
regulations  applicable  to  the  Court  of  Session  after  such  union, 
until  the  same  shall  be  altered  by  Acts  of  Sederunt ;  and  it  is 
hereby  provided,  that  the  said  Court  of  Session  shall  have  full 
power  and  authority,  by  Acts  of  Sederunt,  to  make  all  regula- 
tions for  duly  adapdng  the  forms  previously  observed  in  the 
Jury  Court  to  the  proceedings  in  the  Court  of  Session,  and 
afterwards  to  alter  and  amend  such  regulations  when  neces- 
sary." 
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REPORTS  OP  CASES  DECIDED 
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The  opinions  of  the  Judges  of  the  Court  of  Session 
are  given  ante,  Vol.  IX.  p.  369.  The  following  inter- 
locutor was  pronounced  by  them  on  10th  March  1837 : 

^'  The  Lords  having  heard  counsel  in  presence  of  the  whole 
Court,  and  having  considered  the  different  Acts  of  Parliament 
regarding  trial  by  jury  in  civil  causes,  and  having  particular  re- 
gard to  the  12th  and  13th  sections  of  the  Act  59  Geo.  III.  c. 
35,  are  of  opinion,  and  find  and  declare  accordingly,  that  in. the 
cases  enumerated  in  the  said  Acts  as  appropriated  jfor  trial  by 
jury,  where  the  conclusion  is  for  damages,  they  have  no  power 
to  take  proof  by  commission,  on  remit,  or  in  preuntia,  but  must 
remit  all  such  cases  to  be  tried  by  jury." 

The  defenders  appealed  void  pleaded — 1.  It  Is  com- 
petent for  the  Court  of  Session,  since  the  Statute  1 
Gul.  IV.  c.  69f  merging  the  Jury  Court  in  the  Court 
of  Session,  to  remit  from  the  Jury  Court  roll  to  the 
Court  of  Session  roll  ftny  cases  containing  matter  to 
which  jury  trial  is  considered  not  beneficially  appli- 
cable, to  be  proceeded  with  in  such  manner  as  shall 
appear  to  be  most  expedient  for  the  administration  of 
justice ;  and,  after  such  remit,  to  take  proofs  by  com- 
mission, on  remit,  or  in  prtssentioj  as  to  them  shall 
appear  expedient.     This  power  of  the  Court  is  not 
limited  to  any  particular  class  of  cases,  but  extends  to 
all ;  both  to  the  actions  enumerated  in  59  Geo.  III.  c. 
35,  §  1,  and  to  others.     Throughout  the  sections  of 
the  Statute  59  Geo.  III.  €•  35,  wherever  any  of  its 
provisions  are  meant  to  be  ecmfined  to  the  actions  not 
specially  appropriated  to  the  Jury  Court,  this  is  al* 
ways  done  in  express  terms;  such  proyisions  being 
always  declared  to  apply  to  cases  otner  than  the  ac- 
tions for  damages  herein  before  enumerated.     When- 
ever, therefore,  in  any  subsequent  part  of  the  Act,  a 
power  is  given  without  this  special  limitation,  it  must 
follow,  on  the  ordinary  principles  of  construction  of 
statutes,  that  it  was  meant  to  be  generally  i^plicable 
to  both  classes  of  cases — ^the  enumerated  and  the  non- 
enumerated.     But  the  12th  section  is  in  the  latter  si- 
tuation.    In  both  branches  of  it,  the  qualifying  words 
do  not  occOr,  and  its  provisions  must  therefore  apply 
ito  pure  actions  of  damages  as  well  as  other  cases  in- 
tended for  trial  by  jury.     2.  From  the  nature  and 
grounds  oi  this  action,  and  of  the  defence,  the  present 
appears  to  be  a  case  to  which  trial  by  jury  cannot  be 
held  to  be  beneficially  applicable. 

The  respondent  objected  to  the  competency  of  the 
appeal,  as  being  directed  against  an  order  remitting  a 
cause  to  be  tried  by  jury,  and  applied  to  have  it  dis- 
missed upon  that  ground. 

Lord  Chancellor — My  Lords,  this  is  an  application  to  dismiss 
an  appeal  as  not  being  competent  from  an  order.  The  original 
application  was  made,  according  to  the  petition,  in  these  terms, 
it  being  in  a  motion  stated  to  have  been  made  before  the  Lord 
Ordinary,  as  in  the  Jury  Court, — *'  that  the  cause  dwuld  be  re- 
mitted back  from  the  jury -roll  to  the  roll  of  the  Court  of  Ses- 
sion, in  terms  of  the  12th  section  of  the  Act  59  Gea  III.  c. 
85,  on  the  ground  that  it  was  one  to  which,  from  the  nature  of 
the  case,  and  the  technical  and  scientific  investigation  on  which 
it  would  depend,  jury  trial  would  not  be  beneficially  applicable.*' 
The  petition  states^  that  the  Lord  Ordinary  required  the  assist* 
ance  of  all  the  Judges,  and  it  ended  in  the  following  order : 
"  The  Lords  having  beard  counsel  in  presence  of  the  whole 
Court,  and  having  considered  the  different  Acts  of  Parltament 
regarding  trial  by  jury  in  civil  causes,  and  having  particular  re* 
gard  to  the  12th  and  18th  sections  of  the  Act  59  Geo.  III.  c 
35,  are  of  opinion,  and  find  and  declare  accordingly,  that  in  the 


cases  enumerated  in  the  said  Acts,  as  appropriated  for  trial  by 
jury,  where  the  conclusion  is  for  damages,  they  have  no  power 
to  take  proofs  by  commission,  on  remit,  or  in  yresentia,  but  must 
remit  all  such  cases  to  be  tried  by  jury."     My  Lords,  it  is  not 
disputed  that  the  right  of  action  in  this  rase  was  one  coming 
under  the  cases  enumerated  by  the  59th  of  George  the  Third, — 
those  cases  are  also  enumerated  in  the  6th  of  George  the  Fourth, 
c.  120,  §  28,  and  it  is  admitted  on  all  hands,  that  the  case  in 
question  was  among  those  enumerated  cases.     The  first  section 
of  the  59th  Geo.  III.  provides,  that  in  those  cases  the  Lord 
Ordinary,  without  any  discretion,  shall  send  the  case  to  the 
Jury  Court ; — the  application  in  question  is  made  under  the  12th 
section  of  that  Act.     Then,  there  is  a  series  of  sections,  com- 
mencing with  the  4th,  providing,  that  in  all  cases  not  enumer- 
ated, 08  to  which  provision  is  made,  the  Lord  Ordinary,  or  the 
Court  of  Session,  may,  if  the  case  appears  a  fit  caae  for  the  pur* 
pose,  send  it  to  be  tried  by  the  Jury  Court.     Then  the  1 2th 
secdon  provides,  "  that  it  shall  be  competent  for  the  Jury  Court, 
when  it  appears  to  the  said  Court  in  the  course  of  settling  an 
issue,  or  at  any  time  before  trial  in  the  cases  remitted  to  them, 
that  there  is  a  question  or  questions  of  law  or  relevancy  which 
ought  to  be  previously  decided,  to  remit  back  the  whole  pro« 
cess  and  productions  to  the  Division  of  the  Court  of  Setnon^ 
Lord  Ordinary,  or  Jfidge-Admiral,  who  remitted  the  same  to 
the  Jury  Court,  that  the  question  or  questions  of  law  or  rele- 
vancy may  be  considered  and  determined  there  t    Provided  al- 
ways, that  it  shall  be  lawful  to  the  said  Division,  Lord  Ordi- 
nary, or  Judge-Admiral,  when  matters  of  fact  shall,  alter  such 
consideration  or  determination,  remain  to  be  proved,  again  to 
remit  the  whole  process,  and  all  the  productions,  to  the  Jury 
Court,  in  order  that  an  iasue  or  issues  may  be  prepared  and 
tried  as  aforesaid."    Now,  it  woidd  be  rather  a  singular  provi- 
sion, if,  in  the  first  instance,  it  were  imperative  upon  the  Lord 
Ordinary  to  send  one  of  the  enumerated  cases  to  be  tried,  against 
which  order  there  can  be  no  appeal ;  and  yet,  when  it  got  to  the 
Jury  Court,  and  measuree  were  being  taken  to  send  it  before 
the  jury,  it  could  be  sent  bade  to  die  Lord  Ordinary  or  the 
Court  of  Session,  that  there  should  be  discretion  in  the  Court 
whether  to  send  it  to  the  jury  or  not.     That,  however,  is  an 
objection  which  would  lie  more  to  the  order  to  which  the  ap- 
peal applies,  than  to  the  particnlar  case  now  under  your  Lord- 
ships* consideration.     The  next  section,  however,  the  IStb, 
provides,  '*  that  nodiing  in  this  Act  contamed  shall  extend,  or 
be  construed  to  extend,  to  prevent  the  Court  of  Seaaion,  in 
either  of  iu  Divisions,  or  the  Lords  Ordinary  (save  and  except 
in  the  cases  concluding  for  damages,  heretn-before  enumerated^^ 
or  the  Judge- Admiral  (unless  otherwise  instructed  as  aforesaid 
by  the  Court  of  Session),  to  take  proof  on  commission,  by  remit, 
or  ta  yresentin,  and  thereafter  disposing  of  the  cause  in  the 
manner  now  practiaed  in  sudi  eases."    Then  the  15th  section 
provides,  '*  that  it  shall  not  be  competent,  by  representMion,  re* 
claiming  petition,  hill  of  adviication,  appeal  to  the  Hoote  of 
Lords,  or  otherwise,  to  bring  under  review  any  interlocetor  by 
the  said  Divisions,  Lords  Ordinary,  or  Judge  of  the  Admiralty, 
ordering  a  trial  by  jury,**  so  that  the  Lord  Ordinary's  order,  in 
Ae  first  instance,  in  the  enumerated  cases,  is  final,  and  aho,  un- 
lets arrangements  are  made  for  taking  the  opinion  of  the  Court 
of  Session,  in  the  cases  not  enumerated.    The  15th  section  pro- 
vides, that  in  all  cases  there  shall  be  no  appeal  against  an  order 
directing  the  case  to  be  tried  by  a  jury,  embracing  the  two 
classes  of  enumerated  and  non-enumerated  cases.     It  is  quite 
obvious,  if  this  appeal  be  competent,  means  might  have  been 
found  by  which  the  provisions  of  the  Statute  would  be  evaded, 
inasmuch  as  parties  might  call  npon  your  Lordships  to  dedde 
whether  or  not  the  Court  of  Session  or  the  Lord  Ordinary  had 
powvr  to  send  the  case  to  be  tried  by  the  Jury  Court.     The 
only  part  of  the  Statete  on  which  it  is  attempted  to  be  shown 
that  the  preeent  appeal  is  founded,  is  the  12th  section,  which 
provides,  that  in  certain  cases  applications  may  be  made  to  the 
Jury  Govt  to  send  a  case  back  from  the  Jury  Court  to  the 
Court  <^  Session.  That  affords  a  strong  reason  for  believing,  that 
if  that  case  were  now  before  your  Lordships  for  dednon,  that 
w^ould  apply  not  to  the  enumerated  but  to  the  non-emmncratcd 
cases ;  but  it  is  quite  dear  that,  under  the  provision  in  that  sec- 
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tion,  and  under  tbe  provision  in  that  section  only,  tbe  question 
now  before  your  Lordships  arises.  It  is  a  statutory  provision 
under  which  the  application  is  to  he  made,  and  it  is  clear  that 
tbe  Act  of  Parliament  which  gives  that  power,  does  not  give  a 
power  of  appeal.  It  is  against  the  refusal  of  the  application 
that  the  present  appeal  is  presented.  I  shall  presently  observe 
on  the  terms  of  the  order,  to  see  whether  there  is  any  thing  in 
the  argument,  that  all  these  provisions  are  gone  by  the  union 
of  the  two  Courts ;  that  is,  as  to  a  power  of  appeal  being  given  by 
the  Statute,  or  no  appeal  given  by  the  Statute, — whether  that 
would  be  a  sufficient  answer  to  the  competency  of  this  appeal. 
Then  it  is  said,  however  that  might  be  before  the  Statute  of  the 
1st  of  William  the  Fourth,  the  Statute  of  the  1st  of  William 
the  Fourth  has  altered  the  case,  inasmuch  as  the  Jury  Court  is 
merged  in  the  Court  of  Session.  That  Statute  certainly  has 
provided,  that  all  those  powers  which  had  before  that  time  been 
executed  by  the  Jury  Court,  should  be  in  future  executed  by 
the  Judges  of  the  Court  of  Session ;  but  it  never  could  be  sup- 
posed that  the  true  construction  of  that  Act  was,  to  destroy  all 
that  machinery  which  the  previous  Acts  of  Parli^ent  had  esta- 
blished as  the  means  by  which  it  was  to  be  ascertained  what 
cases  were  to  be  tried  by  that  Court,  and  what  cases  were  to  be 
tried  by  the  Jury  Court,  and  regulating  the  cases  in  which  the 
one  or  the  other  course  was  to  be  adopted.  There  can  be  no 
doubt  of  that  being  the  intention  of  the  Act,  from  the  general 
nature  of  it ;  but  the  1 6th  section  of  that  Act  appears  to  put  an 
end  to  all  discussion ;  for  it  enacts,  "  That  all  the  provisions  of 
the  foresaid  recited  Acts  now  in  force,  in  so  £ir  as  not  incon- 
sistent with  this  Act,  shall  be  continued,  and  remain  in  force 
until  altered  or  revoked  by  Parliament,  and  that  all  rules  and 
regulations  in  observance  in  the  Jury  Court  at  the  time  of  the 
union  of  jury  trial  in  civil  causes  with  the  administration  of 
justice  in  the  Court  of  Session,  established  and  enforced  by  Act 
of  Sederunt,  shall  continue  aud  be  observed  as  rules  and  regu- 
lations applicable  to  the  Court  of  Session  after  such  union, 
until  altered**  by  competent  authority,  namely,  the  Court  of 
Session  in  Scotland.  Then,  if  all  the  provisions  of  the  former 
Act  are  to  remain  in  force,  one  of  those  provisions  having  left 
it  in  the  discretion  of  the  learned  Judges,  whether  a  case  should 
be  tried  by  the  Jury  Court  jurisdiction,  or  whether  it  might  be 
disposed  of  by  the  Judges  exercising  their  ancient  jurisdiction, 
that  provision  applies  as  much  to  the  proceedings  subsequent 
to  this  Act,  as  it  had  done  to  the  proceedings  antecedent  to  it. 
The  terms  of  the  clause  are  explicit,  "  that  all  the  provisions  of 
the  foresaid  recited  Acts  now  in  force,  in  so  far  as  not  tncon- 
■istent  with  this  Act,  shall  be  continued  and  remain  in  force, 
until  altered  or  revoked  by  Parliament,  and  that  idl  rules  aiid 
regulations  in  observance  in  the  Jury  Court  at  the  time  of  the 
union  of  jury  trial  in  civil  causes  with  the  administration  of 
justice  in  the  Court  of  Session,  established  and  enforced  by  Act 
of  Sederunt,  shall  continue  and  be  observed  as  rules  and  re- 
gulations applicable  to  the  Court  of  Session  after  such  union, 
until  the  nune  shall  be  altered  by  Acts  of  Sederunt."  My 
Lords,  it  is  quite  obvious,  I  apprehend,  that  that  Act  did  not 
at  all  intend  to  alter  the  provisions  with  respect  to  the  means 
by  which  the  powers  of  the  Court  were  to  be  put  into  opera- 
tion, but  that  it  was  for  the  purpose  of  providing  that  the 
jurisdiction  exercised  by  the  Jury  Court  should  be  exercised  in 
future  by  the  Judges  of  the  Court  of  Session:  they  discharging 
the  duties  of  the  jurisdiction  separately,  so  as  to  carry  into  ef- 
fect all  the  provisions  of  the  prior  Acts.  It  appeals  to  me, 
that,  on  a  consideration  of  all  the  Acts,  there  is  in  this  case  no 
power  of  appeal,  and  that  the  petition  of  appeal  must  be  dis- 
missed. 

Lord  BroughanL — My  Lords,  I  entirely  agree  in  tbe  coaclo- 
don  to  which  my  noble  and  learned  friend  has  come  upon  this 
subject.  If  the  Act  of  the  first  of  the  preSv'Ut  King  had  been 
drAH-n  with  greater  precision,  and  the  manner  of  the  transfer  of 
the  Jury  Court  to  the  Court  of  Session  had  been  more  distinct, 
it  would  have  left  no  question  at  all  in  the  present  case ;  it  is 
alone  because  that  is  not  done  with  sufficient  distinctness, 
that  the  present  question  has  arisen.  If  it  had  been  said  in 
that  Act  (and  we  must  take  it  as  if  it  had  been  said),  the  Jury 
Court  is  to  cease  and  determine  from  and  after  a  certain  day 


as  now  constituted,  that  is  to  say,  as  a  separate  Court,  but 
that,  nevertheless,  the  functions  of  the  Jury  Court  shall  here- 
after, that  is  to  say,  after  that  shall  have  ceased  and  determined 
as  a  separate  Court,  continue  to  be  performed  by  the  Court  of 
Session,  then  we  should  have  the  Court  of  Session  acting  in 
two  separate  capacities  clearly  laid  down  in  the  Act,  both  as  a 
Jury  Court  and  us  tbe  Court  of  Session.  Then,  if  it  acted  in 
two  separate  capacities,  both  as  a  Jury  Court  and  a  Court  of 
Session,  the  I2th  section  of  the  59th  of  Geoige  the  Third, 
upon  which,  and  upon  which  alone,  the  present  application 
could  be  made,  would  have  applied  to  it  in  both  those  capaci- 
ties ;  and  we  should  have  read  it, — It  shall  be  competent  to  the 
Jury  Court,  when  it  shall  appear  to  the  said  Court,  in  settling 
an  issue  or  issues,  that  the  matter  turns  on  complicated  accounts, 
to  which  trial  by  jury  is  not  applicable,  to  remit  back  the  whole 
process  and  productions,  with  their  report  thereon,  in  order 
that  the  cause  may  be  proceeded  with  in  such  manner  as  shall 
appear  most  expedient  for  the  administration  of  justice.  We 
should  then  have  been  enabled  more  distinctly  than  we  at  pre- 
sent are,  to  read,  that  it  shall  be  competent  for  the  Court  of 
Session,  sitting  as  a  Jury  Court,  to  remit  to  the  Court  of  Ses- 
sion, sitting  as  a  Court  of  Session,  and  to  the  Judge- Admiral, 
in  order  that  such  Court  may  proceed  in  sudi  way  as  may  be 
requisite  for  the  administration  of  justice.  But  I  apprehend 
that  must  be  taken  to  be  the  meaning  of  the  12th  section, 
when  coupled  with  the  1st,  and  particularly  with  the  16th  sec- 
tion of  the  Statate  of  the  first  of  the  present  King.  If  that  be 
•o,  it  appears  to  me  to  put  an  end  to  tX\  doubt ;  for  this  is,  in 
that  case,  an  appeal  from  an  order  of  the* Jury  Court.  The  Jury 
Court  I  take  to  be  a  mere  creature  of  the  Statute ;  and  unless 
ftn  appeal  is  given  by  the  Act  constituting  that  Court,  no  such 
appeal  will  Ue.  If  the  Court  of  Session,  acting  as  a  Court  of 
Session,  has,  qwui  Court  of  Session,  any  such  jurisdiction,  it  is 
not  necessary  for  the  present  purpose  to  argue  that  the  appeal 
will  not  lie  unless  given  by  the  Statute.  The  separate  existence  of 
that  Court  is  determined  by  the  Statute  in  the  first  of  the  pre- 
sent King.  I  therefore  think  that  this  appeal  does  not  lie;  and 
I  have  the  less  anxiety  respecting  the  decision  to  iriiich  your 
Lordships  are  about  to  come  upon  this  matter,  because,  after 
having  attended  to  the  arguments  which  the  learned  Judges 
advanced  on  both  sides,  after  baring  attended  to  the  arguments 
in  the  Court  below,  speaking  with  the  greatest  defisrence  pos- 
sible of  the  ofHnions  of  all  the  learned  Judges,  I  have  come  to 
a  very  strong  opinion — I  may  say  I  have  cone  to  an  unhesitat- 
ing conviction  in  favour  of  the  opinion  of  die  majority,  that 
the  jurisdiction  in  question  does  not  apply  to  tbe  enumerated, 
but  only  to  the  non-enumerated  eases.  At  the  same  time,  it 
must  be  admitted  it  is  very  clear,  that  among  the  enumerated 
cases  may  possibly  arise,  and  not  merely  possibly,  but  very  pro- 
bably, from  time  to  time,  cases  where  a  jury  trial  would  not  be 
the  most  expedient,  and  the  most  desirable  mode  of  proceed- 
ing for  the  administration  of  justice ;  but  the  great  bulk  of  the 
cases,  the  very  great  majority,  almost  all  those  cases,  are  such 
as  are  better  aidapted  for  trial  by  jury  than  the  other  cases  which 
do  not  fall  within  the  descriprion  of  the  1st  section  of  the  one 
Act,  and  tbe  2Bth  section  of  the  other.  Those  cases  are  mnch 
more  likely  to  furnish  instances  of  actions  where  it  may  be 
more  advisable  not  to  proceed  by  jury  trial,  than  to  proceed  by 
that  mode  of  trial.  The  Legislature  appears  to  have  drawn 
that  distinction  in  the  tMro  clauses.  A  case  may,  by  remote  pos- 
sibility, arise,  and  tbe  present  cd&e  may  by  possibility  be  one  in 
which  the  trial  by  jury  would  not  be  so  advisable.  I  have 
formed  my  opinion  upon  the  merits  of  the  case,  so  fiir  as  I  have 
been  able  to  attend  to  it,  and  on  a  careful  perusal  of  the  opi- 
nions of  the  learned  Judges  below,  and  I  have  no  hesitation 
in  joining  in  the  ofHuion  of  my  noble  and  learned  friend,  ad- 
vising your  LonMiips  to  dismiss  this  appeal. 

Mr  Deans, — Will  your  Lordships  be  pleased  to  allow  costs? 

Lord  Brougham  — Oh,  no. 

Appeal  dismissed. 

Lord  OrdinMy,  Corehonse. — Andrew  M.  M'Crae,  Appei* 
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14th  Jult/  1837. 

House  of  Lords. — (W.H.D.) 

No.  7. — Magistrates  of  Annan  and  James  Little, 

Appellants^  v.  John  Parish,  Respondent, 

No.  8. — Magistrates  of  Annan,  Appellants,  v.  John 

Parish,  Respondent, 

Procesg— Competency — Summary  Complaint — Burgh — Judg- 
ment of  the  Court  of  Session  affirmed,  by  which— during  the 
dependence  of  a  process  of  suspension^  as  to  the  right  to  the 
office  oftown-clerh  of  a  burgh,  and  the  existence  of  an  interdict 
against  the  appointment  under  suspension — a  summary  petition 
and  complaint  at  the  instance  qfthe  Magistrates,  and  a  party 
appointed  by  them  to  the  contested  office  which  had  become 
vacant,  was,  in  the  circumstaitces,  dismissed  as  unnecessary  on 
the  part  qfthe  Magistrates,  and  incompetent  on  that  of  the 
party  so  appointed, 

Town-Clerk — Public  Office — Possessory  Judgment — 1.  Where 
a  party  was  appointed  conjunct  town-clerh  for  a  period  of  five 
years — Held  (affirming  the  judgment  of  the  Court  of  Session) 
not  competent  for  the  Town  Council  to  remove  him  from  his 
office  summariqf,  and  without  cause  assigned,  at  the  expiry  of 
the  five  years  ;  and  that,  in  a  suspension  and  interdict  at  his 
instance,  he  uxts  entitled  to  the  benefit  of  a  possessory  judg^ 
ment.  2.  Question,  whether  any  appointment  of  a  toumilerk, 
previous  to  the  Statute,  3  and  4  William  IV,  chap,  77,  is 
legal,  which  is  not  ad  Titam  aut  culpam ;  and  whether  all  such 
appointments,  in  whatever  terms,  are  not  to  be  construed  as  of 
that  character  f 

In  1829,  upon  the  death  of  Mr  Graham,  who  had 
held  the  ofRce  of  town-clerk  of  the  burgh  of  Annan 
from  the  year  1784,  Mr  John  Foot,  who  during  the 
whole  of  that  period  had  acted  as  depute-clerk,  under 
an  appointment  by  Mr  Graham,  was  elected  conjunct- 
clerk  of  the  town  along  with  the  respondent.  Parish. 
The  appointment  was  dated  I6th  April  1829,  and 
bore: 

'*  The  which  day  the  Magistrates  and  Council  heing  convened, 
the  Provost  represented,  that  in  consequence  of  the  decease  d 
the  late  Richsird  Graham,  town-derk,  it  became  necessary  to 
elect  a  derk  in  his  place ;  whereu[K>n  the  Magistrates  and  Coun- 
cil, considering  that  it  would  be  of  advantage  to  the  burgh  to 
elect  two  clerks,  they,  by  a  majority  of  voices,  elected  and  chose, 
and  do  hereby  elect  and  appoint  Messrs  John  Foot  and  John 
Parish,  writers  in  Annan,  to  be  conjunct  town-clerks  of  the 
burgh  of  Annan  for  the  space  of  five  years  from  and  after  the 
date  hereof,  with  the  usual  saUry  of  £3.  6.  8.  yearly,  to  be  paid 
by  the  treasurer  of  the  burgh,  in  the  proportion  of  two-thirds 
thereof  to  be  paid  to  the  said  John  Foot,  and  one-third  thereof 
to  be  paid  to  Mr  Parish ;  and  they  further  authorised  and  em- 
powered the  said  John  Foot  and  John  Parish  to  uplift  and  re- 
ceive the  usual  fees  and  perquisites  attending  the  office  of  derk, 
to  be  divided  betwixt  them  in  the  same  proportions  during  the 
foresaid  space  of  five  years ;  and  that  they  accept  of  the  office  of 
town-clerkships,  on  the  understanding  that  an  agreement  be 
made  with  them  as  to  drawing  the  articles  of  roup,  correspon- 
dence, &C.  regarding  the  burgh  business  and  revenue." 

From  the  date  of  his  appointment  down  to  1 1th  April 
1834,  the  duties  of  the  ofBce  were,  without  interrup- 
tion, discharged  by  the  respondent,  and  his  colleague 
Mr  Poot.  The  respondent  was  in  the  legal  possession 
of  the  principal  Council  Minute-book,  of  the  Register 
of  Seisins  and  of  the  Register  of  Protests,  &c.,.and  the 
emoluments  and  fees  were  divided  between  Mr  Poot 
and  him. 

By  the  Statute  3d  and  4th  of  William  IV.  c.  76,  the 
right  of  the  election  of  the  Town  Council  is  conferred 
upon  certain  of  the  inhabitants  of  burghs.  Under  this 
Statute,  the  election  of  the  Magistrates  and  Council 


took  place  at  Annan  in  November  1833.  The  respon- 
dent, as  he  had  previously  done,  officiated  on  this  occa- 
sion as  conjunct  town-clerk  when  the  election  took  place, 
and  he  was,  besides,. recognised  as  conjunct  town-clerk 
by  each  of  the  Magistrates  and  Councillors  subscribing 
an  obligation  in  his  favour.  Mr  Poot  did  not  act  on 
the  occasion.  The  respondent  also,  at  various  times 
acted  and  was  recognised  as  clerk  by  the  Magistracy 
under  the  new  Act 

On  the  4th  April  1834,  "  the  Council  appointed  a 
meeting  to  be  held  in  the  town -house,  on  Priday  the 
11th  instant,  for  the  purpose  of  electing  a  town-clerk 
or  town-clerks."  In  terms  of  this  appointment,  a  meet- 
ing was  held  on  that  day,  at  which  the  following  pro- 
cedure took  place : 

"  Bailie  Porrest  moved,  that  the  Council  do  immediately  pro- 
ceed to  the  election  of  two  town-clerks,  which  motion  was  se- 
conded by  Mr  Robert  Dickson ;  whereupon  Mr  Parish,  one  of 
the  present  town-clerks,  protested  in  the  terms  stated  in  a  paper 
apart,  authenticated  by  the  initials  of  the  Provost.  The  motion 
was  put  to  the  vote  and  carried  unanimously.  Bailie  Richard- 
son then  moved,  that  Mr  John  Poot,  the  present  senior  town- 
clerk,  be  elected  senior  town-cU-rk  for  the  period  from  the  16th 
day  of  April  current,  until  the  day  of  the  annual  election  of  the 
Magistrates  and  other  office-bearers  in  November  1835,  with 
the  same  share  of  the  salary  and  emoluments  of  office  which  was 
provided  for  him  by  the  minute  of  his  election  in  April  1829. 
This  motion  was  seconded  by  Mr  James  Little,  and  carried 
unanimously.  Bailie  Porbes  then  moved,  that  Mr  George  Un- 
derwood, writer  in  Annan,  be  elected  junior  town-clerk  for  the 
same  period,  as  is  before  specified  in  reference  to  Mr  Poot,  and 
with  the  same  share  of  the  salary  and  emoluments  of  office  which 
was  provided  to  Mr  Parish  by  the  minute  of  election  of  April 
1829.  This  motion  was  seconded  by  Mr  James  Little.  Mr 
Blacklock  moved,  as  an  amendment,  that  Mr  John  Parish,  the 
present  junior  town-clerk,  be  elected  junior  town-clerk  for  the 
period  above  specified  as  in  reference  to  Mr  Foot,  and  with  the 
same  share  of  the  salary  and  emoluments  of  office  which  he  en- 
joys at  present  under  the  minute  of  April  1829;  which  amend- 
ment was  seconded  by  Mr  Wield.  The  amendment  was  then 
put  to  the  vote," 

but  it  was  negatived  by  a  majority  of  1 1  to  4.  The 
motion  was  then  put  and  carried  by  the  same  majority, 
and  Mr  Greorge  Underwood  was  elected  junior  clerk 
accordingly,  for  the  period,  and  on  the  terms  specified 
in  the  motion.  The  respondent  attended  this  meeting, 
and  presented  a  short  written  statement  or  protest, 
bearing : 

*'  Whereupon  Mr  Parish,  on  behalf  of  himself,  and  without 
meaning  any  disrespect  to  the  Provost,  Magistrates  and  Council, 
but  solely  from  a  regard  to  his  own  rights  and  the  rights  of  his 
successors  in  office,  represented  that  it  was  ultra  vires  of  the 
Council  to  remove  the  present  clerks  from  office,  or  to  elect 
others  in  their  place,  as  had  been  established  by  repeated  deci- 
sions of  the  Supreme  Court,  and  particularly  in  the  case  of 
Simpson  v.  Tod  and  others,  17th  June  1824,  the  report  of  which 
is  contained  in  the  third  volume  of  Shaw  and  Dunlop*s  Cases, 
pp.  150-1-2.  Mr  Parish  then  read  to  the  meeting,  and  pro- 
tested for  himself  against  all  and  any  proceedings  to  which  the 
Council  might  either  now  or  hereafter  have  recourse,  with  a 
view  to  deprive  him  of  his  office,  and  that  he  would  hold  the 
Magistrates  and  Council  liable  to  him  in  damages  and  expenses, 
if  such  illegal  proceedings  should  take  place ;  and,  lastly,  Mr 
Parish  respectfuUy  declined  writing  any  minute  of  deprivation 
or  election,  for  the  reasons  above  stated,  and  others  to  be  here- 
after condescended  on." 

The  majority  of  the  new-elected  Magistrates  and 
Council  were  about  to  get  the  minute  extended  and 
subscribed;  and,  when  completed,  proposed  to  pro- 
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ceed  to  deprive  the  respondent  of  his  office,  and  to 
instal  Mr  Underwood,  when  the  present  suspension 
and  interdict  was  raised  by  the  respondent  on  the  fol- 
lowing grounds: — 1.  The  appointment  of  a  town-clerk, 
or  of  a  conjunct  town-clerk,  to  a  royal  burgh,  being 
an  important  public  office,  is,  like  other  such  appoint- 
ments, held  in  law  to  be  one  ad  vitam  aut  ctUpam,  2. 
Where  such  an  appointment  has  been  made  under  a 
quality  or  limitation,  importing  that  the  appointment 
is  temporary  or  dependent  on  the  pleasure  of  the  Ma- 
gistrates and  Town  Council,  such  quality  or  limita- 
tion is  ineffectual  in  law.  3.  The  respondent  having 
been  in  the  enjoyment  of  his  office  for  a  course  of 
years  previous  to  the  attempt,  now  complained  of,  made 
to  interfere  with  him  in  the  exercise  and  enjoyment  of 
his  office,  the  remedy  of  suspension  and  interdict  is 
competent,  and  the  interdict  granted  in  the  Bill- 
Chamber  ought  to  be  continued  and  rendered  perpe- 
tual. 

The  appellants  contended — 1.  The  respondent  can- 
not competently  try  the  validity  of,  or  set  aside  the 
appointment  of  Mr  Underwood  by  the  present  suspen- 
sion and  interdict,  that  being  only  competent  by  reduc- 
tion or  declarator.  2.  The  Magistrates  and  Town  Coun- 
cil were  entitled  to  appoint  Mr  Underwood  conjunct 
town-clerk,  the  term  of  the  respondent's  previous  ap- 
pointment having  expired.  3.  At  least,  the  Magis- 
trates and  Town  Council  were  entitled  to  refuse  to  re- 
elect the  respondent  on  cause  shown ;  and  the  prior 
conduct  of  the  respondent  constituted  a  sufficient  cause 
for  such  refusal. 

At  the  time  of  the  new  appointment,  the  respondent 
was  in  possession  of  the  burgh  records,  and  he  had 
also  obtained  possession  of  the  Town  Council  mi- 
nute-book. Having  been  called  upon  to  furnish  these 
to  Mr  Foot,  the  respondent  declined  to  comply  with 
the  demand,  but  offered  the  use  of  them.  A  great  deal 
of  correspondence  and  discussion  ensued,  when,  on  1st 
October  1834,  Mr  Foot  died.  Mr  Underwood  hav- 
ing ceased  to  act  within  a  few  days  after  his  appoint- 
ment, the  Magistrates  then  proceeded  to  appoint  Mr 
James  Little,  the  other  appellant,  to  be  "  senior  town- 
clerk''  in  the  room  of  Mr  Foot.  Fresh  demands  were 
then  made  upon  the  respondent  for  possession  of  the 
books,  and  a  proposal  was  made  that  they  should  be 
deposited  in  the  hands  of  a  third  party,  where  mutual 
access  might  be  had  to  them  by  the  Magistrates,  Mr 
Little  and  the  respondent.  This  was  declined,  the 
respondent  disputing  the  validity  of  Mr  Little's  ap- 
pointment, and  adhering  to  his  right  to  retain  the 
books,  pending  the  question  as  to  his  title  to  the  office 
of  town-clerk,  though  access  was  offered  to  them  to 
the  Magistrates,  but  denied  to  Mr  Little.  In  these 
circumstances,  the  present  petition  and  complaint  was 
presented  by  the  appellants,  praying, 

"  \tt.  That  the  oomplainers,  as  MagistrateB  and  Councillors  of 
the  said  burgb,  are  entitled  to  full  access  to  the  council  minute- 
book,  burgh  registers,  and  whole  other  documents  connected 
with  the  burgh,  or  the  affairs  thereof;  and,  2d,  That  the  corn- 
plainer,  James  Little,  is  entitled  to  full  access  to,  and  use  of  the 
said  minute-book,  registers  and  documents,  as  conjunct  town- 
derk  of  the  said  burgh,  equally  with  the  said  John  Parish, 
during  the  dependence  of  the  said  process  of  suspension,  and 
whilst  the  oomplainer  continues  to  fill  the  foresaid  office ;  and 
farther,  to  decern  and  ordain  the  said  John  Parish  to  give  such 


access  to,  and  use  of,  the  foresaid  minute-book,  register,  and 
documents,  in  terms  of  the  foresaid  finding,  and,  if  necessary, 
to  make  such  fiirther  orders  or  arrangements  as  may  be  requi- 
site for  securing  the  rights  of  parties,  and  carrying  the  said  find- 
ings into  full  effect ;  and  lastly.  To  find  the  said  John  Parish 
liable  in  the  expenses  of  this  complaint,  and  whole  proceedings 
thereon." 

In  the  petition  and  complaint,  the  following  inter- 
locutor was  pronounced  on  5  th  December  1835  : 

"  In  respect  that  the  respondent,  John  Parish,  has  all  along 
declared  his  willingness  to  continue  in  the  regular  discharge  of 
his  duties  as  town>derk  of  the  burgh  of  Annan,  dismiss  the  pe- 
tition and  complaint  as  unnecessary  on  the  part  of  the  Magis< 
trates  and  Council,  and  as  incompetent  on  the  part  of  James 
Little,  and  decern ;  Find  the  respondent  entitled  to  expenses," 
&c. 

In  the  suspension  and  interdict,  the  interlocutor  of 
the  Lord  Ordinary,  to  which  the  Court  adhered  upon 
22d  November  1836,  was  as  follows : 

"  The  Lord  Ordinary  (18th  May  1636,)  having  considered 
the  closed  record,  and  heard  parties'  procurators  thereon,  and 
made  avizandum.  In  respect  of  the  express  judgment  of  the 
Court  in  the  case  of  Simpson  v.  Tod  and  others,  June  17,  1824, 
in  the  process  of  advocation  at  the  instance  of  Simpson,  and  in 
respect  that  that  judgment,  which  was  pronounced  with  great 
deliberation,  appears  to  the  Lord  Ordinary  to  be  in  conformity 
to  what  he  had  always  understood  to  be  a  general  principle  in 
the  law  of  Scotland,  Pinds  that  the  suspender  (respondent),  as  a 
public  officer,  could  not  be  removed  summarily  from  his  situa- 
tion of  town-clerk,  or  common-clerk,  of  the  royal  "bur^h  of 
Annan :  therefore  suspends  the  letters,  and  continues  the  inter- 
dict, and  decerns,  without  prejudice  to  any  action  of  declarator 
which  the  respondents  (appellants)  may  be  advised  to  raue, 
and  to  the  defences  thereto,  as  accords:  Pinds  expenses  due,  and 
remits  the  account,  when  lodged,  to  the  auditor  to  be  taxed." 

The  Magistrates  presented  appeals  against  the  in- 
terlocutors in  both  actions.  In  the  petition  and  com- 
plaint : 

Lord  Brougham. — My  Lords,  there  are  two  appeals,  one  in 
which  an  interlocutor  was  pronounced  on  the  5th  of  December 
1835,  on  a  petition  and  complaint  at  the  instance  of  the  appel- 
lants, the  Magistrates  of  the  burgh  of  Annan,  against  Mr  Par- 
ish, the  respondent,  the  appellants  praying  that  their  petition 
may  be  served  upon  Mr  Parish,  and  also  upon  Mr  Dalgleish  ; 
and  that  it  may  be  found  that  the  complainers,  as  Magistrates 
and  Councillors  of  the  said  burgh,  are  entitled  to  fiill  access 
to  the  council  minute-book,  registers,  and  other  documents  con- 
nected with  the  burgh :  That  James  Little,  as  conjunct  town- 
clerk,  was  also  entitled  to  fiill  access  to  the  CouncU  minute- 
books,  and  so  on ;  and  that  Mr  Parish  should  be  decerned  and  or- 
dained to  give  access  to  the  minute-books,  and  so  forth;  and 
that  Mr  Parish  should  be  found  liable  to  the  expenses  of  the 
complaint,  and  the  whole  proceedings  thereon.  This  is  con- 
nected with  another  action  of  suspension  brought  by  Mr  Parish 
for  the  purpose  of  sta3ring  proceedings,  the  object  of  which 
was  to  interfere,  as  he  contended,  with  his  rights  as  town-clerk 
of  the  burgh  of  Annan,  to  which  he  had  been  appointed,  as 
the  Town-Council  contend,  for  the  period  of  five  years,  but 
under  which  appointment,  as  he  contends,  he  is  entided  to  hold 
the  office  for  life.  I  ¥rill,  in  the  first  instance,  call  your  Lord- 
ships' attention  to  the  interlocutor  appealed  from  in  the  first 
case,  that  of  the  petition  and  complaint  of  the  Magistrates  and 
Council,  which  is  in  the  following  terms :  "  In  respect  that  the 
respondent,  John  Parish,  has  all  along  declared  his  willingness 
to  continue  in  the  regular  dischaiige  of  his  duties  as  town-clerk 
of  the  burgh  of  Annan,  dismiss  the  petition  and  complaint  as 
unnecessary  on  the  part  of  the  Magistrates  and  Council,  and  as 
incompetent  on  tiie  part  of  James  Little,  and  decern  :  Pind 
the  respondent  entitled  to  expenses ;  allow  an  account  to  be 
given  in,  and  remit  the  same  to  the  auditor  to  tax  and  report  in 
common  form.**     My  Liords,  the  unanimous  judgment  of  the 
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Lordt  of  the  Second  Divigion  upon  tbis  case  bas  naturally 
great  weight  in  the  recommendation  which  I  feel  it  my  duty 
to  give,  that  it  should  be  affirmed,  because  the  point  inrolved 
is  wholly  one  of  practice.  Tour  Lordships  are  always  very 
slow  to  alter  any  judgment  of  a  Court  in  such  a  case,  unless  the 
clearest  proof  can  be  made  that  there  has  been  a  miscarriage  in 
the  case.  In  Kinnoul  v.  Grey,  Lord  Eldon,  though  he  would 
not  go  so  fiur  as  to  say  that  such  a  reversal  might  not  take  place, 
yet  expressed  himself  strongly  on  the  leaning  which  there 
ought  to  be  against  taking  that  course.  "  The  House,"  said 
his  Lordship,  "  will  proceed  in  such  cases  vnth  the  utmost  cau- 
tion ;  for  it  will  give  the  Court  below  credit,  that,  in  points 
which  regard  their  own  practice,  they  are  right,  unless  it 
can  be  shown,  beyond  the  shadow  of  a  doubt,  that  they  are 
wrong.*'  This  interlocutor,  therefore,  according  to  my  humble 
judgment,  ought  to  be  affirmed,  and  with  costs.  My  noble  and 
learned  friend,  the  late  Lord  Chief-Justice  of  the  Common  Pleas, 
attended  at  the  hearing  of  this  cause ;  at  that  time  he  held  the 
opinion  I  have  now  expressed,  and  I  have  no  reason  to  think 
that  his  opinion  is  at  all  altered. 

In  the  suspeosion  and  interdict : 

Lord  Brougham, — My  Lords,  as  I  have  just  stated,  neither 
my  noble  and  learned  friend,  the  late  Chief-Justice  of  the  Com- 
mon Pleas,  nor  myself,  felt,  at  the  time  of  the  hearing,  any 
doubt  whatever  upon  the  question  of  practice:  we  took  time, 
however,  to  reconsider,  and  to  look  into  the  case ;  and  on  tiie 
second  of  those  appeals,  our  opinion  was  equally  strong  in  (^ 
vour  of  the  respondent.  That  opinion,  on  my  part,  has  been 
since  confirmed  by  reconsidering  the  case ;  and  my  noble  and 
learned  friend  has  seen  no  reason,  I  believe,  at  all  to  alter  the 
opinion  he  originally  formed.  It  is  dear  that  the  only  question 
raised  in  this  case  relates  to  the  possessory  title  of  Mr  Parish, 
the  suspender  and  respondent.  Whether  or  not  the  Magistrates 
had  a  right  to  remove  him,  and  to  appoint  another  in  his  room 
— in  other  words,  whether  his  office  was  one  held  at  the  plea- 
sure of  the  Magistrates,  or  during  good  behaviour,  is  a  question 
of  great  importance  certainly,  but  which  does  not  properly  arise 
here,  and  whidi  certainly  the  interlocutors  appealed  from  do 
not  mean  to  decide.  I  say  that  is  a  question  which  the  inter- 
locutor of  the  Lord  Ordinary,  Lord  Moncreiff,  affirmed  by  the 
Lords  of  the  Second  Division,  did  not  mean  to  decide,  because 
the  full  and  Inminous  statement  in  the  learned  Lord  Ordinary's 
note*  shows  thai  he  considered  himself  as  dealing  with  the  pos- 
sessory  question  alone,  although  there  are  parts  of  the  interlo- 
cutor which  might  seom  to  imply  that  the  general  question  was 
dealt  with.  I  allude  to  the  manner  in  which  the  case  of  Simp- 
son V.  Tod,  which  I  think  was  decided  in  1824,  is  referred  to, 
and  still  more  to  the  finding,  as  stated  to  result  from  a  general 
rule  in  the  law  of  Scotland,  that  the  suspender,  that  is,  the  pre- 
sent respondent,  as  a  public  officer,  could  not  be  summarily  re- 
moved from  his  situation  of  town-clerk.  It  is  true  that  the  in- 
ference which  might  be  drawn  from  this  is  rebutted  by  the  re- 
servation which  follows :  namely,  "  without  prejudice  to  any 
action  of  reduction  which  the  respondents,  the  present  appelhints, 
nay  be  advised  to  raise,"  which  coincides  entirely  with  the 
view  taken  in  the  note  which  the  Lord  Ordinary  dosed  with, 
stating  that  *'  the  difierenoe  between  the  parties  is,  by  whom 
the  declarator  ought  to  be  brought  for  trying  the  question,  by 
what  tenure  the  office  is  held,  and  that  this  lies  on  the  respon- 
dents" (that  is  the  appellants  here),  **  the  suspender*'  (who  u 
the  respondent  here),  **  being  entitled  to  the  possessory  judg- 
ment." It  must  indeed  be  adnutted  that  the  ease  of  Simpson 
V.  Tod  completely  disposes  of  the  present  case,  that  is,  of  the 
possessory  question.  The  dedston  in  the  advocation  there  was 
given  in  the  question  of  possession ;  and  it  is  justly  observed 
by  the  Lord  Ordfaiary,  in  commenting  upon  it,  that  if  there  be  any 
difference,  the  present  case  is  stronger  for  the  judgment  than 
the  one  referred  to^  where  the  appointment  did  not  profess  to 
be  for  a  term  of  years,  but  during  the  pleasure  of  the  Coundl  of 
Pittenweem.  However,  Simpson  v.  Tod  appears,  in  the  other 
branch  of  that  Utigatioa,  to  have  gone  beyond  the  possessory 

•  See  ante.  Vol.  IX.  pp.  72,  73,  for  Note  of  Lord  Ordinary. 


question :  the  dedsion  given  subsequently  in  the  dedarator  hav- 
ing been  regarded  by  the  Lord  Justice-Clerk,  in  dedding  the 
present  case,  as  a  general  decision  upon  the  nature  and  tenure 
of  the  office.  *  But  into  that  question  it  would  manifestly  be 
improper  that  we  should  enter  upon  this  occasion.  It  is  one  of 
great  importance ;  and  as  it  was  not  disposed  of  by  the  Court 
below,  so  even  if  it  could  competently  be  raised  here,  though 
it  was  certainly  very  folly  argued,  your  Lordships  would  do  an 
unwise  thing  to  discuss  iL  We  are  upon  the  possessory  title, 
and  on  that,  no  doubt  can  be  entertained  that  the  Court  below, 
in  adhering  to  the  Lord  Ordinary's  interlocutor,  came  to  a  right 
decision.  For  the  same  reason,  however,  and  to  prevent  all 
possibility  of  mistake,  to  make  it  appear  more  clearly  than  it 
now  does  on  the  fiice  of  the  interlocutor  of  the  Lord  Ordinary, 
that  the  possessory  question  alone  was  determined,  and,  conse- 
quently, to  prevent  this  judgment  of  affirmance,  which  I  shall 
humbly  recommend  your  Lordships  to  pronounce,  from  being 
construed  into  a  final  dedsion  upon  the  nature  and  tenure  of 
the  office  of  town-derk  generally,  it  will  be  proper  that  the  in- 
terlocutor shall  be  altered ;  and  the  purpose  I  have  in  view  will 
be  easily  accomplished,  by  leaving  out  the  words  referring  to 
the  case  of  Simpson  v.  Tod,  and  the  finding  that  the  suspender, 
as  a  public  officer,  could  not  be  removed  summarily.  The  real 
object  of  the  interlocutor  will  be  perfectly  attained,  and  the 
judgment  will  stand  in  every  respect  the  same  as  it  now  does, 
substantially,  if  it  only  suspends  the  letters  and  continues  the 
interdict.  This  alteration,  however,  must  be  distinctly  under- 
stood as  not  intimating  the  least  opinion  against  the  view  takim 
by  any  branch  of  the  Court  below,  of  the  case  of  Simpson  v. 
Tod,  much  less  as  impugning  the  authority  of  the  decision  on 
the  declarator  in  that  case.  Your  Lordships  only  leave  the 
question  open,  and  confine  your  judgment  of  affirmance  to  the 
possessory  right  merely,  the  only  proper  sulject  of  the  judg- 
ment below,  and  the  alteration  made  in  the  interlocutor  is 
solely  with  the  view  of  preventing  this  affirmance  from  appear- 
ing to  conclude  the  other  question.  It  will  not  follow  from 
that,  however,  that,  because  the  interlocutor  is  thus  varied, 
the  appdlants  should  not  pay  the  costs  of  the  appeal  upon  the 
question,  and  the  only  question  between  the  parties,  the  right 
of  the  respondent  to  a  possessory  judgment,  on  which  there 
really  is  no  doubt  at  all.  The  further  question,  if  dedded  in  his 
fiivour,  would  only  make  the  strength  of  his  case  the  greater ; 
and  if  dedded  against  him  ^which  It  could  not  be  in  this  pro- 
ceeding), would  not  alter  hu  right  to  an  affirmance  of  the  in- 
terlocutor iriiich  he  has  obtained  below,  in  respect  of  the  pos- 
sessory right.  The  respondent  must  therefore  have  his  costs 
of  the  appeal.  The  alteration  of  the  interlocutor  of  May  1836 
would  be  this :  to  leave  out  the  words  after  the  word  "  avizan- 
dum," to  the  words  "  the  law  of  ScotUmd." 

Judgments  affirmed,  with  an  alteration,  and  with 
costs. 

Respondent's  Authorities. — (1.)  Howie  v,  Bog^e,  27th  June 
1756;  M.  13,126.  Magistrates  of  Forfar  v.  Adam,  Uth  May 
1822 ;  S.  and  D.,  Vol.  L  p.  400.  (2.)  Tod  v.  Simpson,  17th 
June  1824.  Kemp  v.  the  Magistrates  of  Irvine ;  Fol.  Diet. 
Vol.  IV.  p.  196 ;  M.  13,136.  Case  of  Schoolmaster  v.  Dunsyre, 
1777.  (3.)  Case  of  Collector  of  Supply  of  Lanark,  2d  July 
1747,  noticed  by  Lord  Elchies  in  a  note  to  the  case.  No.  1 1  of 
his  Collection,  voce  Public  Officer.  See  also  Lord  Elchies* 
Notes.  Drysdale,  30th  June  1825;  S.  and  D.,  Vol.  IV. 
Abercromby  o.  the  Incorporation  of  Goldsmiths,  I9th  Novem- 
ber 1802. 

Lord  Ordinary,  Moncreiff. — Andrew  M.  M'Crae,  Appel- 
lants* Solicitor, — Archibald  Graham,  Bespcmdenfe  Solicitor, — 

rw.H.D.j 
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14/A  Jtdy  1837. 

House  of  Lords. — (W.H.D.) 

No.  9- — James  Joseph  Hope  Vehe,  Esq,  of  Craigie^ 
haU,  Appellant^  v.  The   Right  Hon.    Charles 
Hope  of'  Granton^  Lord  President  of  the  Court  of 
Session^  and  Othebs,  Hespondents, 

Entail — Res  Judicata — Destination — Inter  Heredes — Prescrip- 
tion—  The  proprietrix  of  an  estate  having  in  1706  entailed 
it  in  favour  of  her  second  son^  (fc,  whom  failing,  of  her  daugh- 
ter, and  the  second  son  of  that  daughter,  "  and  the  descend- 
ants of  the  body  of  the  said  second  son  ;**  and  the  succession 
having  opened  to  the  daughter,  who,  in  her  second  sons  mar" 
riage-contract,  on  which  a  charter  of  resignation  followed  in 
1733,  disponed  the  lands  in  his  favour,  and  of  his  heirs-male, 
whom  failing,  of  his  heirs-female,  *'  conform  to  the  destination 
of  succession"  contained  in  the  original  entail,  though  that 
destination  w€ts  thereby  in  reality  altered;  and  in  1822,  the 
estate  having  been  all  along  possessed  on  the  charter,  the  sulh- 
siitute  heir  in  possession  having  brought  an  action  of  reduc- 
tion and  declarator,  to  have  it  found  and  declared  that  the 
order  of  succession  in  the  original  deed  was  not  altered  by  the 
destination  to  the  heirs  in  the  charter  ;  and  it  having  been  de- 
cided that  the  charter  was  fortified  by  prescription,  and  was 
not  controlled  by  its  referring  to  the  entail ;  and  the  substitute 
hamng  raised  a  second  action,  concluding  that  he  was  not  sub- 
ject to  the  fetters  of  the  original  entail,  and  that  he  was  en- 
titled to  alter  the  order  qf  succession — Held  (affirming  the 
judgment  of  the  Court  of  Session),  Tha(  under  the  charter 
of  1733,  granted  with  reference  to  the  entail  of  1708,  there 
was  a  valid  subsisting  entail,  so  that,  though  the  charter  was 
*'  m  various  respects  inaccurately  framed,  it  was,  on  the  whole, 
effectual  to  oblige  the  heirs  succeeding  in  virtue  of  it,  to  hold 
the  estate  under  the  conditions  of  entail,  particular fy  recited  in 
the  quetquidem  clause,  and  to  prevent  them  from  altering  the 
order  qf  succession  laid  down  in  the  dispositive  clause  (which, 
in  itself,  was  unconditional),  and  from  holding  the  entail,  in 
other  rejects,  free  from  the  fetters  against  selling  the  estate^ 
or  contracting  debts  to  affect  it." 

Sophia  Marchioness  of  Annandale,  proprietrix  of 
the  lands  and  barony  of  Craigiehall,  executed,  with 
consent  of  her  husband,  on  2l8t  July  1708,  an  entail 
of  these  lands  in  favour  of  Lord  William  Johnstone, 
her  second  son,  and  certain  other  heirs  therein  men- 
tioned; whom  failing,  of  Lady  Henrietta  Johnstone 
Countess  of  Hopetouu,  her  daughter,  and  <<  the  second 
son  to  be  procreate  betwixt  her  and  Charles  Earl  of 
Hopetoun,  her  husband,  and  the  descendants  of  the 
body  of  the  said  second  son,  without  division."  This 
deed  was  duly  recorded  in  the  Register  of  Tailzies, 
14th  February,  and  in  the  books  of  Council  and  Ses- 
sion, 21  st  February  1727- 

The  succession  having  opened  under  the  entail  to 
the  Countess  of  Hopetoun,  she,  under  the  deed  of 
2708,  made  up  titles  as  heiress  of  tailzie  and  provi- 
sion to  her  brother.  Lord  William  Johnstone.  On  the 
2oth  July  1733,  a  contract  of  marriage  was  entered 
into  between  Charles  Hope,  second  son  of  the  Coun- 
tess and  her  husband  the  Earl  of  Hopetoun,  and  Miss 
Catherine  Weir,  only  child  of  the  deceased  Sir  Wil- 
liam Weir  of  Blackwood.  To  this  deed  Charles  Hope's 
parents  and  Miss  Weir's  curators  were  parties.  By  this 
contract,  the  Countess  disponed  the  estate  of  Craigie- 
hall as  follows : 


4* 


With  and  under  the  burdens,  reservations,  powers,  &cul- 
des,  conditions,  declarations,  provisions,  and  clauses  irritant 
underwritten  allenarly,  and  no  otberways,  give,  grant,  and  dis- 
pone, Iwritsbly  and  imdeemably,  to  and  in  iavottrs  of  the  said 


Mr  Charles  Hope,  and  the  heirs-male  lawfully  to  be  procreate 
betwixt  him  and  the  said  Mrs  Catherine  Weir,  of  this  intended 
marriage  i  whom  failing,  to  the  heirs-male  to  be  procreat  of  the 
body  of  the  said  Mr  Charles  Hope  of  any  subsequent  marriage ; 
whom  failing,  to  the  heirs-female  to  be  procreat  betwixt  him 
and  the  said  Mrs  Catherine  Weir  of  this  intended  marriage ; 
whom  failing,  to  the  heirs-female  to  be  procreat  of  the  body  of 
the  said  Mr  Charles  Hope  of  any  other  subsequent  marriage, 
without  division ;  whom  failing,  to  the  next  immediate  younger 
son  successive  to  be  procreat  of  the  marriage  betwixt  the  said 
Henrietta  Countess  of  Hopetoun  and  the  said  Charles  Earl  oC 
Hopetoun,  and  the  descendants  of  the  body  of  the  said  younger 
son  successive,  also  without  division  ;  whom  failing,  to  the 
heirs-male  of  the  body  of  the  said  Henrietta  Countess  of  Hope- 
toun of  any  other  lawful  marriage,  and  the  descendants  of  thuir 
body  without  division ;  whom  all  failing,  to  the  nearest  and 
lawful  heirs  and  assigneys  whatsomever  of  the  deceast  Lord 
William  Johnstone,  second  lawful  son  procreat  betwixt  the 
deceast  William  Marquis  of  Annandale  and  the  also  deceast 
Sophia  Marchioness  of  Annandale,  his  wife,  and  brother-german 
to  the  said  Henrietta  Countess  of  Hopetoun,  in  fee,  conform  to 
the  destination  of  succession  contained  in  the  bond  of  tailzie 
of  the  estate  of  Craigiehall,  made  by  the  said  deceast  Sophia 
Marchioness  of  Annandale,  with  consent  of  the  said  (deceast) 
William  Marquis  of  Annandale,  her  husband,  dated  the  21st  day 
of  July  1708  years,"  &c. 

The  destination  in  this  contract  was  so  far  different 
from  that  in  the  entail  of  1708,  as  heirs-female  of  the 
body  of  Charles  Hope  were  postponed  to  any  heir- 
male  of  his  body, — ^the  destination  of  1708  being  to 
the  descendants  of  his  body. 

In  the  same  contract,  Miss  Weir,  with  consent  of  her 
curators,  conveyed  the  lands  of  Blackwood  to  herself 
and  husband,  and  the  heirs  of  the  marriage.  The  con- 
veyance of  Blackwood  was  not  fenced  with  irritant 
and  resolutive  clauses,  but  destined  in  fee-simple  to 
the  same  series  of  heirs  under  the  contract.  A  Crown 
charter  of  resignation  was  expede  on  26th  July  1733 
(infeflment  having  been  taken  under  the  contract  of 
marriage  the  day  before),  in  virtue  of  the  procuratory 
of  resignation  contained  in  that  deed,  disponing  the 
lands  to  the  series  of  heirs  mentioned  in  the  contract, 

"  secundum  destinationem  suecessionis  content,  in  obligatione 
tallite  status  de  Craigiehall,  per  diet,  quondam  Sophiam  Mar- 
chionissam  de  Annandale,  cum  consensu  dicti  Gulielmi  Mar- 
chionis  de  Annandale,  ejus  mariti,  fact.,  de  data  21mo  Julij, 
anno  1706." 

No  prohibitions  or  conditions  were  contained,  or  re- 
ferred to  in  the  dispositive  clause  of  this  charter.  The 
quaequidem  clause  narrated  that  the  lands  formerly 
pertained  heritably  to  the  Countess  of  Hopetoun,  as 
heiress  of  entail  and  provision,  in  virtue  of  her  mother's 
deed  of  entail,  and  infeftment  thereon,  and  that  the 
lands,  in  virtue  of  the  procuratory  of  resignation  con- 
tained in  the  contract  of  marriage,  had  been  resigned 
for  new  infeftment  to  Charles  Hope,  and  the  heirs-male 
to  be  procreated  between  him  and  the  said  Catherine 
Weir, 

*'  quibus  deficien.,  reliquis  hieredibus  tallie  supramentionat., 
eis  substitutis  per  preedict.  originalem  obligauonem  talliae,  modo 
supra  express. ;  Idque  omnimodo,  cum  et  sub  onere,  reserva- 
tione,  potestate,  et  facultate,  conditionibus,  dedarationibus, 
provisionibus,  et  clausulis  irritantiis  suprascript.,  specificat,  in 
predict,  origiiwli  obligatione  tallie  diet,  baroniss  de  Craigie- 
hall, per  diet.  quon.  Marchionissam  de  Annandale,  £sct.  et  noa 
aUter." 

The  prohibitive  and  irritant  clauses  were  then  ex- 
pressed: 
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"  Ac  etiam  provJden.,  et  declaran.,  sicuti  per  diet,  originalem 
obligationem  talliie  expresse  providetiir  et  dedaratur,  et  des- 
tinatur,  inseri,  provideri,  et  declarari  per  cartas  et  infeofamenta 
desuper  sequend.,  Quod  non  licitum  aut  legitimum  erit  diet. 
Magistro  Carolo  Hope,  neque  ullis  hserediim  vel  merabrorum 
talliae  supramentionat.,  praedict.  talliam  et  ordinem  successionis 
supramentionat,  alterare,  innovare,  seu  mutare,  aut  aliqua  aUa 
facta,  directe  seu  indirecte,  ullo  modo,  facere,  per  quae  eadem, 
ullo  modo,  alterari,  innovari,  seu  mutari  poterit :  Et  quod  non 
licitum  erit  illis,  aut  ullis  eorum,  diet,  terras  et  baroniam  de 
Craigiehall,  aliaque  antedict.  seu  ullam  partem  earum.,  vendere, 
disponere,  vadiare,  vel  impignorare,  nee  debita  contrahere  de- 
super,  nee  uUud  diud  factum  omissionis  vel  comroissionis  seu 
civile  vel  criminale  agere,  per  quae  diet,  terne,  baronia,  aliaque 
antedict.,  aut  ulla  pars  earundero,  possunt  appretiari,  adjudicari, 
evinci,  caduciaria,  escbeta  fieri,  vel  confiscari,  et  si  diet.  Ma* 
gister  Carolus  Hope,  vel  uUi  diet,  haeredum  vel  membrorum 
talliae  supramentionat.,  in  contrarium  fecerint,  tunc,  et  in  eo 
casu,  omnia  et  singula  diet,  acta  et  facta,  cum  omnibus  quae  de- 
super  sequi  contingerint,  ipso  facto,  vacua  et  nulla,  et  nullius 
roboris,  vis,  aut  effect  us  forent,  similiter,  et  eodem  modo,  ac  si 
diet,  acta  aut  facta  nunquam  facta,  acta  aut  commissa  fuissent : 
et  per  diet,  talliam  declaratur,  quod  persona  ita  contraveniens, 
et  descenden.  ex  ejus  cor  pore,  immediate  super  contra  ventionem 
diet,  provisionum  vel  ullarum  earum,  amittent  et  perdent  omne 
jus,  1111  habuerunt  aut  pretendere  potuissent  ad  diet  terras, 
baroniam,  aliaque  praedict.,  cum  pertinen. ;  et  eadem  in  casu 
praedict.,  ipso  ^to,  cadent,  accrescent,  et  pertinebunt  ad  proxi- 
mum  haeredem,  et  membrum  talliae  ad  easdem  succedere  des- 
tinat.,  similiter  ac  in  eodem  roodo,  ac  si  diet,  persona  ita  con- 
traveniens et  descenden.  ex  ejus  corpore  naturaliter  essent  de- 
funct!." 

The  tenendas  clause  was  to  Charles  Hope,  "  et  he- 
redibus  tallise  illi  substitut.  modo  suprascript.  de  nobis, 
&c.,  cum  et  sub  omnibus  provislonibus,  conditionibus, 
&c^  particulariter  supra  express."  The  precept  of 
sasine  directed  infeftment  to  be  given  to  Charles  Hope 
<^  (sed  omnimodo,  cum  et  sub  onere,  reservatione,  con- 
ditionibus, &c.,  suprascript.)  secundam  formam  et  te- 
norem  antedict  cartas  nostree."  None  of  the  deeds 
1733  was  recorded  in  the  Register  of  Tailzies. 

Upon  both  the  marriage-contract  and  charter  of  re- 
signation Mr  Charles  Hope  was  duly  infefl,  and  pos- 
sessed the  lands  of  Craigiehall  down  to  the  time  of 
his  death  in  1791  (being  fifty-seven  years),  except  the 
lands  of  Upper  Craigie  and  Standingstanes,  to  which, 
in  1758,  a  procuratory  of  resignation  (on  which  a  char- 
ter was  thereafter  expede)  was  granted,  with  a  view  to 
create  a  vote : 

"  Carolo  Hope  Weir  de  Craigiehall,  in  vitali  reditu  duranti- 
bus  omnibus  sue  vitae  diebus  et  Gulielmo  Hope,  ejus  filio 
natu  maximo  procreat.  inter  ilium  et  demortuum  Catherinam 
Weir,  sponsam  ejus  priroam,  in  feodo,  quo  deficiente  haeredibus 
talliae  ad  quos  terne  et  baronia  de  CraigiehaU  providentur  per 
talliam  originalem  ejusdem  factam  et  concessara  per  demortuam 
Sophiam  Marcbionissam  de  Annandale,  cum  consensu  demortui 
Gulielmi  Marcfaionis  de  Annandale,  ejus  mariti,  de  data  21  de 
Julii,  anno  1708,  et  recordat  in  registro  talliarum  14  die  Febru- 
arii,  anno  praedict,  et  per  contractum  matrimonialem  init  inter 
diet.  Carolum  Weir  et  demortuum  Catherinam  Weir,  ejus 
sponsam  primam,  de  data  25  die  Julii,  anno  1733." 

The  lands  were  disponed, 

"  semper  cum  et  sub  expressis  conditionibus,  provisionibus, 
oneribus,  restrictionibus,  limitationibus,  clausulis  irritantibus  et 
resolutivis,  mentionat.  et  specificat.  in  praedict.  original!  tallia 
terrarum  et  baroniae  de  Craigiehall,  quae  sunt  ut  sequitur." 

Infeftments  were  duly  taken.  Charles  Hope  Weir 
having  died  in  December  1791,  his  said  eldest  son, 
William,  made  up  titles  as  his  nearest  heir  of  tailzie 


and  provision  under  the  entail  of  1708,  and  the  mar- 
riage-contract of  1733,  and  the  charter  following  there- 
on. He  was  infefl  in  1793.  In  1806,  he  disponed  to 
his  son,  the  appellant,  the  lands  of  Coatmuir,  for  the 
purpose  of  creating  a  vote.     William  having  died  in 

1811,  was  succeeded  by  his  eldest  son,  the  appellant, 
who  completed  his  titles  to  the  lands  of  Craigiehall  in 

1812,  excepting  therefrom  the  lands  of  Buroshot,  which 
had  been  sold  under  an  Act  of  Parliament  in  1799, 
and  part  of  the  lands  of  Lenny,  which  had  been  ac- 
quired and  destined  to  the  series  of  heirs  under  the 
entail  of  1708,  "  and  other  settlements  and  titles  of 
the  aforesaid  barony  of  Craigiehall,"  &c.,  as  that  Act 
of  Parliament  was  carried  into  effect  by  decree  of  the 
Court  of  Session  in  1819* 

In  1822,  the  appellant  raised  an  action  of  declarator 
and  reduction,  concluding,  1.  That  it  should  be  found 
and  declared,  that  the  destination  to  the  heirs  in  the 
marriage-contract  of  1733,  imported  no  effectual  alter- 
ation of  the  order  of  succession  pointed  out  by  the  ori- 
ginal bond  of  tailzie  of  1708,  of  Sophia  Marchioness  of 
Annandale,  and  did  not  convey  the  lands  to  a  different 
series  of  heirs  from  those  specified  in  that  original  tail- 
zie ;  and,  2.  FcMr  reduction  of  the  marriage-contract,  and 
all  deeds  and  titles  inconsistent  with  the  original  entail. 
To  this  action  defences  were  given  in  for  the  heirs  of 
entail  of  the  following  tenor:  1.  No  title  to  pursue,  in 
respect  the  appellant  is  a  descendant  of  the  body  of  the 
Countess  of  Hopetoun,  maker  of  the  entail  of  1708, 
and  is  therefore  barred  from  challenging  any  deed  done 
by  her  in  contravention  of  that  entail,  whereby  it  was 
declared  that  the  contraveners  should  forfeit,  not  only 
for  themselves,  but  also  for  the  descendants  of  their 
bodies.  2.  That  supposing  the  appellant  was  not  barred 
from  challenging  the  investiture  of  1733,  under  the 
marriage-contract,  still  it  could  not  be  reduced,  be- 
cause of  prescription.  On  4th  February  1 823,  Lord 
Mackenzie  sustained  the  defences,  and  the  Second 
Division,  12th  February  1828,  adhered  generally  (Fac. 
Coll.),  but  remitted  to  hear  parties  regarding  the  titles 
of  those  parts  of  the  estate  made  up  for  the  purpose 
of  creating  votes.  No  further  steps  were  taken  in  this 
action. 

In  January  1829,  the  appellant  raised  the  present  ac- 
tion, concluding  to  have  it  found  and  declared  <<  that 
the  pursuer  does  hold,  or  is  now  entitled  to  hold  the 
said  lands  of  Craigiehall  and  others,  (and)  subject  to 
no  fetters,  conditions,  or  limitations  whatever,  at  least 
subject  to  no  valid  prohibition  against  altering  the  or- 
der of  succession.*' 

Tlie  AppeWsLnt  pleaded — 1.  By  the  judgment  of  this 
Court,  pronounced  in  the  previous  action  of  declara- 
tor at  the  instance  of  the  present  pursuer,  it  is  esta- 
blished, that  the  order  of  succession  in  the  original 
entail  by  the  Marchioness  of  Annandale  is  extinguish- 
ed and  at  an  end,  and  does  not  confer  any  legal  title 
or  interest  on  the  heirs  therein  called,  and  that  the 
lands  of  Craigiehall  are  possessed  under  the  destina- 
tion contained  in  the  marriage-contract,  and  subse- 
quent titles,  and  under  the  conditions  and  provisions 
contained  in  these  deeds,  and  no  otherwise.  2.  The 
marriage -contract,  and  subsequent  titles,  thus  form- 
ed a  new  investiture  of  the  estate  of  Craigiehall, 
and  though  containing  various  fetters,  provisions^  and 
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restrictions,  do  not,  in  sound  legal  construction,  im- 
pose such  fetters  and  conditions  upon  the  heirs  called 
to  the  succession  in  virtue  thereof,  but  only  on  the 
heirs  under  the  original  entail  of  the  Marchioness  of 
Annandale;  nor  was  the  marriage -contract  intended 
to  create  any  new  entail  different  from  that  of  the 
Marchioness  of  Annandale,   or  to  impose,  de  novoy 
any  prohibitions  or  restrictions  on  the  heirs  there- 
by called  to  the  succession;  nor  did  it  impose,  nor 
was  it  understood  to  impose  any  obligations  but  those 
of  the  old  entail*     3.  At  all  events,  by  the  charter  of 
resignation  1733,  sasine  following  thereon,  and  subse- 
quent titles,  on  which  the  pursuer  and  his  authors  have 
possessed  the  estate  of  Craigiehall  for  a  period  long 
exceeding  the  years  of  prescription,  no  fetters  or  re- 
strictions are  imposed,  except  those  contained  in  the 
original  entail,  nor  upon  other  heirs  than  those  called 
by  that  entail,  nor  otherwise  than  in  connection  with, 
and  dependence  upon  the  validity  and  continuance  of 
that  entail,  and  the  order  of  succession  thereby  esta- 
blished ;  and  that  original  entail  being  now  extinguish- 
ed and  at  an  end  by  prescription,  there  no  longer 
remain  any  effectual  fetters  or  restrictions,  and,  at  any 
rate,  no  fetters  or  restrictions  ever  were  effectually 
imposed  upon  the  heirs  succeeding  under  the  marriage- 
contract.     4.  In  regard  to  the  whole  lands  now  held 
by  the  appellant  under  the  investiture  1733,  and  sub- 
sequent titles,  and,  in  particular,  with  regard  to  such 
part  of  these  lands  as  were  conveyed  in  1758  by  the 
procuratory  of  resignation  granted  by  Charles  Hope  in 
favour  of  the  appellant's  father,  William  Hope  Weir, 
— ^the  lands  being  made  descendible  to  the  heirs  of 
tailzie  named  by  the  origintd  entail  of  1708,  and  also 
to  the  heirs  of  the  marriage-contract  1733,  which  two 
sets  of  heirs  are  different  from,  and  inconsistent  with 
each  other, — ^the  prohibition  against  altering  the  order 
of  succession,  contained  in  the  said  titles,  is  contra- 
dictory, unintelligible,  and  incapable  of  receiving  effect, 
or  of  imposing  any  effectual  prohibition  against  such 
alterations.     5.  The  appellant  is  entitled  to  hold,  and 
does  hold,  the  whole  lands  and  estate  of  Craigiehall, 
subject  to  no  fetters  or  limitations  of  entail,  or,  at  least, 
subject  to  no  valid  prohibitions  against  altering  the 
order  of  succession,  and  is  entitled  to  decree  of  decla- 
rator to  that  effect. 

Answered — 1.  It  being  res  Judicata  that  the  appel- 
lant, as  a  descendant  of  the  Countess  of  Hopetoun,  is 
barred  from  challenging  any  deed  done  by  her  in  con- 
travention of  the  entail  of  1708,  it  necessarily  follows 
that  he  is  barred  from  insisting  in  the  present  action, 
in  which  he  founds  on  the  contract  of  1733,  as  being 
a  contravention  of  the  entail  of  1708.  2.  It  is  also 
res  Judicata  that  any  reduction  of  the  contract  1733, 
and  subsequent  titles^  is  excluded  by  prescription,  and 
consequently,  it  is  res  Judicata  that  the  appellant  does 
not  hold  the  lands  in  fee-simple,  or  subject  to  no  valid 
prohibition  against  altering  the  order  of  succession, 
in  respect  that  the  contract  1733,  and  subsequent 
titles,  have  been  held  to  be  a  valid  tailzied  investiture, 
fortified  by  prescription,  and  binding  on  the  appellant. 
In  this  view,  also,  the  present  action  is  entirely  ex- 
cluded on  the  plea  of  res  Judicata,  3.  The  contract 
of  marriage,  and  the  investitures  following  on  that 
contract,  in  favour  of  the  appellant's  grandfather,  of 


his  father,  and  of  himself,  contain  an  order  of  succes- 
sion, and  a  variety  of  limitations,  which  are  effectual 
against  all  the  substitutes  under  the  destination  con- 
tained in  that  contract,  and  no  substitute  can  alter  the 
order  of  succession,  or  hold  the  lands  in  fee-simple, 
without  incurring  an  irritancy  for  himself,  and  the 
descendents  of  his  body.  The  appellant  is  therefore 
seeking  to  have  that  declared,  which,  if  actually  done 
by  him,  would  lead  to  an  immediate  forfeiture  of  his 
title  to  the  estate.  4.  The  contract  of  marriage  of 
1733,  and  titles  following  thereon,  even  without  re- 
ference to  the  entail  of  1708,  and  although  not  forti- 
fied by  prescription,  are  binding  upon  every  substitute 
heir  succeeding  to  the  estate,  who  does  not  claim 
under  any  prior  and  preferable  titles ;  and  that  contract 
and  investitures  form  a  tailzied  destination,  unchal- 
lengeable in  every  question  iiUer  hceredes,  and  binding 
upon  each  heir  as  he  succeeds.  5.  This  contract  of 
marrria|;e  of  1 733,  and  the  subsequent  titles,  which  all 
bear  reference  to  the  original  entail  of  1708,  duly  re- 
corded, together  with  the  entail  itself,  are  in  every 
respect  valid  and  effectual ;  and  there  is  no  ground  in 
law  upon  which  the  appellant  can  claim  a  right  to  hold 
this  estate  in  fee-simple,  or  to  alter  the  order  of  sue  > 
cession. 

The  Lord  Ordinary  ordered  cases,  and  reported  the 
cause.  The  First  Division  of  the  Court  appointed  the 
following  question  to  be  laid  before  the  Judges :  <<  Whe- 
ther, under  the  circumstances  stated  on  the  record, 
there  is  a  valid  subsisting  entail  of  the  estate  of  Craigie- 
hall, whereby  the  pursuer  of  the  present  action,  Mr 
Hope  Vere,  is  effectually  prohibited  from  altering  the 
order  of  succession,  contracting  debt,  and  selling  the 
said  estate?"  A  hearing  in  presence  of  the  whole 
Court  followed.  An  unanimous  opinion  was  returned 
by  the  consulted  Judges,  in  which  the  Judges  of  the 
First  Division  concurred.  Their  opinions  are  given 
ante.  Vol.  V.  p.  313.  On  5th  March  1833,  the  fol- 
lowing interlocutor  was  pronounced : 

'*  Sustain  the  defences  and  assoilzie  the  defenders,  so  far  as 
respects  all  the  lands  and  estate  mentioned  in  the  summons  of 
declarator,  except  the  lands  of  Upper  Ciaigie  and  lands  of 
Standanstane,  with  the  teinds,  contained  in  the  charter  23d 
February  1758,  and  decern ;  and  as  to  the  lands  and  teinds  in 
the  said  charter  1758,  they  reserve  the  consideration  of  the  en- 
tail of  these,  until  the  issue  of  the  action  of  declarator  and  re- 
duction, still  in  dependence  in  the  Second  Division  of  the 
Court:  Find  the  pursuer  liable  in  expenses,  appoint  an  ac- 
count," &c. 

By  subsequent  interlocutor  of  22d  June  1833,  ex- 
penses were  awarded  against  Mr  Hope  Vere,  who  pre- 
sented an  appeal  against  these  interlocutors. 

The  appellant  farther  pleaded — 1.  It  is  incompetent 
to  look  beyond  the  charter  of  resignation  and  sasine  in 
1733,  at  the  marriage-contract,  in  order  to  determine 
whether  the  fetters  of  the  entail  attached  to  the  heirs 
holding  under  that  charter  and  infeflment.  Where  an  in- 
vestiture has  been  made  in  lands,  whatever  might  be  the 
previous  intention  of  the  parties,  the  terms  on  which 
that  investiture  had  taken  place  can  alone  be  regarded, 
and  must  be  strictly  construed.  Now,  in  the  charter 
of  resignatioq,  by  which  the  lands  are  disponed  to  the 
new  series  of  heirs,  the  dispositive  clause  is  absolute 
and  unconditional.  It  contains  no  limitation  what- 
ever.    Then  comes  the  qtuBquidenif  or  recital  of  the 
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former  holding  of  the  lands,  of  their  resignation  into 
the  hands  of  the  Crown,  and  of  the  provisions  and  con- 
ditions under  which  the  new  infeftment  was  to  be  grant- 
ed. But  this  clause,  though  it  mentions  the  subject  of 
the  fetters  of  an  entail,  is  simply  narrative,  not  im- 
posing any  substantial  fetters,  but  merely  stating  that 
resignation  had  been  made,  and  on  what  conditions. 
Thus,  no  fetters  or  limitations  were  effectually  im- 
posed on  the  heirs  of  the  investiture  of  1733,  but  they 
were  directed  only  against  the  series  of  heirs  1708, 
which  was  different  from  that  contained  in  the  dispo- 
sitive clause  of  charter  1733,  which  last  has  now  been 
decided  to  be  the  only  existing  destination,  the  other 
having  been  long  extinguished  by  prescription.  2. 
The  appellant  is  not  prevented  from  looking  at  the 
deed  of  1708,  so  as  to  establish  the  discrepancy  be- 
tween the  destination  therein,  and  that  in  the  charter 
1733,  although  the  latter  be  Uie  only  existing  destina- 
tion, as  the  charter  bears  in  gremio  reference  to  the 
old  destination. 

The  respondents  replied — The  charter  of  resigna- 
tion, 1733,  did  not  merely  narrate  the  fetters,  but  en- 
grossed and  directed  them  against  the  new  series  of 
heirs ;  this  was  expressly  done,  both  in  the  tenendas 
clause,  and  by  the  precept  of  sasine.  But  if  this  were 
doubtful,  it  is  competent  to  refer  to  the  marriage- 
contract,  and  the  procuratory  therein,  which  was  the 
warrant  of  the  cluurter,  and  which  clearly  established 
that  the  new  series  of  heirs  was  to  be  placed  under 
the  fetters.  If,  however,  parties  are  not  entitled  to 
look  beyond  the  charter,  this  must  apply  to  both,  and 
exclude  any  reference  by  the  appellant  to  the  old 
deed,  1708,  from  which  alone  the  discrepancy  between 
the  two  destinations  is  apparent;  the  charter  not 
containing  both,  but  merely  referring  to  the  old  one, 
and  that  on  the  supposition  that  both  were  identical. 

Lord  Brougham, — My  Lords,  there  were  two  cases  heard  at 
the  early  part  of  this  session,  when  my  noble  and  learned  friend 
behind  me,  who  has  just  adressed  your  Lordships,  was  present. 
Those  two  cases  are,  Vere  v,  Vere,  and  Ross  o.  M'Leay. 
Very  great  attention  was  bestowed  both  by  my  noble  friend 
and  myself  upon  both  of  those  cases,  and  they  have  been  con- 
sidered since  the  argument.  It  mil  not  be  in  my  power,  in 
moving  your  Lordships  to  give  judgment  in  these  cases,  to 
enter  at  any  considerable  length  into  either  of  them,  and  into 
one  of  them  to  enter  at  any  length  at  all.  Were  I  to  have 
gone  into  the  particulars  either  of  the  legal  arguments  upon  the 
one,  or  of  the  arguments,  chiefly  in  point  of  fact,  upon  tne  long 
detailed  accounts,  and  the  controversy  in  which  those  accounts 
were  involved,  in  the  other,  I  should  have  occupied  a  very  con- 
siderable portion  of  yoar  iiordships*  time,  and  should  moreover 
have  found  that  I  had  not  sufllcient  time  allotted  to  me  to  re- 
duce these  arguments  into  such  a  shape  as  to  make  them 
worthy  of  your  Lordships*  attention,  and  profitable  to  the 
parties  respecting  whose  interests  they  might  have  been  ad- 
dressed to  this  House.  My  Lords,  this  is  owing  to  the  sudden 
termination  of  the  present  sitting  of  this  House.  If  one  or 
two  days  more  had  been  given  for  the  purpose  of  enaliling  my 
noble  and  learned  friend  and  myself  to  have  reduced  into  writ- 
ing the  reasons  upon  which  our  opinion  is  grounded,  on  which 
opinion  we  are  about  to  move  your  Lordships  to  give  judgment 
in  the  cases, — ^if  time  had  been  allowed,  it  would  have  been  more 
latis&ctory  to  me,  and  possibly  it  might  have  been  more  satis- 
fiustory  to  the  parties,  as  well  as  to  your  Lordships.  From  the 
course,^  however,  which  we  are  about  to  recommend  to  your 
Lordships  in  both  of  these  cases,  the  impossibility  of  enteiing 
into  a  detail  of  those  reasons  in  the  one  case,  or  of  giving  any 
thing  more  than  a  mere  general  statement  of  opbiou  in  the 


other,  will  be  the  less  to  be  regretted  upon  two  accounts :  first, 
because  we  are  prepared  to  recommend  to  your  Lordships  to 
affirm  in  both  these  cases ;  secondly,  because,  in  the  course  of 
the  very  elaborate  arguments  which  were  held  at  the  bar  in 
each  during  a  very  considerable  part  of  the  early  period  of  this 
session,  in  the  conversations  which  took  place  (if  I  may  so 
term  them)  between  your  Lordships  and  the  parties  at  the  bar, 
and  the  constant  opportunities  which  we  had  of  stadng  how 
different  points  struck  us  as  they  were  successively  argued, 
the  parties  can  be  at  no  loss  to  know,  nor  will  they,  when  I 
shall  very  generally  state  the  grounds  of  the  decision,  be  at  any 
loss,  by  recollecting,  to  perceive  what  the  grounds  are  upon 
which  our  reoommendadon  to  your  Lordships  is  founded.  My 
Lords,  the  case  of  Vere  o.  Vere,  the  first  of  these  cases,  aro»a 
from  an  action  of  declarator  brought  by  Mr  Hope  Vere,  the 
present  owner  under  an  entail  of  the  estate  of  Craigiehall  and 
others,  in  which  the  other  heirs  of  entail  were  called  to  appear, 
for  the  purpose  of  having  it  declared  that  he  wad  free  from  the 
fetters  of  an  entail,  said  to  have  been  constituted  by  a  charter 
executed  by  the  Ckwntess  of  Hopetoun  in  1733,  or  at  least  to 
have  it  found  that  he  was  free  from  any  fetters  whieh  should 
cifectually  prohibit  him  (that  is  to  say,  by  prohibitory,  irritant 
and  resolutive  clauses)  from  altering  the  order  of  succession  in 
those  estates.  The  question,  then,  which  was  raised  in  the  ap- 
peal by  the  Court  below,  upon  which  the  opinions  of  the  other 
Judges  were  taken,  and  upon  which  their  Lordships,  after 
much  deliberation,  pronounced  their  unanimous  opinion,  was 
substantially,  whether,  upon  the  true  constnicdon  of  the  deed 
of  conveyance  of  1733  by  itself,  or  the  two  deeds  of  1733  and 
1708  together,  constituting  the  investiture  under  which  the 
estates  were  held,  it  was  an  effectual  prohibition  against  the 
heirs  of  entail  successively,  of  whom  the  appellant  is  one, 
against  altering  the  order  of  succession, — whether  there  was  by 
that  investiture  a  valid  and  effectual  entail  constituted.  And, 
my  Lords,  the  opinion  of  the  consulting  Judges,  in  which  we 
entirely  coincide,  was,  that  though  the  conveyance  of  the  charter 
of  1733  was  inartifidally  framed,  though  it  was  not  conceived 
and  executed  in  the  proper  technical  form,  iu  the  best,  or  any 
thing  like  even  a  tolerably  good  technical  form  of  Scotch  convf^y- 
ancing,  nevertheless,  upon  that  deed  itself,  without  going  to  the 
deed  of  1708,  there  was  a  valid  entail  constituted,  with  fetters 
sufficient  to  prohibit  the  present  appellant  from  altering  the 
order  of  succession.  My  Lords,  this  is  a  question  purely  of 
Scotch  conveyancing,  it  would  therefore  have  required  a  case 
very  clear  from  any  doubt  and  argument  at  your  Lordships' 
bar, — it  would  have  required  a  very  strong  and  unhesitating 
opinion  to  have  been  formed  by  my  noble  and  learned  friend  or 
myself,  to  have  justified  us  In  recommending  to  your  Lordships 
to  have  altered,  at  the  hearing,  a  judgment  so  pronounced  by 
such  authority,  upon  such  a  question.  Nevertheless,  if,  upon 
examining  the  case  fully, — if,  on  minutely  sifting  the  different 
parts  of  Uiis  case,  we  had  come  to  the  conclusion  that  there 
was  error  in  the  judgment  of  the  Court  below ;  that  the  reasons 
which  were  supposed  to  justify  the  decision  of  the  Court  below 
were  insufficient;  and  that  the  arguments  tendered  to  your 
Lordships  in  support  of  that  judgment  were  not  well  founded, 
we  certainly  should  have  had  no  more  hesitation  iu  doing  upon  this 
occasion  that  which  we  have  done  on  former  occasions  of  a  si- 
milar description,  and  which  this  House  expects  to  be  done  in 
those  cases  whidi  may  call  for  it  by  those  filling  the  situations 
which  we  have  held,  and  still  hold,  of  advising  your  Lordships 
in  matters  of  law,  though  the  questions  on  whieh  those  cases 
may  turn  may  be  questions  purely  of  Scotch  law,  and  the  most 
technical  questions  of  Sootdi  conveyancing.  But,  ray  Lords, 
that  was  not  the  result  of  our  examination  into  this  case.  Oo 
the  contrary,  such  of  your  Lordships  as  may  have  been  present 
when  the  case  Mraa  heard,  may  recollect  that  we  moot  minutely 
examined,  I  will  not  say  most  minutely  scrutinized,  the  whole  of 
the  clauses  of  that  deed  of  1733,  and  we  came  to  the  conclusion 
then,  and  further  consideration  has  eompletely  settled  me  in 
that  conclusion,  that,  notwithstanding  the  inartificial  manner, 
in  some  respects,  in  which  this  deed  is  framed,  there  is  never- 
theless, according  to  the  uniform  precedents,  and  constant  prac- 
tice of  conYeyandng  in  Scotland,  sufficient  in  that  deed  to  con- 
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stitute  a  prolubition  of  an  alteration  of  the  succearion,  and,  if 
not  perfectly  apt,  sufficiently  apt  to  constitute  a  fencing  of  that 
prohibition  against  altering  the  succession.  My  Lords,  there  was 
mnother  property  involved  in  the  nme  question,  on  which  the 
consulting  Judges  in  the  Court  below  were,  on  the  second  re- 
mit, (not  answering  on  the  first,)  again  consulted — I  mean  that 
rehuing  to  the  lands  of  Craigie  and  Standingstanes,  whether 
the  taillie  of  that  estate  was  sufficiently  fenced,  and  the  deed 
of  prohibition  sufficiently  fenced  by  the  subsequent  deed  of 
17^.  That  question  has,  however,  not  been  disposed  of  in 
the  Court  below ;  that  question  has  been  reserved,  in  conse- 
quence of  some  other  proceedings  in  an  action  of  declarator  and 
reduction  now  pending  in  the  Second  Division.  The  judg^ 
ment  I  propose  to  your  Lordships  will  affirm  the  interlocutors 
appealed  from,  of  the  5th  of  March  1833,  and  the  22d  of  June 
1^3  (which  merely  related  to  the  costs),  and  will  not  affect  in 
any  degree  the  part  of  the  interlocutor  relating  to  the  estate  of 
Craigie  and  Standingstanes,  on  which  I  will  not  make  on  the 
present  occasion  a  single  observation.  I  now  move  your  Lord- 
ships that  these  two  interlocutors  be  affirmed,  but,  under  all 
the  circumstances  of  the  case,  do  not  propose  to  your  Lordahips 
to  give  any  costs. 

Lord  lifndhurst, — My  Lords,  it  is  only  necessary  for  me  to 
say,  that  I  entirely  agree  in  the  observations  of  my  noble  and 
learned  fnend. 

Interlocutors  cffirmed. 

Lord  Corehouse,  Ordinary, — Richardson  and  Connell,  Ap* 
pellant's  Soiieitorg. — Spottiswoodeand  Robertson,  Bgspondentg' 
SoUcUoTM T^-^^O 


No.  10. 


14th  Juli^  1837. 
House  op  Lords (W.H.D.) 

-Hugh  Rose,  AvpeUant,  v.  Macleat's  Trus- 
tees, Sespondenis, 

Accounting — Taciturnity — Lapse  of  time — Settlement — Held 
(affirming  the  judgment  of  the  Court  of  Session,)  that  in  an 
action  of  count  and  reckoning,  brought  in  1824,  regarding  ac- 
counts commencing  in  1796,  a  claim  for  a  general  accounting 
could  not,  after  the  lapse  of  time,  be  sustained  ;  and  that  aU 
though  wure  silence  would  not  have  absolutely  barred  the  action, 
the  siUnce  of  the  pursuer,  coupled  with  the  mutual  transmission 
ofaecounU  in  1801, 1802  and  1803,  although  without  any  set- 
tlement thereupon,  must  limit  the  subsequent  accounting  to  these 
accounts,  as  they  stood. 

This  was  a  very  involved  question  of  accounting  be- 
tween the  appellant,  forn&erly  agent  for  the  deputy  pay- 
master-general in  the  West  Indies,  and  the  Trustees  of 
the  late  Mr  Kenneth  Macleay,  formerly  first  clerk  in 
his  employment  when  in  that  office.  The  appellant 
had,  on  his  return  to  England  in  bad  health,  in  1796-7, 
appointed  Macleay  his  attorney  in  his  absence ;  and 
the  latter  had  intromitted  very  largely.  Both  were  in 
the  West  Indies  in  1800-1.  They  transmitted  mu- 
tual accounts  in  1801,  1802  and  1803.  Both  returned 
to  Great  Britain  in  1806.  The  appellant  brought  an 
action  of  count  and  reckoning  against  Macleay  in 
1824,  for  an  alleged  balance  of  £28,000  (Hi  his  intro- 
missious. 

The  appellant  pleaded-^Thai  Macleay,  as  his  at^ 
toraey,  and  having  confessedly  intromitted  to  a  great 
extent,  was  bound  to  account  and  pay  the  baluice : 
That  the  balance  pursued  for  was  established ;  and  that 
there  was  no  room,  in  the  circumstances,  for  the  plea 
of  prescription. 

The  respondents  pleaded — That  under  the  summons, 
and  the  examination  of  the  appellant  as  a  haver  con- 
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ceming  the  vouchers  of  the  accounts,  he  was  not  en- 
titled to  any  accounting :  That  the  Statute  of  Limita- 
tions cut  off  the  claim ;  and  that  it  was  also  cut  off  by 
taciturnity. 

The  material  circumstances  of  the  case  are  mention- 
ed in  the  following  interlocutor  of  the  Lord  Ordinary, 
which  was  adhered  to  by  the  Court  on  9th  July  1830: 

'<  The  Lord  Ordinaty  (17th  Fehniary  1830,)  having  heard 
parties'  procurators,  and  considered  the  closed  record,  and  whole 
productions,  finds,  that  the  pursuer  and  the  late  Mr  Kenneth 
Macleay  were  engaged  in  various  extensive  and  complicated  pe- 
cuniary transactions  in  the  West  Indies,  in  the  year  17d6,  and 
the  following  years:  Finds,  that  in  March  1801,  at  which  time 
these  transactions  appear  to  have  ceased,  Mr  Macleay  furnished 
an  account-current  to  the  pursuer,  bringing  out  a  balance  due  to 
the  former  of  £333.  10.  7^ :  Finds,  that,  on  the  24th  day  of 
April  1802,  a  second  account  was  sent  by  Mr  Macleay  to  the 
pursuer,  commencing  with  the  balance  of  £333.  10.  7^.,  and 
closed  by  a  balance  due  to  the  pursuer  of  £175.  3.  0 :  Finds, 
Chat  the  completeness  of  these  accounts  was  not  admitted  by 
the  pursuer ;  but  that,  on  the  other  hand,  the  pursuer  in  the 
year  1802,  transmitted  to  the  late  Mr  Macleay  an  account,  com- 
mencing with  the  balance  of  £333. 10.  7^.  stated  in  the  account 
first  mentioned,  and,  after  inserting  various  additional  articles 
of  charge,  closing  with  a  balance  as  due  by  Mr  Macleay  of 
£1251.  12.  5;  and  lastly,  that  the  pursuer  transmitted,  on  the 
20th  of  January  1803,  another  account,  setting  out  with  the 
balance  of  £1251.  12*.  5.,  and  closing  with  a  balance  of  £1903. 
Is.  9d. :  Finds  that  there  is  no  evidence  of  these  accounts 
having  been  finally  adjusted :  Finds,  that,  in  the  end  of  the 
year  1806,  and  the  beginning  of  1807,  a  short  correspondence 
took  place  between  the  parties,  respecting  the  pursuer's  claims, 
in  which  reference  appears  to  have  been  made  by  the  pursuer  to 
the  balance  claimed  in  1803,  while  Mr  Macleay  appears  to  have 
denied  his  liability  for  that  or  for  any  balance :  Finds  that  from 
that  period  until  the  year  1821,  no  demand  of  accounting,  or  of 
any  kind,  was  advanced  by  the  pursuer  against  the  late  Mr 
Macleay,  and  no  additional  alteration  on,  or  rectification  of  the 
foresaid  accounts  was  offered  by  the  pursuer :  Finds  that  in  the 
year  last  mentioned,  a  demand  of  a  settlement  was  made  by  the 
pursuer ;  and  that,  in  the  year  1824,  the  pursuer  raised  the  pre- 
sent  action  of  tount  and  reckoning,  concluding  for  the  produc- 
tion and  examination  of  the  account  of  the  whole  of  Mr  Macleay  *s 
alleged  intromissions,  from  the  year  1796:  Finds  that,  under 
the  circumstances  of  this  case,  the  claim  for  a  general  account- 
ing cannot,  after  such  a  lapse  of  time,  be  sustained,  and  that  the 
long  silence  of  the  pursuer,  though  not  pleadable  in  absolute  bar 
of  the  action,  ought,  when  combined  with  the  circumstance  of 
the  accounts-current  mutually  transmitted  in  the  years  1801, 
1802  and  1803,  to  receive  effect  in  limiting  the  accounting  to 
the  contents  of  those  accounts  as  embracing  the  whole  transac* 
tions,  which  the  parties  themselves,  having  means  of  informa- 
tion now  unattainable,  ultimately  considered  to  be  outstanding 
and  unsettled ;  and  therefore  remits  the  case  to  Mr  Donald 
Lindsay,  accountant,  with  directions  to  consider  the  said  ac- 
counts, balanced  as  above  mentioned,  and  the  vouchers  and  do- 
cuments to  which  the  parties  respectively  refer  in  regard  to 
them,  and  to  report  if  any,  and  what  balance  be  due  to  Uie  pur- 
suer, agreeably  to  the  principles  laid  down  in  the  preceding 
findings." 

Thereafter  there  were  certain  proceedings  with  re- 
ference to  the  finding  of  expenses,  which  terminated  in 
an  interlocutor  of  the  Court  on  23d  June  1835.  Mr 
Rose  appealed. 

Lord  Brougham, — I  would  now  call  your  Lordships*  attention 
to  the  case  of  Rose  v,  hla«leay.  It  was  a  litigation  which  com- 
menced in  February  1824,  touching  a  series  of  accounts  and 
transactions  between  the  parties, — those  accounts  and  those 
transactions  having  closed  twenty  years  before  this  action  com- 
menced in  February  1824, — leading  to  the  pronouncing  of  six 
Sttcoesdve  interlocutors  in  Uie  Court  below,  the  earliest  Grifthem, 
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I  think,  in  January  1829,  and  the  last,  as  late  as  June  1B35. 
My  Lords,  the  parties  have  been  enabled  to  collect  the  opinions 
entertained  by  some  of  your  Lordships,  by  the  observations 
which  were  made,  and  the  explanations  which  were  called  for 
in  the  course  of  the  argument.     Our  opinion  was  thus  expressed 
on  the  leading  features  of  the  case.     Where  we  saw  reason  to 
doubt  the  items — and  there  were  but  a  few  of  them  where 
we  saw  any  reason  to  doubt, — the  explanations  we  received 
seemed  to  us  to  put  an  end  to  all  doubt,  and  to  make  it  im- 
perative upon  your  Lordships  not  to  allow  an  alteration  of  the 
judgment  below,  even  respecting  those  on  which  a  doubt  might 
for  the  moment  be  entertained,  especially  considering  the  great 
lapse  of  time  unaccounted  for, — when  I  say  unaccounted  for,  I 
do  not  mean  to  allege  that  there  was  not  something  like  a  rea- 
son given,  but  which,  in  my  opinion,  did  not  at  all  explain  the 
taciturnity,  as  it  is  called  in  the  Scotch  law,  for  so  many  years. 
It  was  not  at  all  satisfactorily  accounted  for  on  the  ground  on 
which  it  was  put,  namely,  that  the  appellant  had  a  great  in- 
terest in  not  coming  to  any  thing  like  a  difference,  if  he  could 
help  it,  with  the  other  party,  for  that  his  own  accounts  could 
not  pass,  and  that  therefore  it  was  expedient  not  to  quarrel  with 
the  other  party.     That  appears  to  me  rather  worse  than  no  ex- 
planation.    It  was  not  a  very  good  argument  to  be  urged ;  but 
it  was  the  only  one  which  could  be  suggested  to  counteract  the 
operation  of  that  which  they  could  not  get  rid  of,  namely,  the 
unaccounted  for  delay.     But,  my  Lords,  we  went  into  the  items 
minutely,  and  our  opinion  was,  that  if  the  delay  had  not  taken 
place,  in  a  very  great  majority  of  those  items  there  was  suffi- 
cient to  justify  the  result  of  the  examination  of  those  accounts 
in  the  Court  below,  as  imported  into  those  six  interlocutors,  the 
first  in  January  1829,  and  the  last  in  June  1835,  which  related 
to  a  sum  of  somewhat  above  £900  allowed  to  the  respondents 
in  the  Court  belpw  for  costs.     That  item  bore  a  very  small  pro- 
portion to  the  whole  of  his  demand — the  amount  of  those  items 
which  he  disputed  being  somewhere  about  £50,000 — the  sum 
awarded  for  costs  was  not  £1000 ;  and  a  further  consideration 
of  this  case  confirming  the  view  originally  taken  upon  the  hear- 
ing, and  leading  us  not  to  differ  from  the  Court  below  as  to 
the  accounts, — I  am  of  opinion  that  they  were  right  also  in 
having  allowed  the  costs  by  the  last  interlocutor  in  June  1835, 
amounting  to  £950,  and,  therefore,  upon  a  view  of  the  whole 
case,  I  would  humbly  advise  your  Lordships  to  affirm  the  inter- 
locutors complained  of,  and  to  allow  the  costs  oC  the  appeal. 
Lord  Zjfndhursi I  concur  with  my  noble  and  learned  friend. 

Interlocutors  affirmedy  with  costs. 

Lord  Ordinary^  Fullerton. — John  Macqueen,  Appellant**  So- 

licitor Spottiswoode  and  Robertson,  Respondents  Solicitors, 

HW.H.D.l 

nth  July  1837. 
HousB  OF  Lords (W.H.D.) 

No.  11. — Peter  Hill  (some  time  Colieetar  of  Poor/' 
rcUes/or  the  City  of  Edinburgh^)  and  Alexamdeb 
Thomson  (present  Collector  of  PoorZ-rates  for  the 
said  City)y  Appellants^  v,  Charles  Cdivinoham, 
W.S.,  (Factor  for  the  Proprietors  of  the  Waterloo 
Hotel,  Edinburgh,)  and  Peter  M'Craw,  (Collector 
ofihe  Assessment  for  the  support  of  the  Poor  in  the 
Parish  of  South  JLeith),  Respondents. 

Poor — Assessment — Statute  54  Geo.  III.  c.  170 — Burgh, 
Royal — Parish,  Landward  and  Bnrghal— .  ne  royalty  of  the 
city  of  Edinburgh  havina  been  extended  by  the  Statute  54 
Geo,  III.  c.  170,  over  the  property  of  the  Waterloo  Hotel, 
in  the  parish  of  South  Leith,  though  without  disjoining  it 
from  that  parish — Held,  1.  (affirming  the  judgment  of  the 
Court  of  Session),  That  the  hotel  was  not  liable  in  pay^ 
ment  of  poors* -rates,  both  to  the  city  of  Edinburgh  and  parish 
of  South  Leith ;  and  that  the  Idagistrates  of  the  city  of 
Edinburgh  had  acquired,  vi  statu  ti,  right  to  assess  the  pro- 
prietors  and  occupiers  of  houses  built,  or  to  be  built,  on  the 
lands  to  which  the  royalty  was  extended,  in  an  equal  propor- 


tion of  poors'-money  at  the  same  rate  as  in  the  rest  of  the 
city  :  but,  2.  (Reversing  the  judgment  of  the  Court  of  Ses- 
sion), 2%at,  the  Statute  not  directing  in  what  manner  the 
sums  so  assessed  should  be  applied,  the  Magistrates  and  Coun^ 
dl  of  Edinburgh  were  not  bound  or  entitled  to  pay  to  tJte 
parish  of  South  Leith,  or  to  apply  to  the  maintenance  of  the 
poor  thereof,  a  part  of  the  assessmetU  so  to  be  levied,  corres- 
ponding to  the  amount  of  the  assessment  for  the  poor  of  the 
parish  of  South  Leith,  which  might  have  been  payable  for  the 
said  property,  ahng  with  the  other  parts  of  that  parish. 

By  Statute  54  Geo.  IIL  c.  170  (1814),  certain  com- 
missioners were  appointed  for  erecting  a  new  jail  in 
Edinburgh  on  the  Calton  Hill,  and  opening  up  a  com- 
munication with  the  east  end  of  Prince's  Street ;  and 
for  that  purpose  they  were  empowered  to  acquire 
ground,  not  merely  for  a  road-way,  but  of  a  certain 
breadth  on  each  side,  for  feuing.  The  18th  section  of 
the  Statute  provided, 

"  That  when  the  lands,  grounds,  and  tenements  situated  betwixt 
the  east  end  of  Prince's  Street  and  the  Calton  Hill,  shall  have 
been  acquired  by  the  said  commissioners,  the  royalty  of  the  city 
of  Edinburgh  shall  be  extended  over  the  same,  and  over  the 
said  new  jail,  and  the  said  Provost  and  Magistrates  and  Council 
of  the  said  city,  and  their  successors  in  office,  shall  have  and 
enjoy  the  same  rights,  privileges,  and  jurisdictions  over  the 
same,  as  they  at  present  have  and  enjoy  over  and  within  the 
limits  of  the  extended  royalty,  by  any  law,  statute,  or  esta- 
blished custom ;  and  from  thenceforth  the  Lord  Provost,  Ma« 
gistrates,  and  Council  of  the  said  city,  and  their  successors  in 
office,  shall,  and  they  are  hereby  authorised  and  empowered  to 
stent  or  assess  and  levy  from  the  proprietors  and  occupiers  of 
all  such  houses  as  are  at  present  on  the  said  property,  or  shall 
be  hereafter  built  and  erected  thereon,  an  equal  proportion  of 
the  cess,  annuity,  poors*-money,  and  other  duties,  with  that 
stented  or  assessed  or  levied  by  the  Lord  Provost,  Magistrates 
and  Council  of  the  said  city,  from  proprietors  or  occupiers  of 
bouses  in  the  extended  royalty,  in  the  same  way  and  manner, 
and  with  such  and  the  same  remedies  in  law,  in  case  of  non- 
payment, as  are  practised  or  competent  by  any  law,  Statute,  or 
custom  within  the  said  extended  royalty ;  provided  always, 
that  the  extension  of  the  royalty  over  the  lands,  grounds,  and 
tenements  aforesaid,  is  hereby  made  under  all  the  clauses,  pro- 
visions, declarations,  exemptions,  and  reservations  in  fitvour  of 
his  Majesty  and  others,  which  are  specified  and  contained  in  an 
Act  passed  in  the  7th  year  of  the  reign  of  his  present  Majesty 
(1767),  entitled  an  Act  for  extending  the  royalty  of  the  city  of 
Edinburgh  over  certain  adjoining  lands ;  as  also  saving  and  re- 
serving entire  to  the  Society  of  Incorporated  Trades  of  Calton, 
the  whole  rights,  privileges,  and  immunities  presently  enjoyed 
by  them  as  a  corporate  society.** 

The  Waterloo  Hotel  was  built  on  part  of  the  ground 
which  had  been  acquired  by  the  commissioners  under 
the  authority  of  this  Statute.  Afler  the  Waterloo 
Hotel  was  built,  it  was  assessed  for  poor-rates  for  the 
city  of  Edinburgh.  This  commenced  for  the  year 
1821-22;  and  from  that  time  the  poor-rates  for  that 
property  were  paid  to  the  collector  of  the  city  alone 
— ^no  demand  having  been  made  for  poor-rates  by  any 
other  person  for  several  years. 

The  present  question  arose  from  a  demand  having 
been  made  upon  the  respondent,  Cuniugham,  for  the 
assessment  for  the  poor  of  the  parish  of  South  Leith, 
within  which  the  ground  occupied  by  the  Waterloo 
Hotd  was  situated,  and  an  action  for  that  purpose 
was  raised  against  Cuningham,  as  factor  for  the  pro- 
prietors of  the  hotel,  before  the  Sheriff  of  Edinburgh, 
at  the  instance  of  the  respondent,  M'Craw,  collector  of 
the  poor-rates  of  the  parish  of  South  Iieith,  concluding 
for  £19*  10s.  as  the  amount  of  the  assessment  laid  ou 
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the  Waterloo  Hotel  for  the  poor  of  that  parish  for  the 
year  1827-1828. 

The  defence  against  this  action  was,  that  the  pro- 
perty was  not  liable  both  to  the  parish  of  South  Leith 
and  to  the  city  of  Edinburgh ;  and  in  order  to  ascer* 
tain  which  party  had  a  right  to  the  assessment,  a  sum- 
mons of  multiplepoinding  was  raised  in  name  of  Cun- 
ingham,  in  which  both  the  collector  for  Leith  and  the 
collector  for  Edinburgh  were  called  to  compete  their 
respective  interests.  This  process  was  conjoined  with 
the  ordinary  action  at  the  instance  of  M'Craw.  To 
make  out  his  title,  M'Craw  was  then  allowed  a  proof 
that  the  parish  of  South  Leith  had  at  any  time  drawn 
poor-rates  from  the  property  now  occupied  by  the 
Waterloo  Hotel.  And  he  having  proved  that  poor- 
rates  had  been  paid  by  two  occupiers  of  part  of  the 
ground  on  which  the  Waterloo  Hotel  was  built,  his 
title  was  sustained,  and  thereafter  a  record  was  made 
up  by  condescendence  and  answers,  and  closed. 

The  Sheriff  pronounced  the  following  interlocutor 
on  9th  March  1831 : 

'*  The  SherifT,  in  respect  the  claimant,  •Hill,  only  alleges  he 
has  collected  poors'-money  from  tbe  property  in  qnestion  for 
six  years,  finds  him  not  entitled  to  a  possessory  judgment:  In 
respect  of  the  5tb  section  of  tbe  Statute,  7  Geo.  III.  chap.  57, 
finds  that  the  ground  on  which  the  premises  in  question  have 
been  erected  are  not  disjoined  from  tbe  parish  of  South  Leith, 
nor  annexed  to  the  royalty  of  the  city  of  Edinburgh  by  the  said 
Statute :  Finds,  that  by  the  8cb  section  of  the  Statute,  54th 
Geo.  III.  chap.  170,  tbe  Jail  Commissioners  were  empowered 
to  acquire  lands,  tenements,  &c.  for  the  bridge,  road,  and  com- 
munication specified  in  said  Statute,  and  the  areas  on  each  side 
thereof,  not  exceeding  in  whole  195  feet  in  breadth :  Finds, 
that  in  ease  only  a  part  of  any  house  or  other  building  were 
comprehended  within  the  said  space  of  195  feet,  the  said  Com- 
missioners were,  by  the  15th  section  of  the  said  Statute,  54 
Geo.  IIL,  bound  and  obliged,  if  required  by  the  owner  or 
owners  of  any  such  bouse  or  building,  to  purchase  the  whole 
thereof:  Finds,  that  by  the  18th  section  of  said  Statute,  54 
Geo.  III.,  the  royalty  of  the  dty  of  Edinburgh  was  extended 
over  the  lands,  grounds,  an^  houses  acquired  under  the  8th  and 
15th  sections  of  said  Statute,  subject,  however,  to  all  the 
clauses,  provisions,  declarations,  exceptions,  and  reservations 
in  the  Statute,  7  Geo.  III.  chap.  27,  and  in  particular  to  the 
provision  in  the  12th  section  of  the  said  Statute,  7  Geo  III., 
that  the  several  lands  annexed  to  the  royalty  of  the  city  of 
Edinburgh  shall,  besides  the  cess  to  be  levied  by  the  collector 
of  the  town  for  and  in  respect  of  the  houses  and  buildings,  re^ 
main  liable,  and  be  subjected  to  the  payment  of  a  rateable  pro- 
portion of  the  cess,  land-tax,  and  other  public  duties  imposed 
or  to  be  imposed  on  tbe  shire  of  Edinburgh,  for  and  in  respect 
of  the  grounds ;  and  also  to  the  provision  in  the  16tb  section, 
that  the  said  lands  disjoined  from  the  parishes  of  St  Cuthberts 
and  South  Leith,  and  the  heritors  thereof,  shall  remain  liable 
and  be  subjected  to  the  minister's  stipend,  and  other  parochial 
burdens  :  Finds,  therefore,  that  the  premises  in  question,  in  so 
far  as  tbe  grounds  on  which  they  are  erected  have  been  ac- 
quired under  the  8th  and  15th  sections  of  the  Statute,  54  Geo. 
III.,  are  liable  in  poor8*-rates  to  the  claimant,  M*Craw,  in  re- 
spect of  the  value  of  the  ground  on  which  the  premises  are 
built — and  to  the  claimant.  Hill,  in  respect  of  tbe  value  of  the 
premises  or  houses  built  on  said  ground  ;  and  that  any  part  of 
the  said  premises  which  may  have  been  acquired  by  the  com- 
missioners, but  not  in  terms  of  the  said  8tb  and  15th  sections, 
ore  liable  in  poors'-rates  to  the  claimant,  M*Craw,  in  so  far  as 
respects  the  value  both  of  the  ground  and  of  the  premises  built 
on  the  ground :  Before  fiirther  procedure,  grants  diligence  at  the 
instance  of  the  claimant.  Hill,  for  production  of  any  of  tbe  docu- 
ments mentioned  in  the  notes  annexed  to  the  4th  and  5th  articles 
of  hit  condescendence,  No.  14,  which  are  not  already  produced 


in  process;  and  grants  commission  to  the  clerk  of  Court,  or  to 
Mr  Wilson,  Mr  Cameron,  Mr  Mitchell,  or  Mr  Cairns,  solicitors- 
at-law,  to  examine  havers,  receive  exhibits,  and  report  within 
three  weeks." 

Both  of  the  collectors  reclaimed  against  this  in- 
terlocutor, pleading  that  both  were  entitled  to  full  pay- 
ment. Answers  were  lodged  to  their  petitions ;  and 
the  Sheriff  seeing  the  turn  which  the  debate  and  pleas 
of  parties  had  taken,  declined  to  judge  farther  in  the 
matter,  explaining  as  his  reason,  that  he  was  proprie- 
tor of  some  shares  in  the  Waterloo  Hotel,  and  that  he 
had  previously  proceeded,  in  judging  of  the  case^ 

"  on  the  supposition  that  the  nominal  pursuers  were  only  liable 
in  once  and  single  payment ;  and  that  therefore  any  decision  to 
be  pronounced  was  a  matter  of  indifference  to  them.  But  the 
case  is  different,  if  the  nominal  pursuers  are  to  be  liable  in  full 
payment  to  both  the  claimants." 

The  Sheriff-substitute  then  pronounced  the  follow- 
ing interlocutor : 

'*  7th  September  1831 The  Sheriff-substitttte  having  con- 
sidered the  conjoined  processes,  finds  that  tbe  Act  of  Parlia- 
ment, 54  Geo.  III.  c.  170,  which  extends  the  royalty  over  the 
whole  or  part  of  the  ground  on  which  the  Waterloo  Hotel  has 
now  been  built,  does  not  disjoin  that  ground  from  the  parish  of 
South  Leith,  and  does  not  expressly  provide  that  the  ground 
shall  not  be  liable  to  the  poor-rates  of  that  parish  ;  and  there- 
fore finds,  that  that  ground,  with  the  houses  built  or  to  be 
built  upon  it,  must  be  liable  to  those  poor-rates,  in  the  same 
manner  as  any  other  ground  in  that  parish :  Finds,  that  by  that 
Act  of  Parliament  it  is  expressly  provided  in  section  18,  that 
the  Magistrates  of  the  dty  of  Edinburgh  may  levy  from  the 
proprietors  and  occupiers  of  all  houses  built,  or  to  be  built,  on 
tbe  ground  over  which  the  royalty  is  so  extended,  the  same 
proportion  of  cess,  annuity,  poors'-money,  and  other  duties,  as 
within  the  extended  royalty ;  and  finds  that  that  right  to  poor- 
money  is  not  affected  by  the  reservation  contained  in  the  con- 
cluding part  of  the  same  section  ;  and  therefore  finds,  that 
houses  built,  or  to  be  built,  on  that  ground  are  liable  to  poor- 
rates,  as  fully  as  any  other  houses  vHthin  the  extended  royalty : 
Therefore  ordains  the  defender,  Cuningham,  to  pay  to  the  pur- 
suer, M'Craw,  the  sum  of  £19.  10s.,  concluded  for  in  his  action, 
with  the  lawful  interest  thereon  from  Martinmas  1827  till  pay- 
ment ;  dismisses  the  process  of  multiplepoinding  as  inappli- 
cable to  this  case,  where  both  claimants  are  entitled  to  full 
payment ;  reserving  to  the  claimant.  Hill,  to  institute  such 
action  as  he  may  be  advised  against  the  pursuer,  Cuningham,  for 
payment;  and  reserving  to  him  his  defences  with  regard  to 
the  extent  of  ground  included  within  tbe  royalty,  the  amount 
of  the  sum  which  may  be  demanded  from  him,  or  otherwise 
as  he  may  be  advised :  Finds  the  pursuer,  Cuningham,  liable 
in  the  expenses  incurred  by  tbe  other  parties  in  the  conjoined 
processes  ;  allows  accounts  thereof  to  be  given  in,  and  de- 
cerns." 


This  interlocutor  was  advocated ;  and  the  Lord  Or- 
dinary having  (23d  November  1832,)  repelled  the 
reasons  of  advocation,  Cuningham  presented  a  reclaim- 
ing note,  on  advising  which  (7th  February  1833,)  parties 
were  appointed  "  to  give  in  short  cases  on  the  pointa 
in  dispute." 

In  limine,  it  was  argued  for  the  respo'udent,  M'Craw, 
that  the  process  of  multiplepoinding  raised  by  Cuning- 
ham, was  an  incompetent  proceeding,  and  inapplicable 
to  the  circumstances,  in  respect  there  were  not  two  or 
more  parties  claiming  right  to  one  fund,  of  which  the 
raiser  was  liable  only  in  once  and  single  payment,  but 
two  parties,  each  claiming  for  himself  payment  from 
the  raiser  of  a  separate  and  particular  lum  of  poor*'- 
rates. 
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Hill  maintained,  in  addition,  that  the  procefls  was 
the  more  incompetent,  tliat  the  right  of  the  Magistrates 
of  Edinburgh,  his  constituents,  was  established  by  Sta- 
tute, and  had  been  homologated  by  Cuningham,  the 
title  of  whose  constituents  flowed  from  the  Magistrates, 
under  that  Statute,  for  a  period  exceeding  seven  years. 

Cnmnghsja  pleaded  in  answer — 1.  That  as  he  was 
exposed  to  double  distress, — ^the  same  poor-rates  being 
demanded  from  him  both  by  the  city  of  Edinburgh 
and  the  parish  of  South  Leith,  and  an  action  raised 
against  him  by  the  collector  of  the  latter  parish, — the 
process  of  miUtiplepoinding  raised  by  him  was,  in  these 
circumstances,  competent,  and  ought  to  have  been  sus- 
tained by  the  Sheriff;  and,  2.  That  where  a  process 
has  been  dismissed  as  incompetent,  or  not  suited  to  the 
circumstances  of  the  case,  it  is  not  competent,  in  dis- 
missing that  process  on  either  of  these  grounds,  at  the 
same  time  to  decide  the  rights  of  parties  on  the  merits, 
or  to  accompany  the  judgment  dismissing  the  process 
with  any  findings  prejudging  the  rights  of  parties  in 
any  competent  action  which  may  afterwards  be  brought. 

On  the  merits,  it  was  argued  for  Cuningham — 1. 
That  the  same  subject,  locally  situated  in  one  parish, 
could  not  be  liable  in  poor-rates  to  two  different  pa- 
rishes. 2.  That  the  Statute  54  Geo.  III.  chap.  170, 
contained  no  authority  for  subjecting  the  Waterloo 
Hotel  in  poor-rates,  both  to  the  city  of  Edinburgh  and 
the  parish  of  South  Leith.  3.  That  if  the  above  Sta- 
tute was  held  as  subjecting  this  property  to  poor-rates 
to  the  city  of  Edinburgh,  afler  it  came  to  be  included 
in  the  royalty,  then,  according  to  fair  interpretation, 
it  must  in  law  be  held  as  relieving  the  property  from 
any  similar  assessment  to  which  it  might  have  been 
previously  subjected  to  other  parishes,  and  merely  as 
transferring  the  right  to  levy  the  assessment  from  the 
one  parish  to  the  other.  4.  That  if  the  terms  of  the 
Act,  64  Geo.  IH.  ch.  170,  were  not  to  be  interpreted 
as  transferring  the  right  of  exaction  from  South  Leith 
to  the  city,  then  the  qualification  in  that  Statute,  de- 
claring that  the  extension  of  the  royalty  was  under 
the  provisions,  declarations,  exemptions,  and  reserva- 
tions of  the  previous  Act  of  7th  Geo.  HL,  must  be 
held  as  excluding  any  claim  on  the  part  of  the  city, 
and  leaving  the  poor-rates  still  to  be  payable  to  the 
parish  of  South  Leith,  in  the  manner  pointed  out  and 
reserved  to  that  parish  in  that  prior  Statute.  6.  That 
wliether  the  right  of  exaction  remained  with  the  pa- 
rish of  South  Ix^ith,  or  was  transferred  to  the  city,  the 
property  for  which  the  advocator  acted  could  not,  un- 
der any  fair  interpretation  of  the  Statute  54  Geo.  IH., 
be  subjected  in  the  full  assessment  of  poor-rates  to 
both  parishes.  At  the  utmost,  it  could  only  be  sub- 
jected in  a  proportion  to  each  ;  to  the  one  for  the  ground 
as  it  was  before  the  application  of  the  Act,  and  to  the 
other  for  the  increased  value  afler  the  application  of 
tlie  Act ;  or,  in  the  case  of  a  different  rate  of  assess- 
ment, the  property  would  be  entitled  to  deduction  from 
the  one  of  the  amount  of  poor-rates  paid  to  the  other 
parish. 

Argued  for  Hill— L  That  the  Magistrates  of  Edin- 
burgh had  right  to  exact  the  sums  claimed  by  them, 
under  the  terms  of  the  Act,  54  Geo.  III.  chap.  170, 
which  specially  declares,  that  "  they  shall,  and  they 
are  hereby  authorised  and  empowered  to  stent  or  as- 


sess and  levy  from  the  propriettMrs  and  occupiere  of 
all  such  houses  as  are  at  present  on  the  said  property, 
or  shall  be  hereafter  built  or  erected  thereon,  an  equal 
proportion  of  the  cess,  annuity,  poors'-money,  and 
other  duties,  with  that  stented  or  assessed  and  levied 
by  the  Lord  Provost,  Magistrates,  and  Council  of  the 
said  city,  from  the  proprietors  and  occupiers  of  houses 
in  the  extended  royalty,  in  the  same  way  and  manner, 
and  with  the  same  remedies  in  law  in  case  of  non-pay- 
ment, as  are  practised,  or  competent  by  any  law,  sta- 
tute, or  custom  within  the  said  extended  royalty."  2. 
That  this  right  conferred  on  the  Magistrates  was  li- 
mited or  qualified  by  no  burden,  whether  of  a  public 
or  a  private  nature,  which  might  {veviously  affeety  or 
may  thereafter  affect  the  property  to  which  the  Act 
extended.  3.  The  title  of  Cuningham's  constituents, 
flowing  from  the  Magistrates  with  special  reference  to 
the  Act  54  Geo.  III.,  must  form,  in  so  far  as  respects  the 
right  of  the  Magistrates,  the  measure  of  the  burden  of 
these  constituents,  who  could  not  challenge  or  dispute 
the  special  obligation  under  which  it  was  granted.  4. 
The  plea  of  Cuningham  was  inequitable,  in  respect  that 
the  authors  of  his*  constituents,  or  these  constituents, 
received  value  of  the  amplest  nature  for  the  burdens 
imposed  under  the  title,  and  the  Act  with  reference  to 
which  it  was  granted,  in  the  increase  in  the  value  of 
the  property  embraced  in  the  conveyance  to  them,  in 
consequence  of  the  measures  adopted,  and  expense  dis- 
bursed under  the  Act.  5.  And  that  the  right  of  the 
Magistrates  could  not  be  excluded  by  an  allegation  that 
the  property  over  which  it  extended  might  be  subject 
to  other  burdens. 

Argued  for  M'Craw — 1.  Cuningham  was  liable 
to  the  respondent,  M'Craw,  in  payment  of  the  poor- 
rates  sued  for  in  the  action  at  his  instance,  in  respect 
the  Waterloo  Hotel,  and  the  ground  which  forms  its 
site,  were  locally  situated  within  the  parish  of  South 
Leith,  and  in  respect  these  had  never  been  disjoined 
from  it.  2.  That  were  it  even  to  be  held  that  the  hotel 
and  ground  have  been  legally  disjoined  from  the  parish 
of  South  Leith,  still  Cuningham  was  Jiable  in  payment 
of  the  poor-rates  for  that  parish,  in  respect  the  dis- 
junction, if  made  by  the  Act  54  Geo.  III.  ch.  170,  or 
by  any  other  act  or  proceeding,  was  made  subject  to 
the  provisions,  &c.  of  the  Act  7th  Geo.  III.  ch.  27,  by 
which  Act  it  was  expressly  provided,  that  though 
certain  lands  were  thereby  (Hsjoined  from  the  parishes 
of  St  Cuthberts  and  South  Leith,  and  annexed  to  the 
parish  of  St  Giles,  and  the  royalty  of  the  city  of  Edin- 
burgh extended  over  them,  the  heritors  of  the  said 
lands  should  remain  liable,  and  be  subjected  to  the 
ministers'  stipends  and  other  parochial  burdens,  in  the 
same  manner  as  if  that  Act  had  never  been  passed. 

The  cases  were  appointed  to  be  laid  before  the 
whole  Court  for  their  opinions  in  writing.  For  these 
opinions  see  ante.  Vol.  VII.  p.  43d. 

On  advising  these  opinions,  the  Court  (25th  Jane 
1835,)  pronounced  the  following  judgment : 

"  Find,  in  conformity  with  the  majority  of  these  opinions, 
that  the  property  of  the  Waterloo  Hotel,  over  which  the  royalty 
of  the  city  of  Edinburgh  was  extended  by  the  Statute  54  Geo. 
III.  cap.  170, 18  not  liable  in  payment  of  poors'-rates,  both  to 
the  city  of  Edinburgh  and  the  parish  of  South  Leith ;  there- 
fore, recal  the  interlocutor  of  the  Lord  Ordinary,  advocate  tbe 
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conjoined  causes,  alter  the  interlocutor  of  the  Sheriff,  and  as- 
soilzie the  advocator  from  the  conclusions  of  the  action  at  the 
instance  of  Peter  M'Craw,  collector  for  South  Leith,  and  de- 
cern :  Find  that  the  Magistrates  and  Town  Council  of  Edin- 
burgh have  acquired,  vi  sfatuH,  right  to  assess  the  proprietors 
and  occupiers  of  houses  built,  or  to  be  built,  on  the  lands  to 
which  the  royalty  was  extended,  in  an  equal  proportion  of 
poors*-inoney,  at  the  same  rate  as  they  do  in  the  rest  of  the  ex- 
tended royalty,  but  that  the  foresaid  Statute  does  not  direct  in 
what  manner  the  sums  so  assessed  by  the  Magistrates  and 
Council  shall  be  applied :  Find,  as  the  property  has  not  been 
disjoined  from  the  parish  of  South  Leith,  nor  annexed  to  any 
parish  in  the  city  of  Edinburgh,  that  the  said  Magistrates  and 
Council  are  bound  to  pay  to  the  parish  of  South  Leith,  or  apply 
to  the  maintenance  of  the  poor  thereof,  a  part  of  the  assessment 
80  to  be  levied  by  them,  corresponding  to  the  amount  of  the 
assessment  for  the  poor  of  the  parish  of  South  Leith  payable  for 
said  property,  along  with  the  other  portion  of  that  parish,  and 
that  they  may  apply  the  remainder  of  that  assessment,  if  any, 
after  satisfying  the  primary  claim  of  the  parish  of  South  Leith, 
IB  maintaining  the  poor  of  Edinburgh,  or  to  any  purpose  to 
which  the  poprs'-money  of  the  rest  of  the  extended  royalty  may 
lawfully  be  applied :  Therefore,  rank  and  prefer  the  claimant, 
the  collector  of  the  poors'-rates  for  the  city  of  Edinburgh,  to 
the  fund  in  sieJio,  being  £21.  13.  4.,  assessed  by  the  said  Magis- 
trates on  the  said  Waterloo  Hotel  fronv  Whitsunday  1827  to 
Whitsunday  1828 ;  and  rank  and  prefer  the  said  Peter  M*Craw, 
collector  of  poors'-rates  for  South  Leith,  as  a  rider  on  the  claim 
of  the  said  collector  for  the  Magistrates  and  Council  of  Edin- 
burgh, to  the  extent  of  £19.  10s.,  as  the  proportion  of  the  said 
assessment  felling  to  South  Iieith,  and  decern  accordingly: 
Find  the  claimants,  Peter  M'Craw  and  Peter  Hill,  conjunctly 
and  severally  liable  to  the  advocator  in  the  expenses  of  pro- 
cess ;  allow  an  account  to  be  given  in,  and  remit  to  the  auditor 
to  tax  the  same  and  report :  Quoad  ultra,  find  no  expenses 
due  to  either  of  the  claimants ;  reserving  entire  all  questions 
as  to  any  claim  at  the  instance  of  the  pariah  of  South  Leith 
upon  thiat  part  of  the  property  in  question  over  which  the 
royalty  is  not  extended^  and  to  die  proprietors  their  defences  as 
accords." 

Against  this  judgment  Hill  and  Thomson,  the  col- 
lectors of  poors'-rates  for  the  city  of  Edinburgh,  ap- 
pealed. 

At  first  advising,  on  13th  April  1837» 

Lord  Brougham  said.  My  Lords,  there  is  a  case  which  has 
occupied  a  yery  long  time  in  argument,  of  which,  I  suppose,  I 
cannot  complam.  At  the  same  time,  I  entirely  agree  in  the  re- 
mark made  on  the  part  of  the  respondent,  that  in  the  Court  of 
King's  Bench,  on  a  Wednesday  or  a  Saturday,  five  or  six  sudi 
cases  used  to  be  disposed  of.  This  case  has  taken  two  days 
and  a-half  iefote  your  Lordships.  I  do  not  mention  that  by 
way  of  complaint,  but  to  mark  the  very  great  interest  which  it 
seems  to  excite,  and  the  proportionable  zeal  which  the  counsel 
and  parties  show  who  are  employed  on  both  sides  for  their 
clients,  in  regard  to  the  matter  in  dispute ;  and,  therefore,  I 
should  request  your  Lordships  toallo  w  further  time  to  consider  the 
Statutes  which  have  been  referred  to,  the  proceedings  below,  and 
the  arguments  which  have  been  adduced  at  your  Lordi^ps*  bar. 
I  must  again  state,  that,  on  one  point  of  the  case,  namely,  the 
roultiplepoinding,  it  is  embarrassing  to  find,  that  although  there 
does  hang  over  it,  in  my  mind,  some  little  doubt,  to  go  no  fur- 
ther than  that,  yet  it  is  very  embarrassing  to  find  that  the  learn- 
ed Judges  have  not  given  any  opinion  on  that  part  of  the  case, 
but  yet  they  have  idl  (with  one  exception,  which  I  shall  pre- 
sently observe  on)  decided  in  fiivour  of  the  competency  of 
the  multiplepoinding.  If  there  has  been  any  exception,  it  is 
that  of  Loid  Medwyn;  for  Lord  Medwyn,  by  repelling  the 
reasons  of  advocation,  sets  up  the  interlocutor  of  the  She- 
riff-substitute, which  dismissed  the  multiplepoinding;  never- 
theless, it  is  inconsistent  with  that,  that  his  Lords^p  shonld 
agree  witb  all  the  other  Judges  who  appear  to  have  no  doubt 
on  the  matter,  and  to  have  held  the  competency  of  the  multi- 
plepoinding.    Under  these  circumstances,  I  diould  feel  the 


greatest  possible  apprehension,  not  to  say  alarm,  in  coming  to 
any  conclusion  on  a  question,  which  is  very  much  a  matter  of 
practice,  with  respect  to  the  competency  of  the  multiplepoind- 
ing, although  that  was  free  from  all  doubt,  when  I  find  one  of 
the  learned  Judges  does  not  seem  to  treat  it  as  quite  settled ; 
and,  therefore,  I  am  not  at  all  prepared  at  present  to  ask  your 
Lordships  to  make  any  order  on  the  interlocutor.  There  re- 
main, likewise,  the  other  questions  of  the  construction  of  the 
A(*tK  of  Parliament,  and  on  those,  also,  1  should  request  further 
time. 

On  again  advising,  SOtli  May  1837: 

Lord  Brougham. — My  Lords,  this  case  is  an  appeal  from  the 
Court  of  Session  in  Scotland,  upon  the  construction  of  several 
Acts  of  Parliament ;  and  the  question  raised  in  the  Court  be- 
low, and  which  now  stands  for  your  Lordships'  decision  upon 
appeal,  was,  whether  or  not  that  part  of  Edinburgh,  comprised 
in  the  Act  of  Parliament,  is  liable  to  be  rated  to  the  poor  of 
the  parish  of  Leith,  and  also  of  Edinburgh ;  or,  whether  it  is 
liable  to  be  rated  only  once ;  and  if  liable  to  be  rated  only  once, 
whether  or  not  the  rate  by  £klinburgh,  or  the  rate  hy  Leith,  be 
the  proper  rate ;  and  if  the  rate  by  Edinburgh  be  the  proper 
rate,  whether  or  not  Leith  has  any  lien,  as  it  were,  over  the  pro- 
duce of  the  rate,  to  the  extent  of  obtaining  from  the  citizens  of 
Edinburgh  its  portion  of  the  rate  levied  by  Edinburgh  ?  My 
Lords,  the  three  parties,  therefore,  are  the  owners  and  occu- 
piers of  property  within  this  part  of  Edinburgh,  comprized  in 
the  Act,  the  town  of  Edinburgh,  and  the  parish  of  Leith.  To 
the  owner  and  occupier  of  property,  it  is  quite  immaterial,  so 
that  he  be  rated  only  once,  whether  the  rate  is  to  be  applied  to 
Leith  or  to  Edinburgh :  So  to  the  town  of  Edinburgh,  it  is  quite 
immaterial  whether  or  not  the  owner  shall  pay  a  rate  to  the 
parish  of  Leith,  provided  he  has  to  pay  twice.  Then  to  the 
parish  of  Leith,  on  the  other  hand,  it  is  quite  immaterial,  whe- 
ther he  shall  pay  a  rate  to  Edinburgh  or  not,  provided  he  has  to 
pay  to  Leith ;  or  if  he  shall  pay  to  Edinburgh,  and  not  to  Leith, 
in  the  first  instance,  it  is  quite  immaterial  to  them,  provided 
that  Leith  shall  obtain  from  the  town  of  Edinburgh  its  portion 
of  the  rate.  My  Lords,  in  construing  this  Act  of  Parliament, 
especially  when  it  is  taken  together  with  other  Acts  affecting 
these  premises,  very  considerable  difficulty  has  arisen ;  and  I 
by  no  means  intend  to  say  that  the  case  is  free  firom  all  doubt, 
although  certainly,  upon  the  whole,  after  the  best  attention  I 
have  been  able  to  give  to  the  arguments  of  the  case,  and  the 
best  consideration  of  the  various  clauses,  some  of  them,  I  must 
confess,  in  the  different  Acts  apparently  made  without  those 
making  them  haWng,  at  the  time,  in  view  exactly  the  former 
provisions  of  other  Acts  of  Parliament.  Upon  the  whole,  I 
am  of  opinion  that  the  Court  below  have  come  to  a  right  deci- 
sion, and  have  adopted  a  sound  construction  of  the  Acts,  in  re- 
versing the  decision  to  which  the  Lord  Ordinary  originally 
came ;  which  decbion  of  the  Lord  Ordinary  confirmed  the  lia- 
bility of  these  premises  to  be  rated  twice  over ;  their  Lordships, 
on  the  contrary,  holding,  by  a  great  majority,  almost  unani- 
mously, that  the  proper  construction  of  the  Acts  is,  that  a  single 
rate  only  shall  be  levied.  But  my  Lords,  there  is  one  pait  of 
this  judgment  of  the  Court  below  in  which  I  certainly  cannot 
concur.  Their  Lordships  held  that  the  rate  is  leviable  only  once, 
and  they  held  that  that  rate  is  leviable  by  the  city  of  Edinburgh ; 
but  then  they  considered  that  the  dty  of  Edinburgh  was  liable 
to  pay  to  the  parish  of  Leith  a  certain  proportion,  not  very 
clearly  defined,  even,  I  think,  in  the  interlocutor,  but  a  certain 
proportion  of  the  rate,  and  to  appropriate  to  its  own  use  any 
surplus  which  might  remain,  after  paying  that  proportion  which 
Leith  has  a  right  to  receive.  The  first  part  of  the  interlocutor, 
therefore,  to  which  I  ean  see,  upon  the  whole,  no  objection,  for 
the  reasons  I  have  already  stated,  and  which  I  should  therefore 
submit  to  your  Lordships,  ought  to  be  affirmed,  is,  that  **  the 
Lords  having  resumed  consideration  of  the  cases  for  the  parties, 
with  the  opinions  of  the  consulted  Judges,  find,  in  conformity 
with  the  m^ority  of  these  opinions,  that  the  property  of  the 
Waterloo  Hotel,  over  which  the  royalty  of  the  city  of  Edin. 
burgh  was  extended  by  the  Statute  54  Geo.  III.  c.  170,  is  not 
liable  in  payment  of  poors'-rates  both  to  the  city  of  Edinburgh 
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and  to  the  parish  of  South  Leith :   Therefore,  recal  the  inter* 
locator  of  the  Lord  Ordinary ;  advocate  the  conjoined  causes, 
alter  the  interlocutor  of  the  Sheriff,  and  assoilzie  the  advoca- 
tor from  the  conclusions  of  the  action  at  the  instance  of  Peter 
M'Craw,  collector  for  South  Leith,  and  decern :   Find  that  the 
Magistrates  and  Town  Council  of  Edinburgh  have  acquired,  vi 
fM/Hfi,  right  to  assess  the  proprietors  and  occupiers  of  houses 
built,  or  to  be  built,  on  the  lands  to  which  the  royalty  was  ex- 
tended, in  an  equal  proportion  of  poors*-inoney,  at  the  same  rate 
as  they  do  in  the  rest  of  the  extended  royalty."  Now  to  that,  also, 
I  see  no  objection  ;  it  may  not  be  absolutely  necessary ;  but  the 
material  part,  affirming  the  right  of  the  single  rating,  and  excluding 
double  rating,  stands  as  it  should.     I  can  see  no  objection  to  that, 
but  I  object  to  what  follows  that :  "  but  that  the  foresaid  Statute 
does  not  direct  in  what  manner  the  sums  so  assessed  by  the  Ma- 
gistrates and  Council  shall  be  applied ;  find" — this  is  the  finding 
which  I  object  to — "  find,  as  the  property  has  not  been  disjoined 
from  the  parish  of  South  Leith,  nor  annexed  to  any  parish  in  the 
dty  of  Edinburgh,  that  the  said  Magistrates  and  Council  are 
bound  to  pay  to  the  parish  of  South  Leith,  or  apply  to  the 
maintenance  of  the  poor  thereof,  a  part  of  the  assessment  so  to 
be  levied  by  them,  corresponding  to  the  amount  of  the  assess- 
ment for  the  poor  of  the  parish  of  South  Leith,  payable  for  said 
property,  along  with  the  other  portion  of  that  parish,  and  that 
they  may  apply  the  remainder  of  that  assessment,  if  any,  after 
satisfying  the  primary  claim  of  the  parish  of  South  Leith,  in 
maintaining  the  poor  of  Edinburgh,  or  to  any  purpose  to  which 
the  poors'-money  of  the  rest  of  the  extended  royalty  may  law- 
fully be  applied ;  therefore,  rank  and  prefer  the  claimant,  the 
collector  of  the  poors*-rates  for  the  city  of  Edinburgh,  to  the 
fund  in  medio,  being  £21.  13.  4.,  assessed  by  the  said  Magis- 
trates on  the  said  Waterloo  Hotel  from  Whitsunday  1827  to 
Whitsunday  1826."    That  which  is  consequential  upon  the  first 
part  of  the  interlocutor  will  stand  ;  of  course,  to  that  there  is 
no  objection :  but  the  second  part  of  the  consequential  direc- 
tions which  is  applicable  to  the  second  part,-^to  the  part  that 
takes  in  Leith,  as  it  is  termed  in  some  of  the  pleadings,  as  a 
rider  to  Edinburgh,  in  proportion  to  the  amount  of  its  popular 
tion, — that  part,  of  course,  must  follow  the  fate  of  the  part  ob* 
jected  to,  namely  :  "  and  rank  and  prefer  the  said  Peter  M'Craw, 
collector  of  poors'-rates  for  South  Leith,  as  a  rider  on  the 
claim  of  the  said  collector  for  the  Magistrates  and  Council  of 
Edinburgh,  to  the  extent  of  £19.  10s.,  as  the  proportion  of  the 
said  asaesament  fidling  to  South  Leith,  and  decern  accordingly." 
Now,  my  Lords,  the  short  reason  upon  which  I  hold  that  it  is 
impossible  that  this  part  of  the  assessment  can  stand  is,  that  it 
is  really  making  part  of  an  Act  of  Parliament.    Their  Lordships 
have  stated,  and  justly  stated,  that  the  application  of  the  rate  by 
the  Magistrates  and  Town  Council  is  not  provided  for  by  the 
Act  of  Parliament ;  but  it  does  not  follow  from  that,  you  are 
in  a  decree  of  the  Court  which  deals  with  the  law  to  supply 
the  defect  of  the  Act,  and  lo  make  a  regulation  for  which  there 
is  no  warrant  to  be  found  within  the  four  comers  of  the  Act  of 
Parliament.     It  is  indeed  also  contrary  to  all  principle  of  rat- 
ing.    This  species  of  rating  is  new, — ^it  is  a  thing  of  which  one 
has  not  heard ;  and  I  am  not  aware,  in  all  the  Acts  which  have 
passed  in  various  sessions  for  making  rates  of  different  descrip- 
tions, that  there  is  one  single  instance  of  one  single  district 
rated  for  the  use  of  another  district,  and  that  other  district 
claiming,  and  being  allowed  to  be  let  in  as  a  rider  to  the 
first  rated  district.     Now,  if  this  is,  generally  speaking,  not  to 
be  admitted,  it  is  peculiarly  not  to  be  admitted  in  a  case  like 
the  present,  where  the  question  is  as  to  the  amount  of  rate, 
and  the  mode  of  applying  that  rate,  not  with  a  view  to  Leith, 
but  with  a  view  to  Edinburgh.    It  is  the  wants  of  Edinburgh 
that  are  to  be  the  criterion  of  the  rate  to  be  imposed  on  those 
premises.  It  is  in  respect  of  the  exigency  of  the  case  in  Edin- 
burgh, that  is  to  say,  the  wants  of  the  poor  in  Edinburgh,  and 
the  means  of  Edinburgh  to  provide  for  these  wants.    Leith  is 
to  obtain  a  portion  of  that,  and  the  portion  of  Leith  is  to  be 
esrimated,  (of  course  it  ought  to  be  estimated,  at  least,)  not  ac- 
cording to  the  exigency  of  the  case  of  Edinburgh,  but  according 
to  the  exigency  of  the  case  arising  from  the  state  of  the  poor  in 
Leith.     My  Lords,  those  reasons,  and  several  others,  are  very 


distinctly  stated  in,  I  think,  the  seventh  reason  which  is  an- 
nexed to  the  case  of  one  of  these  parties,  and  in  that  seventh 
reason,  to  be  found  in  the  twenty-third  page,— I  do  not  say 
the  whole  of  the  arguments  there  are  such  as  one  can  entirely 
go  along  with,  but  certainly  the  greater  number  seem  to  em- 
body reasons  which  are  unanswerable  for  reversing  this  part  of 
the  finding.    My  Lords,  this,  I  must  say,  in  justice  to  all  parties, 
was  not  a  point  that  could  be  given  up  as  part  of  the  finding : 
one  party  could  not  safely  give  it  up,  namely,  Leith.     Leith 
would,  I  think,  very  willingly  have  given  it  up,  not  to  be  cum- 
bered with  the  burden  in  the  argument,  if  it  had  been  sure 
that  there  would  have  been  a  reversal  on  the  rest  of  the  case, 
and  that  either  a  double  rating  would  have  been  allowed,  or  a 
rating  to  Leith  would  have  been  allowed ;  but  then,  as  it  was 
possible  that  the  interlocutor  might  have  been  afiirmed,  and 
that  no  double  rating  might  have  been  allowed,  and  that  the 
rating  being  a  single  rate,  Edinburgh  would  be  entitled  to  levy 
that  rate,  it  became  those  parties  to  secure  a  guarantee  against 
consequences ;  and  they  could  not  give  up  this  part  of  the  find- 
ing, inasmuch  as,  by  retaining  this,  they  made  sure  of  obtaining 
their  proportion,  in  case,  upon  other  grounds,  the  judgment  of 
your  Lordships  should  be  against  them,  and  the  judgment  of 
the  Court  below  affirmed ;  but  I  think  it  was  pretty  dear,  in 
the  course  of  the  argument,  that  not  much  reliance  was  placed 
upon  that.     It  is  a  part  of  the  decree  which  their  Lordships, 
in  the  reasons  which  they  give,  do  not  afford  any  satisfisctory 
reason  for.   They  state  that  the  Statute  does  not  direct  in  what 
manner  the  sums  so  expended  shall  be  applied.     One  of  the 
findings  expressly  excludes  that  there  is  any  warrant  in  the  Act 
of  Parliament  for  doing  it,  and  if  that  is  provided  for,  it  caonot 
by  any  means  be  done  in  the  way  in  which  it  is  done  in  this 
judgment.      This,   my  Lords,  is  comparatively  immaterial  to 
the  general  prindple  laid  down  by  the  decree,  which  I  am  dis- 
posed to  recommend  your  Lordships  to  affirm,  that  there  should 
be  a  single  rating,  and  that  that  should  be  for  the  sake  of  Edin- 
burgh.    My  Lords,  I  move  your  Lordships  that  this  part  of 
the  interlocutor  should  be  affirmed,  with  the  exception  of  this 
finding  relating  to  the  payment  of  a  certain  proportion  to  Leith, 
and  the  consequential  finding  to  ascertain  that  portion  out  of 
Edinburgh  to  be  paid  to  the  parish  of  Leith. 

At  final  advising  of  this  date, 

Lord  Brougham — My  Lords,  the  only  question  that  remains 
in  this  case  is  upon  the  costs.  The  judgment  of  the  Court 
below  was  affirmed  with  one  alteration,  that  relating  to  a  part 
of  the  interlocutor  which  threw  upon  a  portion  of  the  pariah  in 
question  the  rate  to  be  paid  to  Edinburgh,  but  requiring  that 
Edinburgh  should  pay  over  a  part  of  the  rate  to  Leith.  That 
part  was  reversed.  Now,  the  costs  of  the  advocator  are  given 
below,  that  is,  the  pursuer  in  the  multiplepoinding,  Mr  Cuning- 
ham.  His  costs  are  given  to  be  paid  by  M*Craw  and  Hill, 
making  them  conjunctly  and  severally  liable ;  and  then  those 
costs,  by  another  interlocutor,  are  specified  at  the  sum  of 
£141.  15.  10.  It  is  quite  dear  that  the  advocator,  the  pursuer 
in  the  multiplepoinding,  must  have  his  costs ;  and  I  understand 
it  is  a  question  between  the  p>arties  whether  Hill  ought  to  pay 
any  part  of  them, — Hill  having  prevailed.  Now,  I  humbly  re- 
commend your  Lordships  to  direct  that  Hill,  the  party  prevail- 
ing, should  pay  his  share  notwithstanding, — that  tney  should  be 
conjunctly  and  severally  liable  to  the  payment  of  the  advo- 
cator's costs.  There  are  no  other  costs.  Leith  pays  no  costs, 
though  it  has  failed.  It  of  course  pays  no  costs  below,  where 
it  did  not  fisil,  but  also  no  costs  of  the  appeal  are  given  against 
M'Craw,  that  is,  Leith.  Edinburgh  pays  its  own  costs,  Leith 
pays  its  own  costs,  and  the  advocator  pays  no  costs  in  the  pro- 
cess below,  Bor  ought  he  to  pay  any  costs  in  the  process  here. 
The  advocator,  Cuningham,  ought  to  pay  no  costs  below,  and 
to  pay  no  costs  here :  he  being  the  pursuer  in  the  multiple- 
poinding, acting  entirely  upon  the  defensive,  willing  to  pay, 
and  only  desirous  of  knowing  to  whom  he  might  safely  pay. 
Then  the  question  will  be,  from  whom  he  is  to  have  his  costs 
here  ?  I  have  more  doubt  about  that.  I  have  more  doubt  about 
piving  him  his  costs  of  the  appeal,  by  making  the  parties  con- 
junctly and  severally  liable  to  pay  those  costs,  which  will  be. 
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In  tbe  result,  making  Edinburgh  and  Leith  pay  equally.  I  am 
inclined  to  think  that  those  costs  must  be  paid  by  Leith,  the 
party  which  has  failed,  and  that  the  costs  below  should  be  paid 
jointly. 

Judgment  in  part  affirmed^  and  in  part  reversed  ac- 
cordingly. 

First  DivisioD. — Lord  Ordinary,  Medwyn. — Richardson  and 

Connell,  Appellanta*  SolicUors Re- 

tpondemUt  SolieUon rW.H.D.J 

UthJufy  IS37. 
Ho  USB  OF  Lords (W.H.D.) 

No.  12. — John  Milleb  and  Others,  Dr  Blacks 
next  of  Kin,  AmellantSy  v.  George  Rowan  and 
John  Miller,  th  Bkusf^s  TrusteeSy  Respondents. 

Trust — Destination — A  party  having  left  hU  property  to  tru»- 
tees,  with  insiructions  that,  after  payment  oftlut  several  provi' 
sions  contained  in  his  settlement,  they  were  to  apply  the  resi- 
due  to  such  benevolent  and  charitable  purposes  as  they  thought 
proper  ;  and  if  it  amounted  to  £600  or  upwards^  to  apply  the 
annual  proceeds  in  yearly  payments  to  domestic  servants  settled 
in  Glasgow,  or  the  neighbourhood,  who  could  produce  good 
characters  from  their  masters,  after  ten  years*  continuous  ser- 
vice  :  and  the  residue  greatly  exceeding  £600 — Held  (affirm- 
ing the  judgment  of  the  Court  of  Session)  that  the  provision 
was  not  voidft'om  uncertainty — Circumstances  in  which  it  was 
also  held  not  void  ftom  error  or  ignorance  on  the  part  of  the 
truster. 

Lfitention — A  sum  of  £2000  being  directed  to  be  lent  out  by  the 
trustees^  and  the  interest  to  be  liferented  by  the  truster's  cousin, 
and  after  her  death  the  principal  sum  to  be  paid  to  the  **  trus- 
tees  or  their  foresaids*' — Held  (affirming  the  judgment  of  the 
Court  of  Session)  that  this  payment  was  intended  to  them  as 
trustees,  and  not  as  individuals. 

The  late  Dr  Black,  who  formerly  practised  as  a  sur- 
geon in  Jamaica,  and  latterly  resided  for  many  years 
in  Glasgow,  died  on  the  19th  October  1834.  By  a 
trust-disposition  and  settlement,  31st  May  1827,  Dr 
Black  conveyed  his  whole  property  to,  and  appointed 
James  Maxwell,  Esq.  of  Ballieston,  now  deceased,  and 
the  respondents,  Messrs  Rowan  and  Miller,  his  trus- 
tees. They  were,  inter  alia^  appointed  to  lend  out 
£2000  on  good  heritable  or  personal  security,  and  to 
take  the  interest  thereof  payable  to  the  testator's  cousin, 
Mary  Maxwell,  during  her  life,  "  and  the  said  principal 
sum  itself  payable  to  my  said  trustees,  or  their  fore- 
saids, at  her  death."  After  an  enumeration  of  several 
legacies,  the  trust-deed  contained  this  clause;  and, 
kuifyf  my  said  trustees 

'*  shall  apply  the  rest  and  residue  of  my  estate  and  effects  to 
such  benevolent  and  charitable  purposes  as  they  may  think  pro- 
per; and  if  the  same  shall  amount  to  £600  StciUng,  or  up- 
wards, I  recommend  to  my  said  trustees,  and  their  foresaids,  to 
execute  a  deed,  vesting  the  same  in  themselves,  and  to  apply 
the  annual  proceeds  thereof,  after  deducting  expenses,  in  yearly 
payments  to  faithful  domestic  servants,  settled  in  Glasgow  or 
the  neighbourhood,  who  can  produce  good  testimonials  of  cha- 
racter and  noorals  from  their  masters  or  mistresses,  after  ten 
years'  service.  No  person  to  be  entitled  to  more  than  £10 
Sterling  yearly,  but  as  much  less  as  my  said  trustees  may  think 
proper.  And  if  the  free  residue  of  my  estate  shall  not  amount 
to  £600  Sterling,  I  authorise  my  trustees  to  distribute  the  same 
to  such  charitable  or  benevolent  purposes  as  they  may  think 
proper.*" 

At  the  date  of  this  deed  of  settlement,  the  testator 
appeared  to  have  possessed  property  to  the  amount 


of  more  than  £14,000,  as  appeared  in  his  cash-book,  in 
which,  from  time  to  time,  he  entered  statements  of 
the  amount  of  his  fortune.  He  stated  his  property 
in  1814  at  £8400,  in  1825  at  upwards  of  £12,000,  and 
in  1827  at  upwards  of  £14,000.  Various  jottings  of 
proposed  legacies  were  likewise  found  in  Dr  Black's 
repositories. 

The  present  action  was  raised  for  the  purpose  of 
trying  the  rights  of  the  parties  claiming  interest  in  Dr 
Black's  succession,  and  particularly  as  to  the  disposal 
of  the  large  residue  of  his  fortune.  The  next  of  kin 
claimed  to  be  preferred  for  the  undistributed  part  of 
the  estate,  after  satisfying  the  legacies  and  provisions 
in  favour  of  the  persons  mentioned  in  the  deed  of 
settlement,  or  for  whatever  sum  the  residue  might  be 
at  any  future  period,  in  the  event  of  the  same  being 
increased  in  consequence  of  any  of  the  legacies  or 
provisions  lapsing,  or  of  it  being  found,  in  the  course 
of  the  process,  that  any  of  the  legacies  or  provisions 
should  fall  to  be  held  as  residue : 

And  they  pleaded — That,  in  so  far  as  regarded  the 
residue  of  the  estate,  the  will  was  void  from  uncer- 
tainty, or  otherwise,  from  not  being  so  conceived  as  to 
carry  any  object  which  the  testator  might  have  had 
in  view  into  effect ;  and  farther,  from  being  executed 
in  error  on  the  part  of  the  granter  as  to  his  means, 
circumstances,  and  condition. 

A  claim  was  also  lodged  on  the  part  of  the  trustees 
as  individuals,  to  be  preferred  to  the  principal  sum 
of  £2000,  liferented  by  Miss  Maxwell,  the  testator's 
cousin,  as  payable  to  them  on  her  decease ;  and,  in  an- 
swer to  the  claim  of  the  next  of  kin, 

They,  as  trustees,  pleaded — That  the  instructions 
given  to  the  trustees  were  sufficiently  specific  and 
distinct,  and  the  trust-deed  was  in  all  respects  a  va- 
lid and  effectual  deed,  whereby  the  whole  of  the  funds 
were  vested  in  the  trustees  for  the  purposes  therein 
expressed,  to  the  exclusion  of  the  heirs- at-law  or  next 
of  kin,  excepting  in  so  far  as  legacies  or  provisions 
might  have  been  left  to  any  of  them  by  the  trust-deed 
— Hill  V.  Burns,  14th  December  1824,  and  Crichton  v. 
Grierson,  12th  May  1826,  both  affirmed  in  the  House 
of  Lords.  And  that  there  being  no  uncertainty  as  to 
the  purpose  to  which  the  testator  intended  the  residue 
of  his  estate  to  be  applied,  there  was  no  reason  why 
the  same  should  not  be  carried  into  full  effect. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, which  was  adhered  to  by  the  Court  on  23d 
February  1836: 

*<  Vlth  January  1836. — The  Lord  Ordinary  having  consider- 
ed the  revised  cases  for  the  parties,  and  whole  process — Finds, 
Imo,  That  the  fee  of  the  sum  of  £2000,  directed  to  be  liferented 
by  fiiary  Maxwell,  belongs  to  and  is  vested  in  the  trustees  of  the 
late  James  Black,  not  as  individuals,  or  for  their  own  personal 
benefit,  but  as  such  trustees  only,  and  must  accordingly  form  a 
part  of  the  residue  of  his  estate,  to  be  disposed  of,  as  such  residue 
is  by  his  trust-deed  directed  to  be  disposed  of,  after  the  termina- 
tion of  the  said  liferent,  and  the  payment  of  all  the  special  lega- 
cies and  provisions :  Finds,  %do.  That  the  destination  of  the 
whole  of  the  said  residue,  contained  in  and  expressed  by  tbe  last 
provision  or  declaration  of  the  said  trust-deed,  is  not  void,  either 
for  uncertainty,  or  as  having  been  made  through  error  or  ignor- 
ance on  the  part  of  the  truster ;  that  the  trustees  are  therefore 
bound  to  carry  it  into  effect,  and  to  administer  and  apply  the  said 
residue  in  conformity  to  the  said  destination ;  and  that  the  next 
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of  kin  of  the  truster  have  no  title  or  interest  in  the  matter,  so 
long  as  the  trustees  shall  duly  administer  as  aforesaid :  And 
hefore  farther  answer,  appoints  the  cause  to  he  enrolled,  that 
parties  may  state  what  decreet  of  preference,  or  otherwise, 
will  be  required  to  carry  these  findings  into  effect,  with  refer- 
ence to  the  shape  of  the  action,  and  the  present  state  of  the  fund 
in  medio, 

"  Note. — The  first  point  turns  wholly  on  a  quastio  vobnUa' 
tia ;  and  it  seems  to  the  Lord  Ordinary  impossible  to  suppose 
that  the  truster  really  intended  to  give  £2000  to  any  individuals 
who  might  happen  to  be  vested  with  the  character  of  his  trus- 
tees at  the  death  of  his  cousin,  Mary  Maxwell.     There  is  full 
power  in  the  deed  to  assume  additional  trustees  at  pleasure, 
and  an  instruction  to  fill  up  the  places  of  those  who  might  die 
or  be  disqualified,  while  the  direction  upon  which  this  claim  of 
the  existing  trustees  is  exclusively  rested,  is  merely  that  they 
bhall  vest  the  £2000  in  such  a  way  as  that  the  interest  shall  be 
payable  to  Mary  Maxwell  during  her  life,  and  the  principal  to 
'  the  said  trustees  and  their  foresaids  (that  is,  their  successors 
in  office)  at  her  death.'     The  Lord  Ordinary  cannot  entertain 
a  doubt  that  it  was  to  be  so  payable  to  them  as  trusteet ;  and 
that,  if  not  otherwise  appropriated  by  new  codicils  or  legacies 
of  the  truster,  it  must  revert  and  fi&ll  back  into  the  general 
mass  of  the  trust^estate.     As  to  the  objection  of  uncertainty  or 
substantial  delegation  of  the  inalienable  right  of  testing  to 
third  parties,  the  Lord  Ordinary  thinks  that  it  has  been  set  at 
rest  by  the  recent  cases  of  Hill  and  Burns,  and  Crichton  and 
Grlerson,  both  most  elaborately  argued  through  all  their  stages, 
and  both  ultimately  confirmed  by  judgments  of  affirmance  in 
the  House  of  Lords.     In  Crichton's  case,  the  destination  of 
the  residue  was  quite  as  vague  and  indefinite  as  it  would  have 
been  in  this  case,  if  the  sum  had  fallen  short  of  £600.     But  as 
it  greatly  exceeds  that  sum,  the  Lord  Ordinary  conceives  that 
the  recommendation  to  apply  it  for  behoof  of  meritorious  ser- 
vants in  Glasgow,  is  to  be  regarded  as  a  specific  instruction 
or  expression  of  will  on  the  part  of  the  truster ;  and  in  that 
view  it  is  infinitely  more  precise  than  any  thing  that  occurred 
either  in  Crichton's  or  Hill's  case,  or  indeed  in  any  of  the  earlier 
cases ;  and  on  a  point  thus  settled  by  authority,  it  would  be  idle 
to  go  into  any  general  argument  on  the  grounds  and  reasons  of 
the  decisions.     The  greater  part  of  the  argument,  and  almost 
the  whole  of  the  evidence  brought  to  show  the  supposed  error 
of  the  truster  as  to  the  amount  of  the  residue  which  he  meant  to 
be  affected  by  this  destination,  appears  to  the  Lord  Ordinary  to 
be  irrelevant  and  inadmissible.     Beyond  all  doubt,  the  trust- 
deed  conveys  his  whole  property  for  the  purposes  there  men- 
tioned ;  and  it  is  altogether  impossible,  therefore,  to  suppose 
that  he  meant  to  die  intestate  as  to  any  part  of  it.     The  dis- 
position of  the  residue  accordingly  is  of  *  the  rest  and  residue  of  my 
estate  and  effects,'  in  the  most  general  and  comprehensive  terms ; 
and  though  the  case  is  supposed,  of  its  felling  short  of  £600, 
the  disposition  recommended  on  die  opposite  supposition,  is  not 
a  disposition  of  £600,  or  any  such  sum,  but  a  disposition  to 
take  effect  '  if  it  shall  amount  to  £600,  or  upwards.*    It  may 
appear  (and  in  fact  it  is)  extraordinary  that,  with  the  know- 
ledge the  truster  had  of  the  actual  extent  of  his  funds,  he  should 
ever  have  contemplated  the  case  of  the  residue  fidling  below 
£600.     But  even  if  no  explanation  could  be  suggested,  the 
Lord  Ordinary  could  not  upon  this  account  refuse  effect  to  the 
dear  words  of  the  deliberate  deed  of  a  sane  man.     He  is  satis- 
fied, however,  with  the  explanation  given  by  the  trustees.     The 
deed  was  executed  upwards  of  seven  years  before  the  truster's 
death,  and  contains  full  power  to  revoke  and  alter.     It  was 
quite  possible,  therefore,  that  either  by  additional  legacies  or  by 
misfortunes  or  extravagance  on  his  own  part,  the  free  residue 
might  be  so  reduced,  before  the  trust  came  into  operation,  as 
either  to  be  altogether  annihilated,  or  to  fidl  below  the  sum  of 
£600,  which  he  seems  to  have  considered  as  the  mtfumicipi  upon 
which  his  scheme  for  the  benefit  of  deserving  servants  could  be 
set  a-going." 

The  next  of  kin  presented  an  appeal  against  this  in- 
terlocutor : 

^rd  Brougham — My  Lords,  the  hist  case  in  which  I  have 


to  advise  your  Lordships  to  give  judgment,  is  that  of  Miller  v. 
Miller,  wMch  was  heard  a  few  days  ago.     The  question  in  this 
case  arises  upon  the  construction  of  an  instrument,  being  the 
trust-disposition  and  settlement  of  a  gentleman  of  the  name  of 
James  Black,  executed  on  the  31st  of  May  1827,  to  operate 
subsequently  to  his  decease,  as  it  was  in  the  nature  of  a  tes- 
tamentary instrument,  mortis  causa  in  the  terms  of  the  Scotch 
law.    The  deed  came  into  effect  by  the  decease  of  Mr  Black 
in  the  month  of  October  1834.     The  question  turned  upon  the 
construction  of  the  two  parts  of  that  instrument.     The  first  of 
those  parts  is  in  these  words :    *'  In  the  third  place,  I  appoint 
my  said  trustees  to  lend  out  the  sum  of  £2000  Sterling  on 
good  heritable  or  personal  security,  taking  the  interest  of  said 
sum  payable  to  Mary  Maxwell,  my  cousin,  half-yearly  during 
her  life,  commencing  the  first  term's  payment  at  the  first  term 
of  Whitsunday  or  Martinmas  that  shall  occur  after  my  death, 
and  the  said  principal  sum  itself  payable  to  my  said  trustees  and 
theirs  aforesaid,  at  her  death ;"  by  "  theirs  aforesaid,"  clearly 
meaning,  as  heirs  or  representatives  are  not  specified,  persons 
whom  the  trustees  are  entitled  to  assume  to  fill  up  vacancies 
occasioned  by  death.     The  only  other  part  of  the  instrument 
important  for  consideration  is  this :    **  And  lastly,   my  said 
trustees  shall  apply  the  rest  and  residue  of  my  estate  and  effects 
to  such  benevolent  and  charitable  purposes  as  they  think  pro- 
per ;  and  if  the  same  shall  amount  to  £600  Sterling,  or  up- 
wards, I  recommend  to  my  said  trustees,  and  their  foresaids,  to 
execute  a  deed  vesting  the  same  in  themselves,  and  apply  the 
annual  proceeds  thereof,  after  deducting  expenses,  in  yearly 
payments  to  fiiithful  domestic  servants  settled  in  Glasgow  or 
the  neighbourhood,  who  can  produce  testimonials  of  good  cha- 
racter and  morals  from  their  masters  and  mistresses,  after  ten 
years'  service  :  no  person  to  be  entitled  to  more  than  £10  Ster- 
ling annually,  but  as  much  less  as  my  said  trustees  may  think 
proper ;  and  if  the  free  residue  of  my  estate  shall  not  amount 
to  the  sum  of  £600,  I  authorise  my  said  trustees  to  distribute 
the  same  to*  such  diaritable  or  benevolent  purposes,"  which 
aids  the  construction  of  the  word  and,  in  the  former  part  of  the 
deed,  to  be  read  or,  "as  they  may  think  proper."    My  Lords, 
upon  the  first  part  of  this  instrument  to  whidi  I  have  referred, 
it  has  been  contended,  not  so  much  here  as  in  the  Court  below, 
that  the  sum  of  £2000,  the  interest  of  which  is  given  to  Mary 
Maxwell,  for  her  Ufe,  and  to  the  trustees  at  her  death,  does 
not  sink  into  the  general  residue  of  the  trust,  but  is  given  to 
them  beneficially,  and  for  trouble.     It  does  not,  however,  seem 
possible  to  maintain  this  proposition.    The  clause  comes  within 
the  general  words  creating  a  trust;  the  words  are:  "  but  in 
trust  always,  for  the  ends,  uses  and  purposes  after  mentioned, 
viz."     The  sum  is  given  to  them  by  the  name  of  trustees.     It 
is  given  also  to  "  theirs  aforesaid,"  that  is,  to  the  new  trustees 
assumed  by  them,  and  of  whom  the  maker  of  the  deed  knew 
nothing.     To  hold  it  a  gift  for  trouble  would  be  doing  violence 
to  the  whole  tenor  of  Uie  instrument,  and  nothing  but  express 
words,  or  plain  implication,  could  take  it  out  of  the  general 
trust-fund.     No  reliance,  indeed,  was  placed  upon  this  point  at 
the  bar ;  and  had  there  been  nothing  more  in  this  case,  I  should 
not  have  detained  your  Lordships  with  any  observations.  But  two 
other  questions  have  been  made,  and  on  these  the  argument  has 
mainly  turned :  first,  whether  there  is  a  trust  constituted  by 
the  deed,  so  as  to  enable  the  fund  to  be  affected  according  to 
the  maker's  intention,  supposing  that  to  be  sufficiently  certain, 
and  that  it  js  such  an  intention  as  can  be  supported  ?  and,  se- 
condly, whether  the  intention  is  so  certain,  and  can  be  so  sup- 
ported?  Upon  the  first  question,  there  seems  no  reasonable 
ground  of  doubt.     It  might  be  enough  to  k>ok  at  the  part  of  the 
deed  immediately  following  the  charitable  gift,  providing  that 
the  trustees  named  shall  execute  the  conveyances  to  those 
whom  they  are  empowered  to  assume  into  the  trust,  "  with 
the  same  power,  and  for  the  purposes  herein  written."    Now, 
among  these,  is  that  of  assuming  others  to  fill  up  the  vacancies 
by  death,  or  declining  to  act ;  and  though  the  trustees  arc  only 
empowered  to  assume  on  vacancies,  that  is  quite  sufficient  for 
continuing  the  trust,  and  would  make  it  their  duty  to  continue 
it,  even  if  they  altogether  declined  themselves.     But  there  is 
a  sufficient  power  in  the  Court  of  Se^on  to  provide  for  con- 
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tinuiog  the  tniBt  in  a  oue  of  this  description,  had  there  heen  no 
such  dause.   It  is  unnecessary  to  inquire  what  power  the  Court 
has,  or  what  it  is  in  use  to  exercise  in  the  case  of  private  trusts 
becoming  defective  by  death  or  non-acceptance ;  although  the 
case  of  Busby,  in  2  Shaw  and  Dunlop ;  Christie,  in  4  Shaw  and 
Dunlop,  and,  still  more  precisely,  that  of  Moir  in  5  Shaw  and 
Dunlop,  a  case  as  late  as  1825  and  1826,  appear  to  leave  no 
doubt  that  in  one  way  or  another,  the  Court  will  prevent  the 
failure  of  a  testator  or  a  disponee's  intentions  for  want  of  trus- 
tees, to  which  proposition,  of  course,  those  cases  are  no  bars  of 
exception,  in  which  the  Court  refused  to  interfere,  where  the 
property  was  given  to  the  heir,  or  other  person,  upon  the  trus- 
tees dying,  or  refusing  to  act,  as  in  the  case  of  Maodowal  v. 
Macdowal,  in  Morrison,  page  7454, — a  case  which,  as  I  stated 
during  the  argument,  came  precisely  within  the  principle  which 
ought  to  govern  the  exercise  of  the  power  of  supplying  a  trust, 
— ^that  if  a  trustee  dies,  or  refuses  the  trust,  where  it  is  quite 
clear  that  the  intention  of  the  testator  was,  that,  in  that  event, 
the  heir  shall  take  the  estate  discharged  of  any  trust,  the  Court 
would  not  be  fulfilling  the  intention  of  the  maker  of  the  deed, 
but  acting  contrary  to  his  intention,  if  it  supplied  a  trustee  in  that 
case ;  that  is  the  very  event  provided  for  in  which  it  was  to  go 
over,  and  the  trust  to  cease.    I  apprehend  (though  it  is  unneces- 
sary to  dispose  of  that  question)  that  this  gift  cannot  be  consi- 
dered as  being  in  the  situation  in  which  it  was  contended  at  the 
bar  to  be,  that  though  there  was  a  most  distinct  constitution  of 
a  trust,  no  mention  being  made  of  heirs,  executors  and  adminis- 
trators, or  personal  representatives,  if  one  of  the  trustees  re- 
fused to  act,  so  that  the  quorum  no  longer  existed,  or  if  they 
all  refused  to  act,  or  all  died,  the  Court  had  no  power  to  give 
effect  to  the  testator's  intention, — an  argument  which  will  re- 
quire a  much  stronger  case,  and  much  clearer  authority  to  sup- 
port it,  than  any  produced  at  the  bar.  But  it  is  quite  unnecessary 
to  enter  upon  that,  for  in  the  present  case  there  is  no  question 
whatever.     The  case  of  Macdowal  t;.  Macdowal  clearly  shows, 
without  deciding  how  the  Court  would  act  in  the  case  of  a 
private  trust,  that  "  there  is  no  doubt  whatever  the  Court  will 
interpose" — (I  ara  now  reading  the  words  of  the  Judges  in  that 
case), — that  was  a  case  which  occurred  in  1789,  according  to 
iny  recollection,  when,  if  at  any  time  the  bench  of  Scotland  was 
filled  by  accomplished  lawyers,  thoroughly  versed  not  only  in 
the  principles,  but  in  the  practice  of  the  law  of  Scotland,  and 
therefore  is  of  high  authority,  and  it  is  there  laid  down  the 
Court  will  interpose,  as  it  is  said,   "  where  no  person  has  any 
immediate  interest  in  the  management ;"  and  estates  destined  to 
charitable  uses  are  expressly  given  by  their  Lordships  as  an  ui- 
atance.     On  this  point,  I  have  rather  referred  to  the  cases,  and 
especially  the  more  recent  ones,  than  even  to  the  highly  re- 
spectable authority  of  Mr  Erskine  in  the  third  book  of  his  Insti- 
tutes, page  9 ;  because,  certainly,  in  former  times,  the  Court  of 
Session  was  in  use  to  go  further  in  supplying  defects  in  trusts 
than  its  later  practice  appears  to  warrant.     Then,  my  Lords,  as 
to  the  second  question,  Is  this  gift  validly  given  to  charitable 
uses  ?     The  maker  of  the  deed  first  says,  that  the  residue  shall 
be  applied  by  the  trustees  to  such  benevolent  and  charitable 
purposes  as  they  may  think  proper.     Suppose  we  read  "  and" 
or,  the  authorities  in  the  Scotch  law  do  not  entitle  us  to  hold 
that  this  is  so  uncertain  as  to  be  void.     In  Hill  v.  Bums,  decided 
by  this  House,  the  fund  was  to  be  distributed  among  institutions 
established,  or  to  be  established  in  Qlasgow,  or  its  neighbour- 
hood,  "  for  charitable  and  benevolent  purposes," — the  same 
words.    This  was  held  sufficiently  certain  by  the  Court  of  Ses- 
sion, and  their  judgment  was  affirmed  by  your  Lordships.     In- 
deed, the  distinction  between  charitable  and  benevolent  uses 
was  not  taken  in  that  case ;  and  there  appears  nothing  in  the 
authorities  on  this  subject  which  should  lead  us  to  suppose 
that  the  Scotch  law  has  ever  given  the  technical  meaning  to  the 
word  charity  or  charitable,  which  our  English  law  has  given 
since  the  Statute  of  Elizabeth.     It  is  true  that  in  Hill  v.  Burns, 
'*  institutions  in  or  near  Glasgow"  are  named;  but  I  am  now 
citing  the  case  on  the  use  of  the  word  *'  benevolent"  only. 
For  that  nothing  can  turn  upon  the  generality  of  the  words  in 
the  present  case,  namely,  *'  charitable  purposes,"  if  the  addition 
of  "  beneTolent"  does  not  vitiate  the  gift,  appears  dear  from 


the  latest  deciaion  of  this  House,  that  in  Crichton  v.  Grierscm, 
where  it  was  held,  after  a  careful  considerarion  of  all  the  autho- 
rities by  the  noble  and  learned  Lord  who  then  presided,  that  a 
gift  to  trustees,  "  to  be  applied  to  such  charitable  purposes  as 
they  shall  think  fit,"  is  good  by  the  kw  of  Scotland.  The  ad- 
dition, in  that  case,  of  *'  bequests  to  friends  and  relations,"  was 
much  relied  on  in  the  argument  at  the  bar,  and  in  the  printed 
cases,  but  it  does  not  form  the  ground  of  the  decision.  My 
noble  and  learned  friend.  Lord  Lyndhurst,  expressly  held,  that 
"  charitable  purposes"  would  be  sufficient,  by  the  law  of  Eng- 
land, and  that  the  Scotch  law  is  less  strict  than  ours  in  this 
respect,  of  which,  indeed,  there  can  be  no  doubt.  1  do  not, 
however,  think  that  the  case  rests  here.  There  follows  the 
general  gift,  a  recommendation  of  a  specific  distribution,  namely, 
yearly  payments  to  faithful  domestic  servants  settled  in  Glas- 
gow and  its  neighbourhood,  who  can  produce  testimonials  of 
good  conduct  from  their  masters  after  ten  years'  service,  and  no 
one  to  receive  more  than  £10  a-year,  how  much  less  is  in  the 
discretion  of  the  trustees.  There  are  several  of  the  gifts  in  the 
cases  referred  to,  which  have  been  supported  by  the  Court  be- 
low, as  well  as  by  this  House,  though  considerably  less  precise 
and  definite  than  this.  Nor  does  the  word  "  recommend"  in- 
dicate here  a  mere  suggestion  or  advice.  It  must  be  taken  as 
imperative.  The  disponer  first,  it  is  true,  gives  the  trustees  a 
full  discretion,  but  he  then  proceeds  to  specify  and  provide  for 
two  events :  the  one,  that  of  the  residue  exceeding  £600,  and 
the  other,  that  of  its  falling  below  £600.  In  the  former  event 
he  specifies,  under  the  form  of  recommending  the  support  of 
old  servants ;  in  the  latter  event,  he  leaves  the  trustees  to  dis- 
tribute to  such  charitable  or  benevolent  purposes  as  they  may 
think  proper.  Supposing,  therefore,  that  any  doubt  could  have 
arisen,  whether  '*  recommend"  was  imperative  or  not,  had  it 
merely  followed  the  first  general  words  (though  I  do  not  at  all 
think  it  would  in  this  case  have  been  otherwise  than  imperative), 
the  addition  of  the  third  clause  removes  all  doubt,  and  shows 
that  the  discretion  only  is  vested  where  the  sum  falls  short  of 
£600.  That  there  can  be  no  difficulty  in  superintending  the 
administration  of  this  fund,  I  take  it  to  be  quite  clear.  The 
cases  referred  to,  particularly  that  of  Cowan's  Hospital,  in 
1825,  reported  in  4  Shaw  and  Dunlop,  prove  incontestibly,  that 
persons  having  an  interest  in  a  charity,  are  entitled  to  put  the 
power  of  the  Court  in  motion,  with  respect  to  its  management ; 
and  I  take  it  to  be  equally  clear,  that  the  next  of  kin  of  the 
founder  may  take  the  same  course.  The  decree  appealed  ftom 
must  therefore  be  affirmed.  But  as  whatever  doubt  may  be 
thought  to  exist  in  the  case  has  been  occasioned  by  the  terms 
of  the  deed,  and  especially,  considering  that  this  is  the  case  of  a 
fund  given  to  charity  by  a  person  who  appears  not  to  have 
been  at  all  sure,  probably  who  did  not  suppose  that  it  would 
turn  out  to  be  any  thing  like  so  considerable  as  it  has  done ;  for 
he  speaks  of  its  exceeding  £600,  or  falling  short  of  £600,  and 
it  turned  out  to  be  £12,000,  (upon  which  an  argument  was 
raised,  grounded  upon  a  case  in  Ambler,  that  he  did  not  mean, 
if  it  was  much  more  than  £600,  that  it  should  be  so  applied), 
I  am  decidedly  of  opinion  that  the  whole  costs,  both  below  and 
here,  should  be  borne  by  the  estate. 

Judgment  termed. 

Authorities  for  Next  of  Kin. — Murray  v.  Fleming,  21st  Fe- 
bruary 1829,  and  Dick  v.  Ferguson,  22d  January  1758,  and 
authorities  cited  in  these  cases. 

Second    Division. — Lord    Ordinary,    Jeffrey. — Deans  and 

Dunlop,  Appellants'  Soliciiora Archibald  Graham,  Respon" 

dents'  Solicitor [W.H.D.] 


16th  Jufy  1837. 
House  of  Lo&ds. — (W.H.D.) 

No.  13. — Hugh  Bremneb,  W.S.,  and  Others,  Ap- 
pellantSf  v,  Christofheb  Kerb,  Curaiar  Bonis  far 
Mrs  Ann  Hcdiburton  or  Maxwelly  Respondent. 

Factor  Loco  Tutoris — Cautioner,  Judicial — Held  (affirming  the 
judgment  of  the  Court  of  Sewion),  that  a  bond  of  caution  for 
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a  factor  loco  tutoris  wom  efidualf  though  alleged  to  be  drfee^ 
iive  in  U$  chuMes^  and  wanting  an  express  obligation  thai  the 
factor  ehould  mccountfor  hie  intromissiona, 

Expenses-^Inner-House — No  expenses  having  been  moved  for 
at  the  time  of  pronouncing  a  judgment  in  the  Court  f^  Session 
in  the  Inner^House^  and  a  petition  craving  them  having  been 
subsequent^  presented — Held  (affirming  the  interlocutor  of 
the  Court  of  Session),  that  the  petition  was  incompetent^  and 
the  expenses  re/used* 

Vitioui  Intromission — A  factor  loco  tutoris  having  died,  and 
his  estate  failing — Question,  whether  a  bond  of  caution  should 
be  held  effectutd  against  parties  who  iniromitted  with  the  estate 
of  his  cautioner,  without  a  formal  legal  title,  to  the  extent  of 
the  balance  due  by  the  factor  at  the  period  of  the  cautioner  s 
death  only,  or  also  for  the  period  subsequent  thereto,  remitted 
for  opinion  ^fthe  whole  Court, 

On  21st  November  1795,  the  late  Mr  James  Brem- 
uer,  solicitor  of  stamp  duties,  was  appointed  factor 
ioco  tutoris  to  Mrs  Haliburton  or  Maxwell,  who  had 
fallen  into  a  state  of  mental  imbecility,  and  on  that 
occasion  he  lodged  a  bond  of  caution,  subscribed  by 
himself  as  principal,  and  by  Mr  Hugh  Breniner,  ac- 
countant in  Edinburgh,  as  cautioner,  containing  the 
following  obligatory  clause : 

'*  Therefore  witt  ye  me,  the  said  James  Bremner,  as  princi- 
pal, and  the  said  Hugh  Bremner,  accountant  in  Edinburgh,  as  cau- 
tioner, surety  and  full  debtor,  with  and  for  me,  to  be  bound  and 
obliged,  likeas  we  do  hereby  bind  and  oblige  us,  jointly  and  se- 
verally, our  heirs,  executors  and  successors  whomsoever,  that  I, 
the  said  James  Bremner,  shall  do  exact  diligence  in  performing 
nay  duty  as  factor  loco  tutoris  foresaid ;  and  that  in  conformity 
to,  and  in  terms  of  the  said  Lords  their  Acts  of  Sederunt  theie- 
auent,  in  all  points." 

Mr  James  Bremner  entered  upon  the  execution  of 
his  office,  and  continued  to  hold  it,  without  any  re- 
newal of  his  appointment,  or  interference  on  the  part 
of  any  individual  interested,  down  to  the  period  of  his 
death,  which  happened  on  24th  June  1826.  On  this 
event  a  new  petition  was  presented  to  the  Court  by  the 
nearest  in  kin  on  both  sides  of  Mrs  Haliburton,  and  Mr 
Christopher  Kerr,  the  present  respondent,  was  nomi- 
nated curator  boms,  with  the  usual  powers. 

Soon  after  his  appointment,  Mr  Kerr,  on  behalf  of 
his  ward,  raised  an  action  of  count,  reckoning,  and  da- 
mages against  the  trustees  of  the  deceased  Mr  James 
Bremner,  the  former  factor,  in  which,  on  23d  July 
1828,  he  obtained  interim  decree  for  the  sum  of  £3941. 
178.  8d.  This  decree  having  been  extracted,  Kerr 
charged  the  trustees  for  payment,  who  suspended,  on 
the  ground  that  they  had  no  funds  belonging  to  the 
trust-estate  of  James  Bremner  to  meet  the  demand. 
On  this  the  present  action  was  raised  against  the  pre* 
sent  appellants,  as  representing  Mr  Hugh  Bremner, 
senior,  the  cautioner  in  the  bond,  and  as  such  liable  for 
the  intromissions  of  James  Bremner,  the  principal. 

The  situation  in  which  Mr  Hugh  Bremner,  junior, 
and  the  other  appellants,  stood  with  reference  to  the 
estate  of  the  cautioner,  Mr  Hugh  Bremner,  senior,  was 
as  follows : 

That  gentleman  died  on  the  20th  February  1804, 
leaving  a  widow,  three  sons  and  a  daughter.  The  widow, 
one  of  the  sons  (Hugh),  and  the  daughter,  survived  the 
raising  of  the  present  action,  to  which  they  were  called 
as  defenders.  In  the  course  of  it,  the  widow  and 
daughter  died,  both  unrepresented. 
'  A  few  days  before  his  death,  Mr  Hugh^  Bremner, 


senior,  executed  a  deed,  whereby  he  nominated  certain 
parties  tutors  and  curators  to  his  children, 
"  with  power  to  the  accepting  tutors  and  curators,  or  the  sur- 
vivor or  survivors  of  them,  to  compound,  transact,  agree,  or 
submit,  respecting  the  concerns  of  *  his*  said  children,  or  any 
of  them  :  as  also,  to  appoint  a  &ctor  or  factors  for  managing 
the  means  and  estate  of  '  his*  said  children,  with  *  suitable' 
allowances,  declaring  that  the  said  tutors  and  curators  should  be 
accountable  only  for  their  individual  and  actual  intromissionft, 
but  not  for  omission  or  for  diligence,  nor  jointly  for  each  other.*' 

The  tutors  and  curators  so  named  all  survived  the 
granter  of  the  deed,  and  accepted  of  the  office  thereby 
committed  to  them.  By  virtue  of  the  power  conferred 
by  the  deed,  they,  on  2l8t  November  1804,  executed  a 
deed  of  factory,  whereby  they  appointed  the  other  de- 
fender in  this  action,  Mr  Alexander  Greig,  to  be  their 
factor  for  managing  the  means  and  estate  of  the  said 
deceased  Hugh  Bremner's  children, 

"  with  power  to  uplift,  receive  and  discharge  all  d^'bts  and 
sums  of  money  due,  or  to  become  due  to  them,  and  to  call, 
charge  and  pursue  for  the  same,  and  generally  with  power  to  do 
all  acts  and  deeds  with  regard  to  the  realising,  securing  and  ma- 
naging the  means  and  estate  of  the  said  Hugh  Bremner*s  children, 
which  they  could  do  themselves,  or  which  to  the  office  of  factor  in 
similar  cases  is  known  to  belong.**  It  being  thereby  *'  specially 
provided  and  declared,  that  the  said  Alexander  Greig  should  be 
responsible  to  '  them*  for  the  whole  actings  under  this  factory, 
and  obliged  to  hold  just  count,  reckoning  and  payment '  to  them' 
of  his  whole  intromissions  by  virtue  thereof,  but  after  deduction 
always  of  his  necessary  charges  and  expenses,  and  a  reasonable 
gratification  for  his  trouble ;  and  declaring  that  this  factory '  should* 
continue  until  recalled  by  writing  under  their  'hands.*** 

No  regular  title  was  made  up  by  any  party,  as  re- 
presenting Mr  Hugh  Bremner,  senior;  but  Mr  Greig, 
the  defender,  acting  under  the  factory,  realised  funds, 
the  property  of  the  deceased,  to  the  amount  of  £7486. 
Is.  lid.;  and,  on  the  other  hand,  paid  private  debts 
and  funeral  expenses  to  the  amount  of  £605.  2.  7.,  and 
copartnery  debts  to  the  amount  of  £2618.  0.  7.  In  ad- 
dition to  these  payments,  Mr  Greig  alleged  others 
made  by  him  for  behoof  of  the  widow  and  children,  and 
for  expenses  of  management,  which  not  only  exhausted 
the  above  sum  realised,  but  left  a  balance  in  his  (Greig's) 
favour  of  no  less  than  £4857.  9*  7.  This  expenditure, 
it  was  alleged  by  him,  took  place  in  optima  jide  on  his 
part,  and  in  utter  ignorance  of  the  bond  of  caution 
libelled  on  in  this  action. 

The  case  having  come  to  be  advised  by  the  Lord 
Ordinary,  his  Lordship  ordered  cases,  and  on  the  18th 
May  1832,  made  avizandum  with  them,  as  re-revised, 
to  the  Court. 

In  these  pleadings  it  was  maintained  by  the  respon- 
dent— Istf  That  the  cautioner,  the  late  Hugh  Bremner, 
was,  at  the  period  of  his  death,  liable  to  the  respondent's 
constituent,  under  his  cautionary  obligation,  for  the 
whole  intromissions,  administration,  and  management 
of  the  late  James  Bremner,  in  his  character  of  factor 
loco  tutoris,  2d,  That  after  the  late  Hugh  Bremner's 
death,  the  said  cautionary  obligation  continued  effectual 
against  his  legal  representatives,  and  that  not  only  in  so 
far  as  regarded  past,  but  in  so  far  also  as  regarded  the 
future  intromissions,  administration,  and  management  of 
James  Bremner.  3d,  That  the  defenders  had,  one  and 
all  of  them,  but  more  especially  the  defender  Mr  Greig, 
incurred  an  universal  passive  titlci  and  were  liable  for 
the  whole  debts  of  the  said  Hugh  Bremner ;  and,  4tk, 
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That  if  they  had  not  incurred  such  universal  passive 
title,  they  must  at  all  events  be  liable  in  the  debt  here 
libelled,  having  actually  intromitted  with  more  than  its 
amount. 

The  defenders  answered — Ut^  That  the  bond  of 
caution  was  not  a  subsisting  obligation  for  the  debt 
claimed  in  the  action ;  and,  2</,  That  supposing  it  to 
be  so  \  firsts  the  defenders  were  not  liable,  because  they 
had  not  incurred  any  passive  title  inferring  responsi- 
bility for  the  sums  claimed ;  and,  secondfyy  that  in  so 
far  as  regarded  the  defender,  Mr  Hugh  Bremner,  he 
was  farther  entitled  to  absolvitor  on  the  separate 
ground,  that  the  medium  concludendi  of  the  summons 
was  inapplicable  to,  and  could  not  warrant  decree  against 
him* 

Id  support  of  their  Jirst  plea,  the  defenders  main- 
tained, That  the  bond  of  caution  was  defective,  and 
disconform  to  the  style  universally  employed,  which 
first  takes  the  principal  and  cautioner  bound,  in  terms 
of  the  bond  libelled  on,  that  the  factor  shall  do  exact 
diligence  in  recovering  the  means  and  estate  of  his 
ward,  and  then  proceeds  to  take  them  bound  that  the 
factor  shall  account  for  his  intromissions  to  those  hav- 
ing interest:  which  clause  was  altogether  omitted  in 
the  bond  in  question :  That  cautionary  obligations  are 
strictissimi  Juris,  and  as  such  are  not  to  be  extended 
beyond  the  most  limited  obligation  which  their  terms 
can  be  held  to  import :  That  '« exact  diligence,"  for 
which  the  cautioner  is  here  only  bound,  is  a  nomen  juris 
in  the  law  of  Scotland,  and  was  here  performed  by  the 
factor  taking  the  proper  steps  for  realising  the  property 
of  his  ward,  which  he  did :  That  in  the  records  of  the 
Court,  searched  by  the  defenders  from  the  date  of  the 
bond  libelled  on  down  to  the  present  time,  all  the 
bonds  of  caution  for  judicial  factors  were  conformable 
to  the  style,  containing  both  clauses,  with  the  excep- 
tion of  one  or  two  instances  only  in  the  office  of  the 
same  party  by  whom  the  present  bond  was  drawn, 
whose  representatives  might  be  liable  for  his  blunder 
in  so  preparing  it. 

To  this  it  was  replied,  on  the  part  of  the  respondent. 
That  the  bond  was  conceived  in  the  usual  style  of  all 
such  documents  at  the  time :  That  there  were  many 
other  instances  on  record,  in  which  they  had  been  taken 
in  precisely  the  same  terms :  That  as  the  cautioner  was 
bound,  "jointly  and  severally,"  and  "as  full  debtor" 
with  the  principal,  the  extent  of  liability  against  both 
was  consequently  the  same. 

On  advising  the  cases,  their  Lordships,  on  6th  July 
1832,  pronounced  the  following  interlocutor: 

"  The  Lords  having,  on  the  report  of  Lord  FuUerton,  ad- 
vised the  cases  for  the  parties,  and  other  proceedings,  and  heard 
counsel  thereon.  Repel  the  objection  pleaded  by  the  defenders  to 
the  form  of  the  bond  granted  by  the  late  James  Bremner  as  prin- 
cipaly  and  the  late  Hugh  Bremner  as  cautioner :  But  before  hr- 
tber  answer,  remit  to  Thomas  Robertson,  accountant  in  Edin- 
burgh, to  inquire  and  ascertain  what  sum,  if  any,  was  due  by 
James  Bremner,  as  factor  loco  UUorit,  at  the  death  of  the  said 
Hugh  Bremner,  and  to  report  the  case  to  the  Court ;  and  fiur- 
ther,  to  authorise  the  accountant  to  inquire  and  report  what  pay- 
ments, if  any,  have  been  made  by  the  factor  subsequently  to  the 
death  of  his  said  cautioner. '* 

The  case  was  put  out  for  advising  on  11  th  Decem- 
ber 1835,  when  the  Court  delayed  judgment ;  and  on 
resuming  consideration  of  the  cases,  the  Court  (17th 


December  1835)  pronounced  the  following  interlocu- 
tor: 

"  Find  the  defenders  liable,  conjunctly  and  severally,  to  the 
pursuers  for  the  amount  of  the  admitted  balance  of  £1038.  148. 
9d.,  due  by  the  fiictor,  James  Bremner,  at  the  death  of  the  late 
Hugh  Bremner,  the  defender's  father,  with  interest  thereon  un- 
til payment ;  quoad  ultra,  assoilzie  the  defenders,  and  decern." 

A  clerical  error  having  occurred  in  the  writing  out 
of  this  interlocutor,  the  pursuer  presented  a  petition  to 
have  it  corrected,  upon  which  the  Court 

"  allow  the  clerical  error  in  the  interlocutor  referred  to  to  be 
amended  as  craved;  but  in  respect  that  expenses  were  not 
moved  for  at  the  time  of  pronouncing  that  judgment,  refuse  the 
petition  as  incompetent.*' 

Against  these  several  judgments,  the  defenders  pre^ 
sented  the  present  appeal : 

Lord  Brougham — My  Lords,  in  the  case  of  Bremner  v,  Kerr, 
which  your  Lordships  may  recollect  was  argued  at  very  great 
length,  and  1  may  say  with  consummate  ability  upon  hoih  sides 
of  the  bar,  both  by  Sir  William  Follett  and  his  learned  coad- 
jutor on  the  one  side,  and  Mr  Tierney  and  his  learned  coadjutor 
on  the  other,  there  were  very  great  difficulties,  arising  from  the 
extraordinary  proceedings  which  had  taken  place  in  the  Court 
below  respecting  the  principle  of  the  judgment  pronounced, 
which  had  been  altered  after  the  Court  pronounced  it, — the  al- 
teration of  which  had  been  varied ;  or,  at  any  rate,  the  judg- 
ment bad  been   varied  in  what  was  deemed  a  clerical  error. 
The  variation  did  not  make  it  conform  to  what  appeared  to  be 
the  object  of  the  Court  in  pronouncing  it ;  and,  upon  the  whole, 
it  was  admitted  on  both  sides  of  the  bar,  that  very  great  it  re- 
gularities had  taken  place,  and  those  irregularities  made  it  im- 
possible to  say  that  some  alteration  should  not  be  made  in  the 
form  of  the  judgment.     But,  my  Lords,  it  appeared  to  me  that 
the  parties  having  come  to  the  bar  for  the  purpose  of  having 
your  Lordships'  decision,  and  being  prepared  to  argue  the  case, 
and  having  incurred  all  the  expense,  it  was  advisable  to  go  into 
the  argument,  instead  of  sending  it  back,  for  the  purpose,  if 
possible,  of  making  an  end  to  a  question  which  had  been  very 
long  agitated  in  the  Court  below,  in  which  many  parties,  some 
of  them  being  infants  and  persons  who  certainly  could  not  easily 
afford  to  continue  litigation  and  lie  out  of  their  money,   were 
interested — it  appeared  highly  desirable  that  we  should  go  into 
the  case  with  a  view,  if  possible,  of  finally  settling  it  in  sub- 
stance, and  remitdng  it  to  the  Court  below  to  set  right  the  de- 
cree.    Accordingly,  we  did  go  into  the  whole ;  and,  upon  the 
fullest  consideration  which  I  have  been  able  to  give  to  the  case, 
1  am  sorry  to  say  that  1  am  unable  to  see  my  way  to  such  a 
recommendation  as  would  entitle  me  to  ask  your  Lordships  to 
send  back  the  case  with  a  peremptory  direction  to  a  certain  ex- 
tent, and  only  to  leave  their  Lordships  to  alter  the  judgment 
in  the  matter  of  form.     My  Lords,  my  inability  so  to  advise 
your  Lordships,  and  to  put  an  end  to  this  long  and  vexadous 
and  expensive  litigation,  arises  very  much  from  the  sudden 
close  of  the  present  Session.     If  it  had  continued  a  few  days 
longer,  1  might  have  made  up  my  mind,  and  offered  my  advice 
to  your  Lordships  to  that  effect.     But  it  is  exceedingly  possible, 
it  is  even  more  likely,  that  1  should  still  have  recommended  you 
to  take  the  course  which  I  am  now  about  humbly  to  su^fgest. 
Upon  one  point,  which  was  much  argued  in  the  Court  below, 
I  am  quite  prepared  to  advise  your  Lordships  to  affirm  the 
judgment ;  that  is,  upon  the  validity  of  the  bond  of  surety,  which 
is  allied  in  Scotland  a  cautionary  bond,  in  which  the  late  Hugh 
Bremner  joined  with  the  late  James  Bremner,  as  principal  ob- 
ligor, or,  as  they  call  it  in  Scotland,  obligaut,  and  that  cau- 
tionary obligation  is  valid  and  effectual  to  all  intents  and  pur- 
poses, in  respect  to  the  intromissions,  administration,  and  ma- 
nagement of  James  Bremner,  deceased,  making  Hugh  Bremner 
liable  for  those  intromissions,  administrations,  and  that  manage- 
ment of  the  principal  obligant,  James  Bremner,  deceased,  down 
to  the  period  of  Hugh  Bremnex's  death.     As  far  as  that  goes,  I 
am  prepared  to  advise  your  Lordships  to  affirm  the  judgment  of 
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the  Court  below,  which  held  the  liability  against  Hugh  Bremner, 
deceased,  by  that  bond  of  cautionary  obligation,  lam  also  pre- 
pared to  advise  your  Lordships  to  afiirm  another  finding  of  the 
Court  below,  refusing  the  expenses  upon  the  last  application, 
which  was  made  by  the  respondent  in  the  original  appeal,  and 
the  appellant  in  the  cross  appeal.  But  there  were  other  ques- 
tions, and  particularly  two  of  most  serious  importance ;  one  of 
them  not  perhaps  encumbered  with  any  great  difficulty,  or 
clouded  with  any  considerable  doubt,  but  of  great  importance 
nevertheless:  the  other  encumbered  with  very  considerable 
difficulty,  in  my  apprehension,  and  involved  in  some  of  its 
branches  with  considerable  doubt ;  and,  upon  those  two  ques* 
tions,  if  further  time  had  been  given  for  considering  the  advice 
I  should  offer  to  your  Lordships  respecting  them,  and  respect- 
ing the  course  to  be  taken  in  this  case,  in  all  probability  I  should^ 
have  been  of  the  opinion  that  I  now  hold,  that  it  would  have 
been  expedient  to  remit  it  to  the  Court  below  for  reconsider- 
ation, and  with  directions  to  have  the  benefit  of  the  opinion  of 
the  other  Judges  of  that  Court.  The  rights  of  executors — the 
liabilities  of  executors — the  rights  and  liabilities  of  heirs,  and 
of  persons  representing  deceased  parties,  and  the  subject  of 
vitious  intromission,  which  were  argued  at  great  length  upon 
both  sides  of  the  bar,  are  all  questions  of  such  great  importance, 
the  principles  of  the  Scotch  law  connected  with  which  are 
somewhat  different  from  our  own ;  and,  above  all,  those  are 
questions  of  such  constant  occurrence  in  practice,  and  affecting 
interests  of  such  large  pecuniary  amount,  and  such  great  im- 
portance, that  it  is  undoubtedly  the  best  course  that  can  be 
taken  in  a  case  like  the  present,  where  we  think  there  is  any 
doubt  raised,  to  have  those  questions  more  fully  considered. 
The  course,  therefore,  that  I  should  recommend  your  Lord- 
ships to  take  is  this,  that  the  interlocutor  of  the  6th  July 
1832,  on  the  report  of  my  Lord  Fullerton,  Lord  Ordinary, 
should  be  affirmed,  in  so  far  as  it  repels  the  objections  pleaded 
to  the  form  of  the  bond  granted  by  the  late  James  Bremner,  as 
principal,  and  the  late  Hugh  Bremner,  as  cautioner ;  and,  in  so 
fiu*  as  it  remits  to  the  accountant  to  ascertain  what  sum,  if  any, 
was  due  by  James  Bremner,  as  factor  loco  tutoris^  at  the  death 
of  Hugh  Bremner,  and  to  report  the  result  to  the  Court.  But 
then  I  should  recommend  that  your  Lordships  should  add: 
'*  but  this  House  does  not  pronounce  any  judgment  on  the  re- 
sidue of  the  interlocutor  directing  the  inquiry  of  the  accountant 
into  the  account  which  became  due  subsequent  to  the  death, 
to  inquire  and  report  what  payment  had  been  made,  if  any, 
subsequently  to  the  death  of  Hugh  Bremner :"  and  my  reason 
for  wishing  that  nothing  should  be  said  either  wav  upon  that 
subject,  is  this,  that  it  might  possibly  lead  to  an  inference,  that 
the  opinion  of  this  House  leant  one  way  as  to  the  other  part  of 
the  liability,  namely,  the  liability  accruing  in  respect  to  the 
period  subsequent  to  the  death  of  Hugh  Bremner,  and  that  is 
intended,  by  what  I  am  about  to  suggest,  to  be  lefl  entirely 
open :  I*  That  this  House  does  not  pronounce  any  judgment 
upon  the  residue  of  the  interlocutor,  the  inquiry  of  the  ac- 
countant being  completed,  and  his  report  made  to  the  Court 
upon  both  the  matters  remitted  to  him."  Even  if  your  Lord- 
ships had  been  of  opinion  that  that  was  immaterial,  if  your  view 
of  the  liability  of  the  cautioner  ceasing  at  that  period  had  been 
different  from  the  opinion  of  the  Court  below,  and  if  you  had 
been  even  prepared  to  reverse  any  part  of  the  judgment  below 
which  rested  upon  that  different  opinion,  I  still  could  not  hare 
recommended  to  your  Lordships  that  it  would  have  been  ne- 
cessary to  alter  that  part  of  the  interlocutor,  because  the  ac- 
countant has  already  made  the  inquiry,  and  made  up  his  mind 
upon  the  subject,  and  reported  upon  the  subject,  and,  therefore, 
to  reverse  that  part  of  it,  would  have  been  useless :  '*  Thh 
House  holding  the  bond  to  be  valid  and  binding  on  Hugh 
Bremner,  the  cautioner,  to  the  extent  of  the  whole  intromis- 
sions, administration,  and  management  of  James  Bremner,  in 
his  character  of  factor  loco  tutoris ;  and  that,  consequently, 
Hugh  Bremner,  at  the  time  of  his  death,  was  liable  to  that  extent 
under  his  cautionary  obligation. "  Then  I  recommend  your  Lord- 
ships to  remit  the  other  interlocutors  of  the  17th  December  1835 
and  19th  of  December  1835,  that  is,  desiring  the  clerical  error 
to  be  corrected^  and  the  whole  cause,  save  the  interlocu- 


tor of  the  6th  of  July  1832,  already  dealt  with,  and  save 
also  the  refusing  of  the  expenses  in  the  interlocutor  of  the 
17th  of  December  1832,  affirming  so  much  of  that  interlocutor 
as  refuses  expenses.  Then  I  would  recommend  to  your  Lord- 
ships to  direct  the  opinions  of  the  whole  of  the  Judges  to  be 
taken  on  the  question  of  the  septennial  prescription,  and  on  the 
questions  of  the  several  liabilities  of  the  following  parties,  stand- 
ing in  different  situations ;  the  liabilities  of  Grizzel  Greig  (or 
Bremner),  Hugh  Bremner,  the  younger,  Grace  Sanderson  and 
Thomas  Sanderson,  and  also  the  late  Alexander  Greig  (who  is 
represented  by  the  present  appellants),  both  in  respect  of,  and 
assuming  the  liability  of  the  late  Hugh  Bremner  to  be  as  found 
by  the  interlocutor  of  the  6th  of  July  1832,  and  which  is  here 
affirmed  ;  and  in  any  other  respect — 

Mr  Deans, — Will  your  Lordship  allow  me  to  make  an  ob- 
servation respecting  what  fell  from  counsel  ?  Dr  Lushington 
admitted  that  Mr  Hugh  Bremner,  the  appellant,  was  liable  only 
for  such  sums  as  he  received  after  his  majority. 

Lord  Brougham, — That  will  not  be  affected  by  the  order  of 
the  House. 

Mr  Deans — There  is  no  record  of  the  statement  of  counsel 
in  this  case,  and  the  admission  stands  unrecorded. 

Lord  Brougham. — We  cannot  bind  counsel  by  their  admis- 
sions.    For  whom  was  Dr  Lushington  counsel  ? 

Mr  Deans. — For  the  respondent,  and  the  appellant  in  the 
cross  appeal.  He  distinctly  admitted  that  he  relieved  him 
from  all  liability  previous  to  his  attaining  his  majority. 

Lord  Brougham. — It  is  a  very  dangerous  matter  to  attempt 
to  bind  counsel  to  their  admiasions  in  argument;  he  may  make 
the  same  admission  again. 

Mr  Deans There  is  a  written  statement  given  in  by  the 

agents  for  the  respondents,  admitting  the  same. 

Lord  Brougham. — Does  that  contain  the  admission?  I  di- 
rected both  parties  to  give  in  a  sketch  or  scheme  of  the  decree 
that  each  required,  in  which  plan  there  is  great  convenience. 
One  party  gave  it  in,  and  the  other  party  was  pleased  (I  was 
much  obliged  to  that  party)  to  refer  me  to  my  notes  of  the  ar- 
gument, which  I  could  have  referred  to  without  his  permis- 
sion. I  will  refer  to  the  admission,  if  it  is  thjre.  You  are  for 
the  appellant  ? 

Mr  Deans. — Yes,  my  Lord. 

Lord  Brougham, — Your  objection,  as  grounded  upon  that 
admission,  merely  applies  to  the  extent  to  which  the  remit 
should  enable  the  Court  to  go  ? 

Mr  Deans Yes,  my  Lord. 

Lord  Brougham — Is  the  other  party  here  ? 

Mr  Deans. — ^Yes,  my  Lord.  Mr  Richardson  was  on  the 
other  side. 

Lord  Brougham. — Did  you  make  that  admission  ? 

Mr  Richardson. — Dr  Lushington  made  an  admission  to  the 
effect  stated. 

Lord  Brougham. — It  is  not  stated  in  the  paper  which  has 
been  given  in ;  you  mean  to  say,  that  the  sum  claimed  is  upon 
the  footing  of  permitting  so  much  as  occurred  before  the  majo- 
rity to  be  withdrawn  ? 

Mr  Richardson. — Yes,  My  Lord. 

Lord  Lgndhurst. — You  should  state  in  writing  what  the  ad- 
mission was  that  you  conceive  Dr  Lushington  made,  and  hand 
it  over  to  the  other  side,  to  see  whether  they  assent  to  it. 

Lord  Brougham. — Both  parties  will  be  furnished  with  a 
note  of  what  1  have  just  now  read.  Then  the  one  party  hav- 
ing  referred  to  the  alleged  admission  on  the  one  hand,  and  the 
other  having  referred  to  the  paper  which  has  been  given  in, 
which  he  says  is  grounded  upon  some  admission  which  allows 
the  withdrawal  of  some  claim,  let  both  parties  give  in  a  note 
of  what  effect  that  admission,  in  their  opinion,  ought  to  have 
upon  the  terms  of  this  remit,  and  what  they  suggest  by  way  of 
alteration  in  the  remit,  and  I  will  consider  it.  That  must  be 
done  in  the  course  of  this  afternoon,  for  this  must  be  disposed 
of  to-morrow. 

At  advising  of  this  date  (15th  July), 

Lord  Brougham. — My  Lords,  the  case  of  Bremner  v.  Kerr 
stood  over  for  to«day,  for  the  purpose  of  havhig,  at  the  reque&t 
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of  one  of  the  parties,  the  agent  for  the  appellants,  an  opportu* 
nity  of  embodying  in  the  judgment  to  be  pronounced  by  your 
Lordships,  the  admission  which  it  was  said  had  been  made  by 
the  respondent's  learned  counsel  at  the  bar,  limiting  the  extent 
of  Hu^  Bremner  the  younger *s  liability,  restricting  it  to  a 
liability  in  respect  of  the  sums  received  by  him,  Hugh  Bremner 
the  younger,  from  and  after  the  time  when  he  attained  the  age 
of  twenty-one.  I  have  looked -into  ray  notes  in  this  case,  and 
I  do  not  6nd,  in  my  note  of  the  argument  of  the  respondent's 
counsel,  any  such  admission.  I  do  not  find  any  thing,  distinct 
or  indistinct,  in  that  note,  which  can  be  construed  into  such  an 
admission.  I  only  find  that  in  the  argument  of  the  learned 
coimsel  for  the  appellants,  in  reply,  he  states  what  looks  as  if 
there  had  been  some  such  admission,  namely,  "  it  is  said,"  that 
Hugh  Bremner,  the  younger,  is  liable,  in  respect  of  sums  re- 
ceived by  him  after  he  attained  majority.  I  have  that  note ; 
that  leads  me  therefore  to  suppose  that  there  must  have  been 
some  such  admission  made  on  the  opposite  side  by  the  respon- 
dent's eounseL  In  the  paper  given  in  by  the  appellants,  .at 
the  desire  of  your  Lordships,  as  a  statement  of  the  decree  which 
they  claim,  they  have  said :  "  claiming  judgment  against  Hugh 
Bremner  for  whatever  sum  he  shall  be  ascertained  to  have  re- 
ceived from  the  estate  of  his  fiither,  Hugh  Bremner,  deceased, 
after  Hugh  Bremner,  the  son,  attained  the  years  of  majority." 
Therefore,  that  being  given  in  by  them,  there  can  be  no  objec- 
tion to  annexing  that  statement  to  yoiu"  Lordship's  order,  after 
stating  the  liability  of  Hugh  Bremner  the  younger,  "  regard 
being  had  to  the  statement  of  the  respondent's  counsel,  that 
Hugh  Bremner  the  younger  is  liable  to  the  amount  of  what- 
ever sums  he  may  be  ascertained  to  have  received  from  the  es- 
tate of  his  father,  Hugh  Bremner,  deceased,  after  Hugh  Brem- 
ner the  younger  attained  the  age  of  twenty-one  years."  Mr 
Richardson,  did  your  counsel  admit  that  his  liability  was  re- 
stricted to  sums  which  he  received  after  he  attained  the  age  of 
twenty-one  ? 

Mr  Bichardson I  stated  as  neaily  as  I  could  in  that  writ- 
ten statement,  what  I  understood  the  counsel  to  have  stated 
verbally  at  the  bar.  But  it  seems  to  be  a  question  whether 
your  Lordship  would  take  part  of  our  stat^^ment  >vithout  taking 
the  whoie  of  our  statement. 

Lord  Brougham, — Is  there  any  thing  that  goes  to  qualify 
that? 

JUr  Richardson, — I  cannot  say ;  but  I  stated  in  that  paper, 
as  nearly  as  I  could,  what  Dr  Lu»hington  stated  at  the  bar. 

Lord  Brougham, — Mr  Deans,  did  your  counsel  take  a  note 
of  the  admission  ? 

AJr  Deans, — I  am  not  aware,  my  Lord. 

Lord  Brougham, — There  can  be  no  doubt  about  putting 
this  in,  because  you  have  given  it  in  the  note  you  have  de- 
livered. 

3ir  Richardson. — It  is  put  as  part  of  the  proposition.  Your 
Lordship  would  not  take  one  part  of  the  proposition,  and  re- 
ject the  rest  ? 

Lord  Brougham, — I  think  it  may  be  put  as  a  statement ;  be- 
cause it  is  a  statement  that  you  claim  that ;  and  probably  your 
counsel,  if  he  made  that  statement  here  bona  fide,  which  I  have 
DO  doubt  he  did,  will  be  instructed  to  agree  to  the  same  state* 
ment,  when  you  call  his  attention  to  it.  Then,  as  to  that  part 
of  the  remit  which  relates  to  the  liability  of  Grizzel  Greig  or 
Bremner,  that  may  be  omitted ;  for  I  understand  she  has  died, 
and  left  no  personal  representative. 

Mr  JDeana, — There  is  no  doubt  of  that,  my  Lord. 

Lord  Brougham, — Then  the  two  Sandersons,  Grace  San- 
derson and  Thomas  Sanderson,  are  stated  to  have  had  an  inter- 
locutor dbmissing  the  suit  as  to  them,  and  I  do  not  see  any 
objection  to  leaving  them  out.  Is  it  material  that  their  liability 
should  be  ascertained,  Mr  Richardson  ? 

Mr  Richardson I  do  not  conceive  it  is,  my  Lord. 

Lord  Brougham. — They  are  not  parties  here.  Mrs  Greig  has 
died  without  any  representatives. 

Mr  Deans I  shall  read  the  interlocutor :  "  The  Lord  Or- 
dinary having  heard  parties'  procurators,  sustains  the  defences 
of  Grace  Sanderson  and  Thomas  Sanderson,  assoilzies  them 
from  the  conclusions  of  the  action,  and  decerns :  finds  them 


entitled  to  expenses,  of  which  allows  an  account  to  be  given 
in,  and  to  be  taxed  by  the  auditor ;  quoad  ultra,  appoints  the 
parties  to  state  their  pleas  in  cases  to  be  given  in  on  or  before 
the  first  box-day,  and  to  be  revised  and  relodged  on  or  before 
the  second  box-day  in  the  ensuing  vacation,  and,  when  so  lodged, 
makes  avizandum  to  himself  therewith." 

Mr  Richardson. — I  was  not  aware  that  this  was  to  come  into 
discussion  at  alL 

Lord  Brougham  — I  shall  leave  the  liability  of  the  two  San- 
dersons in  the  judgment. 

Mr  Deans, — There  is  no  interlocutor  appealing  against  that. 

Lord  Brougham, — I  do  not  think  there  can  be  any  harm  in  it. 

Mr  Deans Not  the  slightest  harm ;  it  was  only  for  the  ac- 
curacy of  the  judgment. 

Lord  Brougham There  is  no  harm  in  leaving  that  in.     I 

now  move  your  Lordships  that  this  remit  stand,  adding  these 
words :  *'  regard  being  had  to  the  statement  of  the  respondent 
at  the  bar  of  the  House,  that  Hugh  Bremner  the  younger  is 
liable  to  the  amount  of  whatever  sums  he  may  be  ascertained 
to  have  received  from  the  estate  of  his  fiither,  Hugh  Bremner, 
deceased,  sSiet  Hugh  Bremner  the  younger  attained  the  age  of 
twenty-one." 

Judgment  accordingly,  in  part  affirming  and  in  part 
remitting  for  reconsideration. 

Second  Division Lord  FuUerton,   Ordinary — Deans  and 

Dunlop,  Appellants*  Solicitors Richardson  and  Connell,  RC' 

spondent's  Solicitors [W.H.D.] 


15M  J%dy  1837. 

House  of  Lobds (W.H.D.) 

No.  14. — Lady  Jane  Jobson  or  Scott  and  Major 
Sir  Walter  Scott,  Bart.,  Appsllants,  v.  Johw 
Ker,  W.S.,  Common  Agent  in  the  Locality  ofBal- 
lingry,  and  the  Rev.  James  Greig,  Minister  of  said 
Parish^  Respondents* 

Teinds — Valuation — Held  (affirming  the  judgment  of  the  Court 
of  Session)  that  certain  lands  in  the  parish  of  Ballingry,  called 
Mains  of  Inchgall,  which  were  valued  in  1629,  did  not  com^ 
prehend  two  other  parcels  of  land  under  that  denomination. 

This  case  involved  a  question  which  arose  in  a  pro- 
cess of  augmentation  and  locality,  raised  by  the  Mini- 
ster of  the  parish  of  Ballingry,  as  to  the  extent  of  the 
lands  of  Lady  Scott,  included  in  an  old  valuation  in 
1629.  The  process  depended  before  the  late  Lord 
Newton,  who,  on  considering  objections  for  Lady 
Scott  to  the  locality, 

"  Finds,  that  the  objectors  have  produced  no  sufficient  evi- 
dence to  show  that  the  lande  of  Balleid  and  Bowhouse  of  Inch- 
gall,  are  a  part  of  the  Mains  of  Inchgall,  and  as  such,  compre- 
hended in  the  valuation  of  1629 :  Appoints  the  objectors  to 
condescend  on  the  rental  of  the  said  lands  of  Balleid  and  Bow- 
house  of  Inchgall,  and  reserves  consideration  of  the  second 
objection  regarding  the  lands  termed  Chapel  Farm  and  Hynd's 
Form,  until  the  extent  and  situation  of  Balleid  and  Bowhouse 
are  ascertained. 

"  Note The  only  title  produced,  which  is  prior  to  the  de- 
cree of  valuation,  does  not  mention  the  Mains  of  Inchgall,  but 
it  specifies,  besides  the  dominical  lands  of  Inchgall,  with  the 
manor-place,  &c.  (a  description  which,  if  it  does  not  coincide 
with,  is  at  least  as  broad  and  extensive  as  that  of  Mains),  the 
separate  hinds  of  Flockhouse  and  Bowhouse  of  Inchgall.  The 
Mains  of  Inchgall  are,  however,  specified  in  a  charter  of  1642, 
which,  as  it  mentions  separately  the  lands  of  Flockhouse  and 
Bowhouse,  renders  it  extremely  probable  that  the  Mains  cor- 
responds exactly  to  the  dominical  lands  as  described  in  the 
older  titles.  The  hmds  of  Flockhouse  are  said  to  be  included 
in  the  half  of  Lochore  which  belongs  to  Sir  Michael  Malcolm ; 
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but  the  half  now  belonging  to  the  objectors  is  described  in  the 
disposition  1699  as  the  Mains  of  Incbgall,  and  the  lands  of 
Balleid  and  Bowhouse  of  Incbgall,  still  showing  that  the  Iklains 
and  these  other  lands  are  separate  and  distinct  subjects.  The 
name  of  Ballood  or  Balleid  is  said  to  appear  for  the  first  time 
in  this  deed,  but  from  the  way  in  which  it  is  coupled  with 
Bowhouse,  it  is  much  more  probable  that  the  lands  which  had 
got  this  name  were  formerly  included  under  Bowhouse,  than 
that  they  had  formed  part  of  the  Mains.  The  evidence  offer- 
ed, arising  from  a  comparison  of  the  rentals  and  valuations  of 
other  lands  contained  in  the  old  decree,  leads  to  no  consistent 
result,  and  is  at  best  extremely  fallacious ;  nor  could  any  proof 
as  to  the  belief  or  conjecture  of  individuals  presently  aUve, 
have  the  smallest  weight  in  opposition  to  that  arising  from  the 
old  titles." 

This  judgment  having  been  reclaimed  against,  their 
Lordships  recalled  it,  in  respect  the  record  had  not 
been  closed,  and  of  additional  averments  by  the  objec- 
tors. Lord  Moncreiff  succeeded  Lord  Newton  as  Or- 
dinary in  the  cause,  who,  on  advising  the  closed 
record, 

*'  Finds,  that  the  teinds  of  the  lands  of  Bowhouse  of  Incbgall, 
and  Balleid  of  Inchgall,  the  property  of  Mrs  Scott,  the  objec- 
tor, must  be  held  to  be  included  in  the  valuation  by  the  sub- 
commissioners,  of  date  the  22d  December  1629,  under  the 
denomination  of  the  Mains  of  Inchgall :  Therefore  sustains 
the  objection  made  to  the  locality  on  thb  ground,  and  remits 
to  the  clerk  to  make  up  a  rectified  scheme  of  locality  accord- 
•  ingly. 

"  Note — The  Lord  Ordinary  is  of  opinion,  1.  That  from 
the  terms  of  the  report  of  the  sub-commisnoners,  it  must  be 
presumed  to  have  been  a  valuation  of  the  teinds  of  all  the  lands 
in  the  parish  of  Ballingry;  and  that,  unless  it  were  clearly 
shown  that  the  particular  lands  in  question  were  not  valued, 
they  must  be  considered  as  included :  2.  That  the  very  large 
proportions  of  valuation  which  the  article  of  the  report,  under 
the  name  of  Mains  of  Inchgall,  bears  to  the  valuation  of  the 
whole  Unds  valued,  proves  that  that  article  must  have  included 
an  extensive  estate,  and  could  not  relate  merely  to  the  Home 
farm :  3.  That,  on  a  fair  construction  of  the  title-deeds,  the 
Flockhouse  and  Bowhouse  of  Inchgall,  and  Balleid,  may  be 
considered  as  parts  and  parcels  of  the  lands  generally  described 
as  the  Mains  of  Inchgall ;  but  separately,  4.  That  these  lands 
of  Bowhouse  and  Balleid  must  be  presumed  to  have  been  in- 
cluded under  that  general  description  in  the  report  of  the 
valuation,  taken  in  connection  with  the  said  titles,  unless  the 
contrary  be  expressly  proved.  The  extracts  from  ^e  Presby- 
tery record  in  1636  and  1649,  now  produced,  appear  to  esta- 
blish that  the  lands  of  Lochead  were  in  the  parish  of  Ballingry 
in  1629 ;  but  it  does  not  necessarily  follow  that  they  were  not 
valued,  as  they  may  have  been  included  under  some  other  de- 
nomination, though  the  connection  cannot  now  be  traced  by 
the  parties  in  this  discussion ;  and  as  they  were  probably  an- 
nexed to  Auchertool  soon  after  1649,  and  never  paid  stipend 
to  Ballingry,  there  are  no  facts  sufficient  to  infer  the  contrary. 
But,  even  though  it  were  clear  that  they  had  been  omitted, 
this  would  by  no  means  establish  that  the  valuation  was  not 
meant,  as  it  bears,  to  be  a  valuation  of  the  whole  lands  in  the 
parish,  or  that  it  did  not  include  the  Uuds  here  in  question." 

This  interlocutor  was  altered  by  the  Court  on  a  re- 
claiming note,  when  their  Lordships 

"  Find  that  the  teinds  of  the  lands  of  Bowhouse  of  Inchgall, 
and  Balleid  of  Inchgall,  the  property  of  Mrs  Scott,  the  objec- 
tor, are  not  included  in  the  valuation  by  the  sub-commissioners, 
of  date  the  22d  December  1629,  under  the  denomination  of 
the  Mains  of  Inchgall ;  therefore,  r^pel  the  objections  for  the 
said  Mrs  Scott,  and  her  husband,  in  so  &r  as  respects  the  said 
lands,  but  find  no  expenses  due,  and  decern." 

Against  this  judgment  the  present  appeal  was  pre- 
sented.    After  hearing  counsel,  8th  September  1835, 
Xorrf  Denman — My  Lords,  there  is  a  case  of  Jobson  v.  Ker, 


which  was  heard  before  other  noble  Lords  and  myself,  a  con- 
siderable time  ago,  in  which  I  entertain  a  considerable  doubt 
whether  the  judgment  of  the  Court  of  Session  is  right.  In 
that  case  also,  I  wish  for  the  opportunity  of  other  noble  and 
learned  Lords  attending  to  hear  a  second  argument.  The  case 
is  very  peculiarly  circumstanced.  The  appellant  made  out  a 
very  strong  case  of  doubt  at  least.  The  respondent,  who  is 
the  clergyman  of  the  parish,  did  not  appear  by  counsel,  and  did 
not  attend  in  the  Court  below.  I  understood  it  was  the  wish 
of  both  parties  that  my  noble  and  learned  friend,  who  is  now 
absent,  and  myself,  should  go  over  this  appeal,  and  that  they 
would  be  satisfied  with  the  view  we  should  ultimately  take, 
without  further  bearing.  I  was  prepared  to  go  through  it,  but 
my  noble  and  learned  friend  was  so  much  occupied  with  other 
matters  of  this  kind,  that  he  could  not  give  that  attention  to  it 
before  the  close  of  the  Session  which  it  required.  I  think  it 
therefore  absolutely  necessary  that  the  case  should  be  reheard 
in  the  ensuing  session.  The  motion  I  have  now  to  make  to 
your  Lordships  b,  that  the  case  of  Jobson  v.  Ker  should  stand 
over  till  the  next  session. 

At  final  advising,  on  16th  July  1837, 

Lord  Denman — With  your  Lordships'  permission,  I  will 
move  that  judgment  may  be  now  given  in  a  case  in  which  Lady 
Jane  Jobson  or  Scott  of  Abbotsford  is  the  appellant,  and  John 
Ker,  writer  to  the  Signet,  and  the  Rev.  James  Grei^,  are  re- 
spondents. This  is  a  case  of  an  appeal  against  a  judgment 
given  by  the  Court  of  Session  some  years  ago,  which  I  am 
sorry  to  say  was  heard  in  this  House  so  long  ago  as  April  1834. 
The  case  underwent  very  great  discussion  in  the  Court  below ; 
and  the  first  Lord  Ordinary  who  pronounced  an  interlocutor  in 
the  case,  entertained  one  view  of  it.  The  second  Judge  to 
whom  it  was  referred.  Lord  'Moncreiff,  entertained  a  different 
view;  and  aftervrards,  the  Court  to  whom  it  was  referred 
thought  that  Lord  Moncreiff  had  not  come  to  a  right  deci- 
sion. Against  their  judgment  the  appellants  appealed  to  this 
House,  and  the  case  was  therefore  argued  before  your  Lord- 
ships.  The  question  was,  whether  some  particular  premises 
were  exonerated  from  the  payment  of  teinds,  by  reason  of  a 
valuation  made  in  the  year  1629;  and  the  question  turned  alto- 
gether upon  this,  whether  the  particular  property,  of  which  the 
appellants  were  owners,  was  included  in  that  valuation.  They 
said  that  it  was  included  under  the  name  of  the  Mains  of  Inch- 
gall,  and  that  the  whole  parish  was  valued  at  that  time,  and 
that  the  Mains  of  Inchgall  included  this  particular  property,  and 
in  fact  made  an  end  of  the  burden  of  tithes  upon  that  property. 
The  question  was,  whether  it  could  be  satisfiictorily  made  out 
that  such  valuation  had  taken  place,  including  the  lands  belong- 
ing to  these  appellants.  Now,  my  Lords,  by  way  of  apology 
for  the  long  delay  that  has  taken  place,  probably  I  ought  to 
state,  that  I  certainly  had  in  the  first  instance  a  strong  opinion 
that  my  Lord  Moncreiff  was  right  in  the  interlocutor  which  he 
gave,  and  that  the  Lords  of  Session  had  not  come  to  so  satis- 
factory a  conclusion  as  the  previous  decision ;  but  I  certainly 
felt  a  very  great  reluctance,  in  my  position,  to  recommend 
to  your  Lordships  to  reverse  what  had  been  done  by  the 
Court  of  Session,  without  the  very  fullest  consideration,  and 
more  particularly  so  because  the  appellants  appeared  by  their 
very  able  counsel,  the  Lord  Advocate,  now  Lord  Jeffrey,  and 
the  respondent,  the  minister  of  the  parish,  did  not  appear  at 
all.  Therefore,  I  heard  it  argued  only  on  one  side,  and  I  cer- 
tainly felt  very  great  difficulty  in  giving  way  to  my  first  im- 
pression, that  that  side  had  the  right  of  the  case,  appearing 
under  such  favourable  circumstances.  Accordingly,  I  had  fre- 
quent consultations  with  my  noble  and  learned  friend  sitting 
opposite  me,  and  the  parties  were  desirous  that,  upon  our 
view  of  the  case,  the  judgment  should  turn ;  and,  after  our  con- 
sideration, we  have  come  to  the  judgment,  that  we  think  it 
right  to  advise  your  Lordships  that  the  order  of  the  Court  of 
Session  should  be  affirmed.  My  Lords,  I  have  stated  generally 
what  the  question  was,  and  that  was,  whether  a  particular  por- 
tion of  land,  called  Bowhouse  of  Inchgall,  was  included  in  the 
valuation  which  made  an  end  of  tithes,  under  the  name  of  the 
Mains  of  Inchgall.     It  appears  that  there  was  a  valuation  of 
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lands  in  the  parish  of  Ballingry,  which  certainly  would  well 
hear  the  construction  of  a  valuation  of  all  the  lands,  and  that 
would  be  the  most  natural  construction  to  put  upon  it ;  hut, 
however,  this  Yaluation  afterwards  proceeded  to  confine  itself 
to  particular  lands,  among  which  the  Mains  of  IncbgaU  was 
particularly  mentioned.      Now,  my  Lords,  we  find  that  the 
word  Mains  probably  means  the  house  farm  that  is  appendant 
to  the  mansion-house  of  the  property,  and  is  a  well  known  and 
distinct  name  of  itself;  that  is,  that  it  is  a  description  under 
which  such  a  farm  may  properly  come.     The  strong  argument 
in  favour  of  the  appellants,  independently  of  the  description  of 
the  lands  to  be  valued,  was  the  large  proportion  which  those 
lands  bore  to  the  whole  quantity  that  was  valued ;  for  the  whole 
quantity  was  little  more  than  4000  merks,  and  the  Mains  of 
luchgall  amounted  to  as  much  as  1300  merks ;  but,  however, 
upon  consideration,  that  does  not  appear  to  be  a  very  decisive 
circumstance,  because  it  is  impossible  to  say  to  what  extent 
Inchgall  may  have  gone  at  that  particular  period,  or  what  pro- 
portion it  might  form  of  the  whole  value.     My  Lords,  the 
question  is,  whether  the  lands  of  Bowhouse  and  Balleid  are 
part  of  the  Mains  of  Inchgall,  and  there  are  certainly  strong 
observations  to  be  made  on  either  side  of  the  case,  and  in- 
genious arguments  to  be  raised ;  but,  upon  the  whole,  it  seems 
impossible  to  say  that  they  can  reasonably  be  included  within 
the  description  of  the  Mains  of  Inchgall,  because  it  appears 
that,  in  the  earlier  charters,  they  are  both  described ;  both 
Bowhouse  and  Flockhouse  are  described  as  being  in  Inchgall ; 
but  certainly,  in  the  very  same  charter  in  which  they  are  so  de- 
scribed, the  property  of  Inchgall  is  by  that  name  specifically 
mentioned ;  and,  therefore,  it  is  quite  clear  that  those  have 
been  considered,  in  the  ancient  charters,  as  distinct  lands,  which 
would  make  it,  without  strong  evidence,  a  very  violent  pre- 
sumption to  include  them  under  the  name  of  Inchgall,  that 
name  appearing  alone ;  and  still  more,  when  the  name  of  Inch- 
gall is  qualified  by  the  description  of  the  particular  property 
which  is  called  the  Mains  of  Inchgall.     Now,  my  Lords,  with- 
out troubling  your  Lordships  by  going  more  fully  into  the  par- 
ticulars of  the  case,  that  is,  a  general  statement  of  it,  there 
has  been  no  claim  for  a  very  great  length  of  time,  indeed  for 
two  hundred  years,  which  ought  undoubtedly,  in  all  doubtful 
cases,  to  go  a  great  way,  but  considering  that  the  burden  of 
proof  ought  to  lie  upon  those  who  claim  an  exemption  from 
tithes,  and  that  this  exemption  appears  within  the  four  comers 
of  the  valuation  in  question,  and  that  that  valuation  does  not 
impose  upon  us,  by  fiiir  reasoning,  the  construction  for  which 
the  appellants  contend,  it  appears  to  me  best  to  advise  your 
Lordijiips  that  the  order  of  the  Court  of  Session  should  be 
affirooed ;  and,  therefore,  I  humbly  move,  upon  this  view  of  the 
case,  upon  which  I  do  not  more  particularly  trouble  your  Lord- 
ships, that,  the  terms  not  being  sufficient  necessarily  to  intro- 
duce this  particular  part  of  the  property  into  that  to  which  the 
valuation  extended,  the  property  must  be  considered  as  not 
proved  to  fall  within  that  valuation.     My  Lords,  considering  the 
great  doubts  that  have  existed  in  this  case,  both  in  the  Court 
of  Session  and  here,  it  appears  to  me  that  it  would  be  most 
proper  that  the  judgment  should  be  affirmed,  without  costs;  and, 
therefore,  I  take  the  liberty  of  moving  that  this  judgment  be 
affirmed,  without  costs. 

Lord  Brougham — My  Lords,  I  should  have  been  very  sorry 
indeed  if  this  case  had  not  been  finally  disposed  of  this  session, 
under  the  circumstances  to  which  my  noble  and  learned  friend 
has  adverted.  The  view  I  take  of  this  case  is  substantially  the 
saoie  as  that  taken  by  my  noble  and  learned  friend.  It  is  this : 
that  though  at  first  1  had  more  than  doubts  upon  the  subject  of 
this  interlocutor,  and  though  at  first  I  was  disposed  to  consider 
these  lands  of  Flockhouse  and  Bowhouse  as  parcel  of  the  Mains 
of  Inchgall,  and  as  <jpming  within  the  description  of  the  Mains 
of  Inchgall,  yet,  upon  that  farther  consideration  of  this  matter, 
to  which  my  noble  and  learned  friend  has  adverted,  the  con- 
clusion to  which  I  have  come  is,  that  these  lands  were  not  so 
included.  It  is  a  question  of  fact ;  were  these  lands  parcel  or 
no  parcel  of  the  Mains  of  Inchgall  ?  The  Court  below  has,  by 
a  very  great  majority,  come  upon  that  question  of  > fact  to  one 
decision.     Can  we  say,  under  the  circumstances  of  the  case, 


and  adverting  to  all  that  appeared  on  that  side  of  the  judgment 
below,  to  which  my  uoble  and  learned  friend  has  now  adverted, 
that  they  have  come  to  a  wrong  conclusion  ?  I  am  not  pre- 
pared to  say  that  they  have  come  to  a  wrong  conclusion ;  and, 
therefore,  I  am  not  prepared  to  advise  your  Lordships  to  re- 
verse this  judgment.  I,  therefore,  my  Lords,  entirely  agree 
with  my  noble  and  learned  friend  in  recommending  that  this  in- 
terlocutor should  be  affirmed.  I  also  think  it  should  be  with- 
out costs. 

Judgment  affirmedy  without  costs. 

First  Division Lordz  Ordinary,  Newton  and  Moncreiff. — 

Richardson  and  Council,  AppeUauU*  Solidiora. — Andrew  M. 
M'Crae,  JRespondentM'  SolicUor [W.H.D.] 


I7th  July  1837. 

House  of  Loads. — (W.H.D.) 

No.  15. — James  Cunningham,  Appellani,  v.  William 

Duncan,  Respondent, 

Debtor  and  Creditor — Accounts,  Items  of — Onus  Probandi — 
Held  (affirming  the  judgment  of  the  Court  of  Session),  that 
a  party  having  been  aequeairaied,  and  having  twice  unsuccesS' 
fittty  attempted  to  obtain  an  approval  of  composition,  was  not, 
at  the  distance  of  twenty  years,  entitled  to  throw  on  a  creditor 
who  had  lodged  a  claim  and  affidavit  with  the  trustee,  which 
had  not  been  objected  to,  but  set  forth  as  correct  in  the  petitions 
for  approval  of  composition,  the  onus  of  proving  the  items  of 
the  account  to  be  correct,  but  that  the  presumption  of  law  was^ 
that  the  account  was  correct,  and  that  the  onus  of  stating  spe- 
cific  objections  to  it  lay  on  the  debtor. 

Process — Advocation — Held  by  the  House  of  Lords,  on  an  ob- 
jection taken  and  argued  on  appeal,  and  in  confirmation  of  the 
principle  of  the  judgment  of  the  Court  of  Session,  in  the  case 
of  Murdoch  and  Brown  v.  Wyllie  and  Noble,  \Oth  March 
1832,  that  advocation  brings  the  whole  matter  of  a  process 
from  the  Inferior  to  the  Superior  Court, 

William  Duncan,  W.S^  brought  an  action,  as  trus- 
tee on  the  deceased  James  Dods's  estate,  against  Cun- 
ningham, for  payment  of  £134.  3.  7.,  being  the  balance 
of  an  account  incurred  by  him  for  fitting  up  green- 
houses at  Comely  Bank  in  1810,  and  which  had  been 
lodged,  with  an  affidavit,  by  Dods  in  Cunningham's 
sequestration  in  1811.  Cunningham  objected,  that 
the  account  lodged  in  the  sequestration  was  not  speci- 
fic ;  that  it  and  the  relative  affidavit  were  informal, — 
and  pleaded  prescription.  Afler  a  proof  (which  esta- 
blished the  facts  contained  in  the  findings  of  Lord 
Medwyn's  interlocutor  infra),  the  SheriflT  appointed  the 
pursuer  (respondent),  within  six  weeks,  to  lodge  a  full 
specification  of  the  first  item.  The  Sheriff  thereafter 
found  the  respondent  not  entitled  to  produce  this  full 
specification,  without  payment  of  certain  expenses; 
and  in  respect  the  order  was  not  complied  with,  he,  on 
6th  November  1 833,  assoilzied  the  appellant,  and  found 
modified  expenses  due. 

Duncan  Sidvocated,  pleading — 1.  The  late  Mr  Dods 
having  been  duly  ranked  on  the  sequestrated  estate  of 
Cunningham,  and  the  ranking  not  having  been  objected 
to,  and  being  long  since  final,  it  is  incompetent  for 
Cunningham  to  call  in  question  the  validity  or  extent 
of  Mr  Dods's  claim.  2.  More  especially,  it  is  incom- 
petent, post  tantum  temporis,  and  in  respect  that,  in 
the  interval,  Cunningham  and  his  trustee  not  only  ac- 
quiesced in  and  acknowledged  the  justice  of  that  claim, 
but  frequently  judicially  founded  on  it  as  correct  in 
the  process  of  sequestration.    3.  The  evidence  in  pro- 
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cesa  proves  that  the  claim  is  well  founded.  4.  Even 
although  Cunningham  could  call  in  question  the  exist- 
ence or  amount  of  the  claim,  the  onusprobandi  would 
rest  upon  him ;  and  in  no  event  could  the  ranking  by 
Cunningham's  trustee,  so  long  acquiesced  in,  and  so 
often  judicially  admitted  and  founded  on  by  Cunning- 
ham, be  disproved  or  falsified,  otherwise  than  by  writ 
or  oath.  5.  The  debt  being  proved  by  the  writ  of 
Cunningham,  and  made  liquid  by  the  ranking  in  the 
sequestration,  the  advocator  is  not  bound  to  produce  a 
specification  of  its  items;  more  especially  after  so 
great  a  lapse  of  time,  and  seeing  that  Cunningham  has 
made  alterations  and  changes  in  the  interim  on  the 
works. 

Answered — 1 .  It  is  not  proved  by  any  of  the  docu- 
ments produced  in  process,  nor  otherwise,  that  Mr 
Dods  or  his  trustee  was  ever  legally  ranked  upon 
Cunningham's  estate.  2.  A  sequestrated  bankrupt  not 
being  entitled  to  state  any  objections  in  his  own  name, 
to  claims  made  upon  his  estate,  nor  to  the  decisions  of 
the  trustee  in  these  matters,  is  entitled,  for  that  and 
other  reasons,  to  object  quandocunque  to  claims  made 
against  himself  personally,  and  is  not  barred  by  any 
decision,  real  or  pretended,  said  to  have  been  pro- 
nounced by  the  trustee  on  his  estate.  3.  It  is  incum- 
bent on  a  pursuer  to  prove  his  case ;  and  Duncan  hav- 
ing fuled  in  doing  so,  the  judgment  of  the  Sheriff  is 
well  founded. 

Lord  Medwyn,  on  28th  February  1834,  pronounced 
this  interlocutor,  which  embraces  the  whole  facts  of 
the  case : 

"  Having  resamed  conrideration  of  the  debate,  and  advised  the 
process.  Advocates  the  cause,  and  finds  that  the  defender  (appel- 
lant) having  been  sequestrated  in  September  181 1,  the  late  James 
Dods  gave  in  a  claim  and  affidavit,  dated  6th  November  1811, 
claiming  to  be  ranked  as  a  creditor  for  the  sum  of  £135, 14.  10 : 
Finds  that  on  6th  December  181 1,  the  defender,  with  concurrence 
of  his  trustee,  presented  a  petition  to  the  Court  for  approval  of 
composition  and  discharge,  referring  to  a  report  by  the  trustee, 
in  which  report  the  claim  of  James  Dods  for  the  above  sum  is 
stated,  and  he  is  reckoned  as  a  creditor,  both  in  number  and 
value,  agreeing  to  the  discharge :  Finds  that  this  petition  having 
been  opposed,  the  Court  refused  the  application  on  12th  May 
1812,  and  removed  the  trustee  on  account  of  his  reprehensible 
conduct  relative  to  said  composition  :  Finds  that  the  defender, 
in  the  year  1821,  again  presented  a  petition,  with  concurrence  of 
his  new  trustee,  for  approval  of  a  composition  and  discharge ;  and 
in  the  report  of  the  trustee,  James  Dods  is  stated  as  one  of  '  the 
creditors  who  have  lodged  grounds  of  debt,  with  oaths  of  verity, 
and  being  ranked  on  the  sequestrated  estate,'  and  his  debt  is 
stated  at  £135.  14.  10.,  and  he  is  counted  in  the  number  of  cre- 
ditors giving  the  statutory  concurrence  to  this  application ;  but 
this  application  was  also  refused  by  the  Court,  and  the  defen- 
der is  still  an  undischarged  bankrupt :  Finds  that  the  present 
action  was  raised  at  the  instance  of  the  pursuer  (respondent) 
in  February  1831,  when,  for  the  first  time,  the  defender  ob- 
jected to  the  amount  of  the  daim,  not  denying  the  employment, 
nor  pointing  out  any  specific  objectionable  articles  in  the  ac- 
count, but  solely  because  the  daim  commences  with  this  ar- 
tide,  '  1810,  Nov. — To  an  account  rendered  for  wright  work, 
&c.,  £111.  10.  1.'  and  calling  upon  the  pursuer  to  produce  the 
items  of  said  account :  Finds  that  there  is  no  book  in  existence 
kept  by  the  late  James  Dods  which  contains  any  account  from 
the  year  1806  to  Noyember  1810,  but  it  appears  that  they  have 
prolNibly  been  destroyed  without  any  blame  imputable  either 
to  the  pursuer  or  the  late  Mr  Dods :  Finds  that  the  presump- 
tion of  law  is,  that  an  account  was  duly  rendered  at  the  time, 
and  this  presumption  is  fortified  by  the  statement  in  the  daim, 


that  it  was  so ;  and  further,  the  presumption  is,  that  this  daim 
was  only  admitted  by  the  trustee,  and  founded  on  by  the  de- 
fender, after  being  examined,  compared  with  the  account  ren- 
dered, and  found  correct :  Finds  that  the  account  having  been 
so  long  unchallenged,  and  so  often  judicially  founded  on  as  cor- 
rect, it  cannot  be  supposed  that  the  account-books  for  so  many 
years  were  destroyed  for  the  purpose  of  exduding  the  means  of 
verifying  this  item  in  the  cUim,  and  that  it  is  now  too  late, 
under  aU  the  drcumstanoes,  to  insist  that  the  claim  must  be  re- 
jected,  because  not  supported  by  a  full  spedfication  of  the  par- 
ticuUrs  taken  firom  the  tradesman's  books,  as  it  seems  just  that 
the  onus  of  showing  that  the  account  is  incorrect  should  fidl 
upon  the  defender,  to  whom  the  account  was  rendered,  and 
who  has  so  long  and  so  solemnly  acquiesced  in  its  accuracy, 
and  founded  upon  it,  but  who  points  out  no  mistake  or  inac- 
curacy in  it:  Therefore,  altera  the  interlocutors  of  the  Sheriff, 
in  so  far  as  they  are  submitted  to  review,  and  decerns  in  terms 
of  the  conclusion  of  the  libel:  Finds  expenses  due ;  allows  an 
account  thereof  to  be  given  in,  and  remits  to  the  auditor  to  tax 
the  same,  and  to  repbrt." 

Cunningham  reclaimed,  but  the  Court  unanimously 
refused  the  note. 

The  present  appeal  was  then  presented  against  this 

judgment : 

Lord  Brougham* — My  Lords,  this  case  stood  over  for  your 
Lordships  to  consider  a  point  of  practice  in  the  Court  below, 
raised  at  the  bar  on  the  part  of  the  respondent.  The  point 
arose  under  these  drcumstances :  The  case  was  brought  by 
advocation  from  the  Sheriff  before  the  Court  of  Sessiion  in 
Scotland!  and  one  point  not  having  been  taken  before  the 
Sheriff,  the  question  was,  whether  the  whole  argument,  includ- 
ing that  point,  being  brought  before  the  Court  of  Session,  they 
were  to  deal  with  it  all ;  or  whether  the  Court  of  Session 
were  not  shut  out  from  the  consideration  of  that  point  in  con- 
sequence of  its  not  having  been  taken  in  the  Court  from  which 
the  case  was  brought  by  appeal :  That  was  a  point  of  practice 
that  was  brought  under  your  Lordships*  consideration  by  an  ob- 
jection taken  on  the  behalf  of  the  respondent  previous  to  enter- 
ing on  the  merits  of  the  case.  It  appeared  to  be  of  sufBdent 
importance  to  require  that  your  Lordships  should  look  into  it 
further,  and  satisfy  yourselves  upon  it,  lest  you  should  lay  down 
a  rule  which  might  be  inconsistent  with  a  very  important  branch 
of  practice,  that  of  advocation,  or  the  process  by  which  matters 
are  brought  from  inferior  jurisdictions  to  the  Court  of  Session. 
The  case  of  Pollock  ir.  Harvey,  dedded  in  17'28,  was  relied 
upon  by  the  respondent  in  support  of  his  position.  Undoubt- 
edly there  is  that  case,  and  it  would  appear  from  the  dedaion  of 
that  case  in  1728,  that  the  Court  had  then  proceeded  upon  some 
such  view  of  the  question.  But  that  case  is  not  now  considered 
to  be  law.  In  a  subsequent  case,  that  of  Murdoch  and  Brown 
V.  Wyllie  and  Noble,  in  March  1832,  the  point  has  been  again 
brought  under  the  consideration  of  all  the  consulted  Judges  of  the 
Court  of  Session — the  whole  matter  was  discussed  by  the  Court, 
— and  they  unanimously  came  to  the  opinion,  that  Pollock  v, 
Harvey  was  not  law,  and  that  the  rule  is,  that  the  advocation 
brings  the  whole  matter  from  the  Inferior  to  the  Superior  Court, 
and  that  in  that  Superior  Court  the  whole  matter  may  be  ad- 
judicated  upon.  True  it  is,  that  both  those  cases  of  Pollock  v. 
Harvey,  and  Murdoch  and  Wyllie,  were  upon  questions  of  costs, 
but  that  makes  no  difference  whatever ;  the  prindpleis  predscly 
the  same ;  and  the  communication  which  I  have  had  with  the 
learned  Judges  of  the  Court  below,  makes  it  quite  clear  that 
that  is  now  held  to  be  the  practice  of  the  Court ;  and  the  case 
of  Pollock  P.  Harvey  being  no  longer  considered  hiw,  that  is  a 
practice  not  now  established  for  the  first  time,  but  it  has  been 
known  to  be  the  practice  of  the  Court  inihese  matters  subse- 
quently to  the  fully  considered  case  of  Murdoch  and  Wyllie.  My 
Lords,  this  was  only  an  objection  taken  preliminarily,  as  it  were, 
and  before  entering  into  die  merits.  Upon  the  merits  we  had 
little  or  no  doubt,  I  may  say,  at  the  time,  in  fiivour  of  the  re- 
spondent, but  we  postponed  giving  judgment  till  the  point  of 
practice  had  been  more  fully  inquired  into.  Upon  the  grounds 
to  which  reference  was  made  at  the  time  of  the  argument,  I 
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conceive  it  U  fitting  that  your  Lordships  should  be  advised  to 
affirm  the  judgment  of  the  Court  below  upon  the  merits ;  and  I 
am  authorised  to  state,  that  there  is  no  doubt  on  the  mind  of 
my'Yioble  and  learned  friend,  the  late  Chief  Justice  of  the  Com- 
mon Pleas,  who  is  not  present  to-day,  upon  the  merits  of  the 
case  of  the  respondent.  I  have  therefore  humbly  to  move  your 
Lordships,  that  the  interlocutor  of  February  1834,  and  the  sub- 
sequent interlocutor,  should  be  affirmed. 

Isord  Chapcellor. — My  Lords,  I  entirely  concur  with  my 
noble  and  learned  friend.  The  only  doubt  that  arose,  has  been 
removed  by  farther  inquiries.  I  think  the  interlocutors  should 
be  affirmed,  with  costs. 

Interlocutors  affirmed^  with  costs. 

Second  Division Lord  Ordinary,  >Iedwyn.. 

and  Connell,  Appellants  Solicitors, — 
denfi  SoUcUor L^.H.D.J 


.Richardson 
Jiespon- 
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l2i/iJu/^  IS" 7. 

Jury  Cause. — Second  Divisiov (J.D.M.) 

No.  16.^ — Mathew  Geat,  Pursuer^  v.  Robert 

Walkee,  Defender* 

Jamks  Beown,  Purstuer^  t?.  Robeet  Walkee, 

Defender, 

Oamagea — Periury.^De&iiiation,  Written —  Verdict  finding  eer- 
iaim  wriUen  £Xfir€stion»  not  io  amount  to  an  aoeuaation  qjfwil" 
fid  mmd  dMieraXe  perfwr^. 

There  were  separate  actions  of  damages  raised  against 
the  defender,  as  having,  *^in  a  deKberate  and  public 
nuuHBer,  stated  that  the  parsuerg  were  guilty  of  cul- 
loUe  aad  wilful  perjury." 

Tlie  defender,  who  is  schoolmaster  .of  tjie  parish  of 
TarboUoo,  applied  in  1835  to  be  eonoUed,  und^r  the 
BeSorm  Aet,  bb  a  voter  in  the  county  of  Ayr.  His 
daim  was  rejected*  'm  conseqaenee  of  the  evidence  of 
tlw  puFNiers,  who  appeared  as  witnesses  for  the  objec* 
tors  in  the  registration  court,  as  bavijig  valued  the 
preauaes  and  found  them  not  to  amount  ito  the  statu* 
tory  cam.  This  evideooe,  as  the  defender  averred, 
vas  ^veo«  although  the  pursuers  had  not  actually  io^ 
apeeted  tke  pnemises,  and  was  therefore  erroneous. 

The  defender  again  applied  to  be  enrolled  in  1 836, 
upon  the  aame  premises,  and  his  claiim  was  sustained. 
The  aileged  accusation  of  perjury  was  .oontained  in  .the 
daiia  of  enrolmeut,  quoted  in  the  lasiue.  The  follow- 
ing  issue  was  prepared  aad  sent  to  trial  in  {H^ecisely 
similar  terms  in  each  case: 

"  It  beiog  admitted  that«  od  or  about  the  I8th  day  of  J-aly 
1831^,  the  defender  prepared  aod  transmitted  to  the  Sheriff- 
clerk  of  the  couuty  of  Ayr,  a  claim  •or  schedule  of  enroUneiit, 
eootamiBg  the  following  words  aod  figures,  viz.  :^-'  I,  j^ohert 
Walker,  schoulmaster,  Tvboltoi),  hereby  claim  to  be  enrolled 
as  a  voter  in  the  county  of  Ayr,  as  being  rejected  Uat  year  on 
the  culpride  and  wilful  misstatement  of  the  two  bailies  of  Tar* 
boUon,  viz.,  Mathew  Gray  and  James  Brown,  they  having  de- 
poned that  Tarbolton  schoolhouse  contained  four  rooms,  wbero- 
an  it  has  always  consisted  of  five  rooms,  viz.,  parlour,  kitchen 
and  three  bed-rooms,  which  fifth  room  is  worth  25s.  p.  annum, 
and  falls  to  he  added  to  the  Sberiff*8  note  of  £9.  18s.  Sterling. 
I  further  chum  on  the  class-room,  it  being  part  of  the  foresaid 
home,  aod  under  the  same  roof.  Also  on  pew.  No.  3,  in  Tar^- 
bolton  church,  given  to  the  schoolmaster,  &c.,  by  Sheriff 
Eaton's  decree  of  division  in  1821,  value  £1  p.  annum.,  and 
liferent  interest  on  land  of  upwards  of  £10,  all  in  the  parish  of 
Tarbolton,  and  county  of  Ayr.  Signed  at  Tarbolton,  the  18th 
day  of  July  1886.* "  (Signed)         "  Robert  Walker." 

'*  WheUier  the  whole  or  any  part  of  the  said  words  are  of  and 
cQQcerjuiig  the  pursuer,  and  wisely  and  ealummonsly  accuse 
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the  parsaer  of  perjury,  aod  were  malieioasly  inserted  in  th^ 
s$id  cUim  or  sebedule,  to  the  loss,  injury  and  damage  of  the 

pursuer  ? 

"  Damages  laid  at  £500." 
Verdict  for  tha  defender. 

Presiding  Judge,  Lord  Justice- Clerk. —  Comuel  for  pursuers, 
Solicitor-General  (Kutherfurd),  Maitland;  William  Menzies, 
S.S.C,  Agent Counsel  for  defender,  D.  M*Neill,  T.  Mac- 
kenzie; John  Bowie,  W.S.,  Agent, — [J.D.M.] 


lilhJuJi/  1837. 
Jvay  Oa€8b ^Second  Division (J.D.M.) 

No.  17. — Maa   Christina  Robertsoit,  Pursuer  and 
Respondent^  v.  Mrs  Martha  Ainslie  and  Others, 
WiUiam  Ainsli^s  Trustees^  and  John  Ainslie,  De- 
fenders  and  Advocators, 

Bankrupt — Composition  Contract — Cautioner — Pactum  .Illici- 
turn —  Where  a  bankrupt  settled  with  his  creditors  by  a  com' 
position  contract,  and  two  of  his  creditors  became  cautioners 
for  the  composition,  receiving  an  assignation  of  all  the  bank- 
rupt's property  in  absolute  terms,  but  qualified  by  a  back  letter, 
that  it  was  in  relief  and  security  only  of  the  cautionary  obliga" 
tion,  with  the  farther  stipulation,  that  they  should  be  entitled 
to  pay  their  own  debts  in  JuU — such  stipulation  found  to  be 
pactum  illicit um. 

Tim  lal^  AiexAoder  P«uteraon  Robertson  carried  on 
business  in  LeijLli  as  a  corn  merchant,  under  die  firm  of 
Robertson  And  Company.  He  became  insolv^ent  in 
18^9*  The  ls«te  WilUsjoi  Ainslie,  of  Huntington,  and 
bis  son,  the  advoi;;ator  John  Ainslie,  father-in-law  and 
brother-ia^law  of  Robertson,  were  creditors  of  the  firm 
in  a  sum  of  £3000,  being  the  amount  of  acceptances  of 
Messrs  BaJIbur  a^  Company,  which,  shortly  before 
the  hanjgruptcy  of  Rober,tson  and  Company,  they  had 
discounted  for  Robertson  and  Company's  behoof.  A 
proposal  of  a  eoivpositioo  of  8s.  in  the  pound  having 
been  made  by  Robertson  and  Company  to  their  credi<i> 
tors,  it  was  accepted,  on  Wjlliam  and  John  Ainslie 
becoming  securities  for  it  to  the  extent  of  7s.  Af^er 
this,  Robertson,  as  sole  partner  of  Robertson  and  Com- 
pany, granted  an  assignation  on  7th  June  1830,  by 
which  he  conveyed  over  to  the  Ainslies  absolutely,  the 
mhcle  goods,  gear,  debts  and  sums  of  money,  house- 
hold furniture,  and  grain  of  every  description  lying  in 
several  warehouses  in  Leith,  **  with  power  to  sell  and 
dispose  of  the  same  for  their  own  behoof.**  On  the 
£iame  day  the  Ainslies  granted  the  following  back  let- 
ter to  RobetPtson^ 

*'  Sir,  As  you  have  this  day  granted  an  asngnation  in  our 
favour  of  all  the  grain,  and  other  effects  belonging  to  you,  in 
security  of  the  obligations  we  have  come  under  for  a  composi- 
tion to  your  creditors  of  seven  shillings  in  the  pound,  we  here- 
by engage,  that  in  case  there  is  any  reversion  remaining  after 
paying  all  these  ohli^tions,  and  any  expenses  you  may  have 
incurred  in  winding  up  the  concern,  to  make  over  the  same  to 
you,  and  in  case  of  your  death  before  that  event  takes  place, 
to  make  over  the  reversion  to  Mrs  Robertson,  and  which  is  to 
he  at  her  sole  disposaL  It  is  also  understood  that  we  are  to 
retain  full  payment  of  John  Balfour  and  Company's  hills, 
amounting  in  whole  to  £3000." 

As  Robertson's  property  consisted  principally  of 
bonded  and  other  corns,  it  was  arranged  that,  notwith- 
standing the  assignation,  Robertson  should  take  charge 
of  the  property,  aad  dispose  of  it,  for  which  purpose 
he  had  free  access  to  it,  by  receiving  the  keys  of  th^ 
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lofts  where  it  was  deposited  from  the  Ainslies  when 
required.  From  the  sales  of  corn,  Robertson  realised 
a  sufficient  amount  to  pay  off  the  composition  on  his 
debts,  including  the  debt  of  the  Ainslies,  but  not 
so  as  to  discharge  it  in  full.  William  Ainslie  having 
died,  his  trustees  and  the  other  defender  presented  a 
petition  to  the  Admiral  of  Leith  and  his  deputes,  on 
9th  May  1 835,  against  Robertson,  claiming  a  balance 
due  by  him  to  them  of  £1026.  0.  5,  and  praying  for 
warrant  to  authorise  the  sale  of  certain  parcels  of  grain 
belonging  to  Robertson,  in  order  to  satisfy  this  balance. 
A  record  having  been  made  up  and  closed,  the  Magis- 
trates of*  Leith,  on  2d  November  1835,  dismissed  the 
petition,  in  respect  that  the  above  quoted  letter,  **  part 
of  the  assignation"  granted  by  Robertson  to  the  Ains- 
lies, *<  in  so  far  as  its  terms  taJce  the  respondents  bound 
to  the  assignees  for  full  payment  of  the  bills  referred 
to  in  the  letter,  is  insufficient  to  support  the  prayer  of 
the  petition." 

The  advocators  brought  an  advocation,  in  which 
they  pleixd&dy  TJiat  the  obligation  by  which  they  were 
authorised  to  take  full  payment  of  their  claim,  was 
quite  legpil  and  binding. 

Robertson,  on  the  other  hand,  pleaded^  That  the  as- 
signation and  back  letter  were  the  mode  adopted  for 
carrying  into  effect  the  composition  contract  entered 
into  by  him  and  the  advocators  with  his  creditors,  and 
the  stipulation  in  the  letter  by  the  advocators  having 
been  made,  unknown  to  the  other  creditors,  and  being 
neither  a  subsequent  nor  voluntary  undertaking  on  the 
part  of  Robertson  and  Company,  was  illegal,  inopera- 
tive, and  utterly  void. 

Robertson  having  died  during  the  dependence  of  the 
proceedings,  they  were  afterwards  carried  on  by  his 
widow,  the  pursuer,  as  his  disponee  and  executrix. 

The  following  issue  was  prepared  and  sent  to  trial, 
in  which  the  respondent  was  held  as  pursuer,  and  the 
advocators  were  held  defenders: 

"  It  being  admitted  that  the  pursuer,  Mrs  Robertson,  is  ge- 
neral disponee  and  executrix  of  the  late  Alexander  Paterson 
Robertson : 

**  It  being  also  admitted,  that  about  the  month  of  November 
1829,  Robertson  and  Co.,  of  which  the  said  Alexander  Paterson 
Roliertson  was  the  sole  partner,  became  insolvent,  and  that  the 
creditors  of  the  Company  accepted  of  a  composition  of  Ss.  per 
pound  on  their  respective  debts : 

"  It  being  also  admitted,  that  the  late  William  Ainslie,  and 
the  defender,  John  Ainslie,  were  then  creditors  of  the  said  Com* 
piiny  ;  and  that  the  said  Alexander  Paterson  Robertson  granted 
to  them  the  assignation.  No.  5  of  process: 

**  Whether  the  said  assignation  was  granted  by  the  said  Alex- 
ander Robertson,  and  accepted  by  the  defenders,  John  Ainslie, 
and  the  late  William  Ainslie,  or  either  of  them,  in  consequence 
or  implement  of  a  corrupt  stipulation,  agreement,  or  mutual 
understanding,  betwixt  the  said  Alexander  Paterson  Robertson 
and  the  said  William  and  John  Ainslie,  or  either  of  them,  that 
the  debts  then  due  to  the  said  William  and  John  Ainslie,  or 
either  of  thera^  should  be  paid  in  full  ?" 

Lord  Justice-  Clerk  charged  the  jury.  He  observed,  on  the 
law  of  the  case,  that  it  was  clear,  on  the  one  hand,  that  no 
(x)mpo8ition  contract,  whether  a  private  one  or  under  the  se- 
questration Act,  could  be  sustained,  where  the  concurrence  of 
particular  creditors  to  it  had  been  obtained  by  a  payment  in  ad- 
dition to  the  amount  of  the  composition.  But,  on  the  other 
hand,  a  party  interposing  as  cautioner  to  such  a  contract,  who 
was  previously  unconnected  with  the  debtors,  was  entitled  to 
make  any  bargain  he  chose  for  his  relief  and  security.     Where, 


however,  a  creditor  endeavoured  to  obtain  a  preference  for  him- 
self, under  the  mask  of  becoming  cautioner  for  the  composi- 
tion, he  could  not  claim  the  privileges  of  an  unconnected  caa« 
tioner.  The  device  made  the  case  worse  against  him,  than  if 
he  had  merely  stipulated  for  an  addidoual  composidon  to  him- 
self. 

Verdict  for  the  pursuer. 

Presiding  Judge,  Lord  Justice-Clerk. —  Counsel  for  pursuer. 
Dean  of  Faculty  (Hope),  Moir  ;  John  Robertson,  W.S.,  Agent. 
—  Counsel  for  defenders.  Solicitor- General  (Rutherfurd).  G. 
G.  Bell,  Neaves;  M.  and  W.  SmiDie,  S.S.C,  Agents.^ 
LJ.D.M.] 


18/A  Juli/  1837. 

Jury  Cause.— Fibst  Division (G.D.F.) 

No.  18. — James  Findlateb,  Pursuer,  v.  Thomas 
Duncan,  Treasurer  of  Uie  Trustees  of  the  Dundee 
and  Perth  Turnpike^  Defenders, 

Reparation — Damages — Road  Trustees— -Liability  —  A  ■  faiker 
and  son  being  thrown  out  of  a  gig  on  a  turnpike  road  during 
dark,  in  consequence  of  having  come  in  collision  with  a  heap 
of  stones  placed  on  the  road  side^  or  water  table,  by  the  m- 
structions  of  the  road  trustees  ;  and  no  precautions  had  been 
used  to  warn  wayfarers  of  the  danger ;  and  the  son  died  in  con^ 
sequence  of  the  injuries  received,  and  the  father  was  consider^ 
ably  hurt —  Verdict  of  jury  against  trustees  of  £500  as  aolatimm 
for  loss  of  boy,  and  £300  as  reparation  for  the  injurg  sus- 
tained by  the  father. 

See  Vol.  IX.  p.  367.  The  pursuer  and  his  son,  on 
their  return  to  Perth  from  Dundee,  by  the  road  lead- 
ing from  Dundee  to  Perth,  on  the  night  of  the  23d 
October  1835,  were  thrown  from  a  gig  in  \i'faidi  they 
were  travelling,  during  dark,  in  consequence  of  having 
come  in  collision  with  a  heap  of  stones,  alleged  to  have 
been  placed  by  the  defenders,  or  those  for  whom  they 
were  responsible,  in  an  improper  situation  on  the  turn- 
pike, and  no  precautions  had  been  adopted  to  prevent 
accidents.  The  boy  received  such  injury,  that  he  died 
soon  afterwards,  and  the  pursuer  himseff  was  confined 
to  the  house  for  some  time  under  medical  treatment. 
The  pursuer  brought  this  action  against  the  road  trus- 
tees and  their  treasurer,  concluding  against  them  for 
reparation  by  way  of  damages,  which  were  laid  at  £500 
as  solatium  for  the  loss  of  the  son,  and  £300  as  repara- 
tion for  the  injuries  received  by  the  fatlier. 

The  following  issue  was  laid  before  the  jury : 

'*  It  being  admitted  that  the  defender  is  treasurer  to  the  trus- 
tees on  the  turnpike  road  from  Perth  to  Dundee,  through  the 
Carse  of  Gowrie  by  Inchture : 

"  Whether,  on  or  about  the  23d  da^  of  October  1835,  the 
pursuer  and  the  late  Henry  Findlater,  his  son,  while  truFelling 
in  a  gig  along  the  said  road,  near  the  west  half-way  house,  v/er^ 
overturned,  through  the  fktiU  or  negligence  of  the  said  trustees, 
or,  others  in  their  employment,  to- the  loss,  injury,  and  damage  of 
the  pursuer  ?" 

It  was  proved  that  the  persons  who  contracted  with 
the  trustees  for  the  repair  of  the  turnpike,  had  placed 
a  quantity  of  stones  on  the  wayside,  on  that  place  which 
is  technically  called  the  '*  water  table,"  with  the  view 
of  using  them  to  cover  or  repair  a  drain.  The  stones, 
which  extended  ^bout  forty  feet  along  the  road,  project- 
ed from  the  side  of  the  foot  path  three  feet,  in  the  direc- 
tion of  the  centre  of  the  road,  and  lay  about  eighteen 
inches  deep.  The  accident  had  taken  place  apparently 
from  the  pursuer  having  attempted  in  the  dark  to  pass 
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between  a  carrier's  cart,  travelling  in  the  centre  of  the 
road,  and  the  stones,  without  being  aware  of  them,  and 
the  horse,  in  coming  in  contact  with  thera,  had  either 
plunged,  or  by  dragging  the  vehicle  on  the  summit, 
ejected  the  travellers.  The  horse,  it  was  proved,  was 
of  a  tractable  and  quiet  disposition,  and  the  pur- 
suer, who  was  driving,  was  quite  sober.  There  was 
no  paling  around  the  heap  of  stones,  and  no  light  to 
warn  travellers  of  their  position. 

The  defenders,  on  the  authority  of  certain  English 
cases,  (Hall  v.  Smith,  2  Bingham  156,  and  Humphreys 
V,  Mears,  1  Man.  and  Ryland's  Reports,  187,  and  cases 
there  cited)  contended,  that  if  it  could  be  proved  that  the 
contractors  under  the  defenders  had  not  received  direct 
instructions  from  them  (the  trustees)  to  place  the  stones 
in  the  manner- and  in  the  situation  in  question,  they  were 
not  responsible,  qua  trustees  of  the  turnpike,  but  that 
the  responsibility  lay  on  the  contractors  to  make  re- 
paration for  an  accident  occasioned  by  their  conduct. 
Proof  was  accordingly  led,  that  the  defenders  did 
not  issue  instructions  to  place  the  stones  as  above  de- 
scribed. It  was  farther  attempted  to  be  proved,  that 
there  was  plenty  of  room  for  two  carriages  to  pass 
without  touching  the  stones ;  and  it  was  proposed  to 
prove  by  the  defenders'  witnesses,  that  the  water  table 
of  a  road,  t.  e.  the  portion  of  the  way  lying  between 
the  macadamized  part  and  the  ditch  or  pathway,  in 
road  makers'  language,  called  the  water  table,  forms  no 
legal  portion  of  a  public  road. 

Lord  President — The  law  of  England  may  be  different  from 
ours.  I  know  it  not^  and  am  not  bound  to  know  it.  I  know 
the  law  of  Scotland ;  and  it  would  appear  that  in  a  case  of  this 
sort,  it  is  different  from  the  law  of  England.  Several  cases  of 
this  sort  have  recently  come  before  the  Court,  and  the  trustees 
have  been  found  liable ;  and  the  law  in  this  respect  is  plain, 
that  where  damage  has  been  occasioned  to  travellers  on  a  public 
turnpike,  through  the  fault  ei  those  employed  under  and  by  the 
trustees  in  repairing  the  road,  they  are  answerable,  and  are 
bound  to  make  reparatiqn.  It  may  be  different  where  I  or  you, 
who  are  unconcerned  in  the  road  trust,  place  stones  there,  in 
that  case  we  would  be  liable  in  damages,  but  the  trustees  are 
masters  of  the  road ;  so  accordingly,  in  many  recent  cases,  they 
have  been  fi>und  liable,  where  injuries  have  been  sustained 
through  the  fault  of  those  employed  by  the  trustees.  I  need 
only  refer  to  the  late  case  of  the  Peeblesshire  Road  Trustees. 
In  short,  T  have  no  doubt,  without  citing  other  cases,  that  this 
is  the  law  of  Scotland.  It  has  been  proved  that  the  trustees  or- 
dered this  drain  to  be  repaired,  and  in  consequence,  the  stones 
in  question  were  laid  down  by  the  contractors  in  such  a  way  as 
to  impede  the  passage.  It  may  have  been  proper  to  have  repaired 
the  drain ;  but  then  the  trustees  are  not  entitled  to  lay  down 
obstacles  on  a  road,  which  may  Occasion  damage  to  passengers 
on  foot  or  otherwise.  These  trustees  should  have  warned  the 
public  of  their  danger,  and  have  put^  as  in  duty  they  were  bound 
to  do,  some  indication  of  the  obstacles  on  the  road,  whether  to 
guard  foot,  passengers,  or  travellers  in  vehicles  or  by  horses. 
]t  was  gross  negligence  to  have  £uled  in  this  respect, — to  have 
placed  stones  on  any  part  of  this  water  table,  without  a  proper 
guard  against  danger.  The  only  question  is,  the  amount  of 
damage  to  which  this  pursuer  is  entitled.  That  is  your  pro- 
yince,  and  in  your  hands  I  leave  the  case. 

D.  M^NeiUjfor  defenders^  proceeding  on  the  above 
English  cases,  tendered  an  exception  to  the  law  as 
stated  by  the  Lord  President. 

Verdict — Damages  to  the  extent  claimed,  as  solatium 
for  the  loss  of  the  boy,  and  £300  as  reparation  to  the 
pursuer. 

Presiding  Jmdge^  Lord  President.-^'ilc^  Dean  of  Facultjr 


(Hope),  T.  Maitland;  Ritchie  and  Hill,  W.S.,  Agents Alt 

D.  M'Neill,  Patton;  Bells  and  Rutherford,  W.S.,  Agents 

Jury  Clerk [G.D.F.] 


ISthJtdy  1837. 
Jury  Cause First  Division (G.D.F.) 

No.  19. — Jahes  Murdoch,  Pursuer^  v.  Elizabeth 

Murdoch,  Defender. 

Reduction  on  head  of  Deathbed. 

This  was  a  reduction  of  a  testamentary  deed  exe- 
cuted by  the  deceased  John  Murdoch,  on  the  head  of 
deathbed.  It  appeared  that  the  deceased  had  laboured 
for  many  years  under  chronic  bronchites,  and  had  been 
carried  off  by  a  diarhea  occurring  within  twenty-four 
hours  of  his  death. 

The  following  were  the  issues : 

**  It  being  admitted  that  the  pursuer,  James  Murdoch,  is  the 
immediate  elder  brother  and  heir  of  conquest  of  the  late  John 
Murdoch,  and  that,  on  the  10th  day  of  February  1835,  the  said 
John  Murdoch  executed  the  deed.  No.  9  of  process,  sought 
to  be  reduced,  and  died  on  the  27th  day  of  February  1835,  and 
within  sixty  days  of  the  execution  of  the  said  deed  : 

*'  Whether,  at  the  time  the  said  deed  was  executed,  the  said 
John  Murdoch  was  on  deathbed  ?  Or, 

**  Whether,  on  or  about  the  14th  day  of  the  said  month  and 
year,  the  said  John  Murdoch  went  and  returned  from  market 
unsupported  ?" 

It  became  a  question,  therefore,  whether  the  latter 
disease  was  separate  from,  or  symptomatic  of  the  other. 
There  were  only  two  witnesses  for  the  pursuer :  one 
an  attendant  in  the  shop  of  the  deceased,  who  spoke 
as  to  the  habits  and  temper  of  the  deceased ;  and  the 
other  the  medical  attendant,  who  deponed  as  to  the  gene- 
ral health  of  the  deceased,  and  the  symptoms  of  disease 
under  which  he  had  laboured.  Medical  evidence  was 
separately  adduced,  to  give  an  opinion  on  the  details 
deponed  to  by  the  surgeon  who  attended  the  deceased, 
and  likewise  on  the  question  whether  the  diarhea  was 
separate  or  symptomatic ;  but,  as  there  had  been  no 
post  mortem  examination,  and  there  was  a  want  of  evi- 
dence as  to  particular  symptoms,  the  medical  men  did 
not  appear  to  be  so  satisfied  on  the  point  as  to  give  a 
direct  answer. 

The  Lord  Presidenty  in  charging  the  jury,  stated, 
that  the  case  was  attended  with  the  utmost  perplexity, 
and  particularly  so  as  there  were  no  medical  opinions- 
to  the  point  to  guide  them  ;  and  he  left  the  case  en- 
tirely with  the  jury. 

The  jury  returned  into  Court,  after  being  inclosed, 
and  were  understood  by  the  foreman  to  say,  that  <<  the 
deceased  died  of  both  diseases,  but  that  the  diarhea 
was  a  separate  supervenient  disease.''  They  were  rein- 
closed,  with  the  view  of  reducing  their  verdict  to  writ- 
ing, but  were  recalled  without  giving  it,  in  consequence 
of  the  parties  stating  that  they  were  in  terms  of  com- 
promise. 

Presiding  Judge,  Lord  President Act.  Dean  of  Faculty 

(Hppe),D.  M'Neill;  Cuninghameand  Walker,  W.S.,  Agents.^ 
Alt,  Solicitor- General  (Rutherfurd),  Ivory ;  W.  Millar,  Agents 
^^ury  Clerk [G.D.F.] 
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JaRY  Cause. — First  Division (G.D.F.) 

No.  20. — Patrick  Clarke  and  Mandatory,  Pur- 
suers^ V.  William  Brooks,  Defender. 

Reparation — Damages — Diligence — Arrestment,  Wrongous  use 
of — Process — An  arrestment^  proceeding  on  a  Sheriff  Court 
tmmmvna  which  wat  not  executed  at  afi,  and  feU  from  iumi- 
execution  within  tkeforttf  days^  ta  terms  ^the  Act  of  Sede- 
rvntf  8th  July  1831,  §  6,  was  used  in  the  hands  of  a  mercan" 
tile  Jirm  in  this  eovntry^  on  goods  which  they  held  for  behoof 
qf  a  foreigner — Jury  awofded  £150  damages  for  the  tne  of 
this  arrestment,  although  the  party  aggrieved  had  failed  to 
employ  the  nsuat  remedy,  by  appfying  tt^  the  Lord  Ordinary 
on  the  hiihfor  letters  of  loosing  arrestment. 

The  defender  purchased  in  Dublin  from  the  pur- 
suer, who  was  a  merchant  there,  a  quantity  of  rags, 
valued  at  £590,  at  the  usual  credit  of  six  months.  The 
rags  were  put  on  board  of  the  Helen,  bound  for  Fisher- 
row,  and  chartered  by  the  defender.  The  pursuer  also 
sold  to  the  defender  another  parcel  of  rags,  and  shipped 
tliem  on  board  the  Lion.  It  appeared  that  a  misun- 
derstanding then  took  place  between  the  parties,  as  to 
whether  the  defender  was  to  have  the  second  parcel  of 
goods  on  the  same  terms  as  the  first, — the  pursuer  main- 
taining that  the  second  cargo  was  sold  for  cash,  and 
the  defender,  who  was  a  stranger  to  the  pursuer,  that 
it  was  to  be  settled  for  on  the  same  terms  as  the  first. 
The  matter  was  meantime  managed  by  the  pursuer 
consigning  the  cargoes,  and  taking  the  bills  of  lading 
to  a  friend  of  his,  Mr  Henderson,  then  in  Scotland,  who 
gave  the  defender  delivery  of  the  cargo  by  the  Helen,  on 
arrival  at  Fisherrow.  A  bill  was  thereafter  presented 
for  the  defender's  acceptance  for  the  amount  of  the  cargo 
by  the  Helen,  but  the  defender  refused  to  accept,  on 
the  ground  that  a  claim  had  been  made  against  him  for 
demurrage  by  the  owners  of  the  Helen,  for  the  deten- 
tion in  the  port  of  Dublin,  occasioned  by  the  above 
misunderstanding.  In  reference  to  the  cargo  by  the 
Lion,  which  the  defender  declined  to  receive,  except 
€m  the  same  terms  as  the  cargo  by  the  Helen,  it  was 
Kgreed  that  it  should  be  taken  possession  of  for  the 
pursuer  by  Mr  Henderson;  and  it  was  accordingly 
placed  in  the  warehouse  of  Messrs  Dickson,  David- 
son^  and  Company,  at  Fisherrow,  for  behoof  of  the 
pursuer. 

The  defender,  to  make  the  claim  for  demurrage  avail- 
able, caused  an  arrestment  jurisdictionis  jundandeB 
causa  to  be  laid  on  in  the  hands  of  Messrs  Dickson, 
Davidson,  and  Company,  on  the  goods  which  came  by 
the  Lion,  which  they  held  for  behoof  of  the  pursuer. 
The  schedule  of  arrestment,  which  was  dated  4th  Sep- 
tember 1 835,  fenced  and  arrested  in  their  hands,  ^*  the 
sum  of  £120,  less  or  more,  due  and  addebted'by  you 
to  the  said  Patrick  Clarke  ;"  '^  as  also  ftU  goods,  &c, 
sums  of  money,  merchant  ware,  &c.,  and  all  other 
moveables,"  &c.  A  Sheriff  Court  summons,  with  a 
precept  of  arrestment  therein,  was  also  raised,  and 
an  arrestment  used  upon  the  dependence,  likewise  in 
the  hands  of  Dickson,  Davidson,  and  Company ;  but 
the  summons  was  never  executed  within  the  forty  days, 
it  having  been  allowed  to  fsdl,  as  the  defender  had  con- 
sidered it  doubtful  how  far  a  Sheriff  Court  summons, 
in  such  a  case,  could  proceed  upon  an  arrestment  /u- 
risdictionis  fundandiB  causa. 


The  pursuer  brought  an  ordinary  action  in  the  CduiI 
of  Session  for  payment  of  the  cargo  by  the  Helen,  to 
which  defences  were  lodged,  stating  that  a  claim  of 
£85  had  been  made  on  the  defender  for  demurrage, 
and  till  that  was  arranged,  he  refused  to  settle  for  the 
value  of  the  cargo  by  the  Helen.  Lord  FuHerton, 
however,  made  an  order  on  the  defender  lor  an  interim 
payment  of  £300,  arid  ordained  the  balance  to  be  eon- 
signed  in  bank  till  the  issve  of  these  claims.  Thereafter, 
the  defender  brought  an  action  against  the  pursuer, 
concfuding  for  relief  of  the  claim  of  demurrage. 

The  pursuer,  alleging  that  he  could  get  no  satis- 
factory answer  to  a  correspondence  in  regard  to  loosing 
the  arrestment  of  the  goods  brought  by  the  Lion,  raised 
tiiis  action  of  damages :  and,  averring  that  he  had  suf- 
fered injury  in  consequence  of  the  goods  being  de- 
tained, he  concluded  for  £500  damages.  The  pursuer, 
before  raising  the  action,  did  not  apply  to  the  Lord 
Ordinary  on  the  bills  for  letters  of  loosing  arrestment, 
although  this  was  competent,  in  respect  the  instance 
had  fallen  by  failing  to  execute  the  summons  within 
the  forty  days,  as  required  by  Uie  Act  of  SederuBt,  8tli 
July  1831. 

The  issue  was : 

••  Whether,  at  Fisherrow,  on  or  about  the  4th  day  of  Sep- 
tember 1835,  the  defender  wrongfully  arrested  Gertann  rags,  the 
property  of  the  porsmr,  to  die  loss,  iajvry,  and  dinw^i  of  tha 
pursuer  ?'* 

Dean  of  Faculty  and  A,  McNeill  stated  iht  «mo 
for  the  pursuer  to  the  jury,  after  which  Mr  Dickson, 
one  of  the  arrestees,  was  examined,  but  no  proof  was 
led  as  to  the  alleged  damage. 

D.  M'Neitt  and  G.  G.  SeU  followed  for  the  defen- 
der, and,  without  adducing  evidence,  pleaded,  that  as 
it  had  not  been  proved  that  the  arrestment  was  used 
nimioosly,  and,  besided,  th«t  as  it  had  been  used  on  an 
inept  summons,  and  one  which  had  fiiHen  by  non-exe- 
cution within  forty  days,  no  damage  was  due,  partictt* 
larly  as  none  had  been  proved. 

The  Lard  Pr^gident  eliai|^  the  j«ry  He  stated*  Chat  to 
use  such  an  arrestoieiit  against  a  foreigner  had  hwn  foiaid  by 
the  Court  to  be  wept;  (Burn,  I3th  December  1828«)  but  the 
pursuer  might  have  followed  the  simple  plan  of  going  to  the 
Lord  Ordinary  to  get  rid  of  the  arrestment,  as  pomted  out  by 
the  Act  of  Sederunt.  Instead  of  that,  he  had  resorted  to  an  ac- 
tion of  damages.  It  was  for  the  jury  to  say  if  the  poraaer  acted 
rightly,  and  he  left  it  to  the  jury  to  say  what  damages*  or  if 
any,  ^ould  be  given  at  all,  in  the  circumstaaoes,  seeing  that 
the  pursuer  had  qualified  no  damages* 

Verdict  for  the  pursuer — Damages  £150. 

Presiding  Judge,  Lord  President Act.  Dean  of  Faculty 

(Hope),  A.  M*Neill;  James  Taylor,  S.S.C,  Agent — Ah.  D. 
M*Neill,  G.  G.  Bell;  Adam  Patcrson,  W.S.,  Agent — Junf 
Clerh.-^IG,V.T.] 


2lsiJufy  1837. 

JuBT  Caitbe. — FiasT  Dmiiaii. — (G.D.F.) 

No.  21. — Jamxs  Ralston  tmd  AiSKKAfmwi  Lako- 
Bftmt,  JExetm^&rs  of  the  deeea»ed^  Mrs  RaiMon,  Pmt- 
suersy  V,  The  Nobth  British  iKscraAKCs  Company, 
Di^mders. 

Kesting-Owing-^Concealment — Misrepresentadon — Insurance 
on  Life — An  insurance  company  r^sed  to  pay  a  poHcy  oflrfa 
insiurance,  en  Htc  yreuud,  tktrt  tftertmin  mmterial^^eH  rehlire 
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to  tk0  d€eeaatd*9  heakh  kad  been  diotdged  to  them^  they  would 
not  have  entered  into  the  traneaction —  Circumstances  in  which 
a  jttry  found  for  the  insurance  company  on  that  ground. 

The  late  Mrs  Ralston  had  inBured  her  life  for  one 
yeeo't  from  December  1S33  to  December  1834,  for 
£2500,  with  the  North  British  Insurance  Company, 
having,  before  the  transaction  was  closed,  lodged  with 
the  defenders  the  following  answers  to  interrogato- 
ries :  To  the  question  put  to  Mrs  Ralston  with  the 
view  of  ascertaining  her  age,  she  answered,  she  would 
be  sixty  next  birth  day.  To  the  question,  "  Are  you, 
or  have  you  been  at  any  time  since  your  childhood, 
afflicted  with  rupture,  fits,  convulsions,  asthma,  insan- 
ity, or  spitting  of  blood ;  and.  If  so,  which  ?"  The 
answer  returned  was — "  Never."  "  Are  you  afflicted 
with  an  habitual  cough,  or  with  any  disease  of  the 
longs,  or  any  disease  or  disorder  tending  to  shorten 
life  f"  Answer,  "  I  am  not."  In  answer  to  the  query 
as  to  the  name  and  residence  of  her  medical  attend- 
ant, and  the  period  during  which  he  had  cause  to  know 
her  state  of  health,  Mrs  Ralston  referred  to  Mr  John 
Sloan,  mii^on  in  Kilmaurs,  who,  she  said,  had  known 
her  for  **  eight  years."  And  in  answer  to  the  ques- 
tion which  requires  her  to  name  an  intimate  friend  to 
whom  reference  might,  if  necessary,  be  made  for  in- 
formation, Mrs  Ralston  named  her  nephew,  James  Ral- 
ston of  Towerhill,  one  of  the  pursuers.  Again,  in 
answer  to  the  general  question, — **  Is  there  any  other 
circumstance  or  information  touching  your  past  or  pre- 
sent state  of  health  or  habits  of  life,  which  the  ma- 
nagers ought  to  be  acquainted  with  ?"  Mrs  Ralston 
answered, — ^*  None  that  I  know  of."  She  stated  that 
it  would  be  inconvenient  for  her  to  attend  at  the  Com- 
pany's office  in  Edinburgh,  or  any  where  but  at  Kil- 
marnock, which  was  five  miles  distant  from  her  place  of 
residence. 

Her  proposal  for  insurance  was  accompanied  by  the 
following  declalatioo,  bearing  to  have  been  subscribed 
by  her  at  Warwick  Hill  on  3d  December  1833: 

*'  I,  the  above  named,  do  hereby  declare,  that  I  am  now  in 
good  health,  and  that  I  am  not  aware  of  any  circumstance 
tending  to  shorten  my  days,  or  to  render  an  assurance  on  my 
life  more  than  usually  hazardous :  And  I  do  declare,  that  I  havt; 
not  withheld  any  material  circumstance  or  information,  touching 
my  past  or  present  state  of  health,  or  faahits  of  life,  with  which 
the  managers  of  this  Company  ought  to  be  made  acquainted : 
And  I  hereby  agree,  that  this  declaration  shall  be  the  basis  of 
the  contract  between  myself  and  the  said  Company ;  and  if  any 
fraudulent  or  untrue  allegation  is  contained  in  this  declaration, 
all  monies  which  shall  have  been  paid  to  the  Company  on  ac- 
count of  such  assurance,  shall  be  forfeited  to  the  Company,  and 
the  policy  be  void.*' 

Dr  Sloan  answered  the  questions  put  to  him  by  the 
defenders,  as  the  medical  attendant  of  Mrs  Ralston,  as 
follows: 


•« 


How  long  have  you  known  Mrs  Ralston  ?*'  "  About  ten 
years."  "  Are  you  in  the  habit  of  seeing  her  frequently  ?" 
"Yea."  ''Do  you  attend  her  professionally?^*  "Yes."  "When 
did  yott  see  her  hut?"  "  On  the  2dth  of  November  last." 
"  When  was  she  last  ill  ?"  "  In  the  month  of  September  hist." 
'*  What  was  her  indisposition  ?*'  "  Acidity  of  stomach."  "  Has 
she,  to  your  knowledge,  been  affected  with  any  illness  of  such 
a  nature  as  to  influence  her  general  health;  or  has  she  ex- 
perienced any  wound,  hurt,  or  other  accident  ?"  '*  Not  to  my 
knowledge."  "  Is  she  now  in  perfect  health  ?"  "  Yes."  "  Is 
she,  or  has  she  been  afliicted  with  spitting  of  blood,  asthma,  fits, 
innnityy  govt  or  ntptnre  ?"    "  Not  to  my  knowledge. "    "  Is  she 


subject  to  any  aflbction  of  the  bead,  lungs,  heart  or  visoera  ?" 
"  OccBsionally  slight  headache  from  acidity  of  stomach,  but  bo 
organic  affection  of  any  organ.*'  **  Is  she  temperate  in  her  habits 
of  life  ?"  **  In  the  highest  degree.**  **  Do  you  know  of  any  cir- 
cumstance in  her  business  or  habits  of  living  which  may  be  con- 
sidered as  tending  to  impair  her  health  or  shorten  her  life  ?"  "  I 
know  of  no  circumstance." 

The  pursuer,  James  Ralston,  reported,  in  answer  to 
the  questions  put  to  him,  as  the  private  friend  of  Mrs 
Ralston,  that  he  had  seen  her  on  the  6th  of  December 
1 833  (the  day  on  which  his  report  was  dated) ;  that 
"  she  was  then  in  good  health ;  that  her  health  was 
generally  good,  and  he  had  known  her  for  twenty-five 
years."  And  in  answer  to  the  question,  "  Whether 
she  has  at  any  time  been  afflicted  with  gout,  consump- 
tion, fits,  or  any  other  serious  malady  ?"  He  answered, 
"  Never  to  my  knowledge," — "  that  he  was  not  aware 
she  was  subject  to  any  disorder  which  had  a  tendency 
to  shorten  life ;  that  she  was  regular,  active  and  tem- 
perate in  her  habits ;  and  that  he  did  not  know  any 
reason  why  an  assurance  on  her  life  would  be  more 
than  usually  hazardous." 

The  defenders  being  led  to  believe  that  it  was  a 
common  risk,  concluded  the  arrangement  for  insurance. 
Mrs  Ralston  died  within  a  year  of  effecting  the  insur- 
ance, and  it  appeared  that  she  was  carried  off  by  an 
attack  of  apoplexy.  The  defenders  refused  to  make 
payment,  on  the  ground  that,  in  effecting  the  insurance, 
material  facts  regarding  the  deceased's  lieakh  had  not 
been  divulged  to  them.  The  pursuers  accordingly 
brought  an  action  for  payment ;  and  the  cause  having 
been  remitted  to  the  jury-roll,  the  following  issues  were 
prepared : 

"1.  Whether  the  policy  of  insurance  on  the  life  of  Mrs 
Ralston  for  £2500,  was  obtained  from  the  defenders  by  misre- 
presentation or  concealment  ? 

'*  2.  Whether  the  defenders  were  due  the  said  sum  of 
£2500?" 

The  following  material  evidence  came  out  for  the 
defenders : 

Dr  Sioan, — I  have  been  surgeon  in  Kilmaurs  for 
twenty  years.  Attended  Mrs  Ralston.  Subsequently 
brought  action  against  her  trustees  (the  present  pinr- 
Buers)  for  payment  of  account.  The  account  oom*- 
menced  1 5th  September  1833,  and  ended  in  June  18349 
and  amounted  to  above  £150.  After  record  was  made 
up,  case  referred  to  Drs  Corquodale  and  Young,  Glas- 
gow, who  gave  an  award  for  £1 45. 15. 6.  Mrs  Ralston 
complained  of  headache,  and  she  insisted  for  a  great 
deal  of  attendance.  Part  of  the  attendance  in  account 
was  to  her  servants  and  a  neice  who  lived  with  her,  but 
chiefly  to  herself.  My  diary  contains  correct  state* 
ment  of  the  visits  and  prescriptions — (diary  handed  to 
him  from  which  he  read).  The  diary  begins  with  bleed- 
ing and  leeches  on  15th  September ;  then  on  13th,  head 
shaved  and  six  hours  ^tendance ;  on  19th,  two  visits ; 
on  20th,  blister ;  on  25th  and  26th,  bleeding.  Attended 
almost  daily  for  several  weeks  afterwards.  Often  staid 
six  and  seven  hours  at  a  time ;  all  this  for  Mrs  Ralston. 
Took  Mrs  Sloan  to  take  charge  of  house,  and  sbo  te* 
mained  for  some  weeks.  Chief  medicines  prescribed 
were  sulphur,  cream  of  tartar,  and  rhubarb  pills ;  they 
were  intended  to  operate  on  the  stomach. and  bowels. 
She  sometimes  complained  of  giddiness*     Bled  her 
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very  often,  bui  this  was  by  her  own  desire,  and  I  did 
not  think  it  always  necessary.  I  have  bled  her  a  hun- 
dred times  when  it  was  not  necessary,  and  this  was  the 
only  way  to  satisfy  her.  On  the  15th  September,  the 
bleeding  was  necessary.  She  was  then  dangerously 
ill.  I  was  then  afraid  of  determination  of  blood  to  the 
head,  and  I  remained  with  her  a  long  time  to  watch 
the  symptoms.  On  30th  November  1833, 1  made  a  re- 
port as  to  Mrs  Ralston's  health  for  the  Insurance  Office 
— (here  report  handed  to  him,  in  which  he  stated  that 
Mrs  Ralston  was  in  good  health,  and  that  he  knew  of 
no  circumstance  connected  with  her  tending  to  shorten 
life ;  that  she  had  been  last  ill  in  September  preceding, 
her  complaint  being  headache,  arising  from  acidity  of 
stomach).  This  is  a  true  report,  according  to  my  opi- 
nion at  the  time  ;  for  afler  she  recovered  from  illness  of 
15th  September,  I  thought,  and  I  think  so  still,  that 
that  illness  merely  arose  from  acidity  of  stomach.  I 
considered  her  in  general  good  health.  She  had  an 
excellent  constitution.  (Cross-examined) — Mrs  Ralston 
was  active,  not  corpulent.  Her  husband  died  some 
time  before  commencement  of  account.  During  his 
life,  there  were  frequent  quarrels  between  them,  and  it 
was  afler  these  disputes  that  she  was  first  accustomed 
to  ask  for  bleeding.  I  thought  this  was  by  way  of  ex- 
citing her  husband's  compassion,  and  gaining  the  vic- 
tory over  him.  I  attended  the  family  then.  (By  Lord 
President,) — The  quarrels  might  have  occasioned  a 
feeling  of  blood  in  the  head,  and  desire  to  be  bled  from 
over-excitement.  (By  Dr  Mackintosh^  witness  in  at- 
tendance.)— I  know  that  she  was  struck  with  epilepsy 
in  January  following.  Re-examined — Were  you  sur- 
prised to  hear  of  her  being  so  struck,  afler  what  you 
knew  of  her  complaints  of  giddiness  and  pain  in  the 
head  ?  I  took  the  case  as  I  found  it.  I  thought  nothing 
about  it.  Do  you  believe  giddiness  and  pain  in  the 
head  to  be  the  forerunners  of  epilepsy  or  apoplexy  ? 
I  believe  so. 

Dr  Hoodi  surgeon  in  Kilmarnock, — Mrs  Ralston 
caine  to  live  in  Kilmarnock  in  January  1 834.  On  20th 
January  she  was  seized  with  epilepsy.  I  attended,  and 
prescribed  for  the  complaint.  [Here  Lord  President 
intimated,  that  the  illness  of  15th  September  was,  in 
his  opinion,  a  material  fact  to  be  communicated  to  the 
Insurance  Office,  and  that  its  concealment  vitiated  the 
contract. — *^  I  will  so  charge  the  jury." 

Solicitor- General  said,  We  are  still  only  in  the  pur- 
suers' evidence,  and  nothing  has  yet  been  heard  for  de- 
fenders. I  am  prepared  to  argue  that  there  was  no  ma- 
terial concealment,  as  Sloan  changed  his  opinion  of  the 
illness  of  15th  September,  and  now  regards  it  merely 
as  stomach  complaint^  and  this  he  stated  in  his  report 
to  Insurance  Office]. 

Dr  Hood's  examination  resumed* — Mrs  Ralston  died 
at  Tron,  3d  September  1834.  I  attended  her  there. 
I  made  post  mortem  examination.  The  appearances 
showed  the  cause  of  death  to  be  t^poplexy.  Did  not 
think  the  disease  had  been  of  long  standing.  (By  Dr 
M^Lagyan.)-^There  was  a  small  deposit  of  bony  matter 
on  the  dura-mater,  about  the  size  of  a  herring  scale. 

At  this  stage  of  the  proceedings,  the  Solicitor-Ge- 
neral, for  the  pursuers,  stated,  that  they  had  given  up 
the  case.  That  the  pursuers,  as  executors,,  were  bound 
to  have  brought  the  action  for  payment,  and  they  were 


in  optima  fide  in  doing  so,  as  they,  of  course,  were 
entirely  ignorant  of  the  state  of  the  deceased's  health, 
as  now  divulged. 

The  jury  accordingly  found  for  the  defenders* 

Lord    President.  —  Act,    Solicitor-General    (Rutherfiird), 

Cowan;  George  M'Clelland,  W.S.,  Agent AU.  D.  M'Neill; 

J.  Nairne,  W.S.,  Agent Jwy  Clerk fG.D.F.J 

COUR^  OF  SESSION. 


\\th  November  1837. 
Second  Division (J.D.M.) 

No.  22. — William  Cairnie  and  Colin  Caiknie, 
his  Administrator-in-lawj  Pursuers,  v.  Caibnie's 
Trustees,  Defenders. 

Deed — Clause  —  Construction— Bursary — Beneficiary — Trus- 
tees, Discretion  of — A  clause  in  a  trust-deed  making  a  pro- 
vision to  the  truster's  brothers  of  one  just  and  equal  third 
part  of  the  free  rent  of  certain  lands,  and  at  the  expiry  of  ten 
gears,  the  trustees  to  pay  to  John  and  Charles  Cairnie,  his  ne- 
phews, another  third  of  the  free  rent,  for  the  said  bygone  ten 
years,  and  then  John  and  Charles  Cairnie*s  right  to  the  two- 
thirds  to  expire  and  be  extinguished.  And  then  the  trustees  to 
pay  yearly,  for  other  ten  years,  a  third  part  of  the  free  rent  to 
other  two  young  men  who  are  nearest  to  the  age  of  fourteen 
years,  whether  belcw  or  above  that  age,  of  the  descendants  of  his 
brothers,  equally  betwixt  the  said  two  young  men  ;  and  at  the 
expiry  of  the  ten,  years,  to  pay  to  the  said  two  young  mem 
equally,  the  other  third  of  the  said  rent  for  the  bygone  ten 
years,  and  then  these  two  young  mens  right  to  expire  and 
cease.  And  immediately  thereafter,  the  trustees  to  pay  to  two 
other  young  men,  of  the  posterity  of  the  truster's  brothers,  near- 
est to  the  age  of  fourteen,  the  two  third  parts  of  the  rents  for 
the  space  of  other  ten  years,  and  in  the  same  way,  and  so  forth, 
to  continue  in  all  time  thereafter  to  pay  the  said  two  third  parts 
of  rents  for  ten  years,  always  to  twoyoung  men  of  the  posterity 
and  age  foresaid;  and  if  the  descendants  of  the  truster's 
brothers  should  all  fail,  any  other  young  men  of  the  suntame 
of  Cairnie  might  claim  and  be  entitled  to  the  right — Held,  that 
the  object  of  the  clause  was  to  make  a  provision  for  a  succes- 
sion ^  young  men  of  the  name  of  Cairnie,  and  that  no  indivi- 
dual who  had  enjoyed  the  ben^  of  the  provision  for  the  full 
period  often  years,  could  ever  again  be  entitled  to  it. 

Charles  Cairnie,  one  of  the  Bailies  of  Perth,  by 
trust-disposition,  dated  the  13th  day  of  June  1743, 
disponed  in  favour  of  the  deceased  Mr  Henry  Lind- 
say, and  Mr  David  Black,  ministers  in  Perth,  for  them- 
selves, and  in  name  of  the  elders  and  kirk-session  of 
the  burgh,  as  administrators  of  the  hospital  of  Perth, 
and  to  their  successors  in  office,  his  lands  of  Lethendy, 
and  others,  for  the  purpose,  and  on  condition  that 
they  should  pay  yearly,  for  the  space  of  ten  years  and 
crops, 

"  to  John  Cairnie,  son  to  John  Cairnie  in  Foulis  Wester,  my 
hrother-german,  and  to  Charles  Cairnie,  son  to  Colin  Cairnie, 
in  Murrayshall,  my  brother-german,  equally  betwixt  them,  one 
jttst  and  equal  third  part  of  the  free  rent  of  tbe  aforesaid  lands, 
and  at  the  expiry  of  the  said  ten  years,  to  pay  to  the  said  John 
«nd  Charles  Cairnie,  my  nephews,  another  just  and  equal  third 
part  of  the  said  free  rent,  for  the  said  bygone  ten  years,  but 
without  annualrent,  and  then  the  said  John  and  Charles  Cair- 
nie's  right  to  the  foresaid  two  third  parts  of  the  free  rent  is 
hereby  declared  to  expire  and  be  extinguished.  And  then,  the 
said  ministers  and  elders,  and  their  successors,  shall  be  obliged 
to  pay  yearly,  for  the  space  of  other  ten  years,  one  ju&t  and 
equal  third  part  of  the  free  rent  of  the  said  lands  to  other  two 
young  men  who.  arc  nearest  to  the  age  of  fourteen  years,  xvhe* 
ther  below  or  above  tbe  sidd  age,  of  the  descendants  of  the 
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nid  J6ka  and  Colin  Cairnie,  Thomas  Cairnie,  tome  time  at 
Duplin,  Hugh  Cairnie,  some  time  in  Tulchan,  and  Alexander 
Cairnie,  in  Edinburgh,  my  brothers -german,  equally  betwixt  the 
said  two  young  men,  and  at  the  expiry  of  the  said  ten  years,  to 
pay  to  the  said  two  young  men  equally,  the  other  just  and  equal 
third  part  of  the  said  free  rent,  for  the  whole  bygone  ten  yearb' 
space,  but  without  annualrent,  and  then  these  two  young  men's 
right  to  expire  and  cease.  And  immediately  thereafter  the  said 
ministers  and  elders,  and  their  successors  in  office,  are  to  pay 
to  two  other  young  men,  of  the  posterity  of  my  said  five  bre- 
thren, nearest  to  the  age  aforesaid,  equally  betwixt  them,  the 
said  two  just  and  equal  third  parts  of  the  said  free  rents  for  the 
space  of  other  ten  years,  in  the  same  way  and  manner  as  the 
same  was  paid  to  the  said  John  and  Charles  Caimie,  my  ne- 
phews, and  so  forth,  to  continue  in  all  time  thereafter  to  pay 
the  said  two  third  parts  of  the  said  free  rents  for  ten  years  al- 
ways to  two  young  men  of  the  posterity  and  age  foresaid,  the 
said  young  men  being  obliged  to  prove  their  descent  from  some 
one  or  other  of  my  said  brothers,  and  also  their  age  by  a  certi- 
ficate from  the  kirk-session  where  they  were  baptized,  or  in  any 
other  most  convincing  way ;  and  if  any  of  the  said  young  men 
shall  be  removed  by  death,  during  their  several  ten  years,  then 
what  share  shall  be  due  at  his  death  of  his  half  of  the  third  part 
of  the  rents  reserved  in  the  hospital's  hands  to  have  been  paid 
unto  him  at  the  end  of  the  said  ten  years,  shall  be  paid  to  the 
aaid  deceased's  executors  and  nearest  of  kin,  and  another  young 
man  shall  be  put  in  his  place ;  and  if  the  descendants  and  pos- 
terity of  my  said  brothers  shall  all  happen  to  ^1  and  be  ex- 
tinct, in  that  case,  any  other  young  men  of  the  surname  of 
Caimie  may  claim  and  be  entitled  to  the  aforesaid  right  and  pri<> 
vilege;  and  if  no  such  persons  claim  the  same,  the  aforesaid  bur- 
den on  the  said  lands  shall  expire  and  be  extinguished,  and 
the  said  lands  shall  wholly  and  absolutely  belong  to  the  said 
hospital" 

In  terms  of  the  trust-disposition,  two  third  parts  of 
the  rents  were  paid  to  two  descendants  of  Charles 
Caimie's  brother,  till  Martinmas  1824  and  August 
1825,  when  the  ten  years  during  which  they  were  en- 
titled to  draw  them  expired. 

Afte^  some  legal  proceedings  with  a  view  of  enforcing 
their  right,  the  pursuer,  and  Colin  Caimie  his  father, 
were  at  this  time  admitted  by  the  defenders  to  the 
benefit  each  of  a  third  part  of  the  rents.  In  the  interval 
between  Martinmas  1824  and  Martinmas  1834,  a  bro- 
ther was  bom  to  the  pursuer,  named  Thomas  Caimie, 
who,  at  the  latter  term,  as  being  nearer  the  age  of  four- 
teen than  the  pursuer,  was  found  equally  entitled  to 
draw  the  other  share  of  the  rents. 

A  vacany  having  occurred  in  the  year  1835,  a  com- 
petition arose,  and  the  following  parties  appeared  as 
claimants:  1#/,  The  pursuer,  an  admitted  legitimate 
descendant  of  a  brother  of  ihe  testator ;  2d,  Stephen 
BfiUer  Caimie,  averring  himself  to  be  a  descendant  of 
one  of  the  brothers  of  the  testator ;  and,  3dj  William 
Caimie,  son  of  Robert  Caimie,  bell-banger  in  Perth. 
Afler  investigation  and  deliberation,  the  defenders 
were  of  opinion,  1^^,  That  as  the  pursuer  had  already 
enjoyed  the  benefit  of  the  bequest,  his  right  wfts  ex- 
tingoished,  and  that  he  could  not  claim  the  benefit  of 
the  bursary  for  a  second  time.  2dy  That  Stephen  Mil- 
ler Caimie,  having  failed  to  prove  his  descent  from  a 
brother  of  the  testator,  or  at  least  that,  a^  it  appeared 
from  his  own  evidence,  his  father  was  illegitimate,  he 
oould  not,  according  to  the  sound  and  legal  construc- 
tion of  the  deed,  be  regarded  as  a  descendant,  or  one 
of  the  posterity  of  the  brother ;  and,  3^,  That  Stephen 
MlUer  Caimie  could  not  compete  with  the  third  claim- 
ant William  Caimie,  son  of  Robert  Caimie ;  and  that, 


moreover,  the  defenders  had,  as  trustees,  a  discretion- 
ary power  as  to  the  election  of  stranger  candidates 
possessing  the  requisite  qualiflcitions.  The  pursuers 
then  brought  the  present  action  of  declarator. 

The  defenders  contended,  1st,  That  the  main  in- 
tendment of  the  deed  was  to  provide  to  two  young 
men,  during  the  period  from  about  fourteen  to  twenty- 
four  years  of  age,  such  a  provision  as  might  be  neces- 
sary for  their  education  and  outfit  in  life.  2d,  That 
the  testator  preferred  to  this  provision  the  posterity  of 
his  five  brothers,  each  person  eligible  being  succeeded, 
at  the  termination  of  his  term,  by  another  likewise 
eligible.  3d,  That  in  place  of  there  being  any  inten- 
tion revealed  upon  the  face  of  the  deed  to  give  the 
benefit  of  the  bequest  more  than  once  to  the  same  in- 
dividual, the  whole  end  and  structure  of  it  were  in- 
consistent with  this  supposition,  more  especially  in  so 
far  as  ten  years  was  fixed  for  the  enjoyment  of  the 
provision  by  each  bursar, — ^the  right  of  each  individual 
enjoying,  beings  "  to  expire  and  cease"  at  the  end  of 
the  ten  years ;  and  it  is  declared  that  **  another  young 
man  shall  be  put  in  his  place."  And,  lastly.  That  al- 
though there  was  inserted  in  the  substitution  in  favour 
of  the  young  men  of  the  surname  of  Cairnie,  not  being 
descendants  of  the  testator's  brothers,  the  general 
words,  "  If  the  descendants  and  posterity  of  my  Said 
brothers  shall  all  happen  to  fail  and  be  extinct ;"  these 
words,  when  truly  construed  with  reference  to  the  in- 
tention of  the  testator,  and  read  in  conjunction  with 
the  other  clauses  of  the  settlement,  did  not  import  any 
right  in  the  surviving  descendants  of  the  brothers  to 
enjoy  the  provision  a  second  time, — ^these  descendants 
being  absolutely  disqualified,  so  as  to  make  way  for 
stranger  substitutes,  not  being  of  the  posterity  of  the 
testator's  brethren. 

The  defenders,  with  the  view  of  fairly  raising  the 
question  of  right,  made  a  nomination  in  favour  of  a 
stranger,  of  the  name  of  William  Cairnie,  by  a  re- 
solution passed  at  a  general  meeting  of  the  mana- 
gers on  21st  December  1835 ;  and  they  pleaded  in 
defence, — 1.  Ante  omnic^  the  pursuers  ought  to  make 
the  nominee,  William  Cairnie,  a  party  to  this  ac- 
tion, he  having  not  only  a  manifest  but  the  real  in- 
terest in  the  cause.  2.  According  to  the  sound  and 
legal  constraction  of  the  deed  in  question,  neither  the 
pursuer,  William  Cairnie,  nor  any  of  the  other  descen- 
dants of  the  testator's  brothers,  are  entitled  to, claim 
the  benefit  of  the  provision  a  second  time.  3.  There 
being,  at  the  period  of  the  above  nomination,  no  de- 
scendant of  any  of  the  testator's  brothers  existing  and 
eligible,  the  defenders  were  entitled  to  nominate  a 
stranger  young  man,  being  of  the  name  of  Cairnie,  and 
the  nomination  made  by  them  was  valid  accordingly. 

"  25th  March  1836 The  Lord  Ordinary  having  resumed 

consideration  of  the  debate,  with  the  closed  record,  and  whole 
'process,  Finds,  that  according  to  the  true  meaning  and  just 
construction  of  the  trust-deed  libelled,  no  individual  who  had 
enjoyed  the  benefit  of  the  provision  in  question  for  one  full 
period  of  ten  years,  can  ever  again  be  entitled  to  such  provi- 
sion ;  and  therefore  sustaina  the  defences,  assoilzies  the  de- 
fenders fiom  the  whole  conclusions  of  the  action,  and  di- 
cems ;  but  finds,  that  in  the  circumstances  of  this  case,  the 
whole  expenses  hitherto  incurred  by  both  parties  may  be  de- 
frayed out  of  the  trust-funds. 

"  Note, — The  trust-settlement  is  imperfectly  cxprepsid,  e^po- 
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oally  in  its  latter  cUuses ;  but  taking  the  whole  together, 
there  seems  no  reasonable  doubt  of  the  intention.  The  object 
is  rather  whimsical ;  but  it  is  not  well  possible  to  mistake  it. 
It  obviously  was  to  make  a  provision  for  a  guecession  of  young 
men  of  the  name  of  Cairnie,  (the  progeny  of  the  truster's 
brothers  in  the  first  instance,  but  when  they  were  exhausted, 
any  others  of  the  name,)  to  endure  for  ten  years  only,  at  the 
expiration  of  which  the  right  of  each  individual  should  *  finally 
expire  and  be  extinguished,*  and  his  place  be  taken  by  another. 
In  the  first  three  or  four  clauses,  this  enixa  voluntas  is  expressed 
with  the  utmost  anxiety  and  precision,  though,  as  if  the  writer 
had  been  fatigued  with  the  tediousness  of  the  repetition,  each 
time  with  increasing  brevity,  and  omitting,  or  leaving  to  plain 
implication,  more  and  more  of  the  particulars,  which  had  at 
first  been  stated  in  detail.  But  there  is  nothing  from  which 
any  one,  reading  over  the  whole  with  care  and  candour,  could 
possibly  infer  that  any  one  of  these  conditions  was  meant  to 
DC  retracted  and  departed  from  in  behalf  of  any  of  the  persons 
entitled  to  this  special  provision.  To  bring  this  clearly  out,  it 
is  only  necessary  to  ask,  whether  the  sole  and  clear  object  of 
the  deed  would  not  be  entirely  defeated,  if  instead  of  a  tem- 
porary provision  to  a  young  man  for  ten  years,  and  no  more, 
any  one  Cairnie  should  be  found  entitled  to  hold  this  provision 
from  infancy  to  extreme  age,  rnd  for  a  period,  it  may  be,  of  a 
whole  century  ?  Yet  this  might  well  enough  be  the  result,  ac- 
cording to  the  pursuer's  construction,  if  the  last  descendant  of 
the  truster's  brothers  should  succeed  in  childhood,  and  survive 
without  male  issue  to  a  patriarchal  antiquity. 

"  The  Lord  Ordinary  thinks,  therefore,  that  he  does  no 
violence  to  the  tenor  of  the  deed,  but  truly  construes  it  accord- 
ing to  the  expressed  meaning  of  the  whole,  when  he  reads  the 
clause  relied  on  by  the  pursuer,  (at  the  top  of  page  3  of  the 
summons,)  as  if  it  had  expressly  contained  a  qualification 
(which  he  thinks  necessarily  implied  in  the  context)  importing 
that  the  failure  and  extinction  of  descendants,  on  which  strangers 
were  to  become  eligible,  must  be  understood  of  such  descen- 
dants only  as  had  not  already  received  and  exhausted  their  in- 
tended share  of  the  bequest,  and  whose  right  and  interest  in 
it  had  consequently,  in  the  express  terms  of  the  deed,  '  expired 
and  been  extinguished.'  If  these  wdtds  are  unequivocally  ap- 
plied to  individuals  existing,  known  to  the  truster,  and  first  in 
bis  favour,  it  is  altogether  inconceivable  that  ho  should  have 
meant  to  dispense  with  them  in  behalf  of  some  unborn  and  re- 
mote connection,  and  to  the  effect  of  totally  perverting  the 
plain  and  palpable  object  of  the  whole  provision.  That  object 
manifestly  was,  to  assist  young  men  of  his  family  or  name, 
during  the  most  important  period  of  their  education,  and  to  ea- 
tablish  them  in  the  world,  with  a  small  capital  to  begin  on. 
From  the  imperfection  of  the  provisions,  this  object  might,  no 
doubt,  be  occasionally  frustrated,  in  the  legitimate  and  una<» 
voidable  administration  of  the  trust :  But  this  is  obviously  to 
be  ascribed  to  mere  want  of  foresight  and  connideration  in  the 
maker;  while,  to  adopt  the  pursuer's  construction,  would  be 
imputing  to  him  a  wilful  departure  from  the  ruling  and  leading 
object  of  the  settlerlient,  and  supposing  that  he  really  intended 
that  a  wealthy  old  gentleman  of  eighty  should  be  preferred,  for 
a  sixth  or  seventh  time,  to  the  benefit  of  a  provision  so  described 
as  this  is,  while  scores  of  young  Cairnies,  about  the  age  of  four- 
teen, were  gromng  up  in  ignorance  round  his  doors  from  inabi- 
lity to  pay  for  education.*' 

The  pursuer  reclaimed.  On  the  case  coming  out  in 
the  roll,  their  Lordships  superseded  consideration  until 
an  action  at  the  instance  of  Stephen  Miller  Cairnie 
claiming  preference,  should  be  ready  for  discussion. 
The  Lord  Ordinary  reported  that  case  to  be  advised 
along  with  the  present.  On  advising,  their  Lordships 
were  unanimously  of  opinion,  that  Stephen  Miller 
Cairnie,  being  the  descendant  by  a  bastard,  could  not 
prevail,  and  the  Court  should  not  interfere  with  the 
discretion  of  the  trustees. 

As  to  William  Cairnie's  declarator, 

Lord  Justtct"  Clerk.^l  am  decidedly  of  opinion  that  it  was 


never  conteroplated  by  the  teifttor^  that  a  party  who  had  obm 
enjoyed  the  benefit  of  this  provision  should  take  it  a  eeeond 
time.  It  is  quite  clear  a  series  of  young  men  was  contemplated* 
I  am  quite  satisfied  that  onoe  enjoyed,  the  right  waa  extin- 
guished. 

Lord  Glenlte, — I  think  the  meaning  of  that  part  of  the  deed 
very  clear,  and  that  the  pursuer  has  now  no  title  to  deroaod 
any  thing  under  this  trust ;  and  if  be  can  get  nothing,  be  hat  no 
interest  in  the  ulterior  pleas  at  aU. 

Lords  Medwyn  and  Meadowbank  quite  concurred* 
The  reclaiming  note  was  refused. 

Lord   Ordinary,  Jeffrey. — Act.  Dean  of  Faculty  (Hope), 

More ;  Joseph  Gordon,  W.S.,  Ayent AU.  D.  M'Neill,  6. 

G.  Bell;  W.  FraScr,  W.S.,  Agent [J.D.M.] 


I6th  November  1837. 

First  Division. — (G.D.F.) 

Ho.  23«— Thomas  Wright  and  Mandatobt,  iSb#« 
penderSi  v,  William  Macfablahe,  Charter. 

Bill  of  Exchange — Onerosity — Proof— Diligence — Expenses — 
Payment — Indefinite — Oath  of  Reference — Suspension —  Cir- 
cumstances in  which  question  raised,  whether,  where  a  charge 
has  been  aiven  on  a  hill  held  in  security  of  another  debt,  and 
considerable  expense  has  been  incurred,  the  charger  is  entitled^ 
under  the  charge,  to  impute  payments  made  ind^nitely  towards 
payment  of  expenses,  and  not  to  payment  of  the  bi/lf — Obiter 
from  the  bench,  (\.)  that  where  interest  is  due  on  a  hill,  it  may 
be  recovered  under  the  charge ;  (%)  that  it  is  extrinsic  and 
incompetent,  in  an  oath  of  reference  made  in  regard  to  the  onet' 
osity  of  the  holder  of  a  bill,  for  him  thereby  to  establish  the 
amount  of  expenses  he  has  incurred, 

Macfarlane,  as  holder,  charged  Wright  for  payment 
of  a  bill  of  £30,  granted  by  him  to  one  Harley.  This 
bill  of  £30  was  given  to  the  charger  by  Harley,  in  se- 
curity of  a  debt,  in  the  circumstances  stated  in  the 
oath  of  reference,  given  below.  Wright  brought  a  sus- 
pension, when,  afler  some  procedure,  a  reference  was 
made  to  the  charger's  oath  in  the  BilUChamber,  as 
to  non-onerosity.  Me  deponed,  that  he  was  a  credi- 
tor on  the  estate  of  the  deceased  Mrs  Alison  to  the 
extent  of  £50.  3.  6,  and  that  he  received  a  payment 
of  £28.  17^.,  being  a  dividend  at  the  rate  of  lis.  6d. 
per  pound.  At  a  meeting  between  Milliken,  the  execu- 
tor confirmed  on  the  estate,  and  Harley  his  brother-in- 
law,  who  together  continued  to  carry  oti  the  late  Mrs 
Alison's  business,  he 

"  offered  to  Mr  Harley,  in  Mr  Milliken*s  presence,  that  if  they 
would  pay  him  cash  down,  he  would  take  a  composition  of  17s. 
Od.  upon  the  balance  of  his  claim  then  still  due.  Depones, 
That  as  they  were  not  able  to  pay  dovm  money,  Mr  Milliken 
gave  the  deponent  the  bill  charged  on,  and  among  the  last  words 
spoken  upon  the  subject  were,  that  Mr  Milliken  was  to  be 
punctual  in  paying  his  proportion  of  the  bill,  and  upon  the  un- 
derstanding that  the  deponent  should  not  be  put  to  any  trouble, 
he  consented  to  take  the  composition ;  but  he  declared,  that  if 
they  did  not  keep  their  engagement  with  him,  he  would  insist 
upon  AiU  payment.  Depones,  That  he  took  the  bill  charftd 
on,  instead  of  the  cash  down.  Of  the  17s.  64.  In  the  pouud.*' 

He  further  deponed,  thi^t  since  the  bill  charged  on 
became  due»  and  the  charge  was  given,  he  had  received 
from  Hsriey  £15«  Is.  in  several  partial  payments,  in 
regard  to  which  it  was  alleged  that  they  had  been  mad« 
indefinitely.  He  also  stoted,  that  he  had  used  pro« 
ceedings  against  Harley  to  enforce  payment^  at  th« 
special  request  of  the  suspender,  who  had  given  him  a 
letter  along  with  another  individual,  pledging  them* 
selves  to  pay  any  expenses  that  he  might  incur  agaimt 
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Harley ;  and  he  ttaled  in  hig  oath,  that  the  expenses 
he  had  incurred,  with  the  balance  of  the  full  debt,  and 
interest,  amounted  to  upwards  of  £30.  It  was  alleged 
by  the  suspender,  that  the  letter  he  granted  to  free 
the  charger  of  any  expense  he  might  incur  against  Har- 
ley,  was  granted  in  ignorance  that  the  bill  was  given  to 
the  charger  in  security  of  the  composition  on  the  origi- 
nal debt.  Besides,  he  stated  that  he  had  waited  on  the 
charger's  agent  and  offered  him  £7,  or  such  other  sum 
as  he  could  show  him  was  truly  due  on  the  bill,  on  a 
fair  accounting.  The  charger's  agent,  however,  refused 
to  take  less  than  £14.  19b.,  being  the  balance  of  the 
bill,  including  expenses.  The  suspender  declined  this, 
and  thereaAer  was  af^rehended  for  non-payment  of 
the  bill,  under  deduction  of  the  sum  of  £15.  Is.,  being 
the  indefinite  partial  payments  made  by  Harley  after 
expenses  were  incurred.  The  suspender  then  present- 
ed this  bill  of  suspension,  alleging  that  the  charger  had 
been  paid  his  debt,  or  had  it  in  nis  power  to  hgve  re- 
ceived full  payment  of  the  original  debt,  which  he  re- 
fused, and  averring,  that  in  regard  to  the  £30  bill,  the 
charger  was  not  an  onerous  bona  fide  holder.  The 
charger,  it  appeared,  limited  the  charge  to  the  extent 
of  the  balance  of  the  debt  and  expenses,  and  against 
this  the  suspender  pleaded  non-onerosity,  and  referred 
the  matter  to  the  charger's  oath  in  the  Bill  •Chamber. 

"  2</  June  1837 The  Lord  Ordinary  having  beard  parties' 

procurators,  and  considered  the  process  and  deposition  of  the 
charger.  Finds  it  admitted  that  the  payments  to  the  amount  of 
£15.  Is.  Sterling  have  been  received  by  the  charger  to  account 
of  the  bill  in  question,  and  therefore,  to  that  extent,  suspends 
the  letters ;  (f^ad  ultra,  finds  that  the  suspender  has  failed  to 
prove  non-onerosity  by  the  charger's  oath ;  and  therefore,  in  re- 
gard to  the  balance  of  £14.  19s.  Sterling,  finds  the  letters  or- 
derly proceeded,  and  decerns :  Finds  the  charger  entitled  to 
expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor. 

"  NoU The  charge  was  given  for  the  full  amount  of  £30 ; 

b«t  it  is  clear,  both  from  the  letter  of  the  charger*s  agent  of  the 
8th  of  June,  and  from  the  suspender's  own  account  in  the  13th 
article  of  the  reasons  of  suspension,  that  the  diligence  was  nlti- 
mately  enforced  only  for  payment  of  the  balance  of  £14.  19s. 
Against  the  demand  so  limited,  the  suspender  pleaded  non- 
onerofliiy,  and  referred,  in  the  Bill-Chamber,  the  whole  case  to 
the  charger's  oath.  The  deposition  is,  in  some  particulars,  not 
•o  dear  or  conclusive  as  might  have  been  wished ;  but  this  is  in 
some  measure  owing  to  the  omission  on  the  part  of  the  suspen- 
der to  press  his  interrogatories  to  the  full  extent.  But  the 
Lord  Ordinary  considers  the  import  of  the  oath  to  be,  that  the 
bill  was  made  over  to  the  ehorger  in  security  of  the  composition 
of  17a.  6d.  in  the  pound  on  the  balance  of  the  original  debt  due 
by  Mrs  Alison*  under  the  condition  of  his  right  to  recover  the 
whole  balance,  if  the  money  were  not  paid  when  the  bill  fell 
due, — that  the  bill  was  not  paid  in  terms  of  this  condition,~>- 
and  that  the  balance  of  the  debt,  with  the  expenses  of  the  legal 
proceedings  on  the  bill,  were  more  than  enough  to  exhaust  the 
full  amount  of  the  bill.  Considering  that  the  bill  was  indorsed 
to  the  eharger  in  seeurity,  the  Lord  Ordinary  thinks  that  none 
of  these  statements  are  extrinsic  (  and  if  the  suspender  had 
wished  for  a  more  detailed  statement  of  the  amount  of  the  ex- 
penses generally  alleged  in  the  oath,  he  ought  to  have  put  spe- 
cific questions  on  the  subject." 

The  suspenders  reclaimed*  At  advisi  ng,  it  was  stated 
on  the  part  of  the  charger,  that  the  £30  bill  was  no 
doubt  originally  given  in  security  of  the  composition 
on  the  bahuice  of  the  original  claim,  and  if  the  balance 
had  been  paid,  he  was  only  an  onerous  holder  to  that 
extent  i  but  the  composition  he  had  agreed  to  take  on 


the  balance  was  not  paid>  so  he  was  entitled  to  charge 
on  the  bill.  Expenses  were  incurred  in  giving  the 
charge,  and  partial  but  indefinite  payments,  to  the  ex* 
tent  of  £15.  ls«,  were  made  on  the  charge,  which,  aa 
the  expenses  were  least  secured,  he  was  entitled  to  im- 
pute to  liquidate  the  expenses  in  this  way. 

Lord  Gillies The  charger  gets  £28.  178.,  and  then  £15.  Is., 

in  all  £43.  Ids. ;  and  he  is  offered,  besides,  £7.  In  this  way 
he  would  have  got  full  payment,  but  he  refused  the  £7. 

Lord  Corehouse, — The  charger,  in  his  depooition,  says  lie 
was  entitled  to  interest  and  expenses,  and  he  estimates  them 
at  upwards  of  £30.  We  know  nothing  of  that.  It  was  not 
referred  to  him  on  his  oath.  I  do  not  see  how  the  Lord  Ordi- 
nary's interlocutor  can  be  supported.  The  deponent  could  not 
establish  his  expenses  by  his  own  oath,  and  he  cannot  now  esta- 
blish these  expenses  here  on  a  charge. 

Lord  Gillies, — He  cannot  get  hia  expenses  here,  that  is  clear. 
It  may  ground  a  separate  action. 

Lord  Corehouse. — As  to  a  balance  of  interest,  it  may  be  re- 
covered under  a  charge,  but  expenses  stand  differently.  Ex- 
penses are  extrinsic  in  an  oath  on  reference. 

Lord  Mackenzie.— The  payments  of  £15.  Is.  appear  to  have 
been  made  indefinitely,  and  I  am  not  sure  that  the  charger  ooold 
not  impute  that  sum  to  the  expenses. 

Lord  Gillies, — I  am  of  that  opinion,  if  the  payments  be  lode* 
finite. 

Lord  Mackenzie. — I  am  quite  clear,  in  general,  that  a  charger 
cannot  recover  his  expenses  under  a  charge.  It  would  be  ex- 
trinsic to  do  so.  But  here  the  charger  held  the  bill  in  security 
of  another  debt  which  Mras  not  paid.  He  charges  on  the  biil 
held  in  security,  and  incurs  expenses.  Now,  in  so  far  as  a 
payment  was  made  indefinitely,  after  expenses  were  incurred,  I 
would  have  some  difBculty  in  holding  that  it  was  not  to  be  im- 
puted, in  the  option  of  the  charger,  to  the  payment  of  the  ex- 
penses.   Interest  stands  on  a  different  footing. 

Lord  President, — I  agree  that,  where  the  payment  is  inde* 
finite,  AS  in  the  case  put  by  Lord  Mackenzie,  the  charger  is  en^ 
titled  to  impute  the  payment  first  towards  expenses,  as  being 
least  secured. 

Lord  Corehouse  concurred  with  Lord  Mackenzie,  on  the  sup- 
position that  the  partial  payments  of  £15.  Is.  were  indefinite 
payment)*. 

Lord  Gillies  also  concurred. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against:  find  the  letters 
orderly  proceeded,  to  the  extent  of  £6.  5.  6. ;  and,  quoad  ultra, 
remit  to  the  Lord  Ordinary,  before  further  answer,  to  inquire 
into,  and  ascertain  whether  any,  or  what  amount  of  interest  or 
expenses  the  suspender  was  entitled  to  claim,  and  thereafter  to 
proceed  in  the  cause  as  shall  be  just,  reserving  for  bis  considera- 
tion all  questions  of  expenses." 

Lord  Ordinary,  Fullerton.— ilcf.  Dean  of  Faculty  (Hcjpe), 
Cowan;  J.  and  W.  Dymock,  W.S.,  Agents — AU.  Solicitor- 
General  (Rutherfurd),  Milne;  James  Marshall,  S.S.C,  Agent, 
— B.,  C/«r*.— fG.D.F.] 

16M  Nw&nAer  1837. 

FiasT  DiTTsroN. — (O.D.F.) 

No.    2\. — Thomas     Paterson,    Pursuer,    v,    Thb 
Paisley  Union  Bank,  Defenders. 

Process — Summons — Relevancy — Circumstances  in  which  an 
action,  concluding  for  papment  of  certain  accounts,  dismissed 
as  incompetent, —  The  Court  holding  that  the  pursuer  did  not 
relevant^  libel  his  emplogtnent  by  the  d^enders,  nor  correctly 
set  forth  any  circumstances  which  could  subject  the  defenders 
in  liability. 

The  pursuer  in  this  case  brought  an  action  against 
the  defenders,  to  compel  them  to  pay  certain  aocounta 
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which  he  had  incurredy  on  the  plea  that  they  had  em- 
ployed him. 

The  summons  stated,  '<  That  William  Hamilton, 
writer  in  Hamilton,  having  for  some  time  acted  as 
agent  in  Hamilton  for  the  Paisley  Union  Bank,  David 
Marshall,  Esquire  of  Neilsland,  and  Major  General 
Matthew  Bailie  of  Carnbroe,  became  cautioners  for  his 
intromissions  to  the  extent  of  £3000  Sterling :  That 
the  said  William  Hamilton  having  allowed  the  affairs 
of  the  said  agency  to  fall  into  disorder,  the  complainer 
was  instructed  by  the  said  David  Marshall  and  Gene- 
ral Matthew  Bailie,  to  take  the  charge  of  the  recovery 
of  the  outstanding  debts,  and  of  several  processes  to 
which  these  had  given  rise :  That  the  complainer  ap- 
plied to  the  said  Paisley  Union  Bank  for  delivery  of 
the  vouchers,  and  he  afterwards  corresponded  with 
James  Miller,  Esquire,  then  cashier  to  the  said  bank, 
with  John  Scott,  Esquire,  the  present  cashier,  and 
with  Andrew  Templeton,  Esquire,  banker  in  Glasgow, 
one  of  the  directors  of  the  said  bank,  and  the  said 
cashiers  and  director  made  no  stipulation  that  they 
were  not  to  be  liable  to  the  complainer  for  the  ex- 
penses incurred,  and  they  took  the  benefit  of  the  com- 
plainer's  agency  therein:  That  in  the  year  1829  the 
complainer  applied  to  the  said  bank  for  a  settle- 
ment of  the  accounts  which  had  been  in  part  rendered 
several  years  before,  and  after  considerable  discussion, 
the  said  bank  agreed  to  pay  the  same  upon  the  same 
being  taxed,  and  the  same  were  taxed  and  paid  ac- 
cordingly :  That  upon  receiving  payment  of  the  said 
accounts  as  so  taxed,  the  complainer  delivered  up  to 
the  said  John  Scott  sundry  documents  in  his  posses- 
sion, conform  to  inventory  and  receipt  thereon,  sub- 
scribed by  the  said  John  Scott ;  but  as  a  number  of 
the  accounts  due  to  the  complainer  were  still  unsettled, 
he  insisted  upon  the  said  John  Scott  annexing  to  his 
receipt  a  reservation  of  the  complainer's  claims  for 
these  accounts  against  the  said  bank,  and  the  said 
John  Scott  inserted  the  following  reservation  on  the 
receipt  attached  to  said  inventory : — *  And  I  reserve 
to  the  said  Thomas  Paterson  all  claims  competent  to 
him  for  law  accounts  or  otherwise  against  the  bank,  if 
any,  (Signed)  John  Scott,'  as  the  said  inventory  and 
receipt  herewith  produced  will  instruct :  That  on  the 
28th  of  May  1831,  John  Court,  writer  in  Edinburgh, 
agent  for  the  said  bank,  wrote  to  the  complainer,  de- 
siring that  any  farther  accounts  due  to  him  connected 
with  the  said  agency  might  be  transmitted  to  him ;  and 
accordingly,  the  said  accounts  were  transmitted  to  the 
said  John  Court,  upon  the  3d  day  of  June  1831,  in- 
cluding an  account  connected  therewith,  to  Messrs 
Mackenzie  and  Sharpc,  writers  to  the  Signet,  amounting 
the  said  accounts  to  the  sum  of  £109*  0.  3^.  Sterling, 
commencing  5th  December  1817,  and  ending  30th 
May  1830,  copies  of  which  accounts  are  herewith  pro- 
duced, and  here  held  as  repeated  brevitatis  causa  : 
That  the  said  Paisley  Union  Bank  Company,  and 
John  Scott,  as  their  cashier,  and  the  said  David  Mar- 
shall, are  jointly  and  severally  justly  indebted,  resting 
and  owing  to  the  complainer,  the  foresaid  sum  of  £109- 
Os.  3^^  and  the  legal  interest  thereof  as  af  cer  mention- 
ed :  And  the  said  David  Marshall  is  farther  justly  ad- 
debted,  resting  and  owing  to  the  complainer  the  sum 
of  £14.  3.  7.  Sterling,  being  the  amount  of  an  account 


due  by  him,  and  connected  with  the  said  agency,  com* 
mencing  19th  March  1829,  and  ending  10th  June 
same  year,  conform  to  account  herewith  peoduced,  and 
here  held  as  repeated  brevitatis  causaJ' 

The  bank  defended,  averring  that  they  had  never 
employed  the  pursuer  as  their  agent,  and  that  employ- 
ment flowed  exclusively  from  Mr  Marshall  and  Gene- 
ral Bailie,  and  pleaded^  There  is  no  ground,  either  re- 
levantly stated  or  truly  existing,  on  which  the  pursuer 
can  insist  against  the  present  defenders  in  the  conclu- 
sions of  the  action. 

The  Lord  Ordinary  sustained  this  plea,  and  the  Court, 
on  a  reclaiming  note  by  the  pursuer,  held  that  the  pur- 
suer had  no  case,  either  on  the  sunmions  as  laid  against 
the  bank,  nor  in  the  circumstances  condescended  on  in 
the  record,  ajad  accordingly  adhered. 

Lord  Ordinary ^  Cockburn. — Act.  Pat.  Shaw;  James  Burn- 
side,  W.S.,  Agent Alt.  Penney;  John  Court,  S.S.C.,  Agent, 

— Napiw,  Clerk [G.D.F.J 
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First  Division (G.D.P.) 

No.  25. — Miss  Mart  Seymour  Munro,  Pursuer^  v. 
Sir  Hugh  Munro  ofFowlis^  BarLy  Georqr  Mun- 
RO  of  Culrain,  and  Charles  Munro,  his  Son, 
JDefenders. 

Domicile — Parent  and  Child — Marriage — Legidmation  per  sub- 
sequens  raatrimoniuro — Foreign — Held  that  a  marriage  so- 
lemnized in  England  between  a  Scotsman  and  an  English  lady^ 
could  not  render  legitimate  the  issue  born  to  them  in  England 
previous  to  the  marriage  :  the  ground  of  decision  being,  that 
though  the  father  possessed  extensive  real  estates  in  Scotland, 
mnd  died  domieiied  in  iSeoHtmd,  there  were  facts  and  circttm^ 
stances  sufficient  to  show  that  he  had  lost  his  Scotch  domicile 
and  acquired  an  English  one  at  the  periods  of  the  birth  of,  the 
child  and  the  celebration  of  the  marriage. 

Sir  Hugh  Munro,  the  defender,  was  bom  on  26th 
October  1763,  and  succeeded  his  father.  Sir  Harry,  in 
the  estate  and  baronetcy  of  Fowlis  on  his  death  in 
1781.  The  estate  of  Fowlis,  which  is  of  very  consi- 
derable extent,  is  situated  in  the  parish  of  Kilteam,  in 
the  county  of  Ross,  and  had  been  held  by  the  prede- 
cessors of  Sir  Hugh  in  lineal  descent  from  the  time  of 
Malcolm  XL  Sir  Hugh,  who  was  considered  the  chief 
of  the  clan  Munro,  received  his  education  partly  in 
Scotland  and  partly  in  England.  Afler  his  father's 
death,  and  during  1781  and  1789>  Sir  Hugh  sojourned 
in  England  and  on  the  continent,  with  the  exception 
of  a  short  visit  or  two  to  Scotland.  From  1789  till 
June  1 794,  he  resided  at  Fowlis,  and  from  that  period 
till  September  1802,  he  was  wholly  resident  in  London. 
When  in  London  in  1794,  Sir  Hugh  became  acquaint- 
ed \^ith  Miss  Jane  Law,  an  English  lady  by  birth  and 
domicile,  and  in  consequence  of  their  intimacy,  the 
present  pursuer  was  born  in  London  on  14th  May 
1796.  Sir  Hugh,  in  1801f  publicly  solemnized  a  mar- 
riage with  Miss  Law  in  the  parish  church  of  St  Mary- 
le-bone,  within  which  parish  they  were  then  residing, 
and  in  1802  he  brought  his  wife  and  child  to  Fowlis 
Castle,  in  the  county  of  Ross,  having  previously  sent 
thither  a  large  quantity  of  household  furniture.  In 
August  1803,  Lady  Munro  was  accidentally  drowne<i, 
along  with  two  female  attendant^  while  bathing  in  the 
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hay  of  Cromarty.  Her  Ladyship  left  no  other  family 
but  the  present  pursuer. 

In  1831,  the  present  action  of  declarator  was  insti- 
tuted by  the  pursuer,  with  a  view  to  establish  her  legi- 
timacy, and  consequently  to  gain  possession  of  the 
entailed  estates  of  Fowlis,  to  which  she  had  a  title  to 
succeed  by  the  destination  in  the  tailzie,  on  Sir  Hugh's 
death,  provided  she  were  held  to  be  legitimate.  The 
action  was  directed  agunst  Sir  Hugh,  her  parent,  as 
the  heir  of  entail  in  possession,  and  also  against  Munro 
of  Culrain  and  the  other  defenders,  as  heirs-snbstitute, 
to  whom  the  estate  would  descend,  in  their  order,  on 
Sir  Hugh's  death,  on  the  supposition  that  the  pursuer 
was  illegitimate. 

Her  pieas  were:  1.  The  father  and  mother  of  the 
pursuer.  Miss  Munro,  having  been  married  persons, 
she  is  entitled,  by  the  law  of  Scotland,  to  all  the  pri- 
vileges attached  to  legitimacy  or  lawful  birth.  2.  The 
pursuer's  father  having  been,  by  birth  and  domide,  a 
Scotchman,  and  having  entered  into  marriage  with  the 
view  of  residing  permanently  in  his  native  country,  to 
which  he  immediately  returned,  the  law  of  Scotland 
must  regulate  the  effect  of  his  marriage  upon  the  status 
of  his  offspring,  wherever  the  marriage  may  have  been 
celebrated. 

Sir  Hugh  gave  in  defences,  admitting  the  truth  and 
relevancy  of  the  statements  contained  in  the  libel 
of  declarator,  while  the  other  defenders  put  the  foU 
\omng pleas  on  record:  1.  The  pursuer  having  been 
born  illegitimate  in  England,  of  an  English  mother,  is 
not  entitled  to  succeed  in  a  declarator  of  legitimacy, 
founded  upon  the  subsequent  marriage  of  her  alleged 
parents  in  England.  2.  Upon  the  supposition  that  the 
domicile  of  Sir  Hugh  Munro,  at  the  period  of  the  pur- 
suer's birth,  and  her  mother's  marriage,  were  material, 
that  domicile  must  be  held  to  have  been  English. 

The  Lord  Ordinary  (Corehouse)  allowed  both  par- 
ties a  conjunct  probation  as  to  the  facts  and  circum- 
stances tending  to  instruct  the  domicile  of  Sir  Hugh 
Munro  at  the  period  of  the  pursuer's  birth  and  subse- 
quent marriage.*  The  Lord  Ordinary,  in  reporting 
the  cause  to  ihe  Inner- House  on  12th  May  1835,  after 
the  proof  was  taken  and  cases  lodged  regarding  the 
legitimacy  and  domicile,  issued  the  following  note : 

'*  The  Lord  Ordinary  faa^  reported  this  case,  because  it  may 
inTolve  various  questions  of  international  law,  of  great  import- 
ance and  difficulty,  which  have  been  much  agitated  of  late, 
both  in  this  country  and  in  England,  but  which  cannot  yet  be 
considered  as  settled  on  any  certain  foundation.  These  ques- 
tions of  law  may  possibly  be  superseded  by  a  question  more 
properly  of  fact  or  evidence,  namely,  the  domicile  of  Sir  Hugh 
Munro  at  his  daughter's  birth,  and  his  own  marriage ;  for,  if  it 
shall  be  held,  that  at  both  those  periods  he  was  domiciled  in 
England,  it  seems  clear  that  the  defenders  must  be  assoilzied 
from  the  conclusions  of  this  declarator.  That  question  of  evi- 
dence is  not  fit  for  the  consideration  of  a  jury,  because  it  is 
mixed  up  with  many  points  of  law  of  a  delicate  and  complicated 
nature,  and  therefore  it  is  also  reported  to  the  Court.  At  first 
the  Lord  Ordinary  thought  that  the  most  convenient  mode  of  pro- 
ceeding was  to  take  up  the  question  of  domicile  separately,  as  of 

*  As  the  opinions  of  the  Judges  contain  very  full  details  of 
the  &cts  and  circumstances  relied  on  by  both  parties,  tending 
to  show  in  which  country  Sir  Hugh  had  his  domicile,  it  seems 
unnecessary,  where  the  evidence  is  very  voluminous,  to  advert 
to  the  proof  at  length. 


a  prejudicial  nature ;  and  thereftMre,  by  his  first  interlocutor,  he 
ottered  cases  on  that  point  alone.  But,  on  reoonfideration,  it 
appeared  that  a  hardship  might  in  consequence  be  imposed  upon 
the  pursuer,  by  dividing  the  cause,  and  exposing  her  to  the  risk 
of  two  appeals ;  and  there  is  no  case  in  wliich  dispatch  is  more 
desirable  than  in  a  question  of  status,  on  which  rights,  both 
personal  and  patrimonial,  of  the  greatest  importance,  may  de- 
pend. 

'*  With  regard  to  the  question  of  domicile,  the  issue  seems  to 
turn  upon  the  point,  where  Sir  Hugh  Munro  was  domiciled  at 
the  time  of  his  marriage  with  the  pursuer's  mother  ?  The  de- 
fenders have  argued  on  the  strength  of  certain  dicta  in  English 
cases,  that  the  status  affixed  by  birth,  in  a  case  of  this  nature, 
is  indelible,  although  the  parents  afterwards  take  up  their  abods, 
and  are  married,  in  a  country  where  legitimation  per  gubsequetu 
matrimoiuum  is  admitted.  On  principle,  as  well  as  on  the  high- 
est authorities,  it  is  thought  that  this  proposition  is  not  main- 
tainable. But  there  is  no  occasion  to  enter  upon  it  here,  be- 
cause it  is  clear,  firom  the  evidence,  that  Sir  Hugh's  domicile, 
whether  it  shall  be  held  to  have  been  in  England  or  in  Scot- 
land, was  the  same  at  the  date  of  the  pursuer's  birth,  and  of  his 
marriage  with  ber  mother. 

"  Assuming  his  domicile,  at  both  these  periods,  to  have  been 
in  Scotland,  it  is  beyond  doubt  that  the  mere  fiict  of  the  cele- 
bration of  the  marriage  in, England  is  immaterial;  for  it  is  a 
general  rule,  that  all  contracts  shall  have  reference  to  the  place 
where  they  are  to  be  implemented ;  and  this  is  more  especially 
the  case  as  to  marriage,  by  which  the  status  of  the  parties  and 
their  offspring  is  to  be  determined.  On  this  point,  Huber, 
Hertius,  and  all  the  more  recent  jurists  of  name,  are  agreed. 

"  The  Lord  Ordinary  has  bestowed  much  consideration  on 
the  evidence ;  but  having  reported  the  cause,  he  forbears  to  ex- 
press an  opinion  upon  its  import.  Either  view  presents  diffi- 
culties, to  some  of  which  he  will  very  shortly  advert. 

*'  Scotland  was  Sir  Hugh  Munro's  domicile  of  origin,  and  it 
is  dear  that  he  retained  that  domicile  until  his  education  was 
finished,  and  till  he  returned  in  1769  from  his  tour  on  the  con- 
tinent. Absence  from  home  by  a  youth,  for  the  purpose  of 
education,  or  the  benefit  of  foreign  travel,  is  the  example  com- 
monly given,  in  which  a  change  of  residence  confessedly  does 
not  operate  a  change  of  domicile ;  and  the  case  is  the  same 
whether  the  party  is  a  minor  or  sui  Juris. 

"  From  1789  till  the  beginning  of  1794,  Sir  Hugh  Uved  with 
his  mother  at  ArduUie  in  Ross-shire.  The  house  was  his  pro- 
perty, but  he  bad  no  establishment  there  distinct  from  that  of 
bis  mother.  It  appears  that  she  had  a  right  to  occupy  the 
house,  but  on  what  footing  is  not  explained.  Her  son  during 
this  period,  therefore,  must  be  held  to  have  been  her  guest  or 
lodger.  But,  as  his  domicile  was  originally  Scotch,  and  as  he 
bad  done  nothing  to  alter  it  during  his  stay  with  his  mother,  he 
continued  a  domiciled  Scotchman. 

"  In  1794  a  misunderstanding  arose  between  Lady  Fowlis 
and  him,  on  account  of  her  refusing  to  give  up  ArduUie,  and  he 
went  to  London  to  reside.  It  does  not  appear  that  he  left  ser- 
vants, horses,  or  any  other  part  of  an  establishment  at  ArduUie, 
and  he  had  never  Uved  at  FowUs  Castle,  the  mansion-hoase  of  his 
estate.  Indeed  it  was  at  that  time  unfit  to  be  inhabited.  After 
being  in  lodgings  in  Dover  Street  for  some  months,  he  obtained 
a  lease  of  a  house  in  Gloucester  Place,  for  a  period  of  seven, 
fourteen,  or  twenty-one  years,  from  Christmas  1795,  at  the 
pleasure  of  the  lessee ;  and,  at  the  same  time,  he  granted  a  lease 
of  the  Mains  or  home  fium  of  Fowlis  Castle,  with  the  exception 
of  the  inner  lawn,  for  seven  years,  with  a  power  to  resume  at 
the  end  of  three  years.  He  did  not  resume  possession,  but  re- 
newed the  lease. 

*'  From  1794  tiU  September  1801,  the  date  of  his  marriage, 
it  does  not  appear  that  he  was  ever  in  Scotland.  It  is  said  by 
the  defenders,  that  these  circumstances  indicate  an  EngUsh 
domicile  at  the  periods  in  question, — Isf,  because  they  show 
that  London  was  then  Sir  Hugh's  ordinary  abode,  and  they 
afford  no  grounds  to  conclude  that  he  intended  to  leave  it  at 
any  given  time ;  and  2dhf,  because  he  had  no  place  of  residence 
or  establishment  in  Scotland,  having  removed  from  his  mother's 
bouse,  and  FowUs  Castle,  as  is  proved  by  a  letter  under  his 
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band,  being,  until  tlie  ye«r  16Q3,  neither  inhabited  or  habitable. 
This,  therefore,  is  not  a  competition  between  two  residences, 
each  of  which  was  occupied  in  its  turn,  as  in  the  case  of  Lord 
Somerville,  but  between  a  domicile  arising  from  the  sole  re* 
sidenoe  of  a  party  /mi  juris  for  a  period  of  six  years,  and  the 
forum  originisy  which,  without  residence,  or  some  other  qualified 
circumstance,  is  of  no  avail. 

"  Farther,  many  of  the  circumstances  on  which  the  pursuer 
relies,  seem  of  little  wiight.  Sir  Hugh  inherited  a  landed  estate 
in  Scotland,  and  he  increaiod  it  by  a  purchase  of  land  in  the 
neighbourhood.  But,  in  the  cases  of  the  Earl  of  Strathraore 
and  of  Ross,  the  situation  of  the  party's  estate  was  held  imma- 
terial. As  little  stress  can  be  laid  on  the  fact,  that  Sir  Hugh 
took  a  lively  interest  in  his  Scotch  property,  and  gave  minute 
directions  as  to  its  management.  lie  sold  his  estate  in  Eng- 
land, but  that  was  the  result  of  a  transaction  of  his  guardians, 
while  he  was  yet  under  age ;  and  it  does  not  appear  that  that 
estate  was  ever  contemplated  by  his  father,  any  more  than  by 
himself,  as  a  place  of  residence.  It  is  equally  unimportant, 
that  he  occasionally  acted  as  a  magistrate  in  Boss-shire,  at- 
tended public  meetings,  and  voted  at  elections,  before  his  re- 
moval to  London  in  1794,  and  after  his  return  in  1802,  not 
only  because  those  acta  do  not  &11  within  the  period  in  ques- 
tion, but  because  they  naturally  or  frequently  result  from  a  con- 
nection with  landed  property,  altogether  independent  of  domi- 
cile. It  was  BO  laid  down  in  the  House  of  Lords,  in  both  the 
cases  which  have  just  been  mentioned.  There  are  instances 
given  in  the  proof,  of  Sir  Hugh  sending  farniture  and  wine  to 
Fowlis  Castle  during  this  period ;  but  this  might  have  been  done 
though  he  meditated  only  occasional  and  short  visits  to  Scot- 
land, such  as  repeatedly  occurred  in  the  cases  of  Lord  Stnith- 
more  and  Ross.  But  there  is  one  circumstance  of  very  great 
weight  in  favour  of  the  pursuer's  claim,  namely,  that  Sir  Hugh 
did  remove  to  Scotland  after  his  marriage  in  September  1801, 
and  resided  there  exclusively  for  many  years.  For  although  his 
domicile,  after  his  marriage,  is  immaterial  in  itself,  it  may  afford 
evidence  of  what  his  views  and  intentions  were  during  the  pre- 
ceding period  of  his  life.  Accordingly,  it  is  ably  founded  on  in 
the  pursuer's  case,  to  show,  that  although  it  was  not  convenient 
for  him  to  put  Fowlis  Castle  in  repair,  or  to  furnish  it,  he  had 
always  regarded  Gloucester  Place  as  a  temporary  abode,  or  a 
lodging  to  be  occupied,  when,  like  other  young  men  of  fortune, 
he  resorted  to  the  metropolis ;  yet  he  never  lost  sight  of  his 
iwternal  mansion,  as  his  proper  and  only  home,  resorting  to  it 
permanently  as  soon  as  his  »tatu9  was  fixed  by  marriage. 

"  What  effect  is  to  be  given  to  a  suggestion  of  the  defenders, 
that  Sir  Hugh  might  have  been  induced  to  return  to  Scotland 
with  a  view  to  legitimate  the  pursuer,  is  left  for  the  considera- 
tion of  the  Court.  The  Lord  Ordinary  can  discover  no  trace 
of  evidence  that  he  was  influenced  by  that  motive." 

The  First  Division,  on  12th  January  1836,  ordered 
mutual  additional  cases  on  the  question  of  legitimacy 
to  be  boxed  to  the  whole  Court,  with  the  view  of  ob- 
taining the  opinions  of  the  Second  Division  and  the 
Lords  Ordinary. 

The  following  opinion  was  returned  by  the  Lord 
Justice- Clerk  (Boyle),  Lords  Meadowbank,  Fullerton, 
Jeffrey  and  Cuninghame : 

"  We  are  of  opinion  that  the  pursuer  has  not  established  her 
right  to  the  character  of  the  legitimate  daughter  of  the  late  Sir 
Hugh  Munro  of  Fowlis ;  and  that  the  defenders  are  therefore 
entitled  to  be  assoilzied  from  this  action.  We  are  of  this  opi«> 
nion,  because  we  are  satisfied  that  Sir  Hugh  was  truly  domi- 
ciled in  England,  both  at  the  birth  of  the  pursuer  in  1796, 
and  when,  in  September  1801,  he  there  married  her  mother, 
who  had  never  had  any  other  domicile.  We  do  not  think  it  ne- 
cessary to  conuder  how  the  case  of  the  pursuer  might  have 
been  affected  by  the  English  domicile  of  the  mother  alone, 
taken  along  with  the  fact  that  she  herself  was  born  in  that  part 
of  the  united  kingdom,  and  that  it  was  the  pUce  where  the 
marriage  was  subsequently  celebrated,  and  where  all  parties 
continued  to  reside  for  upwards  of  a  year  after  that  marriage, 


.^if  Sir  Hugh  himself  bad,  op  to  the  time  of  the  oHtfriage,  been 
incontestibly  a  domiciled  Scotchman.  Even  upon  this  suppo- 
sition, however,  we  think  the  pursuer  must  have  had  difficul- 
ties to  encounter,  which  have  not  yet  been  resolved  by  any 
clear  authority  in  the  law  of  either  country.  Some  of  the  dicta 
in  the  ultimate  decision  of  the  cases  of  Sheddan,  Strathmore, 
and  Ross,  seem  to  point  to  a  condosion  against  her;  while 
others,  of  the  very  highest  authority,  in  the  more  recent  caae 
of  Sir  George  Warrender,  have  rather  a  contrary  bearing. 
But  holding,  as  we  do,  that  the  domicile  of  the  husband  was 
also  English,  we  humbly  conceive  that  there  is  no  authority  on 
which  the  claim  of  the  pursuer  can  be  supported.  We  do  not 
think  it  clear,  that,  at  the  time  of  the  marriage,  Scotland  was 
exclusively  or  immediately  contemplated  as  the  future  home  of 
the  parties,  or  the  country  in  which  their  conjugal  ri^ts  and 
duties  were  to  be  claimed  and  performed ;  though  we  rather 
incline  to  think  that  it  should  be  so  held.  But  then  we  are  of 
opinion,  that  this  is  a  consideration  truly  irrelevant,  and  qx- 
trinsic  to  the  present  question.  The  law  of  the  country  to 
which  the  contracting  parties  looked  at  entering  into  the  con- 
tract, and  in  which  they  intended  that  it  should  be  carried  into 
execution,  may  very  properly  be  referred  to  (in  preference  to 
that  of  the  place  of  celebration,  and  perhaps  even  of  domicile) 
for  the  measure  of  their  rights  and  obligations, — because  these 
and  no  others,  were  truly  the  rights  and  obligations  for  which 
they  must  be  held  in  substance  to  have  mutually  stipulated  and 
engaged.  But  the  legitimation  of  their  previous  offspring  is  not 
a  matter  for  which  they  could  contract  or  stipnlate ;  or  which 
can  now  be  given  or  withheld  according  to  what  might  be 
proved  or  inferred  as  to  their  purposes  or  understanding.  It  is, 
on  the  contrary,  the  gift  or  legal  result  of  the  law,  as  applicable 
to  certain  facts  and  circumstances ;  the  value  and  i^ffect  of  which 
must  be  judged  of  by  the  law  alone,  independent  altogether  of 
the  intentions  or  expectations  of  the  parents.  The  law,  there- 
fore, under  which  they  themselves  intended  to  live  as  married 
persons,  may  very  well  be  allowed  to  settle  the  extent  of  their 
rights  and  duries  as  with  each  other,  but  cannot  affect  the  con- 
dition of  children  previously  bom,  which  we  think  must  be  de- 
termined by  the  law  of  the  country  where  the  parents  were  do- 
miciled at  the  birth  and  the  marriage.  If  the  domicile  was  not 
the  same  for  both  parents  at  these  two  periods,  we  shoulid  hold 
that  that  of  the  father,  at  the  time  of  the  marriage,  should  give 
the  rule.  But  as  they  were  the  same  in  this  case,  the  question 
does  not  arise.  From  what  has  now  been  said,  it  will  be  under- 
stood that  we  do  not  adopt  the  doctrine  maintained  in  some 
parts  of  the  defenders'  case,  as  to  the  abs<4ute  indelibility  of 
the  bastardy  which  attaches  to  a  child  born,  under  any  drcura- 
stances,  out  of  lawful  wedlock,  in  England.  Expressions  cal- 
culated to  countenance  such  a  doctrine  appear,  no  doubt,  to 
have  been  used  by  some  of  the  noble  and  learned  persons  who 
disposed  of  the  cases  of  Sheddan  and  Strathmore,  in  the  House 
of  LfOrds.  But,  as  in  both  these  cases  the  domicile  of  both 
parents,  as  well  as  the  place  of  marriage,  and  the  after  home  of 
all  the  parties,  was  indisputably  within  the  territory  of  the  law 
of  England,  we  cannot  but  consider  them  as  having  been  used 
with  reference  to  those  admitted  circumstances,  and  as  truly 
importing  no  more  than  that  the  law  to  which  alone  the  parents 
were  subject  at  the  time  of  the  birth  and  of  the  marriage,  must 
then  have  attached  upon  the  child,  and  fixed  its  condition  as  a 
bastard,  so  irrecoverably  as  to  admit  of  no  change  by  any  s«6se- 
quent  acquisition,  either  of  domicile  or  of  patrimonial  interest, 
in  another  country.  To  this  extent  we  conceive  these  deci- 
sions to  be  of  binding  authority ;  and  the  opinion  we  have  ex- 
pressed is  in  entire  conformity  to  them.  But  we  do  not  think 
they  went  farther ;  and  we  accordingly  observe,  that  in  the  last 
case  in  which  a  question  of  this  kind  was  submitted  to  the 
Court  of  review,  we  mean  that  of  Ross  of  Cromarty,  the  Lord 
Chancellor  (Lyndhurst),  in  moving  the  judgment  of  the  Lords 
against  the  legitimacy  of  the  claimant,  expressly  declined  giving 
any  opinion  on  the  general  indelibility  of  an  English  bastardy, 
and  rested  his  judgment  entirely  on  the  English  domicile  of 
both  the  parents  at  the  period  of  the  marriage.  We  have  under- 
stood also,  that  the  Lofd  Chancellor  (Eidon)  maintained  the 
same  reserve  in  the  earlier  case  of  Strathmore,  and  gave  his 
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Opinion  against  the  legitimacy,  on  tli«  English  domicile  and 
marriage  alone ;  while  in  the  case  of  Sheddan,  those  decistre 
drcumatanoes  were  combined  with. the  additional  disqualifica- 
tion of  alienage  on  the  part  of  the  claimant.     In  short,  while 
there  has  confessedly  been  no  judgment  any  where,  denying 
the  right  of  legitimation  per  gubsequena  ma/rtmoiiit/ta,  to  the 
children  of  Scottish  parents,  having  no  other  than  a  Scottish 
domidla  at  the  time  either  of  the  birth  or  the  subsequent  mar- 
riage, on  the  single  ground  of  those  children,  or  some  of  them, 
happening  to  be  born  during  an  occasional  visit  of  the  mother 
in  England,  we  mtist  hold,  that  it  cannot  have  been  intended  to 
prejudge  such  a  question  by  any  dicia  delivered  in  cases  where  it 
WHS  not  raised  or  argued  ;  and  that  whenever  it  is  so  raised,  it 
will  be  dealt  \rith,  at  all  events,  as  an  open  question.     As  to 
the  evidence  upon  which  we  have  felt  ourselves  constrained  to 
boM  that  Sir  Hugh  Monro  was  a  domiciled  Englishman  at  and 
previous  to  his  marriage  with  the  mother  of  the  pursuer  in  Sep- 
tember 1801,  we  do  not  think  it  necessary  to  go  into  any  de- 
tails.    On  the  whole,  it  appears  to  us  clear,  that  in  1794  Sir 
Hugh  removed  his  residence  to  London,  with  a  view  to  a  long 
and  settled,  though  indefinite,  abode ;  and  that  in  the  course  of 
diat  residence,  he  had  lost  his  former  Scottish  domicile,  and  ac- 
quired a  new  one  in  England,  long  before  the  period  of  his  mar- 
riage in  1801.     He  had  lived  by  that  time  more  than  seven 
years  continuously  in  the  metropolis.     In  1795 — a  year  before 
the  birth  of  the  pursuer — ^he  had  taken  the  lease  of  a  house 
there  lor  a  period  of  twenty-one  years,  with  a  break  at  the  end 
<yf  seven  years,  of  which  he  did  not  avail  himself.     He  had-all 
this  time  no  adequately  furnished  house  for  his  accommodation, 
and  no  domestic  establishment  in  Scotland;  and,  in  1795,  he 
had  let  the  Mains  or  home  farm  around  his  Scottish  c»stle  for 
•even  years — with  a  power,  which  he  did  not  exercise,  of  re- 
suming at  the  end  of  three.     We  are  -not  of  opinion,  that  the 
ultimate  judgment  in  the  case  of  Lord  Somerville  affords  any 
countenance  to  the  notion  that  Sir  Hugh  Munro  never  lost 
his  Scottish  domicile.     The  question  in  that  case  was,  where 
Lord  Somerrille  was  domiciled  at  the  period  of  his  death  ;  and 
the  state  of  the  fact  being,  that,  for  many  years  previous  to  that 
event,  he  hnd  an  establishment  and  domestic  residence  in  both 
countries,  and  divided  his  time  pretty  equally  between  them,  it 
^*a8  held  reasonable  to  infer,  that  the  original  domicile  of  nati- 
vity, which  could  not  be  lost  by  mere  absence  from  Scotland  on 
public  employment,  was  that  which  he  preferred,  and  meant  to 
perpetuate,  during  this  period  of  voluntary,  but  divided  resi- 
dence.    The  question,  here,  however,  is  not  where  Sir  Hugh 
was  domiciled  at  Ms  death,  or  when  he  regained  that  of  his  na- 
tivity after  his  return  to  Scotland  in  1802,  but  what  was  histlomi- 
cile  at  the  time  of  the  pursuer's  birth,  and  his  marriage  irith  her 
mother.     We  cannot  think  that  a  -settled  voluntary  residence 
for  upwards  of  seven  years,  in  one  and  the  same  house  in  Lon- 
don, held  on  a  lease  entered  into  at  the  very  beginning  of  such 
residenee,  can  be  barred  of  its  natural  effect  of  establishing  an 
English  domicile  for  the  resident,  by  such  expressions  as  occur 
durii^  this  period  in  the  correspondence  of  Sir  Hugh.     It  is  no 
doubt  true,  as  the  pnrener  observes,  that  he  appears  always  to 
have  cherished  the  notion  of  one  day  returning  and  taking  up 
his  abode  in  his  paternal  mansion ;  and  that  he  made  some  small 
preparations,  from  time  to  time,  for  such  an  ultimate  return  : 
But  all  this,  we  humbly  conceive,  indicates  an  intention,  not  to 
retain  bis  original  domtcik,  which,  as  to  a  man  sat  juris,  re- 
quires residence  as  well  as  purpose,  but  merely  to  regain  or  re- 
assame  it  at  some  future  period,  when  the  objects  ci  his  long 
voluntary  residenee  in  England  were  attained,  and  he  was  ready 
to  throw  off  and  resign  the  intermediate  English  domicile  he 
had  eonaequently  acquired.     Men  settling  themselves  of  their 
own  accord,  or  in  the  Company's  service,  in  India,  are  held  be- 
yond all  doubt  to  lose  their  native,  and  to  acquire  an  Indian  do- 
micile ;  and  the  cases  are  innumerable  in  which  their  intestate 
succession  has  been  distributed  upon  this  assumption  accord- 
iag'ly.     Yet  there  probably  is  not  one  of  those  persons,  espe- 
cially of  Scottish  origin,  who  has  not  meditated  an  ultimate  re- 
turn to  his  native  land ;  and,  in  the  great  majority  of  instances, 
made  great  preparations  and  outlays  with  a  view  to  it.     All 
this,  however,  only  indicates  a  purpose  to  change  their  actual 


Indian  for  a  future  Scottish  domicile ;  and  till  this  purpose  is 
consummated  by  their  actual  return  to  Scotland  aniuM  renui' 
nendi,  it  is  quite  settled  that  their  only  domicile  is  in  India,  and 
that  it  is  by  the  law  of  that  country  that  their  rights  and  con- 
dition must  be  exclusively  regulated.  If  Sir  Hugh  Monro  had 
died  in  London  the  day,  or  the  year,  af^er  bis  marriage,  it  does 
not  appear  to  us  to  be  doubtful  that  his  moveable  succession  a6 
intestatOy  must  have  been  regulated  by  the  law  of  England : 
and,  if  he  was  clearly  a  domiciled  Englishman  to  this  effect,  we 
cannot  possibly  doubt  that  he  was  also,  in  regard  to  the  mar- 
riage itself,  and  its  consequences." 

Lords  GlcnIee,  Medwyn^  Moncreifif  and  Cockburn, 
returned  this  opinion : 

**  This  is  a  case  of  great  interest  to  the  parties.  We  also 
think  it  of  importance  to  the  law ;  and  we  have  accordingly 
considered  it  carefully.  Though  the  case  raised  by  the  decla- 
ratory conclusions  of  the  summons  is  generally  upon  the  per- 
sonal status  of  the  pursuer,  as  maintaining  herself  to  be  the  le- 
gitimate daughter  of  her  fiither.  Sir  Hugh  Muirro,  it  appears 
from  the  form  and  scope  of  the  summons,  and  more  especially 
from  the  character  and  position  assumed  by  the  defender,  that 
the  substantial  question  raised  between  these  parties  relates  to 
the  eventual  succession  to  the  estate  of  Fowlis  in  Scotland, 
under  the  entail  of  that  estate.  The  parties  in  reality  join  issue  in 
the  question,  which  of  them  is  at  this  moment  the  presumptive 
heir  of  entail?  Although,  therefore,  the  qucestio  status  to  be 
determined  must  be  governed  by  the  principles  of  general  law 
applicable  to  all  such  qnestions,  it  is  not  unimportant  to  keep 
it  in  view,  that,  as  that  question  arises  with  a  precise  relation 
to  the  rights  of  succession  to  a  landed  estate  situated  in  Scot- 
land, it  is  by  the  law  of  Scotland  peculiarly  that  it  must  be 
tried  and  decided.  The  pursuer,  in  asking  it  to  be  declared 
that  she  is  the  legitimate  daughter  of  her  father,  and  as  such 
the  heiress- presumptive  of  entail  in  the  estate  of  Fowlis,  says, 
and  necessarily  must  say,  that  she  is  thus  legitimate  according 
to  the  rules  of  the  law  of  Scotland  as  laid  down  by  the  autho- 
rities in  that  law,  and  the  decisions  of  the  Comts  baring  juris- 
diction to  administer  it.  And  the  defender,  in  appearing  to  re- 
sist the  pursuer's  demand,  and  maintaining  that  she  is  not  legi- 
timate, and  therefore  that  he  is  the  heir-presumptive  in  the 
estate  of  Fowlis,  says,  and  must  say,  that  the  pursuer's  illegiti- 
macy, and  his  own  consequent  right,  can  be  determined  only  by 
the  law  of  Scotland.  We  do  not  mean  by  this  observation,  to  im- 
ply, that  facts  occurring  in  other  countries,  and  the  laws  of  those 
other  countries  incidentally  operating  on  those  facts,  may  not 
be  necessary  or  material  for  consideration,  in  resolring  the  ques- 
tion of  status  put  in  issue.  But,  as  the  question  raised  directly 
relates  to  the  succession  to  an  heritable  estate  hi  Scotland,  and 
as  the  laws  of  all  drilized  nations  hold  that  every  such  question 
must  be  determined  by  the  Courts  and  the  law  of  the  state 
where  the  property  is  situated,  all  such  facts,  and  all  such  ap- 
plications of  the  law  of  other  states,  must  be  judged  of  with  re- 
ference to  the  fundamental  principles  of  the  law  of  Scotland 
itself.  It  is  an  admitted  and  essential  fact  in  this  case,  that 
the  pursuer  is  the  daughter  of  Sir  Hugh  Munro,  and  of  Jane 
Law,  who,  at  the  time  of  her  death  at  Fowlis,  on  the  Sd  of 
August  1803,  was  the  lawful  married  wife  of  the  pursuer's 
father.  And,  whate\*er  other  questions  may  exi^t  concerning 
the  legal  domicile;  of  those  pp.rties  at  other  periods  of  their  lives, 
it  is  beyond  all  doubt  certain,  that  they  were  at  that  time,  and 
long  before,  to  all  intents  and  purposes  domiciled  in  the  Castle 
of  Fowlis.  If,  at  that  time,  Sir  Hugh  had  predeceased  Lady 
Munro,  assuredly  she  would  have  had  all  the  rights  of  the 
wdow  of  a  domiciled  Scotch  gentleman,  and  the  succession  to 
his  estates,  real  and  personal,  would  have  been  regulated  gene- 
rally by  the  law  of  Scotland.  It  has  been  an  established  rule 
and  principle  of  the  law  of  Scotland  for  some  centuries,  that, 
when  a  man  and  a  woman  are  once  lawfully  married,  all  the 
children  bom  of  such  parents,  whether  born  before  the  public 
celebration  or  open  declaration  of  such  marriage,  or  sStet  it,  are 
equaUy  to  be  esteemed  their  legitimate  children.  It  is  perhaps 
not  very  necessary  to  inquire  minutely  into  the  principles  on 
which  this  rule  of  law  has  been  established  in  Scotland,  as  it 
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has  also  been  in  m<Mt  of  the  countries  of  Europe.  It  is  gene- 
rally stated  by  our  authorities  to  lest  on  a  presumprion  or  fiction, 
by  which  it  is  held  that  there  was  from  the  beginning  of  the 
intercourse  of  the  parties,  or  at  the  time  when  the  child  was 
begotten,  a  consent  to  matrimonial  union  interposed,  notwith- 
standing that  the  contract  was  not  formally  completed  or  avowed 
to  the  world  till  a  later  period ;  and  it  has  been  thought  to  be 
recommended  by  these  considerations  of  equity  and  expediency, 
that  it  tends  to  encourage  the  conversion  of  what  is  at  first  ir- 
regular and  injurious  to  society  into  the  honourable  relation  of 
lawful  matrimony,  and  that  it  prevents  those  unseemly  disorders 
in  families  which  are  produced  where  the  elder  bom  children  of 
the  same  parents  are  left  under  the  stain  of  bastardy,  and  the 
younger  enjoy  the  atatut  of  legitimacy.  But,  whatever  may  be 
the  principle,  and  whether  the  law  may  be  useful  or  the  re- 
verse, it  is  undoubtedly  settled  in  the  law  of  Scotland.  It  is 
indeed  liable  to  some  exceptions.  If,  at  the  time  when  the 
child  was  begotten,  one  or  both  of  the  parties  were  so  situated 
that  they  could  not  lawfully  contract  marriage,  the  presumption 
is  excluded,  and  legitimation  cannot  talce  place.  And,  in  like 
manner,  questions  have  been  discussed,  as  to  the  efiect  of  facts 
intervening  between  the  conception  or  birth  of  the  child  and 
the  marriage,  inconsistent  with  the  retroactive  power  of  the 
marriage  at  last  established.  We  think  it  unnecessary  to  enter 
into  such  discussions,  farther  than  to  observe,  that  we  do  not 
doubt  that  the  presumption  may  be  contradicted,  and  the  ope- 
ration of  the  law  excluded,  by  any  thing  which  renders  it  im- 
possible that  the  principle  of  it  could  be  applied.  But,  apart 
from  all  such  peculiarities,  the  rule  is  dear,  and  is  of  such 
strength  and  power,  that,  as  Craig  states  it,  '  tanta  enim  vis  est 
matrimonii  subscquentis,  ut  de  priori  delicto  iuquiri  non  sinat, 
et  illud  omnino  tollat  et  purget.'  Cr.  ii.  13,  16.  Though  this 
doctrine  is  not  to  be  taken  so  absolutely,  as  that  nothing  what- 
ever in  the  history  of  the  parents,  or  connected  with  the  birth 
of  the  child,  can  be  inquired  into  or  considered,  to  control  the 
effect  of  the  state  of  matrimony  at  last  established,  the  pre- 
sumption arising  from  it  is  at  )east  so  strong,  that,  in  a  cose 
standing  in  the  first  instance  on  such  indisputable  facts  as  those 
which  we  have  hitherto  assumed,  it  must  lie  with  those  who 
deny  effect  to  the  acknowledged  law,  to  show  some  clear  ground 
of  exception,  some  distinct  and  specitic  cause  or  impediment, 
proved  in  fact,  and  laid  down  as  relevant  on  sufficient  authority, 
in  respect  of  which  a  child  of  parents  lawfully  married  shall  be 
held  illegitimate.  And  we  do  think  it  of  great  importance 
to  observe,  that,  whatever  judgment  may  be  ultimately  formed 
on  the  particular  grounds  of  exception  maintained  in  the  present 
cause,  no  case  has  yet  been  decided — certainly  none  in  the  law 
of  Scotland — against  the  legitimacy  in  which  the  same  state  of 
facts  existed  at  the  dissolution  of  the  marriage.  In  the  case  of 
Sbeddan  r.  Patrick,  the  parties  were  throughout  and  to  the  end 
domiciled  in  America :  In  Rose  v,  Ross,  they  were  all  effec- 
tually domiciled  in  England,  which  legal  condition  was  held 
not  to  be  altered  by  the  run  made  into  Scotland  for  a  few  weeks : 
In  the  case  of  Strathmore,  though  a  struggle  was  made  for  a 
Scotch  domicile.  Lord  Strathmore,  dying  one  day  after  cele- 
brating a  marriage  with  an  Englishwoman  in  London,  was  held 
to  have  lived  and  died  domiciled  in  England.  However  the 
judgments  pronounced,  or  the  dicta  delivered  in  these  cases 
may  bear  on  the  present  case  otherwise,  it  stands  very  differ- 
ently fi'om  them  all  in  the  point  to  which  we  are  now  referring. 
Sir  Hugh  Munro  and  Lady  Munro  were,  during  a  long  period 
of  tiroe,^  truly  and  bona  fide  domiciled  as  married  persons  at 
Fowlis,  in  the  county  of  Ross,  animo  remanendi,  when,  by  un* 
foreseen  calamity,  the  marriage  was  dissolved  by  the  death 
of  the  lady.  The  siahu  of  their  daughter,  certainly  acknow- 
ledged and  treated  by  them  as  their  lawful  daughter,  was  then 
to  be  determined,  under  the  force  of  the  laws  of  Scotland.  If 
Sir  Hugh  had  died  at  the  same  moment,  there  could  have  been 
no  conflicts  legum  in  the  direct  or  proper  sense.  Dying  the  pro- 
prietor of  a  Scotch  entailed  estate,  and  a  native  and  domiciled 
Scotchman  in  the  castle  of  his  Ancestors,  having  no  real  pro- 
perty anywhere  else,  he  must  have  left  his  succession,  equally 
in  heritage  and  in  personal  estate,  to  be  ruled  by  the  law  of  the 
country  where  he  drew  his  first  and  his  last  breath,  and  had 


held  through  life  the  centre  of  his  affairs.  If  his  wife  bad  sur- 
vived him,  her  s^a^tts  and  consequent  rights  must  have  been  at 
once  established  by  her  undoubted  possession  of  that  Uatu»^  and 
the  open  cohabitation  of  the  parties  as  husband  and  wife,  with- 
out necessity  for  any  inquiry  into  the  time,  place,  or  manner,  in 
which  any  formal  celebration  of  marriage  had  taken  place  be- 
tween them.  There  was  here  no  disguised  or  colourable  pro- 
ceeding. The  domiciliation,  in  the  place  undoubtedly  most 
suitable  for  the  proprietor  of  such  an  estate,  and  the  chief  of 
such  a  family,  was  fair,  honest,  and  real  in  all  respects.  And 
the  question  which  thus  arises  in  the  front  of  the  case,  is  one 
which  has  not  occurred  in  any  of  the  other  agitated  cases — 
whether  the  rule  of  the  'law  of  Scotland,  which  holds  all  the 
children  of  married  persons  to  be  legitimate,  will  admit  of  being 
controverted  by  inquiry  into  the  circumstances  of  the  child's 
birth,  or  the  local  residence  of  the  parents  at  the  time  when 
they  either  celebrated  a  form  of  marriage,  or  legally  declared 
themselves  to  be  married  persons?  We  do  not  say,  that  it  has 
been  positively  decided,  that  such  inquiry  is  inadmissible ;  though 
the  text  in  Craig  comes  very  near  to  that  point.  But,  at  least, 
we  know  of  no  case  in  which  the  same  facta  have  occurred,  ex- 
cept indeed  the  depending  case  of  M'Douall  of  Logan,  in  which 
a  great  majority  of  the  Court  hold  the  legitioiacy  to  be  esta- 
blished. Although,  therefore,  the  present  cause  involves  other 
questions  of  great  delicacy  and  importance,  and  though  we  are 
sensible  that  it  cannot  be  exhausted,  and  will  not  be  generally 
thought  to  admit  of  being  decided  on  this  ground  alone,  we 
still  think  it  of  importance,  that  the  peculiar  circumstances 
under  which  the  legal  presumption  is  in  this  case  sought  to  be 
overcome  should  be  kept  in  view.  The  defender  has  put  on 
record  two  pleas,  in  respect  of  which  he  maintains,  that  the  law 
which  establishes  a  child's  legitimacy  by  the  marriage  of  its 
parents  is  excluded  in  this  case.  These  pleas  are, — '  Isf,  The 
.  pursuer  having  been  bom  illegitimate  in  England,  of  an  Engluh 
mother^  is  not  entitled  to  succeed  in  a  declarator  of  legitioiacy, 
founded  upon  the  subsequent  marriage  of  her  alleged  parents  in 
England.  2J,  Upon  the  supposition  that  the  domicile  of  Sir 
Hugh  Munro,  at  the  period  of  the  pursuer's  birth,  and  her 
mother's  marriage,  were  material,  that  domicile  must  be  held  to 
have  been  English.'  These  pleas  are,  no  doubt,  skilfully  drawn 
as  the  pleading  of  a  party.  But  they  are  not  expressed  with 
the  precision  which  we  think  necessary  for  judgment.  The  first 
combines  and  blends  two  points  together  which  are  in  them- 
selves distinct.  It  cannot  be  gathered  from  it,  whether  it  is 
meant  to  be  laid  down,  that  the  pursuer  must  be  legally  illegi- 
timate,  timply  because  her  birth  tqok  place  locally  in  England 
before  the  marriage  of  her  parents,  though  this  seems  to  be 
maintained  in  argument ;  or  whether  it  is  only  intended,  that 
a  person  so  born  in  England  cannot  become  legitimate  by  a  sub- 
sequent marriage  celebrated  in  England — leaving  the  question 
open,  whether  a  Scotch  marriage  might  not  have  that  effect. 
Again,  it  is  made  to  appearance  a  necessary  element  in  the  plea, 
that  the  mother  was  EngUth^  leaving  an  implication  that  the 
case  might  be  different  if  the  mother  were  a  Scotduooman, 
And  stiU  farther,  this  first  plea  is  stated  abstractly,  without' re- 
ference to  the  domiciliation  of  the  father  or  mother.  On  the 
other  hand,  the  second  plea  states  hypothetically,  that,  sup- 
posing the  domicile  of  Sir  Hugh  Munro  at  the  pursuer's  birth^ 
and  at  her  mother *s  marriage^  to  be  material,  that  domicile  must 
be  held  to  have  been  in  England.  It  does  not  plead  distinctly 
the  precise  effect  ascribed  to  such  domicile — not  indicating  which 
of  the  two  points  of  time  is  taken  as  the  ruling  point ;  whether, 
if  the  place  of  birth  alone  will  not  settle  the  question,  the  do- 
midle  at  the  date  of  the  birth  will  determine  it ;  whether  there 
must  be  superadded  to  that  the  place  of  the  marriage,  and  the 
domicile  at  the  date  of  it ;  or  whether  the  place  of  the  marriage 
alone,  with  the  domicile  at  the  date  of  it,  will  admit  or  exclude 
legitimacy ;  or  whether,  finally,  the  place  of  birth  and  the  place 
of  marriage  must  be  combined,  and  the  domicile  at  the  date  of 
marriage  aidded  to  them.  It  is  obvious,  that  cases  may  be  easily 
figured  coming  within  the  scope  of  these  pleas,  in  which  the 
application  of  them  would  be  exceedingly  perplexing.  The  de- 
fender in  his  argument  does  not  hold  himself  to  be  bound  to 
make  out  all  the  assumptions  on  which  they  rest,  but  strives  to 


1 837.] 


IN  THE  COURT  OF  SESSION,  &c 


63 


sut^tain  his  case  by  yarious  hypotheses  put  forward  alternatively. 
We  think  it  of  importance,  that  the  points  should  be  kept  dis- 
tinct. The  first  question,  and  in  our  opinion  by  far  the  most 
important,  is  that  which  relates  to  the  domicile  of  Sir  Hugh 
Munro.  When  that  shall  be  ascertained,  it  may  then  be  applied 
to  the  birth  and  to  the  marriage ;  and  if  it  should  be  found  that, 
at  the  date  of  the  marriage,  he  was  domiciled  .in  Scotland,  it 
iitay  then  be  a  question,  whether  the  locality  of  the  marriage 
i^H  prevent  the  effect  of  it  to  render  the  pursuer  legitimate ;  or, 
if  it  should  be  found  that  the  locality  of  the  marriage  will  not 
avail  against  the  law  of  the  Scotch  domicile,  it  may  then  be 
inquired,  whether  the  place  of  the  birth,  by  itself,  or  combined 
with  the  place  of  the  marriage,  will  produce  that  effect,  as- 
fuoiin^  the  domicile  to  have  been  Scotch  at  the  date  of  it.  A 
separate  question  has  been  suggested,  though  not  distinctly  in 
the  pleas,  on  the  supposition  that  Sir  Hugh  Munro  was  a  domi- 
ciled Scotchman,  as  to  the  effect  of  the  domicile  of  the  mother 
at  the  birth,  or  before  the  marriage. 

*'  We  proceed  to  consider  the  question,  what  was  the  legal 
domicile  of  Sir  Hugh  Munro  at  the  time  of  the  pursuer's  birth, 
and  more  particularly  at  the  time  of  the  marriage  of  her  parents. 
And  wc  are  of  opinion,  upon  a  careful  consideration  of  all  the 
iacts  of  the  case,  that  Sir  Hugh  Munro  had  at  the  first  his 
domicile  of  origin  in  Scotland,  and  that  he  had  not  lost  that 
domicile,  either  at  the  date  of  the  birth,  or  at  the  date  of  the 
marriage.     We  consider  this  to  be  a  question  of  very  grave  and 
st*riou8  magnitude.     For,  while  it  appears  to  us  that  the  facts 
do  not  warrant  the  conclusion  that  Sir  Hugh  ever  lost  his 
Scotch  domicile,  according  to  the  fundamental  principles  of  the 
law  of  domicile,  we  apprehend,  that,  upon  the  grounds  on  which 
it  is  maintained  that  be  did  lose  it,  many  individual  Scotchmen 
may  be  found  to  have  lost  their  domicile  of  origin,  without  any 
intention  of  abandoning  it,  or  the  slightest  contemplation  of 
establishing  a  domicile  elsewhere,  and  so,  to  have  lived  and 
died  under  the  operation  of  laws  to  which  they  never  looked  for 
regulating  the  most  important  inteiests  of  themselves  and  their 
fAmiliea.     Certain  facts  in  the  case  appear  to  us  to  be  free  from 
all  doubt.     Sir  Harry  Munro,  the  father  of  Sir  Hugh,  was  a 
native  of  Scotland,  and  undoubtedly  domiciled  there  all  his  life. 
Sir  Hugh  Munro  was  bom  in  Scotland  in  1763.     He  spent  his 
infancy,  and  received  part  of  his  education  in  Scotland.     He 
was  afterwards  sent  to  England  for  education.     His  father  died 
in  1781 ;  and  Sir  Hugh  was  in  Scotland  that  year.     He  after- 
wards went  on  foreign  travel  for  some  years.     He  came  of  age 
in  1784,  and  was  variously  in  England,  Scotland,  and  on  the 
continent,  till  1789,  having  been  occasionally  in  Scotland  in 
1785,  1786,  and  1787;  and  having  returned  from  the  continent 
in  1789,  he  came  to  reside  with  his  mother,  in  one  of  the  family 
mansions  of  the  estate,  and  was  constantly  resident  there  till 
]  794.     Wfc  hold  it  to  be  quite  an  indisputable  matter  of  fact 
and  law,  that,  down  to  this  period  of  his  life,  he  had  at  all  times, 
and  wherever  resident,  continued,  as  he  was  at  first,  a  domiciled 
Scotchman.     For  it  is  scarcely  necessary  to  observe,  that  a  boy 
sent  into  England  for  education  does  not  lose  his  domicile  of 
origin ;  and  that  neither  does  a  young  gentleman,  travelling  into 
foreign  parts  for  his  improvement,  or  living  occasionally  in  the 
metropolis  of  England  for  his  amusement,  make  any  change 
thereby  on  his  legal  status  as  a  Scotchman.     There  is  no  evi- 
dence, nor  indeed  any  averment,  that  Sir  Hugh  had  in  any  part 
of  this  time  established  himself  in  any  permanent  residence  in 
England,  or  elsewhere,  animo  remanendi.     On  the  contrary,  he 
had,  in  the  meantime,  sold  the  only  real  estate  which  he  pos- 
sessed in  England.     His  constant  residence  at  Ardullie  from 
1789  till  1794  would  indeed  have  effectually  fixed  his  domicile 
at  the  end  of  that  period.     But  the  more  material  view  is,  that 
then,  at  the  age  of  thirty-one,  he  had  never  ceased  for  a  moment 
to  be  a  domiciled  Scotchman.     On  this  fundamental  fiu:t,  we 
apprehend,  there  can  be  no  difference  of  opinion  in  the  Court. 
So  iiau-  as  we  discover  from  this  record.  Sir  Hugh  Munro,  being 
the  heir  of  such  a  family,  was  not  bred  to  any  profession.     At 
any  rate,  having  succeeded  to  his  father  in  1781,  he  entered 
into  no  profession ;  and  it  is  clear,  from  all  the  evidence  in  this 
cause,  that,  throughout  his  life,  he  never  had  any  subject  of 
care  or  business,  other  than  the  management  of  his  estate  of 


Fowlis,  the  education  of  his  daughter^  and  the  literary  pursiuts 
to  which  he  might  voluntarily  addict  himself.  The  extent  in 
which  he  engaged  in  the  active  superintendence  of  the  most 
minute  affairs  of  his  estate,  is  largely  detailed  in  the  evidence, 
and  commented  on  by  the  parties.  It  is  not  of  a  common 
nature,  but  appears  to  have  gone  far  beyond  the  ordinary  atten- 
tion of  gentlemen  of  his  rank  and  condition  to  their  estates. 
But,  though  we  think  it  of  very  great  importance,  as  marking 
his  attachment  to  his  estate,  and  to  his  native  country,  and  his 
anxiety  for  improving  his  paternal  inheritance,  manifestly  in 
contemplation  of  a  permanent  residence,  we  do  not  feel  it  to  be 
necessary  to  enter  into  the  particulars  so  fully  brought  out 
in  the  evidence  and  correspondence.  The  important  ilnpres' 
sion  left  is,  that  the  legal  presumption  for  the  continuance 
of  the  domicile  of  origin 'Jn  all  cases,  is  in  this  instxmce 
greatly  strengthened  by  all  the  circumstances  in  the  actings 
and  proceedings  of  Sir  Hugh  Munro.  We  can  attach  no  im- 
portance to  the  fact  of  some  of  the  old  furniture  in  the  house 
of  Fowlis  having  been  removed  to  Ardullie  at  an  early  period, 
when  it  is  observed,  that  Sir  Hugh's  intention  then  was 
to  fix  his  residence  at  Ardullie,  at  least  for  a  time,  and  is 
beside?  apparent,  that,  from  the  nature  of  Fowlis  Castle,  and 
the  amount  of  debt  left  by  his  father.  Sir  Hugh  was  not  in  a 
situation  either  to  repair  the  house  itself,  or  to  furnish  it  in  a 
manner  which  he  would  have  thought  suitable.  Such  things 
are  far  more  than  outweighed  by  his  active  care  of  the  estate, 
during  a  constant  residence  of  four  or  five  years  after  his  return 
from  travel,  and  the  fact  of  his  having  actually  sold  the  only 
real  estate  which  could  have  connected  him  with  England. 
Indeed,  when  we  reflect  on  the  condition  of  Sir  Hugh  Munro 
at  this  time — the  proprietor  of  such  an  estate,  in  whidi  he  took 
so  deep  an  interest — a  gentleman  of  rank  and  influence,  and 
the  acknowledged  chief  of  his  clan — engaged  in  no  profession 
— and  having  no  mercantile  or  other  employments  to  draw  him 
away  permanently,  or  to  lead  him  to  abandon  the  land  and  do- 
micile of  his  fathers,  and  establish  himself  in  a  foreign  domicile 
animo  remanendi — we  think,  that  the  improbability,  that  any 
such  intention  could  enter  into  nis  mind,  is  so  very  great,  that 
nothing  but  the  strongest  and  clearest  evidence  of  the  fact 
could  lead  us  to  come  to  the  conclusion  that  he  ever  had  such 
an  intention.  But,  in  looking  to  what  did  take  place  in  1794  and 
the  following  years,  it  is  most  essential  to  remember,  that  the 
question  is  not,  whether  what  Sir  Hugh  did  might  have  bv^n 
sufficient  to  create  for  him  an  English  domicile  for  some  pur- 
poses— not,  whether  if  he  had  been  a  mere  wanderer,  with  no 
previous  fixed  domicile,  whose  domicile  of  origin  was  unknown, 
and  who  had  the  sum  of  his  fortunes  and  affairs  centred  in  no 
known  locality  of  the  earth — a  person  without  a  home,  or  any 
fixed  seat  of  his  family  interests,  family  honours,  family  affec- 
tions-—that  which  he  did  in  England  might  have  stamped  on 
him  the  diaracter  of  a  domiciled  Englishman  ?  This  is  not  at 
all  the  case  to  be  resolved.  In  the  case  of  Lord  Somerville,  it 
was  clear,  and  was  assumed  as  unquestionable,  that  he  had  an 
English  domicile  fully  established  :  but  as,  in  a  question  of  suc- 
cession, there  can  be  but  one  domicile  to  govern  (and  the  rule 
is  the  same  in  a  quastio  status),  the  point  to  be  determined 
was,  not  whether  he  had  an  English  domicile  to  some  effects, 
but  whether  he  had  deliberately  abandoned  and  lost  his  domi- 
cile of  origin  in  Scotland  as  the  predomiimnt  guide  in  the  suc- 
cession to  bis  property.  And  the  question  is  the  same  here — 
Whether,  holding  it  to  be  clearly  established,  that  previ(«us  to 
Sir  Hugh  Munro's  departure  from  Fowlis  in  1794,  he  was  and 
had  never  ceased  to  be  a  domiciled  Scotchman,  he  abandoned 
and  lost  that  domicile,  so  as  to  render  it  inoperative  in  any 
question  of  status  which  might  arise  ?  To  judge  of  this  cor-» 
rectly,  we  apprehend  that  it  cannot  be  determined  bv  any  iso- 
lated facts,  but  that  all  that  he  had  done  before,  all  that  he  did 
or  wrote  during  his  residence  in  England,  and  all  that  he  did 
after  the  material  point  of  time,  must  be  taken  into  view.  For 
it  is  now  necessary  to  advert  to  the  leading  principles  by  which 
such  a  question  must  be  governed.  One  rule  is,  that  a  change 
of  such  a  domicile  once  established  is  not  easily  to  be  pre- 
sumed.— *  Non  tamen  in  dubio  praesumenda  facile  domicilii 
mutatio ;  sic  ut  eam  alligans,  tanquam  rem  facti|i4>robare  ten- 
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eatnr  ;'  Vbet  5.  1.  99.  '  Sic  eirim  in  dubio  in  lofo  originie  et 
domicilio  paterno  quemque  presumi  continuasse  domicilium  jam 
ante  dictum/  Ibid.  No.  97.  And  on  these  prindples,  ai  it  is 
a  settled  rule  in  the  constitution  of  a  domicile,  that  it  is  not 
formed  or  proved  by  the  mere  fact  of  lesidence,  however  long 
continued,  inrithout  the  animus  or  purpose  of  permanent  domi- 
ciliation, much  more  where  the  question  is,  whether  a  man  at 
the  age  of  thirty-one  has  changed  his  domicile,  abandoning  that 
which  be  had  held  from  his  birth,  must  there  be  proof,  not  only 
of  the  6ict  of  residence  elsewhere  for  a  given  time,  but  of  an 
intention  to  constitute  a  new  domicile  in  exclusion  of  the  old  ? 
The  question  is  one  partly  of  fact,  but  still  more  of  intention ; 
and  unless  both  be  proved,  either  directly,  or  as  matter  of  ne- 
cessary inference,  the  change  of  domicile  cannot  be  presumed 
to  have  taken  place.  It  is  on  tbis  clear  principle,  that  absence 
for  education, — absence  on  foreign  travel,  even  though  the 
party  may  have  lingered  long  m  one  spot, — absence  on  military 
duty,  however  long,  and  with  whatever  permanence  in  particu- 
lar stations, — and  various  similar  cases,  work  no  change  of  the 
original  domicile.  The  case  of  persons  entering  into  the  ser- 
vice of  the  East  India  Company,  or  any  similar  employment,  is 
essentially  different ;  and  let  it  not  be  thought  that  we  have 
lost  sigbt  of  the  settled  rule  in  such  a  case.  Though  the  per- 
son, who  engages  in  such  a  course  of  life,  may  have  in  his  mind 
a  constant  contemplation  of  returning  at  some  distant  and  un- 
defined period  to  his  native  country,  by  adopting  such  a  trade 
or  profession  whidb  indispensably  requires  a  continued  residence 
in  another,  and  actually  pursuing  it  for  a  length  of  time,  he 
forms  and  evinces  that  animus  remanendi  which  is  of  the  essence 
of  a  constituted  domicile,  just  as  effectually  as  a  man  who  set- 
tles as  a  merchant  in  London  or  Hamburgh  does,  though  he 
nay  have  a  lingering  anticipation,  that,  at  some  time  or  other, 
ivhen  fortune  has  crowned  bis  labour,  he  may  spend  the  even- 
ing of  his  days  on  his  native  soil.  Such  cases,  therefore,  as  Bruce, 
Dr  Munro,  &c.  afford  no  illustration  against  the  fixed  principle, 
that  to  effect  a  cbange  of  domicile  for  questions  of  succession 
or  status,  there  must  be  the  combined  force  of  actual  residence, 
and  the  animus  remanendi  clearly  evinced.  We  think  that  the 
correct  principles  of  those  cases  have  been  imperfectly  appre- 
ciated in  the  opinions  which  differ  from  ours  in  the  present 
case.  The  case  before  the  Court,  and  others  of  the  same  kind, 
such  as  Somerville,  lie  between  the  twp  classes  of  cases  now 
adverted  to.  There  is  neither,  on  the  one  hand,  a  known  os- 
tensible object,  such  as  education,  military  duty,  &c.,  which  by 
presumption  of  fiict  and  law  excludes  the  inference  of  a  purpose 
to  abandon  the  domicile  already  held :  nor,  on  the  other  hand, 
any  profession  or  m«ft*«r  of  a  permanent  and  continuing  nature 
taken  up,  which  marks  at  once  the  purpose  of  removal  to 
another  domicile  animo  remanendi.  Still  the  principle  of  law 
must  apply  with  equal  force  to  such  cases,  that  it  is  not  by  the 
fieict  of  residence  alone,  but  by  sudi  residence  with  the  animus 
of  permanency  evinced,  that  the  abandonment  of  the  original 
domicile  is  to  be  established :  And  this  must  ever  depend  on  a 
due  consideration  of  all  the  facts.  The  general  principle  on 
this  subject  cannot  be  better  expressed  than  in  the  words  of 
Voet,  which  correspond  with  all  that  is  laid  down  by  the  other 
jurists : — '  Illud  certum  est,  neque  solo  animo,  neque  destina- 
tione  patris  iamHias,  aut  contestatione  sola,  sine  re  et  facto,  do- 
micilium constitui :  neque  sola  domus  comparatione  in  aliqua 
regione ;  neque  sola  habitatione  sine  proposito  illic  perpetuo 
roorandi,  cum  Ulpianus  a  domicilio  habitationem  distinguat,*. 
&c.  Voet,  5.  1. 98.  And  the  general  definition  of  a  domicile, 
as  the  place  where  a  man  '  larem  rerumque  ac  fortunarum  su- 
aruin  summam  constituit,  unde  rursus  non  sit  descessurus,  si 
nihil  avocet,  undeque  cum  profectus  est,  peregrinari  videtur,' 
^ves  a  test,  whereby  the  question  between  mere  habitation  or 
residence  de  facto,  and  permanent  domiciliation  animo  perpetuo 
morandi,  may  in  most  cases  be  easily  resolved.  With  these 
principles  in  view,  let  the  case  of  Sir  Hugh  Munro  from  1794 
downwards  be  considered.  After  having  been  for  nearly  five 
years  constantly  resident  on  his  estate  in  the  house  of  Ardullie, 
liferented  by  his  mother,  he  appears  to  have  formed  the  desire 
of  having  an  independent  establishment.  It  is  in  evidence,  that 
with  this  vie^,  being  then  unable  at  once  to  repair  and  furnish 


Fowlis  Castle,  he  had  proposed  to  Lady  Munro  to  remove  to  a 
house  in  Edinburgh,  and  that  she  had  at  first  agreed  to  the  pro- 
posal. Tbis  assuredly  indicated  no  intention  or  desire  to  for- 
sake his  domicile  of  Scotland,  but  directly  the  reverse.  Lady 
Munro,  however,  ultimately  decUned  the  proposal.  The  con- 
sequence was,  that  a  certain  degree  of  coolness  vras  produced 
between  Sir  Htigh  and  his  mother.  Whether  this  was  the 
cause  of  his  going  to  London  at  that  time  is  not  precisely  in 
evidence,  though  it  probably  influenced  him  in  accompanying 
the  Rev.  Dr  Roberston,  who  had  occasion  to  go  there ;  but  it 
does  appear,  that,  intent  on  his  improvements,  he  lingered,  and 
set  out  unwillingly  at  the  -moment.  There  is  nothing  in  the 
proof  to  show,  that  in  this  expedition  Sir  Hugh  had  any  other 
object  in  view  than  his  amusement,  and  a  natural  desire  to  re- 
visit the  metropolis,  perhaps  contemplating  that  be  migbt  be 
able  in  the  meantime  to  repair  and  furnish  as  much  of  Fowlis 
Castle  as  might  accomplish  his  purpose  of  independent  resi- 
dence. In  that  very  year,  1794,  some  furniture  was  ordered 
and  provided  for  his  own  dressing-room  in  the  Castle ;  and  it 
is  in  evidence,  that,  at  that  time,  there  was  no  contemplation 
of  his  being  long  or  permanently  absent,  but,  on  the  contrary, 
a  general  expectation  that  he  would  return  soon ;  aud  that  pre- 
parations were  made  for  his  reception  in  the  following  year, 
when  fiirnitnre  was  sent  from  Inverness  specially  for  bis  own 
use.  But,  apparently,  the  state  of  his  health,  or  perhaps 
another  cause,  prevented  him  from  realising  his  intention  of  re- 
turn at  that  time.  Yet  even  then,  in  writing  to  his  fiustor,  he 
speaks  expressly  of  '  my  own  return  to  RosS'shire,  which  will 
be  very  early  in  next  summer.*  Again,  he  expressly  intimates, 
that  *  at  Whitsunday  next  I  intend  taking  the  management  of 
the  estate  into  my  own  hands.'  *  Mr  Munro  will  continue  to 
act  for  me,  until  my  return  from  the  country,  whidi  will  be 
early  in  summer.'  The  same  thing  is  said  over  and  over  again 
in  other  letters,  where  he  uses  the  same  words,  and  speaks  ex- 
pressly of  what  he  is  to  do  *  when  resident  in  the  country.' 
The  letters  early  in  1796  bear  the  same  words :  Sir  Hugh  con- 
stantly speaking  of  his  '  return*  to  Ross-shire  as  for  permanent 
residence.  There  is,  besides,  the  clearest  evidence  of  the  rea- 
lity of  tbese  intimations  of  bis  mind  and  intentions,  in  the 
anxious  directions  which  he  gives  as  to  the  management  of  the 
lawn  of  Fowlis,  declaring,  in  express  words,  that  he  *  intends' 
'  to  live  in  the  house.'  Though  the  '  return'  was  postponed, 
and  the  same  language  is  continued  in  the  later  part  of  1796, 
and  following  year,  we  beg  leave  to  stop  here  for  a  moment, 
and  to  ask  niese  quesdons-^l.  Whether,  with  such  evidence 
before  liie  Court,  it  can  be  held,  that  when  Sir  Hugh  left  Ross- 
shire  in  April  1794,  he  did  so  with  the  animus  m  abandoning 
his  domicile  in  Scotland,  or  of  fixing  his  residence  in  London 
animo  remanendi  9  And,  8.  Whether  in  February  1796,  when 
he  was  making  such  preparations,  and  writing  sucdi  determinate 
intimations  of  his  designs,  it  could,  in  any  consistency  with  the 
truth  of  the  case,  have  been  predicated  as  a  fiust,  that  he  had 
fixed  his  abode  and  domicile  in  London  animo  remanendi  t 
We  cannot  answer  either  of  these  questions  otherwise  than  de- 
cidedly in  the  negative.  And  yet  Sir  Hugh  had  been  then  absent 
from  Fowlis,  and  personally  resident  in  London,  for  nearly  two 
years.  But  we  think  it  dear,  that  that  residence,  though  in- 
cidentally prolonged,  was  but  the  bare  habitatio  spoken  of  by 
the  authorities,  '  sine  proposito  iUie  perpetuo  morandi/  Hither- 
to Sir  Hugh  bad  resided  in  hired  lodgmgs.  We  can  probably 
see  well  enough  the  main  cause  which  almost  from  day  to  day 
protracted  the  execution  of  his  fixed  purpose  of  returning  to 
Scotland.  He  must  have  become  acquainted  with  the  pursuer's 
mother  at  least  as  early  as  the  beginning  of  August  1795,  pro- 
bably some  time  before,  as  the  pursuer  was  born  on  the  15tli 
May  1796 ;  and  although,  as  far  as  there  is  faith  in  written  and 
real  evidence,  where  no  sinister  design  could  be  in  view,  neither 
this  fact,  nor  the  consequent  pregnancy  of  the  lady,  made  any 
change  in  Sir  Hugh's  mind  or  purpose,  it  is  easy  to  understand, 
how  from  time  to  time  he  might  be  led  to  delay  the  execution 
of  it.  There  can  be  little  doubt,  that  it  was  the  connderation 
of  her  condition,  which  led  to  that  transaction  which  forms  the 
main  difficulty,  and  the  main  ground  of  the  defender's  plea,  in 
this  part  c^  the  case.     In  March  1796,  Sir  Hugh  took  a  lease 
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of  a  boufe  in  Gloucester  Place  for  seTcn,  fourteen,  or  twenty- 
one  years,  in  the  tenant's  option,  in  which  he  with  the  lady 
took  up  their  residence.     We  are  by  no  means  insensible  to  the 
importance  of  this  fact.     But  we  are  far  from  thinking  that  it 
ought  to  be  regarded  as  condusive  of  a  permanent  change  of 
domicile,  or  that  it  is  not  still  to  be  considered  in  connection 
with  all  the  other  facts  of  the  case,  in  order  to  discov^er  the 
muMMM  which  prevailed  throughout.     The  form  of  the  lease 
was  only  the  common  form  in  general  or  frequent  use  in  Lon- 
don ;  and  it  is  not  a  little  remarkable,  that,  in  the  case  of  Lord 
.  Somerville,  he  also  '  took  a  lease  of  a  house  in  Henrietta 
Street,  Catrendish  Square,  for  twenty-one  years,  determinable 
at  the  end  of  seven  or  fourteen  years  ;*  and  nevertheless  it  was 
found  that  his  domicile  for  succession  was  stiU  in  Scotland. 
The  cases  may  not  be  the  same,  in  so  &r  as  Lord  Somerville 
was  in  fact  resident  in  Scotland  during  a  part  of  each  year. 
But  they  are  similar  in  this  point,  that  the  mere  taking  of  a 
house  on  lease  is  no  conclusive  proof  of  an  intention  to  change 
the  existing  domicile.     All  the  facts  must  still  be  looked  into, 
and  the  rral  intention  ascertained,  not  by  any  single  circum- 
stance, but  by  combining  and  comparing  the  whole  together. 
Now,  it  was  after  having  taken  that  lease,  that  Sir  Hugh  wrote 
the  important  letter  to  Mr  Aitken  of  the  25th  March  1796, 
giving  directions  about  the  lawn,  and  stating  directly  his  inten- 
tion to  live  in  the  house  of  Fowlis ;  which  was  followed  by  a 
lease  in  conformity  to  the  instructions.     By  another  letter  of  the 
1 8th  April  1796,  he  still  intimated  his  intention  to  be  in  Ross- 
shire  that  summer,  and  spoke  of  it  as  his  '  return*  to  the 
country;  and  it  appears  by  other  documents,  that  his  return 
was  expected,  and  prepareid  for.     It  is  impossible  that  these 
things  could  take  place  from  any  thing  but  a  fair  and  true  mean- 
ing.    For,  if  Sir  Hugh  had  been  then  thinking  of  any  such 
question  as  that  now  before  the  Court,  he  had  an  instant  re- 
medy in  his  hands.     He  had  only  to  marry  the  pursuer's  mother 
before  the  pursuer's  birth.     Taking  the  letters,  therefore,  to 
speak  the  reality  of  his  mind,  we  cannot  doubt  that  he  did  still 
seriously  intend  a  speedy  return  to  Scotland.     What  may  have 
been  his  precise  view  in  taking  the  lease  it  may  not  be  easy  to 
ascertain.     One  simple  probability  is,  that  he  wished  to  have 
the  house,  and  could  not  get  it  without  taking  the  lease  for 
years.     But,  supposing  that  he  had  other  motives,  we  think 
that  we  are  bound  to  adopt  some  hypothesis  which  is  consistent 
with  his  declared  intention  other\»'ise;  and  there  are  various 
ways  in  which  it  may  be  explained,  in  perfect  consistency  with 
his  firm  resolution  to  return  to  Fowlis,  and  to  adhere  to  his 
Scotch  domicile.     He  may  have  intended  it  as  a  suitable  resi- 
dence for  the  lady  and  his  daughter,  in  which  he  might  visit 
them  occasionally,  though  he  still  settled  his  own  residence  in 
the  Castle  of  Fowlis.     But  take  it  otherwise,  that  he  meant  it 
to  some  effect  as  a  residence  for  himself,  what  hinders  the  sup- 
position that  he  intended  the  very  thing  which  Lord  Somer- 
ville did,  to  keep  it  as  a  residence  during  a  part  of  the  year, 
while  be  yet  carried  into  full  execution  his  declared  purpose  of 
reading  principally  and  permanently  at  Fowlis  ?  or  still  more 
probably,  in  this  last  view,  that  he  contemplated  his  marriage, 
and  an  arrangement  which  might  protect  him  against  any  a|)pre- 
bended  embarrassment  ?     But,  whatever  view  he  took  of  the 
lease  so  entered  into,  we  think  that  it  is  cleariy  in  eridence  that 
it  made  no  change  on  his  purpose  of  residing  at  Fowlis.     In 
that,  he  appears  to  have  been  unshaken ;  and  the  delay  to  exe- 
cute it  must  be  attributed  to  other  causes  than  any  change  of 
intendon.     But  here  we  observe  a  very  remarkable  document. 
The  pursuer  was  born  on  the  15th  May  1796  ;  and  on  the 
16th  May,  Sir  Hugh,  writing  to  Mr  Kenneth  M'Kenzie  on  other 
matters,  puts  in  this  request, — '  I  shall  be  obliged  to  you  to  in- 
form me  what  forms,  if  any,  are  necessary  to  be  observed  when 
executing  a  will,  testament,  or  disposition,  for  the  disposal  of 
personal  property,  and  whether  by  a  general  disposition  land 
also  may  not  be  conveyed.'     This  is  at  the  very  moment  of  the 
birth  of  the  pursuer.     And  what  does  it  import  ?     Sir  Hugh 
plainly  contemplated  the  execurion  of  some  deed  affecting  his 
personal  property,  for  the  safety  of  the  pursuer's  mother  and 
herself.     Did  he  then  imagine  himself  to  be  a  domiciled  English- 
man ?     If  he  had  so  thought,  he  never  would  have  been  writing 
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to  a  Scotch  conveyancer  for  a  form  of  settling  personal  estate. 
We  are  aware  that  it  is  not  an  impossible  thing,  that  a  man  may, 
by  his  own  acts,  become  legally  domiciled  in  a  place,  without 
his  being  perfectly  in  the  knowledge  of  the  legal  fact.     But 
that  Sir  Hugh  Munro,  who  had  held  his  domicile  of  origin  un- 
touched up  to  the  moment  of  his  leaving  Fowlis  in  1794,  and 
as  we  think,  decidedly  retained  and  adhered  to  it,  as  far  as  the 
constant  intention  of  speedily  returning  could  have  that  effect, 
till  the  very  moment  of  so  writing  to  Mr  M'Kenzie,  should  be 
held  to  have  been  domiciled  in  England  animo  remanendi,  and 
to  have  deliberately  abandoned  his  Scotch  domicile,  while  he 
yet  believed  that  aU  his  estates,  real  and  personal,  were  under 
the  power  of  the  law  of  Scotland,  is  a  proposition  which  we 
find  it  very  hard  to  receive.     But  &rther,  after  this,  Sir  Hugh 
went  on,  on  the  25th  May  1796,  still  to  speak  of  his  '  return' 
to  the  country,  and  to  repeat  the  expression  of  this  intention  in 
July  and  August  following.     He  changed  his  purpose  of  going 
in  that  year ;  but  wrote  in  October  that  he  should  be  in  Ross- 
shire  next  year,  '  unforeseen  events  having  obliged  him  to  de- 
fer his  journey.'     And  in  a  remarkable  letter,  he  instructed  Mr 
Aitken  to  reserve  the  hens  and  eggs  paid  in  kind,  because 
'  when  at  home  I  shall  have  occasion  for  them.'     Where  was 
Sir  Hugh  Munro's  home  at  this  time  ?     At  least  in  his  own 
mind,  there  was  no  doubt  that  his  home  was  at  Fowlis.    Through- 
out the  year  1797,  Sir  Hugh  continues  to  speak  of  his  return 
to  Ross-shire.     Various  things  were  appointed  to  be  done,  and 
a  box  was  sent  to  be  placed  in  the  library ;  and  so  fixed  was  his 
purpose,  that  on  the  14th  July  he  writes, — '  I  set  out  in  a  few 
days  for  Edinburgh.'     From  some  cause  the  journey  was  still 
delayed,  but  it  was  not  laid  aside.     So  late  as  the  24th  October, 
he  intimates  to  the  Lord  Lieutenant,  that  he  had  expected 
every  day  to  pay  his  respects  to  him ;  and  though,  when  it  came 
to  the  end  of  the  season,  he  had  limited  his  intention  to  a  short 
residence,  and  was  at  last  advised,  on  account  of  the  state  of  the 
roads,  to  postpone  it,  yet  there  cannot  be  a  doubt,  that  through- 
out the  correspondence,  he  had  never  for  a  moment  laid  aside 
the  intention  of  returning  to  Fowlis  for  permanent  residence. 
The  correspondence  recovered  in  1798  is  not  so  full  as  in  the 
previous  years.     But  in  March  of  that  year.  Sir  Hugh  writes  to 
Mr  Aitken,  still  expressing  his  intention  <^  bang  in  Ross-shire  ^ 
and  in  May,  a  very  anxious  letter  about  the  observance  of  the 
conditions  of  the  lease  of  the  Mains,  and  the  state  of  the  house 
and  offices  at  Fowlis,  pipes,  wells,  &c.,  and  the  repairs  neces- 
sary.    In  1799  he  Mrrites  anxiously  about  the  repairs  and  furnish- 
ings for  the  castle.     In  that  year  he  took  advantage  of  a  break 
in  the  lease  of  the  Mains ;  and  one  of  the  tenants  depones, 
*  That  the  reason  given  for  the  break  being  taken  advantage  of 
in  1799  was,  that  Sir  Hugh  was  coming  to  reside  at  Fowlis, 
and  therefore  wished  to  have  the  Mains  in  his  own  hands.' 
The  power  had  been  reserved  for  that  express  end,  and  now  it 
was  acted  on  accordingly.     There  is  also  ver^  little  correspon- 
dence in  the  year  1800.     Sir  Hugh  was  contmuing  to  order  re- 
pairs and  improvements  on  the  castle ;  and  in  one  letter  in 
November  of  that  year,  though  he  still  contemplates  being  in 
Ross-shire  the  next  season,  he  anticipates  the  possibility  of  his 
being  prevented.     There  can  be  very  little  doubt,  that  what 
prevented  Sir  Hugh  Munro  from  executing  the  intention  so 
often  dedared  of  returning  to  Fowlis,  was,  on  the  one  hand,  an 
unwillingness  to  leave  the  pursuer's  mother  and  herself,  and, 
on  the  other,  a  doubt  or  fear  in  what  manner  they  might  be  re- 
ceived, especially  by  his  own  mother,  when  he  should  have  ful- 
filled his  intention  of  marrying  the  lady.     But  it  seems  to  be  very 
clear,  that,  at  least  early  in  the  summer  of  1801,  he  had  made  up 
his  mind  to  the  course  which  he  afterwards  pursued.    For  we  find 
him  writing  anxiously  about  the  heights  of  the  rooms,  and  various 
minute  particulars,  implying  the  design  of  a  speedy  residence.  By 
the  proof,  it  is  established,  that,  during  several  years,  furniture  had 
been  gradually  sent  to  the  castle ;  and  in  the  end  of  1801,  Sir  Hugh 
writes  in  the  most  anxious  terms  on  the  subject  of  the  thorough 
repair  and  furnishing  of  it.     In  the  mean  time,  the  marriage  be- 
tween Sir  Hugh  and  the  pursuer's  mother  was  celebrated  on 
the  24th  September  1801.     We  cannot  think  it  of  any  conse- 
quence, that  Sir  Hugh  Munro  is  in  the  affidavit  designed  by  his 
actual  residence  in  Ix>ndon ;  because  we  believe  that  by  the  law 
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of  England  all  parties  before  being  nuurriad  must  lia?e  been  re- 
sident in  some  parish  for  a  certain  period,  and  that  there  are 
few  instances  of  a  person  married  in  London,  however  dearly 
his  domicile  may  be  elsewhere,  being  otherwise  designed  than 
by  his  actual  residence  there.*    And,  as  the  parties  were  un- 
doubtedly unmarried   persons    previous   to  that  celebration, 
neither  can  we  attach  any  importance  to  the  fiust  that  they  are 
so  designed.     But,  after  having  thus  taken  the  first  step  which 
was  to  break  through  the  state  of  hesitation  which  had  hitherto 
restrained  him  from  completing  his  own  purpose  of  return.  Sir 
Hugh's  anxiety  evidently  became  intense,  to  have  the  Castle  of 
Fowlis  put  in  a  complete  state  for  the  residence,  not  of  himself 
as  a  single  man,  but  of  his  wife  and  &mily,  according  to  his 
rank  and  station.     On  the  0th  December  1801,  he  wiites  to 
know  '  the  length  and  breadth  of  the  bedstead  in  my  room ;' 
and  on  the  16th  he  writes — '  It  is  my  resolution,  please  God, 
to  go  early  next  summer  into  Scotland.     I  wish,  if  possible,  to 
reside  at  Fowlis,  while  I  am  in  that  country ;  and  I  hope  I  shall, 
without  difficulty,  be  able  to  accomplish  that  wish ;  but  be  that 
as  it  may,  nothing  but  death  or  violent  sickness  shall  prevent 
my  affording  you  an  opportunity  of  seeing  me.'    We  see  hera 
something  of  the  feeling  of  distress  whidi  Sir  Hugh  had  ex- 
perienced, under  the  succession  of  incidents  which  had  inter- 
posed  to  dehiy  that  return  to  Fowlis  whidi  he  had  constantly 
in  his  intention  and  desire,  and  something  of  the  grave  deter- 
mination with  which  he  looked  to  it,  now  that  the  probable 
cause  of  its  postponement  had  been  removed.     Perhaps  we  sea 
also  some  indication  of  what  is  more  pointedly  presented  in 
another  important  letter,  written  to  Mr  M'Kenne  on  the  20th 
January  following.      Sir  Hugh  apparently  had  informed  Mr 
M'Kenzie,  among  his  other  friends,  of  his  marriage,  and  Mr 
M'Kenzie  had  made  some  remark  about  its  not  having  been  put 
in  the  newspapers ;  and  Sir  Hugh,  in  answer,  writes  the  remark, 
able  passage,  in  which,  observing  that,  being  but  a  little  man  in 
London,  he  did  not  think  that  necessary :  he  adds — *  My  in- 
tended  visit  to  Scotland  made  it  (the  marriage),  I  thought,  ne- 
cessary.'   There  is  here,  no  doubt,  and  in  a  previous  part  of  the 
letter,  where  he  speaks  of  his  visit  being  short,  a  kind  of  pre- 
paration for  a  possible  result,  the  fear  of  which  was  not  entirely 
out  of  his  mind,  namely,  the  possible  reception  which  his  wife 
and  daughter  might  meet  with  from  hu  mother  especially,  and 
his  other  friends  in  Scotland,  whk^  might  eventually  render  it 
neceisary  for  his  wife's  comfort  and  respectability,  after  all,  to 
depart  from  that  his  natural  and  diosen  residence.     That  his 
real  design  was  to  settle  there  permanently,  is  proved  by  the 
extent  of  preparation  made,  and  the  successive  ship-loads  of 
handsome  furniture  sent  to  Fowlis,  but  still  more  by  the  event, 
in  thdr  dedded  and  permanent  domiciliation  in  the  castle,  when 
all  doubt  on  that  point  bad  been  removed.    But  the  important 
lact  established  by  the  letter  is,  that  the  marriage  was  entered 
into  expressly  in  contemplation  of  the  parties  going  to  Scot- 
land, as  they  actually  did.     Sir  Hugh  had  throughout  looked 
forward  to  this,  and  now  he  intimates  to  his  oonfi&ntial  friend, 
that  it  was  distinctly  with  that  object  and  design  that  the  mar- 
riage  was  celebrated.     It  was  a  marriage  entered  into  iiUuku  of 
the  parties  residing  in  the  proper  domicile  of  the  husband. 
There  is  another  &ct  connected  with  this,  stated  in  the  de- 
fences (or  Sir  Hugh  Munro,  whidi,  though  not  exactly  in  evi- 
dence, is  probably  correct,  and  is  at  any  rate  the  judicial  stiite- 
ment  of  the  pursuer's  father.     He  states  that  he  took  the  opi- 
nion of  English  counsel,  and  was  advised  that,  '  he  being  by 
birth  a  Scotsman,  the  representative  of  an  ancient  fiunily  in  that 
country,  and  which  is  his  usual  place  of  residence,  a  marriage 
edebrated  in  Enghind,  or  any  other  place,  would  be  effectual' 
to  render  his  daughter  Intimate.     We  do  not  here  speak  of 
the  soundness  of  this  opinion.     But  it  is  manifest,  from  the  way 
in  which  the  case  must  have  been  stated,  that  Sir  Hugh  him- 
self, notwithstanding  his  protracted  absence,  did  still,  without 
doubt,  hold  Scotland  to  be  his  usual  place  of  residence,  and 
that,  in  entering  into  the  marriage,  he  distinctly  contemplated. 

The  writer  of  this  opinion  has  another  marriage  certificate 
before  him  in  the  very  same  terms,  though  the  gentleman  had 
been  only  a  few  weeks  in  London. 


that  it  was  in  Scotland  that  the  parties  were  diiefly  to  reside, 
and  in  Scotland  that  all  the  inddents  of  the  marriage  were  to 
receive  their  frilfilment     The  marriage  having  been  conduded 
with  this  character  and  purpose,  and  having  been  intimated  to 
Sir  Hugh's  friends  in  Scotland,  he  proceed^  actively  to  make 
the  necessary  preparations  for  executing  it  effectually.     Besides 
all  the  furniture  which  had  been  previously  put  into  the  castle, 
at  least  two  if  not  three  ship-loads  of  furniture  were  sent  in 
the  course  of  the  early  part  of  that  year,  1802,  though  only  one 
inventory  has  been  preserved.     Various  orders  vrere  given  for 
the  supply  of  other  goods  necessary  for  their  residence.     When 
all  was  ready,  Sir  Hugh  broke  up  completdy  his  establishment  ' 
in  London,  dismissing  all  the  servants,  except  one  left  in  charge 
of  the  house.     And  at  last,  very  late  in  the  season.  Sir  Hugh» 
Lady  Munro,  and  the  pursuer  reached  Edinburgh  in  the  Snt 
days  of  November  1802,  and  proceeded  within  a  few  days  to 
Fowlis.     The  interval  between  the  marriage  and  the  setting 
out  for  Scotland  was  not  greater  than  was  necessary  for  pre- 
paring Fowlis  for  thdr  reception,  and  cannot  militate  against 
Sir  Hugh's  contemporaneous  declaration,  that  the  marriage  was 
entered  into  with  the  view  of  his  coming  to  redde  permanently 
in  Scothmd.     It  may  be  observed,  that  the  very  lateness  of  the 
season  when  this  return  to  Fowlis  took  place,  proves  that  aU 
idea  of  the  residence  being  temporary,  if  it  ever  existed,  had  by 
this  time  been  laid  aside.     Indeed,  by  the  testimony  of  Mrs 
Sutherland,  it  is  dearly  established,  that  the  only  canse  which 
could  have  occasioned  any  expression  of  doubt,  had  been  at 
once  removed  when  his  marriage  and  intention  of  residence 
were  known.     She  depones   *  that  Lady  Munro,  senior,  was 
much  delighted  with  the  expectation  of  Sir  Hugh  and  his  lady 
coming  down  to  Fowlis  in  1802,'  and  expressed  sadsiaction  at 
the  prospect  of  seeing  the  pursuer;  and  her  expectation  wbs» 
that  they  were  to  reside  permanently  at  Fowlis.     There  is  also 
abundance  of  evidence,  to  which  it  is  unnecessary  particularly 
to  refer,  that  there  was  a  universal  expectation  in  the  country 
that  the  fiimily  were  coming  with  the  intention  of  making 
Fowlis  their  constant  place  of  residence.     It  appears,  accord- 
ingly, that  they  were  cordially  recdved  by  lady  Munro,  senior^ 
and  the  other  friends  and  rehitions  of  the  fiinnly ;  and  Sir  Hugh 
was  so  entirely  satisfied  with  his  reception,  that  he  settled  him- 
self without  doubt  or  reserve  in  the  Castle  of  Fowlis,  and  re- 
turned to  the  active  management  of  his  extensive  estate.     We 
think  it  suffidently  in  evidence,  that  the  pursuer  was  treated 
and  regarded,  both  by  Sir  Hugh  himself,  and  by  the  friends  and 
reUtions  of  the  fiunily,  as  his  lawfrd  dau^ter.     Certainly  she 
was  reared  and  educated  aa  sudi.     After  the  parties  had  been 
thus  completely  settled  in  permanent  residence  at  Fowlis  during 
a  long  period,  the  marriage  was  dissolved  by  the  calamitous 
death  o;-  Lady  Munro  in  August  1803.     That  event  made  no 
change  on  Sir  Hugh's  resolution  to  retain  his  home  and  domi- 
cile at  Fowlis.     For,  though  he  still  held  the  lease  of  tibe  house 
in  London,  having  omitted  to  avail  himself  of  the  first  break, 
he  never  went  near  it,  but  continued  constantiy  resident  in 
Ross-shire  until  September  1808.     By  that  time  the  porvuer 
was  twelve  years  old ;  and  it  is  abundantiy  proved  by  Lady 
Mary  Ross,  that  Sir  Hugh's  '  sole  object  in  leaving  Fowlis  and 
going  to  London'  at  that  time  was  '  to  complete  Miss  Munro's 
education ;  in  which  step  both  the  deponent  and  Sir  Charles 
Ross  concurred,  as  both  fitting  and  necessary  for  a  person  of 
Miss  Munro's  prospects;'  while  it  proved  also,  that  it  was  still 
the  wish  and  intention  of  Sir  Hugh  to  make  FowUs  his  perma- 
nent reddence.     Sir  Hugh  had  not  avdled  himself  of  either  of 
the  breaks  in  the  lease  of  the  London  house.     This  drcum- 
stance  has  been  thought  to  imply  tiiat  he  had  no  intention  of 
permanently  redding  at  Fowlis.     If  this  baa  reforence  to  the 
time  of  the  first  brmk  of  seven  years,  it  is  frdsbfied  by  the  hct 
that  he  did  redde  there  permanentiy  for  six  entire  years.     His 
not  giving  up  the  lease  at  the  expiry  of  the  seven  years  is  easily 
explaaned.     He  had  a  feeling  of  doubt  how  his  lady  might  be 
recdved  by  his  friends  in  Scotland.     Christmas  1802  was  the 
first  break.     It  required  three  months'  notice ;  and  at  the  25th 
September,  Sir  Hugh  was  stiU  in  London.     He  may  well  be 
supposed  to  have  wished  to  retdn  the  means  he  already  pos- 
sessed, of  provisiondly  or  occadoqally  redding  in  London  (as 
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Lord  Someryflle  did)  without  st  all  impeaching  the  reality  of 
his  '  principal  desire  and  intention.'  The  next  break  occurred 
at  Christmas  1809.  Before  that  time  Sir  Hugh  had  gone  to 
London  for  the  education  of  his  daughter ;  so  that  he  then  na> 
turally  continued  to  hold  the  lease  which  he  already  had.  We 
do  not  think  it  necessary  to  trace  the  evidence  &rther.  Sir 
Ilug^  appears  to  have  been  occasionally  in  ScotUind  in  the  sub- 
sequent years,  and  afterwards  permanently  from  18]  7  to  1820. 
His  actual  residence  posterior  to  that  time  appears  to  be  of  no 
materiality  to  the  present  question.  Taking  tMs  reriew  of  the 
4ict8  in  Sir  Hugh  Munro's  history,  we  are  of  opinion,  that  he 
had  not  ceased  to  be  a  domiciled  Scotsman  at  the  date  of  the 
pursuer's  birth,  or  at  the  date  of  his  marriage  to  the  pursuer's 
mother :  that  as  that  domicile  had  never  been  abandoned,  so 
the  marriage  was  entered  into  with  reference  to  his  Uatug  as  a 
domiciled  Scotsman,  and  also  in  distinct  contemplation  of  the 
permanent  residence  of  the  parties  in  the  mansion-house  of  that 
domicile.  That  he  personally  lived  in  London  during  six  years 
is  true.  But,  as  the  question  is,  whether  he  could  lose  the  do- 
micile of  origin  and  choice  which  he  preriously  had,  by  the 
mere  &ct  of  his  bodily  presence  in  London,  without  the  oataiiis 
and  purpose  to  abandon  that  domicile,  and  to  fix  his  residence 
amimo  remmngitdi  in  London ;  so  we  are  of  opinion,  upon  all  the 
evidence,  not  only  that  he  never  had  such  an  intention,  but  that 
his  positive  intention,  belief,  and  understanding  were  at  every 
point  of  ttme  the  reverse.  We  do  not  consider  this  as  depend- 
ing on  expressions  in  his  letters  of  an  intention  to  regain  his 
Scotch  domicile  at  some  undefined  period,  as  if  he  had  first  lost 
it.  That  is  not  the  nature  of  the  correspondence  in  this  case. 
It  is  dear  that,  at  .the  first,  he  had  no  intention  of  making  any 
protracted  residence  in  London ;  and  year  after  year,  there  was 
plainly  a  hcmafidB  present  intention  definitely  expressed,  of  re- 
turning immemately,  or  within  some  short  time,  to  resume  the 
managranent  of  his  estate.  That  intention  was  never  given  up ; 
and  whatever  were  the  causes  which  occasioned  the  delay,  they 
were  not  causes  which  necessarily  implied  or  required  a  perma- 
nent domiciliation  in  London.  Accordingly,  as  soon  as  he 
made  op  his  mind  to  the  celebration  of  the  marriage,  and  the 
cause  of  detention  was  thus  removed,  the  resolution  of  return- 
ing became  determinate,  and  he  did  again  fix  himself  in  perma- 
nent residence  in  the  Castle  of  Fowlis.  But  we  farther  do  not 
consider  this  question,  as  to  the  antsiiis  of  Sir  Hugh  when  he 
left  Scotland,  or  while  he  sojourned  in  England,  as  depending 
simply  on  any  mere  expressions  of  intention,  clear  though  they 
be.  We  apprehend,  that  the  result  in  the  actual  domiciliation 
in  the  Castle  of  Fowlis,  as  soon  as  it  was  fully  prepared,  must 
be  applied  backwards  upon  all  those  expressions  of  his  purpose, 
giving  reality  to  Uie  positive  intention  at  all  times  dedared,  and 
demonstrating  the  negative  of  the  proposition,  that  he  ever  had 
the  amiaau  necessary  to  put  an  end  to  his  fixed  domicile,  or 
ever  did  take  up  his  abode  in  England  oatsio  remamndi.  We 
shall  suppose'  the  case  of  a  young  gentleman  of  fiunily  and  ibr- 
tune  going  to  Paris  for  bis  amusement,  originally  intending  a 
mere  excursion  for  a  short  season ;  that  he  is  by  accidents  de- 
tained, perhaps  by  a  protracted  suit  at  law,  perhaps  by  the 
difficulties  of  an  honourable  suit  in  a  gentler  court,  but  that, 
while  he  writes  constantly  of  his  intention  to  return  speedily, 
teUing  or  not  telling  the  cause  of  the  delay,  successive  per- 
plexities postpone  tiie  time  of  it,  could  it  be,  that,  after  all 
was  settled,  and  he  kept  his  purpose,  formed  at  first,  held  at  all 
times,  frwn  day  to  day  and  year  to  year,  and  executed  at  last — 
perhaps  by  bringing  to  his  own  home  the  lady  whose  fiivour  he 
had  so  perse vermgly  sought — the  law  of  his  own  country  should 
declare,  that,  contrary  to  his  constantly  prodaimed  purpose  and 
intention,  any  circumstances  in  the  mode  of  his  temporary  re- 
sdenee,  occasioned  by  inddents  quite  extraneous  and  opposite 
to  all  his  own  thoughts  of  domiciliation,  he  had  abandoned  the 
domicile  of  his  only  home,  and  for  the  time  fastened  on  him- 
self the  domicile  of  his  transient  sojournment  during  long  de- 
ferred hope  ?  We  should  think  thst  it  would  not  be  so  held. 
Indeed,  when  we  review  the  case  of  Somerville,  and  the  doc- 
trines there  delivered,  we  think  that  the  prindples  of  it  apply 
m  the  most  distinct  manner  to  the  present  case.  The  cases  are 
not  identical  in  the  fiicts.     No  two  cases  are  so.    But  they  are 


identical  in  this,  that  though  in  Lord  Somerville's  case  there 
was  a  domicile  of  a  certain  order  held  to  be  established  in  Eng- 
land, the  question  still  was,  whether  he  was  so  domidled  with 
that  ofitsiiis  remanendi  whidi  alone  could  extinguish  his  domi- 
dle  of  origin,  as  the  rule  ibr  all  questions  in  which  there  can 
be  only  one  govemuig  domicile  ?  And  we  are  of  opinion,  that, 
in  the  present  case,  there  was  no  such  animui  in  Sir  Hugh 
Munro,  but,  on  the  contrary,  that  the  eridence  proves  that, 
though  there  was  residence  in  England  for  a  time,  it  was  in  the 
mind  and  intention  of  Sir  Hugh  Munro,  from  first  to  last,  of  a 
temporary  diaracter.  Bdng  thus  of  ofHiiion  that  Sir  Hugh 
Munro's  domicile  was  in  Scotland,  we  come  now  to  apply  tUs 
to  the  question  concerning  the  pursuer's  legitimacy.  If  any 
thing  depended  on  the  domicile  of  Sir  Hugh  at  the  date  of  the 
pursuer's  birth,  we  have  already  observed,  that  there  could,  in 
our  opinion,  be  no  doubt  of  it,  and  consequently  that  the  pur- 
suer, though  bom  in  England,  must  be  considered  as  the  ac- 
knowledged daughter  of  a  domiciled  Scotdiman.  We  shall 
afterwards  advert  to  what  is  said  of  her  condition,  as  bom  in 
England  of  an  Englishwoman  not  then  married.  But,  in  reality, 
we  attach  little  importance  to  the  force  of  the  domidle  as  ap- 
plied to  the  time  of  the  pursuer's  birth.  It  is  in  the  forma- 
tion of  the  marriage  that  the  husband's  domicile  comes  to  be  of 
paramount  importance ;  and  to  that  we  shall  now  direct  our 
attention,  as  the  point  on  which  our  opinion  of  the  pursuer's 
legitimacy  rests,  and  in  which  we  believe  most  of  our  brethren 
would  concur  with  us,  if  they  were  satisfied  that  the  domicile 
was  in  Scotland.  Assuming  Sir  Hugh  Munro  to  have  been  a 
domidled  Scotchman  at  the  date  of  his  marriage  to  the  pur- 
suer's mother,  we  are  of  opinion  that  that  marriage,  though 
celebrated  in  England,  must  be  considered  as  in  law  a  Scotch 
marriage,  in  respect  of  all  the  inddents  and  consequences  of  mar- 
riage. In  general,  the  law  of  the  domidle  regulates  this  matter, 
as  held  in  the  case  of  Ross,  and  laid  down  by  Story,  p.  156, 
and  other  writers.  Put  the  simple  case  of  a  Scotchman,  about 
whose  domidle  there  is  no  doubt,  going  into  England  for  a  few 
weeks  or  months,  and  there  marrying  an  English  lady,  and  re- 
turning with  her  to  his  residence  in  Scotland,  we  believe  that 
no  doubt  is  or  can  be  entertained,  that  that  nuuriage  must  be 
considered  as  to  all  efiects  a  Scotch  marriage,  as  truly  as  if  it 
had  taken  place  in  Scotland,  and  that  ndther  the  place  nor  the 
manner  of  its  cdebration  can  alter  its  character.  And  it  can- 
not, in  our  apprehension,  be  of  any  consequence,  that,  before 
that  marriage,  the  lady  may  have  been  a  domidled  English- 
woman who  never  was  in  Scotland.  For,  in  the  moment,  and 
in  the  act  of  the  marriage,  «the  wife  necessarily  adopts  and  be- 
comes attached  to  the  domidle  of  the  husband  ;  and  therefore, 
her  previous  domicile  bdng  thereby  sunk  in  his,  can  be  of  no 
more  importance  in  the  question,  thsn  if,  being  a  domidled 
Englishwoman,  she  had  been  married  within  the  bounds  of  Scot- 
land. If  there  could  have  been  any  doubt  of  this  legal  doctrine, 
every  such  doubt  is  removed  by  die  late  dedsion  of  the  Court, 
and  the  House  of  Lords,  in  the  case  of  Warrender  against  War- 
render,  which  appears  to  us  to  be  a  case  of  very  great  import- 
ance in  the  present  question.  By  the  law  of  England,  marriage 
once  contracted  cannot  be  dissolved  except  by  Act  of  Parlia- 
ment; and  questions  have  been  agitated,  in  which  different 
opinions  have  been  formed,  in  the  case  of  persons  bdng  English 
and  domiciled  in  England,  and  bdng  married  there,  when  they 
afterwards  come  to  Scotland,  and  having  obtuned  a  domicile 
there,  insist  for  a  dissolution  of  the  marriage  in  the  Scotch 
Courts.  But,  in  that  case  of  Warrender,  though  Sir  George  had 
resided  a  great  deal  in  England,  he  was  hdd  to  be  undoubtedly 
a  domidled  Scotchman.  Being  so,  he  married  in  London  the 
daughter  of  Lord  Falmouth,  bora  and  educated  in  England,  and 
who  bad  never  been  in  Scotland.  Sir  George  insisted  against 
the  lady  for  divorce  in  the  Scotch  Consistorial  Court.  It  was 
pleaded  in  defence,  that  there  was  no  jurisdiction  to  dissolve  the 
marriage,  in  respect  that  it  was  a  marriage  celebrated  in  England, 
whidi,  by  the  law  at  that  country  was  indissoluble.  But  it  was 
held  that  the  competency  of  the  action  to  that  effect  must  be 
sustained ;  and  alUiough  other  views  of  great  importance  were 
taken  of  the  case,  we  understand  it  to  have  been  distinctly 
held  by  both  the  eminent  Judges  who  dedded  that  cause  in  the 
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House  of  Lords,  that  the  domicile  of  the  husband  is  the  domi- 
cile of  the  wife,  and  that  Sir  George  Warrender's  domicile  hav- 
ing been  clearly  in  Scotland  at  the  time  of  the  marriage,  the 
marriage  must  be  held  and  treated,  in  regard  to  all  its  incidents 
and  consequences,  as  a  Scotch  marriage,  and  on  that  ground, 
independent  of  others,  that  it  was  competent  for  Sir  George, 
being  domiciled  in  Scotland,  to  insist  for  dissolution  of  that 
marriage  in  the  Scotch  Court.  Holding  this  to  be  sound  in 
principle,  and  ruled  in  that  important  case,  we  think  that  the 
application  of  it  to  the  present  case  is  clear  and  direct.  For  it 
being  in  our  opinion  sufficiently  established,  that  Sir  Hugh 
Munro's  domicile  at  the  time  of  the  marriage  was  in  Scotland, 
and  the  domicile  of  the  pursuer's  parents  having  undoubtedly 
been  in  Scotland  when  that  marriage  was  dissolved,  the  marriage 
must  be  dealt  with  as  a  Scotch  marriage ;  and,  as  it  is  one  of 
the  incidents  of  such  a  marriage,  being  Scotch,  that  the  child 
of  the  parents  so  married,  at  whatever  time  bom,  is  legitimate, 
it  follows  that  the  pursuer  was,  by  the  effect  of  the  marriage, 
under  the  law  of  the  domicile,  effectually  secured  in  her  right  as 
the  legitimate  daughter  of  her  father.  But  we  cannot  leave 
this  point  without  observing,  that  if  the  marriage  of  the  pur- 
suer's parents,  regularly  celebrated,  though  in  England,  were 
not  to  be  considered  as  a  Scotch  marriage  to  these  effects,  the 
case  would  present  a  most  extraordinary  result  in  the  law,  and  a 
case  of  extreme  hardship.  If  Sir  Hugh  Munro  had  celebrated 
no  marriage  in  England,  but  had  simply  brought  the  pursuer's 
mother  to  Scotland,  and  introduced  her  to  his  mother  and  his 
relations  as  his  wife,  had  written  the  letters  which  he  did,  de- 
signing her  as  his  wife,  and  had  cohabited  with  her  in  the  Castle 
of  Fowlis  by  the  distinct  character  of  Lady  Munro,  his  lawful 
wife,  there  would  have  been  marriage  between  these  parties 
contracted  in  Scotland,  and  under  the  law  of  Scotland, — 
between  parties  certainly  domiciled  there, — as  effectually  as  any 
celebration  of  marriage  could  have  made  it ;  and  all  the  inci- 
dents of  a  Scotch  marriage,  including  the  legitimacy  of  their 
acknowledged  daughter,  would  have  followed.  This  is  the  case 
of  Mr  M'Douall  of  Logan,  now  before  the  Court,  in  which  we, 
concurring  with  the  great  majority  of  the  Judges,  hold  the 
legitimacy  to  be  clearly  established.  But  it  will  be  a  singular 
case  of  hardship,  if  Sir  Hugh  Munro,  desiring  to  fulfil  his 
pledges  to  the  pursuer's  mother,  and  to  do  justice  to  the  pur- 
suer, in  the  most  unequivocal  and  legal  manner,  shall  be  found 
to  have  placed  the  pursuer  in  a  worse  condition,  and  actually  to 
have  stamped  illegitimacy  upon  her,  by  the  act  of  celebrating  a 
regular  and  lawful  marriage  according  to  the  forms  of  the  place 
where  he  happened  to  be  for  the  time.  We  cannot  reconcile 
this  to  the  principles  of  justice.  But  we  see,  that  the  possi- 
bility of  so  strange  a  result  taking  place  is  at  once  removed,  if 
we  be  right  in  holding,  that  the  marriage  in  question,  though 
celebrated  in  England,  is  truly  to  be  considered  as  a  Scotch 
marriage.  There  remains,  however,  a  point  on  which  the  de- 
fender places  great  reliance.  It  is  maintained,  that  the  pursuer 
having  been  bom  in  England,  of  an  Englishwoman  not  married 
at  the  time  of  the  birth,  she  was  born  an  illegitimate  child ; 
that  that  Btatut  of  illegitimacy  was  indelible  by  the  law  of  Eng- 
land :  and  that  the  suWquent  marriage,  even  taking  it  to  be  a 
Scotch  marriage,  could  not  legitimate  the  child,  or  wipe  off  the 
indelible  stain  of  illegitimacy.  We  cannot  assent  to  this  propo- 
sition ;  and  with  all  possible  deference  to  any  different  opinions, 
we  know  of  no  authority  for  it  in  the  law  of  Scotland,  or  among 
the  jurists  and  writers  on  general  law,  in  the  application  here 
attempted  to  be  made  of  it.  We  are  no  doubt  aware  of  certain 
dicta  thrown  out  by  high  authorities  in  the  law  of  England,  in 
the  case  of  Ross,  and  another  case  there  referred  to.  But  in 
the  case  of  Ross,  the  point  was  expressly  waived  by  the  Lord 
Chancellor,  as  not  necessary  to  be  decided  ;  and  the  judgment 
went  distinctly  on  the  ground  that  the  parties  were  both 
domiciled  in  England,  and  that,  though  the  marriage  was  for- 
mally in  Scotland,  the  parties  had  gone  there  for  that  purpose 
only,  and  returned  immediately  to  England,  their  proper  domi- 
cile ;  thus  affording  another  example  of  the  principle,  that, 
though  a  marriage  may  be  celebrated  in  one  place,  it  is,  in  re- 
spect of  the  incidents  of  marriage,  to  be  regulated  by  the  law  of 
the  husband's  domicile.     And  we  have  yet  seen  no  case  in 


which  this  principle  of  indelibility  has  been  applied  under  the 
law  of  Scotland,  whether  in  this  Court  or  in  the  House  of  Lords. 
Both  in  Sheddan  v,  Patrick,  and  in  Strath  more,  the  domicile 
was  held  to  be  the  ruling  point,  sufficient  for  judgment.  To 
say  that  the  pursuer  was  born  illegitimate,  because  her  parents 
were  not  married  at  the  time  of  the  birth,  is  to  say  no  more  thau 
could  be  said  in  any  such  case,  whether  the  child  were  bom  in 
Scotland  or  in  England.  There  may  be  a  question,  to  which 
we  have  already  alluded,  as  to  the  competency  of  inquiring  into 
this  in  Scotland,  where  the  parents  have  been  clearly  married, 
and  have  been  domiciled  there,  and  no  impediment  recognised^ 
by  the  law  of  Scotland  can  be  stated.  But,  as  a  matter  of  facr, 
it  is  true  in  every  case,  that  till  the  marriage,  the  child  is  illegi> 
timate.  Such  a  fact,  therefore,  does  not  in  the  least  advance 
the  argument  for  the  point  to  be  made  out.  To  say,  again,  that, 
because  the  child  was  bom  in  England  of  an  English  mother, 
the  illegitimacy  is  indelible,  if  this  means,  that  it  is  indelible  by 
the  law  of  England,  and  under  the  law  of  England,  is  to  say  no 
more  than  that  the  law  of  England  has  not  adopted  the  rule  of 
legitimation  per  aubsetfuens  matrimonium.  But,  if  it  be  meant, 
that,  because  the  child'  wbs  bora  in  England,  it  cannot  become 
legitimate  in  Scotland  by  a  Scotch  marriage,  in  a  question  to  be 
determined  by  the  law  of  Scotland,  it  b  a  petitio  principii^  for 
which  there  is  no  authority  whatever  in  that  law.  The  pre- 
sumption on  which  the  mle  of  legitimation  is  generally  held  to 
depend,  is,  that  at  the  time  of  the  child's  being  begotten,  there 
was  a  consent  to  marriage,  and  that  the  marriage  when  it  takes 
place,  draws  back  to  that  time.  Bat  why  this  presumption 
should  be  prevented  from  operating  in  the  law  of  Scotland, 
merely  because  it  is  not  admitted  by  the  law  of  England,  is  not 
at  all  obvious  to  us.  We  are  here  in  a  Scotch  question,  and  in 
a  Scotch  Court,  applying  a  plain  rule  of  our  own  law  ;  and,  un- 
less that  law  says,  that  if  the  child  be  bora  in  England,  it  shall 
not  have  the  benefit  of  the  rule,  we  do  not  see  how  it  is  at  all 
material  that  it  could  not  enjoy  it,  if  the  law  of  England  were 
to  be  applied  to  the  case.  But  we  know  of  no  such  exception 
in  the  law  of  Scotland ;  nor,  as  far  as  we  are  informed,  is  there 
any  such  exception  recogrnised  in  the  law  of  any  country  which 
holds  the  principle  of  legitimation  per  mbsequena  matrimonium. 
We  are  not  here  giving  any  opinion  on  a  point  of  which  it  does 
not  belong  to  us  to  form  any  judgment.  We  are  not  inquiring 
what  the  law  of  England  might  decide,  if  the  pursuer,  or  any 
person  similarly  situated,  were  making  a  daim  in  an  EngUsL 
Court  of  law,  in  respect  of  property  within  their  jurisdiction. 
We  observe  that  Professor  Story  has  said,  that  *  a  person  bora 
before  wedlock,  who  in  the  country  of  his  birth  b  deemed  ille- 
gitimate, may  not,  by  a  subsequent  marriage  of  his  parents  in  an- 
other country,  where  such  marriage  would  make  him  legitimate, 
cease  to  be  illegitimate  in  the  country  of  his  birth :  Story's  Con- 
flict of  Laws,  p.  99.'  We  may  have  doubts  of  the  soundness  of 
this  doctrine  in  international  law,  if  it  were  meant  to  be  indis- 
criminately applied  to  all  cases,  which  we  imagiile  it  is  not. 
But  it  is  a  point  with  which  we  have  no  occasion  or  competency 
here  to  deal.  The  very  statement  of  it  in  this  form,  implies 
that  the  supposed  indelibility  is  confined  to  the  country  of  the 
birth,  where  alone  it  can  operate.  Whether  such  a  question 
vrould  be  so  decided  by  the  Courts  of  England,  if  the  pursuer 
were  making  any  claim  in  those  Courts,  we  cannot  presume  to 
form  any  opinion.  We  are  aware  that  conflicts  of  bw  may  take 
place  ;  and  there  is  no  help  for  it  when  they  do  occur.  But 
the  question  before  us  is  a  purely  Scotch  question,  to  be  ruled 
by  general  principles  no  doubt,  but  still  with  reference  to  the 
bw  of  Scotland  in  the  particular  point ;  and  we  cannot,  in  con- 
sistency with  the  established  principles  of  that  bw,  liold  that 
this  pursuer  could  not  become  legitimate  by  the  marriage  of  her 
parents,  when  or  wheresoever  she  may  have  been  born.  It  ap- 
pears to  us  to  be  very  clear,  that  the  circumstance  of  the  mother 
being  English  adds  nothing  at  all  to  the  supposed  difficulty  in 
the  place  of  the  pursuer's  birth.  She  was  certainly  illegitimate 
by  the  law  of  Engbnd,  and  by  the  law  of  Scotland  also,  at  the 
time  of  her  birth ;  and  she  would  have  been  so  equally,  though 
her  mother  had  been  a  Scotchwoman.  But.  if  Sir  Hugh  Munro 
was  a  domiciled  Scotchman,  and  if  the  marriMge  is  in  conse- 
quence to  be  taken  as  a  Scotch  marrbge,  the  wife  adopting  the 
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fausband's  domicile,  and  becoming  a  Scotchwoman,  and  if,  again, 
the  place  of  the  birth  by  itself  creates  no  indelibility  in  the  law 
of  Scotland  to  prevent  the  marriage  from  legitimating  the  child, 
we  are  quite  unable  to  perceive  how  such  an  indelibility  can  arise 
trom  the  circumstance  that  the  wife  and  mother  was  an  English- 
woman at  the  time  of  the  birth.  On  the  whole,  we  are  of  opi- 
nion that  the  pursuer  is  entitled  to  prevail  in  the  conclusions  of 
her  declarator.*' 

At  advising,* 

Lard  Preddent In  the  case  of  Munro,  I  concur  entirely  in 

the  opinion  of  the  majority  of  the  consulted  Judges,  but  I  can- 
not concur  with  them  in  the  case  of  M'Douall.  To  me,  it  ap- 
pears that  there  is  no  material  distinction  between  the  cases, 
and  that  the  same  principles  must  rule  both.  I  will  therefore 
deliver  my  opinion  in  both  cases  at  the  same  time.  The  case 
of  Munro  is  even  stronger  than  that  of  Ross.  In  the  case  of 
Ross,  there  was,  at  least,  a  marriage  in  Scotland  in  form, — and 
in  vslidity,  in  one  sense  of  the  word, — though  it  was  entered 
into  merely  for  the  purpose  of  committing  a  fraud  on  the  law  of 
England  as  to  bastardy ;  but  in  this  case  of  Munro,  the  only 
marriage  was  in  England,  and  the  status  of  marriage  was  by  this 
English  marriage  indelibly  fixed  on  the  parties,  so  far  as  the 
constitution  of  the  marriage  at  least  was  concerned ;  whether 
that  could  be  dissolved  afterwards,  is  a  separate  question.  No 
doubt  they  afterwards  cohabited  in  Scotland,  so  as  to  have 
made  them  married  persons  by  habit  and  repute,  if  they  had 
never  been  married  before.  But  previously  they  had  been 
firmly,  solemnly,  and  indelibly  married  in  England;  and  that 
marriage  could  neither  be  strengthened  nor  weakened  by  any 
subsequent  conduct  in  Scotland.  But  I  must  go  fSsrther,  be- 
cause I  am  of  opinion,  that  in  the  whole  of  this  argument,  too 
much  stress  has  been  laid  on  the  dondcile  of  the  putative  fiither, 
and  beoiuse  I  think  that  attention  has  not  been  paid  to  the 
difference  between  the  constitution  and  subsistence  of  personal 
status,  and  the  consequences  which  may  result  from  personal 
status  once  fuUy  constituted,  when  the  parties  either  had  a  pre- 
vious domidle,  or  afterwards  fixed  their  residence  in  a  different 
country.  As  to  the  domicile  of  the  putative  fiither,  I  cannot 
think  that  either  his  past,  future,  or  present  domicUe,  can,  or 
ought  to  have  any  effect  on  the  status  of  the  bastard.  The 
&ther  is  tied  to  his  legitimate  diild  by  the  strongest  bonds  of 
the  law.  The  connection  betwixt  them  is  inseparable  and  un- 
avoidable. The  general  rule  of  "  pater  est  quem  nuptia  cfe- 
numstroHt"  is  absolute,  in  regard  to  all  children  bom  in  wed- 
lock, save  in  a  few  spedal  exceptions ;  and  therefore  the  domicile 
and  status  of  the  fiuher  fixes  those  of  the  legitimate  child. 
But  there  is  no  legal  tie  between  a  bastard  and  his  supposed 
&ther.  The  fiither  is  not  regarded  in  law  as  his  fiither ;  there- 
fore nothing  in  the  putative  fiither's  domicile  can  affect  the 
status  of  butardt  impressed  on  the  child  by  birth.  In  law,  the 
bastard  has  no  fiither.  This  is  expressly  laid  down  by  Black- 
stone,  as  to  the  law  of  England,  where  this  bastard  was  born. 
He  says,—**  all  other  children  have  their  primary  settlement  in 
their  fiither's  parish,  but  a  bastard,  in  the  parish  where  bom, 
for  he  hath  no  fiither;" — and  the  same  is  the  law  of  Scot- 
land. Now,  the  pursuer  in  this  ease.  Miss  Law  or  Munro,  was 
unquestionably  an  EngUsh  bastard  at  her  birth.  Her  mother 
was  the  only  parent  recognised  by  the  law  of  England, — she 
never  might  have  been  ahle  to  fix  paternity  for  her  child  on  any 
man.  The  mother  is  primarily  liable  to  maintain  her  bastard, 
and  if  she  cannot,  it  must  be  maintained  by  the  parish.  At 
least  this  used  to  be  the  law  of  England  before  the  late  Poor- 
Law  Act.  No  doubt,  in  order  to  relieve  the  parish,  the  mother 
may  attempt,  and  may  succeed  in  the  attempt,  to  fix  on  a  par- 
ticular man  as  the  fiither  of  the  child ;  in  which  case,  she  or  the 
parish  could  call  upon  him  to  maintain  it  for  a  certain  period, 
and  this  without  any  regard  to  his  domicile,  or  any  peculiarity 
in  the  law  of  that  domiole,  to  exempt  him  from  this  obligation. 
But  this  obligation  to  maintain  the  child  does  not  affect  its 
status  as  a  bayard ;  he  remains  a  bastard  as  he  was  before,  with- 

*  The  following  opinions,  taken  in  short-hand,  were  revised 
by  their  Lordships. 


out  any  legal  connection  with  his  putative  father,  subject  to  the 
same  disabilities  or  privileges  of  a  bastard  in  England,  whatever 
they  may  be.     His  only  legal  parent  is  his  mother,  and  this  only 
to  the  effect  of  the  bui^en  of  maintenance  in  infimcy ;  for  in  no 
other  respect  does  he  derive  any  right  even  from  his  mother. 
Therefore  I  cannot  see  how  the  domicile  of  the  supposed  fiither 
ought  to  have  the  smallest  effect  on  tbe  status  of  the  child,  and 
on  the  question  whether  it  is  or  is  not  a  bastard.     Suppose  that 
by  tbe  law  of  the  putative  fiither's  domicile,  a  bastard  were  en- 
titled to  share  more  or  less  with  his  lawful  children  in  his  suc- 
cession ab  intestate, — this  could  not  alter  his  status  of  bastardy, 
or  place  him  in  any  other  respect  on  a  fooHng  with  the  lawful 
children.     Indeed,  he  must  plead  his  bastardy  even  to  give  him 
this  particular  privilege.     Or,  suppose  that  the  law  of  the 
fiither's  domicile  gave  the  father  a  right  to  claim,  and  take  tbe 
child  from  the  mother,  and  that  the  mother  in  England  resisted ; 
he  could  not  succeed.     If  he  bad  been  found  liable  in  mainten- 
ance, perhaps  that  might  give  him  some  claim  to  the  custody 
of  the  child,  though  I  do  not  know  that  it  would.     But  cer- 
tainly without  that  specialty,  be  could  not  take  the  child  from 
the  mother,  merely  by  alleging  that  tbe  law  of  his  domicile 
would  have  allowed  him  to  do  so.     In  short,  1  cannot  see  the 
smallest  connection  between  the  status  of  the  bastard,  and  either 
the  previous  or  the  subsequent  domicile  of  his  putative  father. 
The  child  in  England  was  born  a  bastard ;  and  it  cannot  make 
any  difference  whether  his  putative  father  was  a  Scotsman,  or 
a  Frenchman,  or  a  Turk.     Accordingly,  what  was  the  opinion 
of  the  Judges  in  the  House  of  Lords,  in  the  very  analogous 
case  of  Strathmore ;  and  I  take  that  case  as  ray  text ;  because, 
in  deciding  it,  the  learned  Lords  laid  down  the  law  generally  as 
to  the  effect  of  personal  status.     In  that  case.  Lord  Eldon  said 
— "  he  was  bora  in  England,  of  an  Englishwoman,  who  never 
had  been  before  in  Scotland.     The  law  therefore  which  at- 
tached at  his  birth,  was  the  law  of  England ;  and  if  his  mother 
and  supposed  father  had  died  within  a  few  years  after,  unques- 
tionably he  was  an  illegitimate  child,  born  in  England,  subject 
only  to  the  law  of  England,  and  having  no  character  whatever, 
but  that  which  had  been  derived  from  his  mother."     Then  the 
Lord  Chancellor  Lyndhurst,  after  speaking  on  the  supposition  of 
a  marriage  in  Scotland,  and  having  that  expressly  in  view,  said, 
*'  It  appears  to  me  to  be  unnecessary  to  go  into  that  point.     It 
is  sufficient  that  the  child  be  born  in  a  country  where  the  ille- 
gitimacy is  indelible.     This  in  any  country  whatever  would 
have  the  effect  of  rendering  that  child  illegitimate."     Then 
Lord  Lyndhurst  goes  on  to  say,  quoting  the  words  of  Lord 
Redesdale,  "I  do  not  enter  into  the  question,  whether,  if  this 
marriage  had  been  entered  into  in  Scotland,  it  might  have  had 
the  effect  of  legitimizing  the  child,  because  I  think  it  is  not  ne- 
cessary."    Then  Lord  Lyndhurst  himself  adds, — '*  I  agree  with 
the  noble  and  learned  Lord.     I  do  not  think  it  necessary,  but  I 
must  say  that  I  do  not  conceive  how  it  could  have  that  effect." 
Nor  can  I.     I  cannot  conceive  how  any  subsequent  event  what- 
ever, whether  by  the  parents,  or  otherwise,  can  have  a  retro- 
spective effect  to  alter  a  status  once  effectually  constituted. 
But  more  of  this  hereafter.     In  the  meantime.  Lord  Chancellor 
Lyndhurst  goes  on  thus : — *'  The  opinion  of  Lord  Redesdale  is 
quite  obvious  from  what  I  have  stated,  and  from  a  subsequent 
passage,  in  which  he  considered  the  position  of  the  child  at  the 
time  of  its  birth  as  deciding  the  case."    Then  Lord  Chancellor 
Lyndhurst  proceeds, — **  Taking  the  whole  of  the  judgment  of 
the  noble  lord  together,  I  conclude  that  he  is  of  opinion,  that 
if  the  child  was  illegitimate  at  the  time  of  its  birth,  according 
to  the  law  of  the  country  where  it  was  born,  that  character 
was  stamped  upon  it  indelibly.     No  subsequent  marriage  could 
render  it  legitimate."     And  this,  it  will  be  remarked,  is  given 
as  their  opinion,  without  any  qualification  as  to  the  domicile  of 
either  parent,  or  a«  to  the  marriage  being  in  one  country  or 
another.     It  is  generally,  that  no  marriage  could  render  tbe 
child  legitimate.     Then  Lord  Wynford  said,  '*  I  will  merely 
say  that  I  entirely  concur  in  every  thing  that  has  fallen  from 
my  noble  and  learned  friends.     All  jurists  agree  that  the  per- 
sonal status  of  a  nuin  must  be  decided  by  the  law  of  the  country 
in  which  he  is  born.     This  person  was  born  in  Enghind  a  has- 
tard,  and  by  the  law  of  England  bastardy  is  indelible.     Ho 
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cannot  become  legitimated."    And  this  he  gives  without  limi- 
tation or  exception  as  to  the  means  b^  which  the  bastardy  is 
attempted  to  be  e&ced,  either  by  marriage  in  Scotland,  or  by 
reference  to  the  domicile  of  the  patatiTe  lather ; — and  then  he 
cites  the  opinion  of  Boullenois  in  the  case  of  De  Conti,  to  which 
I  referred  in  my  opinion,  in  the  case  of  Ross,  and  which  Bulle- 
nois  sums  up  thus : — "  Parce  qu*il  porte  partout  Tetat  et  la  con- 
dition dont  il  est  par  les  loix  de  sa  nation."    Accordingly,  by 
the  law  of  England,  a  bastard  has  faculties  which  in  Scotland 
he  has  not.     He  has  the  jus  testameniifaeimuU,  which  in  Scot- 
land he  has  not,  and  which  the  domicile  of  his  putative  lather 
could  not  affect.     But  I  deem  it  unnecessary  to  prosecute  this 
point  farther  t  and,  therefore,  I  shall  now  proceed  to  consider  a 
point,  which  I  think  has  been  overlooked  on  this  suhject  of 
personal  status;  id  est,  the  distinction  between  the  original 
constitution  and  continual  subsistence  of  the  status  once  pro- 
perly acquired,  and  the  consequences,  pecuniary  or  otherwise, 
which  may  result  from  it  in  different  countries.     I  have  already 
mentioned  that  a  bastard  in  England  has  the  jfMt  testamenti 
Jaeiendi,  which  in  other  countries  he  may  not  have ;  and  there 
may  be  other  countries,  for  anything  we  know,  in  whidi  he  may 
have  more  important  rights,  in  connexion  with  legitimate  children. 
This  seems  to  have  b^n  the  case  with  Abraham,  and  among  his 
descendants.  It  appears  from  what  Sarah  said  to  Abraham  (See 
21  Genesis,  v.  10),  that  Ishmael  woidd  have  been  heir  along  with 
Isaac,  if  Abraham  had  not  cut  him  out.     She  said,  "  cast  out 
this  bond  woman  and  her  son,  for  the  son  of  this  bond  woman 
ahall  not  be  heir  with  my  son,  even  with  Isaac."    And  Jacob's 
children  by  his  two  concubines  seem  to  have  been  exactly  on  a 
footing  with  his  children  by  his  two  wives,  Leah  and  EUu^el. 
But  I  do  not  confine  my  opinion  to  the  case  of  the  status  of 
bastardy.     I  think  the  same  reasoning  and  the  same  rules  apply 
to  other  kinds  of  personal  status,  in  which  the  status  and  per- 
sonal condition  of  the  parties  are  indelibly  fixed,  though  the  con- 
sequences, personal  and  patrimonial,  may  vary  in  different  coun- 
tries from  which  they  originally  came,  or  to  which  they  may 
afterwards  resort.     Take  the  case  of  marriage.     A  man  and 
woman  meet  in  a  foreign  country,  and  are  there  married  ac- 
cording to  the  laws  and  ceremonies  established  there.     That 
marriage  is  good,  and  will  be  acknowledged  to  be  so  in  every 
civilised  country.     They  could  not  dissolve  it  by  reference  to 
the  domicile  of  either  party,  where  by  law  such  rites  and  cere- 
monies would  not  have  constituted  a  valid  marriage.     The 
status  of  married  persons  is  indelibly  stamped  upon  them,  and 
no  previous  domicile  or  subsequent  change  of  domicile  could 
affect  it.     But  the  personal  and  patrimonial  consequences  re- 
sulting from  this  status,  so  effectually  and  indelibly  constituted, 
may  be  different  in  different  countries.     If  they  continue  in  the 
country  where  they  were  legally  married,  the  husband  and  wife 
may  have  certain  personal  prerogatives  and  pririleges,  and  cer- 
tain rights  and  powers  over  their  respective  properties,  peculiar 
to  that  country.     If  they  return  to  their  own  country,  or  re- 
move into  a  third  country,  all  these  may  be  totally  changed. 
But  no  conseauences  of  this  kind  affect  the  constitution  and 
subsistence  of  the  status  of  marriage  originally  and  legally 
stamped  upon  them.     Married  they  were,  and  married  they 
must  remain.     No  previous  domicile  or  chrage  of  domicile  can 
unmarry  them:    they  carry  that  status  witih  them  wherever 
they  go,  as  Boullenois  says ;  and  if  they  have  not  settled  their 
rights  by  a  contract,  they  must  take  their  chance  of  the  effect 
which  change  of  residence  may  produce.     The  same  is  exactly 
the  case  in  the  status  of  allegiance.     If  a  person  is  bom  subject 
to  allegiance  to  the  Crown  of  Great  Britain,  no  previous  domi- 
cile of  his  fiither,  at  a  remote  period,  and  no  change  of  domi- 
cile \>j  himself  or  his  father  can  dissolve  his  allegiance.     If  he 
conspires  against  the  life  of  the  Sovereign,  or  is  found  in  arms 
against  him,  he  is  guilty  of  treason,  and  he  cannot  plead  the  old 
domicile  of  his  father,  or  any  change  by  himself,  as  a  defeoce. 
But  this  status  of  allegiance  may  have  very  different  effects  and 
consequences,  either  advantageous  or  otherwise,  in  other  coun- 
tries.    But  these  arise  out  of  the  existence  of  the  status  as  va- 
lidly established ;  and,  so  fiu*  from  abrogating  it,  they  presup- 
pose it  a  continued  and  indelible  existence.     The  Scots  had, 
till  lately,  certain  privileges  in  Holland;  and  there  was  an 


officer,  as  your  Lordships  know,  called  the  conservator  of  the 
Scotch  privileges  at  Campvere,  whose  duty  it  was  to  guard  those 
privileges,  and  to  settle  disputes  between  Scotch  merchants 
settled  there.  And  in  old  times,  during  the  alliance  between 
the  Crowns  of  Scotland  and  France,  the  Scots  had  certain  pri- 
vileges in  that  kingdom.  Among  other,  they  were  exempted 
from  the  Droit  d*  Aubaiu,  In  like  manner,  after  the  union  of 
the  two  Crowns  under  our  James  VI.,  the  Post  Nati,  as  they 
were  called,  had  privileges  in  England  which  the  Ante  Nati 
had  not.  In  other  countries,  again,  being  bom  subject  to  the 
allegiance  of  Scotland,  or  any  other  country,  BMy  subgect  a  per- 
son to  burdens  and  incapacities  from  whidi  natives  of  those  ooun-'' 
tries  are  exempted.  But  nothing  of  all  this  affects  or  touches 
the  status  itself,  which  remains  fixed  and  indelible.  Born  a 
bastard,  or  a  Scotsman,  or  legally  married,  those  characters  re- 
mained stamped  on  him  for  ever,  wherever  he  goes  or  chooees 
to  domicile  himself.  These  principles  I  apprehend  to  be  quite 
indisputable ;  and  they  go  directly  to  prove,  that  the  original 
status  of  bastardy  cannot  be  affected  by  any  conduct  or  opera- 
tion  of  the  putative  fiither. 

HtDouaWs  Cass, — All  these  principles  applicable  to  the  case 
of  Munro,  apply  also  to  this  case,  unless  there  be  any  fitcts  and 
circumstances  in  it  which  render  these  principles  not  applicable. 
Now,  what  are  the  fiuts  in  this  ease.     Ifary  Russell,   his 
mother,  was  domiciled  in  Sootland  ratiams  oriyims  only,  and  in 
no  other  way.     She  never  had  aeleeted  diat  country  for  her 
domicile,  by  having  a  hovae  of  her  own.     She  lived  with  her 
father,  in  his  fiunily,  and  under  his  protection.     But  the  domi* 
eiHum  originis  is  the  weakest  of  all,  as  having  been  induced 
without  any  consent  on  the  part  of  the  diild.     Now,  in  1796, 
she  voluntarily  left  her  fiiAher's  family,  and  forisfamiliated  her- 
self.    She  chose  to  form  an  unlawnil  connexion  with  Colonel 
M'Douall,  and  for  a  short  time  resided  under  hb  protection  at 
Colgroat.     Then,  when  his  regiment  was  ordered  to  England, 
she  voluntarily  accompanied  or  followed  him  there.     She  was 
not  under  any  c^ligation  to  do  so.     She  was  not  his  wife 
•^-she  was  not  his  servant.     She  might  have  left  him  at  any 
moment,  and  without  hb  consent.    But  she  did  not  do  so. 
She  Toluntarily  continued  in  England,  and  at  Cheater  was  de^ 
livered  of  the  pursuer.     Unquestionably,  therefore,  the  pursuer 
was  bom  a  bastard  in  England ;  and  unless  somethmg  happened 
afterwards  to  alter  hb  condition,  that  condition  was  indeliUe 
bastardy ;  and  so  it  must  be  admitted  to  have  continued  for  at 
least  twelve  years,  down  to  the  acknowledgment  of  marriage  in 
1806.     In  the  case  of  Roas,  I  stated  in  my  opinion  that  I  would 
not  take  the  law  firom  sudi  an  extreme  case,  as  that  of  a  wo- 
man taken  suddenly,  and  perhaps  prematurely,  in  labour,  while 
travelling  in  England,   with  or  without  her  paramour,  and 
brought  to  bed  of  a  bastard  there,  and  then  returning  with  it, 
on  her  recovery,  to  Scotland.     That  b  an  extreme  case ;  and 
what  might  be  die  law  as  to  it,  we  must  endeavour  to  settle, 
when  such  a  case  occurs.     But  this  is  not  Idary  Russell's  case. 
She  was  not  in  England  on  a  mere  jaunt,  or  for  some  obviously 
temporary  purpose.     On  the  contrary,  it  b  plain  that  she  con- 
templated a  much  more  protracted  residence  in  that  country, 
and,  as  it  afterwards  appeared,  a  permanent  residence.     At  any 
rate,  she  was  there  at  the  time  of  the  birth  by  her  own  free 
will  and  choice,  and  she  so  continued  there.     She  had  it  com- 
pletely in  her  power,  if  she  had  so  chosen,  to  return  with  her 
child  to  Scotland  as  soon  as  she  recovered  from  her  confine- 
ment    Colonel  M'Douall  coidd  not  have  prevented  her.     But 
she  chose  to  remain  in  England.     If  it  be  said  that  she  remain- 
ed there  merely  on  account  of  her  connexion  with  the  Colonel, 
the  answer  b,  that  it  was  her  own  free  choice  to  do  so.     But, 
in  point  of  foot,  it  waa  not  the  case.     The  Coloners  regiment 
was  disbanded  in  1799  or  1800,  when  he  returned  to  Scotland. 
But  she  did  not  follow  him  nor  return  to  her  father's  house,  nor 
to  any  other  place  in  Scotland ;  she  fixed  her  abode  in  Penrith, 
in  a  house  which  the  Colonel  provided  for  her.     But  it  was  her 
own  firee  choice  to  remain  there.     She  did  remain  there,  and  I 
am  persuaded  would  have  continued  there,  if  the  subsequent 
marnage  in  1806  had  not  taken  place.     It  is  plain,  if  it  were 
of  any  consequence,  that  even  the  Colonel  himself  originally 
had  no  intention  that  she  should  return  to  Sootland ;  and  it  b 
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equaUjr  plain,  that  till  the  marrioge,  she  herself  had  not  the 
least  intention  of  returning  there  and  resuming  her  domieiliMM 
oriffmiM.  On  the  contrary,  she  showed  evidently  that  it  was 
her  intention  to  remain  in  Penrith, — for  she  brought  up  her 
mother  and  sister,  and  then  her  brother,  to  liye  with  her; 
and  there  she  remained,  in  all  appearance,  permanently  domi- 
ciled till  1808.  But  in  order  to  constitute  domicile,  it  is  not 
necessary  that  the  party  should  have  a  fixed  and  determined 
porpoee  to  remain  in  his  or  her  present  residence  for  ever.  It 
is  enough  if  they  have  resided  for  such  a  length  of  time  as  to  show 
that  they  had  chosen  that  place  as  their  only  and  proper  home  for 
that  time ;  and  no  vague  and  floating  intention  which  they  may 
have  expressed  of  returning  to  their  country  at  some  future 
time,  can  alter  the  domicile  so  acquired  by  long  residence.  Nay, 
in  the  case  of  Bruce,  who  was  actually  on  his  return  to  Scot- 
land from  India,  but  died  on  the  passage,  it  was  held  and  found 
by  the  House  of  Lords,  that  India  was  to  be  held  as  his  do- 
midle ;  and  his  succession  was  regulated  by  the  law  of  Eng- 
land, and  not  of  Scotland,  to  which  he  waa  returning.  In  short, 
from  the  birth  of  the  child  in  1796,  till  the  marriage  in  1806, 
no  lesa  than  twelve  years,  she  was  a  domiciled  Englishwoman. 
Therefore,  if  the  residence  and  domicile  of  the  mother,  at 
the  time  of  the  birth  of  her  child,  and  for  years  thereafter, 
be  of  material  consequence,  then  her  residence  and  chosen 
domicile  for  twelve  years  fixes  the  Uatut  of  the  child  to  be 
that  of  indelible  bastardy.  It  does  not  appear  to  me  to  be  of 
any  consequence  that  the  house  in  Penrith  was  not  her  own 
property,' but  the  Coloners,  and  that  he  allowed  her  to  live 
in  it  rent  free.  Still  it  was  her  own  voluntary  residence, 
and  constituted  an  English  domicile  as  much  as  if  she  had 
bought  or  hired  it;  and  she  had  no  inducement,  under  her 
loss  of  character,  to  return  to  Scotland,  and  never  showed  the 
least  intention  of  doing  so,  or  that  she  was  not  in  England  aai- 
mo  remtaundi.  And  Uiat  this  oKtmacs,  in  all  human  probability, 
never  would  have  been  altered,  but  for  the  event  of  the  mar- 
riage, which  she  could  not  foresee,  and  probably  little  expected. 
Therefore,  on  the  whole,  I  am  of  opinion  that  all  the  principles 
applicable  to  the  case  of  Munro  apply  to  this  case  of  M'Douall, 
and  that  none  of  the  focts  and  circumstances  lead  me  to  form  a 
difiTerent  opinion.  I  may  add  in  regard  to  the  Warrender  case, 
that  it  appears  to  me  that  the  eflfect  of  the  judgment  there  has 
been  misunderstood.  Sir  George  Warrender  was  married  in 
England,  though  it  is  of  no  consequence  where  the  ceremony 
took  place,  since  he  was  legally  married  according  to  the  forms 
required  by  the  English  marriage  law,  and  therefore  his  domi- 
cile became  that  of  his  wife.  But  it  is  a  different  thing  where 
the  parties  are  not  married,  for  the  domicile  of  the  paramour  is 
not  necessarily  that  of  .his  mistress,  there  being  no  connection 
between  them  which  the  law  recognises.  Sir  George  Warren- 
der, however,  being  legally  married  in  England,  and  being 
found  to  be  a  domicUed  Scotsman, — ^his  wife's  domicile,  in  the 
eye  of  the  law,  was  likewise  Scotch,  and  an  action  might  com- 
petently be  brought  against  her  in  Scotland.  Accordingly,  all 
that  was  found  by  the  decision  was,  to  hold  the  action  of  di- 
Toroe  to  be  legally  brought  against  her  in  Scotland,  because  she 
might  be  held  as  a  domicUed  Scotchwoman.  The  effect  which 
this  finding  will  have  upon  the  decision  on  the  merits  of  the 
case,  we  do  not  as  yet  know.  The  only  thing  fixed  being, 
that  tbe  right  of  action  against  her  lay  in  the  Scotch  Courts. 
This  might  be  very  important  to  Sir  George  Warrender,  in 
other  respects,  for  he  might  have  to  bring  actions  against  her 
of  anotlu^'  nature.  She  might  have  acquired  separate  property, 
in  regard  to  which  it  might  be  necessary  for  him  to  sue  her ; 
and  she  could  not  have  validly  pleaded  in  defence,  that  she  was 
domiciled  in  France.  However,  the  itatus  of  matriage  has 
been  indelibly  fixed  by  the  English  celebration ;  and  by  this  de- 
cision, her  domicile,  as  a  married  woman,  has  been  held  to  be  that 
of  her  hosbsmd;  and  this  is  all  the  length  to  which  the  judg- 
ment in  this  case  of  Warrender  goes. 

Lord  GilUet. — I  have  listened  with  great  attention  to  the 
opinion  which  has  now  been  so  ably  stated,  but  I  must  own 
that  it  baa  not  altered  the  opinion  which  I  had  previously 
formed.  I  sh^  not  be  sorry,  however,  if  it  makes  a  stronger 
impresmm  in  another  quarter.     We  have  two  cases  befoie  us. 


both  of  great  importance,  and  both  of  them  attended  with  ex- 
treme, I  might  almost  say,  unprecedented  difficulty.  I  do  not 
mean  to  trouble  your  Lordships  with  the  reasons  in  detail, 
wbich  lead  me,  agreeably  to  my  original  opinion,  to  concur 
with  the  nugority  in  the  case  of  M'Douall.  In  the  other  case,  I 
must  own  that  the  opinion  wbich  I  had  at  first  formed  is 
changed,  and  I  am  now  inclined,  though  with  some  hesitation, 
to  concur  vnth  the  minority  in  tbe  ease  of  Munro.  I  shall  not 
attempt  to  explain  my  reasons,  as  they  are  most  distinctly  de- 
tailed in  the  opinion.  Nothing  is  more  certain  than  this,  that 
a  man  or  woman  having  appeared  before  a  clergyman,  and  been 
regularly  married,  that  marriage  ceremony  not  only  constitutes 
them  married  persons,  but,  in  the  eye  of  law,  converts  the  pu- 
tative fiither  into  the  actual  father  of  the  children  previously 
bom ;  or,  at  least,  he  ceases  to  be  the  putative  father,  and  be- 
comes undoubtedly  the  legal  father.  That  is  undoubtedly  the 
law  of  Scotland.  But  then,  in  the  case  of  Ross,  you  have  the 
marriage  in  Scotland,  and  a  child  previously  born  in  England. 
The  child  was  acknowledged  both  by  the  man  and  the  woman, 
but  it  was  found  that  the  child  was  not  legitimated,  although 
the  marriage  was  unquestionably  a  good  marriage.  The  child, 
it  was  ultimately  found,  was  and  continued  to  be  a  bastard. 
On  what  principle  was  this  held  ?  It  was  a  judgment  pro- 
nounced, as  I  understand  the  case,  on  this  ground, — ^that  the 
domicile  of  Ross  was  not  in  Scotland,  but  in  England, — in 
short,  that  he  was  a  domiciled  Englishman,  and  because  domi- 
ciled in  England,  they  held  that  the  marriage  in  Scotland  could 
not  have  the  efiect  allowed  to  it  by  the  Scotch  law,  of  making 
the  child  legitimate.  Now,  if  a  domicile  in  England  prevents 
a  Scotch  marriage  from  legitimizing  the  children,  why,  it  seems 
to  follow,  that  a  domicile,  if  in  Scotland,  must  render  the 
children  legitimate  by  means  of  an  English  marriage.  If  the 
domicile  binders  the  legitimacy  in  the  one  case,  it  should  be 
sufficient  to  accomplish  it  in  the  other.  After  all  the  consider- 
ation I  have  been  able  to  bestow  on  the  eases  referred  to,  the 
true  criterion  as  settled  by  them,  and  particularly  by  the  case 
of  Cromarty  or  Ross,  for  deciding  this  point  is  this, — was  the 
putative  fiuher  domiciled  in  Scotland  at  the  period  of  the  mar- 
riage, or  was  he  domiciled  in  England?  It  is  of  no  conse- 
quence where  the  marriage  is  celebrated.  It  was  found  in  the 
case  of  Ross,  that  the  place  of  marriage  had  no  effect.  It 
therefore  brings  every  question  about  the  status  of  legitimacy 
to  a  question  of  foct  of  the  most  difficult  nature ;  depending 
not  only  on  fiusts,  but  on  the  inferences  from  facts.  This  doc- 
trine likewise  leads  to  this  odd  result,  that  when  parties  obtain 
a  license  from  the  Archbishop  of  Canterbury  to  be  married,  he 
grants  it,  not  only  to  the  effect  of  making  them  married  per- 
sons, but  to  the  effect  of  making  perhaps  half  a  dosen  bastards 
legitimate  children.  That  seems  the  consequence  that  must 
follow  from  the  law,  as  laid  down  in  the  case  of  Ross,  that  the 
country  where  the  marriage  is  contracted  is  of  no  conse- 
quence, and  that  the  domicile  of  the  father  alone  is  to  be 
looked  to.  If  that  be  the  law,  the  question  here  is,  just 
whether  Mr  M^Douall,  the  father,  was  resident  in  Scotland  or 
in  England,  and  whether  he  continued  a  domiciled  Scotch- 
man ?  I  am  of  opinion  that  he  continued  to  be  domiciled  in 
Scotland ;  and  that  decides  the  question.  And,  although  with 
some  difficultjr,  I  likewise  am  of  opinion  that  Sir  Hugh  Munro 
was  also  domiciled  in  ScotUnd.  That  being  the  case,  I  concur 
with  the  nuyority  in  the  case  of  M'Douall,  and  with  the  mino- 
rity, I  mean  the  four  Judges  who  signed  the  opinion,  in  the  case 
of  Munro. 

Lord  MackenzU, — I  concur  in  the  opinion  just  delivered.  I 
have  been  of  the  same  opinion  always,  and  I  do  not  yet  see 
sufficient  grounds  to  alter  it.  In  the  case  of  Munro,  I  concur 
with  the  opinion  of  Lord  Moncreiff  and  the  other  Judges  who 
go  along  with  him.  Concurring  with  them,  it  is  not  necessary 
to  resume  the  reasons  for  doing  so,  as  that  opinion  contains  a 
full  statement  of  the  grounds  of  judgment ;  but  I  may  shortly 
refer  to  two  poinu  which  I  think  of  importance.  The  first  is 
the  general  question,  whether  a  Scotch  marriage  can  legitimate 
an  English  bastard  ?  I  think  that  it  may,  for  the  reasons  stated 
in  the  opinion  signed  by  me  in  the  case  of  Ross.  It  is  true  that 
the  Hou86  of  I^rds  £d  not  sustain  the  legitimacy  of  Ross's 
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child ;  but  from  the  speeches  made  on  that  occasion,  I  see  they 
did  not  reverse  on  the  general  point,  but  because  they  held  that 
the  marriage  was  not  to  be  regarded  as  a  Scotch,  but  an  English 
marriage.     It  was  upon  that  view  the  decision  went,  thus 
saving  and  avoiding  the  general  point.     I  do  not  therefore 
think  myself  precluded  by  the  decision  of  the  House  of  Lords, 
from  retaining  the  opinion  I  had  then,  and  have  still,  that  a 
Scotch  marriage  may  legitimate  an  English  bastard.     I  cannot 
help  entertaining  doubt,  whether  the  indelibility  of  English  bas- 
tardy has  any  meaning  beyond  this, — that  an  English  bastard  is 
not  legitimated  by  an  English  marriage.     I  doubt  whether  in- 
delibility is  not  rather  a  quality  in  the  marriage  than  in  the  bas- 
tardy.    Otherwise,  why  does  an  English  marriage  not  legiti- 
mate a  Scotch  bastard  ?     If  the  question  rested  solely  on  the 
quality  of  the  bastardy,  then  a  Scotch  bastard  ought  to  be  ren- 
dered legitimate  by  the  marriage  of  his  parents  in  England,  or 
in  any  country.     But  suppose  it  were  true  that  English  bas- 
tardy is  indelible,  not  only  against  a  marriage  in  England,  but 
against  a  marriage  all  the  world  over; — I  say,  supposing  there 
was  produced  a  Statute  providing  and  declaring  that  an  English 
bastard  born  in  England  should  remain  a  bastard  all  the  world 
over,  notwithstanding  anything  that  could  be  done  in  any 
country, — I  ask,  could  we  give  it  effect  ?     Could  we  acknow- 
ledge the  authority  of  such  a  Statute  ?     I  think  we  would  be 
bound  to  say,  that  the  English  Parliament  might  lule  the  fiite 
of  bastards  in  England,  but  that  its  laws  were  not  entitled  to 
extend  to  other  countries,  and  that  there  was  no  principle  of 
the  law  of  nations  which  could  give  effect  to  such  a  Statute. 
The  second  question  is,  whether  the  marriage  in  this  case  was 
a  Scotch  marriage  ?  which  is  certainly  attended  with  difficulty  ; 
but,  on  the  whole,  my  opinion  is,  that  the  marriage  must  be 
considered  as  a  Scotch  marriage  ;  and  for  two  reasons : — Firsts 
I  think,  on  the  whole,  though  not  without  doubt,  that  the  do- 
micile of  Sir  Hugh  Munro,  at  the  time  of  his  marriage,  was  in 
Scotland ;  and  tecondfy^  that  the  marriage  was  contracted  by 
the  parties  with  a  view  that  they  should  live  in  Scotland,  and 
not  in  England.     That  those  two  circumstances,  taken  together, 
must  have  the  effect  of  making  the  marriage  be  regarded  as  a 
Scotch  marriage,  there  are  many  authorities ;  but  I  think  it  un- 
necessary to  go  beyond  two,  both  decisions  of  the  House  of 
Lords.     The  first  is  the  case  of  Ross ;  and  the  other  that  of 
Warrender.     In  the  case  of  Ross,  the  marriage  took  place  in 
Scotland.     The  parties  came  on  purpose  to  make  it  a  Scotch 
marriage, — they  stayed  a  considerable  time  to  insure  its  being  a 
Scotch  marriage ;  yet,  the  opinion  of  the  House  of  Loids  was, 
that  Ross,  not  being  truly  domiciled  in  Scotland,  but  in  England, 
in  which  he  contemplated  living  with  his  wife,  this  marriage, 
although  contracted  in  Scotland,  clearly  with  a  view  of  legiti- 
mating the  children,  must  be  held  an  English  marriage,  and  for 
that  reason  could  not  have  the  effect  of  legitimating  the  children. 
It  fixed  the  point,  that  a  marriage  may  be  contracted  in  Scot- 
land, under  the  forms  of  the  Church  of  Scotland,  but  that  the 
party  being  a  domiciled  Englishman,  and  having  contracted  it 
with  the  design  of  living  in  England,  it  is  in  law  an  English 
marriage.     And  the  case  of  Warrender  is  the  counterpart  of 
this  decision.     Sir  George  Warrender  was  married  in  England, 
by  the  forms  of  the  English  Church,  to  an  English  lady  who 
had  never  been  in  ScoUand.     It  was  held  that  that  marriage 
must  be  considered  as  a  Scotch  marriage,  because  Sir  George 
was  a  domiciled  Scotchman,  and  the  marriage  was  contracted 
with  the  view  of  the  parties  living  in  Scotland.     For  these 
reasons,  it  was  held  a  Scotch  marriage ;  and  for  these  reasons, 
the  action  of  divorce,  which  was  brought  in  Scotland,  was  held 
not  incompetent.     With  these  two  decisions  before  me,  I  am 
clear,  that  if,  in  point  of  fact,  it  is  made  out  that  Sir  Hugh 
Munro  was  domiciled  in  Scotland,  and  that  at  the  time  he  con- 
tracted the  marriage,  his  intention  was  to  come  to  live  in  Scot- 
land, the  marriage  must  be  regarded,  notwithstanding  the  form 
of  it,  as  being  a  Scotch  marriage.     The  chief  difficulty  was  to 
make  out  satisfactorily  from  the  evidence,  that  these  two  cir- 
cumstances did  exist ;  but,  on  the  whole,  I  am  satisfied  that 
they  did,  and  therefore,  I  hold  the  marriage  of  Sir  Hugh  Munro 
to  he  a  Scotch  marriage.     Holding  this,  I  also  hold  that  it  was 
sufficient  to  produce  the  legitimacy  of  his  daughter,  although 
Ibe  bastardy  was  an  English  bastardy. 


I  think  the  case  of  M'Douall  attended  with  less  difficulty. 
In  that  case,  I  am  not  satisfied  that  the  bastardy  was  an  English 
bastardy.  The  bastard,  although  oooceived  in  Scotland,  hap* 
pened  to  be  bom  in  England ;  but  I  think,  although  a  great 
deal  has  been  said  on  this  point,  that  it  ought  to  be  viewed  as  a 
Scotch  bastard.  But  it  is  not  necessary  to  go  into  that,  —  for, 
supposing  it  were  held  as  an  English  bastard,  I  still  think  legi- 
timation would  take  place ;  for  there  is  no  question  that  the 
marriage,  in  this  case,  was  a  Scotch  marriage,  and  in  my  opinion, 
therefore,  must  have  the  effect  of  conferring  legitimation  on  the 
child.  In  that  case,  therefore,  J  agree  wiUi  ti^e  opinion  of  the 
whole  Judges. 

Lord    Corehouie.'^'My  Lord  President,   when  this    cmise 
(Munro  v.  Munro)  was  reported,  I  issued  a  note  explaining 
generally  the  views  which  I  entertained  of  the  law  as  applicable 
to  it.     But  in  consequence  of  the  discussion  whidi  has  subse- 
quently taken  place,  the  opinions  which  have  been  returned  by 
the  consulted  Judges,  and  what  I  have  heard  to-day  from  your 
Lordships,  I  feel  it  incumbent  upon  me  to  enter  a  little  more 
fully  both  into  the  law  and  the  fiu*ts  of  the  case.     Various 
questions  have  been  raised  at  the  bar,  and  argoed  with  great 
minuteness  and  ability ;  but  it  appears  to  me  ^at  the  decision 
must  rest  on ^  the  circumstance  where  Sir  Hugh  Munro  was 
domiciled  at  the  date,  not  of  the  pursuer's  birth,  but  of  his 
marriage  to  her  mother.     It  is  admitted  on  both  sides,  that  the 
pursuer  was  bom  iUegitimate,  whether  her  parents  were  then 
domiciled  in  Scotland  or  in  England.     By  the  law  of  both 
countries,  a  child  born  out  of  wedlock  most  necessarily  be  so  at 
its  birth.     It  is  needless  to  advert  to  an  exception,  or  supposed 
exception  to  that  rule  in  the  law  of  Scotland,  I  mean  as  to  the 
issue  of  a  putative  marriage,  because  it  has  no  connection  vrith 
this  case.     The  sfafacs  impressed  on  a  party  by  the  law  of  his 
domicile,  continues  when  his  domicile  is  tranrferred;  but  after 
it  is  transferred,  his  staiuB  fislls  under  the  control  of  the  law  of 
the  new  domicile,  and  becomes  subject  to  its  operation.     What- 
ever would  change  the  staiug  of  a  person  bora  or  domiciled  in 
Scotland,  must  change  the  $tatu»  of  one  bora  and  domiciled 
elsewhere,  but  who  afterwards  acquires  a  domicile  in  Scotland. 
Were  it  otherwise,  a  person  would  import  into  his  new  domicile 
not  only  the  statuB  which  he  held  in  his  previous  domicile,  but 
the  law  which  regulated  that  status,  which  would  lead  to  inex- 
tricable confusion.     It  has  been  argued  at  the  bar,  that  if  a  per- 
son is  born  illegitimate  in  England,  his  illegitimacy  is  indelible, 
though  he  should  remove  his  domicile  elsewhere.     I  am  of 
opinion  that  that  position  cannot  be  maintained;  and  I  do  not 
think  that  any  of  the  consulted  Judges  have  held  it  to  be  tenable. 
In  an  analogous  case,  the  doctrine  of  a  marriage  being  indis- 
soluble here,  because  it  was  contracted  in  England,  has  been 
uniformly,  and,  as  I  think,  rightly  rejected  by  our  Courts;  and 
a  single  decision  in  England  to  the  contrary  is,  I  believe,  now 
viewed  in  that  country  by  the  highest  authorities  in  the  same 
light  in  which  it  has  always  been  viewed  here.     As  there  can 
be  no  marriage,  wherever  contracted,    whidi  is  indissoluble 
in  Scotland,  on  the  same  principle,  there  can  be  no  illegiti- 
macy necessarily  indelible.     On  this  point  I  concur  entirely 
with  Lord  GilUes  and  Lord  Mackenzie ;  and  I  conceive  that 
nothing  turns  in  this  case  on  the  status  either  of  the  pursuer 
or  her  parents  at  the  period  of  her  birth.     At  the  period  of 
Sir   Hugh   Munro's  marriage,    he  was    either   domiciled    in 
Scotland,  or  he  was  not.     If  he  was  domiciled  in  ScoUand 
at  that  time,  his  marriage  in  England,  celebrated  according  to 
the  laws  of  that  country,  must  have  haid  the  same  effect  as  if  it 
had  been  l^;ally  celebrated  in  this  country,  and  as  if  parties  had 
actually  been  resident  here.  "  Quando  lex  in  personam  dirigitur 
respiciendum  est  ad  leges  illius  dvitatis  qu»  personam  habet 
subjectaro,  id  est,  leges  domicilii:"    Hertius  De  Con.  Leg.  p. 
123.     *'  Laws  purely  personal,"  says  BouUenms,   "  whether 
universal  or  particular,  extend  themselves  everywhere ;  that  is 
to  say,  a  man  is  everywhere  deemed  in  the  same  state,  whether 
universal  or  particular,  by  which  he  is  affected  by  Uie  law  of 
his  domicile."     This  aphorism  is  universally  received.     The 
same  author  says,  **  that  the  whole  world  acknowledges  that 
the  status  of  a  person  depends  upon  his  actual  domicile."     The 
apparent  exceptions  to  the  rule  arise  in  cases  in  which  the  ques- 
tion of  status  is  complicated  with  other  questions  respecting  the 
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of  landed  property,  inberitance  ab  intestaio,  foreign 
contracts,  fcc.,  to  one  of  which  1  shall  afterwards  have  occasion 
to  refer.     It  follows,  therefore,  I  conceive,  that  if  Sir  Hagh 
Munro  was  domiciled  in  Scotland  at  the  time  of  his  marriage  in 
England,  the  pursuer  would  be  legitimated  by  that  marriage. 
I  observe  that  a  doubt  has  been  started,  whether  this  effect 
would  have  taken  place,  on  the  ground  that  Lady  Munro  was 
domiciled  in  England  at  that  (Period,  because  the  only  recog- 
nized parent  of  an  illegitimate  child  is  the  mother.     I  do  not 
think  that  there  is  any  room  for  that  doubt.     By  the  nuptial 
benediction.  Sir  Hugh's  Scotch  domicile,  in  the  case  supposed, 
would,  eo  ipso,  have  become  the  domicile  of  bis  wife  and  his 
child,  and  the  child  would  simultaneously  have  acquired  her 
Other's  domicile,  and  the  benefit  of  the  Scotch  law  of  legitimation. 
I  think  it  unnecessary  to  quote  a  series  of  authorities  in  support 
of  these  propositions.     I  hold  them  to  be  elementary  principles 
of  international  law,  and  they  are  not  called  in  question  by  a 
great  majority  of  the  consulted  Judges,  and  of  your  Lordships. 
But,  on  the  other  hand,  let  it  be  assumed  that  Sir  Hugh  was 
domiciled  in  England  at  the  time  of  his  marriage,  and  in  my 
humble  apprehension,  it  follows  as  clearly  that  the  opposite  re- 
sult mast  take  place.     The  pursuer  was  not  legitimated  by  the 
English  marriage  in  that  case,  because,  by  the  law  of  England 
attaching  on  all  the  subjects  of  that  country,  legitimatio  per  su6- 
^quen9  matrimonium  does  not  obtain.     Notwithstanding  their 
marriage,  therefore,  and  subsequent  to  it,  the  pursuer  remained 
illegitimate ;  and  according  to  the  aphorism  already  quoted,  she 
was  illegitimate  not  only  in  England,  but  all  the  world  over. 
According  to  the  same  maxim,  when  her  parents  and  she  re- 
moved to  Scotland,  and  acquired  a  new  domicile  there,  she  came 
with  the  9iatu9  of  illegitimacy  affixed  to  her,  and  the  mere 
change  of  domicile,  per  se,  could  have  no  effect  upon  her  status. 
Then,  how  could  she  be  legitimated  afterwards?     Not  by  the 
marriage  of  her  parents,  for  they  were  married  before  she  came, 
and  could  not  be  married  a  second  time.     The  mere  repetition 
of  the  ceremony,  supposing  it  had  been  repeated,  which  it  was 
not,  could  not  operate  upon  her  status  any  more  than  it  could 
operate  upon  their  status.     It  would  have  been  a  vain  and  idle 
form.     But  there  is  no  other  mode  of  legitimation  known  in 
Scotland,  (I  lay  out  of  view  the  interference  of  the  Legislature) ; 
therefore,  if  she  was  not  legitimated  per  suhsequens  matri- 
numimm  before  she  left  England,  she  must  have  remained  ille- 
gitimate after  her  domicile  was  removed  to  Scotland.     It  seems 
to  be  argued,  though  not  very  confidently,  that  a  different  rule 
should  be  applied  to  this  case,  because  the  question  is  involved, 
whether  the  pursuer  shall  succeed  as  heiress  of  entail  to  a 
Scotch  estate,  and  consequently  the  law  of  legitimation  per 
itulfsequens  matrimonium,  must  be  applied  wherever  the  succes- 
sion to  landed  property  in  Scotland  is  at  issue.     I  humbly  con- 
ceive that  that  circumstance  must  be  entirely  laid  out  of  view, 
because  the  pursuer's  right  to  inherit  land  in  Scotland  depends 
entirely  on  her  status ;  and  according  to  every  principle  of  inter- 
national law,  her  status  cannot  be  different  in  Scotland  from 
what  it  is  in  England.     Status  once  impressed,  and  remaining 
unchanged,  must,  as  already  said,  be  the  same  all  over  the 
world.     The  English  case  of  Birtwhistle,  which,  I  presume,  is 
alluded  to  in  the  pursuer's  argument,  does  not,  as  I  understand 
it,  at  all  infringe  upon  this  principle.     The  decision  in  that  case 
proceeded  on  tibe  ground,  that,  by  the  statute  law  of  EiTgland, 
no  one  can  inherit  property  of  a  certain  description  there,  unless 
he  is  bom  in  lawful  wedlock.     One  of  the  Judges  says,  "  I  take 
it  that  legitimacy  alone  is  not  sufficient  to  make  a  person  inherit 
soccage  lands.     It  must  be  legitimacy  sub  modo :  the  heir  must 
be  »  child  bom  after  marriage."     By  the  same  argument,  if  the 
pursuer  could  say,  that  in  virtue  of  a  Scotch  statute,  every  child 
bom  of  parents  married,  either  before  or  after  his  birth,  is  en- 
titled to  succeed  as  heir  under  a  Scotch  tulzie,  her  plea  would 
be  irresistible.     But  there  b  no  such  statute  in  the  law  of  Scot- 
land.    Her  right  to  inherit  depends  upon  her  status  alone.     Let 
us  come  then  to  what  I  conceive  to  be  the  real  and  only  ques- 
tion  at  issue, — where  was  Sir  Hugh  Munro  domiciled  at  the 
date  of  his  marriage  ?     There  is  no  doubt  that  Scotland  waa 
the  domicile  of  his  origin  ;■—  that  he  retained  this  domicile  while 
he  was  in  England  at  his  education,  and  on  the  continent  for 


the  benefit  of  foreign  travel ; — and  that  he  retained  it  after  fiis 
return  from  the  continent,  while  he  resided  with  his  mother  at 
her  house  of  Ardullie  in  Ross-shire.  But  what  was  the  domi- 
cile of  his  choice  ?  When  he  returned  from  the  continent,  he 
had  no  house  of  his  own,  at  least  no  house  which  was  habitable. 
The  Castle  of  Fowlis  was  ruinous,  and  he  did  not  carry  on  the 
repairs  which  his  father,  Sir  Harry  Munro,  had  commenced. 
While  he  was  in  Ross-shire  at  that  time,  he  was  a  lodger  or 
boarder  with  his  mother  for  three  or  four  years ;  and  having  a 
misunderstanding  with  her,  he  left  this  country  in  1794,  and 
went  to  London,  where  he  resided  for  eight  years,  without  once 
setting  his  foot  in  Scotland.  After  living  in  lodgings  for  a 
short  time,  he  took  a  lease  of  a  house  for  twenty-one  years, 
with  two  breaks,  but  of  which  he  did  not  avail  himself,  and  this 
vras  bis  permanent  abode.  It  will  be  particularly  observed  that 
he  did  not  go  to  London  for  the  discharge  of  any  temporary 
duty,  or  in  the  exercise  of  any  temporary  office,  or  for  any 
transient  object.  He  was  not  in  the  army, — the  navy, — or  in 
Parliament.  He  did  not  go  to  enjoy  the  amusements  of  fashion- 
able life,  during  the  fashionable  season  only ;  nor  to  superintend 
a  law-suit,  nor  to  bring  any  specific  piece  of  business  to  a  con- 
clusion. London  was  his  ordmary  and  sole  residence  for  seven 
years  before  his  marriage ; — it  was  so  at  the  date  of  his  marriage, 
and  continued  to  be  so  at  least  for  one  year  afterwards.  Here, 
then,  is  a  continued  residence — a  fixed  abode — for  a  long  period 
of  years.  I  do  not  say  that  residence  of  itself  constitutes  a  domi- 
cile, but  it  is  a  main  ingredient  in  constituting  the  domicile  of 
choice.  There  is  another  and  still  more  important  ingredient.  It 
was  in  London  where  he  had  his  establishment,  and  his  sole 
establishment.  The  Code  Civile  of  France  declares  that  the  do- 
micile of  every  Frenchman  is  the  place  where  he  has  his  principal 
establishment.  That  is  not  kn  arbitrary  rule  of  French  law.  It 
is  drawn  from  a  careful  collation  of  all  their  writers  on  this 
subject ;  and  in  consequence  of  that  kingdom  being  at  one  time 
divided  into  various  States,  in  some  of  which  the  Roman,  and 
in  others  a  consuetudinary  law  prevailed,  this  branch  of  juris- 
prudence was  cultivated  at  an  earlier  period,  and  more  success- 
fully than  in  any  other  country  in  Europe.  Now,  as  has  just 
been  said.  Sir  Hugh  Munro  had  no  establishment  before  he 
went  to  London  in  1794.  It  was  in  London  where  his  family 
and  his  servants  were  then  placed,  and  where  they  continued  to 
reside.  There  were  his  carriages,  his  furniture,  his  plate,  his 
pictures,  his  library,  his  wines, — every  article  of  use  or  enjoy- 
ment in  life,  according  to  the  way  in  which  he  chose  to  live. 
So  fitf  as  domicile,  therefore,  is  constituted  bv  fiict,  that  is,  by 
residence  and  establishment,  the  proof  of  Sir  Hugh  Munro's 
domicile  is  complete.  But  I  am  aware  that  domicile  is  not  con- 
stituted by  fact  alone,  hut  facto  et  animo,  and  it  is  on  the  ques- 
tion of  intention  that  the  pursuer  takes  her  stand.  It  appears 
to  me,  that  the  circumstances  in  which  Sir  Hugh  Munro  fixed 
his  residence  in  London,  and  formed  an  establishment  there, 
lead  to  the  inference  that  he  meant  to  make  it  his  fixed  abode. 
When  he  left  the  Castle  of  Fowlis  in  a  ruinous  state,  and 
stopped  the  repairs  which  his  &ther  had  commenced,  he  plainly 
did  not  mean  to  reside  there.  It  was  not  a  fit  abode  for  a 
highland  chief,  or  indeed  for  any  gentleman  of  his  station  and 
fortune.  He  rendered  it  still  more  unfit  for  that  purpose  by 
letting  off  the  home  &rm  and  part  of  the  lawn.  In  1796,  a 
lease  of  the  farm  and  lawn  was  granted  for  seven  years,  with 
a  break  at  the  end  of  three.  But  in  1799,  the  break  was  dis- 
charged, and  the  lease  rendered  absolute  for  seven  years.  On 
the  contrary,  the  lease  of  his  house  in  London  was  of  a  length 
that  clearly  indicated  the  intention  of  permanent  residence, 
coupled  with  the  circumstance  that  his  whole  establishment  was 
there.  It  is  said,  that  ScotUnd  being  Sir  Hugh  Munro's  do- 
micile of  origin,  the  presumption  of  law  is,  that  he  did  not 
mean  to  change  it.  'That  rule  may  hold  in  the  general  case, 
but  here  there  are  presumptions  much  more  than  sufficient  to 
outweigh  it.  Sir  Hugh  Munro  was  a  gentleman  of  fortune,  of 
talents  and  acquirements ;  he  was  educated  from  his  youth  in 
England ;  when  his  education  was  finished,  he  resided  eight 
years  constantly  abroad,  or  in  the  metropolis.  He  lived  in  the 
fashionable  world  in  Paris  and  in  London,  and  that  at  the  period 
of  life  when  habits  and  tastes  are  formed.     Whether  is  it  pre- 
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Burnable,  in  these  drcumstances,  that,  at  the  age  of  thirty -one) 
he  would  fix  his  residence  in  London,  or  in  a  ruined  castle  in 
the  far  north  of  Scotland,  where  he  had  no  employment  or  oc« 
cupation,  and  where  he  could  never  hope  to  enjoy  the  polished 
society  to  which,  from  his  youth  upwards,  he  had  been  accus- 
tomed ?  I  think  that  the  presumption  is  in  favour  of  the  Lon^ 
don  residence.  Politics  and  agriculture,  the  motives  which 
most  frequently  induce  gentlemen  to  reside  on  their  estates  in 
the  country,  did  not  operate  in  his  case.  He  may  have  given 
bis  vote  at  an  election,  but  he  never  took  any  part  as  a  candi- 
date or  active  partisan.  As  for  fiurming,  again,  we  have  seen 
that  he  let  the  ground  round  bis  mansion  upon  a  lease  up  to  the 
very  door.  T^e  these  circumstances  in  connection  with  the 
het  that  be  did  reside  in  London  uninterruptedly  for  eight 
years,  down  to  the  period  of  his  marriage,  and  a  year  after- 
wards, there  cannot,  I  conceive,  be  a  question  that  at  that  pe- 
riod his  domicile  was  in  England,  in  so  fiir  as  intention  can  be 
inferred.  But  there  is  a  voluminous  correspondence  produced, 
and  much  reliance  is  placed  on  certain  expressions  in  his  letters 
from  London,  bearing  that  he  is  to  return  to  Scotland,  and  to 
live  at  Fowlis.  But  do  those  expressions,  when  read  in  con- 
nection with  the  context,  import  that  he  was  to  return  to  Scot- 
land with  a  view  to  settle  permanently  there,  and  to  live  at  the 
Castle  of  Fowlis  during  the  rest  of  his  life  ?  The  very  reverse 
is  manifest.  Every  year  during  these  eight  yean  he  meditated 
a  visit  to  Scotland, — and  every  year,  for  some  reason  or  another, 
it  was  put  off.  It  is  in  allusion  to  these  visiu  that  he  says  he 
is  to  retuni,  and  it  is  during  these  visits  that  he  expresses  a 
wish  to  reside  at  Fowlis.  Thus,  in  1797,  he  writes  to  his 
factor, — "  the  mill  is  not  to  work  before  my  return  to  Ross- 
shire  i**  and  certain  articles  will  be  paid  "  when  I  return  to 
Ross-shire."  In  a  letter  to  the  same,  he  writes,  that  certain 
papers  are  to  be  sealed  up, — "  not  to  be  opened  till  my  return 
to  Ross-shire."  But  in  other  letters  at  that  very  time,  and  re- 
lating to  this  intended  visit,  he  says :  '*  I  am  not  yet  quite  de- 
cided on  my  jaunt  to  Scotland. "  He  orders  job-horses  to  be  hired 
during  his  stay  in  Scotland ;  and  in  a  letter  to  his  agent,  Mr 
M'Kensie,  dated  the  13th  October  1797,  he  says  expressly, — 
'*  my  stay  in  tbe  country  will  be  about  six  weeks,  or  to  the 
end  of  December  at  the  very  latest."  Again,  as  to  living  at 
Fowlis  Castle,  he  writes :  "  It  is  my  resolution,  please  God, 
to  go  early  next  summer  into  Scotland.  I  wish,  if  possible, 
to  reside  at  Fowlis  while  I  am  in  that  country."  Then  it  is 
Bald  that  he  expresses  an  intention  of  taking  the  management 
of  his  affiurs  in  Scotland,  and  acting  as  his  own  &ctor,  which 
is  represented  to  infer  an  intention  of  constant  residence  in  this 
country.  But  there  is  satisfactory  proof  in  the  very  same  let- 
ter that  this  was  not  his  intention.  It  appears  that  he  did  take 
the  management  of  his  whole  estate,  to  a  certain  extent,  from 
the  year  1795,  downwards,  and  gave  special  directions  in  writ- 
ing about  every  matter,  however  important  or  however  trivial, 
from  the  letting  of  leases  and  levying  rents,  down  to  the  cus- 
tody of  the  key  of  the  meal  chest,  and  the  disposal  of  empty 
packing  boxes.     But  all  these  directions  were  given  year  after 

Cir,  for  seven  years,  during  which  he  was  never  absent  from 
ndon.  With  regard  to  the  phrase  of  being  his  own  fiictor, 
observe  how  it  is  limited.  Writing  to  Mr  David  Aitken  in 
1795,  he  says : — "  When  in  tbe  country,  as  I  writ  you,  I  shall 
consider  myself  as  factor,  under  your  directions ;  when  I  am 
here  you  will  be  factor  under  mine."  And  in  another  letter  to 
the  same  person,  he  says : — "  I  embrace  thb  opportunity  of  in- 
forming you  that  though  I  propose  being  my  own  factor,  I  shall, 
both  when  in  Ross-shire  and  here,  refer  the  management  of  the 
estate  to  you."  Occasionally  he  sent  articles  of  furniture  from 
London  to  Fowlis  Castle,  but  such  articles  must  have  been  re- 
quisite for  the  accommodation  of  himself  and  his  family,  though 
he  had  contemplated  a  jaunt  for  six  weeks  only,  as  he  did  in 
1797.     I  may  observe  also,  that  the  facility  with  which  all  bis 

Projected  annual  visits  for  seven  years  were  abandoned,  shows 
ow  much  he  was  attached  to  a  London  Ufe.  Even  after  his 
marriage,  and  after  Lady  Fowlis's  death,  it  may  be  remarked 
that  he  stayed  only  a  few  years  in  Scotland,  after  which  he  re- 
turned to  London,  retaining  during  the  whole  intermediate  time 
bis  house  in  Gloucester  Place,  which  proves  that  even  then  he 


had  no  intention  of  abandoning  his  London  domicile.  He  re- 
visited Scotland  in  1817,  and  spent  two  or  three  years  in  Ross- 
shire,  when  he  finally  left  this  country,  and  hastened  back  to  tbe 
scene  which  he  was  fitted  by  his  education,  his  habits  and  pur- 
suits, to  enjoy,  and  where  since  that  time,  (excepting  some  short 
visits  to  the  continent)  be  has  uniformly  remained.  From  the 
year  1794,  then,  when  he  first  established  his  domicile  in  Lon- 
don,  to  the  present  day,  he  has,  with  the  exceptions  mentioned, 
been  constantly  resident  there,  being  a  period  of  no  less  than  forty- 
three  years,  and  there  he  continues.  I  do  not  think  there  can 
be  more  conclusive  evidence  to  establish  a  domicile  of  choice, 
facto  ei  animo.  The  pursuer  founds  on  a  citation  from  the 
commentator  John  Voet,  and  she  says  the  general  principle  of 
law  cannot  be  better  expressed  than  in  his  words. — **  Ulud 
certum  est  neque  solo  animo  neque  destinatione  patris  fiimilias, 
aut  eontestatione  sola,  sine  re  et  facto  domicilium  constitui : 
neque  sola  domus  oomparatione  in  aliqua  regione ;  neque  sola 
habitatione  sine  proposito  illic  perpeiuo  mortmdi^  cum  Ulpianus 
a  domidlio  habitationem  distinguat :"  Voet,  5.  393.  But  al- 
though Vattel  has  expressed  himself  to  nearly  the  same  pur- 
pose, I  have  no  hesitation  in  saying,  that  if  at  any  time  that 
was  tbe  rule  of  international  Uw,  it  is  not  so  at  present.  The 
correct  principle  is  laid  down  by  Professor  Story  in  his  excel- 
lent work  on  the  Conflict  of  Laws.  "  Vattel  has  defined  do- 
micile to  be  fixed  residence  in  any  place  with  an  intention  of 
always  staying  there.  But  this  is  not  an  accurate  statement. 
It  would  be  more  correct  to  say,  that  that  place  is  properly  the 
domicile  of  a  person  in  which  his  habitation  is  fixed,  without 
any  present  intention  of  removing  therefrom :"  Story  on  tbe 
Conflict  of  Laws,  p.  42.  It  is  possible  that  Sir  Hugh  Munro, 
besides  his  intention  of  making  short  visits  to  Scotland,  may 
have  contemplated  at  some  future  and  indefinite  period  of  Ufe, 
to  take  up  his  abode  in  Ross-shire.  But  that  is  not  enough. 
The  same  author  observes,  (p.  45.)  that  "  if  a  person  luis  ac- 
tually removed  to  another  place  with  an  intention  of  remaining 
there  for  an  indefinite  time,  and  as  a  place  of  present  domicile, 
it  becomes  his  place  of  domicile,  notwithstanding  he  may  en- 
tertain a  floating  intention  to  return  at  some  future  period." 
Can  it  be  maintained  that  Sir  Hugh  Munro  at  the  time  of  his 
marriage,  or  at  any  other  time  during  the  last  forty-three  years, 
is  proved  to  have  had  more  than  "  a  floating  intention"  to  set- 
Ue  himself  permanently  in  ScotUnd  ?  T  wo  cases  have  been  cited 
for  the  pursuer, — that  of  the  Earl  of  Strathmore's  son  in  the 
House  of  Lords,  and  that  of  Lord  Somerville^s  succession  in 
the  Court  of  Chancery.  The  case  of  Strathmore  does  not  bear 
upon  this  question  at  all ;  for  it  was  admitted  on  both  sides, 
from  the  outset,  that  Lord  Strathmore's  domicile  was  in  Eng- 
land. Lord  Somerville's  case  agrees  with  this  case  in  two 
particuUtfs.  Lord  Somerville,  as  well  as  Sir  Hugh  Munro,  had 
a  Scotch  domicile  of  origin,  and  both  had  houses  in  Scotland 
and  in  London.  But  in  every  other  circumstance  the  cases  are 
exactly  opposed  to  each  other.  Lord  Somerville's  time  was 
equally  divided  between  Scotland  and  England.  He  lived  one 
half  of  the  year  in  London,  and  the  other  half  in  Mid«Lothian. 
In  Scotland,  his  establishment  and  style  of  living  were  suitable 
to  his  rank  and  fortune.  In  London  he  had  only  one  or  two 
female  servants,  and  brought  two  men  servants  from  Scotlandp 
taking  them  back  with  him  when  he  returned,  and  using  job- 
horses  in  London  occasionally.  In  his  manner  of  living  in 
London,  he  was  very  private, — seeing  no  company,  dining 
usually  at  a  dub,  and  keeping  his  servants  on  board-wages.  His 
house  in  London  was  out  of  repair.  On  the  contrary.  Sir 
Hugh  Munro,  at  the  time  of  his  marriage,  b^ng  the  period  in 
question,  did  not  divide  his  time  between  Scotland  and  Eng*- 
land,  but  spent  the  whole  year  in  London.  He  kept  up  a  con- 
stant establishment  in  London ;  in  Scotland  he  had  no  esta^ 
blishment  whatever.  In  England  Sir  Hugh  Munro*s  style  of 
.living  was  suitable  to  his  rank  and  fortune ;  in  Scotland,  he 
had  only  two  female  servants  to  take  care  of  hia  house.  When 
he  contemplated  a  visit  to  Scotland,  every  year  for  eight  years, 
he  intended  to  take  his  own  servants  with  him,  and  to  bring 
them  back  to  England,  and  to  use  job-horses  occasionally  in 
Scotland.  When  he  did  visit  Scotland,  but  after  tbe  period  in 
question^  he  lived  very  privately,  seeing  little  company,  and 
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his  bouse  WM,  as  it  always  had  been,  out  of  repair.  On  these 
grounds,  I  have  come  to  the  conclusion,  that  Sir  Hugh  being 
dofaidled  in  England  at  the  date  of  his  marriage  with  Lady 
Manro,  the  pursuer  remains  illegitimate.  My  opinion,  in  point 
of  law,  is  the  same  with  that  of  Lord  Gillies  and  Lord  Mac- 
kenzie. On  the  fact,  I  agree  with  the  minority  of  the  consulted 
Judges. 

With  regard  to  the  case  of  M'Douall,  it  is  admitted  that  the 
domicile  of  Colonel  M*Douall  was  in  Scotland.  He  went  to 
England  with  his  regiment;  and  it  is  laid  down  in  all  the 
books,  that  a  person  absent  on  military  service  retains  bis  pre- 
vious domicile.  Further,  I  am  inclined  to  think,  that  the  lady 
whom  he  married  in  England  retained  her  Scotch  domicile. 
Sbe  went  with  the  Colonel  to  England,  and  while  there,  had 
illegitimate  children  bom  to  him,  whom  he  wished  to  have 
educated  in  England.  The  Colonel  took  a  house  for  them  at 
Penrith  for  that  purpose ;  and  I  consider  the  lady  as  a  part  of 
his  fiunily  and  acting  as  the  governess  or  superintendent  of  his 
children  while  there.  It  is  laid  down  in  the  Roman  law,  that 
men-servants  and  maid-servants  (famuli  et  aneUlaJ  follow  the 
domicile  of  their  master ;  and  on  that  account,  I  think  this 
lady,  as  the  govemeu  of  Colonel  M'Douall's  children,  retained 
her  Scotch  domicile.  But  at  the  same  time,  in  my  opinion, 
Mrs  M'Douairs  domicile,  at  the  period  of  her  marriage,  is  a 
matter  of  no  consequence  whatever.  On  the  principle  stated 
in  the  preceding  case  of  Munro,  I  conceive  that  the  moment 
the  marriage  took  place,  Colonel  M'Douall's  domicile  became 
the  domiole  of  the  lady  and  her  children ;  and,  at  the  same 
moment,  the  children  had  the  benefit  of  the  Scotch  law  of  legi- 
timation. 

Lffrd  President, — Bruce  was  held  domiciled  elsewhere,  al- 
though actually  on  his  passage  home. 

Lord  CorehouBe. — ^Persons  going  to  the  East  or  West  Indies 
from  this  country,  with  the  view  of  making  a  fortune,  have  for 
the  most  part  a  fibced  intention  of  returning  home  when  their 
fortune  is  made,  I  know  but  of  one  instance  of  a  gentleman 
who  realised  a  large  fortune,  and  who  had  retired  from  the 
public  service,  but  who  resolved  to  end  his  days  on  the  banks  of 
the  Ganges.  There  is  a  series  of  decisions,  both  in  our  own  and 
the  EngUsh  books,  among  the  rest  that  of  Bruce,  to  which  your 
Lordship  alludes,  in  whidi  persons  in  the  civil  service  in  India, 
though  they  had  expressed  a  decided  intention  to  return  to 
Britain,  and  had  taken  steps  for  that  purpose,  were  held  to  have 
had  an  Indian  domicile. 

The  Court  accordingly  assoilzied  the  defenders. 

Pursuer's  Authorities. — Robertson  on  Personal  Succession, 
p.  168.  Craig,  Ub.  IL  dieg.  13,  §  16 ;  II.  18.  18  and  19. 
Stair,  B.  IIL  t.  3,  §  42.  Ersk.  B.  L  t.  6,  §  42 ;  B.  IV.  t.  2, 
§  34.  Bank.  B.  L  t.  5,  §  54.  Case  of  M*Adam,  May  1813  s 
Dow,  I.  148.  1567,  c.  13 ;  1649,  c.  12;  1661,  c  38;  1690, 
c.  25 ;  1696,  c.  31.  Anderson  v.  Fullerton,  13th  Nov.  1795 ; 
Mor.  12,690.  Sheddan  v,  Patrick,  1st  July  1803 ;  Mor.  v. 
Foreign,  App.  No.  6.  Case  of  Birt  whistle ;  Shaw,  IV.,  A  pp. 
5,  p.  95.  Warrender  v.  Warrender ;  Jurist,  Vol.  VI.  p.  465. 
Vattel,  B.  IL  c.  8,  §  14,  p.  175,  4th  edit.  Story,  c  6,  §  193. 
Dig.  fib.  5,  t  1,  §  65.  4  Geo.  IL  c.  21,  §  I,  and  13  Geo.  IIL 
e.  21,  §  1.  Case  of  Lord  Somerville,  Vesey's  Reps.  Vol.  V. 
p.  750.  Earl  of  Strathmore,  March  1821.  Rose  v.  Ross,  May 
15, 1827,  16th  July  1830 ;  W.  and  S.  IV.  289.  Hertius,  De 
CoUisione  Legum,  §  8,  p.  123.  Milller,  Promptuarium  Juris,  § 
64.    Case  of  Cond ;  Boullenois. 

Defenders'  Authorities Grant  v.  Pedie,  July  5,  1825 ;  W. 

and  S.  I.  p.  716.  Strathmore  Case,  March  1821 ;  W.  and  S. 
Vol  IV.,  App.  5.  pp.  90,  91,  93,  94.  See  App.  to  Appeal 
Caies  in  Rose  v.  Ross,  p.  13.  Bempde  o.  Johnston ;  Vesey 
joaior's  Rep.,  VoL  III.  p.  198.  Somerville  v.  Lord  Somer- 
rifle;  Ibid,,  Vol  V.  p.  750.  Blackstone,  B.  L  16,  §  3,  Vol. 
1.  pp.  455,  459.     L.  24.  Ulp.  c  27,  ad  aub.     Ulp.  fragn.  tit. 

5,  §  8.  Nolen's  Poor  Laws,  Ed.  1825,  Vol.  L  p.  323.  De  la 
Vegatr.  Yianna;  Bam.  and  Adolphus,  L  284.  J.  N.  Hertij 
Commentatxonum  de  Selectis,  ke,  torn.  L  §  4  ;  §  5,  p.  121 ;  | 

6,  p.  123 ;  §  12,  p.  128 ;  §  15,  p.  129.  HofiuOLer,  Principia 
Juris  CivDis,  §  139,  p.  112.     Story,  p.  90,  §  93 :  B.  L  e.  4,  $ 


102,  p.  96.  Ferguson  on  Consistorial  Law,  p.  84.  Cases  of 
Forbes,  Levett,  Rowland.  Huberi  Prelect,  de  Conflict.  Legium, 
tit.  2,  §  2.  Karnes*  Principles  of  Equity,  B.  III.  §  8,  p.  271. 
Lord  Redesdale  in  case  of  Lindsay  v,  Tovey,  p.  4.  Ersk.  B« 
I.  t.  6,  §  52.  Jolly  V.  McGregor,  W.  and  8.  B!ep.  VoL  IIL  p. 
156. 

Lord  Ordinary,  Corehouse.  ~.ilc#.  Dean  of  Faculty  (Hope), 
Forsyth  ;  Sang  and  Adam,  Agent: — AU.  Solicitor-General 
(Rutherfurd),  P.  Robertson,  Patton;  Smith  and  Kinnear,  W.S., 
AgenU N.  CUrk [G.D.F.] 


16^  November  1837. 
FiasT  Division (G.D.F.) 

No.  26.  —  James  M'Doualii  and  Johit  Aitdrew 
M^DouALL,  Pursuers^  v.  The  Right  Honourable 
Christian  Bbown  Countess  of  Dalhousie,  and 
Geobge  Earl  of  Dalhousie  for  his  inieresty  and 
The  Right  Honoubable  jABiES  Andrew  Lord 
Ramsay,  Defenders. 

Parent  and  Child — Legitimation — Marriage — Bastard — ^Domi- 
cile— A  Scotchman,  a  military  officer,  contracted  an  intimacy 
with  a  Scotchwoman  in  Scotland,  He  went  into  England 
with  his  regiment  on  duty,  accompanied  by  the  lady,  who,  while 
the  parties  were  unmarried,  gave  birth  there  to  several  children : 
the  eldest  being  bom  within  a  year  of  the  connexion.  After 
the  births  of  these  children,  and  on  the  lapse  of  several  years^ 
they  executed  together  a  marriage-contract,  by  which  thiy  ac- 
cevted  of  one  another  for  lawfiil  spouses — Circumstances  m 
which,  the  domicile  of  the  parties  being  found  to  be  in  Scot* 
land,  held,  that  the  issue  became  legitimate  per  subsequens 
matriroonium,  to  the  effect  of  conferring  on  them  right  to  suC' 
ceed  to  entailed  property,  as  lawfd  heirS'Substitute  under  the 
tailzie —  Observed,  that  the  doctrine  (^bastardy  being  indelible 
by  the  law  of  England,  cannot  affect  a  question  of  status  in 
Scotland. 

The  late  Colonel  Andrew  M^Douall,  of  Logan,  was, 
about  the  year  1795,  appointed  to  the  command  of  a 
Scotch  fencible  regiment  of  cavalry,  called  the  Prince 
Royals.  While  recruiting  at  Dumfries  in  that  year, 
he  became  acquainted  wiUi  a  young  Scotchwoman  ox 
the  name  of  Mary  Russell,  who  took  up  her  abode  with 
him  at  Culgroat.  In  1796,  the  regiment  was  ordered 
to  England,  and  was  variously  stationed  at  Manchester, 
Chester,  Whitehaven,  and  other  places,  till  disbanded 
in  1800.  At  all  of  these  places  she  and  Colonel  Mac- 
Douall  continued  their  intimacy,  and  on  the  disband- 
ing of  the  regiment,  they  lived  together  at  Penrith ; 
and  down  to  the  period  of  the  declaurator  of  marriage 
in  1808,  she  never  was  out  of  England.  In  conse- 
quence of  the  connexion  which  existed  between  the 
parties,  Mary  Russell  gave  birth  to  several  children  in 
England,  in  regard  to  whom  Colonel  M'Douall  was 
taken  bound  by  the  local  authorities  to  free  and  relieve 
the  parish  of  their  expense,  as  illegitimate  offspring. 
The  bonds  which  Colonel  M*Douall  granted  on  the 
occasion  of  her  several  pregnancies  declared,  as  is  usu- 
ally the  case,  that  the  expected  mother  was  a  single 
woman,  and  that  as  the  "  child  or  children  will  be  a 
bastard  or  bastards,  and  may  hereafter  become  charge- 
able to  the  said  parish,"  therefore  he  became  bound  in 
a  certain  sum  of  money  to  free  the  parish  of  the  charge. 
The  bond  given  on  the  birth  of  the  pursuer,  John 
Andrew,  described  Mary  Russell  as  a  lodger  or  inmate 
with  Colonel  M^Douall.  James,  the  present  pursuer, 
was  bom  at  Chester  in  1796.  Another  son,  the  other 
pursuer  John,  was  born  in  1805^  at  Penrith,  where 
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Colonel  M*poaall  and  Mary  Russell  resided  till  1808. 
Other  children  were  also  bom  in  England  before  this 
period,  some  of  whom  have  since  died. 

In  1808,  Colonel  M'Douall,  during  an  attack  of  ill- 
ness, and  while  at  Penrith,  announced  to  his  relations 
and  friends  in  Scotland,  and  among  others  to  the  de- 
fender Lord  Dalhousie,  his  marriage  with  Mary  Rus- 
sell ;  and  it  appears,  that  on  9th  March  of  that  year 
they  executed  a  marriage-contract  in  the  Scotch  form, 
by  which  they  mutually  accepted  of  each  other  as 
spouses,  and  Colonel  M'Douall  made  various  provisions 
for  his  wife  and  children,  to  take  effect  in  the  event  of 
his  death.  They  thereafter  returned  to  Scotland  with 
their  children,  when  Mrs  M'Douall  was,  in  the  follow- 
ing April,  infeft  on  the  marriage-contract.  The  only 
children  now  alive  are  the  present  pursuers,  no  other 
issue  having  been  bom  in  Scotland  subsequent  to  the 
marriage. 

The  defender,  Lady  Dalhousie,  was  the  next  heir  of 
entail,  failing  Colonel  M'Douall,  and  lawful  heirs  of 
his  body,  to  the  estates  of  Logan  and  Bankton,  under 
a  tailzie  of  the  estate  of  Bankton,  executed  by  the  late 
Andrew  M'Douall  in  1759)  and  of  Logan,  executed  by 
the  late  John  M<Douall  in  1793. 

Colonel  M'Douall  brought  an  action  to  have  it  found 
that  his  children  were  bom  in  lawful  wedlock,  and  en- 
titled to  succeed  to  the  entailed  estates.  The  sum- 
mons was  likewise  raised  at  the  instance  of  the  present 
pursuer  James,  and  was  directed  against  the  Countess 
of  Dalhousie,  and  Lord  Dalhousie  for  his  interest,  and 
Lord  Ramsay  and  his  brother,  and  others,  substitutes 
under  the  above  entails.  Colonel  M^Douall  died  dur- 
ing its  dependence,  having  previously  propelled  the 
succession  to  the  entailed  estates  to  the  eldest  pursuer, 
James.  After  his  death,  the  defenders  raised  a  coim- 
ter  action,  to  have  it  found  that  Lady  Dalhousie  was 
entitled  to  the  entailed  estates,  in  consequence  of  the 
late  Colonel  M'Douall  having  died  without  lawful  issue. 
This  action  was  conjoined  ob  contingentiam  of  the 
other. 

In  the  conjoined  actions  it  was  maintained  by  the 
pursuers — 1.  The  relation  between  Colonel  M*Douall 
and  Mrs  M*Douall  in  Scotland,  contracted  by  their 
having  there  taken  and  accepted  each  other  as  man 
and  wife,  and  lived  and  cohabited  as  such  from  and 
after  September  1795,  was,  from  the  first — ^that  is,  from 
September  1795 — ^that  of  a  marriage,  although  it  was 
not  formally  announced  until  a  later  period,  when  it 
was  fully  acknowledged,  and  directly  intimated  to  re- 
lations. 2.  Colonel  and  Mrs  M'Douall  having,  in  Sep- 
tember 1795,  taken  and  accepted  each  other  as  hus- 
band and  wife,  and  having  ever  since  lived  together 
and  cohabited  on  this  footing,  this  mere  circumstance 
of  the  marriage  so  contracted  not  having  been  directly 
and  at  the  time  intimated  to  relations,  does  not  dero- 
gate from  the  validity  of  the  marriage.  It  was  like- 
wise pleaded,  that  the  domicile  of  both  parents  was 
Scotch. 

The  defenders /ii!eadlec2 — 1.  No  matrimonial  engage- 
ment was  entered  into  between  Colonel  M'Douall  and 
Mrs  Mary  Russell  or  M'Douall,  till  1808.  2.  Mrs 
M*Douall  was,  at  the  date  of  the  marriage  in  1 808, 
and  had  been  for  many  years  previously,  domiciled  in 
England.     3.  The  pursuer,  James  M'Douall,  and  his 


brother  John  Andrew,  the  only  remaining  children  of 
Mrs  M'Douall,  must  be  held  at  the  date  of  their  birth, 
as  well  as  at  the  date  of  their  mother's  marriage,  to 
have  been  domiciled  in  England.  4.  The  children 
being  bom  illegitimate  in  England,  where  they  were 
domiciled  respectively  at  the  time,  and  where  their 
domicile  continued  from  their  birth  till  the  marriage  of 
their  mother,  the  stain  of  bastardy  was  indelibly  im- 
pressed upon  them  by  the  law  of  England,  and  cannot 
be  removed  by  the  subsequent  marriage  of  the  parents, 
and  by  the  Scotch  law  of  legitimation  per  nisequens 
matrimonium. 

A  proof  was  led  under  the  authority  of  the  Court, 
and  on  the  part  of  the  pursuers,  with  the  view  of  show- 
ing that  the  relation  which  subsisted  between  Mary 
Russell  and  Colonel  M'Douall  was  substantially  that 
of  marriage  from  the  time  they  first  met  in  Scotland, 
during  the  residence  in  England,  and  up  to  1808,  when 
the  marriage-contract  was  executed.  The  defenders 
appeared  to  rely  considerably  on  the  averment  derived 
from  the  proof,  that  previous  to  the  marriage  in  1 808, 
Mary  Russell  lived  with  Colonel  M'Douall  in  no  other 
capacity  but  that  of  mistress ;  and  that  there  was  no 
evidence  of  marriage  till  1808,  directly  or  by  construc- 
tion, arising  out  of  the  proof. 

The  Lord  Ordinary  reported  the  question  on  cases. 
The  First  Division  thereafter  ordered  the  cases  to  be 
laid  before  the  Judges  of  the  other  Division  and  the 
Lords  Ordinary  for  their  opinion.  The  following  opi- 
nions were  returned : 

Opinion  by  the  Lord  Justice- Clerk,  Lords  Glenlee, 
Meadowbank,  Fullerton,  Moncreiff,  Jeffrey,  Cockburn, 
and  Cuninghame. 

'*  All  the  facU  which  appear  to  us  to  be  material  for  the  de- 
cisioii  of  this  cause,  are,  in  our  opinion,  so  clearly  proved,  that 
we  do  not  think  it  necessary  to  enter  into  the  details  of  the 
evidence  regarding  them.  Though  theie  be  no  evidence  that, 
at  the  time  of  the  first  intercourse  between  tbe  late  Andrew 
M'Douall,  Esquire  of  Logan,  and  Mary  Russell,  or  before  the 
birth  of  the  pursuer,  a  matrimonial  consent  had  legally  passed 
between  them,  it  is  clearly  established,  that,  in  the  year  1808, 
they,  by  a  solemn  written  contract,  acknowledged  themselves 
to  be  married  persons,  husband  and  wife  to  one  another,  and  that 
they  did  thereafter  constantly  live  and  cohabit  together  in  Scot- 
land as  husband  and  wife,  and  were  universally  habit  and  repute 
married  persons  from  that  time  till  the  death  of  the  said  An- 
drew M*Douall  in  the  year  1804.  We  can  entertain  no  doubt 
whatever,  that  these  facts  are  sufficient  to  establish  a  completed 
marriage,  indissoluble  by  the  will  of  either  or  both  of  the  parties, 
according  to  the  settled  law  of  Scotland.  It  does  not  seem  to 
be  denied,  and  at  any  rate  is  clearly  proved,  that  the  pursuer, 
James  M'Douall,  is  the  son  of  the  parties  who  were  so  united 
in  marriage,  bom  at  Chester  in  England  on  the  19th  October 
1796 ;  and  we  also  think  it  abundantly  shown  in  evidence,  that 
he  was  acknowledged  as  their  lawful  son,  at  least  at  all  times 
posterior  to  the  public  declaration  of  their  marriage  in  1808. 
We  also  think  it  very  clear  upon  the  evidence,  that  the  late  An- 
drew M'Douall,  the  pursuer's  father,  was,  during  his  whole  life,  a 
domiciled  Scotchman ;  that  having  been  bom,  brought  up,  and 
educated  there,  he  never  for  a  moment  lost  his  domicile  of  ori- 
gin, or  acquired  any  other  domicile  to  supersede  it ;  that  though 
locally  present  in  England  at  the  time  of  the  pursuer's  birth,  he 
was  even  then  legally  domiciled  in  Scotland,  being  only  resident 
in  England  on  nulitary  duty ;  and  that  he  was  undoubtedly  both 
legally  domiciled  (and  actually  resident  in  Scotland,)  duiing  all 
tbe  public  cohabitation  with  the  pursuer's  mother,  as  husband 
and  wife,  during  twenty-six  years  after  the  acknowledgment  of 
their  marriage;     We  are  of  opinion,  that,  upon  these  indisputable 
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fiKts,  without  tbe  necessity  of  any  farther  inquiry,  the  pursuer 
b,  by  the  settled  rules  of  the  law  of  Scotland,  the  legitimate 
son  of  his  parents,  and  is  entitled  to  have  such  his  status  of  le- 
gitimacy declared  in  terms  of  the  conclusions  of  the  summons 
in  this  action.  For  though,  in  the  absence  of  all  evidence,  that 
at  any  time  previous  to  his  birth,  or  in  particular,  at  the  time  of 
his  procreation  or  conception,  a  matrimonial  union  of  his  said 
parents  had  been  formed  by  celebration  any  where,  or  by  con- 
sent duly  adhibited  in  Scotland,  he  could  not  at  the  date  of  his 
birth  have  been  declared  to  be  legitimate,  the  marriage  between 
them  thereafter,  fully  constituted  by  the  law  of  Scotland,  had, 
by  the  established  rule  of  that  law,  the  effect  of  vesting  in  him 
all  the  rights  of  a  lawful  child,  as  truly  as  if  there  were  evidence 
of  a  marriage  entered  into  before  his  birth.  The  principle  of 
legitimation  per  subsequens  mairimonium  being  firmly  rooted  in 
the  law  of  Scotland,  and  universally  acknowledged  and  enforced 
for  centuries  past,  we  need  make  no  reference  to  authorities  to 
prove  it.  And  it  being  so  fixed,  it  is  incumbent  on  any  one 
who  denies  its  application  to  such  a  case  as  that  now  before  us, 
to  show  some  ground  of  exception  recognised  by  that  law,  to 
exclude  it.  The  defenders  seem  to  rest  their  case  for  denying 
the  pursuerV  legitimacy  on  two  points:  1.  That  the  pursuer 
having  been  born  in  England  before  the  marriage  of  his  parents, 
and  the  law  of  England  not  acknowledging  the  principle  of  legi- 
timation per  subsequens  matrimoniumf  the  status  of  illegitimacy 
was  stamped  on  him  at  his  birth,  and  became  indelible :  and,  2, 
That  his  mother  at  his  birth  or  after  it,  was  domiciled  in  England. 
Unless  this  last  point  is  in  some  way  to  be  connected  with  the 
first,  we  do  not  well  understand  the  bearing  of  it.  For  if  the 
pursuer  had  been  bom  in  Scotland,  we  imagine  that  it  would 
scarcely  be  maintained,  that  the  circumstance  of  his  mother 
having  at  any  time  acquired  an  English  domicile,  could  in  any 
manner  obstruct  the  operation  of  the  principle  of  the  law  of 
Scotland,  after  she  was  married  to  the  pursuer's  father  by  a 
Scotch  marriage,  and  fully  domiciled  in  Scotland.  But  indeed, 
this  point  of  the  domicile  of  the  pursuer's  mother  appears  to  us 
to  be  really  immaterial  to  the  question.  On  every  supposition, 
in  the  state  of  the  evidence,  if  the  time  and  circumstances  of 
the  pursuer's  birth  are  to  be  inquired  into,  it  must  be  taken  as 
matter  of  fact  that  he  was  born  illegitimate,  whether  the  law 
of  England  or  the  law  of  Scotland  be  considered ;  and  he  would 
be  so  equally,  whether  his  mother  had  her  domicile  in  England 
or  in  Scotland.  If  it  is  to  be  held  that  the  rule  of  the  law  of 
England,  which  holds  a  person  born  there  to  be  incapable  of 
being  legitimated  by  the  subsequent  marriage  of  his  parents, 
muat  control  the  law  of  Scotland  in  regard  to  the  effects  of  a 
Scotch  nurriage  afterwards  entered  into  ^ith  a  domiciled  Scotch- 
man, as  it  may  regulate  the  interests  of  persons  all  domiciled  in 
Scotland,  that  will  of  course  decide  the  case.  But  if  that  can- 
not be  held  generally,  it  is  not  obvious  to  us  how  it  could  make 
any  difference  on  that  point,  though  it  could  be  assumed  that 
the  mother  had  a  domicile  in  England  at  the  time  of  the  birth. 
If  the  law  of  Scotland  cannot  be  so  controlled  in  respect  of  the 
place  of  birth,  the  domicile  of  the  mother  cannot  produce  that 
effect.  So  fair  as  the  point  may  be  thought  material,  we  are  of 
opinion  that  it  has  by  no  means  been  made  out  that  the  pur- 
suer's mother  was  domiciled  in  England  at  the  time  of  the  birth. 
She  was  a  native  of  Scotland,  completely  domiciled  there,  and 
never  out  of  it  till  she  went  with  Colonel  M'Douall  into  Eng- 
land in  April  1796,  after  the  pursuer's  conception.  It  is  evi- 
dent to  us  that  she  must  be  regarded  as  having  been  then  in 
the  capacity  of  a  companion  or  servant  to  Colonel  M'Douall — 
a  part  of  his  establishment,  whose  movements  were  entirely 
guided  by  his ;  and  that  if  it  be  clear  that  he  was  not  in  England 
animo  remauendi,  so  as  to  lose  his  Scotch  domicile,  as  little  was 
she.  The  efiTect  of  what  happened  afterwards  may  be  more 
doubtful.  But,  up  to  the  time  when  the  pursuer  was  bom  at 
Chester,  his  mother  was  entirely  guided  in  her  residence  and 
movements  by  the  residence  and  movements  of  his  father.  It  does 
not  appear  that  she  had  then  established  any  domicile  of  her  own, 
either  at  Chester  or  any  where  else  in  England ;  and  if  she  had 
died  in  the  child-birth,  leaving  personal  property,  we  appre- 
hend that  the  succession  to  it  would  have  been  regulated  by  the 
law  of  Scotland.     We  farther  think  it  not  at  all  clear,  that  the 


lady  afterwards  acquired  a  domicile  in  England,  or  resided  there, 
in  the  proper  sense,  animo  remanendi,  as  she  always  occupied  a 
house  held  by  Colonel  M'Douall,  supported  by  him,  and  sub- 
ject to  his  control ;  and  there  seems  no  reason  to  believe  that 
she  ever  intended  to  abandon  her  Scotch  domicile.  If  she  did 
so,  it  was  not  at  Chester  that  she  was  so  domiciled.  But,  sup- 
posing that  by  a  mode  of  residence  in  England,  taken  up  some 
time  after  the  birth,  and  continued  till  180NB,  she  became  legally 
domiciled  in  England,  we  are  of  opinion  that  such  her  domi- 
cile cannot  in  any  manner  affect  the  present  question.  On  the 
first  point  above  mentioned,  the  supposed  indelibility  of  the  status 
of  illegitimacy,  because  of  the  locality  of  the  birth,  and  the  rule 
of  the  law  of  England  on  the  subject,  we  are,  with  all  deference 
to  any  other  views  which  may  be  taken  of  it,  of  opinion  that  it 
is  not  sanctioned  by  any  authority  in  the  law  of  Scotland,  or  by 
the  principles  delivered  by  the  best  writers  on  general  law;.  We 
do  not  here  speak  of  what  might  be  the  effect  of  any  positive 
conflict  of  the  laws  of  Scotland  and  those  of  England.  We 
must  presume  that  the  Courts  of  England,  if  called  upon  in  a 
matter  belonging  to  their  jurisdiction,  would  decide  on  sound 
principles  according  to  their  own  views.  But  the  question  here 
is,  what  shall  be  the  effect  of  a  Scotch  marriage,  contracted  be- 
tween persons  domiciled  in  Scotland,  and  who  continued  to  be 
thereafter  domiciled  in  the  patemal  mansion-house  of  the  hus- 
band till  his  death?  What  shall  be  the  effect  of  such  a  marriage 
on  the  status  of  the  child  of  such  parents,  claiming  that  status 
in  a  Scotch  Court,  and  in  regard  to  Important  interests  on  which 
it  belongs  to  those  Courts  idone  to  decide?  And,  in  this  state 
of  the  question,  we  are  bound  to  state  our  decided  opinion,  that 
the  place  of  the  pursuer's  birth,  or  tlie  law  of  that  place  which 
would  be  applied  to  an  English  marriage  and  a  domiciled  Eng- 
lish husband,  can  form  no  bar  to  the  operation  of  the  settled 
rule  of  the  law  of  Scotland  in  relation  to  such  a  case  as  that 
now  before  us.  We  say  this  with  the  most  perfect  deference 
and  rcHpect  for  certain  dicta  which  appear  to  have  been  seri- 
ously suggested  by  persons  of  the  highest  eminence  as  authori- 
ties in  the  law.  But  all  the  cases  in  which  these  suggestions  of 
opinion  occurred,  appear  to  us  to  have  been  clearly  decided,  and 
to  rest  firmly  on  other  grounds.  In  all  the  three  cases  of  Shed- 
dan  V,  Patrick,  Strathmore  and  Ross,  the  judgments  mainly 
proceeded  on  the  domicile  of  the  parties ;  and  in  the  last,  espe- 
cially the  point  of  indelibility  from  the  place  of  birth  was  ex- 
pressly waived  by  the  Lord  Chancellor  Lyndhurst.  Judging, 
therefore,  by  all  the  light  which  we  possess  on  the  subject,  our 
deliberate  opinion  is  thiftt  above  expressed." 

Opinion  of  Lord  Medwyn. 

"  I  concur  in  the  foregoing  opinion;  at  the  same  time,  I  wish 
to  bring  more  prominently  into  view  the  features  of  the  case 
which  chiefly  affect  my  mind.  The  late  Colonel  M'Douall  of 
Logan,  was,  in  1795,  employed  to  raise  a  regiment  of  fencible 
cavalry.  It  was  embodied  at  Dumfries,  and  he  marched  with  it 
into  England  on  9th  April  1796.  It  is  not,  and  cannot  be  dis- 
puted, that  at  this  time  Colonel  M'Douall  was  a  domiciled  Scots- 
roan,and  that  this  domicile  could  not  be  affected  by  his  absence  on 
military  duty.  Some  time  in  the  course  of  the  year  1795,  Mary 
Russell  went  to  reside  with  Colonel  M'Douall  at  Dumfries, 
and  elsewhere  in  Scotland,  and  she  becanie  pregnant.  She  con- 
tinued to  reside  with  him,  and  accompanied  him  into  England 
when  he  went  there  with  the  regiment  in  April  1796.  She 
was  a  Scotchwoman,  and  till  then  never  had  been  out  of  Scot- 
land. She  was  at  this  time  visibly  with  child,  so  that  the  over- 
seers of  the  poor  of  Carlisle  obliged  Colonel  M'Douall  to  grant 
a  bond,  dated  28th  April  1796,  that  her  child  should  not  be- 
come a  burden  on  the  parish.  James  M'Douall,  the  pursuer, 
was  bom  at  Chester  on  19th  October  1796,  and  of  course,  the 
p>eriod  of  his  conception  took  place  when  both  his  parents  were 
in  Scotland,  and  where  they  were  both  domiciled.  Colonel 
M'Douall  and  Mary  Russell  executed,  at  Penrith  in  Cumberland, 
on  9th  March  1808,  a  marriage-contract  in  the  Scotch  form,  by 
which  they  accept  each  other  as  lawful  spouses,  and  by  which  he 
settled  upon  her,  if  she  should  survive  him,  an  annuity  of  £400, 
payable  from  his  entailed  estates.  Immediately  after  this. 
Colonel  M*Douall  returned  with  Mary  Russell  as  his  wife  to 
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Scotland,  and  sasine  is  taken  on  this  contract,  on  12tfa  April, 
in  favour  of  "  Mrs  Mary  Russell,  now  spouse  of  Lieutenant- 
Colonel  Andrew  M'Douall  of  Logan  ;"  and  they  continued  to 
live  as  man  and  wife  constantly  in  Scotland,  and  were  so  knovni 
and  recognized  from  that  period  till  the  dissolution  of  the  mar- 
riage in  1834.  The  marriage  was  thus  constituted  by  declara- 
tion and  open  cohabitation  idone  in  Scotland,  and  no  ceremony 
of  marriage  took  place  either  in  England  or  in  this  country. 
Upon  these  facts  the  question  arises,  whether  the  drcumstanoe 
of  the  pursuer's  birth  having  taken  place  in  England,  will  pre- 
vent the  operation  of  the  law  of  legitimation  per  gubBequeng 
matrimonium,  which  certainly  would  have  taken  place  if  Colonel 
M'Douall  and  the  regiment  had  been  allowed  to  remain  in 
Scotland  till  after  October  1796.  Now,  this  question  relates 
solely  to  the  effect  of  a  Scotch  marriage  between  Scotdi  parties, 
and  affects  the  succession  to  a  Scotch  estate ;  and  I  cannot  under- 
stand how  the  law  of  any  other  country  can  form  an  element  in 
the  determination  of  sucb  a  question.  In  considering  the  aj^pU- 
cation  to  such  a  case  of  the  doctrine  of  our  law,  that  legitima^ 
don  per  mbsequens  matrimonium  takes  effect  in  the  case  of  chil- 
dren already  bom,  Scotch  Judges,  whether  in  the  Court  of 
Session  or  the  Court  of  Review,  can  only  consider  the  provi- 
sions of  that  law.  Now,  I  know  of  no  limitation  of  the  doc- 
trine but  that  which  is  laid  down  by  Erskine,  b.  1,  t.  6,  sect. 
52,  (the  doctrine  is  not  noticed  by  Stair) : — '  The  subsequent 
marriage  by  which  this  sort  of  legitimation  is  effected  u  by  a 
fiction  of  the  law,  considered  to  have  been  contracted  when  the 
child  legitimated  was  begotten :  and  consequently,  no  children 
can  be  thus  legitimated  but  those  who  are  procreated  of  a 
mother,  whom  the  &ther  at  the  time  of  the  procreation  might 
have  lawfully  married.'  The  rule,  as  given  by  Bankton,  fixes 
on  the  same  period,  b.  1,  t.  5,  sect,  54,  '  Because  the  law,  by 
a  fiction  with  respect  to  legitimation  by  subsequent  marriage, 
supposes  the  parties  to  have  been  married  at  the  time  of  the 
child's  conception. '  And  again,  in  explaining  that  the  marriage, 
though  it  take  place  after  the  death  of  a  bastard  child,  leaving 
a  lawful  child,  will  make  that  child  the  lawful  heir  of  his  grand- 
father, says,  '  Because  it  is  held  the  same  as  if  it  had  preceded 
the  conception  of  the  child,'  sect.  58.  This  was  the  rule  also 
of  the  civil  law,  from  whidi,  more  especially  as  sanctioned  by 
the  canon  law  /though  upon  a  different  prinaple,}  we  adopted 
it  along  with  ali  the  other  countries  in  Christian  Europe,  with 
the  exception  of  England : — '  Quia  nuptie  per  jus  finguntur 
retrd  cum  concubina  contractae  eo  tempore,  quo  ilia  prinutus  in 
concubinam  assumpta  fuit,  atque  ita  fiUus  quoque  retro  legiti- 
mus  fingitur,'  Voet,  lib.  25,  t.  7,  iect.  6.  The  words  of  Boeh- 
mer,  commenting  on  this  rule  of  the  civil  law,  are : — '  Inde 
fhctum  est,  ut  interpretes  communiter  bA  ficHonem  jurit  confu- 
gere  atque  docere  soleant,  subsequens  matrimonium  rttrotra^ 
hendum  atque  per  ficiumem  supponendum,  a  tempore  concubitus 
jam  adfuisse  inter  eos,  qui  postea  in  legitimum  matrimonium  con- 
sentiunt,  justas  nuptias ;'  and  he  adds, — '  Si  tempore  concept 
tionig  adfuit  impedimentum,  lex  non  potuerit  fingere,  eo  tem- 
pore contractum  fuisse  matrimonium :'  Jus  Eccles.  Protestan- 
tium,  lib.  tit.  4,  17,  §  10.  The  rule  then  is, — <  In  his  qui 
jure  contracto  matriroonio  nascuntur  conceptionis  tempus  spec- 
tatur;*  and  it  is  only  when  it  is  more  fiivourable  for  the 
child,  that  *  tempus  editionis  est  respidendum.'  This  rule  was 
finally  settled  in  the  Roman  code,  by  the  following  law  of  Jusri- 
nian  : — *  Et  generaliter  definimus,  et  quod  super  hujusmodi 
casibus  variabatur,  definitione  cert&  condudimus :  ut  semper  in 
hujusmodi  quaestionibus  in  quibus  de  statu  liberorum  est  dubita- 
tio,  non  conceptiom's  sed  partAs  tempus  inspidatur :  et  hoc  favore 
fadmus  liberorum,  uf  editionis  tempus  statuamus  esse  inspiden- 
dum,  exeeptig  his  tantummodo  oasibua  in  quibus  eonceptionem 
magis  approbari  infimtum  utilitas  expostulat,  L.  II,  C.  de 
Nat.  Lib.'  As  an  illustration  of  this  rule,  I  refer  to  the  fol- 
lowing law  of  the  Pandects  on  a  kindred  matter : — '  Ingenui  sunt, 
qui  ex  matre  UberA  nati  sunt :  suflidt  enim  Uberam  fuisse  eo 
tempore  quo  nasdtur,  licet  andlla  conceperit :  et  i  contrario  si 
Kbera  conceperit,  deinde  ancilla  pariat,  placuit  eum,  qui  nasdtur, 
liberum  nasci,  L.  5,  §  2,  de  Statu  Hom.'  If  the  subsequent 
marriage  is  to  have  a  retroactive  effect,  so  far  as  regards  the 
status  of  a  child  previously  bom,  by  a  fiction  which  carries  back 


the  marriage  to  a  prior  date,  the  natural  course  is  to  carry  it  bade 
to  the  period  of  the  conception.  Accordingly,  we  hare  seen 
that  this  prindple  has  been  adopted  in  our  law,  and  it  must  be 
held  to  apply  in  the  present  case.  Even  then,  if  the  acddental 
drcumstance  of  the  mother  living  in  the  temporary  residence  of 
his  fiither  in  England,  as  a  part  of  his  £aunily  or  establishment 
(he  being  at  the  time  in  the  eye  of  the  law  a  domidled  Scotch- 
man,) could  be  supposed  to  affect  the  domicile  of  the  mother 
at  the  period  of  the  pursuer's  birth,  or  the  decision  of  this  case, 
which  I  think  it  could  not,  there  seems  to  me  to  be  no  room 
whatever  for  the  coodderation  of  the  place  of  the  birth,  in  dis- 
podng  of  the  question  of  the  pursuer's  legitimacy.  For,  at  the 
time  of  the  conception,  when,  by  the  fiction  of  law,  the  marriage 
of  the  parents  took  place,  they  were  both  in  Scotland,  and  there 
is  not  a  pretence  for  holing  that  they  had  at  that  time  any  other 
than  a  Scots  domicile,  or  that  there  was  any  impediment  to 
marriage  then  taking  place.  And  I  can  discover  no  drcum- 
stance which  can  prevent  the  ^ect  of  the  subsequent  marriage 
on  the  status  of  the  child  thus  bc^tten ;  for  it  would  not  place 
him  in  a  more  favourable  dtuation,  but  it  might  be  the  reverse, 
to  look  to  the  place  of  his  birth  instead  of  the  place  of  concep- 
tion ;  and  it  is  only  when  it  is  more  favourable  for  the  child 
that  attention  is  to  be  paid  to  the  place  of  the  birth.  Most 
dearly,  in  the  present  case,  we  can  regard  the  time  and  place  of 
conception  only.  Upon  these  grounds,  I  am  of  opinion  that 
the  pursuer  is  entitled  to  succeed  in  this  declarator." 

The  Judges  of  the  First  Division  delivered  their 
opiDions  in  this  case  in  deciding  the  case  of  Munro, 
to  which  reference  is  made.  Lord  Gillies,  Lord  Mac- 
kenzie and  Lord  Corehouse,  concurred  in  the  opinions 
of  the  consulted  Judges,  while  the  Lord  President 
dissented. 

The  Court 

"  Find  it  proved  and  established  that  the  pursuer,  Jamea 
M'Douall,  is  the  legitimate  son  of  the  said  late  Andrew  M'DousJl 
of  Logan  :  Therefore,  find  and  declare,  in  terms  of  the  original 
and  supplementary  summons  of  declarator,  in  so  far  as  respects 
the  question  of  the  said  James  M'Douall's  legitimacy ;  quoad 
ultra,  remit  the  cause  to  the  Lord  Ordinary  to  proceed  further 
as  shidl  be  just,  in  respect  to  the  other  condusions  of  the  said 
conjoined  actions." 

Authorities  for  Pursuers. — Warrender  v.  Warrender ;  Jurist, 
Vol.  VL  p.  465.  Story's  Conflict  of  Laws,  p.  162,  §  101.  Er- 
skine, B.  I.  tit  6,  §  52.  Bankton,  B.  I.  tit.  5,  §  56.  Craig, 
B.  II.  D.  13,  §  16.  Sheddan  v.  Patrick,  1st  July  1603. 
Boullenob.  Digest.  Lib.  I.  tit.  5,  §  7  and  26.  Bankton, 
B.  L  dt.  2,  p.  47.  Blackstone,  B.  L  c.  I,  p.  130  of  edition 
London  1830. 

Authorities  for  Defenders.-.M'Cunoch  v.  M'Culloch,  10th 
February  1759 ;  Diet.  p.  4591.  Redesdale  in  Cuningham  r. 
Cunlngham,  20th  July  1814;  Dow's  Reports,  Vol.  IL  p.  511. 
Bruce  v,  Bruce,  25th  June  1788 ;  Bell's  Cases.  Blackstone, 
Vol.  I.  B.  L  c  16,  p.  455.  Ross  v.  Rose ;  Shaw  and  Wilson, 
Vol.  III.  p.  54.  Sheddan  v.  Patrick,  1st  July  1803:  Mor. 
Diet  Appendix,  voce  Foreign,  No.  6.  Strathmore  ease; 
Shaw's  Appeal  Cases,  VoL  IV.  App.  p.  93. 

Lord  Ordinary,  Corehouse. — Act,  Solidtor-Oeneral  (Ruther- 

furd)  ;  John  Kermack,  W.S.,  Pursuers*  Agent Ah,  Dean  of 

Faculty  (Hope),  A.  Anderson,  Tod  and  Romanes^  W.S., 
Agents S.,  Clerk fO.D.F.  | 

\^th  November  1837. 

Second  Division (J.D.M.) 

No.  27. — Thomas  Mackie,  Sugpender^  «.  Wii^liam 

Watson,  Charger, 

Presumption  of  Payment — Prindpal  and  Agent — Extrinsic 
and  Intrinsic — Suspension — An  action  of  count  and  reckoning 
having  been  met  in  defence  by  a  charge  for  payment  of  an 
heritable  bond  for  £70,  on  which  no  demand  for  principal 
or  interest  had  been  made  for  twenty-nine  years  before,  at 
which  time  the  property  over  which  the  security  extended  had 
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betm  sold,  with  cotuaU  of  the  hgriiabU  creditor,  who  wa»  also 
the  debtor* s  agent —  Circumstances  in  which  the  charge  suspend" 
ed,  with  expenses. 

Sequel  of  case  reported  Vol.  VIII.  p.  87|  15th  De- 
cember 1835. 

The  suspender  invested  some  funds  he  had  acquired 
in  India  in  the  purchase  of  two  heritable  properties  in 
Glasgow — the  one  in  Bridgeton,  and  the  other  at  Port- 
Dundas.  The  price  of  the  subjects  exceeding  bis 
funds,  he  borrowed  from  the  charger,  who  was  his  own 
agent,  a  sum  of  £70,  for  which  he  granted  a  bond, 
dated  in  April  1806,  over  his  Bridgeton  property, 
which  bond  contained  a  power  of  sale.  These  sub- 
jects were  afterwards  sold,  and  a  disposition  to  the 
purchaser  granted  by  the  suspender,  with  consent  of  the 
charger,  for  all  his  right,  title,  and  interest  to  the  sub- 
jects, *'  as  an  heritable  creditor  thereon,  or  otherwise."* 
In  regard  to  the  subjects  at  Port-Dundas,  the  suspen- 
der having  become  embarrassed  by  a  demand  for  pay- 
ment of  a  debt  over  it,  was  again  assisted  by  the 
chaiger,  who  advanced  the  necessary  funds,  upon  re- 
ceiving a  right  to  uplift  the  rents  until  they  could  be 
repaid.  The  suspender  occupied  a  part  of  this  pro- 
perty himself,  and  the  rents  of  the  remainder  were, 
for  a  series  of  years,  drawn  by  the  charger,  until  at 
last,  in  August  1835,  the  suspender  raised  an  action  of 
count  and  reckoning  against  him,  before  the  Magis- 
trates of  Glasgow,  ceiling  him  to  account,  which  action 
was  in  dependence  when  the  suspender  received  a 
charge  upon  the  bond,  over  the  Bridgeton  property, 
for  payment  of  principal  and  interest  since  its  date  in 

1806.  Upon  this  he  presented  a  bill  of  suspension, 
without  caution  or  consignation,  founding,  Ittj  upon  a 
defect  in  the  registration  of  the  bond  ;  and,  2€%, 
That  the  debt  charged  for  had  been  extinguished 
thirty  years  before ;  and  though  he  had  lost  evidence 
of  this  during  the  lapse  of  time,  the  presumption  was 
strong  that  it  was  paid,  no  interest  having  been  de- 
manded for  twenty-nine  years.  It  was  also  stated  in 
the  bill,  that  the  charger  had  uplifted  rents  of  the  sub- 
jects at  Port-Dundas  to  a  large  amount,  besides  re- 
covering various  sums  due  to  de  suspender  which  he 
retained ;  and  also,  that  a  sum  of  £80  had  been  paid 
by  the  latter,  for  which  the  charger  had  granted  a 
holograph  acknowledgment,  stated  to  have  been  pro- 
duced in  the  action  of  count  and  reckoning,  and  to 
have  gone  amissing.  Answers  were  given,  in  which 
these  statements  were  denied,  and  it  was  averred  that 
the  charger  had  been  absolute  proprietor  of  the  Port- 
Dundas  property  for  twenty-eight  years  previous. 

The  Lord  Ordinary  (Cockbum),  on  27th  November 
1835,  refused  the  bill,  but  on  a  reclaiming  note  his  in- 
terlocutor was  recalled,  and  the  bill  passed  on  juratory 
caution. 

A  record  was  made'  up,  in  which  the  charger  judi- 
cially admitted,  1^  That  he,  being  law  agent  for  the 
suspender  at  Uie  time,  did,  in  the  year  after,  viz.  in 

1807,  negotiate  or  concur  in  a  sale  of  the  whole  of  the 
said  properties,  and  did  sign  the  disposition  to  the 
purchaser,  conveying  to  the  purchaser  all  right  and 
interest  which  he  had  in  the  subject,  as  heritable  cre- 
ditor thereon  or  otherwise.  2d^  That  out  of  the  price 
then  paid  by  the  purchaser,  he  did  receive  payment 
of  a  sum  about  equal  to  that  contained  in  the  bond 


and  disposition  in  security,  and  certainly  not  of  less 
amount,  but  that  the  suspender  was  indebted  to  him 
for  certiun  other  advances,  amounting  to  between  £70 
and  £80,  for  which  he  held  no  other  vouchers  but  loose 
notes  and  acknowledgments ;  and  that  the  part  of  the 
price  received  by  him  was  applied  in  payment  of  those 
advances,  and  not  to  the  sum  in  the  bond,  and  the 
notes  and  acknowledgments  given  up  to  the  suspender 
accordingly;  and,  3^  That  after  Uiis  transaction  in 
1807)  no  attempt  was  ever  made  to  recover  payment 
of  the  bond,  or  any  mention  made  of  it  till  1835,  when, 
in  answer  to  the  action  of  count  and  reckoning  brought 
against  him  by  the  suspender,  the  present  claim  was 
intimated,  and  the  charge  under  suspension  soon  after 
given. 

The  Lord  Ordinary  suspended  the  letters  and  charge 
nmplicitery  and  found  expenses  due.  His  Lordship 
subjoined  to  his  interlocutor  the  following  note : 

"  Though  the  Lord  Ordinary  thinks  it  cannot  be  maintained 
absolately  that  payment  (or  satisfiiction)  of  a  regular  bond  can 
in  no  case  be  instructed,  except  by  writ  or  oath  of  the  creditor, 
he  is  aware  that  it  would  be  difllcult  indeed  to  specify  any  cir- 
cumstances which,  as  the  law  now  stands,  would  be  thought 
sufficient  to  warrant  a  presumption  of  such  payment ;  and 
nothing  can  illustrate  this  difficulty  better  than  the  recent  case 
of  Graham  o.  Yeitch,  18th  December  1823,  (2  Shaw,  594). 
Though  the  circumstances  in  this  case,  therefore,  are  extremely 
strong,  he  cannot  say  that  he  would  consider  them  as  justifying 
the  interlocutor,  if  he  had  riewed  them  as  grounds  of  presump- 
tion only.  What  he  goes  on  is  the  judicial  admistions  of  the 
charger,  which  he  conceives  to  be  equivalent  to  his  proper  writ 
or  oath,  and  which,  when  discharged  of  the  extrinsic  qualities 
annexed  to  them,  he  thinks  sufficiently  establish  that  the  debt 
now  charged  for  was  long  ago  paid,  and  is  not  resting-owing. 
The  bond  charged  on  was  granted  so  long  ago  as  1806 ;  and  it 
is  a  proper  heritable  bond  over  certain  properties  belonging  to 
the  suspender,  containing  a  power  of  sale  and  other  usual 
clauses.  Now  the  judicial  admissions  of  the  charger  as  to  this 
bond  are  these :  1st,  That  he,  being  law  agent  for  the  suspen- 
der at  the  time,  did,  in  the  year  ^er,  viz.  in  1807,  negotiate 
or  concur  in  a  sale  of  the  whole  of  the  said  properties,  and  did 
sign  the  disposition  to  the  purchaser,  conveying  to  the  said  pur- 
chaser all  right  and  interest  which  he  bad  in  the  suliject,  as 
heritable  creditor  thereon  or  otherwise.  2d,  That  out  of  the 
price  then  paid  by  the  purchaser,  he  did  receive  payment  of  a 
sum  about  equal  to  that  contained  in  the  bond  and  disposition 
in  security,  and  certainly  not  of  less  amount,  (see  4th  ardde  of 
statements  for  charger) ;  and  Sd,  That  after  this  transaction  in 
1807>  no  attempt  was  ever  made  to  recover  pajrment  of  the 
bond,  or  any  mention  made  of  it  till  1835,  when,  w  answer  to 
an  action  of  count  and  reckoning  brought  against  him  by  the 
suspender,  the  present  claim  was  intimated,  and  the  charge  under 
suspension  soon  after  given. 

"  The  quality  aimexed  to  the  second  and  most  important  ad- 
mission is,  that  at  the  time  of  the  sale,  the  suspender  was  in- 
debted to  him  for  certain  other  advances,  amounting  to  between 
£70  and  £80,  for  which  he  held  no  other  vouchers  but  loose 
notes  and  acknowledgments ;  and  that  the  part  of  the  price 
received  by  him  was  applied  in  payment  of  those  advances,  and 
not  to  the  sum  in  the  bond,  and  the  notes  and  acknowledg- 
ments given  up  to  the  suspender  accordingly.  The  whole 
question  is,  whether  this  is  an  intrinsic  or  an  extrinsic  quality  ? 
There  are  conflicting,  or  at  least  diverse  decisions  on  the  sub- 
ject :  But  the  Lord  Ordinary  is  humbly  of  opinion  that,  where 
there  is  no  other  evidence  of  the  existence  of  another  and  se- 
parate debt  than  the  mere  allegation  of  the  creditor,  which, 
whether  it  occurred  in  an  oath  of  reference  or  as  qualifying  a 
written  admission  of  payment,  could  never  really  prove  such  se- 
parate debt,  the  quality  ought  to  be  held  as  extrinsic.  The 
present  case,  it  may  be  observed,  is  fiu*  stronger  than  some  of 
those  in  which  decisions  to  this  effect  have  been  given ;  parti- 
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eularly  those  of  Reid,  6th  January  1670,  (Morr.  13,202}  and 
Cameron,  February  1730,  (Morr.  13,207),  which  were  both 
cases  in  which  more  indetinite  payments,  which  only  partially 
extinguished  the  debt  sued  for,  were  held  applicable  to  that 
debt,  in  spite  of  statements  in  the  oath,  that  they  had  truly 
been  applied  to  other  debts,  of  which  there  was  no  other  evi- 
dence. The  present  case,  however,  is  a  fortiori,  in  respect  of 
those  two  important  specialties :  \at.  That  the  payment  admit- 
ted was  confessedly  just  about  equal  to  the  whole  debt  now 
claimed,  and  at  all  events  quite  sufficient  to  extinguish  it ;  and, 
2d,  That  it  was  received  out  of  the  price  of  the  very  property 
destined  and  conveyed  in  security  of  it,  and  by  any  other  ap- 
plication of  which  the  whole  of  that  security  must  have  been 
lost. 

"  If  these  views  are  correct,  the  existence  of  the  uncancelled 
bond  in  the  hands  of  the  creditor  is  nothing  more  than  what 
roust  occur  in  most  such  cases.  But  it  is  of  less  than  usual 
importance  in  this  case,  when  it  is  recollected  that  the  charger 
was  the  law  agent  of  the  suspender,  a  person  unacquainted  with 
business,  and  likely  enough  to  hold  documents  for  behoof  of  his 
employer,  after  his  own  interest  in  them  as  an  individual  was  dis- 
charged.** 

The  charger  reclaimed.     On  advising, 

Lord  Jiutiee-  Clerk  would  not  decide  this  case  on  the  quality 
of  the  admission  of  a  payment,  whether  extrinsic  or  intrinsic, 
but  on  the  whole  circumstances  of  the  case.  The  charger  was 
the  confidential  agent  of  the  suspender ; — ^he  lent  him  a  sum  of 
money,  and  took  a  security  over  his  property.  It  afterwards 
became  necessary  for  the  suspender  to  sell  this  property.  The 
charger,  as  an  heritable  creditor  upon  it,  concurred  in  the  sale, 
and  discharged  his  security.  In  the  record  he  averred,  that  he 
had  other  claims  than  for  the  sums  secured  on  this  prop>erty, 
founded  on  slips  of  paper,  but  it  was  singular  that  these  amounted 
to  just  about  the  amount  of  his  bond.  The  question  then  was, 
whether,  at  a  distance  of  twenty-nine  years,  in  defence  to  an 
action  of  count  and  reckoning,  he  could  meet  the  demand  by 
a  charge  on  his  bond  ?  Under  all  the  circumstances,  and  view- 
ing the  conduct  of  the  charger,  the  law  agent  of  the  suspender, 
adopting  no  measures  for  payment  of  principal  or  interest  of  bis 
alleged  debt,  his  Lordship  was  clear  that  the  Lord  Ordinary's 
interlocutor  was  well  founded. 

Lord  Medwyn  was  of  the  same  opinion,  and  upon  the  same 
grounds.  Looking  at  the  circumstances  of  the  present  case, 
and  the  conduct  of  the  charger,  the  Court  were  not  called 
on  to  consider  the  point  of  the  quality  of  the  admission.  It 
was  curious  that  the  charger,  who  was  so  cautious  as  to  take 
a  bond  for  £70  for  one  advance,  should  afterwards  advance  as 
much  more  without  any,  and  singular  that  he  should  discharge 
his  heritable  security,  and  retain  the  personal  obligation  in  the 
bond  for  twenty-nine  years,  claiming  no  interest  on  it  in  the 
interval,  and  then  bring  it  forward  to  meet  an  action  of  count 
and  reckoning,  by  a  charge  for  the  sum,  and  whole  bygone  in- 
terest. It  was  also  clearly  proved  by  the  production  of  an 
account,  that  he  was  the  agent  for  the  suspender,  and  thus 
natural  custodier  of  the  bond.  Taking  into  view  these  circum- 
stances, his  Lordship  was  for  adhering  to  the  Lord  Ordinary's 
interlocutor.  His  Lordship  doubted  the  authority  of  the  two 
cases  quoted  in  the  Lord  Ordinary's  note. 

Jjord  Meadowhank  was  of  the  same  opinion.  His  Lordship 
could  not,  however,  go  along  with  the  Lord  Ordinary  in  his  view 
of  the  law,  and  did  not  mean  to  lay  down  that  the  two  decisions 
referred  to  were  well  founded. 

Lord  Glenlee  concurred,  and  their  Lordships  adhered^ 
with  additional  expenses. 

Lord   Ordinary,  Jeffrey Act.   D.   M'NeiU;   E.   and   A. 

M*MiUan,  W.S.,  Agents AU,  Solicitor-General  (Rutherfurd), 

J.  Anderson;  Fisher  and  Duncan,  S.S.C,  Agents, — T.,  Clerk. 

— fJ-DM-l 


16/A  November  1837. 
Second  Division. — (J.D.M.) 

No.  28. — Charles  Fkrrier,  M^NeilPs  Trusteej  Char- 
ger^  v.  Misses  Macdonald  Lockhabt,  Suspen- 
ders. 

Superior  and  Vassal — Clare  Constat,  Precept  of — Confirmation, 
Charter  of— Stat.  1693,  c.  35— Mid-impediment — Where 
a  party,  in/eft  in  the  mid-superiority  of  lands  on  a  charter  a 
me  only,  unconfirmed  by  the  over -superior,  granted  precepts 
of  clare  constat  to  the  heirs  of  the  wusaL—Held  that  these 
precepts  were  validated  by  a  confirmation  of  the  charter  after 
the  deaths  both  of  the  granter  and  grantees :  such  deaths  being 
no  mid-impediments  to  the  retroactive  effect  of  the  charter  of 
confirmation. 

The  present  process  of  suspension  was  brought  in 
order  to  obtain  the  judgment  of  the  Court  upon  Tarious 
objections  to  the  titles  offered  by  the  charger,  as  seller 
of  the  estate  of  Gallochilly,  to  the  suspenders,  as  repre- 
senting the  purchaser  of  that  estate,  the  late  Sir  Charles 
Macdonald  Lockhart 

The  estate  of  Gallochilly  consists  of  two  parts,  each  of 
these  parts  having  a  separate  progress  of  titles.  The  part 
of  the  estate  as  to  which  the  present  question  arose,  is 
that  which  consists  of  the  lands  of  Drumgeombeg, 
Lieim,  and  Drumchro.  The  titles  formerly  stood  thus: 
In  1789,  Roger  Montgomery  Hamilton  McNeill  sold 
these  lands,  or  rather  the  mid-superiority  of  them,  to  Dr 
James  M'NeiU.  The  seller's  titles  were  not  made  up, 
but  he  became  bound  to  complete  them ;  and  he  grant- 
ed power  to  the  purchaser  to  have  him  served  heir  to 
his  father,  and  to  obtain  a  precept  of  clare  constat^  and 
to  expede  an  infeftment  thereon.  The  disposition  con- 
tained an  obligation  to  infefl  a  me  only,  procuratory  of 
resignation  and  precept  of  sasine,  with  a  clause  of  war- 
randice, under  the  exception  of  the  feu-rights  in  fa- 
vour of  Daniel  M'NeiU  of  Gallochilly  and  his  prede- 
cessors. On  that  disposition  Dr  M'NeiU  was  infefl 
in  1792,  and  his  sasine  recorded. 

The  vassal,  Daniel  M'Neill,  died  in  1796,  and  was 
succeeded  by  Daniel  the  second.  In  that  year  a  pre- 
cept of  clare  constat  was  granted  by  the  Duke  of  Argyll's 
commissioner,  in  favour  of  Roger  Montgomery  Hamil- 
ton M'NeiU,  the  seller.  Upon  this  precept  infeftment 
foUowed,  and  the  sasine  was  recorded.  Dr  M'NeiU, 
as  mid-superior,  granted  a  precept  of  dare  constat  for 
infefling  Daniel  the  second  in  the  property  of  these 
lands,  as  nearest  and  lawful  heir  of  his  great-grandfa- 
ther. Daniel  the  second  was  infeft,  and  his  sasine 
recorded. 

Upon  the  death  of  Daniel  the  second  in  1803,  his 
brother  Hector  Frederick,  as  heir  of  Daniel,  obtained 
from  Dr  M'NeiU  a  precept  of  dare  constat^  upon  which 
Hector  was  infefl,  and  his  sasine  recorded.  After- 
wards Hector  Frederick  acquired  the  over-superiority 
of  these  lands  by  disposition  from  the  Duke  of  A^^ll 
and  his  trustee.  Upon  that  disposition  Hector  Fre- 
derick was  infefl,  and  his  sasine  recorded.  He  there- 
after expede  a  Crown  charter  of  confirmation  of  the 
last-mentioned  disposition  and  sasine.  Some  years 
afterwards.  Hector  Frederick  granted  a  procuratory 
for  resigning  the  lands  in  his  own  hands,  as  superior 
adperpetuam  remanentiam,  and  an  instrument  of  re- 
signation was  taken  thereon. 

On  the  death  of  Hector  Frederick,  his  brotlier,  Cap- 
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tain  Malcolm  M*Neillt  was  served  heir  of  line  and  of 
conquest  in  special  to  him  in  these  lands.  A  precept 
was  issued  from  Chancery  for  infefting  Malcolm,  upon 
which  he  was  infeft,  and  his  sasine  recorded. 

To  that  progress  there  were  objections  on  the  ground 
of  erasure,  and  other  circumstances ;  but,  apart  from 
these,  there  was  this  particular  objection :  The  disposi- 
tion of  the  superiority  by  Roger  Montgomery  Hamilton 
McNeill  to  Dr  James  M*Neill  in  1789,  contained  only 
an  obligation  to  infeft  a  me^  and  upon  that  disposition 
the  Doctor  was  infefl ;  but  neither  the  disposition  in  his 
favour,  nor  the  sasine  thereon,  ever  was  confirmed  by 
the  Duke  of  Argyll,  the  superior;  consequently  Dr 
M'Neill  had  not  a  complete  title  in  his  own  person  to 
the  mid-superiority,  and  he  died  without  ever  having 
completed  one.  At  the  time  of  Dr  McNeill's  purchase 
of  the  mid-superiority  in  1789,  the  vassal  in  the  lands 
was  Daniel  M'Neill  of  Gallochilly.  He  died,  and  was 
socceeded  by  Daniel  the  second  in  1796.  The  way 
in  which  Daniel  the  second's  title  was  made,  was  by  a 
precept  of  dare  constat  from  Dr  M'Neill,  and  infefl- 
ment  thereon.  And  in  like  manner,  upon  the  death  of 
Daniel  the  second,  his  brother.  Hector  Frederick,  made 
up  his  title  as  heir  of  Daniel  the  second  in  1803,  by  a 
precept  of  dare  constat  from  Dr  M'Neill,  and  infefl- 
ment  thereon.  But  during  all  this  time  Dr  McNeill 
himself  had  not  a  complete  title  to  the  mid-superiority, 
and  wan  therefore  not  in  a  condition  to  grant  valid  pre- 
cepts of  dare  constat,  or  to  give  »  valid  entry  to  vas- 
sals, and  he  died  without  ever  having  been  so ;  conse- 
quently the  precept  of  dare  constat,  granted  by  him  to 
Daniel  the  second  in  1796,  and  to  Hector  Frederick  in 
1803,  with  the  respective  sasines  thereon,  were  not  va- 
lid or  effectual.  Agun,  Hector  Frederick,  the  brother 
and  heir  of  Daniel  the  second,  acquired  the  over-su- 
periority of  the  lands  from  the  Duke  of  Argyll  and  his 
factor  in  1817,  and  he  afterwards  completed  his  title 
to  that  over-superiority,  which  gave  to  Hector  Frede- 
rick the  character  of  over-superior  which  formerly  be- 
longed to  the  Duke  of  Argyll.  But  the  Duke  of  Argyll 
was  not  the  immediate  superior  of  the  vassal  in  ilie 
lands.  There  was  an  interposed  or  mid- superior,  viz. 
Dr  M'Neill,  or  his  author  Roger  Montgomery  Hamil- 
ton McNeill,  who  was  the  immediate  vassal  of  the 
Duke  of  Argyll^  and  the  immediate  superior  of  the  party 
having  the  dominium  utile  of  the  lands.  The  alleged 
defect  was  applicable  to  Dr  McNeill's  power  to  grant 
the  precepts  of  dare  constat  in  favour  of  Daniel  and 
Hector  Frederick.  By  way  of  curing  that  defect,  the 
charger,  as  commissioner  of  Malcolm  M*Neillj  the  heir 
and  successor  of  Hector  Frederick  in  the  over-supe- 
riority, got  Dr  McNeill's  heir  to  make  up  a  title  to  that 
mid- superiority ;  and  the  charger,  as  representing  the 
over-superior,  granted  a  charter  confirming  the  title  so 
made  up  by  Dr  McNeill's  heir,  as  well  as  the  disposi- 
tion in  favour  of  Dr  McNeill  himself  in  1789,  and  the 
sasine  thereon.  This  confirmation,  it  was  argued,  drew 
back  and  validated  Dr  McNeill's  title  as  of  its  date^ 
and  the  question  was,  whether  the  precepts  of  dare 
constaty  granted  by  Dr  M'Neill  while  his  own  title  was 
incomplete,  had  been  made  efiectual  by  a  charter  of 
confirmation  after  the  death  of  both  the  granter  and 
grantees  of  those  precepts  of  dare  constat. 

The  suspenders  argued,  that  a  precept  of  clare  con- 
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Stat  was  not  to  be  confounded  with  a  precept  of  sasine 
or  a  procuratory  of  resignation.  These  retained  their 
virtue  after  the  death  of  the  granter  and  of  the  grantee ; 
but  a  precept  of  dare  constat  was  in  a  different  situa- 
tion. It  was  expressly  excepted  from  the  Statute  1693, 
c.  35.  It  fell  by  the  death  of  the  granter  or  of  the 
grantee.  Unless,  then,  it  was  effectually  granted  and 
effectually  executed  during  the  lives  of  the  granter  and 
of  the  grantee,  it  perished  for  ever.  No  person  but 
the  granter  could  give  validity  to  it :  no  person  but  the 
grantee  could  act  upon  it.  In  the  present  case,  both 
the  granter  and  the  grantees  were  dead,  while  the  pre- 
cept of  dare  constat  had  yet  no  effect  or  valid  existence. 
It  was  therefore  impossible,  by  any  subsequent  pro- 
ceeding, to  give  validity  to  those  precepts  of  dare  con-^ 
Stat,  or  to  the  infeftments  following  thereon. 

The  charger  answered — That  the  charter  of  confir- 
mation confirming  the  disposition  and  infeftment  in 
favour  of  Dr  McNeill,  drew  back  to  the  date  of  his 
sasine,  and  consequently  validated  the  precepts  of  clare 
constat  subsequently  granted  by  him..  \st.  It  was  a 
settled  principle  in  conveyancing,  that  a  charter  of 
confirmation  operated  retro,  and  gave  to  a  public  hold- 
ing the  same  force  as  if  it  had  been  confirmed  imme** 
diately  after  the  grant,  provided  always  that  no  mid- 
impediment  intervened  to  hinder  it  from  having  this 
retrospective  quality.  A  public  riglit,  while  remaining 
unconfirmed,  is  not  a  nullity.  It  is  merely  an  incom- 
plete right,  which  does  not  receive  effect  as  a  complete 
feudal  investiture  until  confirmation.  But  the  confirm 
raation,  when  granted,  immediately  accresces,  and  va- 
lidates all  intermediate  deeds:  Henderson  v,  Campbell, 
5th  July  1821.  2d,  With  regard  to  a  public  right 
remaining  unconfirmed,  the  death  of  the  superior,  or 
of  the  disponee,  or  of  both,  did  not  act  as  a  mid-impe- 
diment, so  as  to  interfere  with  the  retrospective  cur- 
rency of  the  confirmation.  According  to  the  strict 
feudal  notions,  a  superior  was  not  bound  to  receive  a 
new  vassal,  whether  heir  or  singular  successor,  unless 
the  whole  conditions  of  the  original  grant  were  en- 
grossed in  the  charter  of  confirmation.  It  was  neces- 
sary, for  the  effectual  transference  of  a  public  right, 
that  the  consent  of  the  superior  should  be  adhibited. 
It  was  the  superior  alone  who  had  an  interest  to  insist 
on  a  charter  of  confirmation  being  taken  out ;  and  in 
practice  it  soon  came  to  be  held,  that  as  soon  as  his 
consent  was  obtained  and  his  charter  granted,  at  what- 
ever distance  of  time,  all  the  intermediate  deeds  of 
the  vassal  were  as  effectual  as  if  the  confirmation  had 
been  granted  at  the  very  commencement  3d,  The 
confirmation  of  Dr  James  M'NeilFs  infeftment  in 
1792  validates  the  precepts  of  clare  constat  grant- 
ed by  him.  It  was  said,  that  what  applied  to  pi'O- 
curatories  of  resignation  and  precepts  of  sasine  did 
not  apply  to  precepts  of  dare  constat.  There  was, 
however,  no  solid  or  sufficient  ground  for  the  distinc- 
tion«  It  did  not  arise  from  any  want  of  power  on 
the  part  of  the  granter.  For  this  want  of  power  would 
apply  with  equd  force  to  the  one  class  of  instruments 
as  to  the  other.  It  might  be  true,  indeed,  in  one 
sense  of  the  term,  that  the  holder  of  a  public  right, 
while  unconfirmed,  had  no  power  to  grant  either  a'valid 
procuratory  of  resignation  or  a  valid  precept  of  dare 
constat^  but  such  became  valid  by  the  subsequent  con^ 
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firmation.     It  was  not  a  less  exercise  of  power  for  an 
Qnconfinned  proprietor  to  grant  a  precept  to  his  iMdlie 
to  infeft  a  stranger  disponee,  than  for  an  unconfirmed 
superior  to  grant  a  precept  to  his  bailie  to  infeft  the 
heir  of  his  last  entered  vassal.     In  so  far,  therefore,  as 
regarded  the  power  to  grant  such  instruments,  the 
precept  of  dare  cofutai  did  not  stand  in  a  different 
situation  from  the  others.     As  little  was  there  any 
thing  in  the  nature  or  feudal  character  of  a  precept  of 
elare  ccnttai^  which  excluded  it  from  deriving  efficacy 
from  the  retroactive  effect  of  a  charter  of  confirmation. 
The  Statute  1693,  c.  35,  had  no  application  to  the  case. 
Prior  to  that  Act  all  procuratories  of  resignation  and 
precepts  of  sasine  became  void,  if  not  executed  during 
the  lifetime  of  the  granter  as  well  as  the  receiver.  But 
this  did  not  touch  the  present  case,  where  the  precepts 
of  dare  constat,  granted  by  Dr  James  M'Neill  in  fa- 
vour of  Daniel  McNeill  and  of  Hector  Frederick  Mac- 
Neill,  were  duly  executed  during  the  lifetime  of  these 
parties*     None  of  them  were  dead  when  the  infeft- 
ments  followed  on  the  precepts.     The  provisions  of  the 
Act  did  not  bear  reference  to  the  title  of  the  granter. 
They  applied  exdusivelv  to  the  execution  of  the  pre- 
cept, leaving  the  title  of  the  granter  to  be  regulated  by 
the  ordinary  rules  of  the  feudal  law.     No  doubt,  if  the 
title  of  the  superior  were  radically  inept,  the  precept 
would  be  also  inept,  as  flowing  a  turn  habeniepotestatem. 
But  unquestionably  it  would  not  be  null  in  consequence 
of  any  thing  contained  in  the  Act  1693.     The  general 
practice  of  conveyancers  is  in  favour  of  these  views. 
It  was  the  general  understanding  of  the  ablest  con- 
veyancers in  the  profession,  that  the  infeftment  of  a 
vassal,  following  on  a  precept  of  dare  constat,  may  be 
validated  at  any  time  by  a  confirmation  of  the  su- 
perior's right,  after  any  interval  of  time,  and  after  the 
death  of  the  granter  as  well  as  the  grantee,  provided 
always  its  retroactive  effect  be  not  prevented  by  the 
intervention  of  some  mid-impediment« 

Their  Lordships  repelled  the  reasons  of  suspension, 
and  found  the  letters  orderly  proceeded. 

Lord  Ordinary,  Monereiff.— Act,  D.  M'Neill;  A.  Storie, 
W.8.,  Agent, — AU,  A.  Anderioii;  Cunninghani  and  Walker, 
W.S.,  Ayent% T.  CUrk [J.D.M.J 


16/A  November  1837. 

SscoND  Division (J.D.M.) 

No.  29— A.  B.,  Petitioner. 

Summarj  Petition — Admiralty — Warrant  to  Seize — Compe- 
tency— A  bankrupt,  after  granting  a  tnut-deed,  having  shipped 
gooda  addreued  to  a  peraon  who  could  not  he  traced ;  on  a  mm- 
marg  petition  to  the  Court  of  Se$$ion,  at  coming  in  lieu  of  the 
Admiralty  Court,  to  have  the  gooda  arreated  in  the  hands  of 
the  maater  of  the  ahip,  or  the  warehouae  where  they  might  be 
depoaited —  Warrant  granted  aa  craved. 

A  bankrupt  had  granted  a  trust-deed  for  behoof  of 
his  creditors.  He  thereafter,  in  place  of  delivering 
over  all  his  effects,  packed  up  the  more  valuable  portion 
of  them  and  shipped  them  for  Leith,  addressed  to  a 
person  there,  who  could  not  be  traced.  This  coming 
to  the  knowledge  of  the  trustee,  he  applied  by  summary 
petition  to  the  Court  of  Session,  as  now  having  ail  the 
pjower  inherent  in  the  High  Court  of  Admiralty,  and 
.CJi*a^V94  a  warrant  for  arresting  the  goods  in  the  hands 


of  the  master  of  the  ship,  or  the  warehouseman  where 
they  might  be  deposited,  and  an  order  on  the  bankrupt 
and  the  alleged  consignee  to  answer. 

The  Court  granted  warrant  for  arrestment  and  ser- 
vice, as  craved. 

Remarked  on  the  bench,  that  the  Lord  Ordinary  on 
the  bills  might  have  entertained  such  an  application. 

For  Petitioner,  Maidment;  Thomas  Shiels,  S.S.C.»  Agent, — 
I  J.D.M.  J 


17th  November  1337. 

Secokd  Division. — (J.D.M.) 

No.  30. — W«  A.  Flowerdew,  Pursuer  and  AdvocaioTf 
V.  John  Buchan,  Defender  and  Respondent. 

Reduction — Fraud — Assignation — Insolvency — Annaity— iii  on 
action  of  reduction  of  an  aaaignation,  granted  by  a  party  in  fa- 
vour of  one  creditor,  aa  in  prejudice  of  the  diligence  of  another, 
at  the  latter*a  inatanee,  on  the  ground  of  fraud  at  common  lam — 
Held,  in  estimating  the  debtor* a  aohency,  1.  That  an  annuity, 
conaiating  partly  of  the  rente  ofhouaea  and  partly  of  the  intereat 
of  a  peraonal  bond,  ia  to  be  computed  aa  of  the  value  of  its 
converaion,  according  to  the  life  tablea  framed  for  that  purpoae, 
and  not  at  the  price  only  which  it  might  have  produced,  if 
actually  brought  to  ante:  and,  2.  T%at  it  waa  unmeceaaary  to 
bring  into  calculation,  in  the  circumatancea,  the  contingency  that 
the  annuity  waa  to  cease  if  the  debtor  entered  into  a  second 
marriage. 

Sequel  of  case  reported  ante.  Vol.  VIL  p.  304,  5th 
March  1835.  The  oase  having  come  back  to  the  Lord 
Ordinary,  he  remitted  it  to  Mr  A.  Sinclair,  accountant, 
to  report  upon  the  points  of  the  solvency  of  the  com- 
mon debtor,  Mrs  Foreman,  at  the  date  of  the  assigna- 
tion granted  by  her  to  the  defender  on  I6th  Jane  1829, 
and  of  the  onerosity  thereof.  The  accountant  gave  in 
a  report,  from  which  it  appeared,  as  to  the  latter  ques- 
tion, that  although  the  narrative  of  the  assignation, 
which  bore  as  the  consideration  thereof  the  instant 
payment  of  £100  to  the  granter,  was  not  literally  cor- 
rect, the  defender  was  at  that  time  a  creditor  of  Mrs 
Foreman  to  a  greater  amount.  He  had  been  employed 
by  her  as  her  country  agent,  with  regard  to  a  process 
of  reduction  brought  against  her,  and  had  incurred  a 
liability  to  her  agent  in  Edinburgh,  Mr  Patrick  Pear- 
son, S.S.C.,  for  the  amount  of  his  account  of  expenses. 
The  defender  had  granted  bills  to  Mr  Pearson  for  this 
account ;  these  were  current  at  the  date  of  the  assigna- 
tion, apd  were  ultimately  relieved  by  Buchan. 

As  to  the  question  of  solvency,  the  accountant  stated 
the  amount  of  Mrs  Foreman's  assets,  at  the  date  of  the 
assignation,  to  exceed  that  of  her  debts,  including  in 
the  latter,  both  the  pursuer's  debts  and  Mr  Pearson's 
account  of  expenses.  In  bringing  out  this  result,  the 
accountant  calculated  the  assets  on  the  following  prin- 
ciple : — Mrs  Foreman  was  possessed  of  a  liferent  right 
of  certain  houses  in  St  Andrews,  yielding  a  gross  rental 
of  £34.  1.  6.  per  annum,  and  of  £15.  19-  6.  of  interest 
of  a  personal  bond.  Her  right  was  to  cease  on  her 
entering  into  a  second  marriage.  She  was  in  her  fifty- 
ninth  year  at  the  date  of  the  assignation.  The  ac- 
countant, after  making  a  deduction  of  12  per  cent, 
from  the  gross  rental  of  the  heritable  subjects,  on 
account  of  public  burdens,  repairs,  and  other  contin- 
gencies, calculated  the  value  of  Mrs  Foreman's  liferent 
according  to  its  conversion  by  the  Carlisle  tables  of 
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life  annuitiee ;  but  he  did  not  think  it  necessary  to 
Gompate  the  chance  of  her  entering  into  a  second  mar- 
riage as  diminishing  the  amount  of  the  conversion. 

Objections  were  given  in  by  both  parties  to  the  ac- 
countant's report  The  pursuer  objected — 1.  To  the 
deduction  of  12  per  cent,  from  the  rental  to  cover  the 
expense  of  repairs,  insurance  and  collection,  and  to 
meet  the  loss  by  empty  houses,  bankrupt  tenants  and 
otherwise,  as  being  totally  inadequate  in  property  of 
the  description  of  that  in  question ;  and,  2.  To  the  con- 
Tersion  of  the  liferent  of  the  property  into  a  capital 
sum  corresponding  to  the  value  of  a  well-secured  and 
definite  annuity,  according  to  the  Carlisle  life  tables, 
as  greatly  exceeding  the  value  of  the  fee-simple  of  the 
property. 

The  defender  obfected^  that  the  accountant  had  con- 
Terted  Mrs  Foreman's  annuity  into  a  principal  sum  by 
vising  the  Carlisle  instead  of  the  Government  tables. 
The  Government  tables,  which  were  formed  with  great 
care  under  successive  Parliamentary  committees,  and 
for  the  use  and  guidance  of  the  friendly  and  other 
societies  having  widows'  funds,  are  not  only  later  and 
more  correct,  but  they  are  the  only  tables  which  have 
separate  calculations  applicable  to  male  and  female 
lives.  The  Carlisle  tables  proceed  upon  a  mixed 
average.  Were  efiect  given  to  this  objection,  and  the 
value  of  the  annuity  calculated  correctly,  the  amount 
of  assets  would  be  augmented  by  about  £70. 

•*  Wth  March  1837.-;-The  Lord  Ordinary  having  beard 
the  counsel  for  the  parties  on  the  objections  to  the  account- 
ant's report,  productions,  and  whole  conjoined  process,— in 
the  advocation  remits  to  the  Sheriff  timpUciter,  and  decerns ; 
and  in  tbe  redaction,  in  respect  that  the  onerosity  of  the  de- 
fender's assignation  is  sufficiently  instructed,  sustains  the  de- 
fence against  such  of  tbe  reductive  conclusions  as  are  founded 
on  the  Act  1621 ;  and  in  respect  that  the  pursuer  has  fbiled  to 
establish  either  insolvency  on  the  part  of  tbe  cedent  at  tbe  date 
of  the  said  assignation  to  tbe  defender,  or  fraud  on  tbe  part  of 
the  said  defender,  in  requiring  and  taking  such  assignation, 
sustains  the  defences  also  against  tbe  reductive  conclusions 
founded  on  the  allegation  of  fraud,  as  at  eommon  law  s  and  on 
the  whole  matter, '  assoilzies  tbe  defender,  and  decerns ;  finds 
him  entitled  to  expenses ;  allows  an  account  thereof  to  be  given 
In,  and  remits  tbe  same,  when  lodged,  to  the  auditor,  for  his 
taxation  and  report. 

"  Note Tbe  allegation  that  the  defender's  assignation  was 

gratuitous,  vras  substantially  abandoned  at  the  debate,  and  tbe 
only  points  insisted  on  by  tbe  pursuer  were :  \»t.  That  Mrs 
Foreman,  the  common  debtor,  was  truly  insolvent  at  its  date ; 
and,  2cf,  That  the  defender,  being  aware  of  her  insolvency,  and 
holding  the  character  of  her  agent,  was  guilty  of  fraud  at  com- 
mon law,  in  taking  tbe  assignation  in  such  circumstances,  and 
in  the  knowledge  of  tbe  pursuer  being  «n  curtu  of  attaching  ber 
property  by  adjudication.  Tbe  Lord  Ordinary  thinks  it  quite 
«lear,  from  the  report  of  the  accountant,  and  documents  referred 
to,  that  the  cedent  was  not  insolvent  at  tbe  time  in  question. 
The  pursuer  pretty  much  admitted,  indeed,  that  bis  only  chance 
pf  making  out  insolvency  was  by  impeaching  tbe  accountant's 
valuation  of  tbe  annuity  which  she  held  for  a  sum  of  £50.  Is. 
per  annum ;  £34.  1.  6.  of  thiy  was  derived  from  the  rents  of 
subjects  in  6t  Andrews,  and  £15.  19.  6.  from  interest  payable 
by  obligants  of  unquestionable  solvency.  From  tbe  former  tbe 
accountant  has  deducted  12  per  eent.  as  a  fair  allowance  for  re- 
pairs, tbe  risk  of  tbe  subjects  remaining  unlist,  &&,  and  upon 
this  supposition  be  brought  out  a  surplus,  of  assets  above  debts, 
of  no  less  than  £135  at  tbe  date  of  tbe  assignation.  Tbe  pur- 
suer, however,  contended  that  12  per  cent,  was  fkr  too  small  a 
deduction ;  and,  representing  tbe,jiroperties  as  of  a  mean  and 
niinottt  description,  insisted  that  no  less  than  40  per  cent. 


should  have  been  deducted.  No  evidence  whatever  was  pro- 
duced in  support  of  that  extravagant  proposition  ;  and  when  the 
Lord  Ordinary  observed  that  one  of  tbe  properties  has  been  let 
for  no  less  than  £18,  on  a  lease  of  ten  years,  to  a  respectable 
tenant,  who  has  already  paid  six  years*  rent  with  regularity,  be 
was  satisfied  that  tbe  estimate  of  tbe  accountant  was  not  too 
favourable,  in  so  far  at  least  as  concerned  that  property,  while, 
even  allowing  a  deduction  of  £25  per  cent,  on  the  remainder, 
tbe  balance  would  still  have  been  in  favour  of  tbe  cedent's  sol- 
vency by  more  than  £100. 

**  As  to  tbe  attempt  to  decry  tbe  value  of  this  annuity,  by 
representing  it  as  precarious  and  undesirable,  in  comparison 
with  annuities  payable  out  of  large  estates  or  by  insurance  com- 
panies, tbe  Lord  Ordinary  is  satisfied  that  this  rests  entirely  on 
a  fallacy,  in  so  far  as  it  is  stated  as  a  separate  or  additional 
ground  of  depreciation  beyond  that  rested  on  tbe  alleged  insuf- 
ficiency of  tbe  deduction  already  spoken  to.  That  deduction 
is  made  precisely  on  account  of  tbe  precariousness  In  question, 
and  if  it  be  made  to  a  just  and  sufficient  extent,  that  objection 
is  entirely  removed,  and  an  annuity  from  tbe  rents  of  old  houses, 
after  such  sufficient  deduction  is  made,  is  just  as  good  and  val- 
uable for  tbe  balance  as  one  payable  by  the  bank  of  England. 
Tbe  chance  of  profit  or  loss  to  a  purchaser  may  indeed  be  greater, 
but  if  those  are  properly  balanced,  the  marketable  value  is  just 
as  certain  as  that  of  a  perfectly  secure  and  invariable  payment. 
A  further  deduction  was  also  claimed  on  account  of  tbe  an^ 
nuity  being  defeasible  on  tbe  cedent's  marrying  again,  and  there 
is  no  doubt  that  this  is  an  element  to  be  taken  into  calculation. 
But  when  it  is  considered  that  she  was  upwards  of  fifty-nine 
years  of  age  at  the  time  in  question,  and  in  no  very  tempting 
circumstances  in  respect  of  fortune,  it  is  thought  that  tbe  ac- 
countant has  done  right  in  giving  little  effect  to  it.  As  to  tbe 
smaller  items  affecting  tbe  amount  of  the  reversion,  the  Lord 
Ordinary  generally  concurs  with  tbe  accountant,  and  cannot 
enter  at  all  into  the  extraordinary  calculation  suggested  at  page 
15  of  the  report,  and  brought  out  in  an  alternative  view  of  that 
reversion  at  page  29.  It  is  enough  to  say,  that  there  is  not  a 
particle  of  evidence  to  justify  the  extravagant  assumption  on 
which  it  proceeds,  that  the  properties  which  yield  the  liferent 
are  not  worth  more  than  eight  years*  purchase. 

**  If  there  was  no  insolvency  at  the  date  of  tbe  assignation, 
the  question  of  fraud  does  not  arise.  But  even  if  tbe  solvency 
was  doubtful  at  that  time,  the  Lord  Ordinary  is  bound  to  say 
that  he  sees  nothing  which  could  justify  such  an  imputation  on 
the  defender.  In  writing  to  Mr  Pearson,  for  whose  claims  he 
W9S  personally  responsible,  be  naturally  urges  him  to  make 
them  as  moderate  as  possible,  and  speaks  of  the  difficulties  he 
is  likely  to  meet  in  recovering  them  from  the  cedent,  as  an  in- 
ducement for  htm  so  to  do.  But  this  is  far  short  of  evidence 
that  he  knew  of  her  absolute  insolvency,  and  that  any  security 
obtained  for  himself  must  infer  an  equivalent  loss  to  other  cre- 
ditors. If  an  apprehension  of  possible  disappointment^  or  a  ge- 
neral conviction  that,  without  some  security,  payment  may  not 
be  easily  got,  was  a  ground  fbr  reducing  such  securities,  there 
is  not  probably  one  in  a  hundred  of  those  most  fairly  granted 
that  would  stand,  since  it  is  only  in  consequence  of  such  ap* 
prehensions  that  securities  are  ever  required.  The  case  of 
M*Ewen,  30tb  May  1828,  6  Shaw,  889,  though  exemplifying 
a  rigorous  application  of  the  law,  was  quite  different  from  the 
present.  The  insolvency  there  was  utterly  hopeless  and  com*, 
plete,  and  tbe  transaction  was  palpably  a  device  to  exclude  tbe 
other  creditors,  whereas  here  the  condition  of  the  debtor  was  at 
the  very  most  but  doubtful  or  suspicious ;  and  tbe  conduct  of 
tbe  defender,  in  taking  bis  assignment  to  the  extent  of  £9  only, 
on  security  of  k  debt  of  £150,  and  thus  leaving  more  thnn 
£40  of  the  annuity  to  the  diligence  of  other  creditors,  indicated 
any  thing  but  a  spirit  of  rapacity  or  fraud." 

The  pursuer  recktimed.  On  advising,  their  Ix>rd* 
ships  unanimously  adhered^  and  found  additional  exo 
penses  due. 

Lord  Ordinary,  JeflfVey. — Act  Ivory,  Neaves;  W.  Miller, 
S.S.C.,  Agent. — Alt.  Adam  Anderson,  Gowan :  P.  Pearson, 
S.S.C.»  Agent [J.D.M.] 
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18M  November  1837. 
First  Division (G.D.P.) 

No.  31. — Mrs  Margabet  Paterson  or  Waddel, 
PetttioneTf  v.  James  Waddel,  her  Husbandy  Re- 
spondent, 

Judicial  Factor — Sequestration — Husband  and  Wife — Infeft- 
ment — A  married  woman,  ex  fade  absolute  proprietor  o/|  and 
infefi  in  heritage,  presented  an  application  to  sequestrate  the 
rents,  and  have  them  put  under  the  management  of  a  factor.  The 
husband  had  claimed  the  rents  and  opposed  the  application,  on 
the  ground  that  it  was  with  his  funds  the  purchase  of  the  heritage 
had  been  made,  and  the  title  taken  in  her  name,  and  stated  he 
had  brought  a  reduction  of  the  infeftment,  as  being  a  donatio  in- 
ter yirum  et  uxorem,  and  averring  that  a  loss  of  interest  would 
accrue  in  the  management  under  a  judicial  factor — The  Court 
sustained  the  application,  as  being  for  the  benefit  of  allpar' 
ties,  till  mutual  claims  should  be  settled,  but  particular^  on  the 
ground  that  the  petitioner  produced  an  infeftment  in  her 
favour  in  the  lands,  still  unreduced,  (2.)  The  person  nomi- 
noted  by  the  petitioner  as  factor  was  appointed  by  the  Court, 
though  strongly  objected  to  on  the  plea  of  undue  influence  over 
the  petitioner, 

Mr  Campbell,  of  Ballimore,  by  disposition,  proceed- 
ing on  the  narrative,  that 

**  in  consideration  of  the  siiiii  of  £7750,  and  interest  at  the 
rate  of  four  per  cent,  since  the  term  of  Martinmas  last,  instantly 
paid  to  me  by  Margaret  Paterson  or  Waddel,  wife  of  James 
Waddel,  Esquire,  of  Stonefield,  as  the  price  and  value  of  the 
said  lands  and  others,  with  which  I  hereby  declare  myself  fully 
satisfied,  and  of  which  price  of  £7750,  and  interest  as  afore- 
said, I  hereby  acknowledge  the  receipt,  and  discharge  the  said 
Margaret  Paterson  or  Waddell,  and  her  heirs  and  successors  for 
ever," 

sold  and  disponed  to  the  petitioner  certain  lands  of 
Parkhead,  &c.,  in  May  1832.  The  disposition  con- 
tained the  usual  clauses,  assigning  to  the  petitioner 
the  title-deeds  and  securities,  and  also  the  rents,  maiUs 
and  duties,  and  feu-duties  payable  out  of  the  lands ; 
and  there  was  a  clause  of  absolute  warr^^ndice  to  the 
petitioner  of  the  disposition  and  infeftment  to  follow 
thereon,  and  an  obligation  to  infefi  a  me  vel  de  me. 
The  procuratory  of  resignation  contained  the  following 
provision : 

"  Declaring,  as  it  is  hereby  expressly  provided  and  declared, 
and  appointed  to  be  engrossed  in  the  infeftments  to  follow  here- 
upon, that  the  said  James  Waddel,  husband  of  the  said  Mar- 
gnret  Paterson  or  Waddel,  shall  have  no  right  or  title  to  the 
lands  and  others  before  disponed,  or  any  part  thereof,  or  to  the 
rents,  maills,  duties,  and  feu-duties  payable  therefrom,  in  virtue 
of  his  JUS  mariti,  courtesy  of  Scotland,  or  of  any  other  title  what- 
ever ;  and  that  the  same  shall  neither  be  liable  to  his  debts  or 
deeds,  nor  subjected  to  the  legal  diligence  of  his  creditors  for 
payment  of  the  debts  already  contracted,  or  to  be  contracted  by 
him  at  any  time  hereafter.  But  that,  notwithstanding  such 
debts,  deeds,  or  diligence,  it  shall  be  lawful  for  the  said  Mar- 
garet Paterson  or  Waddel,  by  herself  alone,  without  the  con- 
sent of  her  said  husband,  to  uplift  and  discharge  the  feu-duties, 
rents,  and  casualties,  of  the  lands  and  others  before  described 
and  disponed,  and  to  apply  the  same  as  she  shall  think  proper ; 
with  full  power  to  the  said  Margaret  Paterson  or  Waddel  to 
enter  and  receive  vassals  in  the  said  lands,  to  output  or  input 
tenants,  set  tacks,  and  do  every  other  thing  in  relation  to  the 
management  thereof,  in  the  same  way  and  as  fully  and  effec- 
tually, to  all  intents  and  purposes,  as  if  she  were  still  un- 
married." 

On  this  deed  the  petitioner  was  infeft  on  7th  June 
1832. 
In  consequence  of  the  petitioner's  husband,  acting  for 


himself  and  as  administrator  for  his  children,  having 
addressed  a  letter  to  the  feuars  and  tenants  in  the  pre- 
mises conveyed  by  the  above  disposition,  interpelling 
them  from  paying  their  feu-duties  and  rents,  amount- 
ing to  £386. 14. 1.,  to  the  petitioner,  and  claiming  them 
himself,  the  petitioner  presented  this  application,  pray- 
ing the  Court  to  sequestrate  the  rents  and  feu-duties, 
and  to  appoint  a  certain  gentleman,  a  Mr  Colin  Dunlop 
Donald,  nominated  by  herself,  to  be  factor  therein, 
with  the  usual  powers,  on  finding  caution  in  conunon 
form; 

The  application  was  resisted  by  the  husband.  From 
the  respondent's  statement,  it  appeared  that  there  was 
no  marriage-contract  between  the  parties,  and  that  on 
the  death  of  an  uncle,  the  respondent  succeeded  to  a 
considerable  fortune,  the  fee  of  which  was  settled  on 
the  children  of  the  petitioner  and  respondent.  He 
stated,  that  the  purchase  of  the  lands  from  Mr  Camp- 
bell was  made  by  Mr  Donald,  at  one  time  the  respon* 
dent's  agent,  as  weU  as  the  agent  of  his  uncle's  trustees, 
on  the  employment  of  the  respondent,  and  for  the  ex- 
press purpose  of  providing  the  petitioner  in  a  liferent, 
in  the  event  of  his  predeceasing  his  wife,  and  that  a 
portion  of  the  purchase  money  was  borrowed  from  his 
uncle's  trustees  to  complete  the  transaction.  The  dis- 
position was  made  to  bear,  contrary  to  the  feet,  that  the 
£7760,  &c.  were  paid  by  the  petitioner,  whereas  it 
consisted  of  funds  belonging  to  him ;  in  illustration  of 
which  it  was  urged,  that  the  deed  did  not  bear  that  the 
purchase  money  consisted  of  funds  belonging  to  Mrs 
Waddel,  exclusive  of  the  jits  mariti,  that  she  had  no 
such  funds,  and  that  though  the  dispositive  clause  was 
made  exclusive  of  theyttf  mariti,  he  was  not  a  party  to  the 
deed ;  besides  which  there  was  no  renunciation  by  him 
of  the  jus  mariti.  He  also  averred,  from  documents 
produced,  holograph  of  the  proposed  judicial  factor,  Mr 
Donald,  that  the  money  composing  the  price  truly  be- 
longed to  him.  This  was  denied  by  the  petitioner, 
who  maintained  that  the  money  consisted  entirely  of 
funds  separately  belonging  to  her. 

It  appeared  that  the  respondent  had  joined  with  the 
petitioner  in  1833,  in  executing  a  trust-settlement, 
containing  a  power  to  revoke  in  favour  of  the  petition- 
er, of  her  whole  property,  heritable  and  moveable, 
whereby  a  liferent  was  created  in  his  favour  in  case  of 
her  death,  and  the  fee  was  given  to  the  children ;  and 
it  seemed  by  his  statement,  that  he  (Mr  Waddel)  had 
purchased  sundry  properties,  and  taken  the  titled  there- 
of unconditionally  to  her.    . 

Subsequently  some  family  disputes  having  occurred, 
the  respondent,  on  the  ground  that  he  had  been  left  in 
ignorance  that  the  deed  of  settlement  contuned  a 
power  to  revoke,  executed  a  deed,  revoking  on  his  part 
all  the  conveyances  to  his  wife,  and  of  new  reconveyed 
them  to  himself  in  liferent,  and  children  in  fee,  burden- 
ing the  lands,  as  he  said,  with  an  annuity  to  the  peti- 
tioner of  £400.  He  likewise  raised  an  action  for  the 
purpose  of  reducing  the  titles  he  had  taken  in  favour  of 
Uie  petitioner,  on  the  plea  that  one  and  all  of  them  were 
donationes  inter  vtrum  et  uxorem.  He  now  objected 
to  the  application  for  sequestration,  on  the  grounds, 
(1.)  That  the  petitioner  by  this  annuity  had  got  a  sur- 
rogtUum  for  the  rents  proposed  to  be  sequestrated. 
(2.)  That  much  loss  would  accrue  to  the  estate  from 
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the  loss  of  interest  arising  on  the  fands  placed  in  a  fac- 
tor's hands ;  and  (3.)  That  the  rents  songht  to  be  se- 
questrated were  truly  his. 

llie  petitioner,  denying  that  she  was  secured  in  an 
annuity,  and  pleading  in  her  replies,  that  the  circum- 
stances raised  in  the  written  pleadings  of  the  respon- 
dent were  not  hi^tis  lociy  and  that  she  had  met  them 
in  the  reduction,  rested  entirely  for  the  success  of  her 
application  on  the  fact  of  her  infeflment  in  the  lands. 

At  advising, 

iMrd  GUHea. — Mrs  Waddel  has  a  complete  feudal  title  to 
the  lands,  the  renta  of  which  she  seeks  to  sequestrate,  and  I 
canoot  agree  with  this  respondent,  that  he  can  interfere  in  any 
way,  hoe  tiatu,  to  prevent  Mrs  Waddel  from  having  the  rents  se- 
questrated if  she  like.  We  cannot  deal  with  the  drcumstances 
he  avers ;  they  will  he  discussed  in  the  reduction ;  but  it  is 
manifest,  I  think,  that  this  application  must  be  for  the  benefit 
of  all  concerned.  I  cannot  think  what  interest  the  husband  or 
any  ope  else  has  to  oppose. 

Lord  dHackenzie,  Lord  Corehouse,  and  Lord  President  con- 
curred. 

P.  RaiberUon^  fir  respondent,  objected,  that  Mr  Donald 
should  not  be  appointed  factor,  as  he  had  an  undue  influence 
over  Mrs  Waddel,  and  had  advised  her  to  take  steps  which 
had  alienated  her  from  her  fiimily. 

Lord  GilHes, — I  think  this  lady  has  a  right  to  elect  any  one 
to  the  office  she  pleases.  Wbat  title  has  the  husband  to  oppose 
this,  any  more  than  the  application  to  sequestrate  ? 

The  other  Judges  concurred,  and  the  Court  unani- 
mously granted  the  prayer  of  the  application,  and  ap- 
point^ Mr  Donald  to  be  factor. 

Act,  Dean  of  Faculty  (Hope),  T.  Maitland ;  George  Dunlop, 
W.S.,  AffeMi.^Alt.  P.  Robertson,  A.  M'Neill;  £.  and  A. 
M'Millan,  W.8.,  Affenia^^B.,  Clerk LGI>F] 


\%th  November  1837. 

Sbcond  Division. — (J.D.M.) 

No.  32. — WnxiAM  Beix,  S.S.C.,  Raiser^  v.  Mrs  Jane 
Ftffe  or  Hill  and  Others,  Objectors. 

Mttltiplepoinding — Competency — Process — A  party,  pttrehaser 
of  a  property  affected  by,  let,  an  inhibition ;  2d,  certain  ar^ 
rears  of  fin^uty  ;  and,  Sd,  an  account  secured  by  arrestment, 
,  kamng  irought  a  process  of  multiplepoinding,  notwithstand^ 
ing  ox  undertaking  by  the  seller's  agent  that  thefiu^uties  and 
aceommi  should  be  paid  at  his  sight  out  of  the  price,  and  that 
the  inhibiting  eredStor  should  be  made  a  party  to  the  sale,  or 
discharge  the  inhibition — Olgectiom  of  incompetency  by  no 
double  distress,  sustained. 

The  objectors  had  right  to  one-third  of  certain  sub- 
jects in  South  Union  Street,  Edinburgh,  the  whole  of 
which  were  burdened  with  an  anhuity  of  £50.  In  a 
prooess  of  division,  the  portion  of  this  sum  allocated 
on  the  objectors'  share  of  the  subjects  was  £16.  13s. 
4d.  They  brought  their  share  to  sale,  and  one  lot 
of  it  was  disposed  of,  exclusively  burdened  with  the 
annuity.  The  other  was  purchased  by  the  pursuer  for 
£190.  At  the  time  of  the  sale  he  was  informed  of 
three  claims  on  the  property — 1.  An  inhibition  aflPect- 
ing  it.  2.  Certain  arrears  of  feu-duty ;  and,  3.  A  bu- 
siness-account for  making  up  titles,  secured  by  an  ar- 
restment. The  agent  for  the  sellers  undertook  that 
the  arrestment  should  be  discharged,  and  the  feu-du- 
ties paid  out  of  the  price,  at  the  purchaser's  sight, 
and  oli^red,  either  that  the  inhibiting  creditor  should 
be  made  a  party  to  the  disposition,  or  that  a  declaration 
should  be  indorsed  on  the  letters  that  the  subjects  were 


free  from  it,  or  an  obligation  by  the  inhibitor  himself 
to  discharge  it.  The  pursuer,  however,  brought  the 
present  process  of  multiplepoinding,  and  consigned  the 
price.  This  was  met  by  objections  of  incompetency 
and  nimiousness,  there  being  no  double  distress,  nor 
circumstances  to  justify  such  a  step.  The  objectors  in 
the  meantime  raised  an  ordinary  action  for  payment  of 
the  price.  The  Lord  Ordinary  repelled  the  objections 
to  the  process  of  multiplepoinding,  and  conjoined  the 
ordinary  action  with  it,  reserving  all  questions  of  ex- 
penses. His  Lordship  considered  the  ordinary  action 
unnecessary,  as  payment  could  have  been  compelled  in 
the  multiplepoinding,  under  an  order  for  consignation^ 
and  as  the  money  was  consigned. 

The  objectors  reclaimed.  On  advising,  their  Lord- 
ships sustained  the  objections,  and  found  expenses 
due. 

Lord  Medwyn  ohserved,  the  purchase  money  was  intended 
for  the  discbarge  of  incumbrances,  and  if  tbis  was  to  he  done 
unico  contextu  with  the  completion  of  the  transaction,  and  at 
the  sight  of  the  purchaser,  that  was  enough,  and  a  multiplepoind- 
ing was  unnecessary. 

Lord  Ordinary,  Moncreiff. — Act,  Brodie;  Cunningham  and 

Walker,  W.S.,  Agents Alt.  D.  M'Neill,  J.  Anderson;  John 

Livingston,  W.S.,  Agent f  J. D.M.I 


18/A  November  1837. 


Second  Division (J.D.M.) 

No.  33. — Mrs  Isobel  Buchanan  or  Downie,  Pur- 
suer,  V.  John  Downie,  Defender. 

Process — Citation,  Edictal — Husband  and  Wile  —  Divorce — 
Competency —  ^^iere  a  husband  had  deserted  his  wife,  and  his 
domicile  was  unknown  to  her;  in  an  action  of  divorce  on  the 
ground  of  adultery,  at  the  instance  of  the  wife,  a  Scotchwoman, 
resident  in  Scotland,  against  the  husband,  a  Scotchman,  the 
marriage  having  been  celebrated  in  Scotland,  and  the  parties 
having  been  subsequently  resident  there — Held,  that  edictal 
citation  was  the  competent  mode  of  calling  him  in  the  action. 

It  is  pars  judicis  to  give  ejfect  to  any  nullity  arising  from 
incompetency,  jurisdiction,  or  insufficiency  of  citation,  at  any 
stage  of  a  cause. 

This  was  an  action  of  divorce  at  the  instance  of  the 
pursuer  against  her  husband,  on  the  ground  of  adul- 
tery. Both  husband  and  wife  are  natives  of  Scotland. 
The  marriage  was  a  Scotch  marriage ;  and  until  the 
defender  deserted  his  wife,  and  lefl  Scotland,  neither 
of  the  parties  had  ever  been  out  of  Scotland.  The 
pursuer,  in  particular,  who  is  a  Scotchwoman,  conti- 
nued to  reside,  since  her  husband  left  her,  either  in 
Greenock  or  in  Glasgow,  or  in  their  vicinity. 

The  action  was  raised  in  February  last,  and  the  de- 
fender being  abroad,  and  as  alleged,  for  aught  known, 
having  no  fixed  domicile  anywhere  out  of  Scotland,  the 
summons  was  executed  edictally.  No  appearance  was 
made  for  the  defender,  and  the  Lord  Ordinary  made 
avizandum  with  the  summons,  and  thereafter,  <<  having 
considered  the  libel,  finds  the  same  relevant ;  appoints 
the  cause  to  be  enrolled."  The  cause  having  been  ac- 
cordingly enrolled,  the  pursuer  appeared  and  emitted 
the  oath  de  ccUtannta  in  common  form.  The  summons 
was  then  subscribed  by  counsel,  as  containing  the  full 
and  final  statement  of  facts,  and  the  Lord  Ordinary 
declared  the  record  closed,  '*  and  having  considered 
the  same,  and  oath  of  calumny,  allows  the  pursuer  a 
proof  of  the  libel,  and  of  all  facts  tending  to  support 
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the  eoDcliuions  thereof,"  remitting  to  the  Sheriff*8  Com- 
missaries in  the  usual  way. 

A  proof  having  been  led,  avizandum  was  made  with 
the  whole  process,  when  the  Lord  Ordinary, 

"  hRving  considered  the  proof  for  the  pursuer,  and  whole  pro- 
ceedingB  in  this  case ;  and  observinf^  that  the  defender  is  de- 
scribed in  the  summons  as  then  resident  in  the  East  Indies,  or 
elsewhere  abroad,  and  that  it  is  stated  in  the  proof  that  he  has 
not  been  in  this  kingdom  for  a  period  of  nine  or  ten  years ;  and 
also,  that  there  is  no  appearance  of  any  personal  notice  having 
been  given  to  him  of  the  dependence  of  this  process,  or  of  any 
intention  to  institute  the  same,  before  answer,  appoints  the 
pursuer  to  lodge  in  process,  at  the  second  box-day  in  the  ensuing 
vacation,  a  minute,  stating  upon  what  grounds  she  proposes  to 
support  the  jurisdiction  of  the  Court  against  a  defender  in  such 
drcurastances." 

His  Lordship  afterwards  appointed  the  minute  to 
be  boxed  to  the  Court,  in  order  to  be  reported. 

The  pursuer,  in  her  minute,  objected  to  the  compe- 
tency of  the  discussion  at  this  stage  of  the  cause,  and 
supported  the  jurisdiction  of  the  Court  against  the  de- 
fender, on  the  grounds.  Iff,  That  the  defender  is  a  na- 
tive Scotchman,  and  does  not  appear  to  have  acquired 
a  domicile  anywhere  else.  2dfyf  That  Scotland  was 
the  locus  cantractuSj  and  the  country  with  reference  to 
the  laws  of  which  the  relation  of  husband  and  wife  was 
contracted,  and  in  which  country,  quocid  the  wife  at 
least,  the  contract  still  subsists.  3^%,  That  in  respect 
of  this  contract,  the  defender,  quoad\i\%  wife  and  child, 
whom  he  has  lefl  here  without  requiring  them  to  join 
him  in  any  other  domicile,  and  quoad  the  moveable,  as 
well  as  the  heritable  estate  of  the  pursuer,  has  certain 
legal  and  patrimonial  rights  sufficient,  per  se,  to  found 
a  jurisdiction.  And  lastfyj  That  Scotland  was  the 
place  in  which  the  defender  was  guilty  of  those  acts, 
in  respect  of  which  the  pursuer  was  entitled  to  deprive 
him  of  his  rights,  so  far  as  regarded  her  person  and  the 
goods  in  communion,  and  other  property  in  Scotland 
to  which,  stanie  mairimonio,  his  patrimonial  rights 
extend. 

The  Lord  Ordinary,  in  a  note  to  his  interlocutor 
appointing  the  minute  to  be  boxed,  observed : 

**  The  point  is  of  toogreat  importance  to  be  decided,  especially 
on  an  ex  parte  argument,  by  a  single  Judge.  The  Lord  Ordi- 
nary's impression  is  against  the  competency  of  the  proceeding, 
though  the  weight  of  authority,  but  for  the  recent  and  very 
important  case  of  Laye,  may  seem  to  be  the  other  way.  He  is 
not  at  all  moved  by  the  specialty  of  the  libel  having  been  found 
relevant  generally.  Relevancy  is  a  different  thing  from  com- 
petency, jurisdiction,  or  sufficiency  of  citation ;  and  it  is  thought 
clear,  that  it  is  parsjudicU  to  give  effect  to  any  nullity  arising 
from  these  grounds,  at  whatever  stage  of  the  proceedings  they 
may  be  observed,  and  though  they  might  have  previously 
escaped  observation  per  incuriam  merely.  But  the  objection 
here  did  not  truly  anse  till  the  proof  was  taken ;  for  though  the 
defender  was  described  in  the  libel  as  forth  of  the  kingdom, 
there  was  nothing  to  show  that  he  had  not  gone  forth  quite  re- 
cently, and  with  a  purpose  of  immediate  return,  or  on  such  com- 
pulsion as  would  not  effect  a  change  of  domicile.  But  it  was 
not  till  the  proof  came  to  be  considered,  that  it  was  discovered 
that  he  had  finally  left  this  country  no  less  than  nine  or  ten 
years  before,  of  his  own  free  will. 

'*  Upon  the  merits  and  the  previous  authorities,  two  things  are 
thought  to  be  dear  enough, — Isf,  That  the  forum  originU  is  no 
longer  to  be  considered  as  a  ground  of  jurisdiction ;  and,  2(/, 
That  the  cases  where  the  suits  have  been  at  the  instance  of 
domiciled  husbands  against  absent  wives  have  really  no  applica- 
tion.    As  to  the  locus  contractus^  the  Lord  Ordinary  is  inclined 


to  think  that  it  can  be  of  no  avail  in  a  case  like  the  present,  un- 
less the  defender  had  been  personally  dted  within  the  jurisdic- 
tion ;  in  which  case  also,  although  upon  a  different  ground,  the 
forum  originis  might  have  been  a  material  element  to  sustain 
the  jurisdiction.  He  cannot  persuade  himself  that  the  reasons 
alleged  in  the  case  from  Kilkerran  would  now  be  held  satisfiic- 
tory.  If  it  be  material  to  give  relief  to  an  injured  wife,  it  is  no 
less  material  to  protect  an  accused  husband,  for  whose  innocence 
the  law  must  always  presume  against  the  hazards  of  an  unjust 
accusation.  That  it  is  a  question  of  status  seems  only  an  addi- 
tional reason  for  not  narrowing  this  protection :  the  law  always 
inclining  rather  to  the  maintenance  than  the  destruction  of  that 
most  important  status.  When  it  is  considered,  too,  that  decrees 
of  divorce  become  unchallengeable  at  a  much  earb'er  period  than 
most  other  decrees,  it  seems  especially  necessary  that  they 
should  not  be  rashly  pronounced.  It  is  needless  to  say  any 
thing  as  to  the  obvious  propriety,  if  not  the  legal  necessity  of 
giving  personal  notice  of  such  suits  against  absent  parties ;  and 
my  clear  opinion  is  expressed  upon  this  point  in  the  case  of 
Blake,  26th  July  1826,  4  Shaw,  795." 

At  advising. 

Lord  Justice- Clerk, — There  cannot  be  the  smallest  doubt 
it  was  pars  judicis  to  notice  this  objection,  alid  the  point  is 
very  important.  I  cannot  say  that  I  have  derived  any  assist- 
ance, in  forming  my  opinion,  from  either  the  cases  of  Blake  or 
Laye,  the  circumstances  of  which  I  think  quite  irmpplicable  to 
the  present.  There  was  gross  fraud  in  Blake's  case  on  the  part 
of  the  husband,  and  the  wife  was  restored  against  the  wrong 
done  her ;  and  in  Laye's  case,  the  opinion  of  the  Ckwrt  went 
upon  the  fact,  that  the  husband  was  the  son  of  an  officer  of  ar- 
tillery, and  was  not  a  Scotchman,  though  no  doubt  the  mar- 
riage was  contracted  in  Scotland.  A  declarator  of  marriage 
was  brought  against  him  in  absence,  without  dtadon,  and  the 
Court  had  no  difficulty  in  finding  that  they  had  no  jurisdiction. 
This  case  is  quite  different.  The  parties  were  married*  and 
were  resident  in  Greenock.  The  husband  abandoned  his  wife, 
— she  raises  an  action  of  divorce  on  the  ground  of  adultery ;  and 
being  ignorant  of  his  residence,  edictal  dtation  is  the  ordy 
method  of  calling  him. 

Lord  Glenlee There  is  nothing  in  the  libel  as  laid,  to  show 

that  the  husband  had  acquired  any  other  domidle  since  he  abai>- 
doned  his  wife ;  and  how  can  she  give  him  personal  intimation, 
if  she  do  not  know  where  he  is  ? 

Lord  Meadowbank. — I  have  great  difficulty.  The  sammoos 
being  brought  by  the  party  seeking  the  remedy,  cannot  be  sup- 
posed to  state  any  thing  to  prevent  her  getting  the  remedy ;  and 
if  she  had  said  her  husband  was  residing  in  England,  we  could 
not  give  her  the  remedy  sought ;  and  if  decree  of  divorce  is  ob- 
tained against  this  man,  and  he  afterwards  comes  forward  and 
says  he  never  heard  of  it,  and  this  woman  has  in  the  meantime 
entered  into  a  second  marriage,  by  the  law  of  England  she 
would  be  guilty  of  bigamy.  Evil  may  arise  to  this  woman  from 
the  want  of  the  remedy ;  but  I  do  not  see  how  we  can  help  it. 
She  may  make  any  averments  she  likes  in  his  absence.  I  have 
no  dear  opinion  on  this  case,  but  great  difficulty.  Where  there 
is  nothing  but  the  allegation  of  this  party  that  she  does  not 
know  where  he  is,  I  incline  to  think  we  cannot  interfere,  in 
actions  of  divorce  for  desertion,  there  must  be  personal  dtation. 

Lord  Medufyn, — 1  have  no  doubt  in  this  case.  Both  parties 
were  natives  of  Scotland.  The  marriage  was  a  Scotch  one. 
The  husband  fulfilled  his  duties  in  Scothuid  undl  he  deserted 
the  country  of  ^is  domicile  and  origin  and  went  to  another, 
without  giving  his  wife  any  notice  of  where  he  now  is  to  be 
found.  Is  it  suffident  to  prevent  her  obtaining  a  divorce  against 
him  on  the  ground  of  adultery,  that  he  has  thus  put  hims^  out 
of  the  way?  I  cannot  conceive  that.  He  has  abandoned  his 
family ;  and  I  think  that,  even  were  he  domidled  in  England, 
the  remedy,  under  the  peculiar  circumstances  of  this  case,  would 
have  been  in  this  country.  I  think  edictal  dtation  qiute  com- 
petent, especially  where  there  roust  be  proo£ 

Lord  Justice' Clerk I  am  dear  we  are  bound  to  let  the 

action  go  on. 

The  Court  held  the  citation  competent. 
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Authorities  founded  on. — Pedie  p.  Grant,  July  6,  1825 ;  1 
W.  and  S.,  716.  Dods  v,  Westcombe,  June  11,  1745;  Morr. 
4793.  Brunsdon  v.  Sir  Thomas  Wallace,  Feb.  9,  1789;  Morr. 
4784.  Pirrie  v.  Lunan,  March  8,  1796 ;  Morr.  4594.  French 
r.  Pilcher,  June  13, 1830;  Morr.  Forum  Gompetens,  App.,  No. 
1.  Wyche  v.  Blount,  June  27, 1801 ;  Morr.  Forum  Gompetens, 
App.,  No.  2.  Mackenzie  v,  Mackenzie,  March  8,  1810;  Fac 
ColL  Bell  V,  Bell,  Feb.  22,  1812;  Fac  GoU.  Levett  v. 
Levett,  and  Rowland  v.  Rowland,  Dec.  21,  1816;  Fac  GoU. 
Mor combe  v.  M'Lelland,  June  27, 1801 ;  Morr.  Forum  Gompe- 
tens, No.  3.  Wylie  v,  Laye,  July  11,  1834;  12,  S.  and  O. 
927.  Ivory's  Ersk.,  B.  1,  tit.  2,  §  19,  Note  28.  Gossen  v. 
Blake,  26th  July  1826.  GUrk  v.  Kedsley,  May  1830.  Lothian*s 
Consist.  Law,  pp.  144,  152. 

Lord  Ordmanf,  Jeffrey. — Act.  W.  Bell ;  Gampbell  and  Mao- 
dowall,  AgeniM Mr  Thomson,  Clerk f  J.D.M.] 

I8th  November  1837. 

Second  Division (J.D.M.) 

No.  34. — David  Limond  of  DcUblair,  and  Ladt 
Grace  Boswell,  Suspenders^  v.  Ai^exander  Mur- 
i>ocH,  Clerk  to  the  Trustees  on  the  Turnpike  Roads 
in  Ayrshire^  Respondent. 

Statute  7  and  8  Geo.  lY.  cap.  109_Ayrshire  Road  Aet,  Gon- 
atruction  of-~Trustee — Personal  Exception^- Circiimsfaiic«s 
M  which  it  teas  found,  that  a  party  wag  M>t  barred^  by  Ait  act' 
ingt  at  trustee  under  a  road  act,  in  reference  to,  and  approv- 
ing  of,  a  proponed  alteration  of  a  line  of  road,  from  afterwards 
objecting,  as  a  proprietor  on  it,  to  certain  of  the  proceeding* 
me  to  the  tine,  on  the  groMnd  of  the  trustees  having  exceeded 
their  powert. 

By  the  existing  Road  Act  for  the  county  of  Ayr, 
passed  in  1827,  sec.  12,  it  is  provided,  that  the  trustees 
shall  not 

'*  take  or  make  use  of  any  policy,  orchard  or  garden,  the  con- 
tents of  which  exceed  half  an  acre,  or  any  lawn,  planted  walk 
or  avenue  to  a  house,  or  any  enclosed  ground  planted  as  an 
ornament  or  shelter  to  a  house,  other  tlum  the  dwelling-houses 
or  huildiaga,  policies,  orchards,  gardens,  lawns,  pUmtoi  walks 
and  avenues  or  enclosed  ground  planted  as  aforesaid,  or  any  of 
them,  described  on  the  schedules  marked  A.  B.  and  G.,  annexed 
to  this  Act,  without  the  consent  in  writing  of  the  owner 
thereof.*' 

By  the  13th  section  it  is  provided, 

*'  That  in  case  the  said  trustees  shall  not  purchase  such  dwel- 
ling-houses or  other  buildings,  policies,  orchards,  gardens,  lawns, 
plMted  walks,  avenues  or  enclosed  grounds,  within  the  space 
of  five  yeairs  from  the  passing  of  this  Act,  then  and  in  ^uch  case 
it  shall  not  be  lawful  for  the  said  trustees  to  purchase  any  such 
dwelling-houses  or  other  heritages  so  remaining  unpurchased, 
without  consent  of  the  owners  diereof  first  had  and  obtained 
thereto.** 

The  suspender,  Mr  Limond,  was  one  of  the  trustees 
on  whose  application  an  alteration  of  a  line  of  road 
was  inserted  in  the  Act,  which  mentioned  spfcially 
those  parts  of  his  property  through  which  it  Ivas  to 
pass.  Mr  Limond  joined  in  calling  a  meeting  to  con- 
sider an  engineer's  report,  and  he  seconded,  a  motion 
for  approving  of  the  Une,  in  terms  of  that  report ;  and 
he  afterwards  seconded  a  motion,  that  a  resolution,  ad- 
hering to  thia  line,  should  be  adhered  to  and  carried 
into  execution,  and  that  the  convener  should  be  autho- 
rised to  enter  into  references  for  fixing  the  prices  of  the 
property  of  the  feuars  through  which  the  road  was  to 
pass. 

Lady  Boswell  is  proprietrix  of  certain  feus  in  the 
village  of  Ochiltree,  which  would  be  intersected  by  the 


line  proposed,  and  she  protested  against  it,  as  injurious 
to  her  property. 

The  trustees  were  proceeding  to  take  measures  for 
completing  the  proposed  line  of  road,  when  the  pre- 
sent bill  of  suspension  and  interdict  was  presented  by 
the  suspenders,  founding,  inter  alia,  on  the  Idth-seotion 
of  the  Statute,  which  declares,  that  unless  trustees 
ehidl  purchase  dwelling-houses  and  gardens  of  a  eertath 
deseription  within  five  years,  they  shocdd  not  be  en- 
titled to  purchase  them  without  the  consent  of  the 
owners* 

To  this  it  was  answered — Istf  That  Mr  Limond 
was  barred,  personaii  exceptione,  from  stating  the  ob- 
jection :  2df  That  Lady  Boswell  had  no  interest,  being 
only  superior  of  the  feus,  and  the  feuars  themselves  not 
objecting ;  and,  3<f,  That  on  attending  to  the  terms  of 
the  12th  and  13th  sections,  the  restriction  only  applies 
to  property  of  the  particular  description  specified  in 
the  three  schedules  mentioned  in  section  12th,  and  not 
to  the  purchase  of  the  ordinary  property  through  which 
the  improved  lines  of  road  were  to  pass.  The  schedules 
here  referred  to,  contain  dwelling-houses  of  above 
twenty  feet  in  height,  and  gardens  which  would  have 
been  excluded  from  the  general  enactment,  except  for 
the  permission  given  in  this  section  of  the  Statute  to 
the  trustees,  to  take  possession  of  the  buildings  and 
others  specified  in  these  three  schedules,  without  the 
consent  of  the  owners. 

The  Lord  Ordinary  refused  the  bill,  with  expenses, 
principally,  as  stated  in  a  note,  for  the  above  two  first 
reasons.     On  advising  a  reclaiming  note, 

Lord  Medwyn, — I  cannot  refuse  this  bill  on  the  same  grounds 
as  the  Lord  Ordinary,  that  Mr  Limond  cannot  now,  as  an  indi- 
vidual, oppose  the  formation  of  this  line  of  road,  because  be 
acted  as  a  trustee  in  the  preparations  for  forming  it,  for  he  Is 
entitled  to  come  here  on  the  ground  of  excess  of  powers  by  the 
trustees ;  but  I  do  not  think,  under  the  words  of  the  section  of 
the  Act  of  Parliament,  that  Mr  Limond*s  {ilea  is  well  founded. 

Lord  Meadambank, — I  am  of  the  same  opinion;  and  I  agree 
that  Mr  Limond  is  not  excluded  from  coming' forward  as  a  pro- 
prietor, because  he  acted  as  a  trtMtee.  He  has  a  right  to  pro- 
tect  his  interest  as  a  proprietor,  and  to  found  on  the  13th  sec- 
tion of  the  Act ;  but  that  section  only  refers  to  the  articles 
enumerated  in  the  schedules  referred  to  in  the  preceding  section, 
and  not  to  those  generally  enumerated  «t  the  end  of  tbe~12di 
section. 

Lord  Olenlee  concurred. 

Lord  Justice- Clerk By  his  acU  as  a  tmstee,  Mr  Limond 

has  not  excluded  himself  from  founding  on  clauses  in  the  Act  of 
Parliament  for  protecting  his  rights  as  an  individual  proprietor, 
but  I  quite  agree  that  the  13th  section  applies  only  to  the 
articles  enumerated  in  the  schedules  pointed  out  in  the  12th 
section. 

Their  Lordships  adhered  to  the  interlocutor  refusing 
the  bill,  and  found  additional  expenses  due. 

Lord  Ordinary,  Cuninghame. — Act,  Dean  of  Faculty  (Hope), 
T.  Mackenzie;  John  Bowie,  W.S.,  Agent — Alt,  D.  M'Neill, 
David  Mure;  Patrick  and  Crawford,  W.S.,  AgenU — F.,  Clerk, 
—[J.D.M.] 
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REPORTS  OF  CASES  DECIDED 


[November 


2\st  Noffetnber  1837. 
FittST  Division. — (G.D.F.) 

No.  35. — Malcolm  Stewakt,  Advocator^  v.  Wil- 
liam Gloag  and  Othebs,  the  Managers  and  Ordi- 
nary Directors  of  the  County  and  City  of  Perth  Fire 
Insurance  Company^  Respondents. 

Obligation — Discharge — Public  Officer — Insurance  Company — 
Advocation — An  heritable  security  was  taken  in  name  of  the 
officers  of  an  insurance  company,  inter  alios  ofA.,  who,  after 
a  time^  sold  out  of  the  concern.  When  the  debt  came  to  be  paid 
up,  which  took  place  subsequent  to  A,'s  selling  out,  a  deed  of 
discharge  was  prepared,  and  ran  in  name  of  the  same  officers, 
but  they  were  described  as  presently  officiating  for  the  Com- 
pany, and  taking  burden  on  them.  All  of  these  gentlemen 
signed  it  but  A.,  who  objected,  on  the  ground  that,  as  he 
was  no  longer  an  officer  of  the  Company,  he  would  be  affix- 
ing to  himself  a  character  he  did  not  possess,  by  signing  the 
particular  deed.  In  an  action  to  compel  him  to  concur  in 
executing  the  discharge,  the  Sheriff  expunged  certain  clauses, 
and  introduced  others,  all  by  way  of  narrative,  so  as  to  obviate 
all  objections  on  the  score  of  altered  circumstances,  and  decerned 
A.  to  sign  the  deed — Circumstances  in  which  the  Court,  in  an 
advocation,  held  that  A.  was  bound  to  concur  in  the  discharge, 
and  sign  the  deed  as  altered,  though  it  was  pleaded  that  the 
deed  so  altered  was  a  different  deed  from  the  one  libelled  to  be 
signed :  the  ground  of  the  decision  being,  that  the  action  was 
brought  to  compel  him  to  give  a  concurrence  to  such  a  discharge 
of  a  security,  taken  in  his  name  when  in  the  Company,  as  the 
debtor  was  bound  to  receive,  and  he  was  bound  to  grant,  and 
that  though  the  deed  was  altered  narrative  to  suit  a  change  of 
circumstances,  it  was  substantially  the  same  as  the  deed  libellea, 
from  which  he  could  not  competently  withhold  his  signature 
—  Question  raised,  whether  an  advocation  brings  up  the  whole 
cause,  without  a  counter  advocation  f 

The  defender,  Malcolm  Stewart,  was,  in  March 
1832,  elected  an  ordinary  director  of  the  County  and 
City  of  Perth  Fire  Insurance  Company,  and  in  that 
capacity  he  officiated  for  some  time.  At  a  meeting  of 
the  directors  held  in  May  1832,  at  which  Stewart  pre- 
sided, it  was  agreed  to  advance  a  sum  of  £1400  upon 
an  assignation  of  an  heritable  security  over  the  lands 
of  Kinlooh,  belonging  to  John  CampbeU,  Esq.  The 
transaction  was  accordingly  carried  through,  and  the 
assignation,  as  provided  for  by  terms  of  the  deed  of 
copartnery,  was  taken  for  behoof  of  the  Company  in 
name  of  Mr  Gloag,  the  manager  of  the  Company,  and 
Messrs  Robert  Bisset,  George  Lawson  Cornfute,  and 
Stewart,  as  the  three  junior  ordinary  directors.  By 
the  terms  of  the  3dth  article  of  the  deed  of  copartnery, 
it  is  provided,  that 

**  all  dispositions,  assignations,  securities,  and  other  writings 
whatsoever,  to  be  executed  in  favour  of  the  Company,  shall  be 
taken  to  and  in  name  of  the  manager  and  the  three  junior 
ordinary  directors,  or  those  standing  at  the  bottom  of  the  list 
of  such  directors  tor  the  time,  or  such  other  three  of  the  ordinary 
directors  as  the  directors  or  major  number  of  them  may  appoint, 
and  to  the  survivors  or  survivor  of  them,  and  their  or  his  as- 
aignces;  but  in  trust  always,  &c.,  for  themselves  and  the  whole 
other  partners  of  the  Company,  future  as  well  as  present ;  and 
which  trustees  and  their  foresaids,  in  whose  favour  such  securi- 
ties and  writings  shall  be  taken  and  conceived,  shall  be  bound, 
at  any  time  when  required,  to  denude  themselves  by  habile  con- 
veyances of  the  said  trust  property,  but  that  always  at  the  ex- 
pense of  the  Company,  and  to  convey  the  same  to  such  person 
or  persons,  and  upon  such  terms,  and  under  such  conditions  and 
declarations,  as  shall  be  appointed  by  the  directors,  with  war- 
randice from  their  own  facts  and  deeds :  And  all  dispositions, 
jissignations,  renunciations*,  bonds,  contracts,  submissions,  and 
plhor  deeds  whatsoever,  to  be  executed  by  the  Company,  shall. 


in  like  manner,  be  signed  and  executed  by  the  manager  and  the 
said  three  ordinary  directors  at  the  bottom  of  the  list  for  the 
time  being,  as  aforesaid,  or  such  other  three  of  the  ordinary  di- 
rectors for  the  time,  as  the  directors  or  majority  of  them  may 
appoint,  unless  the  same  shall  happen  to  relate  to  any  of  the  sub- 
jects or  matters  vested  in  trust  as  above  written ;  in  which  case 
the  said  deeds  to  be  executed  by  the  Company  shall  be  signed  and 
executed  by  the  proper  trustees,  but  always  under  the  control 
and  superintendence  of  the  directors,  as  aforesaid." 

Stewart,  in  April  1834,  sold  out  of  the  concern,  and 
ceased  having  any  thing  to  do  with  it.  Some  time 
thereafter,  Mr  Campbell,  the  debtor  in  the  heritable 
security,  intimated  his  intention  of  paying  up  the 
amount.  Accordingly,  a  discharge  and  renunciation  was 
prepared  by  his  agent  in  December  1834,  and  written 
out  in  name  of  Mr  Gloag,  the  manager  of  the  Company, 
and  Mr  Stewart  and  Messrs  Bisset  and  Cornfute,  '*  three 
of  the  ordinary  directors,**  as  taking  burden  on  them 
on  behalf  of  the  Company,  and  with  the  view  of  being 
ready  for  settling  the  transaction.  On  receiving  the 
amount  on  the  28th  of  December,  as  intimated  by  the 
debtor,  it  was  previously  subscribed  by  Mr  Gloag  and 
Messrs  Bisset  and  Cornfute.  On  the  deed  being  pre- 
sented to  Stewart,  he  however  declined  to  put  his 
name  to  it,  in  consequence  of  which  Mr  Campbell  was 
prevented  liquidating  his  debt. 

An  action  was  accordingly  raised  by  the  manager 
and  ordinary  directors  of  the  Company  against  Stew- 
art, concluding  that  the  ''said  defender  ought  and 
should  be  decerned  and  ordained  to  grant,  execute,  and 
deliver  to  the  pursuers,  the  foresaid  discharge  and  re- 
nunciation, (viz.  the  deed  prepared  by  Campbell's  agent, 
and  signed  as  above)  to  be  produced  at  calling  hereof: 
and,  further,  ought  and  should  be  decerned  and  or- 
dained to  pay  the  pursuers  the  sum  of  £60  Sterling,  or 
such  other  sum,  less  or  more,  as  they  may  instruct  to 
be  the  difference  of  interest  allowed  by  the  said  John 
Campbell  and  what  they  might  have  obtained  for  the 
said  principal  sum  of  £1400  since  the  said  28th  day  of 
December  last,"  (the  day  when  the  debt  was  to  have 
been  paid),  besides  expenses  of  process. 

Stewart  pleaded  in  defence — That  the  conclusion  of 
the  action  being,  that  the  defender  should  be  ordained 
to  execute  a  particular  deed  in  the  character  of  a  direc- 
tor of  the  Perth  Fire  Insurance  Company,  but  the  de- 
fender not  being,  in  point  of  fact,  either  a  director, 
shareholder,  or  in  any  way  connected  with  the  Com- 
pany, such  conclusion  is  incompetent,  because  the  de- 
fender cannot  be  compelled  to  assume  and  act  in  a 
false  and  fictitious  character,  or  to  execute  any  deed  at 
variance  with  the  fact,  or  write  himself  down  a  direc- 
tor, while  he  is  neither  a  director  nor  a  shareholder  of 
the  said  Company. 

The  Sheriff  having  called  on  parties  to  state  whether 
they  would  close  the  reoord  on  summons  and  defences, 
the  pursuers  craved  to  be  allowed  to  amend  the  libel 
to  this  effect,  and  insert  in  the  conclusion  the  following 
words,  '<  or  such  valid  and  sufficient  discharge  and  re- 
nunciation of  the  said  debt,  as  the  debtor  therein  is 
bound  to  receive."  The  Sheriff  by  interlocutor  dis- 
allowed the  propdsed  amendment,  as  ''  changing  and 
extending  the  nature  and  conclusions  of  the  libel,"  and 
he  added  the  following  note : 

"  The  conclusions  of  a  summons  may  be  restricted  by  a 
minute,  without  any  amendment,  because  that  the  greater  com- 
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prebends  the  less.  But  it  is  incompetent  to  change  the  nature 
of  the  action,  or  to  extend  its  conclusiona.  In  this  case,  the 
conclusions  are  specific  to  compel  the  defender  to  execute  a 
certain  deed,  and  the  amendment  craved  is  to  generalisse  the 
conclusions,  so  as  to  embrace  any  deed  necessary  for  the  end 
sought.  Although  such  amendment  cannot,  on  correct  prind- 
pies  be  permitted,  perhaps  it  is  unnecessary,  because,  when  the 
deed  libelled  is  objected  to  by  the  defender  on  certain  technical 
grounds,  there  appears  no  incompetency  in  the  Court  making 
such  alterations  on  the  deed  as  may  obviate  these  objections, 
and  decerning  for  execution  of  the  deed  so  amended.  No 
change  would  be  made  on  the  action,  but  this  result  would  arise 
from  the  defence,  and  the  Court  would  decern  in  terms  of  the 
libel  as  modified  by  the  defence.  Is  it  not  the  recognised  rule 
of  law,  that,  where  the  nomination  does  not  specially  stipulate 
to  the  contrary,  a  majority  of  the  trustees  possess  the  whole 
powers  of  the  trust  ?— Stair,  B.  I.  tit.  12,  §  13.  June  12,  1824, 
Campbell  v.  M'Intyre.  In  the  case  15th  February  1827,  Lord 
Lyndoch — affirmed — the  deed  declared  three  to  be  a  quorum, 
to  which  number  the  trustees  were  reduced." 

Against  this  judgment  no  advocation  was  brought. 

Thereafter,  the  record  was  closed,  and  the  Sheriff  on 
23d  December  1835,  on  the  preamble  that  Stewart 
having  once  been  a  director,  and  bound  by  the  rules 
of  the  Company,  and  at  common  law,  to  execute  aU 
deeds,  as  well  for  the  necessary  management  of  the  af- 
fairs of  the  Company  while  he  was  a  director,  as  for 
the  transfer  and  discharge  of  securities,  when  he  be- 
came JunctuSi  which  had  been  taken  in  his  name 
labile  an  officer  of  the  Company,  by  interlocutor  re- 
quired the  pursuers  to  delete  from  the  discharge  and 
renunciation  such  parts  as  were  inconsistent  with  fact, 
with  the  intention  of  thereby  meeting  the  views  of 
Stewart,  in  the  altered  circumstances. 

Stewart  put  in  a  reclaiming  petition,  pleading,  as  it 
was  a  particular  deed  which  was  libelled,  and  which 
he  was  craved  to  sign,  he  could  not  be  called  on  to  sign 
a  deed  which  was  so  materially  different  from  the  one 
libelled*  The  Sheriff  however  adhered  to  his  previous 
judgment,  and  explained  in  a  note,  that  as  all  that  was 
wanted  from  Stewart  by  the  action  was  a  valid  dis- 
charge of  a  certain  heritable  debt,  which  had  been  con- 
stituted partly  in  his  name,  and  as  the  objectionable 
passages  had  been  deleted,  he  was  now  bound  to  sign 
the  deed,  as  rectified  under  the  eye  of  the  Court.  Stew- 
art appealed  to  the  Sheriff-principal,  who  adhered  to 
the  Substitute's  interlocutor.  Thereafter,  a  discharge 
and  renunciation  was  prepared,  according  to  the  views 
of  the  Sheriff,  who  required  Stewart  (on  25th  May 
1836,)  to  state  any  special  objections  to  the  deed  be- 
fore a  certain  day.  Stewart  having  failed  to  do  so,  or 
to  advocate,  the  Sheriff  decerned  him  to  sign  the  deed ; 
but,  under  the  circumstances  of  the  case,  assoilzied  the 
defender  from  the  conclusion  for  the  difference  of  in- 
terest arising  previous  to  this  date,  and  found  neither 
party  entitled  to  expenses  of  process  until  this  date, 
except  the  expense  of  extract. 

The  Sheriff-substitute  refused  a  reclaiming  note,  and 
the  Sheriff-principal  adhered. 

Stewaft  brought  this  advocation  pleading — The  re- 
cord having  been  closed  on  a  summons  which  con- 
cluded specifically  to  have  the  advocator  ordained  to 
execute  the  discharge  libelled  and  produced  with  it, 
and  the  Sheriff  having  found  that  the  advocator  was 
not  bound  to  execute  that  deed,  the  advocator  ought 
to  have  been  assoilzied;  or  the  action  dismissed.     It 


was  incompetent  for  the  Sheriff  to  order  a  new  deed 
to  be  prepared,  or  the  old  one  remodelled,  under  the 
conclusions  of  the  respondents'  summons,  and  the  nar- 
rative on  which  they  proceeded,  more  especially  as  the 
grantee  of  the  deed  by  whom  it  was  prepared  was  no 
party  to  the  action. 

Pleaded  in  anstoer — (1.)  The  advocator  having,  as 
director  and  trustee  for  the  County  and  City  of  Perth 
Fire  Insurance  Company,  held  an  heritable  security  in 
trust  for  the  Company,  was  bound  to  become  a  party 
to  any  deed  necessary  for  enabling  the  Company  to  re- 
ceive payment  of  the  sum  so  secured.  (2.)  The  advo- 
cator having  absolutely  refused  to  become  a  party  to 
the  execution  of  any  such  deed,  upon  the  sole  ground 
of  his  having  ceased  to  be  a  shareholder  in  the  Com. 
pany,  and  therefore  not  under  any  obligation  to  exe- 
cute any  such  deed,  an  action  became  necessary  with 
a  view  to  compel  his  concurrence.  (3.)  The  only 
tenable  objection  made  by  the  advocator  to  the  execu- 
tion of  the  necessary  deed  being,  that  it  was  prepared 
upon  the  erroneous  assumption  that  he  was  an  actual 
director  and  partner  at  the  time,  and  that  objection 
having  been  removed  by  an  alteration  of  the  deed,  and 
the  withdrawal  of  the  objectionable  expressions,  tbe 
advocator  had  not  the  slightest  shadow  of  a  pretext  for 
withholding  his  subscription  to  the  deed. 

"  8M  June  1837. — The  Lord  Ordinary  having  heard  parties, 
and  considered  the  process,  sustains  tbe  reasons  of  advocadon, 
advocates  the  cause,  recals  the  interlocutors  of  the  Sheriff: 
Finds  that  the  advocator  was  not  bound  to  sign  the  only  deed 
which  he  was  called  upon  by  the  summons  to  subscribe :  Sus- 
tains this  defence,  assoilzies  the  defender,  and  decerns:  Finds 
him  entitled  to  expenses  incurred  by  him  in  this  and  in  tbe  In- 
ferior Court,  and  remits  to  the  auditor  to  tax  the  account  there- 
of, and  to  report. 

"  Note. — The  original  pursuers  should,  in  prudence,  have  con- 
cluded generally  against  the  defender  for  the  execution  of  any 
proper  discharge.  But,  instead  of  this,  they  exhibit  a  specific 
deed  already  extended,  and  subscribed  by  other  parties,  and  con- 
clude solely  for  the  execudon  by  the  defender  of  this  particular 
instrument.  Perceiving  that  the  defender  had  an  invincible  ob- 
jecdon  to  sign  this  as  it  stood,  they  apply  to  the  Sheriff  for 
leave  to  generalize  the  conclusion,  but  this  the  Sheriff  refuses, 
and  the  interlocutor  containing  the  refusal  has  been  allowed  to 
become  final.  Yet  the  Sheriff,  by  the  interlocutors  in  question, 
directs  tbe  defender  to  set  his  name,  not  to  the  specific  deed 
concluded  for,  but  to  a  different  deed  containing  most  material 
additions  and  alterations,  which,  in  effect,  just  amount  to  the 
very  clauses  which  it  had  been  fixed  could  not  be  introduced 
under  the  summons." 

The  Insurance  Company  rechdmed.    At  advising. 

Lord  Gillies — This  case  is  certainly  one  of  the  most  liti- 
gious litigations,  if  I  ma^  use  the  expression,  I  remember 
seeing ;  but  at  the  same  time,  I  see  no  ground  for  sustaining 
the  Lord  Ordinary's  interlocutor.  This  case  originated  in  Stew- 
art's refusing  to  sign  a  discharge  of  a  security  taken  in  his 
name,  while  an  officer  of  the  Company.  Now,  by  the  law 
of  the  land,  he  was  bound,  as  has  been  long  setded,  to  give  his 
concurrence  in  the  discharge  of  such  securities  as  he  was  a 
party  to  during  his  officiating  as  director.  No  doubt  he  had 
a  repugnance  to  sign  a  particular  deed,  as  it  was  inconsistent 
with  drcomstances ;  but  then,  every  olijection  he  could  have, 
was,  as  I  conceive,  wholly  taken  away  by  the  version  of  the 
deed  which  the  Sheriff  penned ;  for  it  was  mere  quibbling  to 
say  it  was  a  different  deed.  It  was  substantially  the  same, 
though  varied  to  suit  him,  and  be  consistent  with  fiict.  At 
the  same  time,  I  can  see  no  reason  for  the  Sheriff  having  re- 
fused the  amendment.     It  was  one  he  ought  to  have  received. 

Lord  Mackenzie. — I  agree  with  Lord  Gillies.    I  cannot  con- 
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oeive  a  reason  why  the  Sheriff  dissallowed  the  amendment.  It 
is  clear  that  an  amendment  which  increases  the  conclusions  of 
a  summons,  must  he  refused,  as  well  as  one  which  is  inconsis- 
tent with  what  remains  of  the  summons ;  hut  here  I  conceive 
it  to  he  too  clear  to  douht  that  this  amendment  falls  short  of 
the  original  summons,  and  ought  to  have  heen  admitted,  as  crav- 
ing less.  It  is  likewise  not  a  little  inconsistent  for  the  Sheriff 
to  have  refused  the  amendment,  and  then  to  have  called  on 
Stewart  to  sign  a  deed  which  the  Sheriff  prepared,  and  which, 
I  conceive,  ftdls  in  exactly  with  the  desire  of  the  amendment. 
I  consider,  nevertheless,  that  Srewart  was  bound  to  have  signed 
the  deed  as  altered,  for  I  think  it  took  away  all  his  scruples, 
and  he  could  not  fairly  be  heard  to  say  that  it  was  a  different 
deed ;  but  then,  to  make  the  Sheriff  right  in  what  be  did,  we 
liave  first  to  make  him  wrong  in  refusing  the  amendment,  and 
then  calling  on  Stewart  to  sign  the  altered  deed.  I  entirely 
agree  with  Lord  Gillies,  that  it  was  litigating  in  a  very  litigious 
spirit  for  Stewart  to  object  as  he  did. 

Lord  Corekouae I  agree,  in  the  main,  with  what  has  been 

stated;  and  my  only  objection  rests  on  a  point  of  form,  viz.,  the 
inconsistency  of  the  Sheriff  in  refusing  the  amendment.  It  was 
clearly  competent  as  an  amendment  of  the  libel,  for  it  sought 
less  than  the  summons  itself:  and  I  cannot  reconcile  the  ideas 
of  the  Sheriff  in  decerning  Stewart  to  sign  the  deed  as  altered, 
and  refusing  the  amendment.  The  deed,  as  altered,  I  think 
Stewart  was  bound  to  sign,  and  I  cannot  agree  with  the  Lord 
Ordinary.  If  I  had  been  Lord  Ordinary  in  this  case,  I  would 
have  advocated  the  cause,  and  remitted  to  the  Sheriff  to  have 
received  the  amendment ;  or  I  might  have  advocated  the  cause, 
received  the  amendment,  and  ordered  a  new  record  to  be  made 
up,  if  necessaury ;  but  I  cannot  think  that  we  ought  to  adhere  to 
the  Lord  Ordinary's  interlocutor  as  it  stands. 

Lord  Presideni, — We  may  order  the  amendment  to  be  re- 
ceived now. 

Solicitor' General — The  interlocutor  refusing  the  amendment 
was  allowed  to  become  fiiul,  and  no  advocation  was  brought, 
so  that  the  amendment  cannot  now  be  received  in  the  way  pro- 
posed. 

Lord  Prendent But  here  is  an  advocation  by  the  Insurance 

Company.  We  have  the  whole  case  before  us  now.  An  ad- 
vocation by  either  party  brings  up  the  whole  cause,  without  a 
counter  advocation. 

Lord  GHlie». — I  have  always  considered  that  an  advocation 
brings  up  the  whole  cause.* 

Lord  Mackenzie, — I  should  hesitate  about  that.  The  ques- 
tion has  been  mooted  several  times,  but  not  decided,  so  far  as 
I  am  aware.  If  I  were  to  decide  upon  that  point,  I  should  like 
time  to  consider  the  question. 

Lord  Corehouee. — I  concur  with  Lord  Blackensie.  I  have 
great  doubts  that  an  advocation  brings  up  the  whole  cause. 

Lord  President It  is  clear,  however,  that  the  Lord  Ordi- 
nary's interlocutor  cannot  be  sustained. 

Expenses  were  moved  for  by  the  reclaimers,  but  the 
Court,  consideriDg  the  point  to  have  been  frivolous, 
found  expenses  due  to  neither  party.  They  accord- 
ingly altered  the  Lord  Ordinary's  interlocutor,  and 
remitted  sin^iciter  to  the  Sheriff. 

Lord  Ordinary^  Cockburn. — Act,  Solicitor- General  (Ru- 
therfuid),  James  Anderson;  Wotherspoon  and  Mack,  W.S., 
Agent8,-~Alt.  Patton;  James  Bum,  W.S.,  Agent, — N.,  CUrk, 
— fG.D.F.] 

*  As  to  this  point  of  form  see  enpra,  p.  47,  and  Lord 
Brougham's  speech,  where  read,  in  case  of  Pollock  v,  Harvey, 
JS28  instead  of  **  172S." 


TEIND  COURT. 

22d  November  1S37. 
No.  36. 

The  following  augmentations  were  awarded : 

Dairy — Presbytery  of  Irvine — Old  stipend,  1S15,  15  chal- 
ders,  one-half  meal  and  one-half  barley,  and  £10  for  Communion 
Elements.— Stipend  modified  of  this  date,  17  chalders,  and  £\5 
for  Communion  Elements — being  an  augmentation  of  2  chalders 
and  £5. 

Trinity  Cask — Presbytery  of  Auchterarder — Old  stipend, 
1796,  8  chalders  victual,  two-thirds  meal  and  one-third  bear, 
and  £400  Scots  for  stipend,  with  £100  Scots  for  Communion 
Elements — Stipend  modified  of  this  date  (being  the  whole 
teinds  of  the  parish),  14  chalders  5  bolls  3  pecks  and  three 
fifth-parts  of  a  peck  victual,  one-half  meal  and  one-half  barley, 
and  £8.  6.  8.  for  Communion  Elements— being  an  augmenta- 
tion of  about  4  and  one-third  chalders. 


nth  July  \B37. 

OUTBH-HOUSE. — (J.  D.  M.) 

No.  37. — Petek  Cunningham  Pagan  and  William 
Pagan,  AdvoccUarSy  v,  John  M'Kie,  Respondent* 

Apprentice  —  Copartnery,  Dissolution  of — Homologation  of 
.  Agreement  of  Partners  on  Dissolution  of  Company — Held  bg 
Lord  Jeffrey,  Ordinary,  that  an  apprentice  hound  to  a  com- 
pany,  or  to  the  partners  of  a  company,  by  continuance  with 
one  partner,  who  carried  on  the  business  after  dissolution  of 
the  company  fry  voluntary  agreement,  acquiesced  in  by  the  ap- 
prentice, must  be  held  to  homologate  the  voluntary  arrangement 
of  the  partners,  and  becomes  bound  to  implement  his  indenture 
to  the  partner  with  whom  he  remained. 

By  indenture,  dated  2d  February  1832,  Peter  Cun- 
ningham Pagan,  with  consent  of  William  Pagan,  his 
father,  became  apprentice  to  M'Kinnell  and  M'Kie, 
booksellers  and  bookbinders  in  Dumfries,  for  seven 
years  from  1 4th  March  1830.  The  indenture  contain- 
ed these  clauses : 

"  It  is  contracted,  agreed,  and  finally  ended,  between  John 
M'Kinnell  and  John  M'Kie,  booksellers  and  bookbinders  in 
Dumfries,  on  the  one  part,  and  Peter  Cunningham  Pagan,  son 
of  William  Pagan,  of  Curriestanes,  wiUi  the  special  advice  and 
.consent  of  his  said  fiither,  and  as  cautioner  and  taking  burden 
upon  him  for  his  said  son,  on  the  other  part ;  that  is  to  say, 
the  said  Peter  Cunningham  Pagan,  with  consent  aforesaid, 
hereby  becomes  bound  apprentice  and  servant  to  the  said  John 
M'Kinnell  and  John  M'Kie,  in  the  trade  of  bookselling  and  art 
of  bookbinding,  and  that  for  the  space  of  seven  years  from  and 
after  his  entry,  which  is  hereby  declared  to  have  begun  on  the 
14th  day  of  March  1830,  during  all  which  space  the  said  Peter 
Cunningham  Pagan,  and  William  Pagan,  his  &ther,  bind  and 
oblige  themselves,  conjunctly  and  severally,  their  heirs,  execu- 
tors and  successors  whomsoever,  that  he,  the  said  Peter  Cun- 
ningham Pagan,  shall  be  faithful,'*  kc.  "  For  which  causes,  fcc., 
the  said  John  M'Kinnell  and  John  M'Kie  hereby  accept  of  the 
said  Peter  Cunningham  Pagan  as  their  apprentice,  and  biud  and 
oblige  themselves  to  instruct  him,"  ^  "  And  bind  and  ob- 
lige themselves,  conjunctly  and  severally,  to  advance  and  pay 
to  the  said  Peter  Cunningham  Pagan,  the  apprentice,  for  his 
entertainment  at  bed  and  board,  and  in  respect  of  the  services 
to  be  rendered  by  him  during  the  space  of  his  apprenHoeship, 
the  weekly  allowance  following :  viz.,  2s.  6d.  during  the  se- 
cond year ;  3s.  during  the  third  year ;  3s.  6d.  during  the  fourth 
year ;  4s.  during  the  fifth  year ;  5s.  during  the  sixth  year,  and 
7s.  6d.  during  the  seventh  year." 

On  13th  August  1832,  M'Kinnell  and  M'Kie  agreed 
to  dispose  of  the  concern  to  one  of  the  partners,  and 
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to  dissolve  the  copartnery.     The  articles  contained  a 
clause : 

**  5th,  That  the  indentures  of  the  two  apprentices  shall 
be  indorsed  over  to  the  purchaser,  who  shall  find  caution  to 
the  satisfiiction  of  those  concerned  for  the  fulfilment  of  those 
duties  towards  said  apprentices,  to  which  we  are  now  jointly 
bound." 

Under  these  articles,  M^Kie  became  the  purchaser, 
and  the  dissolution  of  the  copartnery  was  announced 
in  the  Edinburgh  Gazette  and  in  the  Dumfries  news- 
papers, accompanied  by  an  announcement,  that  M*Kie 
continued  the  business,  in  all  its  branches,  in  the  same 
premises.  This  he  did  without  any  interruption :  the 
whole  of  the  servants  and  apprentices  remaining  with 
him  on  the  same  terms  as  they  had  served  the  copart- 
nery. In  particular.  Pagan,  with  the  knowledge  of 
his  father,  remained  with  M^Kie  without  any  new 
agreement,  and  received  the  increasing  wages  stipu- 
lated in  the  indenture  till  March  1836. 

Matters  remained  in  this  state,  and  without  com- 
plaint on  either  side,  till  March  1836,  after  the  last  year 
of  the  term  in  the  indenture  had  become  current,  when 
it  was  stated  to  M'Kie  that  Peter  Pagan  was  desirous  to 
emigrate  to  New  South  Wales,  and  he  accordingly  very 
soon  left  M'Kie's  service.  It  was  stated  that  M'Kie 
had  stipulated  for  compensation  for  loss  of  Pagan's 
services,  but  this  was  denied,  though  communings  on 
the  subject  were  admitted  by  Pagan's  father ;  and  that 
Pagan,  after  various  proposed  compromises,  refused  to 
give  anything,  alleging,  that  by  the  dissolution  of  the 
copartnery,  the  obligations  in  the  indenture  were  not 
binding,  and  that  his  son  had  been  from  that  date,  not 
an  apprentice,  but  a  workman  at  will. 

M*Kie  then  raised  an  action  in  the  Sheriff  Court, 
founding  upon  the  indenture,  the  articles  of  agreement 
to  dispose  of  the  concern  and  to  dissolve  the  copart- 
nery, and  upon  the  minute  of  sale  and  dissolution,  and 
the  announcement  of  the  dissolution  and  the  continu- 
ance of  the  business;  upon  the  continuance  of  the 
apprentice  in  his  service,  in  the  knowledge  of  those 
circumstances,  and  upon  the  desertion  of  the  appren- 
tice, and  concluding  against  Pagan,  the  apprentice, 
and  his  father  as  cautioner,  for  implement  of  the  in- 
denture, or  for  payment  of  the  sums  stipulated  in  case 
of  failure. 

The  Pagans  defended  and  pleaded — 1.  The  defen- 
der, Peter  Cunningham  Pagan,  neither  is,  nor  ever 
was  the  apprentice  of  the  pursuer,  and  he  has  no  title 
to  exact  implement  of  the  indenture  betwixt  the  late 
firm  of  M'Kinnell  and  M*Kie  and  the  defender.  2. 
The  indenture  has  not  been  transferred  by  the  said 
firm  to  the  pursuer,  and  was  incapable  of  being  so 
transferred,  to  the  effect  of  entitling  the  pursuer  to  the 
defender's  service:  Edinburgh  Glasshouse  Company 
V.  Shaw,  22d  December  1789;  Mor.  597.  3.  A  breach 
of  the  indenture  was  committed  by  the  pursuer  and  his 
late  partner  by  the  voluntary  dissolution  of  the  part- 
nership betwixt  them,  and  thereby  not  only  was  it  ren- 
dered totally  inoperative  against  the  defenders,  but  the 
company  of  M'Kinnell  and  M'Kie,  and  the  pursuer  as 
one  of  the  partners  thereof,  became  liable  in  damages 
to  the  defender.  .4.  The  defender,  William  Pagan, 
having  only  been  bound  qua  cautioner  for  his  son  in 
the  indenture  with  M'KinneU  and  M^Kie,  his  obliga- 


tion must  be  strictly  interpreted,  and  cannot  be  extend- 
ed beyond  the  express  terms  of  the  obliffation  under- 
taken by  him  to  Messrs  M'Kinnell  and  M'Kie,  that  the 
other  defender  should  serve  them  as  their  apprentice, 
as  the  counterpart  of  the  obligations  come  under  by 
that  company. 

M'Kie  pleaded — 1.  The  defenders,  by  remaining 
with  the  pursuer  as  apprentice  for  nearly  four  years 
after  the  withdrawal  of  M*Kinnell,  of  which  they  were 
fully  aware,  and  by  drawing  the  wages  and  otheir  bene- 
fits stipulated  in  their  favour,  must  be  held  as  sanction- 
ing the  dissolution ;  and  their  ^sent  to  that  withdrawal 
must  be  implied.  2.  The  defenders  being  bound  to 
the  pursuer  and  Mr  M'Kinnell,  and  they  having  assent- 
ed to  the  withdrawal  of  Mr  M*Kinnell,  the  pursuer  is 
entitled  to  enforce  implement  of  the  obligation,  and  lo 
damages  for  breach  thereof.  He  also  stated,  that 
though  he  had  concluded  for  penalties,  in  terms  of  the 
indenture,  he  did  not  wish  for  more  than  reparation 
for  the  actual  loss  sustained. 

The  Sheriff-substitute  having  pronounced  a  judgment 
in  favour  of  the  advocators,  it  was  recalled  and  altered, 
on  an  appeal  to  the  Sheriff,  and  the  advocators  found 
liable  in  damages.  The  present  advocation  was  then 
brought. 

The  Lord  Ordinary,  after  hearing  parties,  repelled 
the  reasons  of  advocation,  and  remitted  to  the  Sheriff 
stmplidter.  His  Lordship  subjoined  to  his  judgment 
the  following  note : 

"  The  case  of  the  complainers  is  rested  entirely  on  the  sab* 
tlety,  that  he  was  bound  as  an  apprentice  only  to  a  company  | 
and,  though  he  did  serve  with  one  of  its  partners,  apparently 
in  the  same  character,  for  upwards  of  four  years  after  its  dis* 
solution,  still  this  is  not  to  be  regarded  as  a  continuation  or 
adoption  of  the  original  contract,  but  only  as  a  series  of  volun- 
tary engagements  for  successive  years  or  terms ;  because  no 
contract  of  service  for  a  larger  period  can  be  constituted  vrith- 
out  writing  ;  and  the  only  writing  here  is  with  a  different 
party  from  that  now  seeking  to  enforce  it  Some  of  the  pre- 
mises of  this  argument  may  be  admitted,  but  to  the  condusion 
there  seem  to  be  several  answers :  Firit,  The  indentures,  when 
examined,  do  not  bear  to  be  entered  into  with  a  company,  or 
trading  firm  of  any  description  ;  but  with  two  individuals,  who 
sign  the  instrument  accordingly,  individually,  and  not  by  a 
firm,  and  bind  themselves,  in  the  body  of  it,  jointly  and  sever- 
ally, to  implement  their  part  to  the  apprentice.  The  respon- 
dent accordingly  has  confessedly  implemented  that  part,  in  his 
several  capacity,  for  four  years,  instructing  the  apprentice  in 
his  trade,  and  paying  him  regularly  the  increasing  wages  stipu- 
lated by  the  contract ;  the  apprentice  in  his  tuni  cUdming  and 
accepting  those  wages,  without  protest  or  explanation ;  and 
both  parties,  in  fiu*t,  fulfilling  their  mutual  obligations  in  pre- 
cise conformity  with  its  provisions.  Secondbf^  Even  if  it  should 
be  held  that  the  contract  was  trulv  with  a  company,  it  would 
rather  seem  that  the  death  or  retirement  of  a  partner,  though 
it  might,  in  strictness  of  law,  import  a  dissolution  of  the  com- 
pany,  would  not  necessarily  discharge  the  obligations  of  an 
apprentice,  if  the  business  were  afterwards  carried  on  as  befi>re, 
and  he  continued  for  a  course  of  years  to  give  aid,  and  take 
implement,  in  every  way,  of  the  indentures.  The  case  of 
Cutler,  17 ch  February  1711,  (Mor.  583),  goes  even  fiu*ther  than 
this.  But  the  principle  is  recognised  to  a  considerable  extent 
in  that  of  Baird,  13th  February  1827,  (4  Shaw,  335} ;  and  if 
there  had  actually  been  a  company  firm  in  the  present  case, 
and  the  respondent,  after  his  partner's  retirement,  had  carried  on 
the  business  under  that  firm,  the  cases  would  have  been  almost 
identical.  It  appears,  however,  that  there  was  no  company 
firm  in  this  case,  and  there  was  no  room,  therefore,  for  that  par- 
ticular identification  of  the  csoncems.    But  the  old  buainess 
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^'as  confessedly  continued,  without  an  hour's  interruption,  in 
the  old  shop,  and  with  the  old  stock  and  servants,  which  was 
as  near  an  unbroken  continuation  as  in  the  circumstances  was 
possible.  If  the  retiring  partner  had  been  a  sleeping  partner, 
whom  the  complainers  had  never  seen  or  heard  of,  though  the 
company  might  (in  a  certain  sense)  be  held  to  have  been  dis- 
solved by  his  retirement,  it  is  difficult  to  imagine  that  such  an 
event,  utterly  indifferent,  and  probably  unknown  to  the  appren- 
tice, should  yet  entitle  him,  upon  its  discovery,  at  the  distance 
of  four  years,  to  desert  the  service,  the  term  of  which  he  had 
so  nearly  completed.  Suppose  only  that  it  had  been  entirely 
completed,  and  that  the  complainer  had  then  sought  to  be  ad« 
mitted  a  member  of  the  craft  or  corporation,  as  one  who  had 
served  a  regular  apprenticeship,  what  would  have  been  thought 
of  the  corporation,  if  they  had  founded  on  the  legal  dissolution 
of  the  company,  and  represented  the  nx  last  years  of  his  ser- 
vice as  no  proper  apprenticeship,  but  a  mere  series  of  voluntary 
engagements  as  journeyman  for  a  year  ?  Third,  The  respon- 
dent being  at  all  events  xio  stranger  to  the  original  contract, 
but  having  subscribed  it,  and  being  bound  by  it  as  an  indivi- 
dual, it  cannot  be  held  to  have  been  utterly  annulled  by  the 
dissolution  of  the  company,  (even  if  it  should  be  held  as  pri- 
marily entered  into  with  that  body),  but  must  have  still  con- 
tinued, as  a  writitig,  referable  to  the  continued  connection  of  the 
present  parties  as  individuals,  imperfect  perhaps,  and  improba- 
tive  per  se,  but  capable  of  being  supported  by  the  decided  acts 
of  homologation  which  took  place  upon  both  sides  on  the 
faith  of  it,  for  the  long  period  which  has  been  mentioned.  A 
joint  obligation,  conceived  in  such  terms  as  the  present,  in- 
cludes in  it  a  several  obligation  also ;  and  the  writing  embody- 
ing it  may  very  well  become  the  voucher  and  exponent  of  the 
mutual  obligations  of  parties,  after  the  contract  has  been  practi- 
cally confined  to  individuals,  by  the  retirement  or  discharge  of 
one  of  the  original  co-obligants.  Such  a  writing  is  not,  in 
short,  an  entire  nullity,  like  a  transaction  wholly  inter  alios, 
))ut  is  still  the  basia  of  the  actual  engagement,  notwithstanding 
an  emergent  variance  in  the  numbers  of  the  parties  who  have 
latterly  acted  on  it.  There  are  cases,  it  is  believed,  in  which 
the  mere  delivery  to  a  tenant  of  a  copy  of  the  genend  terms  or 
conditions  of  set  for  a  whole  large  estate,  if  followed  by  pos- 
session, and  the  regular  payment  of  rent,  has  been  found  suffi- 
cient to  constitute  a  real  right  of  lease  for  the  whole  period, 
and  under  all  the  conditions  expressed  in  such  copy,  though 
not  once  mentioning  the  name  eidier  of  the  tenant  or  the  par- 
ticular &rm.  Fourth,  Those  acts,  so  undeniably  referable  to 
the  tenor  of  the  original  written  contract,  would  of  themselves 
afford  such  proof  of  a  parallel  agreement  between  the  present 
parties,  as  would  support  an  action  at  the  respondent's  instance, 
to  compel  the  complainers,  if  necessary,  to  enter  into  a  regular 
written  contract  to  the  same  effect ;  and  therefore,  they  have  no 
lawful  interest  to  resist  the  present  demand.  This  principle 
seems  to  have  been  recognised  in  a  case  not  very  distdmilar, 
Rymer  v.  M'lntyre,  19th  July  1781,  (Mor.  5726) :  Seeobserva- 
tions  there  reported  as  having  been  made  from  the  bench. 
Finally,  Even  upon  the  complainer*s  own  construction  of  his  ac- 
tual engagement,  he  must  be  held  to  have  been  guilty  of  a 
breach  of  it.  He  says  he  was  not  serving  as  an  apprentice,  but 
only  as  a  voluntary  workman,  engaged  from  year  to  year ;  at 
all  events,  he  admits  that  writing  is  not  necessary  for  such  an 
annual  engagement,  and  it  is  impossible  to  doubt  that,  but  for 
the  want  of  writing,  the  actual  engagement  here  was  for  not 
less  than  six  years.  Now,  his  entry  to  the  service  was  on  the 
14th  March  1830,  and  it  is  admitted  on  the  record,  that  he  con- 
tinued to  work  regularly  till  the  23d  March  1836,  that  is,  for 
ten  days  after  the  seventh  or  last  year  of  his  engagement  had 
begun,  and  when,  even  upon  his  own  hypothesis,  he  was  bound 
to  have  completed  the  oiuivs  inceptut.  It  is  painful  to  see  a 
litigation  among  such  parties  carried  so  far ;  and,  as  the  re- 
spondent admits  that  the  complainer  offered  to  find  a  fit  substi- 
tute to  work  out  his  term,  when  tempted  to  leave  the  service 
by  higher  prospects  abroad,  it  is  impossible  not  to  feel  that  it  is 
a  hard  case  on  him  and  his  cautioner ;  and,  there(pre,  the  Lord 
Ordinary  has  made  the  expenses  subject  to  modification.  He 
doubts,  however,  whether  he. can  properly  exercise  this  power 


to  any  considerable  extent,  considering  that  it  is  the  complainer 
who  has  brought  the  case  into  this  Court,  where  the  main  ex- 
pense has  probably  been  incurred." 

This  judgment  was  acquiesced  in  by  the  parties. 

Lord  Ordinary,  Jeffrey For  the  advocatore,  Neaves;    R. 

Welsh,  S.S.C,  Agent. — For  the  reepomdent,  Adam  Anderson; 
Joseph  Mitchell,  W.S.,  Agent fJ.D.M.J 


24/A  November  18.37. 
First  Division (G.D.F.) 

No.  38. — Poor  Charles  Johnstone,  and  Childrex, 
Advocators,  v,  Christopher  Kerr,  and  William 
Barr^e,  Tatvn-Cierks  ofDundee^  Respondents. 

Statute  3  Geo.  lY.  c.  33,  §  10— Mobbing  and  Rioting— Public 
— Burgh — Presumption — Evidence — A  party,  proceeding  on 
3  Geo,  IV,  c,  33,  §  10,  having  raised  an  action  to  recover 
from  the  town^clerks  of  a  burgh  the  value  of  certain  premises 
and  furniture,  alleged  to  have  been  set  fire  to  hy  "  a  riotous 
or  tumultuous  assembly"  and  thereby  destroyed —  Circumstances 
in  which  the  Court  held,  that  the  mob  was  a  riotous  or  tumul- 
tuous assembly  in  the  sense  of  the  Act,  and  that  the  damage 
was  occasioned  by  the  wiob  setting  fire  to  the  dwelling — Decree 
consequently  in  favour  of  the  pursuers. 

This  was  an  action  brought  in  the  Sheriff  Court  at 
Dundee,  proceeding  on  the  3d  Greo.  IV.  c.  33,  section 
10,  to  recover  from  the  respondents,  as  representa- 
tives of  the  burgh,  the  value  of  certain  premises  and 
furniture  in  King  Street,  Dundee,  their  property,  which 
they  alleged  had  been  burnt  by  a  notous  mob  on  2dth 
October  1834.  The  Sheriff  allowed  both  parties  a 
proof  as  to  the  facts  and  circumstances  set  forth  in  the 
respective  pleadings  for  the  parties,  more  particularly 
as  to  the  conduct  of  the  people  on  the  streets  at  the 
time,  and  that  of  the  inmates  of  the  dwelling.  The 
witnesses  adduced  for  the  pursuers  were  for  tlie  most 
part  the  inmates  of  the  dwelling,  the  character  of  which 
will  be  appreciated  from  the  SheriflTs  and  Lord  Ordi- 
nary's note.  The  witnesses  for  the  defence  were  main- 
ly the  police  officers.  The  Sheriff-substitute  thereafter 
pronounced  this  interlocutor,  22d  December  1835  : 

'*  Having  considered  the  closed  record,  proof  adduced  on  both 
sides,  productions,  and  whole  process.  Finds  it  proved,  that  the 
house  in  question,  belonging  to  the  pursuers,  and  alleged  to  have 
been  attacked  and  injured,  and  ultimately  set  fire  to  and  burned 
up  by  a  mob  on  the  occasion  libelled,  was  used  and  occupied 
by  the  pursuer  Charles  Johnstone  and  his  tenants  or  lodgers  as  a 
common  brothel  of  the  very  lo>«'est  description :  Finds,  that  the 
scenes  of  riot  and  disturbance  which  frequently  occurred  in  said 
house  was  a  yery  great  annojrance  to  the  neighbours,  who  were 
peaceably  and  weU  disposed,  and  that  the  crowd  who  collected 
on  the  street  opposite  to  the  house  on  said  occasion,  were  at- 
tracted by  noise  and  disturbance  within:  Finds  it  not  proved 
that  the  crowd  behaved  in  such  a  manner  as  to  render  the  inter- 
ference of  the  police  necessary :  Finds  it  not  proved  that  said 
house  was  wilfully  set  fire  to  by  any  person  from  the  crowd : 
Finds,  that  from  the  disturbance  in  the  house  by  which  the 
crowd  were  attracted,  and  from  the  low  and  disorderly  character 
of  the  persons  by  whom  it  was  occupied  and  frequented,  there 
is  a  strong  probability  that  the  fire  commenced  either  by  accident 
or  by  the  interested  design  of  some  of  the  inmates  at  the  time : 
Finds  that  the  police  did  every  thing  in  their  power  to  extin- 
guish the  fire,  and  which  would  have  been  much  sooner  accom- 
plished, had  the  public  not  been  reluctant,  from  the  bad  fame 
of  the  house,  to  render  the  usual  assistance:  Finds,  in  these 
circumstances,  that  the  statutory  claim  to  be  indemnified  of  the 
loss  and  damage,  as  prayed  for,  has  not  been  supported  hy  suffi- 
cient evidence,  and  that  the  testimony  of  such  of  the  wicncssv-s 
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M  were  iimuitet  in  the  house,  and  connected  with  the  disorder- 
ly scenes  which  so  frequently  occuned  there,  is  not  worthy  of 
credit :  Therefore,  sustains  the  pleas  maintained  in  defence ; 
aasoilnef  the  defenders  from  the  prayer  of  the  petition,  and  de- 
cerns: Finds  the  defenders  entitled  to  expenses;  allows  an 
aceomity'*  &c. 

Against  this  interlocntor  the  Johnstones  advocated 
on  juratory  caution. 


«« 


9ik  June  1837. — The  Lord  Ordinary  haTing  heard  parties, 
and  considered  the  process,  advocates  the  cause :  Finds,  that 
the  action  which  has  been  instituted  under  the  3d  of  Geo.  IV. 
cap.  33,  §  10,  rests,  and  must  be  rested  on  the  averment,  that 
the  house  of  the  pursuers  was  attacked,  battered  and  burned, 
and  that  their  personal  property  therein  was  injured  or  taken 
away  *  by  the  act  or  acts  of  an  unlawful,  riotous,  or  tumultuous 
assembly  of  persons,  or  by  the  act  or  acts  of  certain  person  or 
persons  engaged  in,  or  making  part  of  such  unlawful,  riotous,  or 
tumultuous  assembly  :*  Finds  that  it  is  proved  that  the  house 
was  burned,  and  some  of  the  property  within  it  injured ;  but. 
Finds  that  it  is  not  proved  that  this  was  done  either  by  such 
an  assembly,  or  by  any  person  or  persons  making  part  of  it : 
Finds,  therefore,  on  this  ground  of  fiict,  that  the  case  is  not 
brought  within  the  operation  of  the  Statute :  Sustains  this  de- 
fence, assoilzies  the  d^enders,  and  decerns :  Finds  the  pur- 
suers liable  in  expenses ;  appoints  an  account  thereof  to  be  given 
in,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax  and 
to  report. 

"  Note. — The  Lord  Ordinary  advocates  the  case,  and  decerns 
de  novo  ;  because,  though  he  agrees  with  the  Sheriff  in  his 
opinion  of  the  main  fiict,  he  thinks  that  his  interlocutor  con- 
tains remarks  in  the  form  of  findings,  which,  even  though  they 
were  indisputable,  are  unnecessary. 

"  It  is  necessary  for  the  success  of  the  pursuers  that  -they 
should  prove,  1st,  That  there  was  not  merely  a  crowd  of  people, 
but  a  riotous  and  tumultuous  assembly ;  2dfy,  That  the  injury 
was  done  by  this  assembly,  or  by  one  or  more  of  its  members. 
Whether  they  have  proved  this  or  not,  depends  entirely  on  the 
credit  which  the  Ck>urt  may  give  to  the  witnesses  for  the  one 
party,  or  to  those  for  the  other.  They  are  directly  contradic- 
tory ;  and  each  set,  if  believed,  makes  out  the  case  of  the  party 
for  whom  it  is  called.  The  Lord  Ordinary  feels  compelled  to 
prefer  the  statements  of  the  witnesses  for  the  defenders.  He 
thinks  them  persons  of  a  more  credible  class  ;  giving  more 
probable  accounts,  with  better  opportunities  of  knowledge,  and 
less  contradicted  on  testing  points.  If  there  really  was  an  as- 
sembly of  the  statutory  description,  it  will  certainly  not  depiive 
the  pursuers  of  the  statutory  protection,  that  their  house  was 
disorderly,  or  that  this  made  the  people  averse  to  assist  in  ex- 
tinguishing the  fire.  But  the  character  and  habits  of  the  place 
are  important,  as  accounting  for  the  existence  of  a  crowd,  >vith- 
out  the  necessity  of  supposing  that  there  was  a  mob,  and  for 
the  premises  being  set  on  fire  by  the  inmates,  without  asciibing 
its  being  burned  to  any  riotous  assembly ;  and  on  the  whole, 
the  Lord  Ordinary,  viewing  the  case  as  a  juryman,  is  not  satis- 
fied with  the  pursuers'  evidence.*' 

The  advocators  redaimed.    At  advising,* 


Lord  Ptemdent, — I  have  read  the  whole  proof.  There  is 
no  doubt  a  great  many  very  exceptionable  witnesses  for  both 
parties.  The  witnesses  for  the  pursuer,  the  inmates,  being  in- 
terested one  way,  and  the  policemen  the  other.  But  my  im- 
pression is,  that  what  occurred  in  the  street  was  perfectly  suf- 
ficient to  authorise  the  reading  of  the  Riot  Act,  and  to  disperse 
the  mob  by  force.  It  is  proved,  I  think,  beyond  a  doubt,  that 
the  mob  took  possession  of  the  house,  and  it  may  either  have 
been  set  ^  to  by  the  mob  or  by  the  inmates.  Now,  we  have 
it  proved,  I  think,  that  there  was  a  |)erson  in  the  mob  who  had  a 

*  The  Court  intimated  to-day,  in  the  absence  of  senior  coun- 
sel engaged  in  the  other  Division,  that  junior  counsel  must  be 
ready  to  debate  in  that  event,  and  ordered  intimation  of  this 
rc;?ulation  to  be  made  to  the  Society  of  Writers  to  the  Signet 
and  Solicitors  before  the  Supreme  Court. 


piece  of  lighted  paper ; — we  have  the  mob  shouting  that  it  should 
be  burnt,  or  that  it  would  soon  be  burnt.  Stones  were  thrown 
in  at  the  windows,  and  furniture  was  ejected  therefrom  by 
boys  of  the  crowd ;  and  besides,  we  have  the  crowd  looking 
on  where  the  fire  is  raging,  and  doing  nothing  to  quench  it. 
All  this  may  not  be  full  proof  that  the  fire  was  attributable  to 
the  mob,  but  I  must  say  there  is  a  presumption  that  the  mob 
did  it. 

Lord  Gillies, — My  idea  is,  that  it  is  in  vain  to  suppose  that, 
under  the  Statute,  it  was  intended  that  there  should  be  direct 
evidence  of  violence.  I  am  afraid,  in  almost  every  case,  that 
would  be  impossible ;  and  I  think  that  in  this  proof  we  have 
all  the  evidence  that  could  be  expected  in  such  a  case.  The 
Lord  Ordinary  thinks  there  was  no  riot.  I  differ  from  him, 
and  think  the  evidence  proves  that  sufficiently ;  and  besides, 
that  the  authorities  behaved  very  negligently  on  the  occasion. 
Now,  look  at  what  Carsewell  says,  one  of  the  defenders*  wit- 
nesses. He  "  depones,  That  the  deponent  was  on  the  street 
an  hour  or  two  in  the  middle  of  the  day,  and  at  that  time, 
and  afterwards,  when  the  deponent  was  in  the  street  in  the 
evening  before  the  fire  took  place,  there  were  blackguards 
in  the  house,  and  boys  cheering  on  the  street,  and  at  the 
time  the  deponent  was  there  in  the  middle  of  the  day,  those 
in  the  inside  of  the  house  were  throwiug  out  missiles,  and 
those  outside  were  throwing  missiles  in."  This  is  very  dif- 
ferent from  what  some  of  the  policemen  said,  who  stated 
there  was  no  riot.  If  I  see  persons  throwing  stones  and  other 
missiles  into  a  house,  not  onlv  would  I  say  that  there  was  a 
disposition  to  riot,  but  that  it  was  actual  riot.  Then  you 
have  the  evidence  of  Lawson,  against  whom  no  exception 
has  been  taken  as  to  credibility.  He  "  depones.  That  there 
was  a  mob  or  riot  on  the  street  opposite  the  house  during  the 
whole  day  on  which  the  house  was  burnt,  from  a  quarter  after 
nine  o'clock  in  the  morning,  continuing  more  or  less  throughout 
the  day  and  evening.  Depones,  That  the  mob  behaved  very 
riotously,  and  threw  stones  at  the  house,  and  the  deponent  had 
to  shut  the  window  of  his  shop  during  part  of  the  day ;  and  he 
was  obliged  to  shut  up  his  shop  altogether  by  five  or  six  o'clock 
in  the  afternoon :  That  he  was  not  then  in  the  use  of  shutting 
up  his  shop  till  ten  o'clock  at  night.  Depones,  That  after  the 
deponent  shut  his  shop  on  the  said  day,  he  went  to  the  house  of 
William  White,  vintner,  which  is  situated  in  the  opposite  side 
of  the  street:  and  he  continued  in  White's  house  till  nine 
o'clock,  and  then  left  it.  Depones,  That  the  mob  on  the 
street  had  increased  greatly  by  that  time ;  and  he  heard  indivi- 
duals in  the  mob  crying  out,  that  they,  alluding  to  individuals 
in  the  mob  other  than  themselves,  were  to  set  the  house  in 
question  on  fire.  Depones,  That  the  mob  were  in  possession 
of  the  house  at  that  time,  and  were  throwing  chairs,  bedding, 
and  other  articles,  out  at  the  windows.  Depones,  That  the 
deponent  and  his  father  emptied  the  deponent's  shop  at  that 
time.  Depones,  That  at  that  time  the  deponent  saw  a  person 
in  the  crowd  with  a  large  piece  of  brown  paper  lighted  in  his 
hand,  and  the  deponent  saw  him  approaching  the  pursuers' 
house  opposite  to  the  window  of  the  deponent's  shop.  Depones, 
That  the  deponent's  father  took  the  lighted  piece  of  brown 
paper  out  of  the  hand  of  the  person  who  had  it,  and  that  person 
aimed  a  stroke  at  the  deponent's  fiither  for  so  doiiig.  Depones, 
That  the  deponent's  fiither  threw  the  lighted  piece  of  brown 
paper  on  the  pavement,  and  another  person  in  Uie  crowd  took 
it  up,  and  went  into  the  pursuers'  house  with  it,  and  it  was 
stiH  burning  when  he  went  in  with  it.  Depones,  That  in 
about  a  quarter  of  au  hour  or  twenty  minutes  after  this,  the  de- 
ponent observed  flames  bursting  through  the  roof  of  the  house.** 
In  addition  to  this,  it  is  proved  by  the  police,  that  the  people 
in  the  street  laughed  at  the  occurrence  as  a  joke,  and  refused 
to  extinguish  the  fire.  I  should  say  here,  that  if  a  house  be  on 
fire,  and  the  bystanders  won't  assist  in  extinguishing  it,  the  in- 
ference is,  that  some  of  them  set  fire  to  the  house.  We  are 
not,  however,  left  to  this  inference,  for  we  have  a  piece  of  lighted 
paper  carried  by  some  of  the  crowd. 

Lord  Mackenzie. — I  am  satisfied  that  there  was  a  riot  in  the 
street,  but  I  doubt  whether  the  mob  or  the  inmates  occasioned 
the  fire.     If  I* were  to  be  asked  what  was  the  probability,  I 
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thoald  certeinly  say,  the  probability  was  that  the  mob  set  fire  to 
the  house.  I  do  not  know  that  this  would  be  satisfactory ;  and 
I  cannot  say  that  I  think  the  case  yet  exhausted.  There 
might  yet  be  more  evidence  to  be  had.  If  the  evidence  we 
have  got  be  held  to  be  good  real  evidence,  then  I  agree  with 
Lord  Gillies ;  but  almost  none  of  the  witnesses  aie  omni  exeep^ 
Hone  majot.  It  does  seem  singular,  that  while  the  people  in  the 
street  are  talking  of  fire,  just  at  that  time  the  house  should  take 
fire. 

Lord  Corehouu I  think  the  evidence  conclusive  as  to  the 

riot,  and  this  is  established  by  the  witnesses  for  both  parties ; 
and  we  are  all  of  the  same  opinion  on  this  point.  The  diffi- 
culty is,  to  say  whether  the  mob  or  the  inmates  set  fire  to  the 
house.  However,  I  think  that  we  have  here  as  good  evidence 
as  could  be  got  or  expected,  in  such  drcumstances.  Law- 
son  speaks  very  distinctly,  and  he  is  confirmed  by  others,  that 
a  piece  of  lighted  paper  was  carried  by  some  of  the  mob.  If 
we  are  to  believe  Lawson,  it  is  decisive ;  but  he  does  not  stand 
alone.  You  have  evidence  of  boys  of  the  crowd  going  about 
with  lighted  sticks.  My  opinion,'  on  the  whole,  therefore,  is, 
that  the  mob  set  fire  to  the  house,  though  I  by  no  means  say 
that  all  the  witnesses  are  free  from  exception,— far  from  it. 
But  there  is  a  sufficiency  of  other  facts  and  circumstances  which 
have  led  me  to  the  opinion  I  have  expressed.  The  circum- 
stances spoken  to  by  lloth  parties,  that  the  house  was  consider- 
ed ''  a  sink  of  iniquity,*'  and  that  the  people  declined  to  assist 
in  extinguishing  the  fire,  increases  the  presumption  that  the  mob 
set  fire  to  the  dwelling. 

The  Court 

**  Alter  the  interlocutor  of  the  Lord  Ordinary,  and  find  it 
proved  that  the  burning  of  the  house,  and  the  damage  and  in- 
jury to  the  property  in  question,  were  done  by  the  acts  of  an 
unlawful  and  riotous  assembly  of  persons,  or  of  persons  making 
part  of  such  unlawful  and  riotous  assembly ;  and  that  the  cause 
of  action  is  therefore  within  the  operation  of  the  Statute  of 
3  Geo.  I V.  c.  3d ;  and  remit  the  cause  baek  to  the  Sheriff  to 
proceed  fiirther  therein  as  shall  be  just:  Find  the  pursuers  en- 
titled to  expenses  against  the  defenders,  as  town-derks  of  Dun- 
dee, reserving  to  them  their  relief  as  accords.*' 

Lord  Ordinary^  Cockbum. — Ad.  Mure;  James  Marshall, 

8.S.C.,  AgmU AU,\y,  M'Neill,  Miller;  Yule  and  Stephen- 

iOD,  W.8.,  Agentt [G.O.F.J 

24M  November  1837. 
First  Division— (G.O.F.) 
No.  39. — Colin  Ferguson,  Purtuer^  v.  like  Tbus- 
TES8  and  EzECOTOBS  of  the  deceased  Colonel 
Humphrey  Graham,  Defenders. 

Joint  Adventure — Partnership — Accounting. 
It  being  found  that  the  puretier  and  defenders  had 
an  equal  interest  in  a  cargo  of  meal,  or  held  it  in  joint 
adventure — Circumstances  in  which  the  Court  ordained 
an  accounting  between  them  to  be  regulated  by  the 
principle,  that  each  was  entitled  to  receive  the  same 
ease  that  the  other  did,  being  in  pari  ccuu  the  one  with 
the  other. 

L4ird  Ordimarjf,  Fullerton — Act.  P.  Robertson,  James  An- 
derson; John  Livingston,  W.S.,  Agent Ait.  H.  J.  Robert- 
son; Humphrey  Graham,  W. 8.,  ^^eiU.-.B.,  CUrk [G.D.F.] 

26th  November  1837. 
Second  Division (J.D.M.) 

No.  40. — Jabces  Crawford,  Jun.^  W.S^  Curator 
Bonis  on  the  Trusi-Estate  of  Lieutenant  W.  E.  Ro- 
bertson^  Con^riaineTf  v.  James  Ritchie,  Respon- 
dent. 

Eizpenses — A  party  being  in  pasMeenon  of  subjects,  under  an 
oisignatiom  to  the  renti  from  a  trustee,  on  the  death  of  the 


trustee  had  his  right  ehaUenged  by  a  curator  bonis  appointed 
in  hii  room,  though  no  reduction  wae  brought,  and  inetead  of 
Mtanding  upon  his  tusignation,  brought  a  declarator  and  used 
arrestment  on  the  dependence —  On  a  bill  for  loosing  arrest' 
ment,  the  Lord  Ordinary  having  refused  the  bill,  but  awarded 
no  expenses,  the  Court,  in  the  circumstances,  recalled  the  inter' 
loeutor  as  to  expenses,  and  awarded  them. 

In  the  year  1831,  the  late  Lieutenant  Robertson,  of 
the  49th  regiment  of  Bengal  native  infantry,  conveyed 
to  trustees  his  property,  consisting  of  certain  premises 
in  Prince's  Street,  burdened  with  a  debt  of  £1500. 
The  Jirst  purpose  of  the  trust  was,  to  pay  the  truster's 
debts  and  the  trust  expenses,  either  by  gradual  liqui- 
dation, or  otherways ;  and  the  second^  to  pay  to  Mrs 
Rennie,  the  truster's  sister,  exclusive  of  her  husband's 
jus  maritij  the  free  rents  of  the  subjects,  or  such  part 
as  they  should  deem  proper,  for  the  support  of  herself 
and  family.  Only  one  trustee  accepted,  and  during 
his  management,  the  trust-estate  became  considerably 
involved  and  embarrassed. 

During  this  state  of  matters,  the  respondent,  who 
had  been  on  habits  of  intimacy  with  Mrs  Rennie's  fa- 
mily, advanced  money  for  their  support,  on  an  under- 
standing, of  which  the  trustee  was  cognizant,  that  he 
was  to  be  reimbursed  out  of  Mrs  Rennie's  alimentary 
claims  upon  the  trust-funds. 

In  the  year  1836,  the  respondent  made  other  ad- 
vances to  pay  off  preferable  claims  on  the  estate,  on 
receiving  an  assignation  to  the  rents  from  the  trustee, 
with  consent  of  Mrs  Rennie,  for  his  indemnification. 
On  the  faith  of  this,  he  undertook  to  pay  the  public 
burdens  and  insurance,  the  interest  on  the  debt  of 
£1600,  the  remaining  debts  of  the  truster,  and  the  ex- 
penses and  repairs,  and  to  pay  to  Mrs  Rennie  a  sum 
of  £60  per  annum,  an  aliment  which  she  agreed  to  ac- 
cept. The  assignation  was  completed,  and  the  respon- 
dent entered  to  possession  under  it.  Meanwhile  Mrs 
Rennie's  husband,  who  had  gone  to  America  to  avoid 
his  embarrassments,  returned  from  that  country  and 
instituted  an  action  of  count  and  reckoning  against  the 
trustee,  in  name  of  his  wife,  before  the  Sheriff  of  Edin- 
burgh. 

Pending  this  action,  the  trustee  died,  and  the  corn- 
plainer  was,  on  the  application  of  Mrs  Rennie  and  her 
husband,  with  consent  of  the  heritable  creditors,  ap- 
pointed by  the  Court  curator  bonis  for  the  management 
of  the  trust-subjects,  (8th  May  1837).  Rennie  now 
denied  that  the  assignation  in  the  respondent's  favour 
was  granted  for  a  legitimate  claim  over  the  property,  and 
attempted  to  interfere  with  his  possession.  In  these 
circumstances,  the  respondent  raised  a  summons  of 
declarator  and  payment  against  Mrs  Rennie  and  her 
husband,  and  the  complainer  as  curator  boniSf  upon 
the  dependence  of  which  he  used  arrestment  of  the 
rents  of  the  subjects.  The  complainer  then  presented 
this  bill  for  loosing  arrestment,  for  the  purpose  of  try*- 
ing  the  question  of  title.  Answers  having  been  put 
in,  the  bill  was  refused,  but  no  expenses  found  due ; 
the  Lord  Ordinary  explaining  in  a  note : 

"  The  proper  course  in  this  case  would  have  been  for  one  or 
other  of  the  pardes  to  have  raised  a  multiplepoinding  in  tbe 
name  of  the  tenant,  and  so  have  obtained  consignation  of  the 
rents,  without  the  necessity  either  of  arrestment,  or  loosing 
thereof  on  caudon.  The  curator  bonis  is  conceived  to  be  sub. 
stantially  a  mere  successor  to  the  trustee,  who  has  failed  by 
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death ;  and  if  that  trustee  could  not  have  claimed  a  preference 
over  a  creditor  to  whom  he  had  himself  granted  an  assignation 
to  the  rents,  it  would  rather  seem  that  the  curator  must  he 
under  a  like  disahility,  till  the  invalidity  of  the  assignation 
(which  is  ex  facie  unohjectionable)  is  judicially  established. 
The  real  har  to  the  curator's  right  to  draw  the  rents  is  not  the 
arrestment,  but  the  assignation  executed  by  his  predecessor, 
long  before  his  own  appointment.  If  that  assignation  was  valid, 
his  appointment  gave  him  no  right  to  these  rents,  any  more 
than  it  could  be  to  any  part  of  the  original  trust-estate  pre- 
viously sold  to  an  onerous  purchaser ;  and  he  has  therefore  no 
title  or  interest  to  loose  the  assignee's  arrestment,  till  he  in- 
structs that  the  assignation  is  bad :  That  he  has  an  individual 
interest  to  subject  these  rents  to  his  claim  of  commission  is  just 
an  additional  reason  for  refusing  to  let  him  get  them  into  his 
hands,  so  long  hs  the  presumption  of  law  is,  that  the  right  of 
the  assignee  is  good  and  preferable  to  his.  The  bill,  there- 
fore, has  been  refused.  But  as  it  appears  to  the  Lord  Ordinary 
that  arrestment  was  not  the  proper  remedy  for  the  assignee,  no 
expenses  are  given.  There  should  still  be  a  multiplepoinding 
for  the  security  of  all  parties,  if  they  cannot  agree  extrajudi- 
cially that  the  rents  should  be  consigned,  leaving  all  questions 
open  as  to  commission  and  every  thing  else." 

The  respondent  reclaimed  on  the  point  of  expenses. 
t)n  advising, 

Lord  Medwyn. — This  question  of  expenses  is  not  with  regard 
to  the  conduct  of  the  cause,  but  to  its  commencement.  The 
respondent  lent  money,  on  obtaining  an  assignation  from  the 
trustee,  with  consent  of  Mrs  Rennie.  Under  that  deed  he 
levied  the  rents,  and  paid  her  £60  a-year.  The  trustee  died, 
and  a  cnrator  bonis  was  appointed,  and  he  thinks  it  is  his  duty 
to  collect  the  rents.  It  is  said  the  respondent  should  not  have 
raised  bis  decbrator,  but  should  have  rested  on  his  assignation ; 
hot  the  curator  challenged  the  assignation,  and  therefore  it  was 
necessary  the  respondent  should  take  some  steps  to  secure  him- 
self; and  I  think  an  action  of  declarator  was  as  good  aa  a  mul- 
tiplepoinding. The  question  is  with  regard  to  the  use  of  the 
arrestment  in  the  peculiar  circumstances.  Now,  but  for  the  in- 
terference of  the  curator  bonis,  the  respondent  would  have 
drawn  the  rents  under  his  assignation,  and  the  curator  must  re- 
duce that  deed  before  he  can  have  any  title.  The  question  is, 
whether,  instead  of  standing  on  his  assignation,  the  respondent 
was  right  to  bring  his  declarator,  and  use  arrestment  on  the  de- 
pendence ?  I  think,  under  the  circumstances,  he  was,  and  can 
see  no  grounds  for  refusing  him  the  expenses  in  this  case. 

Their  Lordships  concurred,  and  the  interlocutor  was 
altered^  and  expenses  awarded. 

Lord  Ordinary,  Jeffrey Act,  Penney;  Thomas  Ranken, 

S.S.C.,  Agent Alt.  Dunlop;  Party,  Agent [J.D.M.] 


28/A  November  1837. 

First  Division (G.D.F.) 

No.  41. — George  Dempster  and  Company,  and 
James  Duncan  and  Company,  Advocators^  v. 
Thobias  Drybrouoh,  William  Leydbn  and 
Francis  Leyden,  Respondents, 

Samroon&^Helevancy — Process — Navigation  Acts,  4  Geo.  lY. 
c.  41.  §  43;  6  Geo.  IV.  c.  110,  §  45—"  Owner  of  a  Vessel" 
— "  Part  Oymer" — A  party  having  been  sued  in  the  Inferior 
Admiraky  Court,  as  oumetiOr  part  owner  of  a  vessel,  for  pay- 
wtent  of  a  sum  of  advances  alleged  to  have  been  made  on  the 
vessel  and  cargo ;  and  the  registry  only  bore  that  he  held  a 
vendition  in  security  as  at  the  time  of  the  advances — Libel 
held  as  not  relevantuf  laid. 

Admiral  (of  ]>ith)-~Juri8diction — Process — A  summons  was 
raised  m  an  Inferior  Admiralty  Court,  the  Bailies  of  Leith,  on 
inducise  of  four  days ;  and  the  citation  was  directed  against  a 
party  who  had  no  domicile  in  Scotland,  and  resided  abroad,  and 
against  another,  who,  it  was  alleged,  lived  within  the  burgh  of 
Canongttte,  and  it  was  denied  that  the  Bailies  of  Leith  had 


power  to  act  as  Admirals —  Question  raised  as  to  the  compe- 
tency of  the  inducis,  and  the  right  claimed  by  the  Bailies  of 
Leith  to  act  as  Admirals,  and  the  extent  of  their  juritdietum 
— Obiter  by  the  Court,  that  it  is  pars  judicis  to  note  an  o6- 
jection  to  jurisdiction.  Cause  consequently  remitted  to  Lord 
Ordinary  to  hear  parties  on  the  point. 

The  advocators  and  their  mandatories,  Duncan  and 
Company  of  Leith,  raised  an  action  before  the  Ad* 
miralty  Cotirt'at  Leith  against  the  respondents,  to  re- 
cover from  them  certain  outlay  which  the  advocators 
alleged  they  expended  at  Montreal  for  the  respondents' 
behoof,  on  account  of  the  brig  Elizabeth,  which  had 
been  consigned  to  Dempster  and  Company,  the  advo- 
cators, by  John  Drybrough  and  Company  of  Leith* 
In  the  summons,  which  also  proceeded  at  the  instance 
of  Duncan  and  Company,  for  their  own  interest,  it  was 
alleged  by  them,  that  before  the  vessel  sailed  to  Mon- 
treid,  consigned  to  Dempster  and  Company,  they  had 
advanced  a  sum  of  money  to  account  of  freight  and 
passage  money;  and  that  in  consequence  of  that,  the 
consigners  and  Duncan  and  Company  wrote  the  con- 
signees to  remit  the  net  proceeds  on  sale  of  the  freight, 
&c.,  to  Duncan  and  Company.  It  was  alleged  by  the 
mandatories,  that  their  constituents,  Dempster  and 
Company,  had  committed  an  error  in  crediting  the  con- 
signees, contrary  to  the  above  order,  with  the  net  pro- 
ceeds of  the  cargo,  and  that  they  ought  to  have  remitted 
them  (Duncan  and  Company)  the  amount.  The  pre- 
sent action  was  brought  in  July  1835,  afVer  John  Dry- 
brough and  Company  had  become  bankrupt,  to  recover 
payment  of  the  advances.  The  summons,  which  was 
raised  on  indtudce  of  four  days,  proceeded  in  the  fol« 
lowing  terms: 

"  And  although  the  pursuers  and  their  said  mandatories  havt 
often  desired  and  required  John  Drybrough,  merchant  in  Leith, 
Thomas  Drybrough,  baker  in  Edinburgh,  Francis  Leyden,  ship* 
master  in  Leith,  and  William  Leyden,  master  in  the  royal 
navy,  residing  in  Leith,  who  were  owners  or  part  owners,  and 
Hugh  Morrison,  junior,  ship-master  in  Leith,  who  was  master 
of  the  said  vessel  at  the  time,  to  make  payment  to  the  pursuers, 
or  their  said  mandatories,  of  the  sum  of  £86.  17.  9.  Sterling, 
being  the  amount  of  disbursements  made  by  the  pursuers  at 
Montreal,  fer  and  on  account  of  the  said  vessel  and  owners, 
conform  to  statement  thereof  rendered,  and  of  the  further  sum 
of  £1 1.  68.  of  cash  advanced  by  the  pursuers  at  Montreal  to  tht 
said  Hugh  Morrison,  junior,  for  ship's  use,  amounting  together 
to  the  sum  of  £98.  3.  9 ;  yet  they  refuse,  at  least  delay  so  to 
do,"  &c. 

It  was  stated  in  the  defences,  that  William  Leyden 
resided  within  the  burgh  of  regality  of  Canongate,  and 
that  Francis  Leyden  was  resident  in  foreign  parts,  and 
had  no  domicile  in  Scotland.  In  regard  to  their  con- 
cern with  the  vessel,  they  stated,  that  on  5th  April 
1833,  they  executed  a  missive  agreement  of  sale  of 
their  32-64  shares  of  the  Elizabeth  to  John  and 
Thomas  Drybrough,  their  right  of  the  latter  to  com- 
mence of  the  date  of  a  certificate  of  valuation  to  be 
made  by  parties  therein  mentioned,  which  certificate 
was  signed  of  date  8th  April.  It  was  thereby  agreed 
that  no  transfer  in  the  register  was  to  be  made  till  the 
price  was  paid,  and  that  the  registration  was  to  remain 
as  it  stood  in  the  Leydens'  names,  in  security  of  the 
price,  on  the  further  understanding,  however,  that  the 
Drybroughs  were  meantime  to  have  the  exclusive  con- 
trol in  the  management  of  the  vessel,  and  the  Leydens 
were  to  have  no  concern  with  her  at  all ;  the  Drybrougha 
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being  bound  to  insure  on  her  voyages,  for  the  Leydens' 
farther  security,  and  the  money  for  the  vendition  to  be 
paid  within  not  later  than  nine  months  afler  the  valua- 
tion. On  the  26th  April,  a  regular  vendition  was  exe- 
cuted by  the  defenders  In  favour  of  John  and  Thomas 
Drybrough.  This  vendition  was,  however,  not  entered 
in  the  register  at  the  time,  but  it  appeared  on  the  regis- 
ter of  sale,  3d  April  1834,  and  the  entry  in  the  register 
ascertained  the  date  of  the  vendition  to  *be  26th  April 
1833*  In  this  way,  the  Leydens  still  appeared  in  the 
original  entry  on  the  register  as  holding  32-64  shares. 
The  original  certificate  of  register  was  dated  16th 
March  1832.  They  accordingly  pleaded — (1.)  The 
action  is  incompetent,  in  respect  of  want  of  jurisdic- 
tion. (2.)  The  defenders  have  not  been  duly  cited ; 
and,  (3.)  It  was  incompetent  to  cite  on  inducue  of  four 
days.     They  likewise  pleaded  to  the  merits. 

Thomas  Drybrough  gave  in  defences,  in  which  he 
stated,  that  at  the  date  of  the  alleged  transaction,  23d 
April  1833,  he  was  not  an  owner  or  part  owner  of  the 
vessel,  according  to  the  Registration  Statutes,  but  that 
he  only  held  a  vendition  in  security  of  certain  shares  of 
the  vessel,  dated  14th  March  1832.  This  allegation  he 
substantiated  by  a  reference  to  the  books  of  the  custom- 
house of  Leith,  where  the  vessel  was  registered,  and 
the  register  confirmed  the  averment,  that  the  vendition 
was  in  security.  It  appeared  also,  that  Thomas  Dry- 
brough reconveyed  the  shares  of  the  vessel  he  held  in 
security  on  3d  April  1 834,  to  his  brother,  John  Dry- 
brough. He,  besides  answering  to  the  merits,  plectded 
— f  1.)  The  action  is  incompetent,  in  respect  of  want 
of  jurisdiction.  (2.)  The  defender  has  not  been  duly 
cited ;  and,  (3.)  That  the  instance,  quoad  him,  was  in- 
competent, in  respect  he  was  not  an  owner  or  part 
owner  at  the  time  of  the  transaction,  in  the  sense  of 
the  Navigation  Statutes,  4  Geo.  IV.  c.  41,  §  43 ;  6 
Geo.  IV.  c.  110,  §45. 

The  Admiral  repelled  the  preliminary  objections, 
and  afterwards  decided  on  the  merits,  assoilzieing  the 
defenders.  The  case  then  came  up  by  advocation, 
when  the  parties  gave  in  additional  pleas. 

"  If/  JwM  1837 The  Lord  Ordinary  having  considered 

the  process,  and  heard  parties — Sustains  the  reasons  of  adro- 
■tation,  and  advocates  the  cause :  Finds  that  the  defenders, 
•Thomas  Drybrough,  Fiands  Leyden,  and  William  Leyden,  are 
liable  to  the  pursuers,  George  Dempster  and  Company,  for 
such  part  of  the  sum  of  £98.  3.  9.  claimed,  as  can  be  shown 
to  consist  of  advances,  disbursements,  or  charges  made  by,  or  in- 
curred to  the  advocators  on  account  of  the  ship  Elizabeth  at  Mon- 
treal, including  the  charges  and  expenses  necessary  or  incidental 
to  the  said  vessel  completing  her  outward,  and  commencing 
her  homeward  voyage,  reserving  to  the  defenders  any  claim  of 
relief  which  they  may  have  against  each  other ;  and  before  fitf- 
ther  answer  as  to  the  amount  to  be  decerned  for,  appoints  the 
cause  to  be  called,  in  order  that  the  parties  may  state  whether 
they  be  agreed  about  it,  or  whether  there  be  sufficient  evidence  on 
the  subject  already  in  process,  or  if  not,  how  they  propose  it 
to  be  ascertained :  Finds  the  advocators  entitled  to  their  ex- 
penses, both  in  the  Inferior  Court  and  in  the  Court  of  Session, 
and  remits  the  aocount  thereof,  when  lodged,  to  the  auditor  of 
Court  to  tax  the  same  and  to  report. 

"  Note — I.  The  Lord  Ordinary  thinks  the  two  Leydens 
liable  for  the  disbursements  of  which  repetition  is  claimed,  be- 
cause they  stood  upon  the  register  as  owners ;  and  though  they 
had  made  a  conditional  arrangement  for  a  sale  of  the  vessel, 
they  purposely  kept  themselves  in  the  position  of  registered 


owners,  in  order  that  their  legal  right  to  the  ship  might  not  be 
lodt  till  the  conditions  should  be  fulfilled. 

"2.  He  thinks  Thomas  Drybrough  liable,  because  the  u«e 
of  the  vessel  had  been  assigned  to  bim,  with  the  most  ample 
powers  of  management ;  and  it  was  while  she  was  employed  for 
his  behoof,  and  under  his  administration,  that  the  disbursements 
in  question  were  made.  It  is  said  that  he  is  described  in  the 
summons  as  an  owner,  which  he  was  not ;  but  the  Lord  Ordi- 
nary does  not  think  that  this  description  is  so  set  forth  as  to  fix 
the  claim  to  be  made  against  him  exclusively  in  this  character, 
and  in  its  strict  legal  sense. 

"  3.  If  these  persons  were  liable,  the  Lord  Ordinary  can- 
not agree  with  the  Inferior  Court,  that  the  pursuer  has  loet  his 
recourse  by  not  making  his  claim  e^cctual  out  of  the  proceeds 
of  the  vessel  when  these  proceeds  were  in  his  hands.  The 
arrangement  about  them  was  not  very  clearly  expressed,  but 
when  the  whole  correspondence,  accounts,  and  circumstances, 
and  partlcuh&rly  the  situation  of  the  parties,  is  looked  to,  the 
only  sound  conclusion  is,  that  these  proceeds  had  been  made 
over  to  Duncan  and  Company,  in  security  of  an  actual  advance 
on  the  faith  of  them,  by  these  persons,  subject  only  to  such 
foreign  disbursements  as  might  be  necessary  for  reidising  the 
produce  of  the  cargo  and  'of  the  freights.  The  principle  of  this 
arrangement  was  departed  from  in  the  first  form  of  making  up 
the  accounts ;  but  this  was  done  in  error,  and  there  was  no 
such  recognised  deviation  as  shows  that  the  above  had  never 
been  the  true  understanding.  Now,  if  these  proceeds  belonged 
to  Duncan  and  Company,  the  pursuer  could  not  apply  them  in 
payment  of  the  debt  due  to  him  by  a  different  party.  He  had 
no  right  to  take  the  money  of  Duncan  and  Company  to  pay  a 
debt  due  to  himself  by  the  defenders ;  nor  is  he  bound  to  at- 
tempt to  relieve  himself  by  a  misappropriation  to  which  Duncan 
and  Company  would  have  a  right  to  object." 

The  respondents  reclaimed.     At  advising, 

Dean  of  Faculty y  for  Tftomas  Drybrough^  urged  the 
preliminary  pleas  which  had  been  repelled  by  the  Ad- 
miral. 

Z>.  M'NeilL — Thomas  Drybrough,  though  not  regis- 
tered, had  acquired  a  right  of  property  in  the  vessel. 

Lord  President, — He  had  no  real  right  of  property  in  the 
vessel. 

Lord  Gilfies. — I  agree  that  a  right  to  shares  of  a  vessel  by  a 
vendition  in  security,  cannot  make  a  person  an  owner  in  the 
sense  of  the  navigation  acts.  We  cannot  look  to  the  popular 
meaning  of  the  term  "  owner*'  here. 

Lord  President This  person  is  just  like  an  heritable  pro- 
prietor who  sells  his  lands  by  a  minute  of  sale.  He  is  still  un- 
divested. 

Lord  Corehouse The  term  "  owner,"  or  "  part  owner" 

under  these  acts,  is  a  vox  signata  in  law,  and  I  apprehend  it 
cannot  be  looked  at  in  a  popular  or  different  sense,  but  only  in 
a  legal  one.  One  may  be  liable  as  ships-husband,  or  by  special 
agreement,  or  in  many  different  ways,  for  behoof  of  a  vessel, 
but  then  it  is  another  thing  to  libel  him  as  owner,  or  part 
owner  of  a  vessel,  and  so  liable ;  and  I  would  consider  it  a  vio- 
lation of  all  legal  language,  to  hold  one  liable  as  an  *'  owner," 
or  "  part  owner"  of  a  vessel,  who  is  not  on  the  register  in  that 
capacity.  Whatever  chiim  there  may  be  against  Thomas  Dry- 
brough in  any  other  capacity,  we  can't  tell ;  but  the  libel,  as 
laid,  I  consider  incompetent,  seeing  Thomas  Drybrough  was 
not  an  owner,  but  had  only  a  vendition  in  security. 

Lord  Mackenzie I  agree  with  Lord  Corehouse,  and  par- 
ticularly so,  since  the  m^ern  method  of  making  up  a  recoil  is 
so  strict. 

The  Court,  accordingly,  on  Thomas  Drybrough's 
reclaiming  note,  altered  the  Lord  Ordinary's  interlocu- 
tor, and  assoilzied  him  from  the  original  action,  award- 
ing expenses  against  the  advocators. 

Dunlop,  for  Messrs  Leyden^  founded  on  the  incom- 
petency of  the  inducuB  of  four  days,  on  which  the  ori- 
ginal summons  was  raised,  and  also  on  the  plea,  that 
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the  reclaimers  were  not  within  the  jurisdiction  of  the 
Admiral  of  Leith,  and  therefore  not  competently  cited. 
D.  M*NeUl  stated,  that  these  pleas  had  been  repel- 
led by  the  Admiral,  but,  besides,  they  had  been  de- 
parted from  by  the  reclaimers,  or,  at  all  events,  re- 
serred  in  the  record,  and  not  pleaded  before  the  Lord 
Ordinary ;  and  in  the  reclaiming  note,  they  show  their 
want  of  confidence  in  the  plea :  for  they  pray  the  Court 
to  recal  the  interlocutor,  and  remit  simpliciter  to  the 
Admiral, — the  very  jurisdiction  they  now  wish  to  de- 
dlne. 

Lord  Giilies. — Mr  Dunlop  went  into  the  merite  of  this  case, 
and  concluded  by  stating  these  prejudicial  pleas.  I  think  it 
impossible  to  get  over  them.  As  the  Lord  Ordinary  did  not 
bear  parties  on  this  point,  the  case  had  better  be  remitted  to  his 
Lordship  again. 

Lord  Corehouse. — It  is  a  question  of  jurisdiction,  and  we 
are  bound  to  inquire  into  it ;  for  whatever  irregularities  both 
parties  may  have  committed,  the  Court  is  bound  to  take  up 
the  point,  on  its  being  mooted.  It  is  pargjudicis  to  do  so,  and 
we  ought  to  remit  to  the  Lord  Ordinary  to  hear  parties  on  it. 

Lord  President  and  Lord  McuJtenzie  concurred,  and 
the  Court,  without  disposing  of  the  merits,  remitted 
to  the  Lord  Ordinary  to  hear  parties  on  the  question  of 
jurisdiction. 

Lord  Ordinary,  Cockbum Dean  of  Faculty  (Hope),  O.  G. 

Bell, /or  Tlkomas  Dryhrough;  H.  Tod,  W.8.,  Agent For  Ley- 

dent^  Dunlop;  J.  G.  Barr,  S.S.C,  Agent For  advocaton^  D. 

M'Neill,  Neaves ;  M.  and  W.  Smillie,  Agents. — Napier,  Clerk. 
-[G.D.F.J 

29th  November  1 837. 

Fi&ST  Division. — (G.D.F.) 

No.  42. — Poor  Margaret  Cubbison,  Pursuer,  v, 
William  Hislof,  Defender. 

Ranking  and  Sale — Reduction — Personal  Exception — Prescrip- 
tion, Negative — Circumstances  in  which  a  party  was  held  to 
be  barred,  by  personal  exception  and  the  negative  prescription, 
from  chtdlenging  a  decree  obtained  in  1787  in  a  process  of 
ranking  and  sale. 

Process— Record,  Closed— A.  S.,  11th  July  1828— Ranking 
and  Sale — A  record  was  made  up  and  closed  in  a  reduction  of 
a  decree  obtained  in  a  process  of  ranking  and  sale,  wherein  the 
defender,  though  he  pleaded  to  the  merits,  omitted  to  state  a 
prejudicial  plea  to  the  pursuers  title  to  pursue, — the  Lord 
Ordinary,  considering  that  the  facts  alleged  were  at  variance 
vith  the  state  of  possession,  allowed  the  defender  to  super  in- 
dmce  on  the  closed  record  a  plea  to  the  effect  that  the  pursuer 
had  no  title  to  pursue;  but  the  Court,  on  a  reclaiming  note, 
recalled  the  Lord  Ordinary's  interlocutor. 

Process — Record,  Closed — Title  to  Pursue — Nobile  Oflicium 
— Noviter  Veniens— .^.  served  heir  to  his  ancestor,  and  on 
the  assumption  that  his  ancestor  had  died  feudally  vested  in 
certain  heritage,  brought  a  reduction  of  a  set  of  titles  com- 
pleted by  another  party  to  the  property,  through  a  person,  B. , 
who  was  the  true  proprietor.  The  fact  was,  that  A.*s  an- 
eestor  at  one  time  held  the  property  by  a  title  in  security,  but 
was  afterwards  divested  in  favour  of  B :  all  evidence,  how- 
ner,  had  gone  amissing,  tending  to  show  that  A.*s  ancestor 
had  only  been  inf^  in  security.  In  this  state  of  matters  a 
record  was  made  up  and  closed, — parties  were  heard;  and 
^hen  the  case  c^me  before  the  Liner- House  on  a  reclaiming 
^ote,  the  defender  stated,  that  the  deed  divesting  A.*s  ancestor 
had  at  last  been  found,  recorded,  out  of  its  order,  in  the  JRc' 
gister- Office,  of  a  date  long  subsequent  to  its  execution.  The 
Court,  considering  this  to  be  material  to  the  justice  of  the 
case,  granted  warrant  to  the  clerk-register  to  transmit  the  deed 
to  process  ;  and  thereafter  the  case  was  decided,  upon  advising 
the  record  as  closed,  and  also  taking  into  consideration  the 
IfUely-discovered  deed. 

SCOTTISH  JURIST. 


The  pursuer's  grandfather,  John  Cubblson  of  Black- 
craig,  had  two  sons,  David  and  John.  David,  the 
eldest,  on  quitting  his  father's  family  in  1765,  received 
a  provision  in  money  from  his  father,  who,  it  was  stated, 
was  then  labouring  under  embarrassments.  John,  the 
second,  assisted  his  father  pecuniarily ;  and,  in  order 
to  reimburse  his  son,  the  father  delivered  to  John  the 
second,  as  was  alleged,  an  absolute  disposition  to  the 
lands  of  Blackcraig,  on  which  infefbment  passed  in 
April  1765  in  John  the  second's  favour.  It  was 
farther  stated  by  the  pursuer,  that  John  the  second 
continued  undivested  down  to  1817.  David  died  in 
January  1769*  leaving  a  son,  William,  (who  died  at 
Bombay  in  1784,)  and  two  daughters — ^the  pursuer  and 
Mary  Cubbison.  On  24th  February  1820,  the  pursuer 
was,  by  general  service,  served  nearest  and  lawful 
heiress-portioner  to  her  uncle  John. 

It  appeared  that  the  lands  of  Blackcraig  came  into 
possession  of  the  defender  by  a  mortis  causa  disposi* 
tion  executed  by  his  grandfather,  William  Aird,  in 
which  he  conveyed  and  assigned  to  the  defender  a 
decree  of  sale  of  the  lands  of  Blackcraig,  dated  8th 
March  1787.  The  process  of  ranking  and  sale  set 
forth,  that  Aird  was  a  creditor  of  William  Cubbison, 
in  virtue  of  a  decree  of  adjudication,  for  a  debt  of 
£2109:  That  W.  Cubbison  was  proprietor  of  these 
lands,  or  at  least,  was  lawfully  charged  to  enter  heir 
in  special  to  David  Cubbison  his  father,  and  to  his 
grandfather  John  Cubbison ;  and  that  the  estate  was 
bankrupt.  The  defender  completed  his  own  progress 
on  his  grandfather's  death,  and  he  was  infeft  in  1 803 
on  a  charter  from  the  superior.  The  pursuer  averred 
that  the  defender's  grandfather,  Aird,  had  pursued  the 
ranking  and  sale  against  William  Cubbison  when  he 
was  a  minor,  and  in  his  absence  abroad ;  and  it  was 
alleged  that  the  true  proprietor,  John,  had  not  been 
called  to  the  process. 

The  present  action  was  accordingly  brought  by  the 
pursuer,  as  heir  served  to  her  uncle,  John  the  second, 
to  reduce  and  set  aside  the  defender's  or  his  author's 
titles,  and  a  variety  of  objections  and  alleged  informa- 
lities were  stated  on  the  record  to  the  proceedings  in 
the  process  of  ranking  and  sale ;  in  particular,  it  was 
alleged  that  evidence  of  the  true  value  of  the  lands 
had  been  fraudulently  withheld  in  the  process,  in  con- 
sequence of  which  Aird  got  possession  of  them  at  an 
unfair  consideration.  The  pursuer  also  denied  that 
she  was  a  party  to  the  ranking. 

Hislop,  before  satisfying  the  production,  made  the  fol- 
lowing allegations  in  his  defences,  and  explained,  that 
the  pursuer's  unde,  John  Cubbison,  had  only  been  infeft 
in  security  in  terms  of  a  bond,  bearing  date  March  1765, 
while  his  (J.  C's)  elder  brother,  David,  had  been  infeft 
in  the  property.  On  the  debts  being  liquidated  by 
David,  John  disponed  the  lands  to  him  in  1769.  No 
infeflment  followed,  as  David  died  within  a  few  days 
of  receiving  the  disposition.  (This  deed  had  however, 
it  seems,  gone  amissing,  and  had  not  been  found  till  after 
the  record  in  this  action  was  closed.  And,  in  regard 
to  it,  the  pursuer  denied  that  such  a  deed  ever  existed, 
though  she  admitted  that  a  communing  had  taken  place 
between  David  and  John  as  to  the  latter  selling  the 
property  to  David,  on  his. paying  off  any  debts;  and 
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that  a  disposition  had  been  prepared  but  was  never 
delivered,  and  it  contained  no  precept  of  seisin,  and  no 
infeftment  was  ever  taken.)  David  liad,  however,  in 
his  lifetime  contracted  debt,  in  consequence  of  which 
an  adjudication  of  the  property  was  led  by  Aird,  the 
defender's  author,  against  David  Cubbison's  son  Wil- 
liam, and  Aird  subsequently  pursued  a  ranking  and 
sale,  in  which  process  William  was  the  principal  de- 
fender,— appearance  having  been  made  for  him  in  the 
action,  and  contested  the  different  steps  with  Aird. 
William  endeavoured  to  maintain,  inter  alia^  that  the 
estate  was  not  bankrupt,  but  his  objections  were  ulti- 
mately repelled,  and  a  decree  of  certification  was  pro- 
nounced in  foro  contradictorio  in  September  1782. 
William  thereafter  had  himself  infeft  in  a  portion  of 
the  lands,  on  a  precept  of  clarcy  as  heir  to  his  grand- 
father John,  passing  by  his  father  David,  and  his  uncle 
John,  and  he  pursued  an  action  of  reduction-impro- 
bation,  to  set  aside  the  decree  of  certification.  It  was 
averred,  that  in  this  action  it  was  all  along  assumed 
that  the  disposition  of  1769  had  been  executed,  as  ap- 
peared from  an  interlocutor  of  Court,  by  which  parties 
were  ordained  to  lodge  informations  on  this  point, 
**  how  far  his  (the  pursuer's)  father  David's  acceptance 
of  the  disposition  of  1769  from  his  brother  John,  who 
was  infeft,  did  not  vest  the  subject  in  David,  so  as  to 
bar  the  pursuer  from  serving  heir  cum  effectu  to  John 
his  grandfather."  Before  these  informations  were 
lodged,  William  Cubbison  died,  when  a  decree  of  trans- 
ference tit  statu  quo  was  pronounced  against  the  pur- 
suer and  her  sister,  and  thereafter  they  were  ordained 
to  lodge  the  informations.  They  were  lodged;  and 
to  the  papers  they  prefixed  the  name  of  William  Cub- 
bison instead  of  their  own.  The  Court  thereafter 
assoilzied  Aird,  in  respect  William  had  produced  no 
sufficient  title  to  pursue.  Against  this  interlocutor  the 
pursuer  and  her  sister  reclaimed,  stating  certain  objec- 
tions to  the  decree  of  transference  against  themselves, 
but  the  Court  adhered,  and  the  interlocutor  became 
final.  In  an  after  part  of  the  proceedings,  in  objecting 
to  the  debts  claimed  by  Aird  in  the  ranking  and  sale, 
as  stated  in  the  decree  of  sale,  the  pursuer  and  her 
sister  denied  that  they  were  parties  to  the  reduction-im- 
probation,  or  that  they  represented  William  Cubbison. 
Thereafter,  a  decree  of  sale  was  pronounced  in  1787 
in  Aird's  favour,  in  the  ranking,  for  the  debt  due  to 
him  and  accumulations,  amounting  to  £2109;  and  a 
balance  of  £618  of  the  price,  after  satisfying  Aird, 
was,  by  the  decree  of  sale,  decerned  to  be  divided  be- 
tween the  pursuer  and  her  sister  Mary.  A  diligence 
was  obtained,  to  ascertain  whether  this  balance  had 
been  received  by  Margaret  and  Mary  Cubbison,  but 
was  never  extracted ;  and,  except  the  decree  in  their 
favour,  there  was  nothing  to  show  that  it  had  been  paid. 
Aird  conveyed  the  decree  of  sale  of  March  1787,  by  a 
mortis  causa  deed,  to  the  defender,  since  which  time 
he  has  possessed  the  lands  on  the  titles  he  expede. 

By  way  of  excluding  the  pursuer  of  this  present  ac- 
tion of  reduction,  the  defender />/«nM,  (1.)  the  decree 
of  sale  of  1787 ;  (2.)  the  absolvitor  in  the  reduction- 
improbation ;  (3.)  that  the  decree  of  sale  was  not  chal- 
lengeable, after  forty  years,  by  one  who  appeared 
therein,  and  had  litigated  every  point  on  which  an 
objection  hinged,  mid  who  had  likewise  appeared  in 


the  reduction  of  the  decree  of  certification ;  (4.)  ho- 
mologation, by  the  pursuer  receiving  the  balance  of 
the  price  in  terms  of  the  decree  of  sale ;  and,  (5.)  a 
consequent  representation  of  William  Cubbison,  by 
acceptance  of  that  balance. 

The  pQnuer  pleacled — 1.  The  defender  has  no  pre- 
scriptive title  to  the  lands,  nor  title  to  exclude  the 
pursuer.  2.  The  decree  of  sale  is  null ;  (1-)  ^  respect 
it  was  fraudulently  obtained,  and  because  the  proof  as 
to  value  and  amount  of  debts,  was  not  worthy  of  credit: 
(2.)  The  ranking  was  directed  against  William  Cubbison, 
who  was  not  the  true  proprietor,  and  who  was  only  charg- 
ed to  enter  heir  to  his  father  David,  who  was  never  in- 
feft, or  to  his  grandfather,  who  divested  himself  in  fa- 
vour of  John  the  second:  (3.)  Even  if  David  had  been 
the  true  proprietor,  the  debts  on  which  the  ranking  was 
brought  were  not  due  by  him,  or  by  parties  he  repre- 
sented :  (4.)  Of  the  debt  alleged,  the  sum  of  £1385 
was  contained  in  a  decree  of  adjudication  against  John 
Cubbison,  senior:  (5.)  These  proceedings  were  all 
conducted  in  William's  minority  and  absence.  3.  The 
pursuer  not  being  a  party  to  the  ranking,  nor  deriving 
her  title  to  the  limds  through  any  one  who  appeared  in 
it,  is  not  barred  from  now  objecting  to  the  proceedings. 
4.  The  process  of  reduction  of  the  decree  of  certifica- 
tion affords  no  ground  of  homologation  in  the  pursuer 
or  William  Cubbison, — as  (1.)  he  gave  no  authority  to 
raise  it ;  (2.)  he  died  before  it  was  brought  into  Court; 

i3.)  no  discussion  took  place  on  the  merits,  as  it  was 
bund  he  had  then  produced  no  title ;  and,  (4.)  no  ap- 
pearance was  made  for  the  pursuer  therein.  5.  The 
plea  of  the  negative  prescription  is  inadmissible, — as 
(1.)  it  is  only  against  extrinsic  objections,  which  do  not 
appear  ex  facie  of  the  deeds  or  proceedings  challenged, 
that  the  plea  applies ;  but  the  decree  of  sale  under  re- 
duction is  null,  in  respect  of  fraud  which  procured  it, 
and  in  respect  of  other  irregularities  appearing  ex  facte; 
and,  (2.)  in  questions  affecting  heritable  rights,  no 
party  can  plead  the  negative  prescription  who  has  not 
established  a  title  in  his  own  favour  by  the  positive. 
6.  The  defender  is  liable  to  all  the  exceptions  of  fraud, 
&c.,  proponable  against  his  author,  as  he  is  not  an 
onerous  but  gratuitous  disponee.  7.  Even  if  it  were 
not  competent  for  the  pursuer  to  reduce,  she  would 
then  be  entitled  to  a  declaratory  finding,  ordaining  the 
defender  to  remove  and  cede  possession  in  the  pursuer's 
favour,  as  heir  retoured  to  John  the  second,  in  respect 
that  the  decree  of  sale,  and  titles  following  thereon, 
could  not  comprehend  what  remained  in  ntereditaie 
jacente  of  John,  senior,  who,  by  disponing  the  lands 
to  John  the  second,  reserved  only  to  himself  a  mid-su- 
periority, which  is  all  that  could  be  taken  up  by  Wil- 
liam, who  had  been  charged  to  enter  heir  to  him,  or 
that  could  be  adjudged  by  him  and  embraced  in  the 
decree  of  sale. 

The  Lord  Ordinary  (Cockburn)  found 

"  that  the  defences  so  proponed,  founded  •n  the  decree  of  sale 
and  the  decreet  of  absolvitor,  produced,  resolve  into,  and  consti- 
tute objections  to  the  title  of  the  pursuer,  either  to  insist  for 
production  of  the  other  writs  called  for  in  the  summons,  or  to 
inquire  into  the  general  merits  of  the  said  decreet  of  sale,  in  re- 
spect of  its  grounds  and  warrants,  or  otherwise :  That  until  * 
these  defences  shall  have  been  discussed,  and  in  some  manner 
disposed  of,  the  defender,  having  produced  the  said  decreet  of 
sale,  is  not  bound  to  make  any  fiurther  production :    Therefore, 
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chat  the  pursuer  is  not,  tii  hoe  statu,  entitled  to  require  the  de- 
fender to  take  a  day  for  satisfying  the  production,  under  the 
Of  ml  certification.  But  in  respect  that  some  of  the  defences  so 
stated  may  not  be  of  luch  a  naturei  that  the  discussion  of  them 
ought  to  be  separated  from  the  merits  of  the  reduction  of  the 
aid  decreet  of  sale ;  and  fiirther,  in  respect  that  the  reasons  of 
reduction  libelled,  in  regard  to  the  decreet  of  adjudication,  and 
other  grounds  and  warrants  of  the  said  decreet  of  sale,  appear 
to  constitute  the  chief  grounds  on  which  the  said  decreet  of 
nle  itself  is  challenged;  before  farther  answer,  appoint  the 
parties  to  be  fiuther  heard  on  the  merits  of  the  said  defences,  in 
so  £tf  as  they  may  be  found  to  be  properly  preliminary,  in  order 
that  judgment  may  be  pronounced  thereon,  or  such  other  order 
or  deliverance  given,  as  the  justice  of  the  case  may  require  $  and 
appomts  the  cause  to  be  enrolled  for  that  purpose." 

The  Lord  Ordinary,  of  consent,  subsequentlj  re- 
served all  preliminary  defences,  and,  on  the  production 
being  satined,  appointed  defences  to  be  lodged  on  the 
merits.  It  was  then  pieaded  by  Hislop,  (1.)  That  the 
pursuer  could  not  insist  as  heir  to  her  uncle,  in  respect 
John  was  divested  by  the  disposition  to  David.  ^2.) 
The  only  character  in  which  she  could  appear,  was  tnat 
of  heir  to  William ;  but  as  a  decree  of  sale  could  not 
be  challenged  by  a  party  to  the  process,  as  in  the  man- 
ner above  specified,  so  neither  could  it  be  challenged 
by  a  representative  of  that  party.  (3.)  Still  less  could 
the  pursuer  insist  in  this  reduction,  as,  afler  the  death 
of  her  brother,  she  herself  appeared  in  the  action  reduc- 
tive of  the  decree  of  certification,  in  which  a  judgment 
was  pronounced  against  her  in  foro  conteniioso,  (4.) 
That  forty  years  had  run,  which  barred  any  challenge ; 
and,  (5.)  Minority  was  no  ground  for  a  challenge 
thereof,  in  terms  of  1695,  c.  6.  The  defender,  besides, 
pleaded,  that  the  pursuer  had  homologated  the  proceed- 
bgs,  and  incurred  a  general  representation  of  her 
brother,  William,  by  receiving  the  balance  of  the  price ; 
and  on  a  record  being  made  up,  that  the  decreet  of  sale 
proDoonced  in  foro  contentioaoy  in  which  the  present 
pursuer  was  a  party,  could  not  be  opened  up  on  grounds 
"  competent  and  omitted ;"  and  farther,  her  right  of 
challenge  was  cut  off  by  the  negative  prescription. 

The  deed  of  17699  divesting  John,  and  disponing  the 
lands  to  David,  was,  at  this  period  of  the  case,  unre- 
covered.  Accordingly,  it  was  denied  by  the  pursuer 
ever  to  have  existed ;  but  as  the  state  of  possession,  as 
argued  by  the  defender,  was  irreconcileable  with  a  right 
of  property  in  John,  though  that  deed  had  not  been 
executed,  the  defender  was  permitted  by  the  Lord  Or- 
dinary to  insert  a  plea  in  the  closed  record,  "  that  the 
pursuer  was  without  a  title  to  insist  in  the  reduction.'' 
Thereafter  the  Lord  Ordinary,  27th  January  1837, 
sustained  the  defences,  as  above  set  forth. 

The  pursuer  reclaimed  against  the  insertion  of  the 
plea  on  the  record  which  had  thus  been  granted  de piano. 
At  advising,  it  was  stated  by  the  defender  from  the  bar, 
that  the  disposition  in  question  had,  afler  much  trouble 
and  search,  been  found  to  be  recorded  in  the  Register 
Office  in  January  1785,  and  that,  being  recorded  of 
a  date  so  long  subsequent  to  the  execution,  had  pre- 
sented its  being  sooner  recovered.  In  consequence 
t^f  this  averment,  the  Court,  considering  that  this 
^as  most  material,  granted  warrant,  8th  December 
1836,  on  the  clerk- register  to  transmit  the  deed  to 
^e  process.  It  was  accordingly  transmitted.  The 
<^  80  recovered  from  the  register  bore,  that  the 


infeftment  in  favour  of  John  Cubbison  the  younger, 
was  only  in  security,  by  his  father,  of  a  money  provi* 
sion,  which  being  paid  by  David,  his  elder  brother, 
John  accordingly  disponed  the  lands  to  David.  The 
pursuer's  reclaiming  note,  against  the  insertion  of  the 
plea  in  the  closed  record,  was  advised  22d  January 
1836,  when  the  Court,  considering  that  the  defender 
was  irregularly  permitted  to  put  on  record  the  plea 
that  the  pursuer  was  without  a  title  to  insist  in  the 
action,  and  that  the  objection  formed  no  part  of  the 
closed  record,  recalled  the  Lord  Ordinary's  interlo- 
cutor, and  remitted  to  him  to  proceed  as  should  be  just. 
Thereafter,  the  Lord  Ordinary  (19th  February  1836,) 

"  having  resumed  consideration  of  the  process,  and  heard  the 
counsel  for  the  parties,  sustains  the  defences,  as  set  forth  in  the 
pleas  of  the  defender ;  assoilzies  the  defender,  and  decerns :  Finds 
the  pursuer  liable  in  expenses,  subject  to  modification ;  appoints 
an  account  thereof  to  be  given  in,  and  when  lodged,  remits  the 
same  to  the  auditor  to  tax  and  report. 

"  Note The  pursuer  moved  the  Lord  Ordinary  to  order 

the  deed  of  12th  January  1769  to  be  withdrawn  from  process. 
This  the  Lord  Ordinary  did  not  do,  as  the  Court  had  ordered 
that  deed  to  be  transmitted  to  the  process.  But  the  defender 
did  not  found  upon  it,  nor  does  the  Lord  Ordinary's  judgment 
rest  upon  it.  He  has  purposely  abstained  from  founding  on  it, 
because  he  thinks  that  there  are  sufficient  grounds  for  deciding 
the  case  without  it,  and  the  competency  of  taking  it  into  view 
was  denied.  If  it  be  taken  into  view,  it  confessedly  settles  the 
question.  The  pursuer  also  wished  for  a  proof — at  least  by  re- 
covery of  writings.  The  Lord  Ordinary  refused  this,  because  all 
furtherproof  was  deliberately  and  unconditionally  renounced,  and 
this  fact  recorded  on  24th  February  1835 ;  and  no  change  of  dr- 
curostances  has  taken  place  beyond  what  the  pursuer  was  bound 
to  have  anticipated  as  possible  at  that  time,  nor  was  any  offer  made 
to  pay  the  expenses  incurred  by  the  defender  in  proceeding  on 
the  faith  of  that  renunciation." 

The  pursuer  again  reclaimed,  praying  the  Court  to 
pronounce  a  decree  of  certification  contra  non  prO' 
ductOy  and  to  reduce,  &c.,  in  terms  of  the  libel ;  or 
at  all  events,  to  find  her  entitled  to  a  proof  in  modum 
probationisy  of  her  averments. 

Argued  for  tl^  pursuer — That  it  was  incompetent 
to  look  at  the  deed  of  1769)  in  consequence  of  the  de- 
fender haying  failed  to  put  on  the  record  any  plea  pre- 
judicial to  her  or  her  author's  title.  In  consequence 
of  that  failure,  likewise,  the  plea  of  the  negative  pre- 
scription could  not  be  raised,  and  that  prejudicial 
plea  to  the  reclaimer's  title  could  not  now  be  put  on  the 
record,  (26th  February  1828,  Macdonald  of  Glengarry); 
because,  assuming,  and  it  must  be  assumed  in  the  cir- 
cumstances, that  she  or  her  authors  had  an  infeflment 
in  the  lands,  the  negative  prescription  could  not  be 
pleaded  against  a  right  of  property.  This  was  a  case, 
therefore,  to  be  distinguished  from  the  case  of  Paul  v. 
Reid.  Besides,  the  question  raised  was  a  competition 
of  heritable  rights, — the  pursuer  founding  on  her  an- 
cestor's infeflment  in  the  lands.  David  died  in  Ja- 
nuary 1769.  Before  that,  John  Cubbison  the  elder 
had  executed  a  conveyance  of  the  lands  in  1765,  in 
favour  of  John  the  second,  and  he  took  infeflment  in 
April  1765.  Thus,  John  was  vested  in  the  lands,  and 
died  undi vested  in  1817-  The  pursuer's  right  was 
taken  up  by  service  in  1820,  and,  up  to  1803,  there 
was  no  competing  infeflment.  So,  in  this  way,  there 
was  no  room  for  the  application  of  the  negative  pre- 
scription. 
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At  advisiugy 

Lord  Mackenzie, — One  point  of  great  importance  is  raised 
in  tliis  case,  viz.,  that  of  the  negatire  prescriprion.  If  the  de- 
cree of  sale  was  a  good  decree,  there  ran  be  no  donbt  that  the 
negative  prescription  is  applicable.  But  the  ease  was  argued 
on  a  different  footing,  viz.,  that  this  was  a  competition  of  real- 
rights  in  the  persons  of  the  pursuer  and  defender,  and  that  the 
negative  prescription  could  not  apply  in  such  a  case.  If  the 
case  could  be  viewed  in  that  light,  I  am  not  sure  that  the  doc- 
trine would  apply,  for  then  the  principles  of  Paul  v.  Reid, 
8th  February  1814,  would  certainly  be  inapplicable.  It  would 
be  a  totally  different  case,  that  is  to  say,  if  the  pursuer  here 
were  no  representative.  Now,  that  is  not  the  actual  fiict  It 
is  a  decree  of  sale  sought  to  be  reduced  by  this  woman,  who 
IS  the  representative  of  David  Cubbison.  So  I  cannot  enter- 
tain the  view  of  this  being  a  competition  of  real  rights.  But 
there  are  grounds  sufficient  to  set  aside  the  pleas  for  the  re- 
duction. It  appears  that  the  grant  to  John  Cubbison,  junior, 
was  only  in  security  of  debt,  and  when  that  was  extinguished 
by  David,  the  security  fell.  Then,  further,  John  disponed 
to  David.  I  do  not  know  how  fiir  this  deed  was  necessary ; 
but,  supposing  it  to  have  been  necessary,  it  surely  gave  David 
a  jus  crediii  in  the  lands,  which,  to  all  intents  and  purposes, 
would  support  a  decree  of  sale  against  David  or  his  heirs.  But 
fiirther,  the  pursuer  was  a  party  to  the  reduction  raised  by 
David's  son,  William  ;  for  the  process  was  transferred  against 
her,  and  she  appeared  and  contested  the  question.  So  I  con- 
sider her  barred,  pereonaH  excevtume,  from  succeeding  here, 
after  the  defender  s  author  received  a  decree  of  absolvitor  in 
the  action  of  reduetion-improbation.  In  this  way,  and  inde- 
pendently of  the  plea  of  the  negative  prescription,  there  are 
sufficient  grounds  for  sustaining  the  defences.  In  conclusion, 
however,  I  say,  that  the  negative  prescription  is  applicable. 

Lord  Corehouse, — I  am  inclined  to  concur  with  Lord  Macken- 
zie. The  pleading  from  the  bar  for  the  pursuer,  was,  I  thought, 
ingenious,  and  I  concurred  with  the  law  as  so  stated ;  but  then,  I 
hold  it  is  not  applicable  to  the  state  of  the  facts  here.  It  is 
too  plain  to  be  argued,  that  the  negative  prescription  cannot  be 
pleaded  against  a  right  of  property.  If  the  opposite  were  the 
case,  it  would  be  contrary  to  the  plain  meaning  of  the  Statute ; 
and  this  is  so  well  fixed  by  numerous  decisions,  that  I  need  not 
enter  further  into  the  doctrine.  The  result  I  apprehend  to  be 
this,  under  the  Statute :  Where  the  negative  prescription  is  plead- 
ed, the  parties  must  produce  a  progress  of  titles  each,  and  he 
who  has  the  best  set  of  titles  will  be  preferred.  It  was  asked, 
what  then  is  the  use  of  the  negative  prescription,  if  a  party  has 
to  produce  a  progress  ?  The  use  is  obviously  this,  viz.,  to  pro- 
tect the  party  in  possession  of  a  set  of  titles,  which  contain  ex 
Jade  errors.  Deeds,  it  is  well  known,  frequently  contain  errors. 
There  may  be  objections  to  them  either  exfacie^  or  in  a  variety 
of  ways,  which  may  be  easily  imagined,  and  sufficient  to  ground 
an  action  of  reduction.  Against  these  objections,  I  apprehend 
it  was  the  intention  of  the  framers  of  the  Statute  to  guard  par- 
ties, who  might  otherwise  have  become  obnoxious  to  challenge. 
This  doctrine  has  been  admitted  in  a  variety  of  cases,  and  more 
lately  in  the  cases  of  Paul  v,  Reid,  and  Lord  Dundonald  v. 
Bo>es*  Trustees,  13th  May  1836 ;  (jmpra.  Vol.  VIII.  p.  827). 
Now,  John  Cubbison's  right  was  in  seciu-ity.  The  debt  was  ex- 
tinguished  by  David,  so  the  pursuer  would  take  nothing  by  her 
general  service  to  John.  The  objection,  however,  to  this  is, 
that  we  cannot  look  to  the  deed  of  1769,  because  the  record 
was  closed  without  pleading  in  the  record,  that  the  pursuer  had 
no  title.  But  it  is  to  be  observed,  that  the  deed  was  produced 
by  the  express  authority  of  the  Court,  and  may  be  looked  at, 
though  the  Lord  Ordinary  would  appear  not  to  have  given 
weight  to  it.  I  am  of  opinion,  that  the  Court  has  power  to 
make  an  order  to  this  effect,  even  after  the  record  is  closed. 
This  principle,  I  think,  was  well  explained  by  Lord  Glenlee ; 
and  I  recollect  reporting  a  case  to  the  Court,  where  the  Court 
did  as  they  have  done  in  this  case.  The  deed  is  now  compe- 
tently in  process,  and  by  it  we  see  that  John's  right  was  evacu- 
ated in  favour  of  David.  But  supposing  we  don't  look  at  the 
deed,  the  pursuer  was  a  party  to  the  process  for  challenging 


the  decree  of  certification  brought  by  William.  This  process 
was,  on  his  death,  transferred  against  the  pursuer  and  her  sister. 
Now  it  has  been  held,  that  if  a  summons  be  raised  and  execu- 
ted, but  not  called  in  Couit,  it  may  be  transferred  against  a 
person's  representatives.  A  memorial  was  put  in  against  an 
interlocutor  of  the  Lord  Ordinary,  after  William's  death,  in  his 
name.  This  representation  was  refused ;  but  it  appears  that  it 
was  admitted,  that  though  in  William's  name,  it  was  truly  the 
representation  of  the  pursuer  and  her  sister,  and  the  defender 
was  thereafter  assoilzied  from  that  challenge.  Now,  I  think  all 
the  objections  raised  by  the  pursuer  are  cut  off  by  the  negative 
prescription,  as  she  was  a  party  to  the  challenge.  Thus,  and 
even  without  taking  into  view  the  deed  at  all,  I  am  for  adhering 
to  the  Lord  Ordinary's  interlocutor. 

Lord  Gillies  concurred. 

Lord  President, — I  concur,  and  I  hold  the  same  opinion  now 
as  I  have  formerly  expressed. 

The  Court  accordingly  adhered^  assoilzied  the  de- 
fender, and  awarded  expenses  in  his  favour,  subject  to 
modification. 

Lord  Ordinary,  Cockbnm ^Act,  Dean  of  Faculty  (Hope), 

Milne;  Robert  Mackay,  W.S.,  Agent, — Alt.  Solicitor- General 

(Rutherfurd),  T.  Maitland;  J.  and  A.  Smith,  W.S.,  Agents 

D.,  Ckrk I  G.D.F.l 


29th  November  1837. 
Second  Division. — (J.D.M.) 

No.  43. — Adam  Monteith  avid  Others,  SuS^enders^ 
V.  Robert  M'Gavin  and  Othebs,  Responclenis. 

Process — Competency — Suspension  and  Interdict — Statutes, 
2d  and  3d  William  IV.  c  65  (Reform  Act),  and  8d  and  4th 
William  IV.  c.  76  and  77  (Burgh  Reform  Acts) — Construc- 
tion— Clause — Burgh  —  Town  Councillor,  Election  of — 1. 
Held  that  a  suspension  and  interdict  is  competent  against  the 
election  of  a  councillor  under  the  Burgh  Reform  Acts,  until  he 
has  accepted  and  been  inducted  into  the  office,  2.  The  Statute 
Sdand  4th  William  IV,  e.  76,  providing  with  reference  to  the 
royal  and  parliamentary  burghs,  that  the  fight  of  electing  the 
town'Council  in  all  such  burghs  respectively  shall  belong  to 
such  persons  as  shall  be  quoted,  within  the  royalty  of  any 
such  burgh,  to  vote  in  the  election  of  a  member  of  ParUameni 
for  such  burgh,  by  virtue  of  the  2dandSd  William  IV.  c.  65, 
and  that  the  roll  of  the  municipal  electors  shall  be  made  up  and 
completed  by  the  town-clerks,  "  on  or  before  the  \6th  day  of 
September"  in  each  year,  by  transferring  the  names  from  the 
register  of  parliamentary  electors —  Held  that  a  party  who  was 
so  transftrred — his  name  being  at  the  time  on  the  parliament" 
ary  roll, — continues  qualified  as  a  municipal  elector^  though 
his  name  has  afterwards,  and  previous  to  the  period  of  the 
municipal  election,  been  expunged  from  the  parliamentary  roll 
by  the  Appeal  Oourt, 

By  the  2d  and  3d  William  IV.  c.  65,  a  new  qualifi- 
cation is  introduced  for  electors  of  members  of  Parlia- 
ment, both  in  counties  and  in  burghs,  and  a  mode  of 
ascertaining  that  qualification  is  established  by  means 
of  an  annual  registration,  to  be  conducted  in  the  man- 
ner therein  pointed  out  by  the  Sheriffs  of  the  respective 
counties.  For  this  purpose,  by  ssction  22,  each  Sherifi* 
is  to  hold  an  annual  court  of  registration,  both  for  county 
and  city  voters,  in  which  he  is  to  decide  all  claims  or 
objections  on  or  before  the  15th  day  of  September  in 
each  year ;  and  by  the  23ci  section  it  is  enacted, 

"  That  the  Sheriff's  judgments,  granting  or  refusing  registra- 
tion, shall,  so  long  as  they  remain  unaltered,  he  conclusive  of 
the  rights  of  parties  claiming  or  objecting  as  above,  but  that  it 
shall  be  competent  to  any  party  considering  himself  aggrieved 
by  any  such  judgment  to  appinl,  and  apply  for  an  alteration 
thereof,"  in  manner  therein  mentioned. 


1837.] 


IN  THE  COURT  OF  SESSION,  &c. 


101 


By  section  26th  it  is  provided,  that  appeals  from  the 
SberifTs  judgments  on  any  annual  registration  shall  be 
to  the  Sheriffs  liable  in  attendance  at  the  Circuit  Courts 
of  Justiciary  to  which  the  different  districts  may  be- 
long ;  and  it  is  enacted, 

"  That  the  judgments  of  the  said  courts  of  review  shall  in  all 
<ases  be  final  and  conclusive,  and  liable  to  no  process  of  review, 
and  shall,  whenever  they  reverse  or  vary  the  judgments  of  the 
Sheriff  appealed  from,  be  warrants  to  him  to  alter  or  correct 
his  registers  in  conformity  thereto;  and  he  shall,  on  such  judg- 
ments being  made  known  to  him  by  the  parties,  alter  and  correct 
sudi  registers  accordingly.** 

By  the  same  section  it  is  provided,  that  the  cases 
thus  brought  under  appeal  shall  be  finally  decided  on 
or  before  the  20th  of  October  in  each  year. 

By  the  3d  and  4th  William  IV.  c.  76  and  77,  an 
alteration  is  made  in  the  -laws  for  the  election  of  the 
magistrates  and  councillors  in  burghs.  The  first  of 
these  Statutes  regai*ds  the  royal  burghs,  both  those 
which  still  continue  parliamentary  burghs,  and  return 
members  to  Parliament,  and  those  which  have  been 
thrown  into  the  counties,  and  are  entitled  only  to  a 
voice  in  the  parliamentary  franchise,  in  so  far  as  the 
inhabitants  are  possessed  of  qualifications  as  county 
voters.  The  second  Statute  regulates  a  third  set  of 
burghs,  which  are  not  royal  burghs,  and  which,  though 
they  had  formerly  neither  a  parliamentary  franchise 
nor  a  municipal  corporation,  have  now  both. 

By  the  1st  section  of  the  3d  and  4th  William  IV.  c. 
76,  relating  to  royal  burghs,  it  is  provided, 

**  That  from  and  after  the  period  when  this  Act  shall  come  into 
operation,  the  right  of  electing  the  town-council  in  all  such 
burghs  respectively  (except  in  those  contained  in  schedule  F.  to 
this  Act  annexed)  shall  be  in  and  belong  to  all  such  persons, 
and  to  such  only,  (except  as  hereinafter  excepted)  as  are  or 
shall  be  qualified  as  owners  or  occupiers  of  premises  within  the 
royalty,  whether  original  or  extended,  of  any  such  burgh,  to 
vote  in  the  election  of  a  member  of  Parliament  for  such  burgh,  by 
virtue  of  an  Act  passed  in  the  second  and  third  year  of  the  reign 
of  his  Majesty  King  William  IV.,  entituled  an  act  to  amend  the 
representation  of  the  people  in  Scotland,  and  as  are  duly  regis- 
tered as  such  voters  in  the  registers,  by  the  said  recited  Act  ap- 
pointed to  be  kept,  and  also  in  all  such  persons  who  are  pos- 
sessed of  the  qualifications  described  in  the  said  recited  Act,  in 
respect  of  the  property  or  occupancy  of  any  house  or  other 
subject  therein  described,  of  the  value  thereby  required,  within 
the  royalty  of  any  royal  burgh  not  now  entitled  to  send  members 
to  Parliament.  Provided  always  that  all  such  electors  who  may 
be  qualified  as  herein  before  provided,  shall  have  resided  for 
six  calendar  months  next  prenous  to  the  last  day  of  June  in 
this  and  all  fature  years,  within  the  ro3ralty  of  such  burgh,  or 
within  seven  statute  miles  of  some  part  thereof;  provided  also 
that  no  person  shall  be  entitled  to  vote  who  has  been  in  the  re- 
ceipt of  parochial  relief,  or  who  has  been  a  pensioner  of  any 
corporation  within  twelve  months  of  any  such  annual  election, 
or  for  any  burgh  of  which  he  may  have  been  town-clerk  at  the 
time  of  such  election,  or  at  making  up  the  list  or  roll  of  electors 
a  view  to  such  elections." 


By  section  fourth,  it  is  enacted, 

"  That  the  respecdve  town-clerks  of  each  royal  burgh  shall,  on 
or  before  the  twentieth  day  of  October  in  the  present,  and  on 
or  before  the  sixteenth  day  of  September,  in  all  future  years, 
make  up  and  complete  a  list  or  roll  of  persons  entitled  to  vote 
in  the  election  of  the  common  council  of  such  burgh,  in  manner 
following ;  videlicet,  the  town-clerk  of  each  burgh,  which,  in 
virtue  of  the  said  recited  Act,  sends,  ether  severally  or  in  com- 
bination with  any  other  burgh  or  burghs,  a  member  or  members 
to  Parliament,  shall  make  up  and  complete  such  list,  by  trans- 
ferring from  the  parliamentary  register  for  such  burgh  to  such 


list  or  roll,  the  names  of  aU  the  voters  contained  in  such  regis- 
ter entitled  to  vote  in  the  election  of  a  member  of  Parliament, 
as  are  so  registered  in  respect  of  properties  situated  within  the 
royalty,  whether  original  or  extended,  of  such  burgh,  without 
requiring  any  claim,  or  admitting  any  objection  against  the  per- 
sons so  registered ;  and  the  respective  town-clerks  of  such  of 
the  royal  burghs  as  do  not  now  send,  or  contribute  to  send  a 
member  to  Parliament,  shall,  in  like  manner,  make  up  a  com- 
plete list  or  roll  of  all  the  persons  qualified  in  manner  aforesaid, 
who  shall  have  been  admitted  as  electors  by  the  chief  or  senior 
magistrates  of  such  burghs  respectively,  in  manner  herein  before 
directed." 

By  sections  seven,  eight,  and  fifteen,  it  is  provided 
that  certain  burghs,  of  which  Glasgow  is  one,  shall 
make  their  elections  by  wards ;  and  that  on  the  first 
Tuesday  of  November  in  each  year, 

**  the  electors  qualified  and  entered  in  the  list  or  roll  made  op 
as  aforesaid,  shall  choose  from  among  such  of  their  own  number, 
as  either  reside  within  the  boundaries  assigned  to  such  burgh  by 
the  said  recited  Act,  or  as  may  carry  on  business  or  reside 
within  the  royalty  thereof,  such  a  number  of  councillors  as,  by 
the  set  or  usage  of  each  burgh  respectively,  at  present  consti- 
tates  the  common  council  of  such  burgh." 

By  section  37th  it  is  declared, 

**  that  no  irregularity  or  nullity  in  the  election  of  any  council- 
lor or  magistrate  shedl  in  any  case,  after  the  passing  of  this  Act, 
annul  or  affect  the  election  of  other  councillors  or  magistrates 
not  liable  to  the  same  grounds  of  objection,  but  those  particular 
elections  only  in  which  such  irregularity  or  nullity  shall  have 
occurred." 

With  regard  to  the  royal  burghs  which  have  no  par- 
liamentary register,  by  sections  2d  and  3d,  this  want  is 
appointed  to  be  supplied  by  the  magistrates,  with  the 
help  of  an  assessor,  who  are  to  make  up  a  municipal 
register  upon  the  basis  of  the  pariiamentary  urban 
franchise.  By  section  6th  it  is  provided,  that  either 
party  may  appeal  against  the  judgments  of  these  asses- 
sors to  the  same  appeal  court  of  SherifiTs,  before  whom 
the  ordinary  parliamentary  registration  may  be  brought ; 
and  with  reference  to  these  judgments  on  append,  it 
enacts,  that 

**  upon  production  of  the  judgment  of  such  Court,  or  an  ex- 
tract thereof  to  the  town-clerk,  keeper  of  the  list  or  roll  of  elec- 
tors of  such  burgh,  such  town-derk  shall  forthwith,  where  ne- 
cessary, alter  or  correct  such  list  or  roll  in  accordance  with  the 
judgment  of  such  court." 

With  regard  to  the  parliamentary  burghs,  not  royal, 
which  have  now  a  municipal  corporation  bestowed 
upon  them, — ^by  the  2d  section  of  the  3d  and  4th  Wil- 
liam IV.  c.  77,  it  is  enacted, 

"  that  the  right  of  electing  the  coundllors  in  each  of  the  said 
burghs  and  towns  shall  be  in  all  the  persons  who  are  qualified 
to  vote  for  a  member  of  Parliament  for  such  burgh  or  town, 
whose  names  shall  be  on  the  register  directed  to  be  kept  by  the 
said  recited  Act,  and  which  shall  have  been  completed  in  terms 
thereof  up  to  the  period  thereby  directed  next  previous  to  the 
time  hereinafter  appointed  for  the  election  of  such  councillors ; 
and  such  register,  so  completed  fit>m  time  to  time,  shall  be,  and 
be  deemed  to  be,  the  register  of  electors  of  the  councillors  for 
such  burghs  or  towns  respectively." 

The  respondent,  M'Gavin,  was  enrolled  as  a  parlia- 
mentary and  municipal  elector  in  the  royal  burgh  of 
Glasgow,  from  the  time  when  the  Statutes  2d  and  3d 
WiUiam  IV.  c.  65,  and  3d  and  4th  William  IV.  c.  76, 
came  into  operation.  At  the  first  municipal  election 
under  the  latter  Act,  he  was  elected  a  councillor  for  the 
first  ward.    In  1837,  in  consequence  of  haTing  removed 
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from  the  premises  he  formerly  occupied,  he  lodged  a 
claim  to  he  registered  of  new  as  a  parliamentary  elec- 
tor. Objections  were  given  in  to  this  claim,  but  it 
was  admitted  by  the  Sheriff,  and  his  name  inserted  in 
the  register  of  parliamentary  electors  before  15th  Sep- 
tember 1837.  His  claim  was,  however,  afterwards  re- 
jected by  the  appeal  court  on  4th  October  1837,  al- 
though it  was  cdleged  by  M'Gavin,  that  this  arose  from 
various  irregularities  having  been  committed,  and  in 
particular,  from  the  statutory  notices  of  an  intention 
to  appeal  not  having  been  properly  given  by  the  ob- 
jectors. 

M' Gavin's  name  was  transferred  by  the  town-clerks 
of  Glasgow  to  the  roll  of  municipal  electors,  shortly 
after  16th  September  1837, — it  having  been  impossible 
to  complete  the  list  "  on  or  before"  that  day. 

Agreeably  to  the  statutory  rotation,  it  was  M'Gavin's 
turn  to  go  out  of  the  town-council  previously  to  the 
annual  election  in  1837,  which  was  to  take  place  on 
the  7tb,  being  the  first  Tuesday  of  November.  M*Gavin 
having  announced  himself  as  a  candidate  at  this  elec- 
tion, on  4th  November  1 837,  the  suspenders  and  others 
who  were  opposed  to  him,  served  upon  the  town-clerks 
of  Glasgow  a  requisition  and  protest,  calling  upon 
them  to  make  certain  alterations  upon  the  roll  of  muni- 
cipal electors, — and,  inter  alioy  to  strike  out  M< Gavin's 
name  from  the  roll, — in  order  to  render  it  conformable 
to  the  changes  made  in  the  parliamentary  register  by 
the  court  of  appeal.  This,  however,  the  clerks  de- 
clined to  do ;  and  the  election  having  taken  place  on 
7th  November,  M'Gavin  was  again  chosen  councillor 
for  the  first  ward  by  a  considerable  majority. 

On  the  8th  of  November,  the  town-council  met  to 
declare  the  results  of  the  election,  when  they  found 
and  declared  M'Gavin  to  have  been  duly  elected 
councillor  for  the  first  ward.  He  received  on  the  same 
day  a  written  intimation  from  the  town-derk  that  he 
had  been  duly  elected  a  councillor,  and  a  requisition 
that  he  should,  in  terms  of  the  Statute,  appear  and  de- 
clare his  acceptance  of  the  office.  He  accordingly  ap- 
peared on  9th  November,  and  having,  as  one  of  the 
religious  sect  called  Separatists,  qualified  under  the  3d 
and  4th  William  IV.  c.  82,  by  making  a  solemn  affir- 
mation or  declaration  in  lieu  of  the  usual  oaths,  he  was 
inducted  into  the  ofiice  of  councillor. 

On  7th  November,  the  suspenders,  (among  whom 
was  Mr  David  Stow,  the  unsuccessful  competitor  with 
M'Gavin  in  the  first  ward,)  *'  as  duly  qualified  voters 
in  the  parliamentary  and  municipal  elections"  of  Glas- 
gow, presented  the  present  bill  of  suspension  and  inter- 
dict, praying  that  the    - 

**  attempt  by  the  said  Robert  M' Gavin  to  encroach  upon  the 
rights  of  the  complainers,  as  a  person  possessing  municipal  pri- 
vileges, by  intrudmg  into  the  said  town-council  of  Glasgow,  or 
acting  as  a  councillor  thereof,  ought  and  should  be  suspended 
and  interdicted,  and  the  said  Robert  M' Gavin  should  be  inter- 
dicted, prohibited,  and  discharged  from  entering  upon  the 
office,  or  in  any  way  acting  as  a  councillor  or  member  of  the 
said  town-council  of  Glasgow,  in  respect  of  any  election  or 
pretended  election  at  this  dme.  As  also,  the  proFost  of  the 
city  of  Glasgow,  or  chief  or  senior  magistrate  thereof,  ought  and 
should  be  interdicted,  prohibited,  and  diBcharged,  from  declaring 
the  election  of  councillor  to  have  fiillen  upon  the  said  Robert 
M' Gavin,  or  recognising  him  as  so  elected ;  and  the  magistrates 
find  town-council  of  Glasgow,  and  their  officers  and  servants, 
pow,  and  fpr  the  time  being,  ought  and  should  be  intf^rdicted, 


prohibited,  and  discharged  from  receiving  the  said  Robert 
M' Gavin  as  a  member  of  council,  or  allowing  him  to  vote,  or 
take  any  part  in  the  proceedings  thereof,  in  respect  of  such  elec- 
tion, or  pretended  election." 

The  Lord  Ordinary  pronounced  this  interlocutor, 
adding  the  subjoined  note : 

**lth  November  1837 The  Lord  Ordinary  having  considered 

this  bill,  appoints  it  to  be  intimated,  and  answers  thereto  to  be 
lodged  betwixt  and  Wednesday  the  15th  current ;  and  in  re- 
spect of  the  novelty  of  the  question,  and  of  its  importance,  as 
possibly  affecting  the  validity  of  the  elections  and  other  acts  of 
the  new  council,  when  completed,  ordains  the  bill  and  answers  to 
be  printed,  in  order  that  the  case  may  be  reported  to  the  Inner- 
House  as  soon  as  possible — reserving  consideration  of  the  inter- 
dict till  the  bill  and  answers  are  advised. 

*'  Note The  Lord  Ordinary  does  not  think  that  he  is  en- 

titled  to  give  an  interdict  tie  piano  against  the  reception  of  any 
councillor,  as  that  might  perhaips  suspend  the  election  of  any 
new  magistrates  necessary  to  be  supplied,  and  all  the  other  acts 
of  the  new  council,  while  such  a  proceed^g  might  be  attended 
with  consequences,  in  a  populous  community  like  Glasgow, 
which  cannot  at  present  be  anticipated.  But  all  parties  will 
be  aware,  that  by  the  mere  presentment  of  this  bill,  the  ques- 
tion as  to  Mr  M' Gavin's  eligibility  is  fiedrly  mooted  and  rendered 
litigious ;  and  if  the  Court  next  week  should  grant  an  interdict 
partibu8  auditis  against  Mr  M'Gavin*s  acting,  a  serious  question 
may  arise  as  to  the  validity  of  any  elections  or  other  corporate 
acts  carried  by  his  vote.  Keeping  that  contingency  in  view, 
the  council  will  do  well  to  confine  their  proceedings  to  such 
acts  as  the  police  of  the  city  and  the  necessary  business  of  the 
corporation  require,  till  the  opinion  of  the  Court  is  obtained, 
after  a  full  hearing  of  both  parties  on  the  bill  and  answers." 

Upon  8th  November,  a  formal  intimation  was  made 
of  the  presenting  of  the  bill  of  suspension  and  inter- 
dict, and  of  the  interlocutor  thereon,  to  M'Gavin,  and 
to  the  chief  magistrate  and  principal  town-clerk  of 
Glasgow. 

A  hearing  took  place  before  the  Division  upon  the 
question. 

The  suspenders  pleaded — 1.  The  municipal  lists 
ought  to  be  framed  in  such  a  manner  as  to  correspond 
with  the  judgments  in  the  appeal  court,  and  with  the 
actual  state  of  the  parliament£ury  register.  In  particu- 
lar, M^Gavin  is  not  qualified  to  be  an  elector,  nor  con- 
sequently a  councillor,  in  reference  to  the  municipal 
franchise,  which  is  conferred  solely  and  exclusively  on 
those  possessing  the  parliamentary  franchise,  and  re- 
gistered in  the  parliamentary  register,  while  he  neither 
has  that  franchise  nor  is  so  registered.  It  is  erroneous 
to  suppose,  that,  after  the  I6th  of  September,  the  town- 
clerks  are  not  entitled  to  touch  the  municipal  lists,  and 
consequently  that  the  judgments  of  the  appeal  courts 
pronounced  in  October,  though  nearly  a  month  ante- 
cedent to  the  municipal  elections,  are  to  have  no  effect 
upon  those  elections.  On  the  contrary,  although, 
upon  the  completion  of  the  original  registration  court 
in  September,  the  town-clerks  are  to  make  up  a  cer- 
tain list,  that  list  can  only  be  finally  and  legally  com- 
pleted by  giving  effect  to  the  alterations  made  by  the 
appeal  Sherifis,  as  to  the  qualifications  of  parties,  and 
the  municipal  lists  must,  antecedent  to  the  municipal 
elections,  be  made  a  correct  duplicate  of  the  legal  par- 
liamentary register,  so  far  as  applicable  to  the  munici- 
pal bounds.  With  reference  to  this  question,  the  whole 
Statute  is  to  be  construed  together ;  above  all,  the  lead- 
ing section  of  the  Statute,  declaring  the  municipal  fran- 
chise to  be  in  the  parliamentary  electors,  duly  registered 
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as  parliamentoiy  electors,  is  to  ride  over  the  whole  of  the 
Statute,  and  to  guide  its  interpretation,  where  there  is 
any  doubt  or  obscurity.  All  clauses  relating  to  the 
ministerial  or  mechanical  details  are  to  be  construed 
in  reference  and  subordination  to  the  main  enact- 
ment, and  no  construction  of  these  is,  if  possible,  to 
be  adopted,  which  would  nullify  the  essential  and  sub- 
stantial provisions  of  the  Act  on  this  subject.  All  the 
daoses,  therefore,  as  to  the  town-clerk's  lists,  must  truly 
be  construed  with  this  addition  and  explanation,  that 
the  lists  are  to  be  made  so  as  to  accomplish  the  un- 
doubted object  of  the  Statute,  and  to  carry  out  an 
identity  between  the  parliamentary  and  municipal  fran- 
chise, which  the  Statute  thought  it  desirable  to  attain ; 
so  that,  on  the  one  hand,  no  man  shall  be  excluded  from 
the  municipal  register,  if  within  the  municipal  bounds, 
who  has  been  held  entitled  to  the  parliamentary  fran- 
chise ;  and  that,  on  the  other  hand,  no  man  shall  be  en- 
titled to  vote,  or  be  eligible  for  a  councillor,  who,  by 
the  competent  and  final  tribunals,  has  been  refused  the 
parliamentary  franchise  altogether.  The  intention  of 
the  Legislature  on  this  head,  is  farther  shown  by  the 
provisions  contained  in  3d  and  4th  William  IV.  c. 
76,  as  to  the  royal  burghs  which  have  no  parliament- 
ary register;  and  in  chap.  77,  as  to  the  other  burghs  not 
royaL  In  these  cases,  the  municipal  roll  is  unques- 
tionably affected  by  the  decisions  in  the  appeal  court. 
Now,  it  would  be  irrational  to  imagine,  that  in  all  other 
cases,  and  to  every  other  effect,  the  judgments  upon 
appeal  are  to  rule  the  franchise,  and  yet  that,  in  this 
single  ease  of  royal  and  parliamentary  burghs,  which 
are  the  most  important  of  all,  where  the  franchise  is 
most  valuable,  and  the  need  for  deliberate  discussion 
the  most  urgent,  that  there  effect  should  be  refused  to 
the  appeal  judgments,  and  that  the  erroneous  decisions 
of  a  single  judge  are  to  be  conclusive,  after  they  stand 
reversed  by  the  appeal  court,  with  the  concurrence 
probably  of  the  judge  who  pronounced  them.  It  is 
absurd  to  say,  that  where  municipal  privileges  are 
based  upon  tiie  parliamentary  franchise,  they  are  still 
to  remain  after  that  basis  has  been  removed.  And 
these  results,  it  will  be  observed,  are  maintained,  not 
in  consequence  of  any  explicit  declaration  as  to  the 
limits  of  the  franchise  to  that  effect,  but  in  opposition 
to  that  declaration,  and  merely  on  the  ground  that  the 
machinery  for  carrying  into  effect  the  obvious  and  un- 
doubted purpose  of  the  Act  is  not  so  clear  or  explicit 
as  it  might  have  been.  2.  As  a  judgment  of  the  Court 
seems  to  have  held  it  incompetent  now  to  present  a 
petition  and  complaint  in  such  cases,  a  suspension  and 
interdict  seems  the  only  mode  of  obtaining  summary 
and  practical  redtess,  or  of  preventing  an  injury  being 
committed  which  may  be  irreparable :  Thomson  v.  Ma- 
gistrates of  Wick,  July  8,  1836  ;  Fac.  CoU.  This  re- 
medy seems  competent  at  common  law,  as  to  any  pub- 
lic officer  who  has  not  yet  entered  upon  the  discharge 
of  his  functions :  Watson  v.  Glasgow  Police  Commis- 
sionersy  March  10,  1832;  Fac.  Coll. 

The  respondents  annoered — 1.  Very  grave  doubts 
may  exist,  whether,  in  the  actual  posture  of  the  law, 
any  review  of  the  proceedings  of  municipal  elections  is 
competent,  when  the  municipality  haive  literally  obeyed 
the  statutory  rules.  Assuming,  however,  that  review 
is  at  aU  competent^  it  is  not  by  a  bill  of  suspension  and 


interdict,  but  only  by  an  action  of  reduction  and  de* 
clarator.  Where  a  person  had  been  inducted  into  the 
office  of  a  councillor,  he  could,  at  common  law,  have 
been  denuded  of  his  right  only  by  an  action  of  reduc- 
tion, to  which  it  was  indispensable  that  all  the  mem- 
bers of  council  must  be  called  as  parties.  This  was 
the  only  form  of  process,  until,  by  the  7th  Geo.  II.  c. 
16,  and  1 6th  Geo.  II.  c.  2,  a  summary  petition  and 
complaint  was  rendered  competent.  As  that  form  was 
entirely  the  creature  of  Statutes,  derogating  from  the 
common  law  right,  its  operation  was  jealously  watched 
by  the  Court :  Glass  v.  Magistrates  of  St  Andrews, 
28th  February  1754;  Mor.  Diet.  1875  and  14,976. 
Bell  V.  Magistrates  of  Inverkeithing,  13th  June  1777  ; 
Mor.  Diet.  Summary  Application,  App.  p.  1,  No.  1. 
Wight's  Election  Law,  2d  edit.  Vol.  I.  p.  338. 
Bell's  Election  Law,  490.  Drysdale  v.  Magistrates 
of  Kirkaldy,  June  30,  1825 ;  4  Sh.,  126.  Notwith- 
standing the  Statutes,  procedure  by  reduction  con- 
tinued in  full  force,  though  it  was  ruled  that  the  ac- 
tion must  be  brought  within  the  time  limited  by  the 
Statutes :  Young  v,  Johnston ;  House  of  Lords,  Ja- 
nuary 1776.  Tod  V.  Tod,  2d  June  1826 ;  Fac.  Coll. 
A  material  change  has  since  been  effected  upon  the 
law  of  elections,  in  consequence  of  the  new  statu- 
tory provisions.  Procedure  by  petition  and  complaint 
is  no  longer  competent:  Thomson  and  Others  v. 
The  Magistrates  of  Wick,  8th  July  1836 ;  Dunlop 
and  Bell,  XIV.  p.  1118.  Whether  even  an  action 
of  reduction,  brought  within  due  time,  and  in  which 
the  proper  parties  were  called,  would  be  competent, 
must  be  deemed  no  more  than  an  open  question.  But 
procedure  by  suspension  and  interdict,  to  set  aside  the 
election  of  a  councillor,  is  undoubtedly  incompetent. 
At  no  period  was  such  a  form  ever  recognised  as  legal ; 
and  it  is  as  repugnant  to  principle  as  it  is  at  variance 
with  authority.  The  form  is  prohibitory  merely,  ca- 
pable of  preventing  interference  in  the  exercise  of  an 
office,  but  incapable  of  denuding  an  officer  afler  he  has 
been  inducted,  or  of  enabling  his  competitor  to  attain 
office :  Drysdale  v.  Magistrates  of  Kirkaldy,  ut  stqn'a. 
Orr  and  Others  v.  Vallance  and  Others,  2d  December 
1831 ;  10  Shaw,  p.  93.  Watson  and  Others  v.  Com- 
missioners of  Police  of  Glasgow,  1 0th  March  1832; 
S.  and  D.  Vol.  X.  481.  Fac.  Coll.  1832,  Vol.  VIL 
No.  93,  p.  370.  Nor  can  the  fact  in  this  case,  that  the 
date  of  the  presentment  of  the  bill  was  previous  to  the 
induction,  render  the  form  of  procedure  competent. 
There  was  no  interdict,  and  the  magistrates  were  not 
only  entitled,  but  wer«  bound  to  carry  the  Statute  into 
complete  execution,  by  inducting  the  respondent,  who 
had  the  majority  of  the  votes  of  the  constituency,  leav- 
ing it  to  his  competitor,  or  others  who  were  dissatisfied, 
to  adopt  those  proceedings  for  setting  aside  the  elec- 
tion which  the  law  has  recognised.  2.  In  all  questions 
concerning  municipal  elections,  the  governing  Statute 
is  the  3d  and  4th  William  IV.  chap.  76.  The  object 
of  this  Statute  was  to  confer  upon  the  royal  burghs 
new  and  improved  municipal  constitutions.  To  effect 
that  object,  there  is  a  series  of  substantive  provisions, 
showing,  that  although  the  Statute  may  contain,  in 
some  respects,  a  reference  to  another  Act,  yet  that  it 
is  an  independent  Statute,  containing  its  peculiar  prQ«> 
visions,  conformably  to  which  it  is  to  be  carried  into 
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execution.  Besides,  the  provision  for  the  formation  of 
the  municipal  register  is  embodied  in  section  fourth, 
which  is  directory,  and  is  expressed  in  terms  so  clear 
and  unambiguous  as  to  debar  construction :  Firsts  There 
is  a  provision,  that  on  or  before  a  day  named,  the  town- 
clerks  shail  make  up  and  complete  a  list  or  roll  of  mu- 
nicipal electors :  Secondfy,  The  mode  in  which  that 
roll  is  to  be  made  up  and  completed  is  explicitly  de- 
cribed,  viz.,  by  transferring  from  the  parliamentary  re- 
gister the  names  of  all  the  voters  entitled  to  vote  in  the 
election  of  a  member  of  Parliament ;  and  thirdly,  The 
transference  is  to  be  made  by  the  clerks  themselves, 
without  requiring  any  claim,  or  admitting  any  objec- 
tion ;  or,  in  other  words,  exclusive  of  the  interposition 
of  the  electors.  Where  an  enactment  is  directory,  the 
persons  who  are  to  fulfil  its  injunctions  must  literally 
obey ;  for  it  is  matter  of  legal  notoriety,  that  a  person 
possessing  a  ministerial  character  only,  cannot  construe 
or  otherwise  deal  with  the  Statute  by  which  his  powers 
are  created,  and  by  which  they  must  be  measured. 
On  or  before  the  i6th  of  September  the  town-clerks  of 
Glasgow  were  bound  to  have  the  list  made  up  and 
completed,'  and  when  they  had  so  done,  they  were 
functi  officio.  But  by  the  statutory  completion  of  the 
list,  every  voter  whose  name  was  engrossed  in  it  had 
a  vested  right  to  elect  or  be  elected.  It  being  the 
case,  then,  that  the  Municipal  Reform  Act,  properly 
carried  into  execution,  has  constituted  the  respondent, 
M^Gavin,  capable  of  electing  and  being  elected,  in 
terms  so  clear  and  unambiguous  as  to  exclude  construc- 
tion, his  right  cannot  be  questioned  on  arguments 
rested  on  a  construction,  not  only  of  that  Statute,  but 
of  another  to  which,  in  some  respects,  it  has  reference. 
But  farther,  though  there  is  a  general  agreement  be- 
tween the  Parliamentary  Reform  and  Burgh  Reform 
Acts,  there  is  not  that  complete  identity  between  them 
maintained  by  the  suspenders,  which  might  render  it 
necessary  to  construe  them  in  inseparable  connection. 
On  the  contrary,  there  are  material  distinctions  be- 
tween their  enactments,  which  are  subversive  of  iden- 
tity, and  prove,  that  wherever  a  reference  is  made  in 
the  Municipal  Statute  to  the  Parliamentary  Statute,  the 
former  must  govern,  and  the  latter  be  construed  in 
subordination. 

At  advising  on  28th  November  1837, 

Lord  Justice' Clerk My  Lords,  after  hearing  the  long  and 

able  arguments  in  this  case,  it  is  expected  that  we  should  state 
fully  the  grounds  of  our  opinion.  There  are  two  questions 
here :  The  ls(,  Whether  it  is  competent  for  this  Court  to  in- 
terfere ?  and,  2J,  If  competent,  whether  the  suspenders  have 
made  out  a  case  on  the  merits  ?  On  the  first  question,  it  ap- 
pears to  me,  that  though  I  may  arrive  at  the  conclusion  that  the 
summary  mode  of  application  introduced  by  the  7th  and  16th 
Geo.  II.,  followed  up  by  other  Acts  afterwards,  in  so  far  as 
relates  to  annual  election  of  magistrates  and  councillors,  and 
all  preparatory  meetings,  has,  by  the  Act  of  the  Legislature 
itself,  been  abolished ;  and  I  think  I  see  evidence  on  the  face 
of  this  Act,  that  it  has  so  been  abolished,  by  its  declaring  that 
all  Acts  inconsistent  with  it  are  done  away ;  I  say,  although  I 
have  arrived  at  that  conclusion,  and  having  looked  at  the  case 
of  Wick,  in  which  we  found  that  a  petition  and  complaint  was 
an  incompetent  proceeding,  the  question  remains,  whether,  in 
regard  to  alleged  wrongs  done,  acts  of  illegality,  or  riolations 
of  right  contemplated  or  attempted  at  any  election  under  the 
new  code  of  law,  this  Court  has  or  has  not  the  power  of  inter- 
fering?   I  for  one  have  always  held,  that  it  is  an  established 


principle,  fixed  and  rivetted  by  the  law  of  this  country,  that  if 
a  wrong  is  done,  or  in  progress  of  being  carried  into  effect,  a 
right  violated  or  encroached  upon,  that  there  is  supreme  power 
vested  in  this  Court  to  interfere  and  correct  the  wrong ;  and 
that  power  goes  to  prevent  its  being  committed,  as  well  as  to 
the  redress  of  the  wrong  after  it  is  done.  We  have  this  by  in- 
herent jurisdiction,  and  are  in  the  daily  exercise  of  it.  And, 
therefore,  the  question  remains,  Is  there  any  ground  for  say- 
ing, in  regard  to  elections  under  this  new  system,  that  there  is 
any  principle  that  can  prevent  the  operation  of  that  which  is 
undoubtedly  the  privilege  of  this  Court  ?  So  far  from  thinking 
that  there  is  any  thing  in  the  Statutes  that  precludes  the  exer- 
cise of  that  general  power  of  the  Court,  in  reladon  to  matters 
of  election  in  the  burghs  of  Scotland,  I  apprehend,  that  when 
you  look  at  the  Statute,  you  Mrill  find  evidence,  in  various  sec- 
tions, that  this  undoubted  power  is  acknowledged  and  reoc^- 
nised  by  the  Statute  itself.  You  will  observe,  in  the  first  place, 
the  Act  contemplates  that  such  egregious  wrongs  may  be  done 
as  shall  give  well-founded  claims  for  penalties  against  every 
party  concerned ;  and  to  whom  is  the  cognizance  of  these  pe- 
nalties given,  in  direct  and  express  terms,  by  the  31st  section 
of  the  Statute  now  under  your  Lordships'  consideration,  but  to 
the  Court  of  Session  ?  It  declares,  that  in  this  Court  the  pe- 
nalties are  to  be  sued  for ;  and  shows  clearly  that  the  Legisla^ 
ture  had  in  view  the  Acts  being  reviewed  by  this  Court.  That 
Statute  contemplates,  that  a  jury  may  be  called  on  to  consider 
the  amount  to  be  given  in  those  cases.  (His  Lordship  read  the 
31st  section,  imposing  a  peruilty  of  £300  on  infringements  of 
the  Statute  in  certain  cases,  to  be  enforced  by  directions  of  the 
Court  of  Session.)  Thus  the  Act  clearly  looks  to  this,  that 
in  certain  cases  we  must  decide,  with  the  assistance  of  juries. 
The  34th  section  refers  to  this  ;  and  you  will  observe  that  the 
28th  section  has  in  contemplation  matters  of  the  same  kind.  It 
has  relation  to  the  question  of  a  person  being  incapable  of  hold- 
ing the  office  of  town-clerk  who  is  a  councillor,  and  of  <x>arse 
gives  power  to  correct  such  wrong  if  it  takes  place ;  and  it  also 
gives  power  to  the  Court  of  Session  to  appoint  managers  to  the 
burgh.  Now,  I  do  apprehend,  that,  in  the  face  of  the  Statute 
itself,  there  is  a  recognition  of  the  powers  of  this  Court,  al- 
though I  would  not  require  it ;  because,  as  I  said  before,  we 
have  an  inherent  power  of  preventing  wrong  in  progress  of 
commission.  And  we  see  every  day — indeed,  we  cannot  turn 
up  the  common  sources  of  intelligence,  without  seeing  that 
the  courts  in  England  are  daily  applied  to,  to  correct  in  a  sum- 
mary form ;  for  it  is  not  by  a  long  action,  but  in  a  summary 
way,  to  give  redress  for  wrongs  done  under  the  Election  Sta- 
tutes; and,  therefore,  on  the  general  point,  I  have  not  the 
slightest  doubt  whatever  as  to  the  powers  of  this  Comt.  The 
only  point  is,  whether  this  suspension  is  competent,  under  the 
circumstances  in  which  the  application  is  made ;  and  that  re- 
quires consideration.  In  the  first  place,  while  the  Court  has 
the  power  to  interfere,  I  am  aware  that,  in  answer  to  that,  it  may 
be  said,  you  may  have  the  ordinary  remedy  of  declarator  or  re- 
duction. But  that  is  a  tedious  process,  and,  under  the  present 
Judicature  Statute,  it  would  take  a  long  time  to  investigate  the 
merits  of  the  case ;  and,  therefore,  unless  there  is  a  sammary 
process,  the  wrong  complained  of  may  be  carried  into  efiect 
without  any  redress.  Here,  in  the  first  place,  you  have  a  com- 
plaint, grounded  on  alleged  disqualification,  not  only  of  an  elec- 
tor, but  of  a  candidate  for  the  office  of  councillor.  You  have  a 
complainer,  who  said  he  gave  distinct  notice  of  the  fiict,  and 
certiorated  the  whole  electors  that  their  votes,  if  given  for  him, 
would  be  thrown  away,  and  who  alleges  that  he  himself,  al- 
though in  a  minority  of  votes,  is  still  the  person  duly  elected, 
and  he  prays  for  the  interference  of  this  Court  in  a  summary 
way.  Now,  if  there  is  no  incompetency,  the  only  question  is, 
was  this  application  made  in  circumstances  in  which  the  Court 
could,  with  effect,  interfere  to  prevent  the  alleged  wrong  ?  or, 
was  the  whole  matter  carried  into  such  complete  execution,  as 
that  the  Court  could  not,  under  a  summary  application,  inter- 
fere with  effect?  and  is  this  a  case  coming  under  the  rule 
which  your  Lordships' sanctioned  in  the  case  of  Vallance? 
Now,  if  I  attend  to  the  facts  disclosed  on  the  face  of  the  bill, 
protest,  and  minutes  of  the  town-councU,  with  the  positive  and 
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unqualified  arerments  not  disputed  on  the  other  side,  I  think 
that  there  are  not  sufficient  grounds  for  holding  that  the  time 
was  too  late  for  making  this  application.  In  the  first  place, 
the  election  had  heen  gone  through  in  a  certain  way ;  and  it  is 
admitted  on  all  hands,  that  it  was  so  proceeded  in,  notwith- 
standing the  disqualification  of  M' Gavin,  and  the  intimation  to 
the  electors.  The  election  proceeded — ^the  poll  books  were 
made  up — they  were  afterwards  opened — and  the  town-clerk  did 
perform  his  duty,  by  saying  that  M'Gavin  was  elected,  on  the 
hce  of  that  poU  book,  by  a  majority  of  votes.  All  that  was 
correct ;  but  we  know  that  the  completion  of  an  election  of  a 
town-councillor,  so  as  to  make  him  an  actual  member,  is  by  the 
same  Act  specially  pointed  out,  viz.,  that  af^er  all  those  steps 
shall  have  been  taken,  notice  shall  be  given  in  writing  to  the 
person  so  declared  to  have  the  majority  of  votes,  to  appear  in 
council  at  an  interval  of  not  more  than  two  dajrs,  and  declare 
whether  he  accepts  of  the  office  of  councillor  or  not.  That 
meeting  did  not  take  place  in  this  case  before  the  suspension 
was  presented.  This  I  hold  to  be  an  indispensable  statutory 
enactment ;  and  in  the  evening  of  that  day  on  which  the  elec- 
tion was  declared  (the  8th) — for  I  see  the  fiict  is  that  it  was  in 
the  evening — a  formal  intimation  of  Lord  Cuninghame*s  de- 
liverance on  the  bill  was  given ;  but  it  was  not  until  the  day 
following  that  the  councillors  were  sworn  in,  and  M* Gavin 
made  faxs  affirmation,  in  terms  of  the  Statute,  so  as  to  be  in- 
ducted. Now,  there  being  full  information  to  all  concerned 
that  here  was  a  regular  application  to  the  Supreme  Court,  pray- 
ing for  an  interdict,  and  founding  on  the  circumstances,  and  all 
this  having  taken  place  before  what  the  Statute  declared  to  be 
an  indispensable  part  of  the  induction  of  that  person,  who 
might  have  declined,  and  who,  if  he  had  not  appeared,  would 
have  been  held  as  not  elected, — I  say  this  not  having  taken 
place  until  after  the  full  and  regular  intimation  of  the  bill  of 
suspension,  it  is  impossible  to  hold  that  the  application  came 
too  late,  or  that  the  authority  for  our  not  interfering  in  the 
case  of  Vallance  is  applicable.  There  the  application  was  in  a 
summary  form  against  an  induction  which  had  taken  place,  and 
there  you  found,  that,  in  respect  of  the  thing  being  thoroughly 
completed,  you  could  not  give  redress.  But  here  you  have  it 
before  completion, — you  have  the  words  of  the  Statute  saying 
that  it  is  an  indispensable  part  of  the  induction,  and  that  had 
not  taken  place.  Without  detaining  you  longer  on  this  part,  I 
am  perfectly  satisfied  that  there  are  no  grounds  for  holding  that 
the  party  is  precluded  in  point  of  time.  And  all  that  remains 
is,  whether,  in  the  circumstances,  there  is  any  ground  on  which 
your  Lordships  can  find  that  the  application  by  suspension  is 
inapplicable  or  inexpedient, — in  short,  such  an  objection,  in 
point  of  expediency,  as  would  prevent  your  Lordships  from  giv- 
ing effect  to  the  suspension.  If  this  rested  merely  on  the  plea 
maintained  on  the  part  of  the  respondents,  arising  out  of  the  in- 
terpretation of  that  Act,  that  nothing  can  be  done  effectually 
in  the  election  of  magistrates  and  councillors  unless  there  is  a 
full  number ;  in  short,  on  the  principle  of  the  old  system,  if 
there  was  the  least  defect  at  a  Michaelmas  election,  they  could 
in  fact  do  nothing,  and  that  these  burghs  were  disfranchised, — 
I  would  say,  that  it  is  an  extraordinary  view  of  the  Statute,  and 
particularly  of  the  37th  section,  comparing  it  no  doubt  with  the 
24tb,  and  every  other  section  in  which  the  words  "  full  num- 
ber" occur.  Giving  every  effect  to  those  sections,  I  am  de- 
cidedly of  opinion  that  there  is  no  foundation  for  that  proposi- 
tion, and  that  the  Legislature  was  most  careful  and  anxious 
to  guard  against  that  circumstance,  or  its  happening  that  the 
electicm  of  councillors  or  magistrates,  or  more  than  one, 
might  be  irregularly  conducted  in  such  a  manner  as  to  be  null 
and  of  no  avail — I  say,  they  have  guarded  against  the  conse- 
quence, by  resorting  to  that  which  I  apprehend  to  be  the  con- 
struction of  the  Act  of  Parliament.  The  37th  section  says, 
*'  that  no  irregularity  or  nullity  in  the  election  of  any  coun- 
cillor or  magistrate  shall  in  any  case,  after  the  passing  of  this 
Act,  annul  or  affect  the  election  of  other  councillors  or  magis- 
trates not  liable  to  the  same  grounds  of  objection,  but  those 
particular  elections  only  in  which  such  irregularity  or  nullity 
shall  have  occurred."  Therefore,  you  see  they  have  taken  for 
granted  diat  it  is  good  for  nothing.     And,  therefore,  although 


we  arrived  at  the  conclusion,  that,  under  the  circumstanoeff, 
there  were  sufficient  matter  for  finding  that  M' Gavin  was  not 
duly  elected,  and  that  Stow  was  duly  elected,  or  that  it  was  a 
void  election,  neither  being  elected,  I  for  one  can  find  nothing  on 
the  face  of  this  Statute  which  can  create  the  least  suspicion  that 
the  proceedings  of  the  town-councillors,  whose  elections  do  not 
stand  exactly  on  the  same  principle,  are  affected.  I  think  that 
not  one  of  these  are  the  least  affected ;  that  each  stands  on  its 
own  merits,  and  that  the  objection  of  nullity  can  only  attach  to 
the  individual.  That  plea,  which  was  urged  with  so  much 
force  by  Mr  Ivory  and  the  Solicitor- Genend,  does  not  create 
the  least  doubt  in  my  mind.  But  to  proceed  to  the  next  part 
of  the  case — the  merits  of  this  application.  I  am  perfectly  free 
to  admit  that  this  question  is  attended  with  some  degree  of  dif- 
ficulty— not  a  difficulty,  when  you  search  or  examine  the  Sta- 
tute, but  a  difficulty  at  first  sight ;  and  I  am  not  surprised  that 
people  take  other  views  than  those  I  am  now  about  to  submit. 
In  the  first  place,  I  have  to  consider,  in  forming  my  opinion, 
what  are  the  principles  of  construction  you  are  to  apply.  It  is 
an  Act  "  to  alter  and  amend  the  laws  for  the  elections  of  the 
magistrates  and  councillors  of  the  royal  burghs  of  Scotland,"  and 
it  does  humbly  appear  to  me  that  our  duty,  as  a  court  of  law, 
and  called  on  to  interfere,  u  to  give  effect  to  this  Act  of  Parlia- 
ment as  it  stands  :  that  we  are  not  entitled  to  remedy  what  may 
be  found  to  be  defective,  or  to  supply  omiasa^  for  that  would 
be,  as  has  been  emphatically  said  on  high  authority,  to  make 
laws ;  that  we  are  not  to  allow  our  opinions  to  be  warped  in 
the  matter,  by  views  of  the  intentions  of  the  Legislature,  which 
do  not  appear  upon  the  face  of  this  Act ;  but  we  are  bound  to 
take  the  Act  as  the  Legislature  has  made  it,  and  whose  sole 
province  it  is,  if  it  requires  amendment,  to  amend  it.  Now, 
keeping  these  considerations  in  view,  we  are  certainly  bound  to 
attend  minutely  to  the  enactments.  I  am  perfectly  aware  that 
the  first  section  of  the  Statute,  in  laying  down  the  basis  of  the 
qualification  of  the  electors  of  magistrates  and  councillors  of  the 
royal  burghs,  does  lay  down  a  basis  which  may  be  supposed  to 
be  the  qualification  ;  because  it  says,  "  that  from  and  after  the 
period  when  this  Act  shall  come  into  operation,  the  right  of 
electing  the  town<council  in  bU  such  burghs  respectively,"  "  shall 
be  in  and  belong  to  all  such  persons,  and  to  such  only,"  "  as 
are  or  shall  be  qualified  as  o^vners  or  occupiers  of  premises 
within  the  royalty,  whether  original  or  extended,  of  any  such 
burgh,  to  vote  in  the  election  of  a  member  of  Parliament  for 
such  burgh,  by  virtue  of  an  Act  passed  in  the  second  and  third 
year  of  the  reign  of  his  Majesty  King  William  IV.,  entituled 
an  Act  to  amend  the  representation  of  the  people  in  Scotland, 
and  as  are  duly  registered  as  such  voters  in  the  registers,  by  the 
said  recited  Act  appointed  to  be  kept."  This  is  the  dedara^ 
tion  of  the  Legislature  as  to  what  is  the  basis  of  the  electoral 
franchise  for  the  election  of  magistrates  and  coundllors,  and 
had  that  Act  of  Parliament  gone  no  fiirther,  no  such  question 
as  this  could  possibly  have  occupied  your  Lordships'  attention  ; 
because  if  this  had  been  the  hcle  declaration,  it  would  have 
been  obviously  necessary  for  every  person  intending  to  vote, 
to  show  that  he  was  possessed  of  the  qualification  that  entitled 
him  to  vote  for  a  member  of  Parliament,  and  that,  as  a  holder 
of  that  qualification,  he  stood  on  the  parliamentary  register. 
But  it  does  appear  that  the  matter  was  not  left  here,  for  it  is 
presumed  clearly,  that  the  Legislature,  in  its  wisdom,  intended 
that  a  provision  should  be  made  of  a  Afferent  description,  viz., 
that  the  roll  of  persons  intending  to  vote  in  the  election  of  ma- 
gistrates and  town-ooundUors  should  be  made  up  and  com- 
pleted in  a  particular  manner,  and  within  a  specified  time ;  and 
how  is  this  ordered  to  be  done  ?  It  is  in  the  4th  section.  Not 
only  does  it  direct  a  roll  to  be  made  up,  but  it  proceeds  to  point 
out,  in  the  roost  spedfic  terms,  the  mode  and  manner  in  whidi 
the  roll  is  to  be  made  up,  and  it  is  equally  precise  and  pointed 
as  to  the  time  when,  viz.,  **  on  or  before  the  16th  day  of  Sep- 
tember, in  all  future  years."  Here,  therefore,  is  the  mioft  com- 
plete declaration  of  the  will  of  the  Legislature,  that  the  list 
should  be  made  up  and  completed  on  or  before  the  16th  Sep- 
tember in  each  year,  and  that  that  shall  be  done  by  transferring 
from  the  parliamentary  register  the  names  of  idl  persons  so 
entered  in  respect  of  property  belonging  to  them  within  the 
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royalty,  original  or  extended,  if  8ucb  has  been  extended.  But 
then  you  will  observe,  that  the  Act,  in  the  same  way,  makes  pro- 
vision for  how  this  is  to  be  kept  and  corrected ;  and  in  the  5th 
section,  you  will  observe  that  this  is  done.  Then  it  does  cer- 
tainly, in  one  place,  make  provision  in  regard  to  the  list  or  roll 
of  those  burghs  who  do  not  send  members  to  Parliament,  with 
which  I  have  no  occasion  to  trouble  your  Lordships.  But  it 
goes  on  towards  the  end  of  the  clause,  without  referring  to  the 
judgments  in  the  appeal  court  as  affecting  the  lists,  and  con- 
cluding with  directions  as  to  giving  extracts,  which  may  be 
previous  to  the  close  of  the  appeals.  Now,  my  Lords,  I  for 
one  hold  this  to  be  an  equally  pointed  declaration  of  the  will 
of  the  Legislature.  It  describes  bow  the  list  is  originally  to 
be  formed ;  there  is  here  a  provision  for  the  manner  in  which 
it  is  to  be  corrected.  The  Usts  are  completed  in  the  manner 
thus  pointed  out,  on  or  before  the  I6th  September  in  every 
succeeding  year.  It  is  perfectly  true  that  provision  is  made  by 
the  Legislature  for  the  review  of  the  register  made  up  by  the 
Sheriffs  ;  that  there  is  a  right  to  every  person  who  thinks 
himself  aggrieved  by  the  decision  of  the  Sheriff  in  the  original 
Court,  to  carry  his  complaint  to  the  court  of  appeal,  composed 
of  the  Sheriffs  of  certain  adjoining  counties ;  and  it  is  equally 
clear,  that  when  that  Court  shall  decide,  their  decision  is  final 
and  conclusive.  The  names  that  they  add  shall  be  added ; 
and  the  names  that  they  declare  rejected,  shall  be  struck  out 
by  the  town-clerks.  But  they  (the  town-clerks)  have  no 
effectual  or  controlling  power  by  their  decisions  in  regard  to  the 
parliamentary  register.  Now  your  Lordships  will  observe,  that 
the  court  of  appeal  meets  after  the  16th  of  September,  and  so  as 
to  conclude  their  proceedings  by  the  20th  October.  Now,  in 
completing  the  roll  under  the  Statute,  the  town-clerk  being  im- 
peratively required  to  perform  that  duty  in  a  particular  way,  or 
at  a  particular  time,  be  just  takes  the  Act  of  Parliament  for  his 
guide,  and  the  terms  are  express :  '*  on  or  before  the  16th 
September  in  each  succeeding  year;*'  and  what  does  he  do 
when  he  proceeds  to  perform  that  duty  ?  He  gets  access  to  the 
parliamentary  register,  of  which  he  is  not  the  custodier,  and 
be  must  correct  his  list.  He  takes  the  name  of  every  person 
qualified  within  the  royalty  added  by  the  Sheriff,  and  be  cannot 
enter  any  name  he  does  not  find  on  that  register,  although  pos- 
sessed of  the  requisite  property.  He  has  right  only  to  take  the 
names  in  terms  of  what  stand  there,  and  of  course  he  discon- 
tinues any  name  struck  off  by  the  appeal  court,  and  leaves 
out  the  names  of  such  persons  as  are  notoriously  dead.  There- 
fore, he  just  guides  himself  by  the  positive  enactment  of  the 
Statute,  leaving  out  any  name  formerly  admitted  by  the  Sheriff, 
but  subsequently  rejected  by  the  court  of  appeal.  But  this 
must  be  done  on  or  before  that  16th  of  September.  While, 
therefore,  your  Lordships  see  that  they  have  most  positive  di- 
rections as  to  the  completion  and  correction  of  the  list,  there  is 
not  to  be  detected  in  the  Statute  anything,  not  even  a  single 
syllable,  that  intimates  that  the  town-clerks  of  these  parlia- 
mentary burghs  are  to  proceed  to  another  correction  after  the 
termination  of  the  court  of  appeal ;  not  one  syllable  to  indi- 
cate that  such  operation  is  to  be  peiformed.  And  I  have  asked 
myself  this  question,  and  I  was  bound  to  do  so,  that  if  it  was 
the  intention  of  the  Legislature,  and  if  these  extracts  are  to  be 
used  in  the  different  ivards,  and  if  there  is  a  fee  of  sixpence  to 
be  given  for  them, — I  ask  if  it  was  the  intendment  of  the  Le- 
giskiture  that,  notwithstanding  what  the  clerks  have  done  in 
terms  of  that  positive  enactment  "  on  or  before  the  1 6th  Sep- 
tember," they  shall  afterwards  proceed  a  second  time,  by  getting 
evidence  of  what  was  done  in  the  court  of  appeal,  by  taking 
proof  or  procuring  an  extract, — I  ask,  where  was  the  difficulty 
to  say  so  in  one  single  word  ?  Now,  I  find  no  indication  that  a 
fresh  correction  or  fresh  extracts  are  to  be  given  after  the  dose 
of  the  appeal  court.  I  find  no  proof  that  the  derk  shall  pro- 
duce the  amended  register ;  nor  do  I  see  anything  that  war- 
rants the  town-clerk  to  proceed  on  his  own  knowledge  of  what 
had  taken  place.  Now,  if  it  should  be  said  that  we  are  bound 
to  dive  into  the  minds  of  the  framers  of  those  acts,  (I  do  not 
here  find  myself  forced  to  go  into  any  sudi  inquiry,)  but  if 
I  was  forced,  I  would  say  thi8,_that  it  might  have  been 
considered y  whatsoever  inconveniences  might  be  temporarily 


incurred,  whatsoever  anomalies  might  arise,  viz.  from  per- 
sons whose  names  stand  on  the  roll  made  up  in  terms  of  the 
completed  roll,  on  or  before  the  16th  September,  being  after- 
wards excluded  by  the  Court  of  Appeal;  I  say,  whatsoever 
inconveniences  might  arise  from  these  anomalies,  the  Legislature 
might  say,  that  it  was  better  to  have  fixed  and  determined  rolls 
of  electors,  and  a  roll  from  which  every  one  might  get  extracts, 
and  use  them,  to  get  justice  either  at  the  election,  or  in  attend- 
ing to  the  proceedings  of  the  polls.  You  will  see  that  this  ap- 
plies to  that  class  of  burghs  in  which  there  are  numttrous 
electors.  But  we  are  asked,  if  such  was  the  interest  excited, 
that  four  hundred  were  added  by  this  appeal  court,  could 
it  ever  be  intended  that  such  a  number  should  be  deprived 
of  the  privilege  of  voting  at  the  munidpal  election  ?  Now  it 
is  very  possible,  if  you  go  into  conjecture,  that  the  Legislature 
may  have  thought,  that,  rather  than  allow  a  constant  correction 
of  this  list,  if  it  is  so  made  up,  it  shall  be  adhered  to.  That 
may  have  been  their  meaning ;  but  whether  it  is  or  not,  I  do 
not  see  that  it  is  of  any  consequence.  But  is  it  not  of  some 
importance  with  regard  to  other  burghs  that  do  not  send  mem- 
bers to  Parliament,  that  a  spedal  provision  is  made  in  the  6tb 
section,  and  different  powers  conferred  ?  and  the  court  of  ap- 
peal may  make  the  greatest  alteration  on  the  lists  as  prepared. 
But  what  does  the  Act  of  Parliament  provide  for  the  correction 
of  such  lists  ?  Why,  it  expressly  provides,  that  on  the  produc- 
tion by  the  parties  of  the  judgment  of  the  appeal  court,  it 
shall  be  a  warrant  to  the  said  town-derks  to  correct  their  lists. 
Here  is  an  express  declaration  with  regard  to  that  set  of 
burghs,  but  there  is  no  such  course  with  regard  to  the  other, 
but  on  the  contrary,  this  spedal  direction  as  to  the  completion 
of  the  list  on  the  16th  of  September.  In  this  absence  of  any 
provision,  we  must  just  take  the  Act  as  it  stands.  In  fixing 
that  particular  16th  September  as  the  terminus  ad  qmem  when 
such  lists  are  to  be  made  up  and  finally  corrected,  the  Act  of 
Parliament  says,  that  the  formation  of  the  list,  and  the  correc- 
tion that  takes  place  in  it,  shall  be  all  before  the  16th  Septem- 
ber. It  says  **  on  or  before,"  and  I  cannot  think  myself 
warranted,  on  any  prindple  of  construction  I  am  acquainted 
with,  to  read  it  **  on  or  after.**  Therefore,  although  at  pre- 
sent I  am  not  going  to  detain  you,  I  will  allude  to  another 
point,  and  it  is  this :  If  it  could  be  made  out  to  your  Lord- 
ships* satisfaction,  that  it  is  the  duty  of  the  town-clerk  to  cor- 
rect his  list  after  the  16th  September,  and  that  there  must  also 
be  a  way  in  which  he  is  to  hear  the  discussions  in  the  appeal 
court  dedded,  or  by  which  he  must  get  access  in  some  other 
way  to  correct  htb  list  and  make  it  conform  to  the  decisions  of 
that  Court,  then  it  will  follow  that  that  unfortunate  town-clerk 
will  bring  himself  under  the  Statute ;  that  he,  having  his  duty 
prescribed  to  him,  wilfully  mal verses  in  his  office,  in  not  per- 
forming that  duty ;  and  then  the  question  comes  to  be,  could 
we  sustain  an  action  against  that  unfortunate  man  ?  I  am  of 
opinion,  for  one,  that  no  such  action  could  be  sustained ;  that 
he  could  not  have  been  found  fault  with  for  not  having  done 
that,  while  the  Act  points  out  to  him  a  directly  opposite  course. 
And  therefore,  I  am  dear,  for  one,  that  Mr  Reddle  acted  cor- 
rectly in  terms  of  the  Statute,  in  doing  what  was  prescribed ; 
and  therefore,  on  the  merits  of  this  complaint,  I  see  no  suflK- 
dent  grounds  for  sustaining  it.  I  do  think  that  it  has  been 
pretty  &ir]y  admitted  that  the  present  difficulty  arises  from  a 
blunder  and  omission  of  the  Act,  but  it  is  for  the  Legislature 
alone  to  correct  it.  I  am  for  refusing  the  bill  as  well  as  the  in- 
terdict ;  but  if  your  Lordships  are  disposed  to  pass  the  bill  in 
order  to  try  the  question,  I  shall  concur. 

Lord  Glenlee  concurred  with  Lord  Justice-Clerk  on  the 
competency  and  merits.  The  suspenders  having  right  to  vote, 
they  have  right  or  title  to  complain.  We  ought  not  to  be  too 
ready  to  correct  the  supposed  errors,  or  to  supply  the  supposed 
defidendes,  of  acts  of  the  Legislature.  There  is  no  doubt 
that  it  was  intended  to  give  the  right  of  election  in  burghs 
to  the  same  people  who  were  entitled  to  vote  for  a  mem- 
ber of  Parliament ;  but  then,  when  the  Act  has  pointed  out 
a  particular  way  in  which  this  is  to  be  done,  are  we  to  sup- 
ply what  is  awanting,  or  to  make  it  out  in  a  way  totally 
different  ?    The  Act  refers  expressly  to  a  list  or  roll  to  be 
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made  oat  by  the  town*derk,  to  be  used  in  burgh  elections, 
and  not  to  the  parliamentary  register.  That  list  is  required  to 
he  made  out  on  or  before  the  1 6th  September,  and  it  does  not 
allow  any  alteration  to  be  made  upon  it  after  that  date.  The 
appeal  courts,  no  doubt,  were  held  after  that  date,  and  this  was 
known,  or  should  have  been  known,  to  the  fiumers  of  it,  but 
there  has  been  no  provision  made  for  altering  the  list  or  roll ; 
and  perhaps  it  may  have  been  thought  the  wisest  thing  to  have 
a  fixed  and  certain  roll  as  at  a  particular  date.  Section  eight 
provides,  that  persons  entitled  to  vote  shall  be  on  the  list  or  roll 
made  up  as  aforesaid.  Then  why  not  use  other  words,  if  this 
was  intended  to  apply,  not  to  the  town-clerk's  list,  but  to  the 
parltansentary  register  ? 

Lord  Meadowhank. — I  am  quite  satisfied,  notwithstanding 
the  very  anxious  attention  I  have  paid  to  every  word  of  the 
Statute,  and  those  considerations  that  have  determined  your 
Lordship  and  Lord  Glenlee,  that  the  conclusion  I  have  arrived 
at  must  be  erroneous ;  but  at  the  same  time,  having  been  quite 
unable  to  see  the  error  in  the  opinion  I  have  formed,  differing 
as  it  does  on  the  material  point  before  us  from  that  of  your 
Lordships,  it  is  my  duty  to  state  the  grounds  of  my  opinion. 
Now,  my  Lord,  I  entirely  concur  with  your  Lordship,  in  the 
first  place,  on  the  question  of  competency.     I  think  that,  upon 
that  point,  there  is  really  no  rational  ground  of  doubt.     It  is 
dear  that  in  this  Statute  there  is  no  express  exdusion  of  the 
jurisdiction  of  the  Court  of  Session.     That,  I  think,  is  admit- 
ted on  all  hands ;  and  in  all  cases  where  there  is  no  express 
exdusion  of  the  jurisdiction  of  this  Court,  I  understand  the  ge- 
neral prindple  to  be,  that  the  redress  which  parties  have  a  right 
to  obtain  against  any  wrong  whatsoever,  would  lie  with  your 
Lordships.     Where  you  have  the  means  of  giving  redress,  I 
think  likewise  you  have  the  right,  and  are  bound  in  duty  to 
protect  the  party.     But  then,  my  Lords,  the  objection  taken 
was,  that  a  sumnuiry  remedy  being  allowed  only  as  to  the  an- 
nual election  of  magistrates,  it  seemed  to  be  inferred  by  Mr 
Ivory,  that  therefore  the  right  of  suspension  was  held  to  be  ex- 
duded,  because  that  exclusion  existed  under  the  former  system 
of  law.     I  will  freely  say  that  there  was  an  impression  on  my 
mind — certainly  a  belief  in  the  prindple — that  suspension  was 
often  tried  under  the  Statutes  of  Geo.  IL  and  Geo.  IIL  ;  but 
I  have  gone  through  the  books,  and  can  find  no  ground  for  the 
opinion  I  bad  formed.     1  therefore  see  no  authority  in  the  ad- 
judicated cases  previous  to  the  Statute  now  before  us,  and 
therefore  we  remain  without  any  authority  against  us,  and  rest- 
ing on  the  general  prindple.     But  then  it  has  been  stated,  and 
pretty  strongly,  that  those  Statutes  seem  to  imply  that  the 
jurisdiction  of  your  Lordships  was  to  be  excluded,  and  those 
decisions  were  not  to  be  troubled ;  that  the  dedsions  of  the 
Courts  below,  under  the  Reform  Act,  and  under  this  Act,  are 
not  to  be  reviewable  in  any  shape  in  this  Court.     On  the 
grounds  stated  by  your  Lordships,  I  have  read  the  Statutes  dif- 
ferently.    In  the  first  place,  there  is  the  17th  section,  where  it 
is  quite  dear  that  the  judgment  of  a  court  of  law  is  referred  to 
in  two  places.     The  37th  section  is  an  important  section,  and 
I  will  refer  you  to  the  words  in  which  it  is  drawn  up.     That 
section  provides,  "  that  no  irregularity  or  nullity  in  the  election  of 
any  councillor  or  magistrate,  shall  in  any  case,  after  the  passing 
of  this  Act,  annul  or  affect  the  election  of  other  coundllors  or 
magistrates,  not  liable  to  the  same  grounds  of  objection,  but 
those  particular  elections  only  in  which  such  irregularity  or 
nullity  shall  haVe  occurred."     Thus,  while  in  the  former  sec- 
tion it  shows  the  power  of  the  Court  to  disfranchise  a  burgh, 
and  to  hold  it  to  be  without  magistrates,  it  shows  it  to  be  in 
the  power  of  the  Court  also  to  try  questions  of  nullity,  and  on 
the  ground  of  nullity  it  prevents  it  from  redudng  the  whole  of 
the  election.     To  the  importance  of  that  word  after,  in  looking 
to  the  effect  of  the  avoidance  of  the  election  of  one  of  the 
coundllors  at  the  annual  election,  I  shall  have  occasion  to  call 
your  Lordships'  attention,  because  it  does  seem  to  me  to  be 
most  important,  with  a  view  to  the  one  point  strongly  pressed 
on  the  part  of  the  respondents-^the  notion  that  we  may  be  ex- 
duded  from  interfering  because  the  coundl  is  not  fulL    But, 
in  short,  the  view  that  I  took  of  it  was  that  which  pressed  on 
your  Lordship,  that  here  on  the  Statute  the  council  have  no 


power  of  judging,  but  a  mere  ministerial  power,  and  that  instead 
of  it  bdng  implied  that  the  jurisdiction  of  this  Court  was  to  be 
excluded,  it  had  just  the  opposite  effect,  by  necessarily  leading 
to  one  inference,  and  no  other,  that  the  jurisdiction  of  this 
Court  was  recognised.  Then,  the  next  ground  taken  was,  that 
although  the  jurisdiction  was  not  excluded,  it  was  highly  inex- 
pedient for  your  Lordship  to  exerdse  it  in  the  form  of  a  sus- 
pension and  interdict,  in  a  case  arising  out  of  an  annual  elec- 
tion ;  and  the  reason  was,  it  was  said,  that  in  that  case,  if  you 
did  exercise  it,  it  would  have  the  effect  of  redudng  the  whole 
election.  Your  Lordship  has  given  one  answer,  and  I  do  not 
repeat  it ;  but  I  say  that  section  thirty-seven  distinctly  provides, 
that  the  election  of  the  magistrates  shall  not  fiill,  because, 
where  the  election  was  void  and  null,  it  is  just  the  same  thing 
as  if  he  had  never  been  elected.  I  cannot,  for  my  life,  see,  that 
where  an  election  is  declared  null  by  some  Court,  it  is  not  the 
same  thing  as  if  there  was  no  election.  Take  the  case,  that  a 
person  branded  with  infamia  juris  had  been  elected  by  one  of 
the  wards  of  Glasgow,  and  stood  on  the  list  to  which  there  was 
no  objection  at  all,  and  that  a  question  had  been  brought  be- 
fore your  Lordships  in  a  competent  form,  and  you  had  declared 
it  void  and  null — I  say  that  it  is  just  the  same  thing  as  if  he 
had  been  absent.  Surely,  in  that  case,  you  would  not,  on  the 
prindple  as  Mr  Ivory  put  it,  allow  him  to  sit  and  act  in  the 
meantime.  That  is  altogether  out  of  the  question.  Jf  that 
was  afterwards  to  be  found  to  attach  to  him,  his  election  ab 
initio  would  be  void  and  null.  Therefore,  my  Lord,  I  am  per- 
fectly dear  that  in  this  case  there  is  nothing  either  ab  incon- 
venienti,  or  in  prindple,  that  excludes  your  Lordships  from 
competently  taking  cognizance  of  this  question.  The  main 
point  remains,  and  here  the  fiicts  to  be  kept  in  view  are  ex- 
tremely few  and  simple.  It  appears  that  M' Gavin  was  quali- 
fied on  or  before  the  I6th  of  September,  but  when  after  the 
1 6th  of  September, — as  soon  after  the  16th  of  September  as  the 
clerks  could  do  it ;  because,  as  Mr  Reddie  in  his  protest  states, 
it  was  totally  impracticable  for  them  to  make  up  the  lists  with- 
in the  time  prescribed, — as  soon  after  the  1 6th  as  the  hurry  of 
the  business  admitted,  Mr  Reddie  transfers  the  name  of  M' Gavin 
to  the  list  or  roll  of  the  burgh  electors  from  the  Sheriff's  regis- 
ter, in  terms,  it  is  said,  of  the  4th  section  of  the  Reform  Act. 
I  am  founding  nothing  on  the  &cts,  but  only  saying  that  the 
predse  words  of  the  Act  were  not  the  rule  with  the  town- 
clerks,  because  they  were  bound  to  do  it  on  or  before  the  16th. 
But  the  clerks  freely  state  that  they  were  incapable  of  making 
the  transcripts  by  that  day.  Again,  it  appears  that  on  or  be- 
fore the  20th  of  October,  M'Gavin  was  expunged  from  the  par- 
liamentary register,  and  certainly  did  not  stand  in  that  register 
on  the  7th  of  November.  These  facts  I  am  stating  as  admit- 
ted, not  disputed.  Thus  his  name  is  expunged  after  the  16th 
of  September,  on  the  ground,  and  on  no  other,  that  he  was  not 
duly  entered  on  that  register  upon  the  I6th  September ;  and 
therefore,  on  the  20th  October,  he  was  expunged,  as  not  having 
been  duly  entered.  Now,  on  the  7th  November,  the  votes 
were  taken  in  the  hce  of  a  protest.  On  the  8th,  not^cation 
of  the  application  to  this  Court  was  given,  and  the  matter  was 
made  litigious.  At  that  time,  and  upon  the  9th,  the  accep- 
tance and  reception  took  place,  but  by  this  time  the  whole  mat- 
ter was  rendered  litigious,  and  therefore,  on  that  point,  I  con- 
cur with  your  Lordship,  that  the  party  was  not  too  late  in  his 
application  for  redress.  Such  being  the  situation  of  things,  let 
us  consider  the  Statutes.  After  considering  the  subject  with 
all  the  attention  I  have  been  able,  I  cannot  arrive  at  the  con- 
clusion, that  we  are  confined,  in  the  interpretation  of  those  laws, 
to  the  Acts,  cap.  76  and  77.  I  think  it  is  quite  clear  in  general : 
but  before  saying  more,  I  wish  to  guard  myself  against  diving  into 
the  opinions  and  wishes  of  the  Legislature ;  I  can  only  dive  into 
their  objects  and  wishes  by  the  words  they  have  employed. 
But  then  I  must  look  at  how  they  are  employed,  and  how  they 
have  themselves  interpreted  them,  in  order  to  know  what  their 
true  and  legal  meaning  is.  Now,  by  the  Burgh  Reform  Acta, 
cap.  76  and  77,  there  were  burghs  in  three  different  predi- 
caments, in  which  the  object  of  the  law  was  to  provide  con- 
stituendes.  There  were  the  royal  burghs,  who,  dther  by  them- 
selves, or  in  connection  with  others,  sent  representatives  to 
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Parliament ;  there  were  the  royal  burghs,  who  had  no  represen- 
tatives in  Parliament,  excepting  so  far  as  some  of  the  individuals 
residing  in  the  burgh  were  voters  in  the  county  to  which  it  was 
annexed  s  and  then  there  were  the  new  created  burghs,  who, 
either  by  themselves,  or  in  connection  with  others,  sent  repre- 
sentatives to  Parliament  Now,  before  proceeding  to  consider 
(for  I  think  we  must  consider  what  t^hs  done  to  each  of  those 
different  sets  of  burghs),  I  would  humbly  beg  leave  to  state  to 
your  Lordships  the  principle  of  construction  on  which  I  think 
that  we  are  bound  to  proceed  in  reading  them.  I  think,  that  in 
all  cases  where  a  public  statute,  or  any  statute,  has  and  declares 
a  distinct  object  to  be  in  view — to  be  in  the  contemplation  of 
the  Legislature,  it  u  incumbent  on  a  court  of  law,  if  the  words 
are  express,  or  words  are  employed  which  are  ambiguous  and 
may  admit  of  two  interpretations,  to  adopt  that  interpretation 
which  will  carry  into  effect  the  declared  object  of  the  Legisla^ 
ture. 

The  advising  having  been  resamed  on  29th  Novem- 
ber, 

Lord  Meadowbankf  in  continuation. — I  stated  yesterday  that  I 
agreed  with  your  Lordships  as  to  the  competency,  and  I  am  not 
quite  clear  that,  under  the  former  Acts,  we  could  not  give  the 
remedy ;  because,  in  the  case  of  Ferrier,  the  Court  applied  the 
remedy  of  suspension,  and  removed  the  individual  who  was  in  the 
council.  That  view  would  remove  all  exception  taken  to  the  title, 
if  there  was  any ;  but  there  has  been  no  objection  on  this  ground, 
and  I  am  dear  that  there  is  sufficient  title.  Now,  my  Lord, 
you  are  aware  that  we  are  now  called  on  to  interpret  the  words 
of  a  new  code  of  law,  if  I  may  use  the  expression.  It  is  quite 
dear  that  those  Statutes  were  introduced  for  the  purpose  of 
giving  a  new  constitution  to  one  set  of  public  bodies,  and  to 
create  a  constitution  for  another.  In  the  first  place,  there  were 
royal  burghs  that  sent  Members  to  Parliament — these  were  to 
have  one  constitution,  and  burghs  that  were  not  parliamentary, 
they  were  to  have  a  constitution  identical  with  the  other.  But 
then  there  was  another  set  of  burghs  that  had  no  representa- 
tives— they  were  also  to  have  a  constitution  given  to  them,  and 
that  likewise  was  identical  with  the  other.  In  considering  these 
Acts,  it  appeared  to  me  necessary,  in  the  first  place,  that  we  should 
make  up  our  minds  distinctly  as  to  the  rule  of  interpretation 
that  should  be  applied  to  their  provisions.  And,  in  the  first 
place,  I  apprehend  that  it  is  perfectly  clear  and  manifest,  that 
where  the  Statute  lays  down  a  clear  and  precise  rule  of  proceed- 
ing— where  the  terms  are  perfectly  definite  and  predse — where 
there  is  no  ambiguity — a  court  of  law,  in  interpreting  the 
Statute,  is  not  entitled,  on  any  view  of  expediency — upon  any 
view  even  of  absurdity, — I  say  they  ape  not  entitled  to  relieve 
themselves  from  enfordng  the  plain,  obvious,  and  dbtinctly  an- 
nounced declaration  of  the  meaning  of  the  Statutes.  But,  then, 
while  that  is  the  case,  we  are  not  to  look  at  the  mere  words — 
half-a-doien  words,  or  a  dozen  running  after  one  another ;  but 
we  must  look  to  the  whole  context,  and  see  whether  it  does 
not  suffidently  announce  the  purpose  of  the  Legislature.  If  it 
does,  we  are  to  walk  by  that,  and  no  other  rule.  And,  in  the 
teeond  place,  where  the  language  of  the  Statute,  in  any  particu- 
lar enactment,  or  branch,  or  clause  of  its  enactment,  is  in  truth 
ambiguous,  or  where  there  is  language  admitting  of  a  double 
interpretation,  then,  if  the  Legislature  itself  has  distinctly  an- 
nounced what  was  its  object  in  making  that  provision ;  if  it  has 
stated  that  we  have  an  object  in  view,  and  in  order  to  carry 
this  object  into  effect,  we  make  the  following  enactment,  then  I 
say,  when  the  enacting  words  admit  of  a  double  interpretation, 
keeping  in  view  the  declared  object  of  the  Legislature,  you  are 
bound  to  lean  to  that  interpretation  which  carries  forward  the 
object  of  the  Legislature,  and  not  to  adopt  that,  apparently  the 
one  which  the  words  will  bear,  if  it  at  the  same  time  has  the 
effect  of  defeating  the  object  of  the  Legislature.  And  so  in 
those  cases  where  the  Legislature  has  declared  its  object  to  be 
to  carry  forward  into  execution  any  particular  provision,  if  we 
find  either  in  one  Statute  or  in  different  Statutes— either  in  the 
different  clauses  of  one  Statute  or  in  the  clauses  of  different 
Statutes,  any  one  of  those  dauses  ambiguous,  or  admitting  of 
more  interpretations  than  one,  we  are  bound,  I  apprehend,  to 


adopt,  as  the  preferable  mode  of  interpretation,  that  which  will 
give  to  the  Statute  itself  an  uniform,  consistent,  and  congruous 
interpretation.     In  short,  my  Lords,  if  a  clause  of  a  Statute 
read  one  way,  would  render  the  Statute  itself  either  inextricable, 
or  nugatory,  or  incongruous  throughout ;  and  if  yon  can  read  it 
another  way  which  it  will  fairly  admit  of,  then  you  are  to  take 
that  which  will  render  it  congruous  and  extricable ;  and  then, 
if,  in  order  to  get  at  this — and  this  is  the  point  which  I  wish 
to  call  your  attention  to, — I  say,  if,  in  order  to  get  at  this  mean- 
ing of  the  Statute,  you  find  that  there  is  a  difficulty  from  the 
words  that  are  employed,  you  are  to  consider  whether  these 
words  are  employed  in  the  ordinary  vernacular  sense  of  the 
terms,  or,  in  a  parliamentary  sense,  as  given  you  in  those  very 
Statutes  which  you  are  called  on  to  construe ;  because,  if  I  find 
the  terms  employed,  which  in  ordinary  speaking  would  be  con- 
dusive  of  the  matter,  but  being  found  in  the  Acts  I  am  inter- 
preting may  have  recdved  another  meaning,  I  apprehend  that 
there  is  no  doubt  that  in  that  case  I  am  bound  to  take  the 
parliamentary  sense,  and  throw  overboard  the  ordinary  and  ver- 
nacular sense.     Now,  I  make  this  statement  in  the  very  outset, 
because  I  know  that  if  there  is  an  error  in  this  proposition,  the 
whole  of  my  opinion  must  go  for  nothing ;  but  if,  on  the  con- 
trary, after  thinking  over  and  over  again  on  the  subject,  I  can 
see  no  error  in  these  views,  then  I  will  show  you  how  they  bear 
on  the  interpretation  of  this  Statute.    My  Lord,  I  cannot,  how- 
ever, express  more  strongly  than  you  did  the  justice  of  the  re- 
mark with  which  your  Lordship  set  out,  that  we  are  not  entitled 
to  remedy  defects  in  the  Statute, — that  we  are  not  entitled  to 
supply  any  defidency,  if  a  defidency  is  apparent,— that  we  are 
not  entitled,  whatever  may  have  been  the  object  of  the  Le^s- 
lature,  and  however  we  may  have  been  satisfied  of  it, — I  say 
that  we  are  not  entitled  to  carry  through  that  object,  if  the  means 
are  not  given  us.     In  short,  we  are  not  entitled  to  legislate 
where  the  Legislature  have  chosen  to  be  silent.  But  the  opinion 
I  have  formed  in  this  case  depends  on  no  such  pretensions. 
I  do  not  pretend  to  supply  any  defidency, — I  do  not  pretend  to 
legislate  where  the  Legislature  is  silent ;  aU  that  I  do,  is  to 
give  a  fair  interpretadon  to  the  Statute,  in  consistency  with  the 
rule  of  interpretadon  I  have  laid  down.     I  perfecUy  agree  with 
your  Lordship,  that  if  this  quesdon  depended  upon  the  mere 
announcement  of  the  fiict  in  one  branch  of  the  Statute,  that  the 
roll  was  to  be  made  up,  corrected,  and  completed  on  the  16th 
September,  and  we  had  no  right  to  look  anywhere  else  for  the 
meaning  and  interpretadon  of  the  words  employed  vdth  regard 
to  this  announcement  of  the  order  of  the  Legislature, — why,  I 
would  have  no  difficulty,  any  more  than  your  Lordship,  because 
I  am  quite  clear  that  had  the  Legislature  stopt  short  at  the  I6th 
of  September,  we  would  have  had  no  right  to  supply  anything. 
But  I  think  that  your  Lordship's  opinion  went  not  merely  on 
these  words,  that  the  roll  or  list  is  to  be  transferred  on  the  16th ; 
your  Lordship  went  a  litde  farther,  and  stated  most  powerfully 
the  meaning  and  the  great  weight  to  be  given  to  the  words 
*'  completed  and  corrected  ;'*  and  I  think  it  was  most  strongly 
and  most  powerfully  laid  down.     Now  I  think  that  the  only 
way  in  which  we  can  grapple  with  the  fiur  interpretadon  of 
this  provision  of  the  Statute,  and  those  dauses,  is  to  make  out 
what  was  the  meaning  of  the  Legislature ;  in  what  sense  the 
Legislature  have  employed  the  words  completed  and  eorreet- 
ed.     Mv  Lord,  I  do  not  think,  and  I  cannot  think,  that  it 
would  have  been  the  best  thing  for  the  Legislature  to  have 
done,  to  have  had  a  list  made  up  on  the  16th,  which  was  ma- 
nifestly open  to  review  with  regard  to  the  parliamentary  elec- 
tion ;  that  they  were  to  take  it  in  its  imperfect  state,  and  to 
make  that  the  rule  of  regulating  the  franchise  in  the  burghs. 
I  do  not  think  that  the  best  thing.     I  think  it  manifestly  ab- 
surd— so  very  absurd,  that  if  you  can  find  that  the  Statute 
will  afford  another  interpretation,  it  does  appear  to  me  to  be 
our  imperative  duty  to  give  it  that  interpretation,  and  for  the 
purpose  of  rendering  the  Statute  congruous  and  consistent  with 
itself.     Now,  my  Lord,  in  the  first  place,  in  order  that  we 
may  know  whether  we  are  entitled  to  look  to  all  the  terms  of 
these  Statutes,  or  whether  we  are  bound  simply  to  this  one 
Statute,  let  us  see  whether  we  are  not,  by  the  very  nature  of 
the  enactment,  forced  to  look  at  all  the  Statutes,  at  least,  not 
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only  at  chap.  76,  but  likewise  at  what  is  termed  the  2d  and  3d 
of  William  lY.,  called  the  Reform  Act.  In  order  to  settle  mjr 
mind  on  that  subject,  I  go  no  farther  than  the  preamble  of  the 
Burgh  Act ;  for  it  goes  on,  after  declaring  the  deficiency  that  has 
arisen,  and  the  falling  off  from  the  old  constitution,  "  that  from 
and  after  the  period  when  this  Act  shall  come  into  operation, 
the  right  of  electing  the  Town-Council  in  all  such  burghs  re- 
spectively," "  shall  be  in  and  belong  to  all  such  persons,  and 
to  such  only,"  **  as  are  or  shall  be  qualified,  as  owners  or  occu- 
piers of  premises  within  the  rojralty,  whether  original  or  ex- 
tended, of  any  such  burgh,  to  vote  in  the  election  of  a  member 
of  Parliament  for  such  burgh,  by  virtue  of  an  act  passed  in  the 
2d  and  3d  year  of  the  reig^  of  his  Majesty  King  William  IV., 
endtuled  an  act  to  amend  the  representation  of  the  people  in 
Scotkmd,  and  as  are  duly  registered  as  such  voters  in  the  regis- 
ters, by  the  said  recited  act  appointed  to  be  kept."  Now,  how 
am  I  to  understand  and  to  get  at  the  fact,  whether  those  voters 
are  or  are  not  qualified?  I  am  not  to  gather  it  in  chap.  76,  but 
I  am  bound  to  go  back  and  look  into  the  Statute  of  2d  and  3d 
William  IV.,  in  order  to  see  what  the  qualification  is,  and  how 
tbe  register  is  to  be  made  up,  by  which  the  right  given  to  those 
bdividuals  to  rote  was  confirmed.  I  am  only  speaking  now  of 
the  two  Statutes  being  bound  together  to  that  effect,  and  I  am 
speaking  to  it,  simply  that  I  may  be  entitled  to  look  at  the  lan- 
guage employed  in  the  one  Statute  so  as  to  interpret  the  lan- 
guage employed  in  the  other.  And,  my  Lord,  tibe  same  ob- 
lervation  applies,  or  I  am  entitled  legally  to  make  the  same  ap« 
pfication, — ^there  is  not  much  occasion  to  look  to  the  77th  chap- 
ter,— but  I  am  entitled  to  look  at  the  words  employed  in  the 
77th,  in  interpreting  the  76th.  And  for  this  reason,  that  it  is 
perfectly  dear,  as  I  have  already  said,  that  the  76th  diapter  and 
the  Reform  Act  are  coupled  and  tied  together.  But  I  submit 
to  your  Lordship,  that  it  is  perfectly  clear  that  the  declared  and 
avowed  purpose  of  the  Legislature  was  to  make  a  uniform  and 
consistent  constitution  for  those  three  sets  of  burghs.  The  de- 
claration is  not  merely  with  regard  to  the  parliamentary  and 
royal  burghs,  and  the  burghs  that  are  not  parliamentary,  to  the 
effect  of  sending  representatives  of  their  own,  or  in  connection 
with  any  other  burgh,  but  with  regard  to  those  newly  created, 
that  the  foundation  of  the  elective  franchise  is  the  same — that 
there  shall  be  rolls  kept — that  the  qualification  of  residence,  the 
mode  of  election,  the  day  of  election,  the  election  of  the  magis- 
trates, shaU  in  one  and  all  of  these  be  identical.  And,  there- 
fore, I  should  think  it  very  hard  indeed,  in  being  called  on  to  con- 
strue one  of  these  Statutes,  where  the  purpose  is  clearly  avowed 
hy  the  Legislature,  to  make  such  purpose  the  converse  of  itself, 
or  if  you  are  not,  to  the  effect  of  seeing  the  meaning  employed  by 
the  Legislature,  entitled  to  look  at  one  and  all  of  these  three 
Statutes.  Now,  I  beg  you  to  look  at  a  clause  of  the  Statute  in 
corroboration  of  what  I  am  stating,  which  is  the  4th  clause,  and 
leehow  it  confirms,  beyond  all  question,  what  I  am  now  stating. 
The  provision  is,  '*  That  the  respective  town-derks  of  each 
royal  burgh  shall,  on  or  before  the  twentieth  day  of  October  in 
-  the  present,  and  on  or  before  the  sixteenth  day  of  September, 
in  all  future  years,  make  up  and  complete  a  list  or  roll  of  per- 
sons entitled  to  vote  in  the  election  of  the  common  coundl  of 
Mich  burgh,  in  manner  following."  This  is  a  provision  that  ap- 
plies to  both  sets  of  burghs.  It  applies  to  the  royal  parliamentary 
burghs,  and  it  applies  to  the  royal  burghs  not  parliamentary. 
They  are  therefore  tied  together  by  the  enactment,  most  clearly 
snd  distinctly,  and  every  term  whidi  is  employed  in  the  one  case, 
is  a  proof  of  what  is  the  meaning  of  the  words  employed  by  the 
Legiskture  in  the  other.  You  are  entitled  to  take  the  words  from 
this  one  section,  and  apply  them  to  the  provision  with  regard 
to  the  other  set  of  burghs.  Again,  in  section  fifth,  the  words 
that  are  made  use  of  in  the  Statute,  with  regard  to  the  burghs 
now  under  consideration,  are — "  Each  town-derk  in  the  burghs 
contained  in  the  said  redted  Act,"  &c.,  "  shall  complete  and  cor- 
rect :"  these  are  the  words.  Now,  go  back  to  the  preceding 
portion  of  that  section,  and  see  what  Uie  clause  is — "  And  each 
town-derk  in  such  burghs,"  that  is,  in  the  burghs  not  parlia- 
mentary, "  shall,  on  or  before  the  16th  September,  proceed  to 
the  compUtum  and  correction  of  such  list," — the  very  words 
that  are  employed  in  the  subsequent  part  of  the  claune.     But 


was  that  meant  to  be  final  ? — were  the  words  "  complete  and 
correct,"  to  prevent  the  future  correction  of  the  list  ?  In  the 
very  next  section,  the  6th,  provision  is  made  for  the  correction 
of  that  list  after  the  16th  of  September.  Therefore,  I  am  not 
speaking  as  to  whether  there  is  such  power  of  review ;  I  am 
speaking  solely  of  the  parliamentary  language,  and  it  is  distinct 
that  the  meaning  of  the  terras  "  complete  and  correct"  does  not 
exclude,  but  will  admit  of  subsequent  correction  and  completion. 
And  turn  to  the  words  of  the  7th  section,  where,  in  like  man- 
ner, you  will  find  the  same  words  used,  espedally  the  word 
"  corrected,"  although  a  court  of  review  may  afterwards  reverse 
the  decisions  of  the  Sheriff.  Now,  when  we  find  the  Legis- 
lature here  most  distinctly  employing  words  which  have  been 
founded  on  as  evidencing  the  view  that  the  whole  was  to  be 
corrected  and  completed,  and  yet  find  that  the  Legislature,  in 
the  same  section  of  the  Act  of  Parliament,  and  in  the  Munidpal 
Act,  22d  section,  say  that  each  Sheriff  shall,  on  or  before  such 
a  date,^iia%  correct  and  complete  the  list, — how  are  you  to  in- 
terpret that  ?  In  short,  a  dictionary  is  given ;  it  may  be  a  very 
bad  dictionary,  and  I  am  not  saying  it  is  a  correct  one.  It  may 
be  an  Irish  mode  of  using  the  words,  "  corrected  and  com- 
pleted," or  it  may  be  a  Scottish  one ;  for  the  Act  certainly 
contains  some  Scotticisms.  But  I  must  take  them  as  Par- 
liament has  stated  them;  and  I  can  give  them  no  other  in- 
terpretation. Therefore  the  question  is,  whether  we  can  rely 
on  the  words  complete  and  correct,  as  exclusive  of  the  power 
of  subsequent  correction ;  and  it  does  not  appear  to  roe  that 
we  can  do  so,  and  upon  that  my  opinion  is  founded.  It 
therefore  seems  to  me,  that,  in  using  the  words  *'  com- 
pleted and  corrected,"  the  Statute  really  did  not  mean  that 
It  should  be  then  completed  and  corrected  as  it  then  stood,  but 
that  it  was  subject  to  that  mode  of  completion  and  correction 
which  the  system  of  the  law  provided.  And  I  find  that  this 
will  give  an  uniform  and  congruous  interpretation,  and  not  an 
absurd  and  incongruous  one.  Then  I  think  I  ought,  nay  I  am 
bound,  to  look  to  what  the  Reform  Statute  did  do,  to  which 
we  are  forced  back  by  the  very  preamble  of  this  Act  of  Parlia- 
ment. And  in  that  Act  I  have  referred  you  to  a  passage  as  to 
how  the  Sheriff's  list  is  to  be  made  up ;  and  then  there  is  a  sub- 
sequent clause  which  gives  the  Court  of  Review  the  power  of 
striking  off  unduly  qualified  persons,  or  putting  on  those  whom 
the  Sheriff  has  wrongously  rejected.  And,  therefore,  we  are 
driven  to  look  to  what  are  the  words  of  the  Act  with  regard 
to  the  duty  of  the  Sheriff.  In  the  first  place,  there  is  the 
preamble,  that  which  declares  the  distinct  object  of  the  Legisla- 
ture beyond  contradiction ;  and  then  the  Act  goes  on  to  provide 
formally,  "  That  every  town-derk  in  each  royal  burgh  shall, 
on  or  before  the  twentieth  day  of  October  in  the  present,  and 
on  or  before  the  sixteenth  day  of  September  in  all  future  years, 
make  up  and  complete  a  list  or  roll  of  persons  entitled  to  vote." 
That  is  the  first  thing,  and  rides  over  both  sets  of  burghs. 
Then  the  5th  section  dedares,  "  and  each  town-clerk  shall,^  in 
like  manner."  Now  here  are  the  words  "  in  like  manner,"  which 
refers  to  burghs  where  there  is  a  power  of  correction ;  that  is, 
burghs  not  parliamentary,  in  which  there  is  an  express  power 
of  review  and  of  correction  : — "  The  Sheriff  shall  correct  and 
complete  his  list  on  or  before  the  16th  September,  by  removing 
the  ruunes  of  those  that  have  died,  and  adding  the  names  of 
those  inserted  in  the  parliamentary  register."  There  is  another 
reference  to  the  general  Reform  Act ;  and  not  only  the  derk, 
but  every  person  having  an  interest,  is  bound  to  go  and  see 
it,  by  the  terms  of  this  provision;  and  we,  in  interpreting 
the  Statute,  are  also  required  to  go.  Now,  in  the  register  to 
which  we  are  referring,  we  see,  that  although  the  Sheriff  is  re* 
quired  to  correct  and  complete  his  list  on  or  before  the  I6th 
September,  yet,  that  it  was  not  in  the  sense  of  Parliament 
a  complete  and  correct  list,  until  after  the  Court  of  Review  had 
told  the  Sheriff  what  was  to  be  left  in  that  list,  and  what  was 
to  be  taken  out  of  that  list.  Therefore,  when  you  find  in  the 
one  a  provision  with  regard  to  the  disqualification  of  pension- 
ers, at  the  end  of  the  first  dause,  "  that  no  person  shall  be  en- 
titled to  vote,  who  has  been  in  the  receipt  of  parochial  relief, 
or  who  has  been  a  pensioner  of  any  corporation  within  twelve 
months  of  any  such  annual  e]ection,".^referring  to  the  period  of 


110 


REPORTS  OF  CASES  DECmED 


[December 


election  as  the  terminus  for  calculating  the  period  of  disqualific 
tion, — I  say  here  you  are  driven  back  to  the  register  as  corrected 
by  the  Court  of  Review ;  and  as  the  town-derk  is  only  to  transfer 
such  as  are  duly  recorded  in  that  register,  you  are  to  consider  whe- 
ther or  not  you  can  fairly  hold  that  any  man  who  is  afterwards 
ordered  to  be  struck  off,  was  or  was  not  duly  recorded  ;  and  if 
not  duly  recorded,  then  how  does  the  Statute  provide  for  his 
being  transferred  to  the  other  roll  ?  But,  my  Lords,  something 
was  said  about  that  provision  at  the  end  of  the  clause,  with  re- 
gard to  the  right  of  giving  extract,  and  that  seemed  to  be  con- 
sidered as  very  important.  But  there  is  another  clause  that  re- 
quires extract  to  be  given,  which,  if  I  remember  right,  is  an  ex- 
tract of  the  judgment  of  the  Sheriff,  which  is  subject  to  review 
by  the  municipal  act ;  and  the  object  of  getting  extract  is  not  in 
order  that  what  is  done  shall  be  held  final  and  conclusive,  but 
to  give  to  the  party  the  power  of  obtaining  redress,  if  he  seeks 
it ;  that  he  shaU  be  entitled  to  go  and  compare  what  is  done  by 
the  town-clerk  with  what  is  in  the  register,  and  see  that  his 
name  is  duly  and  properly  transferred  to  the  other  list.  An  ex- 
tract is  just  as  competent  pending  a  proceeding  as  at  any  other 
period.  There  were  other  grounds  argued,  and  it  appears  to 
me,  that  if  you  were  to  take  them  strictly,  there  would  be  no 
means  of  any  correction  being  made  on  the  register,  or  by  the 
town-clerk  in  the  succeeding  year,  according  to  the  provisions 
of  the  Act,  as  construed  by  the  Solicitor- General,  as  to  what  takes 
place  between  the  16th  September  and  20th  October.  There 
is  no  means  of  correcting  that  at  any  period,  because  it  is  since 
the  roll  was  last  made  up.  Now,  the  register  is  not  made  up  until 
the  20th  October ;  and  therefore,  according  to  the  interpreta* 
tion  you  are  going  to  put  on  this  Act,  you  leave  out  the  period 
between  the  16th  September  and  20th  October,  as  if  the  Legis- 
lature supposed  it  ceased  being  necessary  to  provide  for  it.  But, 
supposing  your  Lordships  are  right,  that  no  correction  can  be 
made  by  the  clerk  on  this  record  after  the  1 6th  September,  have 
we  not  sustained,  or  are  we  not  to  sustain  the  competency  of 
this  complaint  ?  Have  you  not  the  power  of  review  of  all  pro- 
ceedings ?  The  whole  proceedings  may  be  made  void  and  null  in 
a  competent  form.  Now,  if  it  was  to  come  forward  in  that  shape 
to  us,  and  it  was  to  be  clear, — which  in  truth  the  municipal  clerk 
may  or  may  not  have  done, — that  he  had  transferred  to  that  list 
an  alien,  a  person  with  the  stamp  of  infamia  juris — a  corporation 
pensioner,--if  he  had  transferred  himself  to  the  roll, — or  if  it  had 
been  proved  to  your  Lordships  that  four  hundred  individuals 
were  put  on  by  the  review  Sheriffs,  who,  if  inserted,  would  have 
had  the  right  to  vote — my  Lords,  in  such  circumstances,  are  your 
hands  to  be  tied  up  from  doing  justice  ?  We  are  to  have  the  right 
of  doing  justice  at  common  law,  although  there  is  no  express  pro- 
vision giving  us  that  right;  and  on  the  whole,  then,  if  you  are 
called  on  to  do  justice,  where  there  is  not  any  one  provision  tying 
you  up  from  seeing  whether  one  provision  of  the  Statute  is  more 
violated  than  another,  I  do  not  say  it,  but  it  seems  to  me  an 
extraordinary  interpretation,  to  exclude  your  jurisdiction  on  the 
chief  point  that  is  brought  under  your  consideration.  But  if  that 
is  to  be  the  result,  I  do  not  think  that  it  would  be  a  safe  inter- 
pretation which  vras  to  have  that  effect  on  your  Lordships*  pro- 
ceedings. My  Lords,  I  have  detained  you  too  long ;  but  know- 
ing that  I  differed  from  the  rest  of  your  Lordships,  1  thought  it 
my  duty  to  state  my  views  thus  fully. 

Lord  Medwyn, — The  two  views  of  this  case  have  been  so  dis- 
tinctly stated  by  your  Lordships,  that  I  hope  I  diall  not  detain 
you  long.  There  is,  1st,  The  point  of  Uw ;  and,  2</,  The  me- 
rits; or  in  other  words,  the  objection  to  the  form  of  suspen- 
sion and  interdict,  and  the  grounds  of  complaint.  The  form  of 
the  application  is  the  most  difficult  matter  here.  1st,  The 
point  of  form  is  of  the  utmost  importance,  as  it  applies  to  every 
burgh  in  the  kingdom.  The  other  is  of  comparatively  little 
moment.  I  have  not  much  attended  to  the  point  of  title,  but  I 
think  the  parties  here  have  the  right  to  complain.  We  have 
found  in  a  former  case,  that  a  petition  and  complaint  was  not 
competent ;  and,  although  the  form  of  application  is  objected 
to,  I  thought  the  Solicitor- General  almost  gave  up  that  point. 
I  think  most  of  the  difficulty,  as  to  the  jurisdiction  of  the  Court, 
is  got  over  by  the  Statute  itself  giving  the  power  to  the  Court 
to  award  penalties,  and  I  do  not  see  any  doubt  as  to  the 


jurisdiction   of  the    Court ;  and,  althougb  it    were    doubt- 
ful as  to  the  form  of  application  by  suspension  and  interdict; 
there  is  little  doubt  that  the  Court  have  the  power  of  review  by 
reduction  and  declarator.     The  great  difficulty  I  have  as  to  the 
form  of  suspension  and  interdict,  b  the  difficulty  that  would 
arise  from  the  not  filling  up  of  the  council  at  the  time  of  elec- 
tion,— a  circumstance  which  should  make  Judges  very  careful 
in  interfering  to  grant  interdict  in  such  a  caae  as  this.     Mr 
Wight  on  Elections,  never  once  doubts  the  competency  of  sus- 
pension.    There  seems  reason  for  the  power  of  review  in  the 
Court  of  Session,  seeing  that  the  ooundl  have  no  power  of  re- 
view ;  and,  considering  this,  and  the  general  power  of  this 
Court  to  correct  and  give  redress,  as  in  the  case  of  Buckney 
in  Linlithgow,  where  a  suspension  was  found  competent,  though 
afterwards  a  reduction  was  conjoined  with  it ;  as  also  Chalmers 
V.  Magistrates  of  Edinburgh, — I  think  suspension  is  competent. 
Where  the  person  is  inductiMl  and  sworn  into  office,  no  suspen- 
sion is  competent ;  but,  when  he  is  not  inducted,  suspension  is 
competent.    In  Orr  v.  Vallance,  a  suspension  was  not  sustained, 
because  the  party  was  sworn  in,  and  it  might  well  be  doubted 
whether  that  was  the  proper  remedy.     The  next  question  is, 
if  the  application  be  competent,  is  it  so  in  the  present  instance  ? 
The  votes  for  M'Gavin  are  given  on  7th  November,  and  after 
the  dedaration  of  the  election  for  the  second  ward,  the  suspen- 
sion is  intimated  in  coundl,  and  in  the  afternoon  of  the  same 
day  it  is  intimated  to  M'Gavin.     The  election  was  not  com- 
pleted until  the  9th  November,  and  I  think  if  a  suspension  was 
competent  at  all,  it  was  intimated  in  good  time.    2«f,  In  regard 
to  the  merits,  the  question  is  here  as  to  the  persons  endtl^  to 
vote ;  whether  parties  after  the  16th  September,  can  have  thdr 
names  added  to,  or  taken  away  from  the  list  or  roll.   By  the  22d 
section  of  the  Reform  Act,  the  Sheriff  is  enjoined  to  examine 
and  correct  the  register ;  and  by  the  4th  section  of  the  Munid- 
pal  Act,  the  town-clerk  is  required  to  make  up  and  complete  his 
roU^  and  to  transfer  from  the  parliamentary  register.     No  power 
is  given  to  him  to  alter  or  correct,  except  the  superfluous  power 
at  the  end  of  this  section,  to  correct  at  the  next  period  of  mak- 
ing up  his  roll,  to  add  names  that  have  been  admitted,  or  ex- 
punge such  as  shall  have  been  rejected  the  previous  year.     By 
the  8th  section,  the  terms  "  qualified  voters'*  are  used.    How  is 
this  to  be  interpreted,  looking  at  the  whole  provisions  ?    It 
must  mean  the  persons  qualified  at  the  time  when  the  truisfer 
is  made  from  the  parliamentary  register  to  the  roll,  and  no  altera- 
tion can  take  place  after  wards.     The  Statute  might  have  autho- 
rised the  town-clerks  to  alter  the  list  after  16th  September,  but 
it  did  not  give  them  that  power.     We  are  told  of  parliamentary 
language  and  common  language,  and  of  the  necessity  to  distin- 
guish between  them — and  this  might  be  all  very  good,,  if  the 
Statute  said  anything  about  such  distinction ;  but  wl^re  there  b 
no  ambiguity,  this  is  not  necessary.     If  it  had  been  meant,  it 
was  easy  to  have  given  the  town-clerk  the  power  to  alter  the 
list.     The  meaning  of  the  Legislature  might  have  been,  that 
only  those  who  should  be  found  qualified  after  the  judgment  of 
the  court  of  appeal  should  be  entitled  to  vote ;  but  it  has  not 
signified  this ;  and  it  seems  more  consistent  and  consonant  with 
the  rules  of  language  and  correct  interpretation,  to  hold  that  the 
qualification  meant  is  that  held  at  the  time  the  town-derk  makes 
up  his  list. 

Their  Lordships  pronounced  the  following  inter- 
locutor : 

"  The  Lords  having  advised  this  bill,  with  the  answers  and 
productions,  and  heard  counsel  for  the  parties,  on  report  of  Lord 
Cuninghaine,  Ordinary,  sustain  the  competency  of  this  bill  of 
suspension  and  interdict,  but  on  the  merits  refuse  the  bill :  Find 
expenses  due,  allow  an  account  thereof  to  be  given  in,  and  when 
lodged,  remit  the  account  to  the  auditor  to  tax,  and  to  report 
to  Uie  Lord  Ordinary  on  the  bills  to  decern  for  the  amount*' 

Lord  Ordinary^  Cuninghame. — Act.  Dean  of  Faculty  (Hope), 
D.M'Neill,  Neaves;  James  Bumess,S.S.C.,£iiiipeiMlars*^yciit. 
— Alt.  Solidtor- General  (Rutherfurd),  Hunter,  Ivory;  Orr  and 
Martin,  W.S.,  Respondents'  Agents, — ^J.D.M.] 
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\st  December  1837. 
First  Division (G.D.P.) 

No.  44, — Jabies  Gibb,  Advocator,  v,  Mabgabet 

Bbuce,  Respondent. 

Servitude — Interdict — Possessory  Right — Jurisdiction — A,  and 
S.,  two  conterminous  proprietors,  entered  into  a  written  agree- 
ment in  regard  to  their  boundaries,  in  which  there  was  reserved 
to  A.  a  right  of  servitude  over  the  property  of  B,,  **'for  the 
benefit  of  the  house  of  A.,  but  specially  excluding  the  same 
from  farming  purposes** — Held  that  A.  was,  under  the  servi- 
tude in  his  favour,  entitled  to  cart  stones  and  building  mate- 
rials, to  rebuild  and  enlarge  the  offices  in  connection  with  his 
house,  and  interdict  granted  accordingly  against  JB.,  from  mo- 
lesting or  interfering  with  A.  in  the  exercise  of  this  right.  2. 
The  Sheriff  has  jurisdiction  to  decide  upon,  and  enforce  a 
right  of  servitude  constituted  by  a  written  agreement. 

The  advocator  and  respondent  are  respectively  pro- 
prietors of  Wester  and  Easter  Castleton;  and  over 
the  former  property  there  had  existed,  for  time  imme- 
morial, a  right  of  servitude  of  road  in  favour  of  the 
lands  of  Easter  Castleton.  In  order  to  settle  certain 
disputes  regarding  the  boundaries  of  their  contermi- 
nous properties,  and  to  ascertain  the  right  of  servitude, 
the  parties  entered  into  a  written  agreement  on  23d 
October  1833,  which  contained  the  following  clause: 

"  The  pursuer  gave  up  to,  and  in  favour  of  the  said  James 
Gibb  and  his  heirs  and  successors,  all  right,  title,  and  interest, 
clajm  of  right,  property,  and  possession,  and  every  other  claim 
competent  to  her  upon  the  lands  of  Wester  Castleton,  from  the 
fence  leading  from  the  Hole-burn  to  the  foot  of  the  hill,  but 
reserving  or  excepdng  therefrom  a  right  or  servitude  of  the 
road  to  the  west  in  favour  of  the  said  Miss  Margaret  Bruce,  her 
heirs  and  successors,  for  the  benefit  of  the  house  of  Easter  Castle- 
ton, but  specially  excluding  the  same  from  farming  purposes." 

Bruce,  who  had  been  in  uninterrupted  possession 
under  this  agreement  since  its  date,  had  occasion  to 
enlarge  and  partly  rebuild  the  ofRces  immediately  con- 
nected with  the  house  of  E^ter  Castleton,  and  those 
employed  in  the  matter  were  driving  stones  and  other 
building  materials  to  the  spot,  when  the  advocator  and 
his  servants  interfered  brevi  manu,  and  prevented  the 
carts  of  the  respondent  from  travelling  by  the  road 
mentioned  in  the  above  agreement,  on  which  the  re- 
spondent presented  an  application  to  the  Sheriff  of 
Perthshire  against  the  advocator,  praying  his  Lordship 
that  the  advocator  '*  is  not  entitled  to  prevent  the  peti- 
tioner driving  carts  or  other  carriages  along  the  said 
road,  for  the  purposes  above  specified,  or  for  any  other 
purposes  for  the  benefit  of  the  house  of  Easter  Castle- 
ton, except  for  farming  purposes;  and  in  the  meantime, 
to  prohibit  and  interdict  the  said  James  Gibb  from 
interfering  or  preventing  the  petitioner's  carts,  or  other 
carriages,  from  passing  along  the  said  road ;  and,  on 
advising  the  case,  to  declare  the  interim  interdict  per- 
petual, and  to  decern  for  the  expense  of  the  present 
application,  and  whole  proceedings  which  may  follow 
hereon,  reserving  to  the  petitioner  any  claim  of  damage 
which  she  can  instruct  to  have  sustained  in  consequence 
of  his  illegal  and  unwarrantable  conduct  above  set 
forth,  and  to  do  otherwise  in  the  premises  as  to  your 
Lordship  shall  seem  meet." 

It  was  objected  to  the  application,  that  it  was  of  the 
nature  of  a  declarator  of  the  right  of  property,  and  it 
was  argued,  that  the  reservation  of  the  right  of  servi- 
tude waa  intended  to  operate  only  in  favour  of  house- 
hold purposes,  and  all  other  uses  but  these  were  thereby 


excluded,  particularly  that  of  carting  materials  for  en- 
larging the  offices  in  question. 

The  Sheriff-substitute  granted  the  interdict  as  craved, 
and  appended  the  following  note : 

"  Where  there  is  no  grant  of  servitude,  hut  the  right  is 
merely  founded  on  possession,  it  must  be  declared :  but  where 
the  rights  of  parties  are  fixed  by  written  title,  the  Inferior 
Court  is  entitled  to  preserve  and  enforce  these  rights,— 5th  Fe- 
bruary 1822,  Earl  of  Wemyss;  4th  March  1830,  Thomson; 
19th  May  1831,  Hall.  The  clauses  in  the  agreement  must  re- 
gulate the  rights  of  parties.  There  is  a  specal  right  granted 
under  a  special  exception.  The  use  of  the  road  claimed  clearly 
does  not  fall  under  the  exception ;  but,  unless  the  right  granted 
is  the  converse  of  the  exception,  it  does  not  follow  that  the  use 
claimed  is  within  the  grant.  It  does,  however,  appear,  that  tho* 
one  clause  is  the  converse  of  the  other,  and  that  the  use  of  tho 
road  was  given  to  the  house,  and  not  to  the  lands  of  Easter 
Castleton.  The  building  of  the  office-houses  clearly  was  a  pur- 
pose connected  with  the  house.  The  defender's  reading  that 
household  purposes  were  meant,  would  lead  to  endless  and  per* 
plcxiiig  quettions  as  to  what  was,  and  what  was  not,  household 
purposes.'* 

The  Sheriff  having  adhered  to  this  finding,  the  case 
came  up  by  advocation.  The  Lord  Ordinary  repelled 
the  reasons  of  advocation,  and  remitted  simpliciter  to 
the  Sheriff.  The  advocator  reclaimed.  At  advising, 
the  Court  declined  to  hear  counsel  for  the  respondent. 

Lord  Gillies. — I  never  saw  a  more  groundless  or  absurd  case 
maintained  by  any  one. 

Lord  Mackenzie There  would  be  no  end  to  litigation,  if  we 

were  to  agree  with  this  advocator.  He  is  not  content  with  a 
written  agreement  as  to  the  measure  of  the  right,  but  he  must 
have  a  declarator,  and  when  a  decree  is  obtained  in  it,  1  suppose 
he  would  suggest  some  other  mode  of  settling  the  point.  Thia 
won't  do. 

Lord  Corehouse. — The  Lord  Ordinary's  interlocutor  is  right 
beyond  all  question. 

Lord  President  concurred. 

The  Court  adhered. 

Lord  Ordinary,  Cockbum. — Act.  Ivory ;  Wotherspoon  and 

Mack,  W.S.,  Agents Alt.  D.  M'Neill,  Bruce;  Thomas  Innes, 

W.S.,  Agent D.,  Clerk [G.D.F.J 


\  St  December  1837. 
FiasT  Division (G.D.F.) 

No.  45. — William  Foreman  Home  ajid  David 
Milne,  Pursuers,  v.  William  Pringle  (and  Ke- 
presentatives),  and  James  Hunter  (and  Re- 
presentatives), Defenders. 

Trust — Trustees,  Liability  of— Factor — Principal  and  Agent — 
A  trust-deed  of  a  very  extensive  property,  and  involving  very 
considerable  trouble,  provided  the  three  trustees  named,  in 
XI 00,  to  be  divided  among  them  annually,  as  a  gratification 
for  trouble.  The  deed  contained  a  clause  of  the  following 
nature :  The  trustees  "  shall  noways  be  obliged  to  do  dili- 
gence, otherwise  than  as  he  or  they  shall  think  fit^  nor  shall 
he  or  they  be  liable  for  omissions,  but  only  each  of  them  for 
himself,  and  his  own  actual  and  personal  intromissions,  npr 
shall  they  be  farther  liable  for  their  factors,  than  that  they 
shall  be  habit  and  repute  responsible  at  the  time  of  entering 
upon  their  office.**  The  trustees  named  in  the  deed  appointed 
one  of  their  own  number  to  be  factor,  another  to  be  cashier,  and 
a  third  to  be  country  agent ;  and  they  appointed  an  accountant, 
with  a  salary,  to  audit  the  accounts  annualfy.  The  factor  and 
cashier,  by  authority  of  the  trustees,  were  to  get  an  annual 
salary  for  these  offices  :  that  of  the  cashier  amounted  to  £50, 
The  trust-deed  gave  no  direct  authority  for  the  creation  of  these 
offices  in  the  persons  of  the  trustees  themselves.  Considerably 
balances  were  allowed  to  accumulate  in  the  factor  s  hands  from 
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year  to  year,  with  which  circumstance  the  tnutees  were  ac- 
quainted. Ultimately,  the  factor  became  bankmpt,  with  a  large 
balance  in  his  handi-^  Circumstances  in  which  the  Court  held, 
that  the  trustees  were  not  liable  to  mahe  up  the  deficiency ;  and, 
(2,)  that,  in  the  circumstances,  the  fact  of  one  of  the  trustees 
being  cashier,  with  a  salary,  and  thereby  having  a  special  super- 
intendence  over  the  factor,  did  not  of  itself,  without  proof  of 
wilful  misconduct,  infer  liability  against  Aim.  Obiter  by  the 
bench,  that  the  election  by  the  trustees  of  one  another  to  fill 
financial  and  other  separate  situations  under  the  trust,  though 
inexpedient,  is  not  illegal,  and  unll  not  of  itself  infer  liability 
against  trustees. 

The  late  Mr  Home  of  Wedderbum,  with  a  view  to 
the  settlement  of  his  estates  of  Billie  and  Paxton,  and 
of  other  property  which  he  destined  to  be  conveyed 
with  them,  executed  an  entail  and  relative,  trust-dispo- 
sition on  16th  July  1816,  in  favour  of  David  Renton, 
of  Greystonelees,  William  Pringle,  one  of  the  depute- 
clerks  of  Session,  and  John  Renton,  W.S.,  each  of 
those  parties  to  be  sole  trustee  in  succession ;  but 
with  a  declaration,  that  failing  the  trustees,  or  their 
nomination  of  a  successor,  the  trust  should  not  thereby 
become  void,  but  should  subsist  and  devolve  upon,  and 
vest  in  the  Sheriff-clerk  of  the  county  of  Berwick.  The 
trust  was  executed  generally  for  payment  of  annuities, 
legacies  and  donations ;  for  payment  of  public  burdens 
on  the  estate,  and  of  debts,  which  the  testator  left  to 
a  very  large  amount ;  for  the  accumulation  of  the  rents 
and  revenues  of  the  trust,  in  order  to  replace,  by  the 
purchase  of  land  of  equal  value,  any  part  of  the  estate 
which  the  trustees,  under  powers  to  that  effect,  might 
think  it  necessary  or  expedient  to  sell,  in  order  to  the 
liquidation  or  payment  of  debt ;  and,  finally,  for  de- 
nuding of  the  whole  in  favour  of  such  heirs  of  entail, 
and  under  such  conditions  as  the  granter  should  ap- 
point, in  any  deed  of  nomination  which  he  might  please 
to  execute ;  the  heir  of  entail,  if  major,  being  put  in 
immediate  possession  of  the  mansion-house  and  estate 
of  Paxton. 

The  trustees  were  to  have  power  to 

"  name  and  remove  factors  from  time  to  time,  with  such  powers, 
and  liable  to  such  diligences  as  the  said  trustee  or  trustees  shall 
think  proper,  and  to  give  such  salaries  to  the  factors,  and  grati- 
fications to  any  other  persons  who  shall  be  employed  in  relation 
to  the  premises,  as  the  said  trustee  or  trustees  shall  think  ex- 
pedient at  the  time,  and  to  settle  accounts  annually  with  the 
said  factors,  and  upon  payment  of  what  shall  be  found  due,  to 
exoner  and  discharge  them  of  their  intromissions  and  manage- 
ment ;  and  within  six  months  after  each  clearance  with  the  fac- 
tors, the  said  David  Henton,  William  Pringle,  and  John  Ren- 
ton, or  other  trustee  or  trustees  acting  in  the  order  above  men- 
tioned, for  the  time,  shall  make  up  the  accounts  of  his  or  their 
intromissions  during  the  period  of  the  factor's  accounts,  and 
get  the  same  examined  and  approved  of  by  an  accountant  of 
character  in  Edinburgh ;  and  if  the  account  is  approven  of  by 
the  said  accountant,  such  approbation  is  hereby  declared  to 
operate  as  a  full  exoneration  of  the  said  trustee  or  trustees, 
for  their  whole  management  during  the  currency  of  said  ac- 
count." 

The  following  protecting  clause  was  inserted  for  be- 
hoof of  the  trustees : 

"  It  is  here  further  provided  and  declared,  that  the  said  David 
Renton,  William  Pringle,  and  John  Kenton,  or  other  trustee  or 
trustees  named,  or  to  be  named  as  aforesaid,  shall  noways  be 
obliged  to  do  diligence,  otherwavs  than  as  he  or  they  shall 
think  fit,  nor  shaU  he  or  they  be  liable  for  omissions,  but  only 
each  of  them  for  himself,  and  his  own  actual  and  personal  in- 
tromissions, nor  shall  they  be  farther  liable  for  tbeir  factors. 


than  that  they  shall  be  habit  and  repute  responsible  at  the  time 
of  entering  upon  their  office. " 

The  second  purpose  of  the  trust  was  thus  expressed : 

"  For  payment  of  aU  the  public  burdens  affecting  the  estates 
hereby  conveyed,  and  the  due  and  lawful  interest  of  all  bonded 
debts,  or  other  debts  due  by  me ;  and  of  all  necessary  charges 
and  expenses  to  be  disbursed  by  the  said  trustees  or  their  fac- 
tors, in  executing  this  trust  right ;  which  charges  and  expenses 
are  to  be  taken  on  the  honest  word  of  the  acting  trustee  or 
trustees  for  the  time,  and  not  to  be  subject  to  challenge  on  any 
account  or  pretext  whatever ;  and  for  payment  of  such  salaries 
and  gratifications  as  the  said  trustees  shall  give  to  fiictors,  law- 
yers, arbiters,  or  others,  who  shall  be  employed  with  relation 
to  the  management  of  this  present  trust ;  and  of  the  yearly  sum 
of  £100  Sterling,  as  a  gratification  to  the  acting  trustee  or  trus- 
tees for  their  trouble  in  the  management ;  it  being  hereby  de- 
clared, that  in  case  there  be  at  any  time  more  than  one  acting 
trustee,  the  said  yearly  sum  of  £100  Sterling  shall  he  equally 
divided  among  the  said  acting  trustees." 

A  deed  of  nomination  of  heirs  was  executed  of  the 
same  date  with  the  trust-disposition,  but  afterwards 
another  deed  of  nomination  was  executed  in  favour  of 
the  present  pursuer,  Mr  Home ;  and  on  6th  August 
1819»  a  supplementary  trust-deed  was  executed,  re- 
calling the  nomination  of  trustees  in  the  deed  of  1816, 
and  conveying  the  estates  of  the  truster 

"  to  and  in  favour  of  William  MoUe  of  Mains,  the  said  Wil- 
liam Pringle,  and  James  Hunter,  (defenders  to  this  action), 
writer  in  Dunse,  and  to  the  survivor  or  survivors  of  them  who 
shall  accept.  Declaring,  that  a  majority  of  my  said  trustees, 
accepting  and  surviving,  shall  at  all  times  form  a  quorum  for 
executing  the  purposes  of  the  said  trust,  ratifying  and  approving 
the  said  nomination,  and  declaring  that  the  said  William  Molle, 
William  Pringle  and  James  Hunter,  as  trustees  foresaid,  shall 
have  the  same  powers,  and  be  subject  to  the  same  declarations, 
conditions,  provisions,  and  reservations,  as  if  named  and  ap- 
pointed as  such  in  gramio  of  the  foresaid  trust-right,  to  which 
this  supplementary  trust-deed  has  an  express  relation,  except- 
ing in  so  far  as  altered  by  these  presents.** 

Mr  Pringle,  who  was  a  depute-clerk  of  Session,  was 
the  personal  friend  of  the  truster,  and  he  was,  it  ap- 
peared, his  creditor  to  the  amount  of  £9000.  Mr 
Molle  was  a  deputy-lieutenant  of  the  county  of  Ber- 
wick, where  he  possessed  extensive  estates,  in  right  of 
succession,  and  practised  as  a  writer  to  the  Signet  in 
Edinburgh.  He  enjoyed  a  close  intimacy  with  the 
trustees,  and  at  the  time  of  accepting  the  office  of  trus- 
tee, he  was  habit  and  repute  solvent,  and  continued  in 
exuberant  credit  with  the  public  till  the  very  day  of 
his  bankruptcy,  in  the  end  of  1 830.  Mr  Hunter,  like 
the  other  trustees,  was  the  friend  of  Mr  Home,  and 
was  in  practice  as  a  country  writer  at  Dunse,  in  the 
vicinity  of  Mr  Home's  residence. 

In  February  1820,  Mr  Home  died,  on  which  event 
the  three  trustees  accepted  and  entered  on  their  office. 
In  virtue  of  the  settlements,  it  appeared  that  the  pur- 
suer, who  was  a  practising  attoi'ney  at  Berwick-on- 
Tweed,  was  the  first  named  substitute  under  an  entail 
which  the  truster  took  his  trustees  bound  to  execute^ 
after  the  purposes  of  the  trust  were  accomplished. 

The  minute  of  the  first  meeting  of  trustees  (17th 
March  1 820),  bears, 

"  that  the  trustees  hereby  appoint  Mr  Pringle  to  be  their  cashier ; 
Mr  Molle  to  be  factor ;  Messrs  Molle,  Turnbull  and  Brown, 
writers  to  the  Signet,  to  be  agents  in  Edinburgh,  and  Mr 
Hunter  to  be  agent  before  the  Sheriff,  Commissary,  and  other 
Courts  in  Berwickshire,  and  they  directed  a  factory  to  be  made 
oat  in  fiivour  of  Mr  Molle.** 
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Mr  Hunter  was  prevented  attending  this  meeting, 
but  he  acquiesced  in  the  proceedings.  A  factory  was 
executed  in  March  1820,  in  common  form,  in  favour  of 
Molle ;  but  no  writing  was  prepared,  nominating  Pringle 
or  Hunter  to  the  respective  functions  assigned  to  them 
by  the  trustees.  The  trustees  likewise  appointed  James 
Brown,  accountant  in  Edinburgh,  to  be  the  auditor 
under  the  trust ;  and  he  directed  the  several  parties 
under  the  trust  to  make  up  their  accounts  to  the  31st 
December  annually,  and  to  transmit  them  to  him  for 
examination  and  approval.  In  the  appointment  to  the 
different  offices  of  factor  and  cashier,  the  trustees  had 
not  fixed  the  quantum  of  remuneration,  but  left  it  to 
the  judgment  of  the  auditor,  who  accordingly  fixed  the 
factor's  salary  at  £180  per  annum,  the  cashier's  at  £50, 
and  by  a  reference  to  a  third  party,  the  auditor  was  to 
be  allowed  £73.  1  Os.  per  annum.  These  several  sums 
were  annually  paid  over  to  the  different  parties,  so 
long  as  they  continued  in  the  management. 

In  consequence,  as  it  was  stated  by  Pringle  and 
Hunter,  of  their  calling  upon  Molle  to  pay  up  a  con- 
siderable balance  due  by  him  to  the  trust,  and  his 
failing  so  to  do,  or  evading  payment,  they,  in  Oc- 
tober 1830,  executed  a  revocation  of  the  factory  in  his 
favour.  This  step  had  the  effect  of  obliging  Molle, 
very  unexpectedly,  to  declare  himself  bankrupt. 

The  present  action  was  accordingly  brought  by  W. 
F.  Home,  as  the  party  beneficially  interested  in  the 
trost  and  entail,  and  likewise  in  name  of  D.  Milne,  ad- 
vocate, who  had  been  appointed  judicial  factor  on  the 
estate  being  sequestrated  subsequent  to  the  crisis  oc- 
casioned by  Molle's  bankruptcy.  The  summons  con- 
tains, inter  alia,  the  following  statement : 

"  That  on  the  22d  March  1820,  a  deed  of  factory  was  granted 
by  the  said  trustees  in  favour  of  the  said  William  Molle,  con- 
stituting him  factor  over  the  said  trust-estates,  wth  power  to 
collect  the  whole  rents,  profits,  and  issues  thereof,  and  taking 
the  said  William  Molle,  as  factor,  bound  '  to  hold  just  coimt 
aod  reckoning  with  us  for  bis  whole  intromissions  in  virtue 
bertof,  at  all  times,  when  required,  and  shall  ro^e  payment  to 
U3,  or  our  order,  of  whatever  balance  shall  then  appear  to  be 
owin^  by  him  to  us.'  In  virtue  of  which  appointment  the  said 
William  Molle  bad  personal  intromissions  with  the  trust-funds 
to  the  amount  of  about  £8000  yearly ;  but  he  did  not  find,  nor 
WM  he  required  to  find,  any  caution  or  security  whatever  for 
his  intromissions  and  management :  That  his  co 'trustees  had  no 
unaal  settlement  of  accounts,  or  clearance  with  tbe  said  Wil- 
liam Molle,  their  factor,  nor  did  they  ever  insist  for  payment  of 
the  large  balances,  which  his  co-trustees  knew  were  improperly 
retained  by  him,  and  applied  to  his  own  private  purposes ;  al- 
though it  was  the  duty  of  tbe  saids  William  Pringle  and  James 
Hunter  to  insist  on  an  accounting,  and  on  a  clearance  with  the 
^ctor  annually,  upon  payment  of  the  balance  due  by  him ;  more 
especially,  it  was  tbe  duty  of  the  said  William  Pringle,  as 
<3uhier,  to  superintend  tbe  cash  operations  of  the  factor  in  the 
no«t  rigid  manner,  and  to  insist  for,  and  to  obtain  from  the 
HCtor,  such  an  accounting  and  clearance  annually :  That  at  in- 
tervals of  years,  but  not  in  terms  of  tbe  direction  and  provision 
>n  the  trust-deed  to  that  effect,  tbe  trust-accounts  were  laid  by 
^  "^^  William  Molle,  William  Pringle,  and  James  Hunter, 
before  an  accountant  in  Edinburgh,  who,  in  April  1828^  wrote 
to  the  said  William  Molle : — '  I  beg  to  mention,  that  I  have 
now  completed  my  audit  of  the  Billie  trust-accounts  for  tbe 
jear  eighteen  htindred  and  twenty-six,  and  prepared  tbe  usiial 
states;  but  before  closing  them,  it  vvill  be  necessary  that  some 
annnpement  be  come  to  for  tbe  settlement  of  the  balance  on 
your  aceounts.  It  occurs  to  me,  that  the  best  plan  is  for  you 
now  to  pay  up  the  balance  with  interest,  which  I  can  slate  in  a 
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note  in  my  repoi't.  Feeling  the  responsible  and  delicate  situa- 
tion in  wluch  I  am  placed,  I  could  not  docquet  the  accounts  as 
approving  of  them,  till  a  settlement  takes  place:'  That  tbe 
balances  due  by  tbe  said  William  Molle  on  tbe  accounts  of  1826, 
and  years  preceding,  were  never  paid,  and  the  amount  of  them 
continued  yearly  to  increase,  as  was  well  known  to  the  saids 
William  Pringle  and  James  Hunter,  without  either  payment  or 
caution  ever  being  required  by  his  co-trustees,  who  were  per- 
fectly  aware  of  their  extent  and  misapplication,  and  who,  never- 
theless, wilfully  and  purposely  violated  their  duty,  by  abstain- 
ing from  calling  the  said  William  Molle  to  account,  and  from 
dismissing  him  from  tbe  said  office  of  factor,  upon  his  failure  to 
account  duly  in  terms  of  tbe  trust:  That  tbe  said  William 
Molle  was,  notwithstanding  this  defalcation,  and  his  embar- 
rassed  circumstances,  known  to  his  co-trustees,  most  improperly 
and  culpably  permitted  by  bis  co -trustees,  the  saids  William 
Pringle  and  James  Hunter,  to  continue  in  tbe  office  of  factor, 
and  to  intromit  with  tbe  tru&t-funds,  without  any  caution  or 
control  whatever,  and  the  grossest  system  of  malversation  and 
neglect  prevailed,  with  tbe  knowledge  and  connivance  of  tbe  said 
William  Pringle  and  James  Hunter,  in  every  department  of  tbe 
trust." 

The  summons  then  libels  several  letters  passing  be- 
tween Pringle  and  Hunter,  tending  to  show  their 
knowledge  of  Molle's  circumstances,  and  then  it  pro- 
ceeds : 

"  That  at  length  tbe  said  James  Hunter  and  William  Pringle, 
who  had  been  guilty  of  tbe  most  gross  and  culpable  negligence, 
and  of  wilful  and  corrupt  violation  of  their  duties  as  trustees, 
began  to  take  serious  alarm  on  their  own  accounts,  and  deemed 
it  prudent  to  recal  the  factory  granted  to  the  said  William  Molle, 
which  they  did  by  a  letter  addressed  to  him  by  them,  as  late  as  the 
29th  October  1830." 

In  consequence  of  that  communication,  the  libel 
stated,  that  Molle  intimated  his  bankruptcy,  and  con- 
fessed to  a  balance  due  by  him  to  the  trust  of  £6729, 
'*  after  most  unwarrantably  taking  credit  to  tbe  amount  of  about 
£1 1,000  for  salaries  and  emoluments  to  trustees,  factor,  cashier, 
and  law  agents  (the  whole  duties  of  which  offices  he  and  tbe 
other  trustees  had  grossly  abused  and  neglected),  so  that  after 
the  disallowance  of  these  illegal  and  unjustifiable  charges, 
which  were  made  under  tbe  pretence  of  being  a  recompence  for 
business  and  dudes  honestly  performed,  and  for  supporting  in- 
terests, which,  in  truth,  were  wholly  neglected  aud  betrayed, 
tbe  balance  due  to  the  trust-estate,  at  the  period  of  the  said 
William  Molle's  bankruptcy,  was  £16,729,  (exclusive  alto- 
gether of  fraudulent  transactions  with  debtors  to  the  trust- 
estate,  which  the  said  James  Hunter  himself  judicially  stated  at 
£9072.") 

The  summons  concluded  for  payment  oi  the  £5729^ 
and  farther  of  £1 1,000, 

"  improperly  taken  credit  for  by  tbe  said  trustees,  in  the  name 
of  salaries,  and  as  reimbursement,  in  the  aUeged  management  of 
the  said  estate,  and  for  discharging  the  duties  of  trustees, 
cashiers,  factors,  and  agents,  which,  in  truth,  they  abandoned 
and  neglected,  and  for  accountants  and  others  who  were  not 
employed  in  terms  of  the  trust,  or  for  its  purposes,  with  interest 
of  the  several  sums  charged  by  tbe  said  trustees  in  name  of  salary 
to  trustees,  cashier,  factors,  and  others,  as  aforesaid,  since  the 
said  sums  were  respectively  received  by  them,  until  repayment 
thereof." 

Defences  were  lodged  to  this  action,  in  name  of  the 
representatives  of  Pringle  and  Hunter, — ^these  parties 
having  meantime  deceased.  A  record  was  made  up, 
in  the  course  of  which  documentary  evidence  was 
lodged  by  all  parties,  extending  to  upwards  of  five 
hundred  pages  of  print.  Among  the  documents  pro- 
duced, the  trust-accounts,  for  the  period  embraced  down 
to  Molle's  bankruptcy,  were  lodged  in  process,  audited 
by  Mr  Brown. 
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The  gross  rental  of  the  estate  amounted  to  about 
£8000;  the  personal  funds  to  £21,000,  and  the  debts 
to  about  £68,000.  It  was  stated,  that  the  period  at 
which  the  accounts  had  to  be  rendered  to  Mr  Brown,  viz. 
the  31st  December,  was  attended  with  inconvenience, 
and  that  much  misapprehension  existed  as  to  the  ap- 
parent large  balances,  seemingly  in  the  hands  of  the 
factor  as  of  that  date.  There  were  on  the  estate 
about  one  hundred  feuars,  and  from  seventy  to  eighty 
tenants,  and  in  most  instances,  the  rents  were  payable  at 
Candlemas  and  Lammas. 

The  following  is  a  list  of  the  balances  stated  to  have 
been  in  the  hands  of  the  factor,  as  at  3l8t  December  of 
each  year:  Slst  December  1822,  £983;  1823,  £764; 
1824,  £910;  1825,  £2258;  1826,  £1970;  1827,  £1851; 
1 828,  £2 1 72 ;  1 829,  £  1 634 ;  1 830,  £3775.  In  regard  to 
these  balances,  parties  entered  at  length  into  statements 
and  arguments,  either  to  show  that  they  ought  not  to 
have  existed  at  all,  or  to  explain  their  existence  as  at 
these  dates ;  but  it  seems  sufficient  to  advert  to  such  of 
those  statements  only  as  will  illustrate  the  views  of  the 
Court  and  the  principle  of  decision.  It  appeared  from 
notes  issued  by  the  auditor  to  the  trustees,  as  well  as  from 
notes  appended  by  him  to  the  accounts  which  were  not 
settled  on  the  expiry  of  each  year,  but  at  considerable 
distances  of  time  after  the  31st  December  in  every 
year,  that  the  auditor  made  them  aware  of  the  existence 
of  such  balances.  In  June  1828,  the  auditor  wrote 
Mr  Pringle,  that  the  accounts  for  1826  were  extended, 
and  ready  for  closing,  whenever  a  settlement  of  the 
factory  balance  was  provided  for.  In  consequence  of 
this,  Pringle  wrote  to  Molle,  calling  on  him  to  pay  up 
the  amount.  In  March  1829,  Mr  Brown  wrote  to 
Pringle  in  a  similar  strain,  as  to  the  then  balance  of 
£1971.  In  September  1830,  Mr  Pringle  wrote  Hunter 
in  regard  to  the  state  of  the  trust,  and  expressed  himself 
in  a  way  which,  the  piuvuer  maintained,  afforded  direct 
evidence  of  Pringle's  doubt  of  Molle's  solvency ;  for 
he  expressed  himself  distressed  in  regard  to  the  balance 
in  Molle's  hands,  and  urged  Hunter  to  address  Molle 
on  the  subject.  These  notices  by  the  auditor  regarding 
the  balances,  were  addressed  to  Pringle,  and  appended 
to  the  accounts,  down  to  within  a  short  time  of  Molle's 
bankruptcy.  It  further  appeared,  that  in  April  1 830, 
when  the  balance  seemed  to  have  been  largest,  Pringle, 
at  Molle's  request,  delayed  sending  in  his  accounts  for 
crop  and  year  1829  to  the  auditor,  till  those  of  Molle 
were  ready.  On  29th  April  1829*  and  previous  to 
this  time,  Hunter  had  expressed  from  the  country,  great 
anxiety  to  see  the  accounts,  and  in  May  1830,  he  com- 
plained to  Mr  Brown  grievously  of  being  kept  in  igno- 
rance of  the  trust  affairs.  It  was  only  about  the  end 
of  June  that  Mr  Brown  expressed  himself  as  likely  to 
complete  the  accounts,  and  call  the  annual  meeting ; 
but  the  accounts  were  not  completed  for  a  much  longer 
period,  and  it  was  only  on  2 1st  September  the  annual 
meeting  appears  to  have  been  held ;  and  on  perusing 
the  account,  Pringle  wrote  to  Hunter  the  letter  of  27th 
September,  already  referred  to.  When  the  large  ba- 
lance in  MoUe's  hands  was  then  ascertained,  Priogle 
and  Hunter  wrote,  individually  and  jointly,  very  urgent 
demands  to  get  security  or  payment,  and  in  conse- 
quence of  their  entreaties,  Mr  MoUe's  partner,  on  30th 
October  1830,  inclosed  to  Hunter,  Molle's  resignation. 


and  stated  that  he  meant  to  execute  a  trust-deed. 
Measures  were  then  on  the  point  of  being  taken  against 
Molle,  to  benefit  the  trust-estate ;  but  his  estates  were 
meantime  sequestrated. 

The  inxrmieT  pleaded — (1.)  The  late  William  Pringle 
and  James  Hunter,  in  consequence  of  having  appoint- 
ed their  co-trustee,  William  Molle,  to  be  factor,  and 
without  requiring  him  to  find  caution,  and  of  their 
culpable  neglect  in  not  duly  calling  him  to  account, 
and  allowing  large  balances  to  remain  in  his  bands  at 
his  free  disposal,  were  responsible  for  whatever  sums 
he  may,  upon  his  bankruptcy,  have  been  due  to  the 
estate.  The  said  William  Pringle  was  farther  liable  for 
the  deficiencies  of  the  said  William  Molle,  in  respect  of 
his  having  held  the  office  of  cashier,  and  having  culpa- 
bly failed  in  his  duty,  as  such,  in  calling  the  said  Wil* 
liam  Molle  to  account  for  his  intromissions  as  factor. 
(2.)  The  allowance  given  by  the  trustees  to  their  co- 
trustee, Mr  Molle,  as  factor,  was  unwarrantable  under 
the  trust,  and  exorbitant,  and  the  allowance  to  Mr 
Pringle  as  cashier,  and  to  other  officers  appointed  by 
them  under  the  trust,  if  not  unwarrantable  under  the 
trust,  were  exorbitant  in  point  of  amount,  or  at  least, 
one  and  all  of  the  said  allowances  were  not  exigible,  in 
respect  of  the  duties  of  the  offices  to  which  they  were 
attached,  not  having  been  duly  and  faithfully  perform- 
ed ;  and  which  last  ground  of  objection  is  also  applica- 
ble to  the  allowances  charged  by  the  said  parties  as 
trustees ;  and  therefore,  and  for  one  or  other  of  these 
reasons,  Messrs  Pringle  and  Hunter  were  bound  to 
account,  either  for  the  whole  sums  intromitted  witli, 
whether  by  them  or  by  Mr  Molle,  without  deduction 
of  any  part  of  these  allowances,  or  without  deduction  of 
the  greater  portion  of  them.  Or  at  all  events,  if  credit 
is  to  be  given  for  these  allowances,  or  any  part  of  them, 
it  can  only  be  upon  the  footing  of  the  tioist-estate  being 
fully  indemnified  for  the  balances  due  by  Mr  Molle, 
and  its  being  placed  in  the  same  situation  in  which  it 
would  have  stood,  had  the  said  several  parties  diligent- 
ly and  faithfully  discharged  the  duties  of  the  offices, 
for  the  due  performance  of  which  the  said  allowances 
are  charged. 

Pringle's  representatives  p/eac2pi2 — (1.)  This  action, 
as  one  of  count  and  reckoning,  ought  to  be  dismissed ; 
because, y?r«/.  The  accounts  have,  in  terms  of  the  tnist- 
deed,  been  submitted  to  <<  an  accountant  of  character 
in  Edinburgh,"  and  examined,  approved  of,  and  do- 
quoted  by  him,  and  they  cannot  now  be  re-examined, 
and  the  doquets  set  aside,  because  the  trust-deed  de- 
clares that  the  approbation  of  the  accountant  is  to 
operate  as  a  full  exoneration  <'  to  the  said  trustee  or 
trustees,  of  their  whole  management  during  the  cur- 
rency of  the  accounts:"  And,  secondlt/.  The  whole 
trust-accounts  which  are  in  process,  in  so  far  as  the 
late  Mr  Pringle  was  concerned,  were  properly  vouched, 
the  allowances  therein  charged  reasonable,  and  fixed 
on  reference  to  accountants,  and  because  the  entire 
management  of  the  trustees  was  correct  and  judicious. 
(2.)  As  an  action  for  payment  of  any  balance  said  to 
be  due  by  the  late  Mr  Pringle,  as  cashier  under  the 
trust,  the  action  ought  to  be  dismissed,  because  no  ba- 
lance was  due  by  him,  but,  on  the  contrary,  when  he 
resigned  the  office,  a  balance  was  due  to  him  of  £59* 
7s.  8^.   (3.)  As  an  action  directed  against  Mr  Pringle's 
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represeotativesy  for  payment  of  the  balance  due  by  Mr 
Molle,  it  ought  to  be  dismissed ;  because,  firsts  The 
pursuer  is  barred,  by  personal  exception,  (sJluding  to 
the  fact  of  the  pursuer  having  attended  the  meeting 
when  Molle  and  Pringle  were  severally  chosen  factor 
and  cashier;  but  the  pursuer,  according  to  his  statement, 
had  merely  attended  to  hear  what  was  done),  from  ob- 
jecting to  Mr  MoUe's  appointment  as  factor,  by  having 
concurred  in  that  appointment:  Second,  The  trust-deed 
declares,  that  the  trustees  shall  not  <*  be  fkrther  liable 
for  their  factors  than  that  they  shall  be  habit  and  re- 
pute responsible  at  the  time  of  entering  upon  their 
office ;"  and  Mr  Molle  was  habit  and  repute  in  good 
credit,  not  only  at  the  time  when  he  was  appoint- 
ed factor,  but  continued  to  be  in  credit  to  the  day  of 
his  failure :  Third,  The  trust-deed  also  declares,  that 
the  trustees  '<  shall  noways  be  obliged  to  do  diligence 
othemise  than  as  he  or  they  shall  think  fit:"  Fourth^ 
The  trustKleed  farther  declares,  that  the  trustees  shall 
not  "  be  liable  for  omissions,  but  only  each  of  them  for 
himself,  and  his  own  actual  and  personal  intromissions;" 
^xA,  fifth.  Because  all  reasonable  diligence  was  used 
by  Mr  Pringle  to  recover  the  balances  due  by  Mr 
MoUe. 

In  these  pleas  Hunter's  representatives  generally 
concurred,  pleading  separately,  (1.)  That  there  being  a 
separate  appointment  of  cashier  under  the  trust,  in 
whose  nomination  the  pursuer  concurred,  and  whose 
duty  it  was  to  superintend  the  factor,  and  levy  and  in- 
vest the  balances  due  or  accruing  upon  his  accounts, 
any  responsibility  for  these  balances  that  may  exist, 
must  lie  with  the  cashier,  or  his  representatives,  and  in 
no  respect  with  the  late  Mr  Hunter,  or  his  representa- 
tives. ^2.)  Even  if  it  could  be  supposed  that  any  re- 
sponsibility lay  with  the  late  Mr  Hunter  for  the  balance 
due  on  Mr  Molle's  factory  accounts,  he  sufRciently  dis- 
charged himself  of  that  responsibility,  by  adopting  every 
step  that  was  necessary,  prudent,  or  practicable,  under 
the  circamstances,  for  preventing  the  existence  or  in- 
crease of  that  balance,  and  for  recovering  it  when  ascer- 
tained. (3.)  Under  the  facts,  circumstances,  and  cor- 
respondence above  set  forth,  there  are  no  relevant 
grounds  in  law  or  justice,  on  which  a  personal  liability 
can  be  raised  up,  or  inferred  against  the  late  Mr  Hun- 
ter, for  the  balance  due  on  Mr  Molle's  factory  accounts; 
and  the  pursuer  having  totally  failed  to  specify  or 
condescend  on  any  such  grounds,  or  to  state  a  relevant 
case  in  support  of  the  conclusions  of  his  summons,  the 
defenders  ought  to  be  assoilzied  therefrom,  with  full 
costs.  (4.)  The  alleged  balances  claimed  by  the  pur- 
suer, as  due  on  Mr  Molle's  factory  accounts,  are  ncti- 
tious,  and  grossly  exaggerated  ;  and  the  pursuer's  ob- 
jections to  the  particular  items  referred  to  by  him, 
especially  the  allowances  to  the  faotor,  cashier,  and 
Uw  agents,  under  the  trust,  are  wholly  unfounded, 
unwarrantable,  and  in  direct  opposition  to  the  terms 
of  the  trust-deed  itself,  on  which  he  founds. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, and  appended  a  note  which  contains  a  resume 
of  the  whole  case : 

17ti  Marek  1836 The  Lord  Ordinary  having  heard  par* 

tie«*  procurators  on  the  closed  record  between  the  pursuers  and 
the  representatives  of  the  late  Williana  Pringle,  depute-clerk  of 
oeuioD,  i|Qd  of  the  lato  James  Hunter,  writer  in  Dunse,  and 


having  also  considered  the  process  and  productions.  Finds,  that 
by  the  settlements  of  the  late  George  Home  of  Wedderburn  and 
Paxton,  William  Molle,  writer  to  the  Signet,  tbfe  late  William 
Pringle,  and  the  late  James  Hunter,  were  appointed  trustees 
for  carrying  those  settlements  into  efl^ct ;  Finds,  that  on  the 
17tb  of  March  1820,  being  the  first  meeting  of  the  said  trustees 
after  the  truster's  death,  William  Molle  was  appointe<l  factor, 
and  the  said  William  Pringle  cashier,  each  with  a  salary,  in  ad- 
dition to  the  sum  allowed  to  them  by  the  trust-deed  for  *  their 
trouble  in  the  management : '  Finds,  that  in  virtue  of  this  ap- 
pointment, Mr  Molle  had  large  intromissions  with  the  rents  of 
the  trust-estate  :  Finds,  that  from  December  1822,  large  an- 
nual balances  were  due  by  the  factor  on  his  intromissions, 
and  were  never  fully  paid  up :  Finds  that  the  management,  in 
terms  of  the  above-mentioned  appointments,  continued  until  the 
29th  of  October  1830,  when  the  said  factory  was  recalled  by 
the  co-trustees,  the  late  William  Pringle  and  the  late  James 
Hunter :  Finds,  that  on  the  following  day,  the  bankruptcy  of 
the  said  William  Molle  was  declared,  and  that  a  large  balance 
was  then  due  by  the  said  William  Molle,  as  factor  to  the  trust- 
estate,  amounting,  according  to  the  pursuers'  statement,  to  the 
sum  of  £5729  Sterling :  Finds,  that  the  object  of  the  first  con- 
clusion of  the  present  summons,  is  to  fix  upon  the  defenders, 
the  representatives  of  the  said  William  Pringle  and  of  the  said 
James  Hunter,  a  liability  for  the  said  balance :  Finds  that  the 
said  late  William  Pringle  being  not  only  a  trustee,  but  having 
been  appointed  cashier  with  an  additional  salary,  undertook  in 
that  double  character  the  special  duty,  and  had  the  special  merinsi 
of  superintending  and  controlling  the  actings  and  the  accounts 
of  the  fiictor  and  co-trustee  Mr  Molle :  Finds  it  established  by 
the  documents  in  process,  that  the  late  William  Pringle  was  ap- 
prised of  the  fiictor*s  irregularity  in  failing  to  pay  up  and  account 
for  the  annual  balances  of  his  intromissions :  Finds  that  the  said 
William  Pringle,  though  thus  aware  of  the  factor  Mr  Molle's 
violation  of  bis  duty,  took  no  steps,  either  by  requiring  caution, 
or  insisting  for  payment,  or  recalling  the  fhctory,  for  securing 
the  trust-estate  agaiiMt  the  consequences  of  the  irregularities  of 
the  factor,  of  which  he  was  so  cognisant :  Finds,  that  in  these 
circumstances,  the  late  William  Pringle  did  incur  a  liability  for 
the  loss  uldmately  occasioned  to  the  trust-estate  by  the  failure 
of  the  said  factor  William  Molle :  Therefore,  finds  the  defen-> 
ders,  the  representatives  of  the  said  William  Pringle,  liable  for 
the  balance  due  by  the  said  William  Molle  as  factor,  and  ap- 
points the  case  to  be  oalled,  that  this  balance  may  be  precisely 
ascertained,  but  assoilaes  the  said  representatives  from  the  other 
conclusions  of  the  libel,  and  decerns ;  and  in  regard  to  the  de- 
fenders, the  representatives  of  the  late  James  Hunter,  assoilzies 
them  from  the  whole  conclusions  of  the  libel,  and  decerns : 
Finds  them  entitled  to  their  expenses,  and  allows  an  account 
thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor, 

*^  JVb^^.-^There  are  various  oonclusiens  in  this  summons 
which  present  no  difficulty,  and  which ,  indeed^  were  hardly 
touched  on  in  the  argument  before  the  Lord  Ordinary. 

'*  lt<.  Considering  the  Urge  discretionary  powers  conferred 
by  the  trust-deed  on  the  trustees,  in  regard  to  the  expenses  of 
management,  the  Lord  Ordinary  sees  no  ground  for  questioning 
the  amount  of  the  salaries  allowed  to  the  cashier,  factors  or 
agents ;  upon  which  it  may  also  be  renuurked,  that,  comparing 
the  present  system  of  mauagement  followed  by  the  pursuers 
themselves  with  that  under  the  trust,  the  former  is  considerably 
the  more  expensive  of  the  two.  As  to  the  appointment  ta 
those  offices  of  persons  holding  the  situation  of  trustees,  the 
Lord  Ordinary  has  to  observe,  that  the  impropriety,  inexpe- 
diency and  hasard  of  such  a  course,  is  well  exemplified  in  the 
present  case.  Considering  the  evident  consequences  of  such 
nominations,  by  which  the  interest  of  the  same  individual,  as  an 
officer  under*  the  trust,  may,  and  in  many  casett  must  be  placed 
in  opposition  to  his  duty  as  trustee,  muoh  might  be  said  against 
their  legality.  But,  taking  into  view  the  notoriety  of  the  prac- 
tice, and  the  extent  to  which  it  has  been  carried  in  this  country 
without  any  attempt  at  challenge,  the  Lord  Ordinary  does  not 
consider  himself  warranted  in  sustaining  this  circumstance  as  fk 
substantive  objection  to  the  trust-management. 

**  2(//y,  In  regard  to  the  conclusion  for  *  malversations'  coqi* 
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mitted  by  the  trustees,  it  must  be  at  once  dismissed,  as  the  re- 
cord contains  no  specific  statements  ofany  malversations  requir- 
ing further  inquiry. 

"  Sdly,  The  same  remark  applies  to  the  general  conclusion 
for  accounting.  The  whole  accounts,  audited  by  an  accoimt- 
ant  of  character,  are  now,  and  have  been  from  the  beginning, 
in  process,  and  in  so  far  as  the  Lord  Ordinary  is  aware,  there 
is  no  objection  to  any  of  the  articles  of  them,  except  those  con- 
nected with  the  balance  due  by  the  factor  Mr  Molle.  Indeed, 
from  what  took  place  at  the  debate,  that  appears  to  the  Lord 
Ordinary  to  form  substantially  the  only  ground  of  dispute  be- 
tween the  parties ;  and  in  regard  to  it,  he  has  found  it  necessary 
to  make  a  material  distinction  between  the  case  of  the  late  Mr 
Hunter  and  that  of  Mr  Pringle.  Against  the  former  and  his  re- 
presentatives, the  claim  seems  to  be  groundless.  Mr  Hunter, 
though  a  trustee,  took,  or  rather  was  allowed  little  or  no  share 
of  the  management.  He  was  resident  in  Berwickshire,  and 
acted  as  the  country  agent  of  the  trust.  Mr  Pringle  and  Mr 
Molle,  the  other  two  trustees,  resided  in  Edinburgh ;  being  a 
quorum,  they  had  the  means  of  carrying  on  the  management 
without  requiring  the  presence  of  Mr  Hunter  at  their  meetings, 
and  the  inference  fairly  to  be  drawn  from  the  correspondence 
is,  that  they  were  not  disposed  to  admit  him  into  the  manage- 
ment, farther  than  was  absolutely  necessary.  Accordingly,  the 
Lord  Ordinary  is  satisfied,  on  a  perusal  of  the  documents,  that 
the  late  Mr  Hunter  was,  from  the  year  1822,  entirely  in  the 
dark  as  to  the  true  state  of  the  factor's  accounts,  and  the  con- 
tinued balances  allowed  to  remain  in  his  hands.  It  also  ap- 
pears, that  from  the  5th  of  February  1829,  he  made  constant 
attempts,  though  unsuccessfiilly,  to  get  access  to  those  accounts, 
and  it  was  not  until  the  end  of  September  1830  that  they  were 
put  into  his  hands.  From  that  time  he  did  every  thing  in  his 
power  to  obtain  payment  from  Mr  Molle  ;  and  indeed,  it  is  to 
his  exertions  that  the  ultimate  recal  of  the  factory  may  be  as- 
cribed. 

'*  In  these  circumstances,  considering  the  exuberant  confidence 
reposed  in  the  trustees  by  the  trust-deed,  the  reliance  Mr  Hun- 
ter was  fairly  entitled  to  place  in  the  acting  quorum  of  the  trus- 
tees, Mr  Pringle  and  Mr  Molle,  two  professional  persons  of  the 
first  respectability,  the  backwardness  of  those  gentlemen  to  com- 
municate with  Mr  Hunter,  his  ignorance  of  the  factor's  balances, 
and  his  anxiety  and  activity  from  the  moment  his  suspicions 
were  roused,  and  his  attention  called  to  the  matter,  the  Lord 
Ordinary  must  hold  that  Mr  Hunter  and  his  representatives  are 
fully  entitled  to  the  benefit  of  the  protecting  clauses  of  the  trust- 
deed  ;  and  he  may  further  observe,  that  the  charge  made  in 
this  clamorous  summons  against  the  late  Mr  Hunter,  of  enter- 
ing into  a  corrupt  compact  with  the  late  Mr  Pringle,  by  which 
he.  Hunter,  abandoned  the  action  he  had  raised  against  Mr 
Pringle,  in  consideration  of  Pringle  resigning  the  trust  in  his 
favour,  seems  most  absurd  and  unwarrantable,  now  that  it  is 
established  by  the  documents  in  process,  that  Mr  Hunter  truly 
acted  in  those  matters  as  the  instrument  of  the  pursuer,  the  heir 
of  entail,  and  an  instrument  which,  considering  the  somewhat  ex- 
traordinary and  unscrupulous  proposals  made  to  him  in  the 
course  of  those  proceedings,  the  pursuer  evidently  viewed  as 
completely  under  his  power.  Upon  all  these  grounds,  the  Lord 
Ordinary  has  thought  himself  bound  to  award  expenses  to  the 
representatives  of  Mr  Hunter. 

**  The  case  of  Mr  Pringle  is  very  different,  though,  in  one  par- 
ticular, viz.,  the  fairness  and  good  faith  of  his  actings,  his  cha- 
racter stands  perfectly  unimpeached.  The  whole  charges  made 
against  him  in  the  summons,  of  wilful  violation  of  his  duty,  and 
corrupt  connivance  at  the  dilapidation  of  the  trust-fiinds,  ap- 
pear to  be  utterly  without  foundation,  and  might  have  been 
spared.  At  the  same  time,  the  Lord  Ordinary  is  compelled  to 
hold,  that  there  was  such  a  constructive  violation  or  neglect  of 
his  duty,  as  to  render  him  liable  for  the  consequences.  It  is 
true,  that  by  the  trust-deed,  the  trustees  are  protected  from  any 
further  liability  for  their  factor,  than  that  he  shall  *  be  habit  and 
repute  and  responsible  at  the  time  of  entering  upon  office ; '  and 
it  also  appears  that  Mr  Molle  was  habit  and  repute  responsible, 
not  only  at  the  time  of  entering  upon  his  office,  but  until  a  very 
ihort  time  indeed  before  the  public  declaration  of  his  bank> 


ruptcy.  But  the  present  case,  like  every  other  of  the  kind, 
must  depend  upon  its  special  circumstances.  Now,  here  Mr 
Pringle  was  not  merely  a  trustee  receiving  the  allowance  grant- 
ed by  the  truster — he  was  the  cashier  appointed  by  himstflf  and 
his  co-trustees,  with  an  additional  salary.  It  ^vas  his  duty,  and 
he  had  the  power  to  ascertain  the  state  of  the  factor's  accounts, 
and  to  restrict  his  balances  within  a  reasonableamount,  whatever 
delay  might  occur  in  the  formal  auditing  of  those  accounts  by 
the  accountant — a  delay  which,  in  this  case,  occasionally  ex- 
tended to  years  after  the  accounts  were  given  in — the  cashier, 
whose  province  it  was  to  collect  and  apply  the  trust-fiinds  to  the 
proper  purposes  of  the  trust,  was  bound  to  inquire  and  to  know 
how  the  foctor's  accounts  stood.  It  is  proved  by  the  docu- 
ments in  process  that  he  did  know,  and  that  the  irregularity  of 
the  large  balances  retained  by  the  &ctor,  was  repeatedly  noticed 
by  the  accountant.  Mr  Pf  ingle's  case,  then,  is  not  merely  that 
of  a  trustee  relying  on  the  circumstance  of  a  factor  being  habit 
and  repute  responsible,  for  Mr  Pringle,  as  trustee  and  cashier, 
had  the  means  of  knowing,  and  knew  that  whatever  might  be 
Mr  Molle's  general  character  for  solvency,  he  was  in  the  habi- 
tual violation  of  his  duty  as  factor,  and  was  either  unable  or  un- 
willing to  account  properly  for  the  trust-funds.  Having  this  in- 
formation, Mr  Pringle  neither  required  caution,  nor  communi- 
cated the  matter  specially  to  his  co-trustee  Mr  Hunter,  for  the 
purpose  of  recalling  the  factory  ;  but  knowing,  as  he  did,  at  the 
end  of  the  year  1829,  the  large  balance  in  the  account  of  that 
year  due  by  the  fector,  he  allowed  him  to  go  on  collecting  the 
rents  for  the  year  1830,  thus  increasing  the  balance  to  a  great 
amount,  if  not  to  the  sum  actually  conduded  for.  It  is  quite 
possible,  and  indeed  there  is  no  reason  to  doubt,  that  this  con- 
duct on  the  part  of  Mr  Pringle  proceeded  from  an  ill-founded 
reliance  on  Mr  Molle's  solvency,  and  from  a  reluctance  to  take 
strong  measures  against  a  person  with  whom  he  was  on  a  foot- 
ing of  intimacy  and  confidence.  But  it  appears  to  the  Lord 
Ordinary,  that  the  consequences  of  this  mistaken  confidence 
must  be  borne  by  him,  and  not  by  the  trust-estate,  of  which  he 
was  the  guardian. 

"  Before  concluding,  the  Lord  Ordinary  feels  himself  called 
upon  to  notice  the  enormous  accumulation  of  documentary  eri- 
dence  with  which  this  process  has  been  incumbered.  That  of 
the  pursuer  extends  to  300  pages  of  print,  while  on  the  pert  of 
the  defenders  there  are  about  200  more.  It  is  true  that  this 
case,  turning  much  upon  written  evidence,  required  the  printing 
of  documents  to  a  certain  extent.  But  he  must  say,  that  this 
mass  of  pretended  evidence,  whether  the  indiscriminate  admis- 
sion or  confused  arrangement  of  its  contents  be  considered,  has 
had  the  effect  of  obscuring  rather  than  of  elucidating  the  points 
in  dispute,  and  may  form  a  fit  subject  of  consideration  in  dis- 
cussing the  point  of  expenses," 

The  pursuers  reclaimed  generally,  as  also  Pringle's 
representatives.     At  advising, 

Lord  Gillies. — I  shall  state  my  opinion  very  shortly,  without 
going  into  such  a  heap  of  evidence  as  has  been  here  amassed, 
the  greater  part  of  which  tends  to  confuse  the  case.  As  to 
Hunter,  I  coincide  in  the  opinion  expressed  by  the  Lord  Ordi- 
nary. As  to  Pringle,  however,  I  differ  from  his  Lordship,  as  I 
consider  there  is  less  ground  even  for  subjecting  him  than 
Hunter.  Pringle  appears  to  me  to  have  acted  all  along  in  bona 
fide ;  and  it  is  only  in  cases  of  gross  neglect  that  a  trustee  is 
made  liable.  What  was  the  case  here  ?  No  doubt  the  money 
sometimes  may  have  lain  rather  long  in  Molle's  hands;  hut  I 
should  like  to  know  if  there  be  any  trust  such  as  this,  of  such 
magnitude,  where  that  does  not  take  place  every  day.  I  am 
aware  that  a  salutary  practice  has  place  in  England,  where  mea- 
sures are  resorted  to  to  check  this,  but  in  Scotland  a  looser 
practice  has  room ;  and  in  terms  of  this  deed  of  trust,  I  do  not 
see  that  in  this  respect  solely,  there  was  any  gross  irregularity, 
and  certainly  no  strict  rule  is  laid  down  in  it  for  the  mode  of 
accounting.  Looking,  therefore,  at  the  manner  Pringle  acted, 
I  am  for  altering  the  Lord  Ordinary's  interlocutor.  Another 
ground  for  liability  has  been  raised  against  Pringle,  viz.,  that  be 
was  cashier.  I  do  not  see  that  that  affects  the  question  in  the 
present  circumstances. 
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Lord  Mackenzie I  concur  in  that  opinion.     This  trust,  in 

my  opinion.  Is  a  friendly  and  gratuitous  trust ;  for  the  sum  of 
£100  B-year  was  declared  to  be  the  sole  remuneration  divisible 
among  these  three  persons.  That  sum  cannot,  of  itself,  convert 
the  trust  into  a  different  sort  of  employment,  having  different 
tnd  stricter  rales  to  guide  it.  Looking,  too,  at  the  terms  and 
prorisions  of  the  deed,  I  think  it  must  be  so  held,  that  it  is  a 
friendly  and  gratuitous  trust.  The  purposes  are  declared  to  be 
tb^se:— (His  JLordship  read  from  the  trust-deed).  Now,  in 
aof  way  in  which  it  can  be  viewed,  every  aspect  shows  me  that 
it  was  a  gratuitous  and  friendly  trust.  In  reference  to  the  fac- 
tor's acts,  Pringle  and  Hunter  would  no  doubt  be  liable  for 
(/o/iu  or  culpa  lata,  as  in  the  general  case.  To  that  extent 
they  ought  and  must  be  liable  under  this  trust,  but  certainly 
for  nothing  less ;  and  that  certainly,  even  if  we  consider  the  ex- 
tent of  the  protecting  clause  made  in  &vour  of  the  trustees  here. 
Now,  the  question  I  think  just  comes  to  be,  whether  they  have 
been  guilty  of  doltts  or  culpa  lata  f  Of  fraud  there  is  no  evi- 
dence ;  but  besides,  it  is  not  alleged  in  the  action.  Of  culpa 
lata  there  is  no  sufficient  evidence ;  for  blame,  to  inculpate  these 
gentlemen,  must  be  of  the  nature  of  some  gross  disregard  of  the 
roterest  of  the  trust, — doing,  or  neglecting  to  do  something  in 
fiirtberance  of  their  own  selfish  ends.  I  have  looked  in  vain  for 
evidence  of  any  thing  of  that  sort,  and  I  am  not  satisfied  that  if 
these  affairs  had  been  managed  in  the  truster's  own  lifetime,  that 
Pringle  and  Hunter  might  not  have  gone  on  just  in  the  same  way, 
sod  the  truster  been  as  long  at  coming  to  open  war  against  the 
factor.  Besides,  T  see  no  reason  for  making  any  distinction  be- 
tween Pringle  and  Hunter;  and  I  certainly  do  not  think  that 
there  is  any  ground  for  drawing  a  distinction  between  Pringle's 
liability  as  a  trustee,  and  as  cashier,  in  the  case  before  us.  I 
cannot  see  why  he  should  be  rendered  liable  any  more  for  being 
cashier,  than  as  trustee ;  but  even  supposing  so,  I  consider  that 
Pringle  is  still  in  pari  casu  with  Hunter. 

lard  CorehouMe, — I  agree  with  the  concluding  observations 
of  the  Lord  Ordinary's  note,  that  there  has  been  a  great  deal 
too  much  printing  here,  for  it  does  tend  in  thb  case  greatly  to 
confuse,  instead  of  elucidating  it.  In  regard  to  the  point  at 
issue,  the  liability  of  these  parties,  it  appears  to  me  that  the 
summons  is  so  laid,  that  if  effect  were  given  to  it,  no  clause  of 
protection,  however  strong,  could  be  conceived  so  as  to  afford 
nfety  to  trustees.  The  summons  is  laid  against  these  gentle- 
men as  having  been  guilty  of  gross  negligence  and  wilful  and 
corrupt  violation  of  their  duties  as  trustees.  Now,  none  of  these 
allegations  has  been  proved ;  and  it  appears  to  me  to  be  admit- 
ted on  the  record  by  the  pursuers,  that  there  was  no  foundation 
for  these  assertions,  for  they  appear  to  be  withdrawn  in  the  case 
drawn  by  Mr  Wood  for  the  pursuer.  Thus,  at  p.  68,  it  is  said, 
that  "  the  passages  which  have  now  been  quoted  from  the 
snmmons  at  Hunter's  instance,  afford  sufficient  evidence  of  the 
op'mions  which  he  entertained,  of  how  much  the  interests  of 
the  trust  had  been  sacrificed  In  almost  every  department  of  the 
>^8 ;  and  although  the  pursuers  have  not  followed  out  the 
conclusions  of  the  present  action,  as  regards  the  malversations 
in  the  trust  generally,  they  need  only  refer  your  Lordships  to 
the  statements  made  by  Mr  Hunter  upon  the  subject,  to  show 
that  it  was  not  without  probable  cause  that  they  were  brought 
forward  in  the  libel."  Thus,  then,  these  charges  are  given  up. 
I  will  say,  besides,  from  having  attentively  considered  the  whole 
productions,  that  there  was  no  foundation  for  making  them. 
It  is  my  opinion,  that  it  is  established  that  Pringle's  hands  were 
clean ;  and  not  only  do  I  say  so,  but  I  consider,  as  matter  of 
conviction,  that  in  the  whole  matters  his  heart  was  pure.  I 
think,  therefore,  that  such  imputations  ought  to  have  been 
spared.  Let  us  see  if,  on  the  facts,  these  parties  have  incurred 
liability.  There  are  two  grounds  on  which  Pringle's  liability 
IS  sought :  first,  as  trustee ;  and,  secondly,  as  cashier.  In  the 
hght  of  trustee,  and  in  so  far  as  neglect  and  omission  are  con- 
^rned,  the  clause  of  protection  in  the  deed  is  sufficient  to  save 
him  and  Hunter.  With  respect  to  that  clause,  I  never  saw  a 
clause  of  the  kind  so  broadly  expressed ;  and  I  do  not  wonder 
™  it  was  so  conceived,  for  the  trust  imposed  was  exceedingly 
t'oublesome,  and  the  remuneration  very  trifling.  It  amounted 
only  to  £100  a-year,  which  was  to  be  divided  among  three 


persons,  that  is,  £33  to  each  per  annum.  It  is  to  be  remarked, 
therefore,  that  the  trust  was  intended  as  a  mere  gratuitous  and 
friendly  office.  Now,  I  have  not  seen  any  ground  for  holding 
Pringle  liable,  and  to  take  from  him  the  benefit  of  the  protect- 
ing dause.  As  to  the  other  ground,  viz.,  that  of  cashier,  it 
appears  that  Mr  MoUe  elected  Pringle  to  the  office  of  cashier ; 
that  Pringle  chose  MoUe  to  the  office  of  factor,  and  that  MoUe 
and  Pringle  elected  Hunter  to  the  office  of  country  agent.  In 
regard  to  such  arrangements  under  a  trust,  I  have  often  thought 
it  a  subject  of  great  regret  that  this  practice  has  been  coun- 
tenanced at  all  in  trusts  in  this  country.  There  can  be  no 
question,  however,  that  the  practice  has  been  countenanced, 
and  allowed  to  be  introduced,  but  I  think  very  unwisely ;  for 
it  takes  off  many  of  the  salutary  checks  from  trustees,  and 
creates  a  variety  of  discordant  interests  in  the  trustees  them- 
selves elected  to  such  offices,  tending  eventually  to  prejudice  and 
affect  the  trust-estate.  Since  the  case  of  Lady  Montgomery, 
however,  it  has  received  such  authority  that  there  can  be  no 
question  now  that  the  practice  has  obtained  very  extensively, 
however  injudicious  it  may  be.  I  am  afraid,  therefore,  that  with- 
out evidence  of  gross  misconduct  in  this  case,  there  is  no  good 
ground  of  objection  to  be  drawn  from  the  fact  of  the  election 
by  one  another  to  offices  under  this  trust.  Pringle  was  liable 
in  ordinary  dih'gence  in  the  trust.  Now,  is  his  nomination  to 
the  office  of  cashier  such  as  that  it  alone  shall  withdraw  him 
from  the  immunity  afforded  by  the  protecting  clause  ?  If  he  had 
been  required  by  the  trust  to  perform  certain  duties,  and  he  had 
wilfully  neglected  these,  it  might  have  been  different ;  but  of 
this  I  see  no  evidence ;  and  in  his  actings  as  cashier,  though 
he^  is  subject  to  the  remark  of  carelessness,  I  have  seen  no 
evidence  of  wilful  interested  misconduct.  He  had  a  difficult 
duty  to  perform  with  the  factor.  It  was  impossible  to  get  the 
factor,  in  such  an  extensive  trust,  to  be  ready  with  his  accounts 
and  bills  to  the  precise  day.  The  factor  had  raultifiirious  duties 
imposed  on  him,  arising  from  the  number  of  tenants,  of  legatees, 
and  annuitants,  and  to  settle  a  variety  of  interests  and  claims  on 
the  land.  Can  it  then  be  wondered  at  that  the  moneys  lay  in 
the  factor's  hands  for  a  longer  period  than  if  the  estate  had  been 
more  easily  managed  ?  Besides,  the  rents  were,  in  many  in- 
stances, payable  at  Candlemas  and  Lammas,  so  that  it  was  not 
easy  to  account  readily  by  the  3ist  December,  especially  where 
there  were  arrears.  In  all  the  evidence  which  has  been  set 
before  us,  I  do  not  see  that  Pringle  wilfully  neglected  the 
affairs  in  his  relation  with  Molle ;  nor  do  I  see  any  evidence 
which  ought  to  deprive  him  of  the  benefit  of  the  protecting 
clause.  Indeed,  I  can  see  many  apologies  why  Pringle  was  not 
so  strict  with  Molle  as  he  might  have  been,  if  he  had  been  a 
stranger.  MoUa  was  the  intimate  and  trusted  friend  of  Mr 
Home,  and  was  intimately  acquainted  with  him,  and  his  af&irs. 
He  was  beyond  doubt  perfectly  solvent  when  he  entered  to  his 
office,  and  this  has  not  been  questioned.  He  was  reported  to 
be  a  person  of  large  property,  and  was  thought  to  be  quite  sol- 
yent  till  the  very  day  of  bis  unexpected  bankruptcy.  No 
doubt  Pringle  was  negligent  in  calling  Molle  to  settle  his  ba- 
lances, but  I  see  many  apologies  also  for  his  not  having  done  so. 
Though  I  admit  that  he  was  negligent,  yet  the  negligence  does 
not  approach  to  that  degree  of  culpa  which  is  sufficient  to  make 
him  liable.  In  the  circumstances,  I  cannot  see  that  there  is 
any  ground  for  saying,  that  either  Pringle  or  Hiuiter  were 
guilty  of  wilful  wrong.  Indeed,  when  Pringle  was  put  on  his 
guard  as  to  Molle,  he  bestirred  himself  most  actively  in  bring- 
ing him  to  account.  In  respect  of  Pringle,  I  quite  agree,  there- 
fore, with  what  has  been  said  by  Lord  Gillies  and  Lord  Mac- 
kenzie i  and  I  do  not  think  that  he  stands  differently  from 
Hunter.  Indeed,  if  any  distinction  is  to  be  drawn  between 
Pringle  and  Hunter,  I  should  say  the  distinction  would  be  to 
the  disparagement  of  the  latter ;  for  it  appears  from  the  corres- 
pondence, that  Hunter  tried  to  drive  Pringle  from  the  manage- 
ment, in  order  that  he  might  get  the  whole  into  his  own  hands. 
Lord  President, — With  regard  to  Pringle,  I  cannot  agree 
with  your  Lordships,  though  I  admit  that  the  protecting  clause 
is  very  broad,  and  that  we  cannot  infer  a  liability  against 
him,  merely  from  his  acting  as  cashier.  Pringle  had  a  remu- 
neration as  trustee ;  but  besides,  when  he  took  the  office  of 
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cashier,  he  did  not  undertake  to  perform  the  office  gratuitoiialy : 
he  was  to  receive  a  payment  for  the  duties  of  cashier,  besides 
what  he  got  as  trustee.  By  doing  so,  I  conceive  he  put  himself 
in  a  different  situation  from  the  position  in  which  he  would 
have  been,  had  he  acted  merely  as  a  trustee.  By  taking 
a  salary  as  cashier,  it  rolled  back  upon  him,  if  I  may  use  the 
expression,  his  duties  of  trustee,  and  imposed  upon  him  there- 
by greater  liabilities,  and  made  him  responsible  for  a  greater 
degree  of  diligence  in  the  trust  affairs.  It  is  not  because  he 
acted  as  cashier  alone  that  I  hold  him  liable  in  his  dealings 
with  MoUe,  it  is  because  he  took  a  payment  for  it  over  and 
above.  So  I  confess  that  Pringle  is  in  a  less  favourable  posi< 
tion  than  Hunter.  As  to  him,  he  was,  in  one  sense,  in  a  sort 
of  official  situation  too,  viz.,  that  of  law  agent  in  the  country ; 
but  I  observe,  that  he  very  early  wished  Pringle  to  call  Molle 
to  account ;  for  being  a  Berwickshire  man,  he  had  probably  bet- 
ter information  as  to  MoUe's  credit.  Pringle,  however,  did 
not  follow  this  advice.  I  therefore  think  him  liable,  for  these 
reasons,  and  on  this  last  account,  that  he  did  not  take  the  hint 
in  time. 

The  Court,  on  the  note  for  Pringle's  representatives, 

"  Recal  the  interlocutor  reclaimed  against,  assoilzie  the  complain- 
era  from  the  conclusion  of  the  libel,  and  decern,  but  find  no  ex- 
penses due  to  either  party." 

On  the  note  for  Home,  &c., 

*'  Recal  that  part  of  the  interlocutor  complained  of,  which 
finds  the  representatives  of  the  late  James  Hunter  entitled  to 
expenses,  and  find  no  expenses  due  to  either  party :  Quoad 
ultra,  adhere  to  the  interlocutor,  and  refuse  the  desire  of  this 
note." 

Lord  Ordinary,  Fullerton ^Aet.  Dean  of  Faculty  (Hope), 

Solicitor-Oeneral  (Rutherfurd),  A.  Wood;  Sang  and  Adam, 
S.S.C,  Agents Buchanan,  A.  Anderson,  for  Hunter* s  repre- 
sentatives;  W.  Pollock,  S.S.C,  Agent D.  M'Neill.  Forsyth, 

J.  S.  More, /or  Pringle s representatives;  Daniel  Fisher,  S.S.C, 
Agent D.,  C/erA.— [G.D.F.] 


2d  December  1837. 
First  Division (G.D.F.) 


No.  46. — The  Trustees  of  the  late  Alexander 
Duke  of  Gordon,  Petitioners^  v.  Her  Grace 
Charlotte  Duchess  Dowager  of  Richmond 
and  Others,  Trustees  appointed  hy  Act  of  Parlia- 
ment to  Sell  the  Entailed  Estate  ofDurriSy  Respon- 
dents, 

Entail— Provisions  to  Children-^Bond  of  Provision — Entailer's 
Debt — Interest  (Money) — An  heir  of  entail  in  possession,  in 
virtue  of  powers  contained  in  the  tailzie,  executed  a  bond  of 
provision  for  £1000,  in  favour  of  a  younger  child.  The  next 
heir-substitute  having  succeeded  in  1779,  failed  to  pay  the  in- 
terest on  the  bond  down  to  1795.  T%e  bond  and  claim  were 
assigned  by  the  child  in  whose  favour  the  provision  had  been 
executed,  to  a  third  party,  and  it  appeared  that  the  interest 
accruing  subsequent  to  the  assignation  had  been  paid — Held, 
at  a  distance  of  forty-two  years,  that  the  claim  for  the  interest 
from  1779  to  1795  still  affected  the  entailed  estate  as  entailer's 
debt. 

By  the  entail  of  the  estate  of  Durris  a  power  is  given 
to  the  heirs  in  possession  to  make  provision  for  their 
wives  and  children,  by  a  clause  expressed  in  the  fol- 
lowing terms : 

"  As  likewise  it  shall  be  lawful  to  the  said  heirs  of  tailzie  to 
provide  their  wives  to  competent  liferent  portions,  and  their 
children  to  reasonable  and  competent  portions,  as  becomes  their 
quality,  and  as  the  said  estate  may  conveniently  suffer  and 
bear." 

In  the  year  1750,  Charles  Earl  of  Peterborough  was 


the  heir  in.  possession  of  the  estate,  and  on  the  20th  of 
November  of  that  year,  he  granted  a  bond  of  provision 
in  favour  of  Lady  Mary  Mordaunt,  his  second  daugh- 
ter, for  the  sum  of  £1000,  payable  at  his  death.  In 
1779,  Charles  Earl  of  Peterborough  died,  and  was  suc- 
ceeded by  his  son,  Charles  Henry  Earl  of  Peterborough. 
In  1790,  Lady  Mary,  not  having  obtained  payment 
either  of  the  principal  or  interest,  raised  an  action  of 
constitution  against  her  brother  the  Earl,  in  which, 
after  considerable  litigation,  a  final  decree  was  pro- 
nounced on  21st  February  1793.  On  this  decree  of 
constitution,  inhibition,  and  afterwards  a  summons  of 
adjudication,  were  raised.  The  debt  was  then  assigned 
to  Mr  Hogg  of  Raemoir,  and  on  2d  May  1795,  Earl 
Charles  Henry  granted  a  bond  of  corroboration  for  the 
principal  sum  of  £1000,  and  £757.  13.  5.  of  interest, 
accumulated  into  a  capital  of  £1757*  13.  5.,  with  in- 
terest from  1st  January  1795.  This  bond  was  con- 
veyed by  Mr  Hogg  to  Mr  Craig  of  Craigmyle  and 
others,  his  trustees,  by  them  to  George  Primrose,  the 
grandson  of  Mr  Hogg,  and  by  him  to  Mr  John  Low, 
writer  in  Stonehaven,  who  acquired  it  by  a  deed  of 
conveyance,  dated  2l8t  June  1813.  In  the  year  1814, 
Charles  Henry  Earl  of  Peterborough  died,  and  was 
succeeded  by  his  sister,  Mary  Baroness  Mordaunt.  In 
1817,  the  debt  was  acquired  by  the  late  Alexander 
Duke  of  Gordon,  Mr  Low  having  granted  a  conveyance 
on  the  23d  of  June  1817,  to  the  Rev.  John  Anderson 
and  James  Robertson,  W.S.;  and  Messrs  Anderson 
and  Robertson  having  afterwards,  on  23d  December 
1817,  transferred  the  security  to  the  Duke.  In  1819f 
Baroness  Mordaunt  died,  and  was  succeeded  as  heir  of 
entail  by  Alexander  Duke  of  Gordon,  who  possessed 
the  estate  till  his  death  in  1 827.  He  left  a  trust-set* 
tlement  in  favour  of  the  Duke  of  Richmond  and  others, 
the  petitioners,  by  which  he  conveyed  to  them  all  his 
estates,  real  and  personal,  pertaining  to  him  at  the  time 
of  his  death.  George  Duke  of  Gordon  having  suc- 
ceeded, made  up  titles  as  heir  of  entail  of  Durris,  and 
an  Act  of  Parliament  was  obtained  by  his  Grace,  to 
enable  him  to  sell  that  estate,  and  to  purchase  other 
lands  in  lieu  thereof.  In  carrying  this  Statute  into 
effect,  it  was  necessary,  under  the  authority  of  the 
Court,  to  ascertain,  inter  alia^  the  amount  of  the  heri- 
table debts  affecting  the  estate.  A  remit  was  made  to 
John  Russell,  W.S.,  embracing  this  and  Other  points. 
He  reported,  that  the  only  matter  which  had  given  rise 
to  any  question,  regarded  the  interest  upon  the  liond 
of  provision,  which  had  accrued  from  1779  to  January 
1795. 

The  petitioners,  in  arguing  that  the  interest  upon 
the  debt  from  1779  to  1795,  as  well  as  the  principal 
sum  itself,  must  form  a  burden  upon  the  price  of  the 
lands,  founded  on  these  cases, — Campbell,  29th  No- 
vember 1815,  F.  C;  Earl  of  Mar,  7th  July  1829. 

The  respondents  endeavoured  to  rest  their  case  upon 
the  circumstance  that  the  claim  had  lain  so  long  dor- 
mant at  the  instance  of  the  original  creditor  in  the 
bond,  as  affording  a  specialty,  while  interest  posterior 
to  these  dates  appeared  to  have  l>een  paid. 

At  advising,  the  Court  was  unanimously  of  opinion^ 
that  the  interest  which  had  accrued  between  1779  and 
1795,  formed  a  burden  on  the  entailed  estate. 
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Act.  P.  Robertson;  Shand,  Calder  and  Farquhar,  W.S., 

AyenU AU.  Urquhart;  James  Tytler,  W.S.,  Agent, — Napier, 

CUrk LG.  D.F.I 


2d  December  1837. 

First  Division (G.D.F,) 

No.  47. — Scott,  Petitioner. 

Process — Bankrupt — Sequestration — Discharge — Oath  —  Oath 
in  dischurge  taken  to  lie  in  retentis,  at  moving  the  petition  for 
intiaiMtiom  in  the  tingle  bUU, 

Scott  applied  by  petition,  with  concurrence  of  the 
trustee  oa  bis  sequestrated  estate,  and  of  four-fiilhs  of 
the  creditors  in  number  and  value,  for  a  discharge,  in 
terms  of  the  Gist  section  of  the  Bankrupt  Act.  The 
petitioner  being  under  the  necessity  of  immediately 
leaving  this  country,  without  the  prospect  of  returning, 
he  being  permanently  settled  furth  of  Scotland,  craved 
the  Court,  when  the  petition  was  moved  in  the  single 
bill  roU,  to  allow  his  oath  to  be  taken,  without  await- 
iDg  the  elapse  of  the  three  months'  intimation.  Seve- 
ral cases  were  mentioned  by  the  clerks,  to  whom  re- 
ference was  made,  in  which,  in  similar  circumstances, 
the  oath  had  been  allowed.  The  following  interlocu- 
tor was  pronounced : 

**  The  Lords  appoint  this  petition  to  be  intimated  in  the 
minnte-book,  and  on  the  walls,  and  in  the  Edinburgh  and  Lon- 
don Gaxetteft,  in  terms  of  the  Statute :  And,  in  the  circum- 
stances above  stated,  allow  the  petitioner's  oath  to  be  taken,  to  lie 
ta  retentiM,  as  prayed  for ;  and  he  having  appeared,  took  the  oath 
accordingly :  And  further,  the  Lords  remit  to  any  of  the  Lords 
Ordinary  of  this  Division,  during  the  ensuing  spring  vacation, 
with  power  to  resume  consideration,  and  to  grant  the  discharge, 
or  do  otherwise  as  shall  seem  just.'* 

Act,  J.  Marshall;  W.  and  D.  Allester,  Agents — Napier, 
CUrk [G.D.F.] 

2d  December  1837. 

Second  Division. — (J.D.M.) 

No.  48. — Guthrie  and  Baxter,  Pursuers^  v,  John 
Mason  and  Mandatories,  Defenders. 

Admiralty — Process — Caution —  Hie  defender  in  an  Admiralty 
process,  which  concluded  for  £2378,  having  been  appointed  to 
find  caution,  de  judido  sisti  et  judicatum  solvi  to  the  amount  of 
£2000,  reclaimed  and  pleaded,  that  the  Court  should  give  a 
remedg  bg  restricting  the  caution,  as  the  jurisdiction  was 
founded  on  an  arrestment  only  to  the  extent  of  £500 —  The 
Court  refused  the  reclaiming  note. 

This  was  an  Admiralty  case,  the  jurisdiction  against 
the  defender,  a  merchant  in  Memel,  being  founded  on 
an  arrestment  of  £500,  an  unpaid  balance  of  a  sum  of 
£1500  which  he  had  insured  on  a  ship,  for  the  value 
of  a  portion  of  the  cargo  of  which,  amounting  to  £2378, 
lost  through  alleged  misconduct,  the  present  action  was 
brought.  The  Lord  Ordinary,  on  the  motion  of  the  pur- 
suers, issued  an  order  on  the  defender  to  find  caution 
dejudieio  eisH  ei  judicatum  solvi  for  the  sum  of  £2000, 
to  which  the  pursuers  agreed  to  restrict  the  caution. 
The  defender  reclaimed  and  pleaded,  that  the  Court 
should  give  a  remedy,  by  restricting  the  caution  to  an 
obligation  de  judido  sisiiy  before  he  should  be  heard 
on  his  defences,  or  at  any  rate,  as  the  jurisdiction  was 
founded  on  an  arrestment  only  to  the  extent  of  £500, 
the  caution  should  be  limited  to  that  amount.  Their 
lordships  had  no  difficulty  in  refusing  the  note,  ob- 


serving, at  same  time,  that  if  the  claim  had  been  for 
a  random  sum  of  damages,  the  Court  might  have  in- 
terfered. 

Lord  Ordinary,  Jeffrey. -*i4c/.  Ad.  Anderson,  Neaves;  Wil- 
liam Miller,  S.S.G.,  Agent, —  Alt,  Ivory;  MaclacbUm and  Ivory, 
W.S.,  Agenis.~J[J,D.M.] 


2d  December  1 837. 


Second  Division. — (J.D.M.) 

No.  49. — James  Connell  and  George  Gi  v  an,  Com^ 

peting  Petitioners, 

Bankrupt — Sequestration — Trustee  —  Competition  —  Affidavit 
— Statute  54  Geo.  III.  c.  137 — Valuation  of  Security — Joint 
Obligation — Deduction — In  a  competition  for  the  office  oftrus- 
tee  on  a  sequestrated  estate,  objection  sustained  to  an  affidavit, 
that  while  it  bore  reference  to  the  debt,  as  contained  in  a  pro^ 
missory-note  signed  by  the  bankrupt  and  by  two  other  obligants, 
there  was  no  valuation  of  the  security  ajffbrded  the  claimant  by 
the  joint  obligation  of  the  co^bligants,  and  no  deduction  of 
such  valuation  was  made  from  the  amount  of  debt  claimed. 

Bankrupt — Sequestration — Claim — Statute  24  Geo.  II. — Tip- 
pling Act — 1.  Objection  sustained,  under  the  Tippling  Act,  fo 
portions  of  an  account  conaisting  of  spirituous  liquors. 

2.  A  claim  having  been  made  for  the  value  often  and  a  half 
acres  of  potatoes,  purchased  by  the  bankrupt^  who  failed  in 
implement  by  taking  delivery,  but  authorised  the  creditor  by 
letter  to  dispose  of  the  potatoes,  obliging  himself  to  make  up 
the  loss,-^an  objection,  that  the  claim  was  not  for  the  value  of 
the  potatoes,  as  there  had  been  no  delivery  of  goods,  but  for 
an  illiquid  claim  of  damages — repelled,  on  the  plea  thai  the 
ground  of  debt  was  the  contract  of  sale,  the  letter  being  only  a 

.  matter  of  evidence  of  the  claim. 

In  a  competition  for  the  office  of  trustee  on  the  se- 
questrated estate  of  William  Buttercase,  senior,  po- 
tatoe-merchant  and  general  dealer  in  6t  Andrews,  it 
was  objected  to  the  claim  of  the  petitioner,  Givan,  that 
the  affidavit  was  dated  5th  April  1837,  whereas  the 
sequestration  was  not  awarded  till  3d  May  1837;  and 
while  the  oath  contained  reference  to  the  debt  as  con- 
tained in  a  promissory-note  signed  by  the  bankrupt 
and  by  two  other  obligants,  there  was  no  valuation  of 
the  security  afforded  the  claimant  by  the  joint  obliga- 
tion of  the  eo-obligants,  and  no  deduction  of  such  va- 
luation was  made  from  the  amount  of  debt  claimed. 
The  oath  contained  this  statement  simply  :  *<  That  no 
part  of  the  said  sum  has  been  paid  or  compensated, 
nor  does  the  deponent  hold  any  security  therefor,  other 
than  the  said  promissory-note  and  said  decreet,''  being 
a  decreet  obtained  by  the  claimant  against  all  the 
debtors;  and,  therefore,  1^,  the  claim  was  not  supported 
by  such  an  oath  of  verity  as  was  required  by  the  Sta- 
tute, or  as  was  sufficient  to  import  that  the  sequestrated 
estate  was  liable  for  this  debt,  but  only  by  an  oath  to 
the  subsistence  of  the  debt,  emitted  a  month  previous 
to  the  sequestration ;  and,  2<//y,  that  the  oath  bore  no 
valuation  of  the  security  held  by  the  claimant  under 
the  obligation  of  the  two  co-obligants,  and  did  not  de- 
duct the  value  of  such  security  in  terms  of,  and  as  re* 
quired  by  the  Statute. 

To  this  it  was  answered — 1.  That  Givan  was  the 
petitioning  creditor  in  the  application  for  sequestra- 
tion, and  the  affidavit  was  emitted  in  order  to  support 
that  application  ;  that  it  was  in  the  usual  form  of  such 
affidavits,  and  by  describing  the  bankrupt  as  a  person 
whose  estates  were  liable  to  sequestration  under  the 
Statute  54  Geo.  III.  c.  137,  it  bore  internal  evidence 
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of  the  purpose  for  which  it  was  intended,  and  of  its  ap- 
plicability to  the  sequestration.  2.  It  was  denied  that  the 
affidavit  failed  to  value  or  deduct  any  security  which 
ought  to  have  been  valued  or  deducted ;  and  it  was  main- 
tained, that  the  debt  sworn  to  was  the  proper  debt  of  the 
bankrupt ;  that  the  bill  granted  for  it,  was  granted  for 
cash  lent  to  him;  that  the  other  two  obligants  on  the  bill 
were  not  liable  in  any  claim  of  relief  to  the  bankrupt, 
supposing  that  the  full  debt  had  been  paid  by  him ; 
but  they,  on  the  contrary,  would  have  had  a  claim  of 
relief  against  him  for  whatever  sums  might  have  been 
recovered  by  the  creditor  from  them.  This  the  re- 
spondent, Mr  Givan,  offered  to  prove  pro  ut  de  jure, 
or  by  the  oaths  of  the  bankrupt  and  the  other  obli- 
gants on  the  bill ;  that  the  debt  being  thus  the  proper 
debt  of  the  bankrupt,  Givan  was  not  bound  to  value 
or  deduct  the  security  of  the  other  obligants.  Sup- 
posing, however,  that  the  debt  were  not  to  be  held 
the  proper  debt  of  the  bankrupt,  the  claim  and  vote 
would  still  be  good  to  the  extent  of  one-third  of  the 
debt, — ^the  bankrupt  being  one  of  three  joint  obligants 
on  the  bilL 

An  objection  was  also  sustained  to  portions  of  an  ac- 
count, consisting  of  spirituous  liquors,  a  claim  for  such 
charges  not  being  actionable  under  the  Tippling  Act, 
24  Geo.  II.  Another  objection  to  a  claim  was  sus- 
tained in  regard  to  two  items:  '^  To  account,  £1.  16s. 
lOd.,"  and  "  Do.  £2.  2.  6.,"  neither  of  these  accounts 
being  produced,  nor  particulars  given. 

An  objection  was  stated  to  a  claim  for  ten  and  a  half 
acres  of  potatoes,  purchased  by  the  bankrupt  at  £9*  9s. 
per  acre, — he  having  failed  in  implement  by  taking 
delivery,  and  having  authorised  the  creditor  to  dispose 
of  the  potatoes,  obliging  himself  to  make  up  the  loss. 
The  letter  was  not  produced,  but  the  loss  was  stated 
at  £19-  14s.  The  letter  was  offered  to  be  produced. 
To  this  it  was  objected^  tliat  the  claim  was  not  for  the 
value  of  the  potatoes,  as  there  had  been  no  delivery  of 
goods,  but  for  an  illiquid  claim  of  damages.  An- 
steered — The  ground  of  debt  was  the  contract  of  sale. 
The  letter  was  only  a  collateral  document, — a  mere 
matter  of  evidence  of  the  claim. 

The  two  first  objections  having  been  sustained,  and 
the  third  repelled  by  the  Lord  Ordinary,  Givan  re- 
claimed.    On  advising, 

Lord  Medwyn  concurred  \nth  the  Lord  Ordinary  in  reject- 
ing Givan's  vote,  not  on  the  first  objection,  that  the  affidavit 
to  support  the  application  for  sequestration  could  not  be  used 
as  the  affidavit  for  his  claim,  but  on  the  ground  that  here  there 
were  other  obligants  on  the  document  of  debt,  and  the  former 
oath  was  not  sufficiently  explicit,  as  the  debt  might  have  been 
paid  in  the  interval  by  the  other  co-obligants. 

Lord  Glenlee — I  think  the  objection  to  this  affidavit  good. 
It  is  on  a  decree  obtained  against  three  different  individuals,  but 
it  does  not  follow  that  this  state  of  matters  continued.  Pay- 
ment may  have  been  got  from  the  other  obligants  in  the  mean- 
time,  and  the  affidavit  should  have  borne  distinctly  that,  at  the 
time  of  tendering  the  vote,  it  was  a  full  daim  against  the 
bankrupt. 

Lord  Justice'  Clerk  concurred. 

Their  Lordsbips  adhered  to  the  interlocutor  of  the 
Lord  Ordinary,  with  additional  expenses. 

Lord  Ordinary,  Mackenzie Act,  for   Givan,  D.   M'Neill, 

Deas;    Thomas  Landale,   S.S.C.,   Agent Alt.  for    Conncll, 

G.  Graham  Bell,  Cowan  j  D.  M.  Adamson,  S-SC.,  Agent 

[J.P.M.] 


2d  December  1837. 
Second  Division (J.D.M.) 

No.  50. — The  Edinburgh  Oil  Gas-Light  Company, 
Pursuers f  v.  Sir  William  Baillie  and  Others, 
Trustees  and  Executors  of  the  late  David  Clyne^ 
S,S,C^  Defenders. 

Title  to  Pursue — Instance — Competency — Partnership —  Dis- 
solution—  The  Statute  incorporating  "  the  Edinburgh  Oil 
Gas- Light  Company"  directing  that  "  by  that  name  they  shall 
and  may  sue  or  be  sued ;"  and  by  section  45,  declaring  that  no 
person  should  be  qualified  to  act  as  a  director  or  as  a  member 
of  the  committee  of  management  "  who  shall  be  a  shareholder 
or  proprietor  of  any  other  gas  company  in  Edinburgh,  or 
within  ten  miles  thereof;"  and  section  52  providing  that  the 
committee  of  management  should  have  power  to  make  calls — 
Held  that  an  action  was  competently  brought  in  name  of  the 
Company  for  calls  made  Ity  the  committee  of  directors,  and  that 
the  clause  prohibiting  directors  from  holding  shares  in  a  coal 
gas  company,  was  for  the  protection  of  the  general  body  of 
partners,  to  prevent  their  interests  being  sacrificed  to  that  of 
a  rival  manufactory,  and  ceased  to  be  operative  when  the 
manufacture  of  oil  gas  was  abandoned,  and  the  Company  eX" 
changed  their  property  for  coal  gas  shai'es. 

Stated  ohiter,  that  where  a  company  has  come  to  a  terminal 
tion  as  to  future  transactions,  it  still  subsists  for  winding  up 
its  affairs. 

The  present  action  was  raised  in  name  of  <<  the 
Edinburgh  Oil  Gas-Light  Company,  incorporated  by 
Act  of  Parliament,  6th  Greo.  IV.  cap.  76,"  and  con- 
cluded against  the  defenders,  for  payment  of  two  sums, 
as  the  seventh  and  eighth  calls  on  the  partners  of  the 
Company, — ^the  first  being  the  sum  of  £130,  made  at  a 
meeting  of  the  directors,  or  committee  of  management, 
on  23d  July  1 827  ;  and  the  second  for  the  sum  of 
£109*  4s.,  made  by  the  directors  or  committee  of  man- 
agement on  16th  June  1829. 

By  the  Statute,  the  Company  is 

"  declared  to  be  one  body  politic  and  corporate,  by  the  name 
of  *  The  Edinburgh  Oil  Gas- Light  Company,'  and  by  that  name 
shall  have  perpetual  succession  and  a  common  seal,  and  by  that 
name  shall  and  may  sue  or  be  sued." 

By  the  45th  section  it  was  declared,  that  no  person 
should  be  qualified  to  act  as  a  director,  or  as  a  member 
of  the  committee  of  management,  '<  who  shall  be  a 
shareholder  or  proprietor  in  any  other  gas  company  in 
Edinburgh,  or  within  ten  miles  thereof.''  Section  52d 
provides, 

"  That  the  committee  of  management  shall  have  full  power 
and  authority  from  time  to  time,  at  any  of  their  meetings  afore- 
said, to  make  such  call  or  calls  for  money  from  the  several  sub- 
scribers to  and  proprietors  of  the  said  undertaking,  iu  order  to 
defray  the  expenses  of,  or  of  carrying  on  the  same." 

The  57th  section,  in  regard  to  the  calls  to  be  made 
on  proprietors,  provides,  that  "  it  shall  be  lawful  for  the 
said  committee  of  management  to  sue  for  and  recover 
the  same,  with  interest 

In  consequence  of  certain  unforeseen  circumstances, 
which  rendered  it  necessary  to  abandon  the  manufac- 
ture of  oil  gas,  the  Company  resolved  to  ^ply  for  an 
Act  of  Parliament,  to  enable  them  to  manufacture  gas 
from  coal.  Having,  however,  met  with  the  decided 
opposition  of  the  Coal  Gas  Company,  they,  in  March 
1828,  entered  into  an  agreement  with  that  body,  for 
transferring  their  whole  stock  to  them,  on  receiving  in 
lieu  thereof  certain  shares  of  the  Coal  Gas  Company. 

Besides  various  defences  on  the  merits  o/  the  action, 
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it  was,  inter  aliuj  pleaded  in  limine^  that  the  action 
was  incompetent,  because  brought  in  name  of  the  Oil 
Gas  Company,  instead  of  that  of  the  committee  of  di- 
rectors, and  that  the  calls  to  enforce  which  it  was 
hroQght,  or  at  least  one  of  them,  was  incompetently 
made  by  directors  who  were  under  a  disqualification, 
by  holding  shares  in  a  coal  gas  company ;  and  the 
Company,  in  the  name  of  which  alone  it  was  raised, 
had,  for  above  seven  years,  had  no  existence,  and  lost 
any  corporate  privilege,  having  de  facto  been  dissolved 
and  extinguished,  and  the  whole  property,  heritable 
or  moveable,  connected  with  it,  the  regulation  of  which 
was  contemplated  and  directed  by  the  Act,  having 
been  illegally  transferred  to  another  Company,  called 
the  Edinburgh  Coal  Gas  Company,  incorporated  by 
Statute,  by  which,  and  for  behoof  of  which,  and  not 
of  <<  the  Edinburgh  Oil  Gas  Company,"  the  action  was 
raised. 

These  defences  were  reserved  until  a  record  was 
made  up  on  the  merits,  upon  advising  which  the  Lord 
Ordinary  repelled  the  whole  defences,  and  found  ex- 
penses due.  His  Lordship  added  in  a  note  to  his  judg<^ 
ment: 

"  There  were  only  two  of  the  preliminary  defences  insisted 
on  at  the  debate, — one,  that  the  action  was  incompetently 
brought  in  the  name  of  the  Oil  Gas  Company,  instead  of  that 
of  the  committee  of  directors ;  and  the  other,  that  the  calls,  to 
enforce  which  it  was  brought,  or  at  least  one  of  them,  was  in- 
competently made  by  directors  who  were  disqualified  by  holding 
shares  in  a  coal  gas  company. 

"  To  the  first  it  seems  a  sufficient  answer,  that  the  Statute 
expressly  provides  that  the  Company  shall '  sue  and  be  sued'  in 
that  very  name.  The  directors  are,  indeed,  also  authorised  to 
iue  for  post-due  calls ;  but  it  is  thought  to  be  clear  that  they 
could  only  sne  correctly  in  name  of  the  Company,  and  it  is  in 
this  way,  accordingly,  that  the  present  action  originated,  as  it 
appears  from  the  recorded  minutes  of  4th  November  1835,  that 
the  resolution  and  authority  to  institute  it  was  given  at  a 
meeting  of  the  general  committee  of  directors,. of, that  date, — 
the  summons  itself  being  dated  and  signeted  on  tfie  10th  of  that 
month. 

"  To  the  other  preliminary  defence  there  are  two  answers, 
cither  of  which  appears  to  be  conclusive,  Is^,  That  the  clause 
prohibiting  a  director  from  holding  shares  in  a  coal  gas  com- 
pany was  evidently  introduced  for  the  protection  of  the  general 
body  of  partners,  who  were  assumed  to  hold  no  such  shares, 
and  to  prevent  the  possibility  of  their  interests,  as  manufac- 
turers of  oil  gas,  being  sacrificed  to  that  of  a  rival  manufiictory, 
■nd  that  it  necessarily  ceased  to  be  operative  from  the  moment 
the  manufacture  of  oil  gas  was  altogether  abandoned,  and  the 
Company  itself  had  sold  or  exchanged  all  their  property  for 
coal  gas  shares.  The  second  answer  is,  that  at  the  date  even 
of  the  last  call,  no  one  director  had  actually  become  the  holder 
of  any  coal  gas  share, — the  whole  being  still  retained  in  the 
hands  of  the  Company  itself,  and  no  provision  made  till  after- 
wards for  distributing  them  among  such  of  the  partners  as 
Boight  wiah  to  receive  them,  and  make  the  necessary  applica- 
tion. 

"  Another  defence  was  slightly  noticed,  which  seemed  also 
to  be  of  a  preliminary  nature,  viz.,  that  the  action  in  the  Com- 
pany's name  was  incompetent,  because  the  Company  had  been 
(fissolved  several  years  before  it  was  raised.  But  to  this  also 
there  are  two  conclusive  answers ;  first.  That  even  if  the  Com- 
pany had  been  formally  dissolved,  or  come  to  a  termination  as 
to  future  transactions,  it  must  still  have  subsisted  for  the  pur- 
pose of  winding  up  its  affairs,  and  particularly  for  ingathering 
past-due  calls  from  its  members,  for  the  purpose  of  paying  its 
debts ;  and,  second.  That  in  a  strict  and  legal  sense  it  was  not 
actually  dissolved,  but  had  merely  discontinued  business,  and 
digposed  of  its  stock,  on  finding  the  concern  attended  with 


nothing  but  loss.  There  is  accordingly  no  act,  advertisement, 
or  declaration  of  dissolution  up  to  the  present  hour ;  but,  on 
the  contrary,  the  statutory  annual  meetings  have  all  along  been 
regularly  called,  and  the  necessary  office-bearers  appointed,  by 
whom  many  most  important  transactions  for  collecting  the  funds 
and  liquidating  the  debts,  have  been  recently  entered  into  in  the 
most  formal  manner,  as  officers  of  an  existing  corporation. 
Neither  the  Statute  nor  any  resolution  of  the  body  has  limited 
the  duration  of  the  Company  to  any  definite  period,  and  therefore 
it  appears  to  the  Lord  Ordinary,  that  though  now  in  a  state  of 
abeyance,  its  corporate  capacity  and  privileges  are  still  substan- 
tially existing,  and  might  be  resumed,  if  any  circumstances  should 
occur  which  made  it  advantageous  to  enter  again  upon  the  exer- 
cise of  them." 

The  defenders  reclaimed.     On  advising. 

Lord  Justice-  Clerk As  to  the  preliminary  points,  I  am  sa- 
tisfied the  interlocutor  is  well  founded,  for  the  reasons  stated 
by  the  Lord  Ordinary.  I  think  the  action  has  been  properly 
brought.  The  Act  of  Parliament  specifies,  that  actions  are 
to  be  brought  in  the  name  of  the  Company.  As  to  the  Com- 
pany having  been  dissolved,  I  entertain  doubts  of  that  on  the 
same  grounds  as  the  Lord  Ordinary.  For  winding  up  the  con- 
cerns of  the  Company  they  were  unquestionably  entitled  to  go 
on.  The  Company  was  never  dissolved  by  any  Act  of  the 
Legislature,  or  by  any  formal  procedure  pointed  out  by  their 
own  Statute. 

Their  Lordships  quite  concurred  with  the  Lord  Or- 
dinary on  the  preliminary  points,  and  the  following  in- 
terlooutor  was  pronounced : 

"  Adhere  to  the  interlocutor  complained  of,  in  so  fiir  as  it  re- 
pels the  preliminary  defences,  and  remit  to  the  Lord  Ordinary 
to  hear  parties  further,  as  to  whether  the  present  action,  and 
that  depending  on  the  remit  from  the  House  of  Lords,  should 
or  should  not  be  conjoined,  and  thereafter  to  do  as  he  shall  see 
cause." 

Lord  Ordinary,  JeSrey.-^Act.  Solicitor-General  TRuther* 
furd),  Moncreiff;  David  Manson,  S.S.C.,  AgeiU — Alt,  Dean 
of  Faculty  {Hope),  Hugh  Bruce;  Andrew  Gray,  W.S.,  Agent, 


6tk  December  1837. 
S£coND  Division. — (J.D.M.) 
No.   5\. — Sir    WiiiiiiAM    Baillie    and    Others, 
(Clyn^s   Trustees)^   Suspenders^  v.  Poor  David 
Ci*YNE,  Charger, 

Process — Appeal — Expenses— Competency — 48  Geo.  III.  c. 
151,  §  18-l.^n  appeal  having  been  entered  against  an  order 
for  interim  execution,  to  the  ejffect  of  enabling  a  party  suing  on 
the  poors* -roll  to  recover  his  expenses  pending  appeal,  and  an 
order  for  service  of  the  appeal  having  been  obtained  and  inti- 
mated— Held,  in  a  suspension  of  a  charge  for  payment  of  these 
expenses,  that  it  was  not  competent,  by  appeal,  to  stay  the 
execution  of  the  interim  regulation  of  the  Court. 

The  charger,  suing  in  forma  patq)eris,  having  ob- 
tained a  judgment  of  the  Court  in  his  favour  in  an  ac- 
tion of  reduction  of  certain  testamentary  deeds,  exe- 
cuted by  the  late  David  Clyne,  S.S.C.,  ex  capite  lectin 
an  appeal  was  entered  by  the  suspenders  to  the  House 
of  Lords.  A  petition  was  meanwhile  presented  by  the 
charger,  praying  for  interim  execution,  to  the  effect  of 
enabling  him  to  recover  the  expenses  which  had  been 
awarded.  After  answer,  the  prayer  was  granted,  so 
as  to  enforce  payment  of  the  -taxed  expenses,  on  cau- 
tion being  found  for  repetition,  in  case  of  reversal. 
Against  this  decree  the  suspenders  entered  an  appeal, 
on  which  they  obtained  the  usual  warrant  of  service 
and  answers  from  the  House  of  Ix)rds,  which  was  in- 
timated.   Meanwhile,  a  charge  was  given  for  the  ex^ 
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penses,  of  which  the  present  stispensiota  wta  brought,  on 
the  grounds,  Isl^  That  it  was  illegal  to  enforce  a  decree 
of  the  Court,  after  service  of  an  order  of  the  House  of 
Lords  on  ah  appeal  against  such  decree  ;  and  reference 
was  made  to  the  case  of  Lindsay  r.  Lindsay,  1 1th  July 
161 1,  Fac  Coll. ;  and,  2dltfy  That  no  proper  caution  had 
been  found  in  case  of  reversal,  the  bond  being  by  the 
agent,  who  really  was  the  party  to  receive  the  ex- 
penses, the  charger  being  on  the  poors'-rolh  The  sus- 
penders also  served  the  principal  clerk  Mr  Thomson, 
his  assistant,  and  the  extractor,  with  a  copy  of  the 
order  for  service  of  the  appeal. 

The  charger  anstoered—Xst^  By  reference  to  the 
18th  section  of  the  Statute  (48th  Geo.  III.  c.  151),  on 
which  the  warrant  was  applied  for  and  granted,  which 
declares,  '*  that  it  shall  not  be  competent,  by  appeal  to 
the  House  of  Lords,  touching  the  regulations  so  made 
as  to  such  interim  possession,  execution,  and  payment 
of  expenses  or  costs,  to  stop  the  execution  of  such  re- 
gulations as  shall  have  been  so  made  as  aforesaid  re- 
specting the  same;  provided,  that  when  the  appeal 
touching  the  judgment  or  decree  appealed  from  shall 
be  heard,  it  shall  be  competent  for  the  House  of 
Lords  to  make  such  order,  and  give  such  judgment 
respecting  all  matters  whatsoever  which  shall  have 
been  done,  or  have  taken  place,  in  pursuance  of,  or  in 
consequence  of  such  regulations  so  made  as  to  interim 
possession,  execution,  and  payment  of  expenses  or 
costs,  as  the  justice  of  the  case  shall  appear  to  the 
said  House  of  Lords  to  require."  2<f/y,  That  the 
clerks  had  satisfied  themselves  as  to  the  caution,  and 
that  besides  the  cautioner^  the  suspenders  hod  the  se- 
curity of  the  clerks* 

Lord  FuUerton  refused  the  bill,  with  expenses,  and 
subjoined  the  following  note  : 

"  The  wordi  of  the  Statute  are  conclusive  against  the  sus- 
penders. The  j  udgment  in  the  case  of  Lady  Haddington,  Novem- 
ber 20,  1811,  is  exactly  in  point.  The  Court  there  were  not 
called  upon  to  find  any  thing  as  to  the  absolute  incompetency 
of  the  appeal,  though  that  opinion  is  ascribed  to  them  in  the 
report.  But  the  judgment  allowing  the  extract  to  be  issued, 
clearly  and  necessarily  implied  their  opinion  on  the  point,  which 
certainly  was  within  their  cognizance,  and  warranted  by  the 
terms  of  the  Statute,  viz.,  that  it  was  not  competent,  by  ap- 
peal, to  stay  the  execution  of  their  former  order.  Consider- 
ing the  terms  of  the  judgment  and  order  for  interim  execution 
here,  and  the  admission  of  the  bond  of  caution  by  the  proper 
officer,  the  other  reasons  of  suspension  are  obviously  inad- 
missible." 

A  second  bill  was  refused  by  Lord  Meadowbank, 
without  answers. 

The  suspenders  reclaimed.  On  advising,  their 
Lordships  unanimously  adhered^  with  additional  ex- 
penses. 

Lord  JuMtice- Clerk  observed,  that  the  Court  would  never 
assume,  nor  encroach  upon  the  jurisdiction  of  the  House  of  Lords, 
but  they  mustgiveeffect  to  the  Act  of  the  Legislature ;  and  when 
the  Court  saw  fit  to  make  regulations  as  to  payment  of  ex- 
penses, which  the  Statute  required  four  Judges  to  concur  in, 
security  being  duly  found,  it  was  the  intention  of  the  Legisla- 
ture that  it  should  not  be  competent,  by  appeal,  to  stay  the 
execution  of  such  regulation.  This  party  was  just  in  the  si- 
tuation entitling  him  to  this  relief.  With  regard  to  the  case 
of  Lindsay,  that  was  an  ordinary  appeal,  and  the  decision 
did  not  apply  to  this  clause  of  the  Act  of  Parliament.  There 
was  a  direct  precedent  for  the  present  decision  in  the  Countess 
of  Haddington's  case.     On  the  plain  meaning  of  the  Act  of 


Parliament,  the  Lord  Ordinary  had  done  right  in  refusing  this 

bill. 

Lords  Ordinary^  Fullerton  and  Meadowbank. — Act.  Soli- 
citor-General (llutberfurd),  Moncreiff;  David  Manson,  S.S.C, 
Agent, — Alt,  P.  Robertson,  R.  Robertson,  Steele ;  L.  M. 
Macara,  W.S.,  ^^en^— T.,  Clerk f  J.D.M.] 


Sth  December  1837. 
Second  Division.— ^( J.  D.M.) 

No.  62. — James  Turner,  Pursuer  and  ResponderUy  v. 
Charles  Tennant  and  Company,  Defenders  and 
Advocators. 

Statutes  8  Geo.  III.  c  63,  §  70,  72 ;  27  Geo.  IlL  c.  55,  §  6— . 
Construction — Jurisdiction — Powers — In  an  advocation  of  a 
summary  action  before  the  Sheriff,  laid  on  the  Statutes  for  the 
formation  of  the  Forth  and  Clyde  Canal,  and  which  called  on 
the  defenders  to  communicate  the  ben^t  of  a  lateral  cut  which 
they  had  made,  under  powers  contained  in  the  Statute,  Inf  ex- 
tending  it  to  the  edge  of  their  property,  so  that  the  petitioner 
might  obtain,  bu  the  extension,  the  benefit  of  the  navigation  of 
the  canal — Held,  Ist,  That  the  Sheriff  had  no  jurisdiction  or 
power  to  decide  in  the  action,  2dly,  That  the  Statutes  re- 
ferred to  do  not  authorise  any  adjoining  proprietor  to  enter 
upon  the  grounds  of  a  neighbour  for  the  purpose  of  prolonging 
or  continuing  up  to  the  march  or  boundary  of  such  adjoining 
proprietor,  any  navigable  cut  by  which  such  neighbour  may 
have  connected  some  part  of  his  grounds  with  the  canal  naviga- 
tion in  question,  or  to  compel  or  require  such  neighbour  ^^- 
selfto  prolong  or  continue  such  cut  through  the  whole  extent  of 
his  grounds,  and  up  to  the  march  or  boundary ;  and,  Sdly, 
That  even  if  the  Statutes  did  confer  such  a  right  on  an  adjoin- 
ing proprietor,  it  would  be  a  relevant  and  sufficient  defence 
against  any  action  brought  to  enforce  U,  that,  previous  to  the 
raising  of  such  action,  the  ground  through  which  such  prolonga- 
tion was  sought  to  be  carried,  had  ceased  to  belong  to  the  maker 
or  owner  of  the  original  cut ;  and  that  the  pursuer  and  defend^ 
in  such  action  were  no  longer  conterminous  proprietors. 

The  present  case  arose  oat  of  a  summary  applica« 
tion  to  the  Sheriff  of  Lanarkshire,  founding  upon  the 
Statutes  passed  for  the  formation  of  the  Forth  and 
Clyde  Canal.  Afler  narrating  the  provisions  of  those 
Acts,  whereby  it  is  declared,  that  the  proprietors 
through  whose  lands  the  canal  goes,  and  those  ad- 
joining such  proprietors,  shall  be  entitled  to  make 
lateral  cuts  from  the  main  canal  through  their  own 
properties,  and  that  the  land-owners  taking  advantage 
of  this  provision,  shall  be  bound  to  communicate  the 
benefit  of  the  cut  to  the  farther  proprietors  adjoining 
their  estates ;  and  narrating  also,  that,  in  pursuance 
of  these  powers,  the  defenders  had  made  a  lateral  cut, 
which  had  brought  the  canal  through  a  certain  part  of 
their  property,  adjoining  the  estate  of  the  pursuer,  the 
petition  called  upon  the  defenders  to  communicate  the 
benefit  of  that  lateral  cut  to  the  pursuer,  by  extending 
the  cut  to  the  edge  of  their  (the  defenders')  property, 
or  allowing  the  pursuer  to  do  so  at  bis  own  expense,  so 
as  to  communicate  the  benefit  of  the  internal  naviga- 
tion to  the  parties  whom  the  Statute  had  declared  en- 
titled to  that  advantage. 

It  was  pleaded  in  defence,  as  a  preliminary  objec- 
tion to  the  action,  that  this  was  an  interference  with 
heritable  property,  altogether  beyond  the  reach  of  the 
Sheriff  at  common  law,  and  that  although  special 
powers,  in  regard  to  questions  under  these  Acts  of 
Parliament,  had  been  conferred  by  the  Legislature 
upon  his  court,  yet  they  related  only  to  the  special 
matter  of  assessing,  with  the  aid  of  a  jury^  the  da- 
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mages  which  have  been  sustained  by  the  proprietors 
whose  property  had  been  taken  by  the  Canal  Com- 
pany, and  did  not  reach  a  case  such  as  the  present, 
which  was  not  brought  at  the  instance  of  the  Canal 
Company  at  all,  but  of  a  third  party,  who  claimed  the 
right  of  compelling  a  neighbouring  proprietor,  who 
had  made  a  lateral  cut  from  the  canal  through  his 
grounds,  to  suffer  it  to  be  continued,  so  as  to  open  into 
the  grounds  of  the  pursuer. 

On  an  appeal  from  a  judgment  of  the  Sheriff-substi- 
tute sustaining  his  jurisdiction,  the  Sheriff  found,  in 
determining  on  these  different  pleas,  that  the  ordinary 
clauses  contained  in  this,  as  in  other  canal  Acts,  em- 
powering the  Sheriff  to  summon  a  jury,  in  order  to 
assess  damages  sustained  by  proprietors  whose  grounds 
have  been  taken,  had  no  bearing  upon,  and  gave  no 
countenance  to  the  present  action ;  but  found  that  it 
was  specially  declared,  in  the  first  Act  on  the  subject, 
8  Geo.  III.  c  63,  §  70, 

'*  That  it  sball  and  may  be  lawful  for  the  owners  of  lands 
through  which  the  said  intended  cut  or  canal,  or  collateral  cut, 
shall  pass,  and  they  are  hereby  empowered,  at  tbeir  own  proper 
costs  and  charges,  to  make  a  navigable  cut  through  their  own 
lands,  to  communicate  with  the  said  intended  cut  or  canal,  or  col- 
lateral cut,  and  to  pass  through  the  towing-paths  of  the  same  ; 
provided  always,  tbat  the  said  owners  shall  be  obliged  to  make 
and  maintain  sufficient  bridges,  tbat  no  damage  shall  thereby  be 
done  to  the  towing-paths,  or  to  the  said  canal  or  collateral  cut, 
and  that  neither  the  said  canal,  nor  the  said  collateral  cut,  shall 
thereby  be  deprived  of  any  water,  except  once  to  fill  the  land- 
owner's cut." 

**  §  72.  Provided  likewise,  that  the  said  owners  of  lands 
through  which  the  main  canal  or  collateral  cut  shall  pass,  and 
who  shall  have  made  a  navigable  cut  as  aforesaid,  shall  have 
power^  and  they  are  hereby  required  to  permit  other  owners  who 
have  lands  immediately  adjoining  to  the  lands  of  the  said  first- 
mentioned  owners,  through  which  the  said  canal  or  collateral 
cut  shall  fwss,  to  continue,  at  their  own  costs  and  charges,  the 
said  navigable  cut  made  by  such  land-owners  as  aforesaid, 
through  their  (the  said  other  owners')  lands,  to  be  empowered 
and  required  to  permit  every  other  adjoining  land-owner  to  con- 
tinue through  his  lands,  at  his  own  expense  and  charges,  the  said 
navigable  cut  made  by  the  land-owners  as  aforesaid :  And  all 
the  said  land-owners  to  have  and  enjoy  the  free  navigation  there- 
of to  and  from  the  said  main  canal,  or  collateral  cut  to  be  made 
by  the  proprietors,  as  aforesaid :  And,  in  case  of  any  difference 
Of  dispute  between  the  said  land-owners  in  respect  thereof,  or 
of  the  necessary  expenses  in  preserving,  repairing,  and  clean- 
sing, from  time  to  time,  the  said  navigable  cut,  so  long  as  the 
same  shall  be  used  respectively,  or  between  the  said  land- 
owners and  company  of  proprietors,  such  difference  or  dispute 
shall  be  determined  by  the  said  commissioners,  or  any  five  or 
more  of  them.** 

By  the  Statute  27  Geo.  III.  cap.  56^  §  6,  it  is  enact- 
ed, 

"  And  whereas  great  inconveniences  have  arisen,  and  may 
hereafter  arise,  from  the  powers  given  in  and  by  the  said  Act 
of  the  eighth  year  of  the  reign  of  his  present  Majesty,  to  the 
commissioners  of  the  land-tax  for  the  counties  of  Stirling, 
Lanark,  Renfi-ew,  and  Dumbarton,  in  cases  of  difference  and 
dispute,  to  settle  the  recompence  to  be  made  to  the  several 
owners  of,  and  persons  interested  in,  any  lands,  grounds,  tene- 
ments, hereditaments,  or  waters,  which  shall  or  may  be  affect- 
ed or  prejudiced  by  the  execution  of  the  powers  given  by  the 
before-recited  Acts,  and  in  this  present  Act ;  be  it  enacted  by 
the  authority  aforesaid,  that  from  and  after  the  said  first  day  of 
June,  one  thousand  seven  hundred  and  eighty-seven,  all  the 
powers  and  authorities  given  to  the  said  commissioners  of  the 
land-tax  for  the  counties  of  Stirling,  Lanark,  Renfrew,  and 
Dumbarton,  by  the  aforesaid  Act  of  the  eighth  year  of  the 


reign  of  his  present  Majesty,  to  settle  the  said  differences  and 
disputes,  shall  cease,  determine,  and  be  utterly  void  ;  and  that 
it  shall  and  may  be  lawful  for  the  Sheriff-depute  or  Substitute 
of  the  counties  of  Stirling,  Lanark,  Renfrew,  and  Dumbarton 
respectively,  and  they  are  hereby  respectively  authorised  and 
required  to  judge  of,  determine,  and  settle  all  matters  of  dif- 
ference and  dispute  which  the  said  commissioners,  in  the  before 
recited  Act,  might  or  could  have  judged  of,  setded,  or  deter- 
mined, which  shall  arise  or  happen  within  their  respective 
shires ;  and  that  in  case  the  parties  concerned  or  interested  in 
such  dispute  or  difference,  or  any  or  either  of  them,  shall  de- 
cline to  treat  or  agree  with  the  said  company  of  proprietors, 
their  successors  and  assigns,  or  shall  refuse  to  submit  to  the 
decisions  of  the  said  Sheriff-depute,  or  Substitute,  then,  and  in 
every  such  case,  the  said  Sheriff-depute,  or  Substitute,  is  here- 
by authorised  and  required,  upon  application  or  request  in 
writing  made  to  him  by  either  party,  or  their  agents,  to  sum- 
mon and  return  a  jury,  according  to  the  provisions  cf  the  before- 
recited  Act  of  the  eighth  year  of  his  present  Majesty's  reign, 
the  verdict  or  decision  of  which  jury  so  returned  shall  be  final 
and  conclusive  as  to  all  matters  in  dispute  referred  to  their  de- 
termination." 

The  Sheriff  accordingly 

"  Finds,  that  the  whole  powers  thus  devolved  upon  the  com- 
missioners, were,  by  the  27th  Geo.  IIL  chap.  55,  §  6,  conferred 
upon  the  Sheriffs  of  Lanark^  Stirling,  Renfrew,  and  Dumbar- 
ton, who  are  '  authorised  and  required  to  judge  of,  determine, 
and  settle,  all  matters  of  difference  and  dispute  which  the  said 
commissioners,  in  the  before-recited  Act,  might  or  could  have 
judged  of,  settled,  or  determined,  which  shall  arise  or  happen 
within  their  respective  shires  ;"  and  then  enacts,  that  such 
Sheriff  shall  summon  a  jury  to  assist  him  in  assessing  the 
damage :  Finds,  that  although  the  said  first-mentioned  Statute, 
in  the  seventy-second  clause,  which  is  the  material  one  in  this 
matter,  is  obscurely,  and  hardly  grammatically  drawn,  yet  it 
substantially  vests  in  the  conterminous  proprietor  to  the  land- 
owners, who  have  made  a  collateral  cut,  a  right  to  have  that 
cut  extended  into  their  own  lands,  and  tbat  the  powers  confer- 
red— first  upon  the  commissioners,  and  afterwards  upon  the 
Sheriff— relate  not  merely  to  the  expenses  of  repairing,  main- 
taining, or  cleansing  the  said  collateral  cut,  but  of  originally 
making  it,  or  compelling  it  to  be  made,  while,  at  the  same 
time,  it  requires  the  said  land-owners,  who  have  made  such  a 
cut,  at  the  request  of  the  said  proprietors,  at  their  own  cost,  to 
extend  it  into  their  property :  Finds  that,  under  these  enact- 
ments, the  Sheriff  is  bound  to  entertain  the  present  action,  and 
that  the  ulterior  question,  as  to  whether,  in  the  circumstances 
.  of  the  case,  the  cut  has  penetrated  so  far  through  the  respon- 
dents' lands,  as  to  authorise  the  demand  that  it  shall  be  con- 
tinued by  the  petitioner  into  his,  is  a  question  on  the  merits, 
which  will  hereafter  come  into  consideradon  when  the  record 
is  closed,  and  cannot,  whatever  its  difficulty  and  intricacy  may 
be,  affect  the  questionof  the  jurisdiction  and  competency  of  the 
Court :  Finds  tbat,  on  a  fair  construction  of  the  Statute,  one 
land-owner  cannot  take  advantage  of  the  permissive  clause  in 
the  Statutes,  and  make  a  cut  through  his  own  lands,  without 
contracting  the  obligation  to  permit  a  conterminous  heritor,  fur- 
ther off,  to  continue  the  cut  into  his,  and  tbat  the  duty  of  com- 
pelling implement  of  this  obligation  is,  by  the  Statute,  specially 
devolved  on  the  Sheriff,  who,  in  the  ulterior  stages  of  that  duty, 
if  he  sees  cause  to  authorise  the  cut  to  be  so  extended,  and 
damages,  in  consequence,  are  accrued  to  the  respondents,  is 
bound  to  summon  a  jury  to  assess  tbeir  amount :  Therefore, 
dismisses  the  appeal,  and  adheres  to  the  interlocutor  brought 
under  review." 

The  record  having  thereafter  been  closed,  the  Sheriff- 
substitute 

"  Finds  it  admitted  that,  in  terms  of  the  Statute  8  Geo.  IIL 
chap.  63,  §  70,  the  defenders  made  a  navigable  cut  through 
their  own  lands,  communicating  with  the  Forth  and  Clyde 
Canal,  or  collateral  cut :  Finds  that,  by  availing  themselves  of 
this  statutory  privilege,  the  defenders  have  incurred  the  obliga- 
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tion  imposed  by  the  Keventy-second  section  of  said  Statute, 
which  provides,  '  that  the  said  owners  of  lands  through 
which  the  main  canal  or  collateral  cut  shall  pass,  and  who 
shall  have  made  a  navigable  cut  as  aforesaid,  shall  have  power, 
and  they  are  hereby  required  to  permit  other  owners  who  have 
lands  immediately  adjoining  to  the  lands  of  the  said  first-men- 
tioned  owner,  through  which  the  said  canal  or  collateral  cut 
shall  pass,  to  continue,  at  their  own  costs  and  charges,  the 
said  navigable  cut  made  by  such  land-owners  as  aforesaid, 
through  their  (the  said  other  owners')  lands,  to  be  empower- 
ed and  required  to  permit  every  other  adjoining  land-owner 
to  continue  through  his  lands,  at  his  own  expense  and  charges, 
the  said  navigable  cut  made  by  the  land-owners  as  afore- 
said :  And  all  the  said  land-owners  to  have  and  enjoy  the 
free  navigation  thereof  to  and  jfrom  the  said  main  canal  or 
collateral  cut,  to  be  made  by  the  proprietors  as  aforesaid :' 
Finds,  that,  by  passing  through  the  towing-paths  of  the  canal, 
and  making  a  navigable  cut  through  their  own  lands  communi- 
cating therewith,  the  defenders  have  taken  the  benefit,  and  are 
liable  to  implement  the  conditions  in  the  Act  above  referred 
to ;  and  that  it  is  not  necessary  to  said  liability,  that  the  cut  so 
made  through  their  own  lands  should  penetrate  entirely  through 
them,  up  to  the  march  or  boundary  of  the  adjoining  owner, 
who  is  empowered  to  daim  a  continuation  of  such  cut ;  but  that 
such  adjoining  owner  may  insist  on  so  continuing  it  at  his  own 
expense :  Repels  the  defence,  that  the  next  adjoining  owner 
is  not  now  the  defenders,  but  that,  subsequent  to  the  claim  of 
the  pursuer,  a  feu  has  been  granted  to  Mr  Fletcher,  and  to 
Messrs  Gilmour  and  Kerr :  Finds  that  no  evidence  is  produced 
of  such  feu  being  in  existence,  either  at  the  date  of  the  corres- 
pondence in  process,  or  between  that  date  and  the  raising  of 
the  action :  Finds  the  pursuer  entitled  to  insist,  either  that  the 
defenders  shall  continue  the  navigable  cut  to  the  eastern  boun- 
dary of  their  own  lands,  where  they  adjoin  Thrushgrove,  or  that 
he  shall  be  permitted  to  enter  the  defenders'  lands  for  that  pur- 
pose, at  his  own  expense  t  But,  in  respect  of  the  legal  difficulty 
in  the  construction  of  the  Acts  of  Parliament  libelled  on,  finds 
no  expenses  due  to  either  party,  and  decerns." 

The  defenders  presented  a  reclaiming  petition  against 
this  interlocutor  on  the  merits,  while  the  pursuer,  at 
same  time,  lodged  a  minute  of  appeal,  craving  the  She- 
riff-depute's  opinion  on  the  point  of  expenses.  On  ad- 
vising these,  the  Sheriff, 

"  before  farther  answer,  allows  the  respondents  a  proof  of  all 
allegations  made  by  them  upon  record,  tending  to  show  that 
they  are  not  adjoining  or  conterminous  proprietors  to  the  peti- 
tioner, in  consequence  of  their  having  feued  a  stripe  of  land, 
now  interjected  between  them  and  him  :  Allows  the  petitioner 
a  conjunct  probation  thereanent,  and  recommends  to  the  par- 
ties to  pay  particular  attention  to  the  date  of  the  constitution  of 
the  alleged  right." 

An  advocation  of  the  process  was  now  presented, 
under  the  40th  section  of  the  Judicature  Act. 

The  Lord  Ordinary  appointed  cases,  and  thereafter 
pronounced  the  following  interlocutor : 

'*  12M  May  1837 — The  Lord  Ordinary  having  considered 
the  revised  cases  for  the  parties,  with  the  Statutes  referred  to, 
and  whole  process,  advocates  the  cause,  alters  the  interlocu- 
tors of  the  Sheriff  complained  of,  and  Finds,  Prtmo,  That  the 
said  Sheriff  had  no  jurisdiction  or  power  to  decide  in  the  ac- 
tion raised  by  the  respondent,  whidi,  even  if  well-founded  on 
the  merits,  could  only  have  been  entertained  by  the  Supreme 
Court,  and  was  incompetently  brought  before  the  Judge  Or- 
dinary: Finds,  secundo,  and  separatim^  on  the  merits,  That 
the  Statutes  referred  to  by  the  said  respondent  do  not  autho- 
rise any  adjoining  proprietor  to  enter  upon  the  grounds  of  a 
neighbour  for  the  purpose  of  prolonging  or  continuing  up  to  the 
march  or  boundary  of  such  adjoining  proprietor,  any  navigable 
cut  by  which  such  neighbour  may  have  connected  some  part  of 
his  said  grounds. with  the  canal  navigation  in  question,  or  to 
compel  or  require  such  neighbour  himself  to  prolong  or  con- 


tinue such  cut  through  the  whole  extent  of  his  grounds,  and  up 
to  the  said  march  or  boundary :  Finds,  tertio.  That  even  if  the 
Statutes  did  confer  such  a  right  on  an  adjoining  proprietor,  it 
would  be  a  relevant  and  sufficient  defence  against  any  action 
brought  to  enforce  it,  that,  previous  to  the  raising  of  such  ac- 
tion, the  ground  through  which  such  prolongation  was  sought 
to  be  carried  had  ceased  to  belong  to  the  maker  or  owner  of 
the  original  cut ;  and  that  the  pursuer  and  defender  in  such 
action  were  no  longer  conterminous  proprietors  :  And,  there- 
fore, and  on  the  whole  matter,  sustains  the  defences,  assoilzies 
the  complainers  from  the  whole  conclusions  of  the  original  ac- 
tion, and  decerns :  Finds  them  entitled  to  expenses,  both  in 
this  Court  and  before  the  Sheriff;  allows  an  account  thereof  to 
be  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor, 
for  his  taxation  and  report. 

**  Note — Upon  the  matter  of  jurisdiction,  the  Lord  Ordinary 
is  of  opinion  that,  even  looking  to  the  72d  section  of  the  ori- 
ginal Act  alone,  the  only  questions  between  conterminous 
proprietors  thereby  left  to  the  decision  of  the  Commissioners 
of  Supply,  were  those  relating  to  the  free  navigation  of  the 
continued  cut,  and  the  expenses  of  maintaining  and  repairing  it 
after  it  was  made.  But  what  he  chiefly  goes  upon  is  the  6th  sec- 
tion of  the  subsequent  Act  of  27th  Geo.  III.  c  55,  by  which 
the  jurisdiction  formerly  vested  in  the  Commissioners  was 
transferred  to  the  Sberifis.  It  is  there  expressly  provided, 
that  in  every  case  where  the  parties  do  not  agree,  or  refuse  to 
submit  to  the  decision  of  the  Sheriff,  the  matter  in  dispute  shall 
be  sent  to  a  jury,  whose  verdict  shall  be  conclusive  as  to  all 
such  matters.  Now,  this  is  sufficiently  intelligible,  if  the  mat- 
ter so  sent  to  the  Sheriffs,  instead  of  the  Commissioners,  were 
confined,  in  so  far  as  regarded  conterminous  proprietors,  to 
questions  touching  the  free  navigation,  or  the  clearing  and  re- 
pairing of  the  common  cut,  because  all  such  questions  neces- 
sarily resolve  into  issues  of  fact,  well  adapted  for  the  decision 
of  a  jury,  such  as,  whether  the  defender  had  wrongfully  im- 
peded the  pursuer  in  his  right  of  common  navigation,  to  his  loss 
and  injury ;  or  wrongfully  refused  to  contribute  for  repairs;  or 
was  indebted  to  the  pursuer  for  sums  alleged  to  have  been 
expended  by  him  beyond  his  just  proportion  for  such  purpose, 
9tc.  But,  if  the  question  so  sent  to  the  Sheriffs  had  been 
understood  to  embrace  such  mere  matters  of  law,  or  construc- 
tion, as  are  now  at  issue  between  the  present  parties,  it  seems 
altogether  impossible  that  such  a  provision  should  have  been 
made  for  their  ultimate  decision.  The  main,  and  indeed  the 
only  question  between  these  parties,  is  as  to  the  proper  con- 
struction of  the  72d  section  of  the  original  Act,  or  the  exis- 
tence of  a  legal  right  in  an  adjoining  proprietor,  either  to  enter 
upon  his  neighbour's  grounds  to  cut  a  canal  through  them  to 
his  own,  or  to  compel  that  neighbour  himself  to  make  such  a 
cut  for  his  accommodation.  It  is  palpably  absurd  to  suppose 
that  such  a  question  as  this  should  ever  be  sent  for  final  deter- 
mination to  a  jury.  But,  as  it  is  thought  to  be  quite  dear,  that 
every  one  of  the  questions  made  competent  to  the  Sheriffs  by 
the  Act  of  the  27th  Geo.  III.  must  go  to  a  jury,  if  the  parties 
do  not  agree,  or  refuse  to  submit  to  the  Sheriff's  dec'ision^  it 
would  seem  that  any  ambiguity  which  might  otherwise  attach 
to  the  concluding  words  of  the  72d  section  of  the  first  Act  is 
entirely  taken  away,  and  the  jurisdiction  thereby  created  as 
between  conterminous  proprietors,  confined  to  questions  of  fact 
(or  debt  or  injury)  as  to  the  joint  use,  or  the  proportional  ex- 
pense of  clearing  and  repairing  the  common  cut  after  it  is  made, 
and  does  not  at  all  extend  to  questions  of  law  or  construction 
as  to  the  right  of  one  such  proprietor  to  make,  or  to  compel  his 
neighbour  to  make,  any  such  cut  beyond  the  limits  of  his  own 
property.  It  would  have  been  strange  certainly,  if  such  a  ques- 
tion, involving  the  substantive  right  of  property,  and  therefore 
peculiar  at  common  law  to  the  Supreme  Court,  should  have  been 
sent  in  the  first  instance  to  such  a  tribunal  as  the  Commissioners 
of  Supply.  But  it  is  a  mere  absurdity  to  suppose,  that,  as  a 
correction  of  that  error,  it  should  have  been  ultimately  left  for 
the  determination  of  a  jury. 

'*  Upon  the  merits,  the  Lord  Ordinary  has  proceeded  on  the 
plain  principle,  that,  though  it  would  require  the  most  clear  and 
express  words  to  warrant  so  extraordinary  an  invasion  of  the 
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rights  of  private  property  as  is  here  contended  for,  there  is  not 
a  syllable  in  the  Statute  which  directly  confers  any  such  power, 
and  the  claim  to  it  is  rested  upon  mere  inference  and  construc- 
tion, of  the  most  loose  and  extravagant  description.  The  only 
thing  the  proprietors  immediately  on  the  line  of  the  canal  are 
required  to  permit  the  next  adjoining  proprietor  to  do,  is  to 
nudce  a  cut  through  their  own  lands,  and,  when  that  may  con- 
nect with  a  previous  cut  through  the  interposed  lands,  to  use 
that  previous  cut  as  a  means  of  communication  with  the  canal. 
It  is  said,  indeed,  that  the  authority  of  the  Legishtture  was  not 
required  for  the  first  of  these  things,  and  this  is  perfectly  true. 
The  only  substantial  right  given  by  the  Statute,  and  for  which 
a  Statute  was  necessary,  was  the  right  to  use  the  original  cut 
through  the  first  proprietor's  grounds  as  an  access  to  the  canal ; 
and  it  is  only  as  connected  with  that  right,  that  the  additional 
cut  through  the  second  proprietor's  own  grounds  is  incidentally 
mentioned,  and  somewhat  inaccurately  perhaps,  and,  at  all 
erents,  unnecessarily  included  in  the  statutory  authority.  But 
all  difficulty  as  to  the  true  import  of  this  part  of  the  72d  clause 
is  removed,  by  looking  back  to  the  earlier,  or  70th  section,  by 
which  the  power  to  connect  themselves  with  the  canal  is  given 
to  the  first  set  of  proprietors,  or  those  through  whose  lands  it 
actually  passes.  The  phraseology  of  this  leading  part  of  the 
enactment  is  at  all  points  identi^  with  that  now  referred  to, 
and  demonstrates,  therefore,  in  what  sense  it  should,  in  both 
cases,  be  understood.  Now,  that  70th  section  gives  power  and 
authority  to  the  immediate  proprietors,  *  at  their  own  proper 
costs  and  charges,  to  make  a  cut  through  their  own  lands,' 
exactly  as  the  72d  section  does  as  to  the  next  adjoining  pro- 
prietors, and  in  all  respects  as  unnecessarily.  But,  then,  this 
70th  section  proceeds  in  direct  terms,  not  only  to  empower 
the  immediate  proprietors  to  join  their  cut  with  the  canal 
(which  must  always  be  dose  upon  them),  but,  for  this  pur- 
pose, *  to  pass  through  the  towing  paths  ^or  banks)  of  the 
same.'  It 'is  this  alone  which  required  legislative  authority, 
though  the  form  of  such  authority  is  most  needlessly  given  for 
that  also  which  was  clearly  competent  without  it ;  and  the  dif- 
ference between  the  two  sections  is  no  less  than  this,  that, 
whereas  the  first  gives  express  power  to  the  contiguous  pro- 
prietors to  break  through  the  narrow  boundary  by  which  the 
water  of  the  canal  is  divided  from  their  land,  the  72d  section 
contains  no  words  whatever  to  justify  the  respondent's  assump- 
tion that  the  €u  more  formidable  power  of  cutting,  or  causing 
to  be  cut,  a  new  trench  through  their  neighbours'  lands,  it  may 
be  of  mUes  in  length,  and  passing  through  gardens,  buildings, 
or  manu&ctories.  Most  unquestionably,  there  is  no  express 
power  given  to  such  adjoining  proprietor,  either  to  make  or  to 
prolong  a  cut  through  his  neighbour's  grounds,  or  to  compel  his 
neighbour  to  make  it  for  him.  The  only  power  to  cut  (how- 
ever unnecessary)  is  to  cut  through  his  own  grounds ;  and  the 
only  right  given  over  the  adjoining  proprietor  is  to  pass  through 
the  original  cut  in  it  to  the  canal,  wherever  he  can  find  a  way 
legally,  to  connect  the  cut  in  his  own  grounds  ivith  that  origi- 
n^y  and  spontaneously  made  by  bis  neighbours.  It  is,  bow- 
ever,  merely  because  such  a  power  is  given  to  use  a  common 
cut  after  it  is  made  that  the  respondent  says  it  must  be  in- 
ferred that  there  is  also  a  power  to  make  it  (or  to  compel  its 
being  made),  against  the  will  of  the  owner  through  whose 
grounds  it  passes;  and  it  is  upon  nothing  better  than  this 
sssumption  or  implication  that  the  judgment  of  the  Sheriff 
procetjds. 

"  The  Lord  Ordinary  has  already  said,  that  so  extraordinary 
a  power  can  never  be  given  by  implication  or  presumption, 
however  strong,  of  actual  intention,  or  indeed  without  the 
niost  express  and  direct  words.  But  that  it  never  could 
have  been  intended  to  give  such  a  power  in  the  present  case, 
seems  clear,  from  the  entire  want  of  any  of  those  provisions 
for  the  indemnity  of  the  unwilling  owner,  without  which  it 
is  well  known  that  no  such  power  is  ever  given  by  the 
Legislature.  When  the  Canal  Company,  for  example,  is  ex- 
pressly empowered  to  take  or  to  enter  on  lands  for  the  use 
of  the  navigation,  the  most  detailed  and  anxious  provision  is 
niade  for  the  indemnification  of  the  owners;  and  mansion- 
houses,  gardens,  lawns,  and  plantarions,  are  absolutely  pro- 


tected from  their  operations.  When  the  first  adjoining  proprie- 
tors, again,  are  expressly  empowered  to  cut  through  the  banks 
and  towing  paths,  they  are  strictly  required  to  make  and  main- 
tain sufficient  bridges  and  flood-gates,  so  as  to  exclude  all  possi- 
bility of  damage.  And  power  is  reserved  to  the  Canal  Com- 
pany to  stop  or  drain  up  the  collateral  cut  at  the  expense  of  the 
proprietor,  whenever  any  such  damage  is  apprehended.  But 
though  the  respondent  maintains  that  he  is  empowered  to  take 
and  cut  through  miles,  it  may  be,  of  his  neighbour's  property, 
upon  the  mere  implication  of  the  words  that  have  been  referred 
to,  he  cannot  but  admit  that  these  words  are  accompanied  by 
no  provisions  whatever  for  that  neighbour's  indemnification ;  no 
protection  for  houses,  gardens,  or  plantations;  no  reserved 
claim  for  damages  or  for  the  price  of  the  ground  taken  for  the 
cut :  and  of  course  no  machmery  for  rendering  such  claim  ef- 
fectual. 

"  It  is  said,  indeed,  that  because  it  is  declared  that  any  cut 
which  he  may  make  (the  only  one  expressly  authorised  being 
one  through  his  own  grounds)  is  to  be  made  '  at  his  own  costs 
and  charges,'  this  is  sufficient  to  subject  him  in  all  damages  oc- 
casioned by  any  cut  which  he  may  make  or  cause  to  be  made  on 
his  neighbour's.  But  this  is  plainly  to  defend  one  extravagant 
implication  by  another  still  more  extravagant.  It  is  undeniable 
that  neither  in  parliamentary  nor  in  common  language  is  such 
an  expression  ever  used  to  denote  a  liability  for  damages,  and 
the  whole  tenor  of  this  Act  shows  that  no  such  use  of  it  was 
then  contemplated/  The  Canal  Company  were  bound  of  course 
to  make  their  canal  '  at  their  own  proper  costs  and  charges.' 
But  was  it  held  that  this  was  sufficient  to  secure  the  indemnity 
of  those  whose  lands  might  be  taken  or  injured  by  their  opera- 
tions? On  the  contrary,  there  is  not  only  the  most  express 
declaration  that  they  should  be  fully  compensated,  but  an 
elaborate  machinery  is  provided  for  ascertaining  the  amount, 
and  insuring  the-  payment  of  their  indemnification,  and  anxious 
stipulations  are  added,  requiring  the  Company  to  erect  and 
maintain  new  fences  on  the  lands  laid  open,  and  to  provide 
sufficient  bridges  to  connect  such  parts  as  might  be  incon- 
veniently divided  by  their  operations.  Now,  according  to  the 
construction  of  the  respondent,  any  adjoining  proprietor  has 
really  a  power  at  his  own  pleasure  of  making  (or  causing  to  be 
made)  a  navigable  cut  or  branch  canal  through  any  neighbour's 
property  into  which  the  shortest  cut  may  have  been  previously 
made  from  the  canal,  and  that  for  the  full  breadth  of  such  in- 
terposed property,  and  it  may  be  to  a  greater  extent  than  the 
principal  canal  itself  intersects  any  single  property  in  the  whole 
line  of  its  course  ;  and  yet,  confessedly,  this  extraordinary  power 
is  not  qualified  in  the  Act  by  a  single  direct  provision  for  indem- 
nifying the  interposed  owner  for  the  enormous  injuries  he  may 
consequently  suffer,  but  all  is  left  upon  the  mere  implication  of 
the  provision  as  to  costs  and  charges,  which  have  no  such  mean- 
ing naturally,  and  which  also  occur  in  other  places  of  this  Act, 
in  situations  where  this  meaning  is  necessarily  excluded.  This 
is  remarkably  the  ease  in  the  70th  section,  already  referred  to, 
allowing  the  proprietors  immediately  on  the  canal  to  connect 
themselves  with  its  waters,  and  for  this  purpose,  '  at  their  own 
proper  costs  and  charges,'  to  make  a  navigable  '  cut  through 
their  own  lands,'  being  indeed  the  only  lands  through  which  the 
canal  could  be  reached,  except  where  the  towing  path  or  actual 
banks  were  to  be  traversed,  and  for  passing  through  which  it 
has  been  seen  there  is  a  separate  express  authority,  qualified  by 
an  anxious  relative  obligation  to  connect  the  divided  towing 
paths  by  sufficient  bridges,  and  to  guard  against  all  risk  of 
damage  by  flood-gates  at  the  junction.  Now,  as  no  man  can 
incur  any  liability  for  damages  to  himself,  and  as  the  cut  to  be 
made  on  the  owner's  '  proper  costs  and  charges,'  is  in  this  case 
expressly  declared  to  be  one  through  his  own  lands  only,  and 
could  indeed  be  through  no  other,  it  is  manifest  that,  in  the 
language  of  this  Statute,  a  provision  that  a  cut  is  to  be  made  at 
the  maker's  proper  costs  and  charges,  however  unnecessary  it 
may  be,  is  not  equivalent  to  a  provision  that  he  shall  pay  all 
damages  which  it  may  occasion  to  others,  more  especially  as, 
even  in  this  case,  the  slight  damage  which  could  result  to  the 
only  other  party  concerned,  viz.,  the  Canal  Company,  is  not 
left  to  the  implication  of  this  declaration,  but  expressly  and 
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separately  provided  for  by  aii  obligation  to  make  sufficient 
bridges,  and  to  keep  flood-gates  always  in  readiness  to  prevent 
the  least  apprehended  injury.  It  may  be  said,  no  doubt,  that  it 
is  inconceivable  that  the  Legislature  should  solemnly  enact,  that 
a  roan  who  makes  a  canal  in  his  own  grounds  for  bis  own  con- 
venience, must  also  make  it  at  his  own  expense,  and  that  the 
provision  must  therefore  have  some  other  meaning.  It  is  a 
sufficient  answer,  perhaps,  that  this  is  its  only  natural  meaning, 
and  that  it  can  have  no  other  in  the  70th  section.  But  the 
JLord  Ordinary  thinks  he  sees  how  it  may  have  originated.  The 
multiplication  of  these  lateral  cuts  or  branch  canals  was  evidently 
as  much  for  the  benefit  of  the  Canal  Company  as  for  the  adjoin- 
ing proprietors,  since  every  such  cut  must  have  brought  addi- 
tional traffic  and  profit  to  the  general  navigation.  Nothing  could 
pass  by  such  a  cut,  whidi  did  not  also  pass  by  the  principal 
canal,  and  therefore  it  might  have  occurred,  that  if  the  land- 
owners gave  the  necessary  ground,  the  expense  of  forming  and 
maintaining  such  cuts,  might  have  been  reasonably  laid,  in  part 
at  least,  on  that  great  body  which  was  to  share  so  largely  in  the 
advantages ;  and  the  Lord  Ordinary  is  convinced,  that  it  was 
mainly  to  protect  the  Canal  Company  against  any  claim  of  this 
sort,  that  the  provision  that  the  cuts  should  be  made  at  the  sole 
expense  of  the  land-owners  was  introduced.  This  very  con- 
sideration, however,  brings  out  yery  strongly  the  signal  hard- 
ship and  injustice  of  the  constructiou  which  has  been  sanctioned 
by  the  interlocutor  complained  of,  since  the  question  here  is  not 
with  the  Canal  Company,  or  a  party  necessarily  benefiting  by 
the  cut  proposed,  but  with  an  adjoining  proprietor,  to  whom  it 
can  produce  nothing  but  injury;  first,  by  traversing  his  lands 
against  his  will ;  and  secondly,  by  bringing  (probably)  into  ruin- 
ous competition  with  his  own,  a  rival  colUery  or  other  manufac- 
tory, which  it  was  his  natural  privilege  to  exclude  to  some  ex- 
tent from  the  market  For  this  last  and  greatest  injury,  the 
respondent  does  not  even  pretend  that  any  compensation  is  pro* 
vided,  and  the  Lord  Ordinary  shall  only  say,  that  it  would  be 
an  unprecedented  thing  to  strain  words,  or  rather  to  supply 
words  which  have  no  actual  existence,  in  order  to  establish  a 
construction  which  would  lead  to  such  a  result. 

"  At  the  same  time,  he  does  not  wish  to  dissemble,  or  shut 
his  eyes  to  the  fact,  that  if  that  construction  be  rejected,  the 
whole  72d  clause,  requiring  the  proprietors  close  on  the  canal 
to  permit  those  immediately  behind  them  to  connect  themselves 
with  any  cuts  made  through  the  grounds  of  the  first,  will  be- 
come, in  a  great  measure,  nugatory ;  and  that  very  few  cases 
can  be  expected  to  occur  in  which  the  second  line  of  proprietors 
will  reap  any  benefit  from  its  provisions.  Hardly  any  man  can 
be  so  circumstanced  as  to  be  under  the  necessity  of  carrying  a 
cut,  for  his  own  convenience,  quite  up  to  the  verge  of  his  neigh- 
bour's property ;  and,  whenever  it  is  an  object  to  that  neighbour 
to  obtain  access  to  the  canal,  very  few  will  be  disposed  to  afford 
it  voluntarily,  or  without  requiring  such  a  price  or  consideration 
as  his  neighbour's  necessities,  or  his  own  rivid  interest,  may 
suggest ;  and  this  price  will  practically  inehide,  not  only  full 
compensation  for  all  damage  done  by  cutting  through  the  ground, 
but  also  as  large  a  bonus  for  leave  to  use  the  gener^  cut  as 
would  have  been  exacted  if  there  had  been  no  statute  on  the 
subject.  The  Lord  Ordinary  sees  all  this  as  clearly  as  the 
Sheriff  or  the  respondent  can  do.  But  he  is  not  at  all  moved, 
on  this  account,  to  hesitate  as  to  the  judgment  he  has  given. 
The  clause,  he  thinks,  is  an  ill-considered  clause  in  itself,  and 
BO  imperfectly  expressed  as  to  show  that  those  by  whom  it  was 
suggested  were  afraid  of  defining  too  precisely  the  extent  of  its 
operation.  That  it  originated  with  the  Canal  Company,  the 
Lord  Ordinary  has  no  doubt.  For  the  proprietors,  whom  it 
professes  to  favour,  could  have  had  no  voice  in  the  matter,  and 
had  evidently  no  equitable  claim  whatever  to  the  privileges 
which  are  there  given  them.  Those  whose  lands  were  not 
touched  by  the  canal  could  not  possibly  be  injured,  however 
much  they  may  have  been  benefited  by  its  approach  to  them. 
They  had  no  right,  therefore,  to  any  thing  in  the  shape  of  com- 
pensation, or  to  any  use  of,  or  advantage  from,  the  navigation, 
except  what  they  might  purchase  or  acquire,  after  it  was  com- 
pleted, for  a  h^  consideration.  When  they,  therefore,  insist 
on  80  extraordinary  a  power  as  is  here  in  question,  as  n  ju$ 


qtuBsUum  tertio,  without  any  pretence  of  equivalent  or  onerosity 
on  their  side,  it  does  not  seem  too  much  to  say,  that  the  grounds 
on  which  such  a  claim  b  asserted  should  receive  the  narrowest 
and  most  rigorous  construction.  The  Canal  Company,  how- 
ever, who  had  necessarily  a  complex  bargain  to  make  with  the 
immediate  proprietors,  had  a  pUin  interest  to  facilitate,  as  much 
as  possible,  the  resort  of  their  navigation,  and  may  be  presumed 
willing  enough  to  have  the  lateral  cuts,  which  were  not  to  be 
made  at  their  expense,  extended  as  fiir  as  possible ;  and  there- 
fore stipulated,  in  this  way,  for  a  vague  and  general  permission 
to  the  more  remote  owners  to  carry  on,  through  their  own 
lands  (for  such  are  the  express  words  of  the  grant)  any  cut 
which  those  in  the  immediate  vicinity  might  have  made  through 
theirs,  and  to  have  a  common  care  of  such  original  cut,  down 
to  the  canal.  It  was  evidently  the  last  right  which  was  mainly 
in  view,  and  where  there  were  termini  habiUs  for  the  exer^se 
of  it,  it  was  evidently  one  of  great  value  and  importance ;  and 
though  the  cases  in  which  it  would  be  possible  to  exercise  it 
might  be  few,  they  were  still  of  so  probable  occurrence  as  to 
make  it  worth  while  to  introduce  the  stipulation.  The  limits 
of  the  first  property  might  be  so  narrow,  that  the  propiietor 
could  not  have  a  serviceable  cut  for  his  own  use,  without  going 
quite  to  his  march.  It  might  be  carried  there  undoubtedly, 
and  where  there  was  no  apprehension  of  his  neighbour  even 
having  any  inducement  to  prolong  it,  or  he  might  have  tem- 
porary motives  for  wishing  to  have  access  to  lus  neighbour's 
grounds,  out  of  which,  under  this  clause,  a  perpetual  connection 
with  the  canal  might  be  secured.  In  all  these  cases,  and  in 
others  which  might  be  suggested,  a  great  benefit  waa  obtained 
for  the  Canal  Company,  and  the  chance  of  such  cases  oocurring 
seems  sufficiently  to  account  for  the  provisions  in  question, 
while  the  want  of  any  direct  power  to  cut  through  a  neigbliour's 
ground  without  his  consent,  the  absence  of  all  provisions  for  his 
indemnification  in  such  event,  and  the  flagrant  injustice  and 
hardship  of  granting  such  a  power  (with  or  without  such  pro- 
visions) to  parties  who  had  given  nothing  iu  return,  seem  to 
demonstrate  that  no  other  cases  were  in  contemplation. 

'*  The  third  finding  in  the  interlocutor  was  probably  unne- 
cessary, and  scarcely  requires  explanation.  It  was  intended 
merely  to  negative  one  proposition  maintained  by  the  respon- 
dent, too  extravagant  perhaps  to  deserve  any  separate  notice. 
This  was,  that  any  proprietor  on  the  eanal  who  might  take  ad- 
vantage of  the  70th  section  of  the  Act,  by  making  a  cut  of  teu 
yards  into  his  grounds,  did  thereby  not  only  become  bound  either 
himself  to  continue  it  to  the  opposite  extremity,  though  at  the 
distance  often  miles,  or  to  allow  to  the  conterminous  proprie- 
tor so  to  continue  it,  but  that  the  whole  of  the  interposed  land 
either  became  ipso  facto  inaU^iable,  or  could  only  be  alieiuited 
under  the  burden  of  a  real  servitude  to  this  efiTect,  in  the  hands 
of  all  the  future  purchasers  among  whom  it  might  be  divided. 
The  Lord  Ordinary  g^ves  no  judgment  as  to  the  disputed  iact, 
whether  the  interposed  ground  was  alienated  iu  tJ|is  case  before 
the  action  was  raised,  though  the  titles  produced  seem  to  show 
that  it  was.  But  to  exhaust  the  law  of  the  case,  he  thought  it 
right  to  dispose  of  the  question  of  relevancy." 

The  pursuer  reclaimed,  but  the  Court  unanimously 
refused  the  note,  with  additional  expenses,  and  expressed 
an  opinion,  that  the  Lord  Ordinary  had  most  satisfao- 
torily  disposed  of  the  ease  on  botli  grounds. 

Lord  Ordinary,  Jeffrey Sheriff  of  Lanarkshire. — Act,  D. 

M*Neill,  More;  W.  A.  G.  and  R.  EUis,  Agents Ait.  SoUci^ 

tor-General   (Rutherfurd),   J.    Anderson ;    Wotherspoon   au4 
Mack,  W.S.,  49ents.^UT  Thomson,  CM [J.D.M."! 
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5th  December  1837. 
Second  Division (J.D.M.) 

No.  53. — The  National  Bank  of  Scotland,  Pur- 
suers, V*  James  Hope,  Cattle-Dealer  in  Norwicli^ 
and  Manbatort,  Defenders, 

Relevancy — Process— Partnership — Soda!  Firm — In  an  ac- 
tion against  a  party  for  payment  of  bilh^  the  libel  setting 
forth  that  the  defender  and  his  deceased  brother  had  carried 
on  business  together  as  cattle-dealers,  but  without  assuming 
any  eompoHyfirm  ;  and  the  record  containing  an  averment  that 
the  bills  were  granted  by  the  deceased  brother  in  his  name,  for 
the  purposes  of  the  copartnery,  and  that  the  proceeds  were  ap- 
plied  for  its  behoof-^Held  relevant,  to  support  the  action,  to  set 
forth  and  prove,  that  it  had  been  the  practice  for  many  years 
to  sign  company  obligations  by  the  individual  name  of  the  bro- 
ther, and  that  the  bills  in  question  were  so  signed  and  accepted 
for  debts  due  by  the  company. 

Bill  of  Exchangf; — Prescription — Interruption — Multiplepotnd- 
ing — Held  st{ffieient  to  elide  the  sexennial  prescription  of  bills, 
that  they  had  been,  within  the  term,  produced  and  claimed  on  as 
vouchers  of  a  company  debt,  in  a  process  of  multiplepoinding 
brought  in  name  of  a  party  who  had  concealed  the  fact  of  his 
hdng  a  eo-obUgant  in  the  bills,  as  a  partner  of  the  granter :  this 
fact  having  emerged,  and  been  pleaded  in  the  course  of  the  pro- 
cess. 

This  was  an  action  at  the  instance  of  the  National 
Bank,  setting  forth,  **  that  James  Hope,  cattle-dealer 
in  Norwich,  and  Ko1>ert  Hope,  residing  at  Glenlee, 
in  the  stewartry  of  Kirkcudbright,  now  deceased,  for  a 
period  of  3'ear8  prior  to  the  year  1826,  and  during  the 
greater  part  of  that  year  also,  carried  on  business  to- 
gether as  cattle-dealers,  but  without  assuming  any 
company  firm :  That  tlie  said  James  Hope,  as  the  sur- 
viving partner  in  the  business  so  carried  on  by  them, 
and  as  representing  the  said  deceased  Robert  Hope, 
the  other  partner  therein,  was  justly  indebted  and  rest- 
ing-owing  to  the  pursuers  in  the  following  sums,  con- 
tained in  bills  or  acceptances  granted  by  the  said 
Kobert  Hope  to  the  persons  after  named,  for  the  pur- 
poses, or  in  relation  to  the  business,  of  the  said  com- 
pany." The  action  concluded  for  payment  of  the  seve- 
ral sums  specified. 

In  defence,  it  was  averred  that  Robert  Hope  carried 
on  the  business  in  his  name,  and  on  his  own  ac- 
count: That  having  purchased  cattle  in  Scotland, 
Robert  sent  them  for  sale  to  England,  and  that  the  de- 
fender was  his  principal  salesman  there :  That  the  de- 
fender never  was  a  partner ;  but,  on  the  other  hand,  a 
regular  debtor  and  creditor  account  was  kept  between 
the  brothers. 

Robert  Hope  died  on  20th  November  1826,  in  a 
state  of  insolvency ;  and  at  a  meeting  of  his  creditors, 
at  which  the  defender  was  present,  he  acceded  to  the 
desire  of  the  creditors,  and  allowed  his  name  to  be 
used,  and  the  property  to  be  invested  in  his  person  for 
behoof  of  all  concerned,  on  the  understanding  that  he 
was  to  denude  in  favour  of  trustees  to  be  ailerwards 
appointed.  At  this  meeting  the  defender  stated,  that 
he  had  funds  in  his  hands  belonging  to  his  late  bro- 
ther, amounting  to  £8085,  which  he  was  ready  to  pay 
over  to  the  creditors,  on  being  relieved  of  certain  ob- 
ligations, and  remunerated  for  his  services  to  his  bro- 
ther. These  alleged  preferences  were  subsequently 
niade  the  subject  of  a  memorial  and  queries  to  counsel ; 
but  certain  creditors  being  dissatisfied  with  the  opinion 


returned,  a  process  of  multiplepoinding  (still  in  de- 
pendence), was  brought  in  name  of  certain  trustees 
who  had  been  appointed  by  the  creditors.  This  ac- 
tion concluded  to  have  the  monies  paid  over  by  the 
defender,  distributed  among  the  parties  called  as  the 
creditors  of  Robert  Hope  only.  In  the  course  of  this 
process  a  plea  emerged,  and  it  was  stated,  that  there 
was  a  copartnery  between  the  brothers,  which  the  de- 
fender had  concealed ;  and  an  objection  strongly  urged 
to  the  competency  of  this  plea,  under  the  summons, 
was  ultimately  overruled  by  the  Court.  The  docu- 
ments of  debt  sued  on  were  ex  facie  granted  by  Ro- 
bert Hope  as  an  individual,  and  it  appeared  had  gone 
into  the  hands  of  the  pursuers,  as  bills  in  which  he  was 
sole  debtor.  In  the  thirteenth  article  of  the  pursuers' 
condescendence  it  was  averred,  that  the  whole  bills 
and  acceptances  were  granted  by  Robert  Hope  for  the 
purposes,  or  in  relation  to  the  business  of  the  copart- 
nery between  him  and  the  defender,  and  that  their 
proceeds  were  appropriated  for  behoof  of  the  copart- 
nery. 

The  defender  pleaded^  inter  alia,  that,  in  the  first 
place,  the  libel  contained  no  sufficient  detail  of  the 
transactions  in  which  the  alleged  debts  were  said  to 
have  originated;  and,  secondly^  he  pleaded  prescription. 

**  28M  February  1837 The  Lord  Ordinary  having  heard 

the  counsel  tor  the  parties  on  the  dosed  record,  productions, 
and  whole  process,  and  made  avizanduno — Repels  the  defences 
founded  on  the  first  six  pleas  in  law  maintained  for  the  defender, 
and  especially  the  defence,  that  the  action  is  incompetently 
libelled  against  the  defender  James  Hope,  as  the  surviving  part- 
ner of  an  alleged  copartnership,  for  the  sums  contained  in  the 
several  bills  of  exchange,  described  and  enumer^ited  in  the  sum- 
mons as  the  acceptances  of  the  deceased  Robert  Hope,  his  al- 
leged partner ;  and  also  the  defence  founded  on  the  plea  of  the 
sexennial  prescription  as  applicable  to  the  said  bills;  nn^quoad 
ultra,  remits  the  case  to  the  roll  of  jury  causes. 

"  Note — The  only  defences  on  which  the  defender  seriously 
asked  absolvitor,  without  admitting  or  offering  probation  of  the 
disputed  ^ts,  were  the  two  specially  mentioned  in  the  inter- 
locutor ;  and  the  Lord  Ordinary  is  bound  to  say,  that  he  has 
not  repelled  either  of  them  without  some  hesitation. 

"  As  to  the  first,  though  he  thinks  the  summons  might  easily 
have  been  more  fully  and  articulately  libelled,  he  is  not  quite 
satisfied  that  it  might  not  be  supported  as  setting  forth  suffi- 
ciently a  claim,  not  merely  for  the  sums  in  the  bills  as  due  to  the 
holders  of  those  written  instruments,  but  for  money  advanced 
by  them  to  and  for  behoof  of  the  company.  (See  art.  IStfa  of 
the  revised  condescendence,  particularly  adfinem).  The  weight 
of  authority,  however,  and  especially  of  English  authority,  ap- 
pears to  be  so  much  against  this  view  of  the  case,  that  the  Lord 
Ordinary  would  be  understood  not  to  rest  his  judgment  in  any 
degree  upon  it ;  and  he  abstiuns,  therefore,  from  going  into  any 
examination  of  the  various,  and  not  very  consistent  decisions, 
which  have  been  supposed  to  bear  upon  it.  What  be  goes  upon 
is  this,  that,  taking  the  statement  in  the  summons  along  with 
the  more  detailed  allegations  in  the  condescendence,  be  thinks  it 
is  sufficiently  averred  that  the  individual  name  or  subscription  of 
Robert  Hope  was  truly  the  social  firm  under  which  the  company 
obligations  in  Scotland  were  habitually  undertaken,  and  that 
the  use  of  that  subscription  was  understood  and  recognised  by 
both  parties  as  binding  upon  the  company,  when  actually  em- 
ployed in  the  proper  business  of  the  concern.  The  most  recent 
of  all  the  English  cases  upon  this  subject,  is  that  of  the  Caro- 
lina Bank  case,  (8,  Barn  wall  and  Cress  well,  427),  in  which  all 
the  prior  cases  were  considered,  and  which  issued  under  circum- 
stances, in  many  respects  identical  with  those  of  the  present 
case,  in  a  judgment  subjecting  a  company  in  payment  of  bills 
accepted  under  the  name  of  a  single  partner,  without  any  other 
pro(Mf  of  that  iifdividual  signature  having  been  adopted  by  the 
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other  partners  as  a  social  firm,  than  -was  afforded  by  the  custom 
of  emp]o3ring  it  in  company  transactions  with  their  knowledge 
and  assent,  as  is  most  distinctly  averred,  and  offered  to  be  proved 
to  have  been  the  established  course  of  dealing  in  the  business 
of  the  company  now  in  question.  The  defender  admits  that  the 
pursuers  are  entitled,  hoc  statu,  to  assume  the  truth  of  these  aver- 
ments ;  and  he  meets  the  argument  on  the  case  referred  to,  and 
the  plain  principle  on  which  it  proceeds,  partly  by  observing 
that  this  principle  is  not  sufficiently  set  forth  on  the  record,  and 
chiefly  by  contending  that  its  adoption  only  gives  more  irre- 
sistible weight  to  his  second  great  defence  of  the  sexennial  pre- 
scription. 

'*  In  regard  to  the  first  of  these  answers,  he  says,  that  it  is 
not  only  not  averred  on  the  record  that  the  individual  name  of 
Robert  Hope  was  used  as  a  company  firm,  but  that  the  supposi- 
tion is  excluded  by  the  distinct  averment  in  the  summons,  that 
no  company  firm  was  adopted.  But  the  Lord  Ordinary  is  so 
far  from  thinking  that  there  is  any  inconsistency  in  this,  that  he 
is  rather  of  opinion  that  the  statement  in  the  summons  may  be 
fairly  interpreted  as  importing  that  the  individual  names  of  the 
partners  were,  each  in  his  own  province,  to  be  considered  as 
the  firm  of  the  company.  The  meaning  of  the  statement  is 
merely,  that  no  firm  necessarily  indicating  the  existence  of  a 
company  was  used.  But  assuming  that  there  was  a  company, 
some  signature  must  have  been  used  to  bind  that  company  in  its 
social  transactions ;  and  if  these  were  exclusively  conducted  by 
the  two  partners  themselves  in  their  several  departments,  it 
seems  necessarily  to  follow,  that,  if  there  was  no  proper  social 
firm,  they  could  only  be  authenticated  by  their  individual  sub- 
scriptions ;  and  it  is  set  forth  accordingly,  with  abundant  dis- 
tinctness on  the  record,  that  this  was  actually  the  way  in  which 
the  company  business  was  conducted — Robert  Hope  buying 
cattle,  and  granting  bills  in  Scotland,  and  James  Hope  managing 
the  business  in  the  same  way  in  England.  In  these  respects,  as 
well  as  in  the  want  of  any  averment  of  a  formal  compact  or 
agreement  to  hold  the  individual  name  as  a  firm  binding  the 
company,  the  case  of  the  Carolina  Bank  is  exactly  parallel  with 
that  of  the  pursers,  with  one  specialty  a  fortiori,  in  favour  of 
the  present  claim.  There,  one  partner  conducted  the  company 
business  in  his  individual  name  in  America,  while  the  other 
partners  managed  it  in  England  under  a  proper  social  firm. 
There  was  no  agreement  that  the  individual  should  so  trade  in 
his  own  name,  and  indeed,  it  was  in  evidence  that  he  might  have 
used  the  English  social  firm  if  he  had  thought  fit.  This  is  the 
specialty  referred  to,  and  it  obviously  strengthens  the  case  of 
the  present  pursuers ;  for  there  was  no  proper  social  firm  which 
Robert  Hope  could  have  fallen  back  upon  ;  and  he  had,  there- 
fore, no  wa^  of  binding  the  company  but  by  setting  his  own 
name  to  their  obligations.  Yet  the  subscription  of  the  single 
partner  was  held  in  that  case  to  be  sufficient  to  bind  the  com- 
pany, merely  because  it  had  been  habitually  used,  with  the  know- 
ledge of  the  rest,  in  their  business :  while  here,  there  is  not 
only  the  same  actual  usage,  but  an  absolute  necessity  of  so  using 
it,  as  there  was  no  proper  social  firm  which  could  have  been  em- 
ployed for  that  purpose.  The  only  material  difference  between 
the  present  case  and  that  of  the  Carolina  Bank  seems  to  be, 
that  here  the  pursuers  certainly  took  the  bills  on  the  credit  of 
Robert  Hope  as  an  individual,  and  in  ignorance  of  his  having 
any  partner ;  while  it  would  rather  appear  (though  it  is  not 
quite  clear  from  the  report),  that  the  Carolina  Bank  were  aware 
that  the  American  partner  was  acting  for  behoof  of  his  company 
in  England.  It  is  possible  that  this  may  somewhat  affect  the 
application  of  that  case,  though  the  Lord  Ordinary  is  of  opinion, 
that  upon  the  same  principle  on  which  latent  partners  (when 
discovered)  are  daily  made  liable  to  parties  who  had  contracted 
without  knowing  of  their  existence,  this  is  not  a  circumstance 
which  should  bar  the  recourse  of  the  pursuers  in  the  present 
action. 

**  It  is  needless  to  observe,  that  there  is  really  no  analogy  be- 
tween what  might  be  requisite  upon  the  face  of  a  written  instru- 
ment to  warrant  the  use  of  summary  diligence,  and  what  may 
be  a  sufficient  averment  in  an  ordinary  action,  for  recovering 
the  contents  of  that  instrument.  It  would  be  going  far  to  hold 
that  a  charge  could  be  given  to  James  Hope,  upon  a  bill  ac- 


cepted only  by  Robert.  But  it  is  thought  to  be  sufficient  in  an 
ordinary  action  against  James  for  payment  of  such  a  bill,  to  set 
forth  and  offer  to  prove  that  Robert  was  his  partner, — that  it  had 
been  the  practice  for  many  years  to  sign  company  obligations 
by  the  individual  name  of  Robert, — and  that  the  bill  in  question 
was  so  signed  and  accepted  for  a  debt  due  by  the  company. 

"  Upon  the  other  point — of  prescriprion — ^there  is  also  some 
perplexity.  More  than  six  years  had  undoubtedly  elapsed  be- 
fore the  defender  was  convened  in  the  present  action.  But  the 
bills  had  been  produced  and  claimed  upon  in  a  multiplepoinding, 
in  which  he  was  a  party,  at  an  early  period ;  and  in  that  action, 
and  long  before  the  expiration  of  the  six  years,  they  were  claimed 
upon  as  vouchers  of  a  company  debt.  The  question  is,  whether 
this  was  sufficient  to  interrupt  the  prescription  ?  It  is  admitted 
that  production  in  such  an  action  will  generally  have  this  effect. 
But  it  is  said,  that  the  multiplepoinding  was  brought  for  the 
distribution  of  the  funds  of  Robert  Hope  as  an  individual,  and 
that  the  pursuers  appeared  in  it,  and  clumed  upon  these  bills, 
only  as  creditors  of  that  individual ;  and  though,  in  the  course 
of  it,  they  alleged  that  there  had  been  a  company,  and  went  td 
issue,  indeed,  with  the  defender  on  that  point,  still  they  had  no 
proper  claim  upon  him  in  that  action,  and  would  have  obtained 
no  effectual  decree  against  the  fund  in  medio,  as  a  company  fund, 
it  being  incompetent  so  to  invert  the  nature  of  the  subnsting 
process,  as  to  distribute  funds  originally  brought  into  Court  as 
the  fund  of  an  individual  among  the  creditors  of  a  company,  to 
whom,  in  the  course  of  the  proceedings,  they  had  been  dis- 
covered to  belong. 

"  There  is  no  doubt  some  difficulty  in  disposing  of  this  ob- 
jection. But  the  Lord  Ordinary  is  inclined  to  think  that  it  is 
not  well  founded,  and  that,  in  the  circumstances  of  this  case, 
there  would  have  been  no  incompetency  in  so  distributing  the 
fund  tn  medio,  in  that  original  action.  As  he  does  not  mean, 
however,  to  rest  his  judgment  upon  this  view,  he  shall  not  go 
into  the  reasons  which  incline  him  to  the  opinion  now  indicated, 
farther  than  to  observe,  that  the  process  of  multiplepoinding  is, 
of  all  the  forms  of  action  known  to  our  law,  the  most  flexible 
and  comprehensive ;  and  that,  where  the  actual  holders  of  the 
fund  neither  object,  nor  have  any  interest  to  object,  and  where 
all  the  parties  concerned  are  fidrly  convened,  with  full  oppor- 
tunity to  maintain  their  respective  pretensions,  it  is  not  easy  to 
conceive,  that  it  should  not  have  the  capacity  of  accommodating 
itself  to  all  emergent  circumstances,  and  of  effectually  distribut- 
ing among  all  who  have  a  just  right  to  them,  funds  really  brought 
vrithin  its  operation,  though  at  first  under  a  denomination  which 
it  might  afterwards  appear  necessary  to  correct.  The  case  of 
Ronaldson,  11th  December  1834,  (13,  Shaw  180),  was  alto- 
gether of  a  different  description,  the  real  holders  of  the  fund,  in 
that  case,  being  sisted  (as  nominal  raisers)  on  a  statement  of 
facts  inconsistent  with  their  only  ritle  of  possession,  and  to 
which  they  strenuously  objected  at  the  very  outset  of  the  pro- 
ceedings ;  whereas  the  holders,  and  only  raisers  in  this  esse, 
entirely  concurred  in  the  views  of  the  pursuers,  in  so  fiff  as  to 
have  been  equally  wiUing  to  account  for  the  fund,  whether  it 
should  turn  out  to  be  the  property  of  a  company  or  of  an  indi- 
vidual, and  only  abstained  from  describing  it  alternatively  in 
their  summons,  because  they  were  not  then  aware  of  the  alleged 
existence  of  any  such  company.  The  case,  as  it  actually  stands 
(in  the  multiplepoinding),  is  nearly  as  if  a  bank,  in  which  money 
had  been  lodged  in  the  name  of  a  deceased  individual,  bad 
brought  the  sum  into  Court  in  a  mulriplepoinding  as  belonging 
to  that  individual,  and  for  division  among  his  creditors,  but 
that  compearance  had  afterwards  been  made  for  parties  alleging 
that  it  truly  belonged  to  a  different  person,  and  had  only  been 
held  by  the  individual  as  a  trustee,  and  should  therefore  be  dis- 
tributed among  them  as  the  creditors  of  the  true  owner.  In 
such  a  case,  the  Lord  Ordinary  sees  no  room  to  doubt  that  the 
money  so  brought  into  Court  might  have  been  competently  dis- 
tributed in  that  process ;  and  that  the  emergence  of  a  more  ex- 
tended competition  than  was  at  first  foreseen,  would  afford  no 
ground  for  dismissing  the  action  as  null  or  inept.  In  truth,  the 
fund  being  in  the  hands  of  trustees  for  Robert  Ho|)e*s  creditors, 
must  be  dealt  with  exactly  as  if  it  had  been  in  his  own  hands. 
But  if  it  was  truly  a  company  fund  in  his  custody,  then  he  was 
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individually  a  debtor  for  it  to  tbe  company  and  to  their  credi- 
tors ;  and  though  brought  into  Court  as  his  |troperty,  might  uii- 
doabtedly  have  been  claimed  upon  by  the  company,  and  by  their 
creditors,  as  holding  a  riding  interest  upon  their's.  It  is  need- 
lea,  however,  to  enlarge  fiirther  on  this  view  of  the  matter,  or 
to  enter  at  all  upon  another  topic  much  pressed  by  the  pursuers 
in  their  argument,  viz.,  the  personal  exception  to  which  they 
ny  the  defender  is  exposed  when  urging  this  plea  of  prescrip- 
tion, from  the  circumstance  of  its  having  been  owing  to  his  own 
improper  concealment  of  the  existence  of  the  partnership  that 
tbe  delay  of  their  claims  on  him  was  occasioned.  It  is  some 
HiRirer  to  this,  no  doubt,  that,  at  all  events,  they  were  aware 
of  it  long  before  the  elapse  of  the  six  years,  and  still  neglected  to 
take  the  necessary  steps  till  after  they  had  expired.  But  it  is 
not,  perhaps,  a  complete  answer,  since,  if  his  dissimulation  pro- 
duced an  inoaientia  agere  upon  their  part,  they  should  probably 
be  allowed  to  deduct  the  whole  time  of  such  invaUntia  from  the 
period  of  prescription.  But,  whatever  may  be  in  these  sugges- 
tions, the  Lord  Ordinary  wishes  it  to  be  understood,  that  his 
jud^ent  upon  this  point  of  prescription  proceeds  on  a  nar- 
rower, bat,  as  he  thinks,  a  clearer  principle.  Assuming  that  tbe 
fond  ma  brought  into  Court  in  the  multiplepoinding,  as  the 
property  of  Robert  Hope  individually,  and  there  claimed  upon 
bjr  the  pursuers  only  as  such  property,  and  that  it  was  not  com- 
petent to  alter  or  invert  that  state  or  shape  of  the  process  in  the 
course  of  the  proceedings,  he  still  apprehends,  that  if  he  is  right 
in  holding  that  the  bills  were  truly  company  obligations,  and 
8ubacribt»d  by  what  must  be  held  to  be  in  substance  a  firm  of 
the  company,  then  the  claim  by  the  pursuers,  as  company  credi- 
tors, though  made  only  on  the  private  estate  of  an  individual 
partner,  was  still  sufficient  to  interrupt  prescription  quoad  the 
company,  and  to  keep  the  debt  alive  as  against  all  the  other 
psrtners. 

*'  This  proposition  is  rested  upon  two  principles,  which  it  is 
thought  are  now  well  established  in  our  law :  Ist,  That,  after 
the  6iilure  of  a  company  to  pay  its  proper  debts  and  obligations, 
it  is  competent  for  the  company  creditors  to  claim  payment  of 
them  from  an  individual  partner ;  and,  2d,  That  a  claim  made 
tempettiue,  by  diligence,  or  in  judicial  proceeding,  against  one 
eo^bligant,  will  interrupt  prescription  against  all  the  rest.  But 
if  the  law  be  so,  and  if  these  bills  were  truly  company  obliga- 
tions, the  consequence  is  obvious.  U  they  had  been  signed  by 
t  proper  social  firm,  and  claimed  upon  from  tbe  first  as  company 
obligations  only,  there  would  seem  to  be  no  doubt  either  of  the 
competency  of  the  claim  as  against  the  private  estate,  or  of  its 
legal  effect  in  preserv'ng  the  debt  as  against  all  the  other  part- 
ners. The  individual  creditors  might  insist  npon  those  of  the 
company  only  drawing  from  the  private  estate,  after  tbe  company 
funds  had  b^n  accounted  for  and  exhausted ;  but  they  could 
not  object  to  the  claim  itself  being  received  and  provided  for ; 
and  that  would  settle  the  point  of  prescription.  But  should  it 
make  any  difiTerence  that  the  bills  did  not  bear  unequivocally, 
and  ex  facie,  that  they  were  company  obligations,  and  that,  in 
point  of  fact,  they  were  at  first  claimed  upon  as  vouchers  of 
debt  due  by  an  individual  ?  The  Lord  Ordinary  thinks  it  should 
not,  when  it  is  considered,  that  long  before  the  six  years  had 
elapsed,  they  were  distinctly  founded  on  as  company  obligations, 
and  set  forward  in  that  view,  as  extinguishing  all  competing 
claioM  on  the  part  of  the  defender, who  was  thus  shown  to  be  in 
truth  a  joint  obligant.  This,  which  was  judicially  stated,  and 
in  a  separate  record,  as  soon  as  the  necessary  information  was 
acquired,  and  while  little  more  than  three  of  the  six  years  had 
axpired,  was  equivalent  to  a  correction  of  the  original  form  of 
the  pursuers'  daim,  or  to  the  lodging  of  an  additional  or  alter- 
native claim,  which  was  undoubtedly  competent  in  such  a  pro- 
cess, and  must  have  the  same  effect  as  if  it  had  been  so  stated 
from  the  beginning. 

**  The  defender  may  perhaps  say,  that  though  this  might  be  a 
KooA  answer,  if  the  pursuers  admitted  that  the  fund  in  medio  in 
the  multiplepoinding  was  truly  the  individual  property  of  Robert 
Hope,  it  will  not  make  their  claim  in  that  process  competent, 
since  they  now  maintain  not  only  that  the  debt  was  a  company 
debt,  but  slso  that  the  fund  itself  belonged  to  the  company. 
The  Lord  Ordinary  is  inclined  to  think  that  it  does  uot  lie  in 
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the  mouth  of  the  defender,  while  assuming,  as  the  very  basis  of 
his  objection,  that  the  multiplepoinding  could  bring  nothing 
into  Court  but  the  individual  property  of  Robert  Hope,  to 
allege  that  the  fund  so  brought  in  roust  yet  be  held,  as  against 
the  pursuers,  not  to  be  such  property.  The  pursuers  no  doubt 
aver  this,  but  he  denies  it ;  and  the  only  effect  of  the  dispute  is, 
that  it  must  be  left  to  the  Court  to  determine  which  is  in  the 
right.  The  true  course,  if  all  had  been  known  at  the  beginning, 
would  have  been  to  describe  the  fund,  not  as  a  company  fund, 
but  alternatively.  It  may  yet  be  found  to  be  Robert  Hope's, 
and  to  be  divisible  among  all  his  creditors,  whether  claiming 
through  the  company  or  directly.  But  it  is  not  necessary  to  go 
farther  into  this  at  present ;  because  it  appears  upon  inquiry, 
that,  to  a  certain  extent,  the  fund  ta  medio  was,  beyond  all  dis- 
pute, the  individual  property  of  Robert  Hope.  It  included  the 
proceeds  of  his  household  furniture,  and  of  the  stocking  of  some 
farms  which  are  admitted  to  have  been  held  by  him  as  an  indi- 
vidual. Now  this  is  quite  enough  for  the  pursuers.  Upon  that 
part  of  the  fund  in  medio  their  claim  was  undoubtedly  competent 
in  the  multiplepoinding.  And  having  so  claimed  on  a  company 
obligation,  and  avowedly  as  company  creditors,  within  the  six 
years,  tbe  course  of  prescription  was  stopped,  and  the  debt  kept 
alive  against  all  the  other  partners.  It  is  upon  this  ground 
mainly  that  the  defence  of  prescription  bas  been  repelled." 

The  defender  reclaimed.     On  advising. 

Lord  Justice-'  Clerk. — On  the  first  point,  as  to  the  form  of  the 
summons,  it  no  doubt  might  have  been  more  full  and  explicit, 
but  the  question  is,  is  there  enough  set  forth  on  the  face  of  it, 
to  show  that  it  concludes  against  James  Hope  as  a  copartner 
of  his  brother?  I  think,  giving  the  expressions  full  and  fair 
play,  they  imply  that  there  was  no  designative  firm  adopted ; 
and  taking  the  whole  together,  that  the  two  brothers  were  truly 
copartners,  I  think  the  objection  may  farther  be  repelled,  as 
obviated  in  the  record.  With  regard  to  the  defence  of  pre- 
scription, looking  at  the  important  preceding  process  of  multi- 
plepoinding, and  the  concealment  of  James  Hope  that  he  was  a 
partner,  which  led  to  the  investigation,  when  it  was  discovered 
that  he  was  a  partner,  and  that  the  averment  was  then  made  in 
the  process  of  multiplepoinding  in  good  time,  the  question  is, 
whether,  in  those  circumstances,  and  in  such  a  process,  a  suffi- 
cient claim  was  made  to  keep  the  bills  alive  ?  Now  it  has  been 
settled,  that  the  production  of  bills  in  a  ranking  and  sale  pre- 
serves them  from  prescription ;  and  Mr  Bell  states,  that  produc- 
tion in  a  multiplepoinding  has  an  equal  effect.  Here  they  were 
produced  in  a  multiplepoinding  as  grounds  of  debt,  within  the 
period  of  prescription,  and  I  think  prescription  is  thus  ob- 
viated. That  multiplepoinding  is  still  a  depending  process, 
and  might  be  conjoined  with  the  present  action,  so  that  a  de- 
cree might  be  given,  and  might  even  have  been  given  in  the 
multiplepoinding  itself,  without  any  other  process.  I  think  the 
Lord  Ordinary  right  on  both  points. 

Lord  Qlenlee Tbe  plea  of  prescription  is  obviated.     I 

think  that,  after  production  of  the  bills  in  the  multiplepoinding. 
a  claim  upon  them  was  a  legal  demand,  and  to  which  legal 
effect  might  have  been  given  in  that  process,  and  that  does 
away  with  the  plea  of  prescription.  If  not  for  that,  this  question 
would  have  been  attended  with  great  difficulty. 

Aorc^  Medwyn I  concur  on  both  points.    With  regard  to  the 

prescription,  entering  a  claim  in  a  ranking  and  sale  or  mutiple- 
poinding  is  sufficient  to  obviate  the  plea,  but  the  multiplepoind- 
ing must  be  applicable  to  the  plea.  Now,  when  it  was  ascertained 
and  alleged  that  Robert  Hope  was  a  designative  name  of  the  com- 
pany, the  moment  that  was  found  to  be  true,  the  multiplepoind- 
ing was  truly  in  name  of  the  company,  and  was  a  multiple- 
poinding of  the  company  funds.  Thus,  the  daim  was  made 
in  sufficient  time,  as  decree  could  have  been  given  in  the  mul- 
tiplepoinding ;  and  the  plea  of  prescription  is  obviated  against 
James  Hope,  as  undoubtedly  it  was  with  regard  to  Robert 
Hope. 

liord  Afeadowbank  absent. 

Their  Lordships  then  adhered  to  the  interlocutor  of 
the  Lord  Ordinary. 
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Lord  Ordinary,  Jeffrey, — Act,  Solicitor-General  (Ruther- 
furd),  A.  Wood;  Goldie  and  Ponton,  W.S.,  Agent* — Alt, 
Dean  of  Faculty  (Hope).  D.  M'NeiU;  B.  Welsh,  S.S.C, 
Agent F.,  Clerk [J.D.M.] 


Sth  December  1837. 


Second  Division (J.D.M.) 

No.  54. — William  Clark,  Advocator,  v.  Mrs  Chris- 
tian Morrison  or  Thomson  aTui  Husband,  and 
John  Grieve,  Respondents, 

Hypothec — Rettrictioii — Personal  Exception —  The  agent  for  a 

party  applying  for  a  loan  on  heritable  security,  did  not  cam' 

municate  to  the  person  to  whom  he  applied,  and  from  whom  he 

obtained  it,  or  to  hie  agent,  a  claim  of  lien  or  hypothec  compe* 

tent  to  himself  over  the  borrowers  papers,  but  merely  made 

rejerence  to  a  search  of  encumbrances  as  affecting  the  sub' 

jects — 1.  Held  that  the  borrower's  agent  was  not  barred,  per- 

sonali  exceptione,  from  claiming  in  virtue  of  his  right  of  hy^ 

pothec ;  but, 

2.  Circumstances  in  which  the  borrower's  agent  having,  in  the 

knowledge  of  his  client's  insolvency,  parted  with  his  right  of 

hypothec  over  the  more  valuable  of  two  properties  subject  to 

his  lien,  to  the  prejudice  of  an  heritable  creditor  on  the  smaller 

property,  was  held  entitled  to  recover,  under  his  right,  onfy  such 

.    a  proportion  of  his  account  as  the  relative  value  of  the  larger 

property  might  bear  to  that  over  which  he  retained  his  right. 
Process — Advocation — Competency — Expenses—^  party  hold- 
ing an  heritable  security  over  a  property  vested  in  a  trustee, 
having  made  application  to  the  Sheriff  for  delivery  of  the  title- 
deeds  ;  and  the  trustee  stating  in  answer,  that  he  held  them  sub- 
ject to  a  claim  of  hypothec  by  the  trustee's  agent ;  and  the 
Sheriff  having  appointed  the  agent  to  be  called  as  a  party ;  and 
a  decision  having  been  pronounced  by  the  Sheriff,  as  in  a  case 
with  the  agent ;  and  an  advocation  having  been  brought  of  the 
Sheriffs  judgment,  in  which  the  trustee,  though  having  taken 
no  part  in  the  proceedings  after  the  sieting  of  the  agent,  was 
called  as  a  party — Held  that  the  trustee  was  properly  called  in 
the  advocation,  though,  as  not  having  challenged  the  Sheriffs 
judgment,  he  was  entitled  to  be  heard  on  any  question  as  to  his 
liability  for  the  expense  of  being  made  a  party. 

The  late  Mr  Andrew  Morrison,  saddler  in  Dunbar, 
father  of  the  respondent,  Mrs  Thomson,  lent  Mr  James 
Scott  of  Leith,  the  sum  of  £1200,  and  received  from 
him  a  bond  and  disposition  in  security  for  the  amount, 
dated  9th  June  1 824,  over  his  property  at  Dudding- 
stoD,  the  title-deeds  of  a  part  of  which  (the  north  feus) 
were  the  subject  of  the  present  process.  Mrs  Thom- 
son acquired  right  to  the  bond  and  arrears  of  interest, 
which  has  since  become  vested  in  Mr  Andrew  Scott, 
W.S.  The  advocator  acted  as  Mr  Scott's  agent  in 
transacting  the  original  loan,  and  corresponded  with 
Mr  Morrison  and  his  agent  on  the  subject. 

On  14th  April  1824,  the  advocator  addressed  a  letter 
to  Mr  Morrison  to  the  following  effect : 

"  Learning  from  Mr  Murray,  Kilduff,  that  you  have  a  sum  of 
money  to  lend  on  heritable  security  at  Whitsunday  next,  and 
that  you  would  be  willing  to  give  it  on  the  same  security  which 
the  late  Mr  Coles  held  for  £1000,  lent  by  him  to  Mr  James 
Scott,  I  am  directed  by  Mr  Scott  to  write  to  you  on  the  sub- 
ject, and  say,  that  if  you  will  make  the  sum  £1250  or  £1200, 
and  accept  of  4  per  cent,  interest,  he  will  pay  off  Mr  Coles* 
security,  and  give  you  a  bond  over  the  property  for  either  of 
these  sums.  The  property  lies  at  Wester  DuddingstOD,  near 
Edinburgh,  and  consists  of  the  villa  of  Hawthornbrae,  at  pre- 
sent in  Mr  Scott's  own  occupation,  and  two  cottage-houses  and 
gardens,  let  at  £25  Sterling  per  annum,  the  whole  of  which  has  • 
been  valued  by  Mr  Wright,  a  respectable  architect  in  Edin- 
burgh, as  worth  at  least  £2400  Sterling,"  &c. 

Mr  Morrison,  upon  this  representation,  agreed  to 


lend  Mr  Scott  the  sum  of  £1200,  on  condition  of  a 
search  of  encumbrances  being  produced,  which  was 
afterwards  furnished,  but  no  intimation  was  given  by 
the  advocator  to  Mr  Morrison  or  his  agent,  of  any  right 
of  hypothec  over  the  titles.  At  this  date  Mr  Scott 
was  considerably  indebted  to  the  advocator,  but  this 
was  not  communicated  to  Mr  Morrison  or  his  agent ; 
and  Mr  Morrison  having,  at  a  future  period,  found  it 
necessary  to  make  notarial  intimation  for  payment  of 
the  principal  sum,  owing  to  non-regularity  in  payment 
of  the  interest,  the  advocator  came  forward  as  guaran- 
tee for  it. 

Mr  Scott's  afifurs  became  so  much  involved,  that  he 
was  obliged,  on  11th  January  1830,  to  execute  a  trust- 
deed  in  favour  of  Mr  Grrieve,  conveying  his  whole  pro- 
perty, heritable  and  moveable,  to  him  as  trustee,  for  pay- 
ment of  his  debts.     To  this  trust  the  advocator,  as  a 
personal  creditor  of  Scott,  acceded,  along  with  other  per- 
sonal creditors,  and  Mr  Grieve,  as  trustee,  entered  on  the 
management  of  the  trust-estate  for  their  behoof.    One 
condition  of  the  advocator's  acceding  was,  that  he  was 
to  be  paid  a  debt  on  which  he  had  taken  out  a  caption, 
and  that  this  payment  was  to  have  no  oonoem  with  the 
delivery  of  the  title-deeds,  as  the  advocatoi^s  claim  of 
hypothec  was  to  have  due  effect  given  to  it  in  the  ranking. 
The  respondent's  father,  Mr  Morrison,  did  not  accede  to 
the  trust-deed,  but  he  consented,  on  the  application  of 
Mr  Grieve,  the  trustee,  to  refrain  from  taking  separate 
measures,  so  long  as  this  should  be  found  of  advan- 
tage, or  without  prejudice  to  his  interest  as  an  heritable 
creditor,  and  to  allow  a  sale  to  be  made. 

In  February  and  March  1830,  the  title-deeds  of  Mr 
Scott's  property,  which  were  then  in  the  advocator's  pos- 
session, were  delivered  over  to  Mr  Grieve.  These  title- 
deeds  consisted,  1^/,  of  the  titles  to  certain  heritable 
property  and  feu-duties  situated  in  Leith,  over  which 
the  British  Linen  Company  held  securities  to  the  amount 
of  £4926,  and  another  creditor  a  prior  burden  to  the 
extent  of  £1100;  and,  2^%,  the  titles  of  the  Dudding- 
ston  property.  The  relative  values  of  the  Leith  pro- 
perty and  of  the  Duddingston  property  were  ascertained, 
in  the  course  of  the  proceedings  before  the  Sheriff,  to 
be  respectively  £4300  and  £615. 

In  course  of  his  trust-management,  Mr  Grieve,  with 
the  knowledge  and  consent  of  the  advocator,  entered 
into  an  arrangement  with  the  British  Linen  Company, 
by  which  he  conveyed  to  them  the  whole  of  the  Leith 
property,  under  burden  of  the  prior  security  of  £11 00, 
in  extinction  and  for  payment  of  their  heritable  debt. 
The  title-deeds  of  that  property  were  accordingly  de- 
livered up  to  the  British  Linen  Company,  without  re- 
servation of  any  right  of  hypothec  over  chem  competent 
to  the  advocator,  or  any  provision  relative  thereto. 
This  transaction  was  gone  into  without  intimation  to  Mrs 
Thomson  and  her  husband,  then  in  right  of  the  heritable 
debt  over  the  Duddingston  property,  and  without  their 
knowledge.  The  title-deeds  being  in  the  possession  of 
Mr  Grieve,  an  application  to  the  Sheriff  for  delivery  of 
them,  and  for  interdict  against  delivery  to  any  other 
party,  was  directed  by  the  respondents,  Mrs  Thomson 
and  her  husband,  against  him ;  and  in  answer,  he  plead- 
ed the  obligation  under  which  he  had  come  to  the  ad- 
vocator, to  give  effect  to  his  hypothec  in  the  ranking. 
Upon  this  the  Sheriff  ordained  the  petition  to  be  served 
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on  the  advocator,  as  the  party  substantially  interested 
in  the  discussion,  and  answers  were. lodged  for  him,  in 
which  he  went  to  issue  with  the  respondents  in  re- 
gard to  the  subsistence  and  the  extent  of  his  hy- 
pothec The  record  in  the  Inferior  Court  was  pre- 
pared and  closed  accordingly  between  the  adyocator 
and  respondents,  and  a  proof  was  led,  in  the  course  of 
which  various  documents,  together  with  excerpts  from 
the  advocator's  books,  were  either  recovered  or  pro- 
duced ;  and  alter  circumduction,  without  any  objection 
to  that  course  of  proceeding  on  the  part  of  the  advo- 
cator, the  Sheriff,  inter  alioy 

"  Finds  that,  is  tbe  drcamstances  of  this  case,  the  defender  is 
barred  bj  a  personal  olgection  from  pleading  his  right  of  hypo- 
thec for  that  part  of  bis  accounts  which  was  incurred  prior  to 
the  bond  by  James  Scott  to  the  deceased  Mr  Morrison,  on  9th 
June  1824,  in  respect  that,  in  the  circumstances  of  the  case, 
the  defender  ought  to  have  informed  Mr  Morrison  of  the  exist- 
ence of  the  burden  of  his  hypothec :"  "  Finds  that,  in  conse* 
qoenee  of  the  titles  of  the  Leith  property  baring  been  delivered 
op  to  the  British  Linen  Company,  so  that  the  defender  cannot 
now  enable  the  pursuers  to  operate  a  proportional  relief  by 
means  of  those  titles,  the  defender  is  entitled  to  recover  under 
his  hypothec,  such  a  proportion  only  of  that  part  of  his  account 
which  shall  ultimately  be  sustained  as  the  value  of  the  Dudding- 
ston  property  shall  bear  to  the  value  of  the  Leith  property." 

No  separate  action  was  brought  by  the  advocator 
against  Mr  Grrieve ;  but  in  the  present  advocation  of 
the  Sheriff's  judgment,  on  the  respondents'  application 
for  delivery  of  the  title-deeds,  the  advocator  caused  his 
advocation  to  be  served  on  Mr  Grieve,  and  insisted 
upon  the  preparation  of  a  new  record,  both  with  the 
respondents  and  with  Mr  Grieve.  The  new  record 
allowed  upon  the  advocator's  application,  was  under  re- 
servation of  all  questions  of  expenses. 

The  advocator  pleaded^  inter  <dia — 1.  That  Mrs 
Thomson  and  husband  being  divested,  Mr  Scott,  their 
disponee,  should  be  made  a  party,  and  the  lawfulness 
of  his  tide  (which  was  disputed)  be  disposed  of  by  the 
Lord  Ordinary.  2.  No  personal  exception  can  be 
pleaded  against  the  advocator's  claiming  the  full  benefit 
of  his  hypothec  in  a  question  with  Mrs  Thomson,  who 
has  acquired  right  to  the  debt  originally  due  to  Mr 
Morrison ;  and  on  the  contrary,  Mr  Morrison,  by  al'* 
lowing  the  title-deeds  in  question  to  remain  subject  to 
the  orders  of  Mr  Scott,  enabled  him  to  pledge  or  hy- 
pothecate these  title-deeds  for  any  account  due  by 
him  to  his  law-agent*  If  he  had  not  intended  to  allow 
Mr  Soott  to  exercise  this  power  over  these  title-deeds, 
he  should  have  required  them  to  be  delivered  to  him- 
self. 3.  The  advocator  is  not  responsible  for  the  con- 
duct of  Mr  Grieve  in  delivering  up  to  the  British 
Linen  G>mpany  some  of  the  title-deeds  referred  to  in 
process,  and  he  cannot  be  affected  by  such  delivery. 
On  the  contrary,  the  respondents,  who  acceded  to  the 
trust  in  favour  of  Mr  Grieve,  and  who  are  bound  by 
his  acts,  cannot  be  allowed  to  plead  that  such  delivery 
affects  or  impairs  the  claim  of  the  advocator.  4.  At 
afl  events,  Mr  Grieve  is  liable  to  the  advocator  for 
having  so  delivered  up  the  ^title-deeds,  and  the  advo- 
cator's hypothec  effects  to  the  full  extent  of  his  claim 
the  other  title-deeds  which  still  remain  in  Mr  Grieve's 
possession.  5.  The  advocator  is  not  bound  to  deliver 
up  any  of  the  title-deeds  in  his  possession,  or  which  are 


held  by  Mr  Grieve  for  his  behoof,  till  the  accounts 
now  claimed  by  him  shall  be  fully  paid  or  secured. 

The  respondents  pleaded — 1.  Assuming  the  Sheriff 
to  have  been  right  in  sustaining  the  advocator's  hypo- 
thec to  any  extent,  it  was  legally  and  properly  narrowed 
and  restricted  by  the  interlocutors  complained  of,  in 
various  respects ;  particularly,  (1.)  In  the  circumstances 
of  the  case,  as  stated  in  the  record,  and  proved  by  the 
documentary  evidence  in  process,  the  advocator  was 
properly  held  to  be  personally  barred  from  pleading 
his  hypothec,  in  so  far  as  his  account  had  been  incurred, 
and  was  exigible  from  Mr  Scott,  prior  to  the  date  of 
the  bond  and  disposition  in  security  in  favour  of  the 
respondent's  author.  (2.)  The  advocator's  claim  of 
hypothec  was  justly  held  proportionally  to  attach  to 
the  title-deeds  of  all  the  properties  of  Mr  Scott  in  the 
custody  of  the  advocator  at  the  date  of  Mr  Scott's  in- 
solvency, and  its  effect  was  justly  restricted  in  the 
manner  done  by  the  Sheriff  in  his  interlocutor.  2.  The 
respondents  are  entitled  to  have  decree  in  terms  of 
their  original  application  to  the  Sheriff,  for  delivery  of 
the  title-deeds,  subject  only  to  the  burden  of  the  advo- 
cator's hypothec,  in  so  far  as  the  same  can  be  pleaded 
against  them  as  real  creditors,  in  the  circumstances  set 
forth  in  the  record. 

Mr  Grieve  pleaded  the  respondent's  divestiture  in 
favour  of  Scott ;  and  that,  in  so  far  as  the  other  re- 
spondents succeed  in  cutting  down  the  extent  of  the 
advocator's  hypothec,  the  findings  must  be  available  to 
him.  On  the  principle  which  must  now  be  assumed, 
that  the  heritable  creditor  was  not  bound  by  the  trust, 
nor  by  the  actings  of  the  trustee,  that  creditor  is  en- 
titled to  no  advantage  nor  benefit  under  the  trust,  but 
she,  or  the  assignee  to  her  action  and  rights,  Mr  Scott, 
must  take  the  title-deeds  demanded,  subject  to  the  pre- 
ferable claims  which  adhered  to  them  at  tlie  date  of 
the  demand.  As  at  that  date  these  title-deeds,  in  the 
trustee's  possession,  were  held  by  Mr  Clark  to  consti- 
tute an  available  hypothec  for  his  whole  accounts,  Mrs 
Thomson  or  Mr  Scott,  on  receiving  delivery  of  these 
title-deeds,  must  wholly  relieve  the  trustee,  Mr  Grieve, 
of  that  daim  of  Mr  Clark.  Under  the  facts  which 
have  occurred,  neither  of  the  parties,  Mr  Clark  or  Mr 
Thomson,  is  entitled  to  challenge  the  delivery  of  the 
progress  of  titles  of  the  Leith  subjects  to  the  British 
Linen  Company.  The  respondent^  Mr  Grieve,  has 
been  improperly  made  a  party  to  this  process ;  and 
Andrew  Scott,  W.S.,  the  assignee  of  Mrs  Thomson,  is 
the  party  in  favour,  or  against  whom  the  orders  or  decree 
of  Court  must  now  go  forth. 

The  Lord  Ordinary  appointed  cases,  and  on  ad- 
vising them  with  the  whole  process,  reported  the  cause 
to  the  Court,  with  the  following  note : 

"  The  Lord  Ordinary  reports  this  case  without  a  decision, 
chiefly  because  he  thinks  the  questions  raised,  as  to  the  person- 
al exception  against  Clark,  and  as  to  the  right  of  an  heritable 
creditor  ^in  a  case  circumstanced  like  the  present,)  to  insist  on 
a  proportional  restriction  of  a  law-agent's  hypothec,  according 
to  the  value  of  the  different  properties,  over  the  titles  of  which 
he  had  this  hypothec  when  the  heritable  debt  was  constituted, 
are  of  such  general  interest,  and  attended  with  so  much  diffi- 
culty, as  to  be  properly  left,  in  the  first  instance,  to  the  deci- 
sion of  the  Court.  He  cannot  say  that  upon  either  of  these  he 
has  formed  a  decided  opinion ;  but  he  mil  not  withhold  from  the 
parties  the  views  to  which  he  inclines. 


132 


REPORTS  OF  CASES  DECIDED 


[December 


"  If  he  thought  that  the  argument  for  the  heritable  creditors, 
on  the  first  of  these  points,  was  at  all  inconsistent  with  the  de- 
cision in  the  cabe  of  Campbell  and  Clason,  15th  November 
1832,  F.  C,  he  should  have  no  difficulty  (though  that  was  a 
hard  and  difficult  case),  in  at  once  rejecting  it.  But  though 
Clark  endeavours  to  represent  it  in  this  light,  sudi  is  not  truly 
its  description.  It  is,  as  it  is  expressly  stated  to  be,  an  argu- 
ment on  a  personal  exception  merely,  and  its  object  is  to  show 
that  Clark,  by  his  own  improper  conduct,  and  culpable,  if  not 
fraudulent  concealment  of  the  existence  and  amount  of  the  debt 
for  which  he  intended  to  retain  the  titlcH  of  the  property,  in. 
duced  the  creditor  to  advance  money  to  bis  client  on  a  security 
of  which  he  would  not  otherwise  have  accepted.  Of  the  gene- 
ral relevancy  of  such  an  allegation,  the  Lord  Ordinary  enter- 
tains no  doubt ;  and  the  difficulty  he  finds  in  the  present  case 
arises  solely  from  Lis  doubts  as  to  the  sufficiency  of  the  proof 
to  fasten  on  the  agent  the  blame  of  such  a  proceeding.  Cases, 
however,  may  easily  be  supposed  in  which  there  would  be  no 
such  difficulty.  If  the  agent  had  a  business-account  against  an 
insolvent  client,  to  the  amount  of  £1500,  and  held  under  his 
hypothec  the  titles  of  a  property  worth  about  that  sum,  and  did 
notwithstanding  induce  and  encourage  a  stranger  to  advance 
£1000  or  £1200  on  the  security  of  that  property,  without  any 
biut  of  the  existence  of  such  a  lien,  the  Lord  Ordinary  does 
not  think  it  doubtful,  that  the  peisonal  exception  arising  from 
this  concealment,  would  at  once  deprive  him  of  his  hypothec  in 
a  question  with  that  stranger,  and  make  him  liable  for  the  titles, 
without  regard  to  the  payment  of  his  account.  The  present 
case,  though  by  no  means  so  strong,  is  truly  of  this  description ; 
and  though  he  has  not  finally  made  up  his  mind  upon  it,  he 
rather  inclines  to  concur  with  the  Sheriff  in  holding,  that,  in  the 
circumstances,  the  agent  was  not  justifiable  in  negotiating  for 
the  loon  from  Morrison,  while  entirely  suppressing  the  fact 
that  the  titles  were  impledged  for  a  sum  which  has  turned  out 
to  be  equal  to  the  free  value  of  the  property.  There  is  some- 
thing rash,  perhaps,  in  Clark's  objections  to  the  distinction  taken 
hy  the  Sheritf  between  the  part  of  the  account  incurred  pre- 
vioos  to  the  advance  by  Morrison,  and  that  subsequent  to  it. 
But  it  is  obvious  that  the  ground  upon  which  the  Lord  Ordi- 
nary inclines  to  support  the  judgment,  really  applies  to  the  pre- 
vious part  only.  It  was  only  at  the  time  of  negotiating  for  that 
advance  that  the  agent  had  any  dealing  with  Morrison,  or  came 
into  such  contact  with  him  as  to  make  him  personally  respon- 
sible for  any  concealment  or  suppression  of  necessary  informa- 
tion. Morrison  was  then  an  entire  stranger  to  the  property, 
and  its  history  and  condition,  and  must  consequently  have  re- 
lied on  what  the  agent  was  pleased  to  communicate.  After 
that,  he  had  such  a  connection  with  it,  as  may  be  supposed  to 
have  made  it  his  duty  to  look  to  his  own  security,  and  see  that 
neither  it  nor  its  titles  were  subjected  to  preferable  claims.  It 
seems  to  have  been  upon  some  such  grounds  that  the  decision 
in  Campbell  and  Clason's  case  proceeded.  But  it  is  enough 
that,  in  regard  to  the  subsequent  accounts,  there  is  no  room  for 
that  personal  exception  on  which  the  Sheriff  is  understood  to 
have  proceeded ;  that  is,  no  room  for  imputing  individual  miscon- 
duct or  unfairness  in  the  agent's  persoiml  negotiations  with  the 
heritable  creditor. 

"  The  second  question,  as  to  the  compulsory  apportionment 
of  the  hypothec,  derives  aJl  its  difficulty,  in  the  Lord  Ordinary's 
apprehension,  from  its  connection  with  the  first,  though  a  much 
■mailer  degree  of  impropriety  might  justify  the  Sheriff's  judg- 
ment on  this,  than  might  be  necessary  to  support  it  on  the  for- 
mer. If  the  agent  was  not  at  all  aware  of  the  existence  of  any 
heritable  debts,  or  of  the  consequences  to  the  several  creditors, 
of  his  giving  up  one  part  of  the  titles  and  retaining  another,  it 
would  be  absurd  to  hold  that  he  lost,  or  in  any  respect  narrow- 
ed, his  hypothec  for  his  whole  account  over  the  titles  he  re- 
tained. But  if  be  was  perfectly  aware  of  the  condition  and 
relative  interests  of  different  real  creditors  on  particular  parts 
of  the  property,  the  Lord  Ordinary  inclines  to  think,  that  he 
should  be  considered  as  in  the  situation  o£  a  catholic  creditor, 
aware  of  the  relative  interests  of  different  secondary  creditors 
on  the  same  sufagect,  and  bound  so  to  deal  with  his  preferable 
s<icurity,  as  not  needlessly  to  interfere  with  their  legal  rights. 


Full  justice,  perhaps,  is  not  done  to  this  part  of  the  argument, 
in  the  able  case  for  the  heritable  creditors.  But  it  is  certainly 
dealt  with  in  far  too  Confident  a  tone  on  the  other  side,  by  the 
agent  and  the  trustee.  In  particular,  the  Lord  Ordinary  is  of 
opinion,  that  there  is  no  real  weight  in  the  circumstance  so 
much  relied  on  in  their  argument,  that  the  lien  of  the  agent  im- 
ports no  actual  right  or  interest  in  the  lands  themselves,  bat  is 
merely  a  power  to  retain  the  ip«a  corpora  of  the  written  titles, 
and  is  available  only  when  the  parties  happen  to  have  necessary 
occasion  to  reclaim  them.  Whether  the  interest  be  direct  or 
indirect,  it  is  undeniably  a  preferable  interest,  which  overrides 
and  controls  that  of  those  who  have  the  actual  right  to  the  sub- 
jects themselves,  and  ought,  therefore,  it  is  humbly  conceived, 
to  be  exercised  under  all  the  conditions  and  restraints  which 
regulate  the  exercise  of  any  other  catholic  or  preferable  right. 

**  The  Lord  Ordinary  thinks  it  impossiUe  to  doubt  that  the 
property  at  Leith  was  conveyed,  and  the  titles  given  up  free  of 
any  burden  of  hypothec,  with  the  knowledge  and  consent  of  the 
agent ;  though  it  is  probably  enough  for  the  heritable  creditors 
that  they  were  so  given  up  without  their  knowledge  or  consent. 
He  thinks  there  is  no  soKdity  in  the  trustee's  aigumcnt,  that,  if 
the  heritable  creditors  did  not  accede  to  the  trust,  they  have  na 
right  to  challenge  any  arrangement  made  by  him  and  the  agent 
in  the  execution  of  it.  They  have  a  clear  right  to  challenge 
whatever  is  improperly  done  to  their  prejudice;  and  if  the  agent 
and  trustee  wilfully  discharged  the  Leith  property  from  all 
claim  of  hypothec,  without  consideration  for,  or  notice  to  them, 
it  is  as  if  they  had  discharged  eorret  debendi,  and  destroyed  a 
known  and  most  equitable  right  of  proportional  relief.  If  the 
Sheriff's  judgment  on  these  two  points  is  confirmed,  it  probably 
will  not  be  necessary  to  go  mucb  into  any  other.  If  it  be  ne- 
cessary, however,  to  dispose  of  them,  some  farther  investigation,, 
in  point  of  fact,  would  seem  to  be  requisite ;  and  the  Lord  Ordi- 
nary is  not  of  opinion  that  the  parties  can  be  precluded  from 
such  inves>rigation,  by  the  tenor  of  the  closed  record,  or  proceed- 
ings generally  in  the  Inferior  Court." 

"  'The  trustee's  argument  on  the  Act  1594,  c.  220,  is  con- 
ceived  to  be  inadmissible  and  irrelevant.  But  it  is  rather 
thought  that  Andrew  Scott,  the  assignee  of  Mr  and  Mrs  Thom- 
son,  ought  to  be  sisted  as  a  party." 

Dean  of  Fanuity  pleaded  the  incompetency  of  the 
advocation  as  regutied  Mr  Grieve.  The  petition  in 
the  Inferior  Court  was  no  doubt  directed  against  him^ 
but  Mr  Clark  appeared,  when  called,  and  Grieve  took 
no  part,  and  no  record  was  made  up  as  to  him.  Tben» 
when  Clark  advocated,  Grieve  was  called  in  the  pro- 
cess ;  and  thus  it  was  that  Grieve  was  brought  into  this 
litigation.  Now,  Clark  ought  to  have  advocated  as 
between  him  and  the  original  petitioner  in  the  Sheriff 
Court,  and  if  he  were  to  obtain  an  alter ition  of  the 
SherifTs  judgment,  then  he  might  go  back  to  the  She- 
riff Court  and  have  what  was  settled  between  him  and 
Mrs  Thomson  applied  as  to  Grieve.  The  advocation 
was  incompetent  as  to  him,  because  matters  as  to  his 
rights  cannot  be  discussed  in  this  process. 

Lord  Justice' Clerk. — Grieve  did  not  complain  by  reclaiming 
note  of  making  up  a  record  as  to  him. 

Solicitor' General  for  Mr  Clark, — The  only  original 
party  in  the  Sheriff  Court  was  Grieve,  but  the  Sheriff,  in 
consequence  of  his  answers  to  the  petition,  appointed 
service  on  Clark,  which  was  the  necessary  result  of 
Grieve's  answer.  Grieve  might  have  put  in  a  plea 
that  he  was  improperly  made  a  party.  In  the  advo- 
cation, there  was  an  order  on  him  to  condescend,  and 
he  did  not  reclaim  against  that  order,  nor  did  he  even 
state  any  objections  in  proper  time.  This  is  a  preli* 
minary  defence,  and  is  now  too  late. 

I}ean  of  Faculty. — In  advocations,  there  is  no  stage 
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of  process  equivalent  to  that  for  putting  in  preliminary 
defences.  It  is  competent  to  advocate  as  to  certain 
jiarties,  without  including  others. 

Lord  Medwyn, — I  have  no  difficulty  on  ibis  point.  The 
arrion  in  the  Inferior  Court  was  directed  €^3inst  Grieve,  as  the 
custodier  of  the  title-deeds.  Grieve's  defence  is  founded  on 
Clark*8  lien  on  the  titles.  It  was  competent  for  Grieve  to 
plead  this,  or  for  Clark  to  do  so  himself;  but  Clark  having 
been  called  incidentally  cum  processu,  the  proceedings  were 
oondnued  in  his  name  alone.  There  was  then  the  pursuer  on 
rbe  one  hand,  and  the  compearer  on  the  otber.  But  there 
could  be  no  decree  agiunst  the  compearer,  but  only  against  the 
original  defender,  Grieve.  In  this  situation,  there  being  no 
compact  between  Clark  and  Grieve,  Clark,  the  compearer,  ad- 
vocates as  agunst  the  pursuer,  and  most  properly  also,  as 
against  the  defender.  There  was  perfect  propriety  in  bringing 
the  proper  defender,  so  that  the  whole  case  might  be  brought 
up,  and  that  Clark  might  not  have  to  go  over  the  same  grounds 
again  with  Grieve.  If  Grieve  thought  he  had  no  interest  in 
the  advocation,  be  might  have  reclaimed  against  the  order  to 
answer  the  condescendence.  That  he  did  not  do ;  he  thought 
fit  to  answer;  and  thus  the  advocation,  as  to  him,  is  quite 
competent,  though  certainly  there  may  be  some  question  as  to 
the  expenses. 

Lord  GlekUe As  to  Grieve,  I  see  nothing  to  preclude  a 

preriroinary  plea,  that  he  ought  not  to  have  been  made  a  party,  to 
the  efiect  of  bearing  any  part  of  the  expenses ;  but  as  to  the  pro- 
priety of  his  being  called,  I  think  otherwise.  He  was  pro- 
perly called,  though  the  Sheriff  did  right  in  making  Clark  ap- 
pear as  the  true  party  in  the  procesa. 

Lord  Justice-  Clark In  point  of  form  and  in  justice,  after 

Clark's  appearance,  it  was  a  necessary  step  to  bring  Gri'^ve 
here  as  the  original  defender.  As  to  the  expense  of  making  up 
the  record,  I  would  reserve  that.  I  agree  with  Lord  Medwyn, 
while  I  think  Grieve  entitled  to  be  heard  on  the  point  of  ex- 
penies.  The  two  points  in  the  present  case  deserve  grave 
eoBsideration.  The  first  question  is,  whether  there  is  a  valid 
personal  exception  to  Clark's  right  of  hypothec?  I  felt  the 
strongest  reason  to  think  that  Clark  bad  led  Morrison  to  be- 
lieve that,  %vith  the  exception  of  the  search  of  encumbrances, 
the  creditor  got  the  property  conveyed  in  security  of  his  debt. 
Claik^s  letter  gives  no  indication  of  any  risk  from  himself:  still, 
in  a  question  of  personal  exception,  we  must  look  to  the  situation 
in  which  he  stands.  He  was  solely  agent  for  a  needy  borrower, 
not  as  in  the  case  of  Wilson  and  Lumsden,  wheie  Wilson  was 
agent  for  both  borrower  and  lender.  Here  Morrison  was  un- 
der the  protection  of  his  own  agent.  Unless  we  have  evi- 
dence, which  I  do  not  see  in  this  case,  that  there  was  a  special 
undertaking  by  Clark,  farther  than  disclosed  by  the  prior  se- 
curity, 1  cannot  find  sufficient  circumstances  to  warrant  me  to 
exclude  Clark's  right  of  hypothec  by  personal  exception.  In 
absence  of  such  specialty,  it  would  not  be  safe>  to  find  him 
harred  personaH  exceptione.  But  I  think  Clark  having  soli- 
cited the  loan,  a  most  material  fact  upon  the  second  question 
vises,  whether,  he  being  the  agent  for  Scott,  and  having  his 
whole  titles  in  his  possession,  and  being  fully  aware  he  had  no 
chance  of  payment,  except  in  virtue  of  his  right  of  hypo- 
thec, and  knowing  that  Scott  was  under  a  caption,  he  was, 
under  such  circumstances,  entitled  to  give  his  consent,  and  be 
psrticipant  in  throwing  over  on  Morrison's  property  the  whole 
obligation  common  to  both  properties?  This  is  a  most  impor- 
tint  question,  and  there  are  no  decisions  on  which  we  can  go 
in  deriding  upon  it  It  is  a  grave  question,  whether,  in  point 
of  justice  and  fairness,  any  agent  holding  a  right  of  hypothec, 
is  entitled  capriciously  to  take  the  burden  off  one  set  of  titles 
and  lay  it  on  a  party  to  be  affected  in  his  rif^ht  as  a  postponed 
creditor?  The  transaction  with  the  British  Linen  Company  was 
communicated  to  Clark,  and  Clark  thought  that  it  was  a  wise 
vrangement,  but  it  could  only  be  settled  by  giving  up  the 
whole  titles  of  the  property  along  with  it.  Is  a  person  so  act- 
in;?  entitled  thus  to  bf:nefit  one  creditor,  and  to  put  the  whole 
harden  upon  the  other?  Is  that  a  fair  and  equitable  proceed- 
ing? I  do  not  think  it  is,  or  that  an  agent  is  entitled  to  use 


his  right  in  that  way.  The  principle  which  rules  a  catholic  cre- 
ditor seems  to  apply  here,  though  not  strictly  the  case  of  a 
catholic  creditor  who  is  bound  to  conduct  himself  so  as  not  to 
affect  any  one  in  particular.  I  think  Clark  was  not  entitled 
to  abandon  his  right  againet  the  most  valuable  rproperty^  and 
til  row  the  burden  on  the  other,  he  being  cognizant  from  the 
beginning  of  the  transaction  of  loan  with  Morrison. 

Lord  Glenlee, — On  the  first  point,  I  incline  to  agree  with 
the  Lord  Ordinary,  that  it  was  incumbent  on  Clark  to  explain 
to  Morrison  his  own  claim ;  but,  aa  to  the  second,  it  is  a  differ- 
ent question,  and  rather  new:  only,  in  the  particular  circum- 
stances of  this  case«  I  think  there  is  a  great  deal  in  Mrs 
Thomson^s  plea.  I  incline  to  sustain  the  oljection  to  Mr 
Clark's  right :  he  by  his  own  act  having  incapacitated  himself 
from  claiming  in  the  sequestration,  and  coming  against  this  party 
for  bis  fiill  demand. 

Lord  Medufyn On  the  first  point,  I  concur  with  the  Lord 

Justice-Clerk,  that  there  is  here  no  personal  exception.  As  to 
the  other,  it  is  a  new  question,  and  I  have  some  doubts  about  the 
restriction. 

Zorc^  Meadowhank  absent. 

Their  Lordships  then 

'*  Advocate  the  cause;  repel  the  objection  to  the  competency  of 
Mr  Grieve^s  being  called  as  a  party  to  this  process ;  repel  the 
personal  objection  sustained  hy  the  Sheriff's  interlocutor  of  11th 
July  1834,  to  Mr  Clark's  pleading  his  right  of  hypothec,  founded 
on  his  not  having  informed  Mr  Morrison  of  the  existence  of  the 
burden  of  his  hypothec ;  adhere  to  the  Sheriff's  interlocutor  of 
Uth  July  1834,  which  finds,  *  that  in  consequence  of  the  titles 
of  the  Leith  property  having  been  delivered  up  to  the  British 
Linen  Company,  so  that  the  defender  cannot  now  enable  the 
pursuers  to  operate  a  proportional  relief  by  means  of  those  titles, 
the  defender  is  entitled  to  recover,  under  his  hypothec,  such  a 
proportion  only  of  that  part  of  his  account  which  shall  ultimately 
be  sustained,  as  the  value  of  the  Duddingston  property  shall 
bear  to  the  v«lue  of  the  Leith  property,'  and  remit  to  the  Lord 
Ordinary  to  hear  parties  as  to  any  demands  by  Mr  Clark  against 
Mr  Grieve,  and  his  objections  thereto,  and  as  to  the  objections 
to  the  amount  of  Mr  Clark's  accounts,  and  also  to  decide  all 
questions  of  expenses  between  all  parties  to  the  process." 

Lord  Ordinary ,  Jeffrey. — Act,  Cowan ;  Scott,  Rymer  and 
Scott,  Agents. — Alt.  P.  Robertson,  More,  for  Mrs  Thomaom 
and  Husband;  Andrew  Scott,  W.S.,  Agent — AU.  Dean  of 
Faculty  (Hope),  Forsyth, />r  Mr  Grieve;  Andrew  Grieve, 
W.S.,  Agent F.,  Clerk [J.D.M.] 


6th  December  1837. 

Second  Division (J.D.M.) 

No.  55. — Jabcbs  Renton,  Pursuer^  v.  Robert  An- 
STBUTHER,  Esq.^  and  Others,  Defenders. 

Entail — Procuratory  of  Resignation — Assignation — Writs  and 
Evidents  —  A  party  holding  a  personal  right  to  lands,  in 
virtue  of  a  disposition  containing  procuratory  of  resignation, 
having  executed  a  deed  of  entail  in  the  form  of  a  procuratory 
of  resignation,  containing  a  general  assignation  of  writs  and 
evidents — Held  that  this  assignation  included  the  prior  procu* 
ratory^  which  umu  thus  validly  transferred,  and  thai  the  entail' 
er,  though  not  infeft,  was  in  titulo  so  to  execute  the  deed  of 
entail. 

Alteration — Reserved  Powers-^^  deed  of  alteration  or  of  ad- 
ditional nomination  of  heirs,  under  reserved  powers  in  a  deed 
of  entail,  does  not  require  either  a  new  conveyance,  or  a  new 
procuratory  or  precept. 

The  defender  succeeded  to  and  possesses  the  estates 
of  Caiplie  and  Thirdpart  under  the  fetters  of  a  strict 
entail,  executed  by  the  late  Sir  Alexander  Anstrutber, 
his  father.  Some  time  ago,  his  affiiirs  having  become 
embarrassed,  he  was  under  the  necessity  of  executing 
a  trust-deed  for  behoof  of  his  creditors  in  favour  of  the 
pursuer.    An  adj  udication,  proceeding  on  a  promissory- 
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note  granted  by  him  to  the  pursuer  for  £1000,  was  also 
led  against  these  estates  ;  but  the  pursuer,  distrusting  its 
efficacy  to  affect  the  fee  of  the  lands,  instituted  the  pre- 
sent action  for  the  purpose  of  having  it  found  and  de- 
clared that  there  was  no  valid  or  effectual  entail  which 
could  interfere  with  his  adjudication,  and  concluding  for 
reduction  of  the  different  deeds  under  which  the  defen- 
der's title  had  been  completed.  It  was  maintained 
that  Sir  Alexander  Anstruther  had  no  power  to  exe- 
cute the  entail,  seeing  that  he  had  merely  a  personal 
right  to  the  lands,  and  that  this  defect  vitiated  the 
titles  made  up  by  the  defender. 

Sir  Alexander  Anstruther,  who  was  second  son  of 
Sir  Robert  Anstruther,  Bart.,  of  Balcaskie,  went  in 
early  life  to  India,  where  he  realised  a  considerable 
fortune.  He  became  desirous  of  purchasing  an  estate 
in  Scotland  which  he  might  settle  by  entail  on  his  chil- 
dren and  the  other  members  of  his  family.  Accord- 
ingly, his  sister.  Miss  Catherine  Anstruther,  purchased 
for  him  from  the  Marchioness  of  Titchfield  the  estate 
of  Caiplie  and  Thirdpart,  at  the  price  of  £34,850. 
The  disposition  was  granted  by  the  Marchioness,  with 
consent  of  her  husband,  in  favour  of  Miss  Anstruther 
and  her  heirs  whomsoever.  It  bore  that  £25,372.  1 2s. 
had  from  time  to  time  been  paid  to  account  of  the 
price,  and  that  Miss  Anstruther  had  granted  a  bond 
over  the  property  in  security  of  the  balance.  The  dis- 
position contained  the  usual  clauses,  with  procuratory 
of  resignation  and  precept  of  sasine,  in  virtue  of  which 
Miss  Anstruther  was  duly  infell  in  the  lands. 

Miss  Anstruther  thereafter,  on  the  narrative  that 
she  had  some  time  ago  purchased  these  lands 

**  in  trust  for  behoof  of  Alexander  Anstruther,  Esq.,  Attorney- 
General  to  the  Honourable  the  East  India  Company  at  Madras, 
roy  brother,  the  price  whereof,  excepting  of  princi- 

pal and  interest,  from  the  has  already  been  paid, 

partly  from  sums  belonging  to  my  said  brother,  and  partly  from 
money  borrowed  or  udvmictd  bv  me  on  his  account.  And  the 
said  Alexander  Anstruther  being  now  desirous  that  I  should 
convey  to  him  the  said  purchase,  on  his  relieving  me  of  the 
sums  borrowed  by  me  as  above  mentioned,  and  also  of  that  part 
of  the  price  still  remaining  unpaid,"  therefore  she  disponed 
from  her,  her  heirs  and  executors,  "  to  and  in  favour  of  the  said 
Alexander  Anstruther,  and  bis  heirs  whomsoever  and  disponees, 
heritably  and  irredeemably,  all  and  whole  the  lands  and  barony 
of  Caiplie,"  &e. 

There  was  an  obligation  to  infefl  by  a  double  man- 
ner of  holding,  and  a  procuratory  of  resignation  for 
new  infeftment  in  favour  of  "  the  said  Alexander 
Anstruther  and  his  foresaids."  The  procuratory  farther 
bound  Sir  Alexander  to  free  and  relieve  Miss  An- 
struther 

**  of  all  payment  of  the  price  aforesaid  of  the  said  lands,  sa  well 
of  that  part  of  the  same  already  paid,  in  so  far  as  the  same  may 
have  been  borrowed  or  advanced  by  me  on  his  account,  as  of 
that  Dart  still  remaining  unpaid,  and  of  all  damages  or  expense 
which  I,  or  any  other  person  on  my  account,  may  sustain  or  in* 
cur  by  or  through  the  said  purchase." 

The  warrandice  was  from  fact  and  deed.  The  as- 
signation to  the  title-deeds  was  the  same  as  in  the  dis- 
position in  Miss  Anstruther's  own  favour, 

*'  together  with  the  procuratories  of  resignation,  precept  of  sa- 
sine, and  clause  of  warrandice,  obligations  for  making  writs 
forthcoming,  and  whole  other  obligements  and  clauses  therein 
contained,  and  all  actions  or  executions,"  &c,,  with  warrandice 
fxom  her  own  proper  acts  and  deeds  only. 


No  infeftment  was  passed  in  favour  of  Sir  Alex- 
ander. His  right  continued  personal,  and,  in  this  si- 
tuation of  the  titles,  he  executed  the  deed  of  entail 
under  reduction.  That  deed  proceeds  on  the  follow- 
ing narrative : 

"  I,  Alexander  Anstruther,  &c.,  considering  that  Miaa 
Catherine  Anstruther,  my  sister,  some  time  ago  purchased  on 
my  behalf,  and  for  my  use,  the  lands  and  estates  of  Caiplie  and 
others,  after  described,  lying  in  the  parishes  of  Kilrenny  and 
Crail,  in  the  county  of  Fife,  the  right  and  title  to  which  was 
taken  and  conceived  in  her  fitvour,  and  still  stands  vested  in 
her  person,  for  my  use,  and  that  I  having  resolved,  for  cer- 
tain good  causes  and  considerations,  to  execute  a  deed  of  en- 
tail of  the  said  estate,  it  is  necessary  that  the  said  Catherine 
Anstruther,  as  standing  nominally  vested  in  the  right  thereof, 
should  concur  with  me  in  granting  said  deed,  and  which  she 
has  signified  her  readiness  to  do,  in  manner  under-written : 
Therefore  wit  ye  me,  with  consent  of  the  said  Catherine  An- 
struther, and  I,  the  sidd  Catherine  Anstruther,  as  having  right 
in  manner  foresaid,  and  for  fulfilling  the  intentions  of  my  bro- 
ther and  me  both,  as  in  the  right  of  the  premises,  to  be  hound 
and  obliged,  as  we  hereby  bind  and  oblige  us,  and  the  heirs  of 
tailzie  and  provision  after  specified,  without  the  benefit  of  dis- 
cussing them  in  order,  and  all  others  our  successors  whomso- 
ever, to  infeft  me,  the  said  Alexander  Anstruther,  myself,  and 
the  said  heirs  after  mentioned,  in  the  said  lands  and  estate  of 
Caiplie  and  others.** 

There  was  a  procuratory  of  resignation  (in  which, 
the  lands  were  particularly  enumerated)  "  for  new  in- 
feftment of  the  same  to  be  made,  given,  and  granted 
to  me,  the  said  Alexander  Anstruther,  and  the  heirs 
of  my  body  ;  whom  failing,"  &c.  The  deed  was  then 
fenced  with  all  the  usual  prohibitory,  irritant,  and  re- 
solutive clauses.  And  in  order  to  enable  the  defender 
and  the  heirs  of  entail  to  complete  a  valid  and  effec- 
tual title  to  the  aforesaid  lands,  the  disposition  con- 
cluded with  the  following  provisions: 

"  Likeas  we,  the  said  Alexander  Anstruther,  and  Catherine 
Anstruther,  do  hereby,  jointly  and  severally,  give  full  power, 
warrant,  and  commission  to  our  said  procurators,  and  each  of 
them,  to  do  all  and  every  thing  necessary  and  proper  for  such 
resignation  and  new  infeftment,  which  to  the  office  of  pro- 
curatory is  known  to  belong,  or  which  we  could  do  ourselvea  ; 
and  we  hereby  ratify  and  approve  all  and  whatever  our  said 
procurators  shall  lawfully  do  in  virtue  hereof.  And  we,  the 
said  Alexander  Anstruther,  and  Catherine  Anstruther,  do 
hereby,  jointly  and  severally,  assign  and  dispone  to  me,  the 
said  Alexander  Anstruther,  and  my  said  hehrs  of  entail ;  whom 
failing,  to  my  other  heirs  as  aforesaid,  under  the  conditions,  pro- 
visions, declarations,  and  clauses  irritant  and  resolutive,  herein 
contained,  all  and  sundry  writs,  evidents,  rights,  title-deeds,  and 
securities  whatever,  both  old  and  new,  made,  granted,  and  con- 
ceived in  &vours  of  us  and  our  ancestors  and  authors,  of  or  in 
relation  to  the  said  lands  and  others  before  resigned ;  reserving, 
nevertheless,  full  power  and  liberty  to  me,  the  said  Alexander 
Anstruther,  by  myself  alone,  at  any  time  of  my  life,  etiam  in 
articulo  mortis,  without  consent  of  any  of  the  heirs  of  entail,  or 
heirs  whomsoever  before  mentioned,  by  any  writing  under  my 
hand,  to  alter,  innovate,  or  revoke  these  presents,  in  whole  or 
in  part,  as  I  shall  think  proper,  but  declaring,  if  the  same  shall 
not  be  altered  or  revoked  by  me,  or  if  I  shall  not  otherwise 
settle  the  said  lands  and  estate  by  any  deed  contrary  hereto,  it 
is  my  intention,  and  it  is  hereby  expressly  provided  and  de- 
clared, that  these  presents  shall  stand  good,  and  continue  effec- 
tual and  obligatory,  not  only  as  to  all  the  lands  and  others  fore- 
said, whereto  a  sufficient  tide  shall  be  made  up  and  completed 
in  my  person  before  my  decease,  but  also  to  compel  my  heirs- 
at-law  and  other  heirs  to  make  up  and  complete  titles  in  their 
persons,  to  any  part  of  the  said  lands  and  others  to  which  I 
shall  not  have  completed  my  own  titles,  and  then  to  resign 
the  same  in  the  hands  of  the  respective  superiors  thereof,  in 
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hroan  of  Uie  hein  of  tailsie  herein-before  specified,  vnth  and 
under  the  whole  conditions,  provisions,  clauses  irritant  and  re- 
solutive, and  reservations  before  written." 

This  deed,  though  prepared  in  the  name  of  Miss 
Anstruther  as  well  as  that  of  Alexander  Anstruther, 
was  not  subscribed  by  her.  Several  years  after  the 
execation  of  this  deed,  Sir  Alexander  was  desirous  to 
vary  the  provision  which  he  had  previously  made  for 
behoof  of  his  widow  and  children.  With  this  view, 
availing  himself  of  the  power  to  alter  and  revoke,  re- 
served by  the  original  entail,  he  executed  a  deed  of 
alteration  and  provision.  This  deed  in  fact  did  not 
alter  the  destination  in  the  former  deed,  except  to  the 
effect  of  calling  two  new  classes  of  heirs  immediately 
before  the  heirs  of  entail  entitled  to  succeed  to  the 
estate  of  Balcaskie.  In  so  far  as  regarded  the  defen- 
der and  the  other  heirs  of  the  grantor's  body,  there 
was  no  alteration.  Under  the  original  deed  of  1810, 
he  directed  new  infeflments  to  be  given  in  general 
terms  in  fiivour  of  himself  and  the  heirs  of  his  body, 
whereas,  in  the  subsequent  deed  of  1814,  he  named  the 
different  members  of  his  fiimily,  but  called  them  to  the 
succession  in  precisely  the  same  order  as  they  would 
have  taken  under  the  original  entail.  This  deed  like- 
wise contained  a  declaration,  that  it  was  made 
"  with  and  subject  to  all  the  reservations,  limitations,  condi- 
tions, restrictions,  powers,  and  dauses  in  the  last^mentioned 
deed  of  entail,  so  by  me  executed  and  contained."  And  the 
said  deed  of  entail,  *'  in  so  £tf  as  not  altered  by  these  presents, 
ihsll  still,  quoad  lUtrat  remain  in  full  force  and  virtue,  hereby 
revoking  aU  other  dispositions,"  &c,  reserving  a  power  of  revo- 
cation. 

Sir  Alexander  died  on  his  way  from  India  to  this 
country.  At  his  death  the  entail  remained  on  the  foot- 
ing of  a  personal  deed.  No  infeftment  had  ever  passed 
in  his  favour.  The  defender  proceeded  to  make  up 
his  titles  in  conformity  with  the  deed  of  entail.  The 
deeds  of  entail  and  alteration  were  recorded  in  the  re- 
gister of  taillies.  A  general  service  was  expede  by 
him  as  nearest  and  lawful  heir  of  line  of  his  faUier,  and 
also  as  nearest  and  lawful  heir  of  provision,  in  virtue  of 
the  above-mentioned  procuratory  of  resignation  and 
deed  of  entail.  Thereupon  a  charter  was  passed  in  his 
favour,  embodying  all  the  provisions  and  irritant  clauses 
of  the  entalL  And,  in  virtue  of  the  precept  contained 
in  it,  the  defender  was  duly  infeft  Ever  since  that 
time  the  defender  continued  to  possess  and  enjoy  the 
estate  in  virtue  of  these  titles,  and  accordingly  all  the 
securities  granted,  and  deeds  executed  by  him,  bur- 
dening his  property,  have  borne  a  qualification,  that 
they  shall  only  affect  the  lands  to  the  extent  of  his  life- 
rent interest.  The  defect  relied  on  by  the  pursuer, 
had  reference  to  the  situation  of  the  titles  under  which 
Sir  Alexander  possessed  the  lands  when  he  executed 
the  entail,  and  to  the  mode  of  completing  them  in  the 
person  of  the  defender. 

Defences  were  given  in  for  Mr  Robert  Anstruther, 
and  also  for  Mr  Philip  Anstruther,  the  next  heir,  and 
for  Dame  Sarah  Anstruther,  the  relict  of  the  entailer. 
The  record  having  been  closed  on  the  summons  and 
defences,  the  Lord  Ordinary  appointed  cases,  in  which 
the  followixKg  objections  and  answers  were  stated : 

Ijtf,  It  was  objected  that  the  entail  was  ineffectual, 
because  the  late  Sir  Alexander  had  merely  a  personal 
title  to  the  lands. 


To  this  the  defender  answered — 1.  It  is  a  mistake, 
in  point  of  law,  to  state,  in  broad  and  unqualified  terms, 
that  no  entail  is  effectual  except  it  be  executed  by  a 
proprietor  infefi.  The  Statute  1685  recognises  no  dis- 
tinction whatever  between  those  who  are  and  those  who 
are  not  infefl.  Hence,  there  being  no  such  limitation 
expressed,  it  cannot  be  implied,  unless  it  can  be  shown 
that  there  is  something  either  in  the  ordinary  rules  of 
conveyancing,  or  in  the  principles  of  common  law, 
which  prevents  proprietors  having  merely  personal 
rights  to  their  estates,  from  availing  themselves  of  the 
privilege  conferred  by  the  Statute.  2.  It  may  be  true, 
indeed,  that  an  entail  executed  by  a  proprietor,  having 
merely  a  personal  right  to  lands,  is  not  necessarily 
effectual.  If  the  institute  in  such  entail  be  heir-at-law 
to  the  entailer  as  well  as  heir  of  entail  under  the  deed, 
the  entail  may  be  defeated  either  by  himself  or  his 
creditors ;  but  if  the  institute  be  not  heir-at-law,  but 
a  stranger,  and  cannot  connect  himself  with  the  lands, 
except  as  heir  of  entail  under  the  personal  deed,  the 
whole  provisions  and  limitations  of  the  deed  will  be 
as  effectual  against  him  as  if  his  author  the  entailer  had 
been  infefl.  A  proprietor  may  effectually  convey  a 
personal  right  to  lands ;  and  if  so,  to  a  third  party. 
He  can  convey  them  to  himself  and  a  particular  order 
of  heirs,  under  whatever  limitations  and  fetters  he 
chooses  to  impose.  In  the  present  case,  the  defender 
completed  his  titles  under  Sir  Alexander's  deed  of  en- 
tail, and  he  adopted  those  steps  for  completing  his 
title,  in  terms  of  the  entail,  which  were  recommended 
by  conveyancers  as  the  most  fitting  and  appropriate  for 
its  attainment :  Napier  v.  Livingstone,  20th  July  1762 ; 
Sup.  Vol.  V.  p.  888. 

2dfy9  It  was  objected,  that  the  deed  of  alteration 
executed  by  Sir  Alexander  in  1814,  annulled  and  ren- 
dered void  the  entail  of  1810. 

To  this  it  was  answered — 1.  The  alterations  in  that 
deed  do  not  affect  the  defender's  right  under  the  en- 
tail. In  so  far  as  regards  the  defender  himself  there 
is  no  change.  He  taJces  in  the  same  order  under  the 
first  as  under  the  second  deed,  the  whole  heirs  of 
Sir  Alexander's  body  being  called  in  the  same  order 
under  the  one  deed  as  under  the  other.  Even,  there* 
fore,  although  it  were  conceded  that  Sir  Alexander 
had  exceeded  his  powers  in  introducing  two  new 
classes  of  heirs  under  this  deed  of  alteration,  it  could 
not  affect  the  defender.  The  objection,  if  good,  may 
be  fatal  to  the  claim  of  these  new  substitutes,  but  it 
cannot  affect  the  other  heirs,  whose  right  is  fixed  by 
the  first  deed,  and  not  altered  or  innovated  on  by 
the  last  2.  It  is  quite  a  mistake  on  the  part  of  the 
pursuer  to  say,  that  this  deed  of  1814  operates  as  a 
total  revocation  of  the  deed  of  1810,  and  that  it  is  the 
only  one  referred  to  in  the  Crown -charters.  The 
clauses  are  free  from  all  ambiguity.  The  procuratory 
of  resignation  of  1810  is  invariably  coupled  along  with 
the  deed  of  alteration  of  1814.  3.  The  entoiler  did 
not  exceed  his  powers  in  executing  this  deed  of  altera- 
tion. He  had  expressly  reserved  full  powers  of  al- 
teration and  revocation  by  the  first  deed.  He  merely 
exercised,  therefore,  a  power  which  he  had  expressly 
reserved. 

Sdfyf  Another  objection  was  founded  on  the  mode 
of  completing  the  defender's  title,  in  respect  that  the 
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procuratory  of  resignation  contained  in  the  disposition 
of  1808  was  not  effectually  assigned  by  the  deed  of 
entail,  and  consequently  that  the  charter  of  resignation, 
which  proceeded  on  it  as  a  connecting  link  in  the  pro- 
gress, was  granted  without  any  legal  warrant 

To  this  it  was  answered — 1.  By  the  disposition  of 
1808,  Miss  Anstruther  conveyed  the  lands  to  Sir  Alex- 
ander, "and  his  heirs  whomsoever  and  disponees." 
The  procuratory  of  resignation  warranted  resignation 
to  be  made  in  the  hands  of  the  superior,  for  new  in- 
feflment  in  favour  of  Sir  Alexander  and  his  foresaids. 
Sir  Alexander,  while  continuing  to  possess  in  virtue  of 
this  personal  right,  was  empowered  either  to  sell  and 
alienate  the  lands  to  a  third  party,  or  to  make  them 
over  to  a  different  order  of  heirs,  under  the  fetters  of 
an  entail,  and  to  assign  the  unexecuted  procuratory  of 
resignation  in  order  to  the  completion  of  their  titles. 
The  unexecuted  procuratory  is  assignable,  and  it  mat- 
ters not  whether  it  be  assigned  to  a  stranger  disponee, 
or  to  a  new  order  of  heirs :  the  assignees  in  either  case 
being  entitled  to  take  up  and  execute  it  in  their  own 
favour. 

2.  There  being  no  doubt  as  to  Sir  Alexander's  power 
to  assign,  there  is  as  little  to  dispute  that  he  had  va- 
lidly and  effectually  exercised  that  power.  By  the 
entail  of  18iO,  Sir  Alexander  bound  and  obliged  him- 
self, and  his  heirs  of  tailzie  and  provision,  as  well  as  all 
his  other  heirs  whatsoever,  to  infeft  him,  and  the  heirs 
therein  specified,  in  the  lands  of  Caiplie  and  others. 
With  a  view  to  this  object,  he  "assigned  and  dis- 
poned" to  himself,  and  his  heirs  of  entail,  under  all  the 
conditions,  provisions,  and  declarations  of  the  entail, 
the  whole  writs,  evidents,  rights,  and  title-deeds  relating 
to  the  said  lands.  The  clause  of  assignation  to  the 
writs  and  evidents  was  worded  with  more  than  ordinary 
anxiety.  It  "  dispones  and  assigns"  the  whole  writis 
and  evidents.  The  Statute  1693,  c.  95,  does  not  re- 
quire, in  order  to  the  effectual  transmission  of  pro- 
curatories  of  resignation,  a  disposition  to  the  lands. 
Ail  that  it  requires  is  a  disposition  and  assignation  to 
the  writs  themselves.  The  case  of  Graham  v.  Don 
has  no  application  to  the  present  question. 

The  Lord  Ordinary  made  avizandum  to  the  Court 
with  the  cases  lodged,  issuing  at  same  time  the  follow- 
ing note : 

*'  111  considering  this  case,  the  Lord  Ordinary  has  all  the  in- 
clination and  leaning  which  the  law  has  so  often  manifested  to 
liberate  the  proprietor  in  possesaion  froiu  the  fetters  of  the  en- 
tail, if  it  has  not  been  executed  in  a  manner  duly  consistent  with 
the  strictest  rules  of  law  and  form.  But,  on  the  other  hand, 
the  Court  must  take  care  that  no  plea  is  sustained,  in  order  to 
effect  this,  which  will  put  to  hazard  or  unsettle  any  rules  long 
understood  by  pai  ties  and  men  of  business  as  fixed  in  the  law  of 
title,  and  on  wliich  innumerable  parties  and  their  families  de- 
pend for  the  security  of  their  property.  The  Ixird  Ordinary 
entertains  no  ordinary  apprehensions  that  theri:  is  a  risk  of  this 
from  some  of  the  pleas  of  the  pursuer.  His  views  will  be  best 
understood  from  adverting  to  the  pleas  of  the  pursuer  in  their 
order. 

*'  1 .  It  is  said,  that  when  Sir  Alexander  Anstruther  executed 
the  first  of  the  two  deeds  now  in  question  in  1810,  he  was  not 
lA  titulo  to  grant  any  procuratory  of  resignation,  as  he  was  not 
infefr,  and  did  not  validly  assign  the  procuratory  to  which  he 
then  had  right  in  his  sister's  disposition  of  1808.  Now,  as  to 
this  deed  of  1810,  though  it  certainly  runs  in  the  name  both  of 
Sir  Alexander  and  his  sister,  and  was  intended  to  be  executed 


by  both,  yet,  as  Mist  Anstruther  never  signed  it,  it  can  only  be 
held  as  the  deed  of  Sir  Alexander  alone.  This  the  pursuer 
seems  to  admit.  Nevertheless,  utile  per  inutile  non  vitiatur. 
The  procuratory,  as  the  deed  of  Sir  Alexander,  is  not  inept,  be- 
cause the  consent  of  a  party  was  not  adhibited,  whose  consent 
was  not  iiecess»ry.  Viewing  this  then  as  a  procuratory  of  resig- 
nation by  Sir  Alexander  alone,  was  it  in  any  respect  ineffectual  ? 
He  then  had  an  unquestionable  personal  right  to  the  lands. 
He  held  the  disposition  of  his  sister,  who  bad  been  infeft,  set- 
ting forth  that  the  lands  had  been  acquired  with  his  money,  and 
thi'refore  she  disponed  the  lands  to  him,  with  procuratory  and 
precept.  He  clearly,  therefore,  had  the  right  either  to  use  Miss 
Anstruther's  procuratory  himself,  or  to  assign  it  to  others,  to 
be  used  under  any  conditions  and  limitations  that  he  thought 
fit.  For  example!  he  could  have  assigned  it  tO  as  many  parties 
successively,  in  liferent,  as  he  thought  fit,  and  to  others  there- 
after in  fee.  If  he  could  d«  this,  there  seems  to  have  been 
nothing  to  prevent  him  from  transferring  the  procuratory  to 
heirs  and  substitutes,  under  the  conditions  and  restrictions  of 
an  entail.  The  precedent  of  Napier  and  Livingstone,  quoted 
in  the  defender's  case,  is  sufficient  to  show  that  it  was  decided 
both  by  this  Court  and  the  House  of  Lords,  as  an  incontestible 
point,  that  a  tailzie  by  a  party  holding  only  a  personal  right  to 
lands  is  effectual.  The  question  therefore  is,  if  Sir  Alexander 
Anstruther  made  his  entul  in  the  valid  and  effectual  form  which 
the  state  of  his  own  title  at  the  time  required  ?  Now,  while  the 
deed  of  1810  was,  in  fiu:t,  a  procuratory  of  resignation  flowing 
from  Sir  Alexander  himself,  it  contained  also  the  usual  general 
assignation  of '  all  and  sundry  Mrrits,  evidents,  rights,  title-deeds 
and  securities  whatever,  both  old  and  new,  made  and  conceived 
in  favour  of  us,'  &c.,  and  the  first,  and  indeed  the  main  question 
raised  by  the  pursuer,  is,  whether  Sir  Alexander  can  be  held, 
under  the  general  assignation  of  writs  and  evidenta  in  the  deed 
of  1810,  to  have  validly  assigned  to  the  heirs  and  substitotes  of 
tailzie  the  unexecuted  procuratory  in  Miss  Anstruther's  disposi- 
tion of  1808  ?  If  this  is  decided  aflSrmatively,  much  of  the  diffi- 
culty supposed  to  occur  in  these  tities  must  disappear.  The 
pursuer's  argument  on  this  head  u  founded,  in  a  great  measure, 
on  the  case  of  Graham  of  Gartmore  and  Don,  in  1815,  in  which 
it  was  found  that  the  general  assignation  of  writs  and  evidents, 
in  a  conveyance  of  lands  and  teinds,  did  not  import  the  trans- 
ference of  a  tack  of  teinds,  to  which  the  disponer  had  right  at 
the  date  of  the  conveyance.  But  the  Lord  Ordinary  views  that 
as  an  entirely  different  question  from  the  present.  In  fiM^,  it  is 
applicable  to  very  few  cases,  except,  perhaps,  in  questions  of 
teinds,  which  are  sometime  possessed  by  parties  under  various 
peculiar  rights  very  different  from  each  other.  In  Graham's 
case,  for  example,  the  question  came  to  be,  whether  it  ought  to 
be  held,  that  when  a  proprietor  made  an  entail  of  the  fee  of  his 
lands  and  teinds,  and  assigned  all  writs  and  evidents  in  regard 
to  these  subjects,  he  could  be  held  to  have  also  entailed  a  tack 
of  teinds  held  by  him  at  the  date  of  the  tailzie  ?  The  Court, 
keeping  in  view  the  difference  between  rights  of  property  and 
tacks,  found  that  such  a  constructiou  could  not  be  put  on  the 
general  assignation  of  writs  and  evidents  in  the  estate  of  Finlay- 
ston.  The  import  and  extent  of  that  decision  was  well  ex- 
plained by  Lord  Glenlee  in  a  late  case,  in  which  he  said, — *  The 
Court  held,  that  though  the  right  in  question  was  a  tack  of 
teinds  which  may  be  carried  by  assignation,  yet  the  assignation 
to  writs  could  only  be  used  to  support  the  right  actually  con- 
veyed, but  could  not  convey  the  tack  itself/  Hamilton  v. 
Montgomery,  12  Shaw,  353.  This  view  of  the  ground  of  de- 
cision in  Graham's  case,  is  also  home  out  by  the  argument  of 
the  successful  party,  as  reported  in  the  Faculty  Collection, — 
'  The  clause,*  said  be,  '  assigning  the  writs  and  evidents,  never 
had  the  force  ascribed  to  it  by  the  pursuer.  It  has  been  intro- 
duced merely  in  subserviency  to  the  purposes  of  the  disposition, 
and  to  carry  to  the  disponee  the  particular  documents  by  which 
the  rights  conveyed  mav  be  completely  feudalized.'  Now,  ap- 
ply these  views  to  this  case.  The  radical  and  actual  right 
granted  by  Sir  Alexander  Anstruther  in  1810,  was  a  procura- 
tory of  resignation.  He  must  be  presumed  to  have  known  that 
be  could  only  grant  such  a  procuratory  as  the  holder  and  assig- 
nee of  the  procuratory  of  a  previous  proprietor  feudally  infeft 
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And  it  therefore  ciiniiot  be  questioned  in  this  particalar  case,  that 
the  assignation  of  writs  and  evidents  must  be  held  to  include 
and  cairy  that  prior  procuraCory,  under  which  alone  be  could 
give  any  operative  or  practical  effect  to  the  right  which  he  then 
gntnted.  It  is  thought  the  present  case  falls  directly  within  the 
illustration  put  by  the  defender  in  Graham's  case,  of  the  in- 
stances in  which  the  general  assignation  receives  effect.  The 
LfOrd  Ordinary  must  own,  that  he  should  consider  the  case  of 
Graham  as  a  precedent  of  most  extensive  and  alarming  applica- 
tion in  practice,  if  it  were  held  to  rule  such  a  case  as  the  present. 
Perhaps  there  is  no  class  of  rights  understood  more  universally 
to  fall  within  general  assignations  of  writs  and  evidents,  than 
procuratories  of  resignation.  Many  thousand  charters  have 
been  passed,  and  are  in  daily  progress  on  procuratories  taken 
up  under  the  general  assignation  clause,  without  any  specific  re- 
ference ;  and  if  this  practice  is  now  to  be  unsettled,  or  even  if 
any  doubt  is  to  be  cast  on  titles  and  progresses  so  completed, 
the  consequences  cannot  be  foreseen.  But,  in  what  does  the 
present  rase  differ  from  those  of  most  ordinary  occurrence  ?  It 
is  said  tbat  there  was  no  conveyance  of  the  lands  themselves 
here,  but  that  the  entail  was  in  the  form  of  a  procuratory  by  a 
party  uninfeft.  The  entailer,  however,  gave  no  disposition,  be- 
cause be  was  not  infeft  himself.  Looking  to  the  state  of  his 
title,  if  be  had  given  a  conveyance,  the  only  clauses  of  it  which 
could  have  been  feudally  acted  on,  would  have  been  the  pro- 
curatory and  assignation  of  writs.  But  at  present  it  is  not  very 
easy  to  see  on  what  principle  effect  can  be  refused  to  the  deed 
of  1810,  which  contains  these  clauses  per  se,  in  a  separate 
deed. 

**  2.  The  next  plea  raised  by  the  pursuer  is,  that  the  deed  of 
alteration  fj^ecuted  by  Sir  Alexander  Austruther  in  1814,  was 
a  new  entail,  and  that  there  was  no  assignation,  general  or 
spedal,  of  Miss  Anstruther's  procuratory  of  resignation,  at  least 
in  that  last  deed.  At  present,  however,  the  Lord  Ordinary 
does  not  think  that  tbis  plea  is  maintainable.  It  has  never 
been  held  in  any  case,  that  a  deed  of  alteration,  or  of  additional 
nomination  of  heirs,  requires  either  a  new  conveyance  or  a  new 
procuratory  or  precept.  On  the  contrary,  in  such  cases  the 
prior  rights  or  deeds,  which  form  the  basis  of  the  title,  are  taken 
up  by  the  institute  or  heirs  who  have  first  occasion  to  use  them, 
for  behoof  of  all  interested  in  the  destination,  either  as  originally 
named,  or  as  afterwards  altered  and  enlarged.  The  convey- 
ance to,  and  possession  by  the  first  heirs,  is  a  conveyance  for 
behoof  of  those  afterwards  brought  in.  This,  accordingly,  was 
one  of  the  points  laid  down  by  the  great  majoiity  of  the  Judges 
in  tbe  Duchal  case,  1  Shaw,  p.  9.  In  the  present  case,  the 
deed  of  1814  was  merely  a  deed  of  alteration,  and  in  supple- 
ment of  the  deed  of  1810 ;  it  did  not  rccal  it,  nor  was  it  in- 
tended to  subsist  as  an  independent  right.  On  the  contrary, 
tbe  deed  of  1814  expressly  declared  that  the  deed  of  entail  of 
1810,  '  in  so  far  as  not  altered  by  these  presents,  shall  still 
quoad  ultra  remain  in  full  force  and  virtue.' 

**  3.  The  only  other  question  is,  whether  there  be  any  thing 
feudally  inept  in  the  titles  as  completed  in  Major  Anstruther*s 
person  during  his  minority  ?  Here  it  is  not  enough  to  say,  that 
as  Sir  Alexander  Anstruther  never  completed  a  feudal  title  to 
the  estate,  a  title  might  have  been  made  up,  which  would  have 
given  tbe  Major  a  right  for  a  time  in  fee-simple,  and  so  render 
it  liable  for  his  debts.  The  same  might  be  done  by  every  heir 
of  entail  if  he  run  the  risk  of  forfeiture.  But  if  an  heir  be 
under  a  personal  obligation  to  complete  a  title  under  the  limita- 
tions of  a  tailzie,  and  does  so  regularly,  can  this  be  afterwards 
reduced?  These  are  the  proper  questions  here.  From  what 
faaa  been  already  indicated,  the  personal  obligation  on  the  Major 
to  complete  a  title  under  his  father's  deed  of  entail,  and  altera- 
tion thereof,  does  notappear  easily  disputable;  and  if  so,  the  Lord 
Ordinary  does  not  see  what  form  of  title  could  have  been  ex- 
pede  other  than  that  which  was  done  in  the  present  instance. 
Miss  Anstruther,  the  last  infeft  proprietor,  was  dead.  Tbe  pro- 
curatory of  resignation  granted  by  her  was  unexecuted.  It 
stood  validly  assigned  (as  the  Lord  Ordinary  assumes)  to  the 
heirs  of  entail.  Major  Anstruther  took  up  the  personal  right 
by  a  general  service  as  heir  of  tailzie  and  provision,  and  he  got 
a  charter  expede  ooDfirming  Miss  Anstruther's  base  infeftment, 


and  giving  a  charter  of  resignation  on  her  procuratory,  as 
signed  by  Sir  Alexander  to  himself,  under  the  conditions  of 
both  the  deeds  of  entail.  The  Crown-charter  in  favour  of  the 
Major  affords  evidence  inyramio  that  the  title  on  which  the  re- 
signation proceeded,  was  correctly  set  forth  in  the  instrument 
of  resif^Tiiition  which  preceded  the  charter,  as  required  by  the 
Act  1693,  and  being  so,  the  Lord  Ordinary  doubts  extremely 
if  there  be  any  grounds  on  which  it  would  be  safe  here  to  set 
it  aside." 

On  advising,  their  Lordships  unanimously  sustained 
the  defences. 

Lord  Justice-  CUrk  observed,  it  was  clear  law  that  a  person 
having  only  a  personal  right  to  lands,  might  make  an  entail. 

Lord  Ordinary,  Cuninghame.  —  Act,  Solicitor- General 
(Rutbeifurd),  A.  Wood,  Penney;  Roy  &  Wood,  W.S  ,  Agenta, 
— Ah.  Dean  of  Faculty  (Hope),  D.  M'Neill,  A.  Anderson,  H. 
Bruce Thomas  Mackenzie,  W.S.,  ^br  R.  Anstruther  ;  Thom- 
son Paul,  W.S., /or  the  other  defenders — [J.D.M.J 


8th  December  1837. 


First  Division. — (G.D.P.) 

No.  56. — Elizabeth  Hdnteb,  Pursuer,  v>  C.  J.  F. 

Orr,  Defender, 

Process — Summons — Relevancy — Resting-Owing — Agent  and 
Client — Obligation — >A  summons  was  raised  against  a  prO" 
fessional  agent,  libeiling  that  a  sum  of  money  was  advanced  to 
him,  on  his  representation  that  he  would  give  or  obtain  five  per 
cent,  interest,  and  that  it  should  be  furthcoming  after  six 
months'  requisition  ;  and  it  concluded  against  him  for  repay-' 
ment,  as  for  money  lent  to  him  personally — Held  that,  under 
the  summons,  it  was  incompetent  to  make  the  agent  liable  for 
professional  negligence  in  lending  out  the  money  on  a  security 
alleged  to  be  bad,  or  to  prove  the  insufficient  of  the  se- 
curity. 

Agent  and  Client  —  Liability  —  Obligation  — A  professional 
agent  having  acted  for  both  parties  to  a  loan  transaction,  and 
the  lender  brought  an  action  against  the  agent  to  repay  the 
money,  as  lent  to  him  personally — Circumstances  in  which 
held,  that  the  facts  proved  did  not  support  the  averment  in  the 
summons,  that  the  money  was  lent  to  him  individually. 

The  pursuer,  who  had  long  been  a  servant  to  the 
family  of  the  late  Dr  Hall,  raised  this  action,  libelling 
that  the  defender  was  *'  indebted  and  resting-owing^ 
to  her  *'  in  the  sum  of  £100,  which  sum  was  lent  or 
advanced  by  the  pursuer  to  the  defender,  on  or  pre- 
vious to  the  1 5th  June  1826,  on  the  representation  that 
he  would  give  or  obtain  for  her  five  per  cent  interest 
therefor,  and  that  the  said  principal  sum  of  £100  should 
be  forthcoming  to  her  within  six  months  after  requisi- 
tion to  that  effect.  That  the  defender  now  alleges  that 
he  lent  the  said  sum  of  £100,  along  with  certain  other 
sums  belonging  to  other  parties,  amounting  in  all  to 
£600,  to  John  Fleming,  builder  in  Exiinburgh,  on  heri- 
table security,  for  the  behoof  of  the  pursuer  and  the 
said  other  parties.  But  the  pursuer  never  was  any 
party  to  any  such  investment,  nor  was  she  consulted 
thereanent  before  it  is  alleged  to  have  been  made,  nor 
did  she  ever  agree  to  substitute  the  said  John  Fleming, 
or  the  said  heritable  security,  in  lieu  of  the  obligation 
of  the  defender  to  repay  her  the  said  sum.  Neither 
does  the  pursuer  know  or  believe  that  the  said  sum 
has  been  lent  on  any  heritable  security  taken  in  her 
name,  or  in  the  names  of  any  other  party  or  parties  for 
her  behoof;"  and  she  concluded  against  the  defender 
for  repayment  of  the  principal,  with  interest. 
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It  was  averred  by  the  defender,  tliat  Mrs  Hall  re- 
quested the  defender  to  find  for  herself  an  lieritable 
security  for  a  sum  of  £100,  but  he  mentioned  that  it 
was  not  likely  that  heritable  security  could  be  obtained 
for  so  small  a  sum,  stating  at  the  same  time,  that  the 
only  way  would  be,  to  join  with  some  others  in  form- 
ing a  larger  sum,  to  be  lent  out  over  heritage.  Mrs 
Hall  approved  of  this  proposal,  and,  accordingly,  three 
other  parties  joined,  and  an  heritable  bond  for  £500, 
the  interest  to  be  at  five  per  cent^  was  taken  over  some 
house  property  belonging  to  a  client  of  his  own,  John 
Fleming,  a  builder.  The  property  yielded  a  clear  rent 
of  £42,  and  was  considered  to  be  worth  from  £700  to 
£800.  To  prevent  expense  in  completing  titles,  in 
case  of  any  of  the  lenders  deceasing,  or  otherwise,  it 
was  averred,  that,  with  concurrence  of  all  parties,  the 
bond  was  taken  in  name  of  the  defender  as  lender,  and 
he  was  infeft  in  1826.  The  defender  averred  that  Mrs 
Hall  brought  him  the  money,  and  that  he  had  no  com- 
munication, previous  to  the  execution  of  the  bond, 
with  any  other  person.  He  was,  however,  subse- 
quently informed,  that  the  money  belonged  to  her  ser- 
vant, the  pursuer,  and  he  then  addressed  to  her  the 
following  letter : 

*'  Madam, — On  the  15th  of  June  1826,  I  received  from  you 
the  turn  of  £100  Sterling,  and  have,  agreeably  to  your  wish, 
included  it,  along  with  other  £400  got  from  other  persons,  in  a 
loan  of  £500  granted  to  John  Fleming,  builder  in  Edinburgh, 
for  which  he  has  granted  a  bond  and  disposition  in  security 
over  his  property  in  Parkside  Street  here,  in  my  name,  for  your 
and  their  behoof,  of  date  15th  June  1826,  upon  which  I  have 
been  infeft.  I  therefore  hereby  declare,  that  I  hold  the  said  se- 
curity for  your  behoof,  to  the  extent  of  £100  Sterling,  and  shall 
regularly  pay  you  the  interest  as  I  receive  it  from  him,  and  the 
said  sum  of  £100  whenever  he  repays  it,  or  whenever  you  may 
demand  pajrment  of  it  from  him,  on  giving  him  rix  months' 
notice,  I  shall  use  the  necessary  means  of  obtaining  repayment. 
I  am,"  &c. 

The  interest  on  the  bond  was  regularly  paid  and 
accounted  for  to  the  pursuer  for  several  terms ;  and  on 
these  occasions  the  pursuer  granted  receipts  (the  first 
of  which  was  written  out  by  Mrs  Hall),  acknowledging 
that  she  had  received  from  the  defender  £2.  lOs^ 
"  being  the  interest  of  £100  lent  out  by  Mr  Orr ;"  or, 
**  being  the  interest  for  the  £100  he  lent  out  for  me ;" 
or,  "  the  half  year's  interest  for  the  money  Mr  Orr 
lent  Mr  Fleming,"  and  sometimes  <<  as  interest  upon 
Fleming's  bond.''  In  1829,  Fleming  became  embar- 
rassed, and  by  the  fall  in  the  value  of  house  property, 
the  interest  fell  into  arrear.  One  of  the  parties  in- 
terested in  the  bond  urged  the  propriety  of  selling  the 
subjects,  when  the  defender  wrote  the  pursuer  a  letter 
to  tliis  effect,  and  requested  her  concurrence  in  some 
general  measures.  She  answered,  that  she  knew  no- 
thing of  the  bond,  and  held  the  defender  personally 
liable,  as  being  the  party  to  whom  she  had  lent  the 
money,  and  not  to  Reming,  and  stated,  that  she  would 
give  no  instructions  regarding  it. 

The  pursuer  stated  that  she  was  unacquainted  with 
business,  and  that  she  understood  the  defendei^s  letter 
as  a  simple  acknowledgment  to  her  of  his  personal 
liability  for  the  £100,  and  in  no  other  sense ;  and  that 
the  receipts  she  granted  were  written  out  by  the  de- 
fender himself,  or  his  clerks.  A  diligence  had  been 
obtained  by  the  pursuer,  after  the  record  was  closed. 


for  the  recovery  of  all  writings  at  or  prior  to  the  date 
of  the  transaction,  tending  to  support  her  averments. 

The  pursuer  plectdecL-^l.)  It  being  admitted  that 
the  £100  libelled  on  was  advanced  by  the  pursuer  to 
the  defender,  and  there  being  no  evidence  whatever 
that  the  sum  so  advanced  formed  any  part  of  the  al- 
leged loan  to  Fleming,  the  defender,  as  the  party  to 
whom,  and  on  whose  credit  and  responsibility  the  ad- 
vance was  made,  is  personally  bound  to  repay  the  same. 
(2.)  Supposing  it  could  be  proved  that  the  pursuer's 
money  was  put  into  the  hands  of  the  defender,  in  order 
to  be  invested  for  her  behoof  on  heritable  security,  yet 
as  the  pursuer  was  not  consulted  as  to  the  particular 
security  before  the  investment  was  made,  and  never 
thereafter  agreed  to  rest  satisfied  with  that  security, 
and  to  release  the  defender,  and  as  the  defender,  more- 
over, took  the  bond  payable  to  himself  as  an  individual, 
and  not  as  a  trustee  for  any  other  parties,  nor  with  any 
allocation  amongst  such  parties  of  the  aggregate  sum 
in  the  bond,  he  is  personally  responsible  for  the  suffi- 
ciency of  the  security  which  he  took,  and  bound  to 
make  good  any  deficiency.  (3.)  In  the  special  cir- 
cumstances of  this  case,  the  defender  is  personally 
bound  to  repay  to  the  pursuer  the  sum  libelled  on ; 
and  particularly,  in  respect,  1^/,  That  as  a  professional 
man,  acting  both  for  the  borrower  and  the  alleged 
lenders,  the  defender  had  a  direct  pecuniary  interest 
in  making  the  investment :  2dfy,  That  he  did  so  in  his 
own  name,  without  previously  consulting  the  pursuer 
and  the  other  parties  whom  he  now  alleges  to  have 
been  interested  in  the  loan :  3dfy,  That  all  of  these 
parties  were  females,  wholly  unacquainted  with  law, 
and  the  most  of  them,  including  the  pursuer,  were  in 
an  inferior  station  of  life,  and  totally  illiterate,  with 
no  other  legal  adviser  than  the  defender :  Athfy,  That 
the  person  to  whom  the  defender  made  the  loan  was 
his  own  dient,  with  whose  previous  embarrassments 
and  need  of  money  the  defender  was  acquainted ;  and, 
lasifyf  That  the  pursuer  never  discharged  the  defender 
from  his  obligation  to  repay  her  the  money,  or  at  least, 
to  procure  for  her  an  ample  security  therefor.  (4.) 
Separatim^  The  defender  is,  in  any  view,  responsible 
to  the  pursuer,  and  the  other  parties  from  whom  he 
alleges  that  he  got  the  £500  which  he  lent  to  Fleming, 
for  having  invested  that  sum  in  a  defective  security, 
the  heritable  subject  never  having  been  an  adequate 
security  for  the  sum  of  £500,  and  the  defender,  at  the 
date  of  the  loan,  having  l>een  aware  that  Fleming's 
personal  security  was  not  good. 

The  defender  pleaded — (1.)  A  contract  of  loan  of 
money  of  the  amount  libelled,  is  not  provable  by  parole, 
and  the  pursuer  has  not  condescended  on  any  compe- 
tent evidence,  either  of  the  loan  libelled,  or  that  it  is 
resting-owiug.  (2.)  The  law  agent  of  a  lender  is  not 
responsible  for  the  solvency  of  the  borrower,  or  the 
sufficiency  of  the  security.  (3.)  That  the  defender 
having  been  originally  employed  by  Mrs  Hall  in  the 
transaction  in  question,  under  the  circumstances  above 
set  forth,  and  his  employment  having  been  afterwards 
sanctioned  and  adopted  by  the  purauer,  the  allegation 
that  the  money  was  tent  to  the  defender,  is  unfound- 
ed in  point  of  law,  and  is  contrary  to  good  faith.  (4.) 
That,  supposing  the  defender  to  stand  in  the  situa- 
tion of  a  trustee,  the  terms- aind  conditions  of  the  trust 
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are  eiqplained  by  his  letter  to  the  pursuer,  and  relative 
receipts  for  interests,  by  which  it  is  proved  that  he  is 
not  personally  liable  to  the  pursuer  for  the  money 
which  she  lent  to  Fleming.  (5.)  The  pursuer's  aver- 
ments are  not  relevant  to  support  the  conclusions  of 
the  action. 

"  7th  June  1837. — Tbe  Lord  Ordinary  having  heard  parties, 
and  conadered  the  process,  finds  that  both  parties  renounce 
farther  probation :  Finds  that  the  ground  or  grounds  of  action 
is  not,  or  are  not  supported  by  the  evidence  in  process :  Sus- 
tains tbe  defence,  assoilzies  the  defender,  and  decerns :  Finds 
the  defender  entitled  to  expenses ;  appoints  an  account  thereof 
to  be  given  in ;  and  when  lodged,  remits  to  the  auditor  to  tax 
the  same,  and  to  report. 

'*  Note. — There  are  opposite  averments  in  the  record,  and  a 
good  deal  was  said  at  the  debate,  as  to  whether  the  money  in 
question  was  at  first  represented  as  belonging  to  Mrs  Hall,  or 
to  the  pursuer,  and  from  whom  the  offer  of  the  loan  proceeded. 
This  is  quite  immaterial,  because  the  defender  does  not  merely 
admit  now,  that  he  soon  came  to  know  that  it  was  the  pur- 
suer's money,  but  he  fixed  this  lact  against  himself  at  the  time, 
by  recording  the  receipt  of  it  in  his  books,  on  the  15ch  of  June 
1826,  in  her  name.     The  point  is,  on  what  understanding  did 
he  get  it  ?     The  substance  of  tbe  pursuer's  case,  as  set  forth  in 
the  summons,  and  in  the  relative  parts  of  the  record,  is,  that 
the  sum  ¥ras  given  or  advanced  by  her,  or  by  Mrs  Hall  for  her, 
in  loan ; — that  this  was  done  on  his  personal  responsibility ; 
that  she  was  not  privy  to  his  lending  it  to  Fleming,  and  never 
adopted  or  recognised  this  application  of  the  sum ;  and  that, 
therefore,  she  has  her  recourse  entire  against  the  defender ;  and 
chat  the  insufficiency  of  Fleming,  or  of  his  property,  is  no  an- 
swer to  her  claim.     The  Lord  Ordinary  is  of  opinion  that  this 
statement  is  not  only  not  supported,  but  that  it  is  contradicted 
by  the  facts.     There  is  no  direct  evidence  of  the  terms  or  ob- 
ject of  the  original  deposit ;  Mrs  Hall,  who  seems  to  have  been 
the  only  third  party  cognizant  of  it,  being  dead.     But  the  de- 
fender lent  the  money  almost  the  moment  he  got  it,  to  Fleming, 
on  heritable  security,  taking  the  bond  as  usual  in  his  own  name, 
because  it  included  the  names  of  various  lenders.     Tbe  pursuer 
urges  that  he  did  this  merely  to  oblige  Fleming,  who  also  was 
his  own  client,  and  in  great  embarrassment.     The  Lord  Ordi- 
nary sees  no  probability  in  his  being  anxious  to  serve  one  client 
by  ruining  another ;  but  the  motive  is  of  no  consequence.     The 
true  question  is,  whether  his  letting  Fleming  have  the  use  of 
the  money  was  sanctioned,  no  matter  whether  before  or  after, 
by  the  pursuer.     Now  the  facts  are,  that  on  the  23d  of  July 
1826,  the  defender  wrote  a  letter  to  her,  explaining  his  view  of 
the  transaction ;  and  in  particular,  stating  that  he  had  included 
her  £100  with  other  sums  in  one  bond  in  his  own  name,  to 
Fleming;  that  this  had  been  done  agreeably  to  her  wishes; 
that  he  held  the  bond  for  her  behoof,  and  that  when  she  want- 
ed the  money  back,  he  would  use  the  necessary  means  of  ob- 
taining it.     The  pursuer  got  this  letter  and  was  silent.     She 
took  the  interest  as  long  as  Fleming  could  pay  it,  and  eight  of 
her  discharges  for  it  are  in  process,  every  one  of  them  implying 
her  knowledge  of  tbe  way  in  which  her  money  had  been  ap- 
plied.    Some  of  them  describe  it  '  as  lent  by  Mr  Orr  for  me ;' 
one  states  what  was  received  '  as  interest  on  Fleming's  bond  ;* 
another,  '  the  half-year's  interest  due  by  John  Fleming  to  roe,' 
and  in  another,  she  states  herself  to  have  received  from  '  Mr 
John  Fleming,  by  the  hands  of  C.  J.  F.  Orr,'  and  in  one  of  the 
letters,  29th  July  1631,  she  explicitly  says,  that  she  had  given 
the  money  for  tbe  purpose  of  being  lent  to  a  Mr  John  Fleming, 
builder.     These  circumstances  make  it  difficult  to  resist  the 
conviction  that  its  being  lent  to  Fleming  was  tbe  arrangement 
which  she  herself  originally  contemplated,  and  they  demonstrate 
her  subsequent  adoption  of  it.     The  pursuer  no  doubt  adds, 
that  the  security  was  insufficient,  and  that  she  at  least  never 
acquiesced  in  this,  but  relied  on  hc^r  agent,  who  knew  of  its 
worthlessness,  but  disregarded  the  circumstance,  because  the 
borrower  was  his  client.    Now,  the  Lord  Ordinary  is  of  opi* 
nion  that  this,  which  is  a  separate  and  peculiar  ground  of 
action,  is  not  within  the  summons.     The  summons  is  framed 


to  suit  the  case  of  a  loan  or  advance  of  money,  but  not  a  claim 
for  reparation  on  the  ground  of  professional  negligence.  Being 
of  this  opinion,  he  has  not  made  up  any  decided  judgment  as  to 
the  adequacy  or  reputed  adequacy  of  tbe  security  ;  but  his  im- 
pression certainly  is,  that  whatever  may  have  been  the  condition 
of  Fleming's  personal  credit,  or  how  much  soever  the  value  of  his 
real  property  may  have  fallen  afterwards,  it  did  not  at  the  time 
form  a  security  which  it  was  the  duty  of  an  agent  to  have  re- 
jected." 

The  pursuer  reclaimed.    At  advising, 

P.  BobertsoHj  for  the  pur^uer^  pUadedy  That  the  de- 
fender had  endeavoured  to  make  it  appear,  by  the  way 
his  answers  to  the  condescendence  were  framed,  that  he 
had  never  seen  Fleming,  the  debtor,  before  the  date  of 
the  bond ;  but  from  the  writings  recovered  under  the 
diligence  after  the  record  was  closed,  particularly  the 
excerpts  of  professional  charges  from  the  defender's 
books,  it  appeared  that  the  defender  had  acted,  previous 
to  the  action  being  raised,  as  his  professional  agent,  in 
selling  property  for  him — ^in  procuring  loans  for  him — 
in  getting  different  banks  to  allow  his  bills  to  lie  over, 
after  the  days  of  payment — ^in  explaining  to  the  banks  the 
state  of  his  afiairs — ^in  getting  supersederes  of  diligence 
from  the  different  banks;  and  from  these  it  besides 
appeared,  that,  previous  to  the  date  of  the  bond,  Flem- 
ing was  in  a  state  of  insolvency,  so  that  it  was  improper 
for  the  defender,  acting  as  he  was  both  for  the  pursuer 
and  Fleming,  to  have  lent  out  the  pursuer's  money  on 
Fleming's  property.  It  was  an  improper  security  to 
have  taiken,  as  it  yielded,  by  the  defender's  account, 
only  £42  of  rent  at  the  date  of  the  bond,  and  there 
was  no  good  evidence  that  even  at  that  time  it  yielded 
so  much;  and  besides  that,  the  same  property  had 
£800  previously  secured  over  it,  so  that  the  defender 
must  have  seen  that  the  security  was  not  good  enough 
for  this  latter  loan  of  £500.  The  money  was  given 
by  the  pursuer,  through  the  medium  of  Mrs  Hall,  to 
the  defender,  on  the  understanding  that  it  was  to  be 
lent  out,  and  that  it  might  be  called  up  on  six  months' 
notice. 

2>.  McNeill,  for  defender^  explained,  that  the  pro- 
perty over  which  the  money  was  lent,  was  worth  £700 
or  £800  free  at  the  time  of  the  loan,  and  that  the  re- 
ceipts in  process  proved  that  the  rental  at  that  time 
was  £42  and  upwards.  The  pursuer  was  going  beyond 
her  summons  in  arguing,  that  because  Fleming  was  in 
labouring  circumstances  previous  to  the  date  of  the 
bond,  the  defender  was  liable  for  lending  the  money 
on  an  insufficient  security.  That  was  not  the  fact ; 
for  though  Fleming  might  have  been  in  labouring  cir- 
cumstances, the  property  was  at  the  time  equal  to  the 
bond.  All  that  could  be  proved  against  the  defender 
under  the  summons  was  resting-owing,  and  that  if 
liability  were  to  be  inferred  from  the  charges  out  of 
his  books,  and  other  evidence  recovered,  or  that  he 
undertook  to  get  a  sufficient  security,  or  was  liable  for 
the  insufficiency  of  the  security,  the  summons  ought 
to  have  made  relevant  averments  to  that  effect ;  but 
liability  for  professional  misconduct  could  not  be  in- 
ferred or  proved  under  a  summons  libelling  resting- 
owing  only. 

Lord  Gillies. — There  is  a  difficulty  in  this:  I  allude  to 
the  form  of  the  summons ;  but  I  see  no  sufficient  reason  for 
altering  the  Lord  Ordinary's  interlocutor.  Cases  of  this  sort 
are  frequently  occurring,  and  many  of  them  of  a  very  distressing 
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nature.  I  need  only  refer  to  the  caae  of  Haldiine,  (wnra.  Vol. 
VIIT.  p.  280).  It  is  quite  plain  tbat  the  defender  here  had, 
before  the  action  was  raised,  acted  as  the  private  and  confiden- 
tial agent  of  Fleming,  and  knew  his  circumstances  well ;  but 
it  appears  to  roe  that  it  is  differently  stated  in  the  answers.  He 
says,  *'  that  in  the  year  1826,  the  respondent  having  advertised 
several  large  sums  of  money  to  be  lent  on  heritable  security,  re- 
ceived an  application  from  John  Fleming,  builder  in  Edinburgh, 
for  a  loan  of  £500,  to  be  secured  over  property  belonging  to  him 
in  Parkside  Street,  Edinburgh,  near  the  Dalkeith  Railway  depdt. 
Fleming  informed  the  respondent  that  the  property  ^vas  then 
burdened  with  a  debt  of  £800,  which  had  been  called  up  in 
consequence  of  the  death  of  a  Miss  Kelty,  one  of  the  co-credi- 
tors in  that  debt.  He  stated  that  he  intended  to  pay  off  £300 
of  the  debt,  and  that  be  wished  to  effect  a  loan  of  £500  to  re- 
place the  former  security  to  that  extent."  Now,  it  is  plain 
from  the  charges  in  his  books,  that  he  knew  and  acted  for 
Fleming  prior  to  the  transaction  of  the  bond,  and  knew  at  that 
time  his  labouring  or  insolvent  circumstances.  Insolvent  it 
must  be ;  for  it  appears  Fleming  had  been  charged  to  make  pay- 
ment. The  defender  gets  delays  of  diligence  for  Fleming,  and 
also  procures  loans  to  assist  him.  However,  under  this  sum- 
mons, I  do  not  see  that  this  affects  the  question.  Besides,  I 
think  it  must  be  held  that  this  lady  knew  of  the  loan  being  for 
Fleming.  However,  I  do  not  think  that  the  summons,  as 
libelU'd,  can  reach  the  case.  It  is  a  summons  for  resting-owing 
only,  and  not  for  a  breach  of  professional  care ;  but  even  if  the 
summons  had  been  libelled  otherwise,  I  am  not  sure  that  the 
facts  as  stated,  would  bear  it  out.  The  summons  concludes  to 
have  the  defender  ordained  to  repay  the  £100,  as  lent  to  him. 
I  don't  think  we  can,  under  this  summons  and  the  fects  of  the 
case,  find  that,  and  am  therefore  for  adhering ;  but  I  must  say, 
that  I  cannot  agree  with  the  Lord  Ordinary,  that  this  is  a  case 
where  the  defender  is  entitled  to  expenses ;  because,  if  he  had 
not  acted  for  both  parties,  he  would  not  have  been  exposed  to 
this  action.  I  have  always  thought  that  it  is  a  very  hazardous 
thing  for  ao  agent  to  attempt  to  act  for  two  parties,  such  as 
borrower  and  lender,  whose  interests  are  so  adverse ;  for  they 
bring  themselves  into  dilemmas,  as  in  the  case  of  Haldane,  of 
a  very  distressing  nature,  so  that  I  would  strongly  advise  agents 
of  the  risk  they  run. 

Lord  Mackenzie, — I  concur  entirely  with  that  opinion  ;  and 
I  shall  only  add,  that  if  a  more  full  explanation  of  the  transac- 
tion bad  been  given  at  the  outset,  much  of  the  dispute  would 
have  been  saved,  and  it  would  have  afforded  opportunity  for 
amending  the  libel.     The  defender  is  not  entitled  to  expenses. 

Lord  CorehouBe. — I  entirely  agree  with  Lord  Gillies  and 
Lord  Mackenzie  in  every  sentiment. 

Lord  President. — I  am  of  the  same  opinion. 

The  Court  accordingly  dismissed  the  action,  but 
found  no  expenses  due. 

Lord  Ordinary,  Cockbum. — Aci.  Dean  of  Faculty  (Hope), 
P.  Robertson,  W.  Bell ;  John  Grav,  Solicitor,  Agent^AlL  D. 

M'Neill,  Speirs;  Orr  and  Martin,  W.S.,  ^oeiKs B.,  Clerk.— 

TG.D.F.J 


9th  December  1837. 

First  Division (G.D.F.) 

No.  57. — William  Bett  and  Others,  SuspenderSt 
V.  David  Anderson,  &c.,  Chargers. 

Proof— Concurrence — Bankrupt — Suspension  and  Interdict ^> 
Circumstance»  in  which  the  Court  held,  that  a  creditor  of  a 
bankrupt  having  appeared  at  a  meeting  of  creditors,  where  a  re- 
sohttion  was  passed  to  adopt  general  measures  against  the  bank- 
rupt, was  barred  from  purging  separate  measures,  in  respect  the 
facts  and  circumstances  showed  that  he  had  led  the  general  body 
of  creditors  to  believe  that  he  was  to  conewr  with  them  in  gene-' 
ral  measures —  Charge  at  his  instance  accordingly  suspended. 

Special  case. — The  suspenders,  who  were  creditors 
of  one  Pennycook,  who  had  absconded,  were,  on  l6th 
October  1834,  appointed  by  a  general  meeting  of  the 


creditors  as  a  committee  to  inspect  the  state  of  a  farm 
held  by  the  debtor,  and  to  report.  The  question 
raised  was,  whether  the  facts  and  circumstances  in  the 
record  proved  that  the  respondent,  as  an  individual 
creditor,  and  as  agent  for  the  Western  Bank,  also  cre- 
ditors, had  agreed  to  take  joint  measures,  along  with 
the  suspenders,  against  Pennycook's  estate,  or  not :  the 
question  being  raised  by  way  of  a  suspension  brought 
of  diligence  used  by  the  respondent  separately. 

It  appeared  that  at  a  general  meeting  of  the  credi- 
tors on  23d  October  1834,  held  to  consider  the  report 
in  regard  to  the  farm,  it  was  agreed  to  adopt  general 
measures.  The  respondent  Anderson  attended  during 
a  part  of  this  meeting,  and  he  alleged  that  he  was  only 
accidentally  there  in  his  individual  capacity,  and  not 
as  acting  for  the  bank,  for  he  had  private  claims  against 
the  bankrupt ;  and  he  stated  as  his  reason  for  being 
there,  that  he  had  been  prevailed  on  by  a  party  inter- 
ested, while  going  from  one  room  to  another  of  the 
house  where  the  meeting  was  held,  to  look  into  the 
meeting,  but  he  only  looked  in  at  the  door,  and  instead 
of  acceding  to  general  measures,  he  remonstrated 
against  the  step. 

The  suspenders'  plea  was — The  respondents  are 
barred  from  proceeding  with  the  diligence  under  sus- 
pension, and  from  resorting  to  individual  measures,  by 
the  acquiescence  and  concurrence  given  by  Mr  Ander- 
son to  the  proceedings  taken  for  the  general  behoof, 
and  to  the  management  with  that  view  vested  in  the 
complaiiiers  and  the  respondents,  Mr  Smith  and  the 
Western  Bank  are  bound  by  the  actings  in  this  matter 
of  their  agent  Mr  Anderson. 

The  respondenta  pleaded — (1.)  The  respondent  Mr 
Smith,  as  manager  of  the  Western  Bank,  is  not  barred 
from  proceeding  with  the  diligence  complained  of,  in 
respect  that  neither  he  nor  his  constituents,  nor  any 
one  on  behalf  of  the  bank,  acquiesced  in  or  approbated 
the  arrangement  under  which  the  suspenders  assumed 
the  character  of  trustees  or  representatives  of  the  cre- 
ditors of  Alexander  Pennycook,  and  that  the  suspen- 
ders are  not  otherwise  vested  with  any  judicial  or  legal 
title  to  act  for  the  creditors,  or  to  object  to  the  dili- 
gence of  individual  creditors.  (2.)  The  respondent 
Mr  Anderson  never  having,  either  as  an  individual  or 
as  agent  of  the  Western  Bank,  concurred  in  or  appro- 
bated the  suspenders'  assumption  of  the  character  of 
trustees  for  the  creditors  of  Pennycook,  is  not  barred, 
either  as  an  individual  or  as  the  agent  of  the  bank, 
from  proceeding  with  the  diligence  under  suspension. 
(3.)  The  respondents  never  having  proposed  to  inter- 
fere with  any  rights  competent  to  the  suspenders,  either 
as  assignees  to  the  landlord's  right  of  hypothec,  or 
otherwise,  but,  on  the  contrary,  having  proposed  to 
proceed  with  the  diligence  complained  of,  under  a  re- 
servation and  an  express  exception  of  all  rights  of  pre- 
ference competent  to  the  suspenders  as  assignees  or 
otherwise,  there  is  no  pretext,  either  in  law  or  in  fact, 
for  objecting  on  this  account  to  the  diligence  under 
suspension. 

"  &th  June  18S7. — The  Lord  Ordinarj  having  heard  parties, 
and  considered  the  process,  Finds  that  the  chargers  are  barred 
from  pursuing  separate  measures ;  therefore,  sustains  the  first 
reason  of  sa«pention,  suspends  and  interdicts,  conform  to  the 
letters  of  suspension  and  uiterdict,  and  decerns ;  finds  the  chargers 
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liable  in  expenties,  and  remits  to  the  auditor  to  tax  the  account, 
and  to  report. 

"  Note The  Lord  Ordinary,  thinking  it  would  be  expe- 
dient to  have  the  evidence  judf^ed  of  by  a  jury,  proposed  the 
arioprion  of  this  course  to  the  parties,  both  of  whom,  however, 
declined  it,  and  the  Lord  Ordinary  did  not  think  himself  called 
upon,  after  a  proof  had  been  led  on  commission,  to  compel  them 
to  begin  agaiu  in  a  different  shape.  His  view  of  the  evidence  is 
s^inst  the  chargers.  Mr  Anderson  was  present  at  the  meeting 
of  23d  October  1834.  At  this  meeting  a  resolution  against  se- 
parate measures  was  taken.  The  chargers  say,  in  their  answer 
to  the  suspenders*  fourth  reason  of  suspension,  that,  on  that 
occasion,  Mr  Anderson  pointedly  expressed  his  dissent.  But 
this  is  not  recorded  in  the  minute,  it  is  not  proved  by  the  wit- 
ne&ies  for  the  chargers,  and  it  ia  contradicted  by  Mr  Inches, 
the  witnesa  for  the  suspenders,  besides  being  inconsistent  with 
the  facts  of  the  caae,  particularly  with  the  &ct  that  the  under- 
standing that  general  measures  were  to  be  followed  was  prac- 
tically acted  upon.  The  Lord  Ordinary  considers  the  evidence 
as  establishing  an  implied  compact  by  the  chargers,  that  they 
should  not  do  separate  diligence,  but  it  it  not  necessary  to  carry 
it  so  iar.  It  is  enough  that  they  led  the  creditors  to  believe 
that  they  had  concurred,  and  that  they  did  this,  at  the  least, 
s;>ems  clear.  The  attempt  to  distinguish  Anderson  from  the 
Bank  won*t  do.  He  may  have  had  an  interest  of  bis  own ; 
but  he  also  represented  the  Bank,  whose  agent  he  was,  and 
never  gave  the  creditors  any  intimation  that  he  was  acting  only 
for  himself.'* 

The  chargers  reclaimed,  but  the  Court,  consider- 
ing the  evidence  ^adduced  sufficient  to  show  that  the 
respondents  had  led  the  creditors  to  believe  that  they 
were  to  accede  to  general  measures,  unanimously  ad* 
hered  in  regard  to  the  merits,  but  recalled  as  to  ex* 
penses. 

Lord  Ordinary,  Cockbum. — Act,  A.  Wood,  Cowan  ;  Mac- 
intosh and  Ducat,  W.S.,  Agenta AlU  D.  M*Neill,  W.  Bell; 

Graham  and  Anderson,  W.S.,  AgenU N.,  C/erA.— [G.D.F.] 

9th  December  1837. 
FiasT  Division. — (G.D.F.) 

No.  58. — Rogers  and  Cairns,  Pursuers^  v.  Anstbu- 

THER,  Defender. 

Mandatory  —  Liability  —  Expenses  —  Question  —  A  foreigner 
brought  an  action  in  this  Court,  and  siateda  mandatory.  Before 
the  record  waa  closed,  and  before  any  decemiture  for  erpentes 
waa  obtained  against  the  pursuer,  he  died.  His  representatives 
having  failed  to  appear,  the  defender  inaiated  that  the  manda- 
tory  wot  liable  to  him  in  the  expenses  hitherto  incurred.  The 
mandatary^  however,  answered,  that  the  instance  had  fallen, 
and  that  he  could  not  be  subjected  in  these  expenses,  as  no  de- 
cree therefor  had  been  obtained  against  his  constituent,  but 
more  particularly  so,  as  he  was  not  entitled  to  plead  to  the 
merits,  to  the  extent  of  showing  that  the  mandatoty  would  have 
succeeded  in  the  action,  and  subjected  the  defender  in  expenses, 

Rogers,  who  was  an  Englishman,  brought  an  action 
in  this  Court  against  Anstruther  for  payment  uf  the 
contents  of  a  bill.  In  that  action  Cairns  was  sisted 
as. mandatory.  Anstruther  pleaded  that  Rogers  was 
not  an  onerqus  holder.  The  Lord  Ordinary,  before 
the  closing  of  the  record,  granted  a  conjunct  proba- 
tion in  regard  to  this  matter.  The  diligence  was  re- 
ported, but  before  the  record  was  closed,  or  parties 
heard,  and  while  no  decemiture,  interim  or  other- 
wise, had  been  obtained  by  either  party,  the  mandant, 
Rogers,  died.  In  this  state  of  matters,  the  defender 
enrolled  the  case  before  the  Lord  Ordinary,  and 
craved  his  Lordship  to  find  the  mandatory.  Cairns, 
liable  to  him  in  the  expenses  hitherto  incurred.     The 


Lord  Ordinary  reported  the  case,  when  the  Court 
superseded,  till  it  could  be  known  whether  Rogers'  re- 
presentatives would  sist  themselves.  At  the  distance 
of  a  considerable  time,  the  Lord  Ordinary  again  re- 
ported the  case,  the  representatives  having  failed  to 
appear. 

Pleaded  for  the  defender — That  the  mandatory  was 
liable  in  expenses,  as  in  the  general  ease ;  for  though 
no  decemiture  had  been  pronounced  against  the  prin- 
cipal, it  was  just  the  same  as  if  a  decree  by  default 
had  passed  against  him ;  and  that  the  mandatory, 
in  sisting  himself,  took  upon  himself  the  risk  of  the 
death  of  the  mandant,  and  in  fact  was  an  insurer  of 
his  life. 

Answered  for  the  mandatory — By  the  death  of  the 
mandant  the  instance  has  fallen.  It  fell  before  any  de- 
cemiture was  obtained  by  either  party.  This  was  not 
the  same  as  in  the  general  case,  where  it  is  sought  to 
render  a  mandatory  liable  for  expenses,  a  decemiture 
having  been  obtained  against  the  principal.  Expenses 
might  as  probably  have  been  found  due  by  the  defen- 
der. But  the  principal  answer  arises  from  the  case  of 
Gordon  v.  Qordon,  Dec.  17, 1822,  2  S.  &  D.  86,  where 
it  was  found  that  a  mandant  having  improperly,  as  the 
mandatory  alleged,  withdrawn  his  mandate,  and  a  decree 
by  default  was  obtained,  and  the  mandatory  insisted  to 
be  allowed  to  go  on  with  the  merits  of  the  case,  with 
the  view  of  showing  that  no  expenses  would  have  been 
found  due  against  the  mandant,  the  Court  found 
that  the  mandatory  was  excluded  from  pleading  the 
merits,  in  respect  the  instance  fell  by  the  withdrawal 
of  the  mandate.  Now,  here,  as  no  decemiture  for  ex- 
penses was  obtained  against  the  mandant,  and  as  the  in- 
stance fell,  not  by  his  default,  but  by  his  death,  the 
mandatory  could  not  be  held  liable  in  expenses,  as  by 
the  above  case  he  was  not  entitled  to  plead  the  merits, 
to  show, that  in  the  result  no  expenses  would  be  found 
due. 

The  Court  ordered  minutes  of  debate. 

Lord  Ordinary,  Cockburn Act,  Dean  of  Faculty  (Hope), 

W.  Bell-^Alt.  A.  Anderson,  Speira fG.D.F.] 


No.  59. 


12M  December  1837. 
Second  Division. — (J.D.M.) 
Graham,  Pursuer ^  v.  Dr  C.  Ander- 
son, Defender, 

Process— Libel — Amendment — A  pursuer  having  been  allowed 
to  amend  his  libel,  in  consequence  of  his  averments  not  being 
sufficiently  precise,  and  the  amendment  bting  still  deficient, 
a  second  amendment  disallowed,  and  the  action  dismissed,  re- 
serving  right  to  bring  a  new  one. 

Mr  Graham,  the  pursuer,  raised  an  action  of  reduc- 
tion, principally  upon  the  Act  1696,  of  an  heritable 
bond  of  annuity  granted  by  William  Gray  of  Carse, 
and  which  was  subsequently  assigned  to  Dr  Anderson. 
In  the  reasons  of  reduction,  it  was  set  forth,  that  at  the 
time  of  granting  the  deed,  or  within  sixty  days  pre- 
ceding, Mr  Gray  was  legally  bankrupt.  It  was  objected 
by  the  defender,  that  the  averments  were  not  sufRciently 
precise  or  distinct,  and  that  the  particular  Act  or  Acts 
ought  to  have  been  condescended  on.  The  pursuer 
was  thereupon  allowed  to  amend  his  libel,  which  he  did, 
but  still  omitted  to  set  forth  any  specific  act  of  bank- 
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raptcy.  The  Lord  Ordinary  holding  this  to  be  essen-* 
tiid,  the  pursuer  thereupon  craved  leave  to  lodge  a 
second  amendment,  but  his  Lordship  deeming  this  to 
be  incompetent,  pronounced  an  interlocutor  dismissing 
the  action  with  expenses,  reserving  right  however  to 
bring  a  new  one. 

Against  this  judgment  a  reclaiming  note  was  pre- 
sented, and  in  support  thereof  it  was  maintained,  1. 
That  the  Judicature  Act  did  not  prevent,  in  initio  litis^ 
a  pursuer  from  either  correcting  an  amendment  of  the 
libel,  or  lodging  a  new  one ;  that  under  the  old  form  of 
process  this  was  perfectly  competent,  and  as  there  was 
no  prohibition  in  the  Judicature  Act,  the  right  of  a 
litigant  to  do  so  was  still  entire.  2.  That  at  any  rate, 
the  summons,  as  amended,  being  sufficiently  distinct 
in  the  averment  of  bankruptcy,  the  pursuer  was  en- 
titled, in  a  condescendence,  to  enumerate  the  particular 
Acts. 

The  Court  refused  the  reclaiming  note. 

Lord  Ordinary,  Cuninghame. — For  pursuer,  Maidment;  J. 

J.  Frailer,  W.S.,  Agent For  defender,  A.  Wood;  D.  Ogilvie, 

W.S.,  Agent [J.D.M.] 


13M  December  1837. 
FiasT  Division (G.D.F.) 

No.  60. — Charles  Bbemneb  and  William  Scott-> 
MoNCBEiFF,  Suspenders  and  Pursuers,  v.  Andrew 
Bell  Mabon,  Andbew  Bell,  and  John  Cabif- 
BELL,  and  Othebs,  Trustees  of  the  kUe  Andrew 
Belly  Respondents  and  Defenders. 

Interest — Agent  and  Client — Process — A  professional  agent 
having  unduly  delayed  to  render  his  business  accounts  to  his 
client,  and  they  were  /breed  in  in  a  process  of  count  and  reck'- 
*oning  brought  against  him,  or  in  the  proceedings  before  an 
arbiter,  to  whom  the  case  was  referred — Held  that  interest 
was  chargeable  on  the  outlay  prior  to  the  rendering  of  aC' 
counts,  but  not  on  the  charges  for  professional  trouble,  except 
from  the  time  of  rendering  the  accounts. 

Presumption — Indefinite  Payment — Agent  and  Client  -A  client 
having  made  an.  indefinite  payment  to  his  law  agent — Held 
that  the  agent  was  entitled  to  tm/wto  the  payment  towards  his 
professional  charges,  as  least  secured,  and  was  not  bound  to 
impute  it  towards  his  claim  for  outlay. 

The  late  Andrew  Bell,  who  died  in  June  1809>  left 
a  trust-deed  of  his  moveable  and  entailed  property,  for 
certain  purposes,  in  favour  of  Andrew  Bell  Mabon,  and 
James  Bremner  and  others,  as  trustees.  James  Brem- 
ner  having  declined  to  act,  his  son  Charles  became 
trustee,  as  provided  for  by  the  deed,  and  he  was  be- 
sides appointed  as  factor  by  his  co-trustees.  He  had 
previously  acted  in  the  truster's  lifetime  as  his  con- 
fidential agent.  In  the  capacity  of  factor,  Charles 
Bremner  acted  for  several  years ;  but  having  delayed 
to  account,  an  action  of  count  and  reckoning  was  raised 
against  him  in  1819*  He  gave  in  defences  to  the 
action  of  count  and  reckoning,  but  having  failed  to  ob- 
temper  various  orders  of  the  Lord  Ordinary  to  lodge 
an  account  of  intromissions,  a  decemiture  passed  against 
him  for  £5000  and  expenses.  He  presented  two  re- 
claiming petitions  to  the  Court  against  this  judgment ; 
and  as  there  was  no  objection  to  give  him  credit  for 
whatever  sums  be  could  show  that  he  was  entitled  to  cre- 
dit, an  arrangement  was  made  by  which  the  reclaiming 
petitions  were  withdrawn,  and  the  accounting  agreed 


to  be  opened  up,  on  condition  that  the  accounts  should 
be  produced  betwixt  and  Martinmas  then  next,  and 
caution  found  for  whatever  balance  might  be  afterwards 
ascertained  to  be  due.  Notwithstanding  this  arrange- 
ment, the  accounts  were  not  produced,  nor  caution 
found ;  and  after  various  inefifectual  attempts  to  obtain 
a  settlement  or  security,  the  trustees  extracted  the  de- 
cree, and  gave  a  charge  of  horning,  which  was  limited 
to  the  sum  of  £1500,  as  part  of  the  £5000  decerned 
for.  A  suspension  was  presented  of  this  charge,  which 
was  called  in  Court  on  the  1 5th  of  June  1821,  and  al- 
though the  suspender  craved  delay,  he  did  not  deny 
his  liability  to  account  and  to  find  security.  The  pro- 
cess was  kept  awake  by  annual  enrolments  till  1825, 
and  in  the  mean  time  partial  payments  were  made  by 
Mr  Scott- Moncreifi^,  as  trustee  for  Mr  Bremner.  In 
order  to  bring  matters  to  a  close,  a  submissioa  was 
entered  into  to  Mr  Thomas  Robertson,  accountant, 
which  was  limited  to  the  period  of  two  years.  It  was 
afterwards  renewed,  however,  from  time  to  time,  and 
it  was  not  until  the  year  1 830  that  even  a  partial  pro- 
duction of  the  accounts  could  be  obtained.  The  sub- 
mission lasted  from  December  1825  to  28th  October 
1831.  Thereafter  the  submission  expired,  when  the 
defenders  wakened  the  process  of  suspension,  in  which 
a  condescendence  and  answers  were  lodged.  In  that 
process,  the  Lord  Ordinary  again  ordered  production  of 
the  accounts,  and  a  diligence  was  granted  to  force 
them  in.     No  production  was  however  made. 

In  this  situation,  Charles  Bremner,  and  Scott-Mon- 
creifiT  as  his  trustee,  brought  a  reduction  for  the  pur- 
pose of  setting  aside  the  above  decree  of  count  and 
reckoning,  and  for  payment  of  a  balance  alleged  to  be 
due  to  him  in  an  accounting  for  business  done  by  Brem- 
ner on  account  of  the  late  Andrew  Bell,  during  his  life- 
time ;  and  after  his  death,  on  account  of  his  trustees  on 
his  estate ;  and  they  concluded  that  Bremner,  who  had 
acted  as  the  truster's  law-agent  before  the  making  of 
the  trust-deed  and  his  death,  in  regard  to  a  variety  of 
judicial  and  extrajudicial  business,  should  be  found  en- 
titled to  interest  on  his  account  for  business  done  during 
Mr  Bell's  life,  as  well  as  on  the  business  account  in- 
curred on  account  of  the  trustees  after  Mr  Bell's  death. 
After  some  procedure,  the  Lord  Ordinary  conjoined 
with  the  suspension  the  action  of  count  and  reckoning. 
Thereafter,  a  record  was  made  up,  when  the  Lord  Or- 
dinary remitted  Mr  Bremner's  accounts,  which  were 
lodged  in  1829  for  the  first  time,  to  the  auditor  of 
Court  to  tax  and  report.  The  auditor  having  reported, 
the  Lord  Ordinary  remitted  the  objections,  &c.  of  the 
parties  to  Thomas  Robertson,  accountant,  to  report. 

It  appeared  that  the  truster  had,  during  his  lifetime, 
made  Mr  Bremner,  then  his  agent,  an  indefinite  pay- 
ment to  account,  of  £74. 2s.  The  account-current  be- 
tween Bremner  and  the  truster,  before  his  death, 
amounted,  as  taxed  by  the  auditor,  to  £423,  of  which 
£110  consisted  of  outlay.  Mr  Bremner's  accounts, 
whether  applicable  to  business  charges  incurred  before 
Mr  Bell's  death,  or  subsequently  thereto,  were  not  ren- 
dered, as  previously  mentioned,  till  1829- 

The  accountant  so  far  sustained  the  objection  of 
Bell's  trustees  to  the  allowance  of  interest  on  the  whole 
accounts  of  Mr  Bremner,  as  to  restrict  the  claim  to  in- 
terest on  the  actual  outlay  prior  to  10th  August  1829) 
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at  which  time  the  accounts  were  rendered,  and  allowed 
interest  on  the  outlay  and  professional  charges  after 
1829*  In  regard  to  the  indefinite  payment  of  £74,  the 
accountant  held  it  as  applicable  to  professional  charges. 

"  2Sth  JwM  1837. — The  Lord  Ordinary  having  considered 
the  interim  report  by  the  accountant,  with  the  objections  there- 
to, and  heard  parties  thereon,  Finds  that  the  first  objection 
stated  by  the  pursuers  and  suspenders  relative  to  Mr  Bremner*a 
legacy  of  £100  Sterling,  has  been  withdrawn ;  repels  all  the 
other  objections  on  both  sides ;  approves  of  the  interim  report, 
and  decerns ;  and  of  new  remits  to  the  accountant  to  complete 
his  investigations,  and  to  report  finally. 

'*  Note, — The  only  point  on  which  the  Lord  Ordinary  has 
any  doubt,  is  with  respect  to  Mr  Bremner's  right  to  interest  on 
hiii  professional  charges  for  business  done  in  Mr  Bell's  lifetime, 
prior  to  rendering  his  accounts.  The  business  was  done  prior 
to  Mr  Bell's  death,  which  happened  10th  June  1809,  but  the 
accounts  were  not  rendered  till  1829.  The  accountant  allows 
interest  after  this,  and  till  payment,  but  not  before ;  and  the 
Lord  Ordinary  has  confirmed  this  opinion,  though  not  without 
hesitation.  The  rule  does  not  seem  to  be  fixed  on  any  general 
principle,  and  each  case  appears  to  have  gone  on  its  special  dr- 
cumstances.  But  it  is  not  easy  to  see  why  interest  should  be 
allowed  as  a  matter  of  right,  not  on  advances,  but  on  profes- 
sional charges,  before  the  employer  is  ever  asked  for  payment 
of  the  principal ;  and  there  are  no  circumstances  here  which  re- 
quire the  application  of  such  a  principle." 

Both  parties  reclaimed. 

Buchanan,  for  suspenders,  on  authority  of  Henry  o. 
Sutherland)  13th  February,  1801,  F.C.,  and  Young  and 
Baillie,  3d  March  1830,  and  on  jlrinciples  of  equity, 
maintained  that  interest  was  due  for  the  whole  allow- 
ance for  outlay  and  professional  charges,  whether  prior 
to  1829  or  subsequently.  Mr  Bremner  was  the  trus- 
ter's man  of  business  during  his  life,  and  thereafter 
acted  as  factor,  and  was  entitled  to  credit  himself  in 
his  books  with  the  interest,  from  the  time  the  charges 
and  outlay  were  brought  against  Bremner  as  a  debt. 
As  to  the  £74,  Bremner  was  entitled  to  impute  the 
payment  as  an  indefinite  one  to  the  debt  least  favourably 
situated,  viz.,  the  professional  charges. 

P.  Robertson  cited  Napier,  2d  June  1835,  in  answer, 
and  argued  that  there  was  no  principle  for  appljring  the 
£74  to  professional  charges,  and  that  on  principle  it 
bliould  be  applied  towards  payment  of  the  outlay. 

Lord  President, — I  have  always  understood,  that  when  a 
party  made  an  indefinite  payment,  it  might  be  applied  in  extinc- 
tion of  the  claim  least  secured.  I  agree  with  the  accountant's 
view,  that  it  is  rightly  applied  towards  the  professional  charges. 

Lord  Gillies — It  would  be  difficult  to  say  that  it  is  more 
congenial  to  equity,  according  to  the  suspender's  view,  to  allow 
interest  for  the  whole  pi.*riod.  Opposite  views  may  be  taken  of 
that;  and  I  suspect  that  views  of  equity -would  interfere  mate- 
rially with  every  case,  if  we  were  to  adopt  them.  I  think,  how- 
ever, this  much  is  plain,  that  if  a  party  unduly  withhold  his 
sccounts,  he  should  have  no  claim  for  interest.  In  this  case  in- 
terest is  craved  on  professional  charges  and  outlay,  extending 
over  a  long  period,  daring  which  time  no  accounts  are  rendered. 
In  fut,  the  accounts  were  forced  in  by  diligence.  I  cannot  see, 
therefore,  that  there  is  any  claim  for  interest,  at  all  events  on  the 
professional  charges,  till  the  accounts  were  rendered.  As  to  the 
claim  for  interest  on  the  outlay,  before  the  accounts  were  ren- 
dered, I  rather  think  the  claim  is  well  founded.  In  regard  to 
the  application  of  the  £74,  the  indefinite  payment  made  during 
Mr  Eiell's  life,  I  quite  agree  with  the  Lord  President,  that  it  is 
properly  applied  towards  professional  charges,  as  least  secured. 

Lord  President. — I  see  no  ground  for  allowhig  interest,  ex- 
cept on  the  outlay  prior  to  1829,  and  on  the  profoitttonal  eharges 
from  the  time  that  the  accounts  were  fendered. 


Lord  Mackenzie, — I  agree  with  your  Lordships  as  to  the 
claim  for  interest,  and  also  as  to  the  £74. 

Lord  CorehoMse I  cannot  say  that  I  am  disposed  to  find,  in 

an  abstract  point  of  view,  that  because  accounts  have  not  been 
rendered,  a  party  shall  in  no  circumstances  be  entitled  to  in- 
terest. I  see  no  authority  for  holding  that  exactly,  and  I  am 
inclined  to  agree  with  the  Lord  Ordinary,  that  claims  for  inter- 
est will  depend  on  the  drcumntances  in  which  the  claim  is 
made  in  every  individual  case.  It  may  sometimes  happen  that 
there  is  fiiult  on  both  parties,  which  has  prevented  the  rendering 
of  accounts,  and  I  think  we  can  easily  conceive  other  cases, 
where  we  would  be  entitled  to  allow  interest,  and  where  to 
withhold.  No  doubt,  there  is  no  difficulty  here,  for  there  has 
been  very  great  and  inexcusable  delay  in  rendering  accounts  for 
twenty  years,  and  the  parties  had  at  last  to  use  diligence  to 
compel  the  lodging  of  accounts.  It  was  clearly  Bremner's 
fiiult  that  the  accounts  were  not  rendered ;  and  so  I  agree  in 
the  opinions  of  your  Lordships,  that  no  interest  should  be  al- 
lowed on  his  accounts,  till  after  they  were  lodged,  on  the  pro- 
fessional charges.  Interest,  howi^ver,  I  agree  with  your  Lord- 
ships, is  due  on  the  outlay  prior  to  1829 ;  but  I  am  inclined  to 
reserve  the  consideration  of  the  abstract  point  to  which  I  al- 
lude. As  to  the  £74,  I  agree  with  your  Lordships ;  for  1  see 
no  reason  to  depart  from  the  general  rule  in  regard  to  indefi- 
nite pajrments.  I  think  it  is  properly  applied  towards  the  pro- 
fessional charges,  as  least  secured.  The  accountant  has  be- 
stowed a  great  deal  of  trouble  in  going  over  these  affairs.  I  have 
looked  minutely  into  them  all,  and  I  agree  entirely  with  the  ac- 
countant. 

The  Court  unanimously  adhered. 

Lord  Ordinary,  Cockburn For  Bremner*s  Drustee,  Bu- 
chanan, Hector;  Gibson  and  Hector,  W.S.,  Agents. — For  BelCs 
Trustees^  Dean  of  Faculty  (Hope),  P.  Robertson ;  John  Camp- 
bell, W.S.,  Agent A.,  Clerk [G.D.F.J 


I3th  December  1837. 
First  Division (G.D.F.) 

No.  61. — Thomas  Wai^ker,  Suspender  and  Pursuer ^ 
o.  Gbobge  Somebville,  Defender  and  Respon- 
dent. 

Mandate — Obligation — Agreement — Revocation  —  Powers — A 
party  granted  to  another  a  letter,  authorising  him  to  take  all 
steps  necessary  to  enforce  the  rights  of  the  granter,  agreeing  to 
give  the  grantee's  children  id  per  cent.  ofaU  the  money,  effects, 
4rc.,  that  might  be  recovered  by  the  grantee,  he,  the  granter, 
becoming  bound  to  enter  into  a  more  regular  deed  of  agree" 
ment  by  a  man  of  business  to  effect  that  object — Circumstances 
in  which  held,  that  this  writing  was  of  the  nature  of  a  letter 
or  mandate,  revocable  at  pleasure,  but  subject  to  any  claims  of 
disbursement  which  the  mandatory  might  be  able  to  instruct  he 
had  expended  in  virtue  thereof. 

The  pursuer  granted  the  following  document  to  the 
defender : 

"  Pendreitch,  Augwt  19,  1833. 
*'  Sib — I  received  yours  of  27th,  and  agree  fully  to  allow  all 
you  demand,  by  taking  my  business  in  hand  as  formerly  agreed 
upon,  and  getting  me  relieved  from  the  distress  and  bondage  I 
have  long  been  kept  under,  by  my  fiither  keeping  me  out  of  my 
right ;  and  whatever  may  be  due  to  me  by  ray  mother.  As  i 
have  all  along  told  you,  I  have  no  money  at  all  to  lay  out  for 
any  man  of  buttiness  taking  up  my  perplexing  case.  I  will 
therefore  depend  upon  you  acting,  and  taking  the  whole  charge 
of  all  that  concerns  me,  and  getting  all  the  money  and  effects 
out  of  my  father*s  hand,  or  others,  that  is  my  right  by  my  late 
mother.  I  will  expect  and  depend  upon  you  looking  out  lor 
as  proper  a  farm  as  you  think  will  answer,  and  I  agree  you  take 
the  opinion  of  Messrs  John  Harrower,  Sbannocbill,  and  David 
Bousie,  Parkhead,  for  your  assistance,  and  taking  the  fiirm,  or 
any  thing  concerning  it.  At  sametime,  if  I  find,  upon  trial  of 
a  few  years,  the  fiirm  not  a  desirable  nor  profitable  concern. 
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you  take  it  off  my  hand,  and  make  me  free  of  it ;  and  for  all  this 
trouble,  expense,  and  risk,  I  most  readily  oblige  and  bind  myself 
to  give  your  three  youngest  children,  viz.  Janet,  Elisabeth,  and 
Alexander,  15  per  cent,  as  their  property,  to  be  wholly  under 
your  management — I  mean,  of  all  the  money  and  effects,  of  any 
kind,  you  can  obtain  as  my  right ;  and  I  hereby  grant  you  full 
power  to  take  every  legal  and  lawful  step  you  think  proper  for 
the  obtaining  of  it,  and  I  depend  upon  you  as  the  sole  manager 
of  all  my  property,  without  the  control  of  any  one  else.  As  to 
you,  you  will  take  the  management  of  the  farm,  and  I  will  allow 
you  an  answerable  house,  and  two  cows'  maintenance  yearly,  and 
what  salary  Messrs  Harrower  and'  Bousie  judge  agreeable.  I 
agree  to  enter  into  a  more  regular  deed  of  agreement  by  any  man 
of  business  you  may  employ,  and  I  will  agree  to  pay  you  half  a 
man  of  business's  charge  for  all  your  trouble  and  outlay  when 
you  get  me  possession  of  my  right  from  my  father  or  others,  which 
I  have  been  so  long  kept  out  of." 

In  May  1 834,  the  defender  raised  an  action  against 
the  pursuer,  averring  that  an  agreement,  of  the  nature 
of  that  set  forth  in  the  above  writing,  had  been  entered 
into  between  him  and  the  pursuer  in  June  1 833 ;  that 
on  the  faith  of  that  agreement,  and  after  incurring 
considerable  expense,  the  defender  had  ascertained  that 
the  goods  in  communion,  which  belonged  to  the  pur- 
suer's father  and  mother,  on  the  death  of  the  latter, 
amounted  to  at  least  £7393 ;  that  he  had,  in  pursuance 
of  the  agreement,  employed  an  agent  to  take  measures 
against  the  pursuer's  father  to  enforce  payment  of  the 
pursuer's  share,  amounting  to  £2401  Sterling,  but  that 
the  pursuer  had  refused  to  proceed  with  the  action, 
and  therefore,  concluding  against  him  for  payment  of 
£363,  as  the  sum  due  in  terms  of  the  alleged  agree- 
ment, to  himself  or  his  children,  and  of  £30  as  the  ex- 
pense incurred  by  him,  or  othewise  of  £300  of  da- 
mages for  breach  of  contract.  The  pursuer  made  no 
appearance  in  the  action,  in  consequence  of  which  the 
defender  took  decree  in  absence  against  him  on  11th 
July  1834. 

The  pursuer  being  charged  on  the  decree,  brought 
it  under  review  by  way  of  suspension,  and  thereafter 
raised  an  action  to  set  aside  the  document  libelled  on  by 
the  defender.  The  grounds  of  reduction  were  similar 
to  those  stated  in  the  bill  of  suspension,  that  the  docu- 
ment had  been  improperly  obtained  from  the  pursuer, 
when  under  the  power  of  the  defender.  It  appeared 
that  on  31  St  October  1833,  the  pursuer  discharged  all 
claims  on  his  father,  of  the  nature  stated  in  the  letter 
of  the  previous  August,  the  father  becoming  bound 
to  pay  the  pursuer  an  annuity  of  £20,  which  the  pur- 
suer was  told  was  a  fair  consideration  for  granting  the 
discharge. 

The  summons  raised  by  the  defender  libelled  on  an 
agreement  proceeding  in  terms  of  the  document  of 
29th  August  1833;  but  no  such  agreement  was  pro- 
duced. 

WalkeT  pleaded — 1.  The  agreement  founding  the  de- 
cree sought  to  be  reduced,  not  being  produced,  the 
pursuer  is  entitled  to  decree  of  reduction  of  that  agree- 
ment contra  nan  productOy  and  of  the  decree  as  a  de- 
cree obtained  in  absence- without  any  ground  or  war- 
rant. 2.  The  writing  produced,  so  far  as  founding  the 
decree  sought  to  be  reduced,  and  decree  together, 
are  liable  to  be  reduced,  in  respect  the  writing  is 
vitiated,  improbative,  and  unstamped.  3.  The  writing 
and  decree  are  also  liable  to  be  reduced,  in  respect  the 
writing  bears  to  be  a  mere  offer  on  the  part  of  the  pur- 


suer to  enter  into  a  mutual  agreement,  which  was  not 
followed  by  any  acceptance  on  the  part  of  the  defen- 
der, or  the  execution  of  any  agreement  to  the  effect 
proposed.  4.  The  agreement  expressed  by  the  writ- 
ing, as  well  as  the  agreement  averred  by  the  defender 
in  his  statement  of  facts,  in  support  of  the  decree,  is 
an  illegal  and  unjust  agreement,  and  the  same,  and  the 
decree  following  thereon,  are  liable  to  be  set  aside  ac- 
cordingly. Johnston,  1st  February  1831,  8  Shaw  and 
Dunlop,  p.  364.  5.  At  all  events,  according  to  the 
decree  sought  to  be  reduced,  as  well  as  according  to 
the  averments  of  the  defender  in  support  thereof  in 
the  statement  of  facts,  no  contract  was  ever  entered 
into  between  the  parties,  excepting  the  contract  of  man- 
date, and,  on  indemnifying  the  defender  of  any  expense 
or  risk  incurred  by  him  in  the  execution  thereof,  it  was 
revocable  by  the  defender. 

^meryWXe  pleaded — 1.  The  agreement  entered  into 
between  the  pursuer  and  respondent  in  June  1833, 
and  which  was  afterwards  reduced  into  writing,  and 
acted  on,  and  homologated  by  all  concerned,  was  an 
onerous,  bona  fide^  valid  and  effectual  contract,  and 
not  subject  to  reduction  at  the  pursuer's  instance.  2. 
The  respondent  having  produced  the  pursuer's  letter 
of  29th  August  1833,  which  forms  his  part  of  the  do- 
cuments by  which  the  said  agreement  was  so  reduced 
into  writing,  has  sufficiently  satisfied  the  production 
called  for.  At  any  rate,  the  production  being,  by  a 
final  interlocutor,  held  as  satisfied,  there  are  no  termini 
habiles  for  a  decree  contra  non  produeta.  3.  The 
transaction  between  the  pursuer  and  his  father,  by 
which  the  former  is  said  to  have  discharged  the  latter 
of  all  claim  against  Iiim  as  representative  of  his  mother, 
cannot  affect  the  defender's  rights  under  the  agree- 
ment sought  to  be  reduced,  in  respect  the  said  transae- 
tion  was  collusive — in  respect  the  defender  was  no 
party  thereto— 4ind  in  respect  the  defender  had  al- 
ready performed,  and  was  willing  to  perform,  so  far  as 
he  had  not  already  done  so,  his  part  of  the  agreement. 

"  Wih  March  1837 The  Lord  Ordinary  having  heard  par- 

ties'  procuiators  on  the  closed  recoid,  finds  that  the  docuoient 
brought  under  reducdon  as  an  agreement,  is  truly  of  the  nature 
of  a  letter  or  mandate,  which  the  granter,  if  he  had  capacity  to 
judge  for  himself,  might  recal  at  pleasure,  subject  to  any  claiois 
for  disbursement  and  remuneration  for  trouble  which  the  man- 
datory might  be  able  to  instruct :  Finds  that  the  pursuer,  on 
3Ut  October  1833,  within  little  more  than  two  months  after 
the  date  of  the  said  mandate,  entered  into  an  agreement  with 
his  father,  whereby,  in  consideration  of  an  annuity  of  £20,  he 
discharged  all  claims  held  by  him  against  his  fiither,  after  which 
the  pursuer's  employment,  under  the  said  mandate  and  the 
ground  thereof,  ceased :  Finds  that  the  defimder,  nevertheless, 
on  11th  July  1834,  took  out  the  decreet  libelled  on  against 
the  present  pursuer  in  absence,  for  the  large  sum  of  £363,  as 
the  alleged  commission  on  a  random  sum  supposed  to  be  claim- 
able by  the  pursuer,  in  right  of  his  mother,  out  of  the  goods  in 
communion  at  the  period  of  her  death,  and  also,  £30  more  of 
alleged  expenses  :  Finds  that  the  said  decree  proceeded  on  an 
agreement  libelled  on  in  the  sumroont  as  dated  in  June  1833, 
while  no  agreement  bearing  that  date  has  yet  been  exhibited : 
Finds,  that  although  the  record  has  been  dosed  in  the  present 
action,  the  defender  has  not  condescended  specifically  on  any 
disbursement  made  by  him  under  the  said  mandate,  nor  pro- 
duced as  yet  a  single  voucher  to  support  a  claim  to  any  extent 
against  the  pursuer :  Finds  that  the  said  decree,  under  these 
circumstances,  cannot  be  supported  to  any  extent,  and  reducef, 
decerns,  and  declares  respecting  the  same  in  terms  of  the  libel  t 
Finds  that  no  sufficient  grounds  have  been  asiignedy  and  that  it 
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u  unneoesnry  in  tbe  ctrcamstanoes,  and  under  the  view  taken 
of  the  nmndare,  to  reduce  the  same :  But  finds  that  the  defender 
having  fiiiled  to  condescend  spedally  on  any  specific  outlay  iu 
reference  to  tbe  matters  therein  referred  to,  and  to  support  the 
sune  by  vouchersy  the  defender,  hoe  aiatu,  has  no  just  claim 
■gainst  the  pursuer ;  but  reserves  to  the  defender  to  establish 
such  claim  in  any  new  action  before  this  Court  or  the  Judge 
Ordinary,  and  to  tbe  present  pursuer  his  defences  thereagainst, 
■A  accords :  In  the  suspension,  suspends  the  letters  nmpUciter  .* 
Find«  the  defender  liable  in  expenses  in  tbe  conjoined  actions 
subsequent  to  tbe  execution  of  tbe  summons  of  reduction  and 
letters  of  suspension,  and  remits  tbe  account  thereof,  when 
lodged,  to  the  auditor  to  tax  and  report ;  and  decerns. 

*'  NoU, — Tbe  Lord  Ordinary  regrets  that  the  defender  did 
not  accede  to  the  recommendation  of  the  counsel,  and  allow  a 
remit  to  a  counsel  to  ascertain  what  amount  of  remuneration 
or  outbiy  he  could  estaUish  for  any  assistance  given  by  him  to 
the  pursuer  in  the  business  referred  to  in  the  mandate.  The 
defender  having  declined  this,  it  has  been  necessary  to  give 
judgment  on  tbe  merits,  and  upon  the  record  as  prepared.  The 
re«erration,  however,  in  the  interlocutor,  will  enable  the  de- 
fender still  to  constitute  any  claim  he  may  be  able  to  sub- 
stantiate in  a  speedy  and  economical  manner.  Expenses  have 
been  given,  because  the  whole  previous  proceedings  seem  to 
have  been  founded  in  error,  or  on  wrong  data,  and  to  be  utterly 
useless  to  the  parties." 

Someryille  redaimed.  At  advising,  it  was  argued 
for  the  reclaimer,  that  the  letter  of  29th  August  1833, 
vss  essentially  an  agreement,  and  that  consequently 
there  was  no  ground  for  a  decree  contra  nonproducta. 
Tbe  Court,  however,  did  not  call  on  the  pursuer's  coun- 
sel to  reply. 

Lord  Giiliet, — I  agree  entirely  with  the  Lord  Ordinary. 
This  agreement,  if  one  at  all,  is  the  most  extraordinary  transac- 
tion, to  say  the  best  of  it,  I  ever  saw,  and  ought  to  be  set  aside. 

L&rd  President  coincided,  and  the  Court  unani- 
mously adhered* 

Lord  Ordinary,   Cuningbame Ad,  Whigham,   Macallan; 

Ainslie,  MacalUn,  and  Graham,  W.S.,  Agents. — Alt,  James 
Anderson;  Wotherspoon  and  Mack,  W.S.,  Agents, — D.,  CUrk. 
-[G.D.F.] 


13/A  December  1837. 

Sbcond  Division (J.D.M.) 

No.  G2. — John  Reid,  Pursuer^  o.  Isaac  Baxter  and 
Others  (Reid's  Trustees)^  Defenders. 

Process — Reduction — Jury  Trial — Issue — Writ — In  an  action 
of  reduction  of  certain  deeds  notarially  executed^  on  the  around 
of  their  not  having  been  subscribed  by  the  party's  own  hand — 
CireumstOMces  in  which  held,  that  the  case  ought  to  be  tried  by 
JMry^  but  that  the  general  issue  was  not  the  proper  issue  to  try 
the  question,  and  a  remit  made  to  have  an  issue  prepared  re- 
lative  to  the  special  facts  in  dispute  between  the  parties. 

Reduction—Statutes  1540,  c  117;  1579,  c  80— Blindness- 
Writ —  Subscription — Execution  by  Notaries — Improbation 
—  Where  a  party  could  subscribe,  and  was  in  the  practice  ofsub^ 
scribing  hie  name  to  writings,  though  his  sight  was  so  defective 
that  he  could  not  read  any  written  doewnent,  nor  decypher  the 
signature  attached  to  it.  In  a  reduction  of  a  deed  executed  by 
him  through  the  intervention  of  notaries^  as  null  under  the 
Statutes  1540,  c.  117,  and  1579,  c.  QO^Held  that  this  was  a 
comDetent  mode  of  execution,  and  that  the  party  challenging 
could  not  found  on  nullity  under  the  Statutes,  without  under- 
taking  to  prove  that  the  party  had  not  authorised  the  notaries 
to  act  for  him. 

In  1822,  the  late  John  Reid,  of  Glasgow,  executed 
a  trust-disposition  and  settlement  in  favour  of  Isaac 
Baxter  and  others,  the  defenders.  In  1825,  and  1830, 
be  executed  two  several  codicils,  altering  some  of  the 
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provisions  of  the  previous  deed.  The  trust-disposition 
was  not  subscribed  by  Reid  himself,  but  bore  to  be 
executed  by  notaries,  in  the  following  manner : 

*'  At  the  special  request  of  the  within-designed  John  Reid, 
who,  from  a  defect  of  sight,  or  dimness  of  vision,  cannot  see  to 
read  write  clearly,  as  he  asserts,  and  being  desirous  to  execute 
tbe  foregoing  deed  in  a  valid  form,  so  as  to  exclude  challenges 
on  the  bead  of  blindness  or  defect  of  sight,  therefore  we,  John 
Drysdale  and  James  M*Hardy,  notaries-public,  and  co-notaries 
in  tbe  premises,  subscribe  the  same  for  him,  he  having,  in  token 
of  his  authority,  touched  our  pens  respectively,  and  authorised  us 
to  do  so ;  the  said  deed  having  been  previously  read  over  and 
explained  to  the  said  John  Reid  in  presence  of  us  and  the  four 
subscribing  witnesses.** 

Tbe  codicil  of  1825  bore  to  be  executed  in  the  same 
way,  and  the  codicil  of  1830  as  follows: 

"  At  the  special  request  of  the  within-designed  John  Reid, 
who,  from  a  defect  of  sight,  or  dimness  of  vision,  cannot  see  to 
read  write,  as  be  asserts ;  therefore  we,  Donald  Madntyre  and 
James  M' Hardy,  notaries-public,**  &c,  as  above. 

Upon  tbe  death  of  Mr  Reid,  the  pursuer,  his  eldest 
son  and  heir  ^at-law,  raised  an  action  of  reduction  of 
the  trust-settlement,  and  subsequent  codicils,  on  the 
ground,  inter  alia^  that  Reid  was,  at  the  time  of  exe- 
cuting the  writings  in  question,  '<  perfectly  able  to  sub- 
scribe the  same  with  his  own  hand,  and  did,  in  point 
of  fact,  both  prior  and  subsequent  to  the  said  dates, 
and  each  of  them,  so  subscribe  a  variety  of  writings  of 
different  descriptions,  and  was  in  the  practice  of  so 
doing ;  and,  accordingly,  the  notarial  doquets  above 
quoted  do  not  bear  that  the  said  John  Reid  was  unable 
to  subscribe  with  his  own  hand,  but  merely  that  he  was 
unable  to  read  writing,  or  to  read  tbe  same  clearly, 
from  a  certain  dimness  of  sight ;  and,  therefore,  the 
said  deeds  or  writings  ought,  in  order  to  give  them 
legal  validity,  to  have  been  subscribed  by  the  hand  of 
the  said  John  Reid  himself;  and  the  said  deeds  or 
writings,  not  having  been  so  subscribed,  are  null  and 
void,  and  can  make  no  faith,^  both  at  common  law,  and 
under  the  Statutes  1540,  c.  117,  and  1579i  c  80. 

The  trustees  pleaded  in  defence — That  the  deeds 
were  duly  executed  ;  and  admitting,  in  point  of  fact, 
that  Reid  was  occasionally  in  the  practice  of  subscribing 
documents  of  minor  importance,  when  guided  by  others 
to  the  part  of  the  paper  where  his  name  was  to  be 
written,  they  averred,  that  '<  at  each  and  all  of  the  dates 
above  condescended  on,  he  was  in  such  a  state  of  blind- 
ness as  to  be  totally  unable  to  read  either  print  or 
writing.  When  he  executed  the  original  trust-deed  he 
was  little  more  than  able  to  distinguish  between  light 
and  darkness.  His  sight  became  afterwards  gradually 
more  and  more  impaired,  and,  at  the  date  of  the  two 
codicils,  he  was  incapable  of  distinguishing  between 
one  object  and  another." 

This  averment  was  denied  by  the  pursuer,  who  fur- 
ther maintained,  in  point  of  law,  that  the  notarial 
doquets  must  be  held  as  probatio  probata  of  the  state 
of  the  deceased's  powers  of  vision ;  and  that,  under  the 
Statutes,  even  supposing  parties  absolutely  blind,  "  gif 
they  can  subscribe,"  they  are  bound  to  do  so,  and  not 
have  recourse  to  notaries.  Lord  Fife's  case,  1  Shaw's 
Appeals,  498. 

A  motion  having  been  made  by  the  defenders  for  a 
remit  to  the  jury  roll,  the  pursuer  objected  to  a  trial, 
on  the  ground  that  it  was  more  consistent  with  tbe. 
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forms  of  process  to  have  tbe  point  of  law  involved  in 
the  case  decided  beforehand ;  that  as  the  cause  must 
be  tried  on  an  issue  of  '*  deed  or  no  deed,"  no  discus- 
sion could  be  gone  into  at  the  trial  adequate  to  raise 
this  point ;  and  that  it  was  the  intention  of  the  Statutes 
to  fix  an  absolute  criterion,  which  would  exclude  any 
exercise  of  discretion  in  regard  to  such  questions  as 
the  present. 

The  defenders  answered^  that  it  was  expedient  to 
have  the  facts  previously  ascertained,  as,  according  to 
the  state  of  the  averments  in  regard  to  Reid's  powers 
of  sight,  the  pursuer  asked  for  judgment  on  a  h3rpothe- 
tical  case ;  and  that  it  was  not  necessary  that  the  ques- 
tion "  deed  or  no  deed,"  should  go  to  the  jury ;  but  it 
might  be  a  question  of  simple  fact,  to  which,  when  as- 
.certained,  the  Court  would  apply  the  law. 

The  Lord  Ordinary  reported  the  case,  issuing  the 
note  subjoined : 

"  The  Lord  Ordinary  reports  this  matter,  because  a  remit  to 
the  jury  roll  might  prevent  the  parties  from  obtaining  the  opi- 
nion of  the  Court  by  a  note  in  the  usual  vray,  and  because  it  is 
important  for  them  to  get  it  settled  as  soon  as  possible  what 
course  the  case  is  to  take.  If  the  Lord  Ordinary  had  disposed 
of  the  case,  he  was  inclined  to  have  sent  the  whole  matter  to  a 
jury,  on  a  general  issue,  whether  the  deed  was,  or  was  not,  the 
deed  of  the  deceased,  leaving  the  facts  to  be  settled  either  by  a 
general  or  a  special  verdict,  and  the  necessary  law  to  be  laid 
down,  or  to  be  reserved,  at  tbe  trial ;  or,  at  least,  upon  an  issue 
or  issues  framed,  so  as  to  determine  special  fiicts.  The  pursuer, 
however,  objects  to  any  trial  of  &ct,  and,  holding  the  defenders 
to  have  admitted  (chiefly  in  their  answers  to  article  15  of  the 
condescendence),  that  the  deceased  could  sign,  he  insists  that 
the  case  shall  be  determined  upon  his  legal  plea,  viz.  that  mere 
capacity  of  signing  makes  subscription  by  notaries  an  inept 
mode  of  execution.  But  it  will  be  observed,  that  he  never 
takes  this  ground  purely  and  exclusively,  but  combines  it  with 
the  averment,  that  the  deceased  not  only  could  sign,  but  was  in 
the  practice  of  doing  so,  and  that  he  was  enabled  to  do  so  partly 
by  his  eye-sight,  which  is  said  to  have  been  good.  (Conde- 
scendence 14  and  15).  These  averments  are  denied  (answers 
to  article  15  of  condescendence,  and  statement  for  defenders, 
article  2). 

*'  Now,  in  this  state  of  the  record,  there  are  two  objections 
to  the  course  which  the  pursuer  insists  for.  In  ihefirti  place, 
if  the  fact  shall  be,  as  averred  by  him,  viz.  that  at  the  date  of 
this  deed  the  pursuer  saw,  and  could  sign  quite  well,  then  the 
whole  case  is  dbposed  of,  and  the  legal  discussion,  if  gone  into, 
may  turn  out  to  have  been  useless  and  hypotbedcal.  In  the 
necond  place,  tbe  capacity  or  incapacity  of  seeing  may  form  a 
material  element  in  deciding  whether  a  person  can  write ;  for, 
in  the  statutory  sense,  this,  to  a  certain  degree,  may  be  a  legal 
question.  The  law  may  relieve,  by  notaries,  a  person  who, 
though  not  perhaps  utterly  and  absolutely  incapable,  cannot 
sign  his  name  without  a  straining  of  nature,  or  who  believes 
that  he  is  not  safe,  in  writing  feebly,  or  what  he  cannot  see; 
and  it  may  withhold  this  relief  from  one  for  whom  it  is  plainly 
totally  useless.  To  meet  such  possible  views,  it  would  ap- 
parently be  very  convenient  to  have  the  £Eu:ts  settled  before 
discussing  the  law ;  whereas  the  pursuer,  though  he  expressly 
refuses  to  restrict  himself  merely  to  his  general  legal  proposi- 
tion, insists  that  the  precise  condition  of  the  man  shall  remain 
unascertained  till  that  proposition  be  disposed  of;  and  that  fail- 
ing this,  he  shall  then  be  at  liberty  to  proceed  next  to  his  case 
on  the  &ct8." 

At  advising  on  7th  July  1 835, 

Lord  Glenhe — The  judgment  of  the  House  of  Lords  in  Lord 
Fife's  case  gives  no  countenance  to  the  idea,  that  a  man  totally 
blind  can  legally  sign  without  notaries :  but  only  that  one  in  the 
situation  of  Lord  Fife  could  and  ought  to  subscribe  his  own 
deed.     What  we  desiderate  in  order  to  apply  the  principles  of 


law  there  laid  down,  is  to  ascertain  tbe  state  of  the  fact ;  but 
for  this  purpose  there  is  an  objection  to  the  general  issue.  In 
Lord  Fife's  case,  a  general  issue  was  only  allowed  by  the  House 
of  Lords,  after  they  found  that  the  deed  was  probadve.  I 
think  no  such  issue  should  here  be  sent,  but  one  by  which  the 
man's  power  of  seeing  may  be  ascertained. 

L(n'd  Jtutice-  Clerk I  am  also  for  the  fiu:ts  being  previously 

ascertained ;  but,  under  the  curcumstances,  I  am  averse  to  the 
general  issue  as  the  mode  of  fixing  them. 

Lords  Bfeadowbank  and  Medwyn  concurred. 

Their  Lordships  accordingly  pronounced  this  inter- 
locutor : 

'*  In  respect  that  the  Court  is  of  opinion,  that  this  case  is  not 
in  a  proper  state  for  trial  by  a  jury  under  a  general  issue,  remit 
to  the  Lord  Ordinary  to  remit  the  process  to  the  roll  of  jury 
causes,  with  instructions  that  the  clerks  do  prepare  the  draft  oif 
an  issue  or  issues  relative  to  the  special  facts  in  dispute  between 
the  parties,  and  to  proceed  fiirther  thereanent  as  to  his  Lordship 
may  seem  proper." 

Since  this  advising,  the  parties  came  to  be  at  one  in 
regard  to  the  whole  facts  of  the  case, — ^liaving  agreed 
to  take  the  judgment  of  the  Court  upon  the  statement 
of  facts  set  forth  in  a  joint  minute^ 

"  1.  That  the  late  John  Reid,  at  the  dates  of  the  deed  snd 
codicils  in  question,  could  subscribe  his  name,  and  was  in  the 
practice  of  subscribing  it  to  writings  requiring  his  signature. 

**  2.  That  the  said  John  Reid  was,  at  the  dates  aforesaid,  not 
totally  blind,  but  that  his  sight  was  so  defective,  that  he  could 
not  read  any  written  document,  nor  decypber  the  signature  at- 
tached to  it ;  although  able,  at  the  time  of  his  own  subscription, 
to  infer,  from  general  appearances,  that  he  had  afl&xed  it,  but 
not,  by  his  mere  vision,  to  decypher  the  same  afterwards." 

On  the  point  of  law  touching  the  validity  of  Uie 
execution. 

Lord  Glenlee. — I  am  satisfied  that,  in  a  case  like  the  pre- 
sent, it  is  not  sufficient  to  allege  the  mere  statutory  nullity, 
without  undertaking  to  prove  that  the  party  did  not  authorise 
the  notaries  to  act  for  him.  The  allegation  that  the  party  was 
able  to  write,  is  not  relevant  per  te.  After  the  old  dedsioDs  in 
the  cases  of  Veitch  and  others,  quoted  by  the  defenders,  it  would 
be  very  difficult  for  me  to  go  against  them,  especially  as  they 
were  pronounced  by  Judges  who  lived  much  nearer  to  the 
date  of  tbe  Act  of  Parliament,  and  who  were  thus  so  much  bet- 
ter qualified  to  judge  in  such  cases.  I  would  sustain  the  defences, 
and  dismiss  the  action. 

Lords  Meadowhank  and  Medwyn  concurred. 

Lord  Justice-  Clerk  was  of  the  same  opinion.  His  Lordship 
observed,  There  seems  some  puzzle  about  Lord  Fife's  case,  but 
it  was  not  found  there  that  the  party  maul  subscribe  with  his 
own  band,  though  the  judgment  found  that  the  proper  signature 
was  in  that  manner. 

Their  Lordships  then  sustained  the  defences,  and 
awarded  the  expenses  of  this  branch  of  the  cause. 

Authorities  for  pursuer. — Fife  v.  Fife's  Trustees,  November 
30,  1819,  F.  C. ;  17th  July  1823,  Shaw's  Appeals,  I.  496. 

Authorities  for  defenders. — Merry  v,  Dunn,  2 1st  November 
1835.  Ross's  Lectures,  I.  158.  Falconer  v.  Arbuthnot,  9th 
January  1751.  Ross  v.  Aglionby,  11th  June  1792.  Grant  v. 
M*Pherson,  23d  June  1812.  M'Dougal,  31st  Janiury  1687. 
Veitch,  31st  January  1637.  Shiel,  4th  July  1749.  Little- 
john,  3d  December  1708. 

Lords  Ordinary,  Cockburn  and  Cuninghame. — Act,  Dean  of 
Faculty  (Hope),  Penney ;  Alexander  Hutchison  Agent, — AU, 
SoUcitor-General  (Rutherfurd),  Ivory ;  H.  Inglls  and  Donald, 
W.S.,  Ayents T.,  Clerk [J.D.M.] 


1837.] 


IN  THE  COURT  OF  SESSION.  &c. 


147 


14^  December  1837. 

First  Division CG.D.P.) 

No.  63. — John  WaCchofe,  Pursuery  v.  The  Edin- 
burgh AND  Dalkeith  Railhtat  Company,  De- 

fenderg. 

Statutes  7  Geo.  IV.  c.  98,  §  20;  4  and  5  Gul.  IV.  c.  71,  §  29 
—Construction — Obligation — Liability — /.  It  was  provided 
by  Act  of  Parliament,  that  a  party,  across  whose  grounds  a  rail- 
way  ran,  should  be  "  entitled  to  receive  from  the  Railway  Com- 
pany the  sum  of  one  halfpenny  per  ton  upon  all  goods  or  articles 
upon  which  a  tonnage  duty  is  chargeable,**  in  virtue  of  the  Act, 
In  an  after  section  of  the  Act,  the  Company  were  authorised  to 
levy  certain  duties  **for  the  tonnage  and  conveyance  of  all 
minerals,  goods,  wares,  merchandise,  and  other  things**  to  be 
carried  along  the  railway  ;  and  in  the  enumeration  of  articles 
liable  to  duty^  a  rate  was  declared  to  be  leviable  **ft>r  every  car- 
riage  conveying  passengers  or  goods,  not  exceeding  Jive  cwt.,** 
the  rate  not  to  exceed  sixpence  per  ton  per  mile — Held  that 
carriages  conveyii^  passengers  were  comprehended  among  the 
tonnageable  articles,  and  therefore,  that  the  Railway  Company 
was  liable  therrfor  for  way-leave  to  the  party  across  whose 
grounds  the  rauway  ran. 

II,  A  party  having  by  Statute  a  right  to  receive  certain 
payments  from  a  railway  company  for  way-leave  for  carriages 
conveying  passengers  by  the  railway  across  his  grounds —  Ques* 
tion  raised.  Whether  a  subsequent  private  Act,  obtained  by  the 
Company  without  personal  notice  of  the  introduction  of  the  mea- 
sure in  the  Mouse  of  Commons,  but  where  the  standing  orders 
of  the  house  were  complied  with,  could  affect  the  rights  of  the 
party  under  the  previous  Act  f 

In  1826,  the  Edinburgh  and  Dalkeith  Railway  Com- 
pany was  incorporated  by  the  Statute  7  Geo.  IV.  c.  98. 
Id  terms  of  the  standing  orders  of  Parliament,  there 
was  appended  to  the  bill  a  schedule,  containing  a  list 
of  the  owners  and  occupiers  of  the  land  through  which 
the  proposed  railway  was  intended  to  pass ;  and  as  the 
railway  was  to  intersect  the  property  of  the  pursuer, 
certain  arrangements  took  place  between  him  and  the 
promoters  of  the  bill,  and  those  arrangements  being 
sanctioned  by  Parliivment,  were  introduced  into  the 
Act  in  favour  of  tlie  Railway  Company.  Accordingly, 
by  the  20th  section  of  the  Act,  7th  Geo.  IV.,  it  is 
enacted, 

"That  in  order  to  compensate  John  Wauchope  of  Edmon- 
ttone,  Esq.,  for  carrying  the  said  railway  through  his  property, 
tbe  said  Company  shall,  and  they  are  hereby  required,  (in  ad« 
dipon  to  the  value  of  the  ground  to  be  occupied  by  tbe  said 
railway,  to  be  ascertained  and  paid  in  manner  hereafter  men- 
tioned,) to  pay  to  the  said  John  Wauchope,  within  six  months 
^er  the  passing  of  this  Act,  the  sum  of  JC670 ;  and  also  to 
pay  to  the  said  John  Wauchope,  and  his  heirs  and  successors  in 
the  lands  and  estate  of  Edmonstone,  so  long  as  the  said  rail- 
way shall  continue  to  be  used  through  tbe  said  lands,  grounds, 
or  other  premises  of  the  said  John  Wauchope,  the  sum  of  one 
halfpenny  per  ton  upon  all  goods  or  articles  upon  which  a  ton- 
nage duty  is  chargeable,  or  charged  in  virtue  of  this  Act,  which 
iball  pass  along  any  part  of  the  said  railway,  situated  within  tbe 
>ud  Unds,  grounds,  and  other  premises  of  the  said  John 
Wtocbope,  excepting  the  coals  and  other  minerals,  corn  and 
other  articles,  tbe  produce  of  the  said  lands  and  estate,  and  man- 
ure, lime,  or  other  articles  belonging  to,  or  for  the  use  of  the 
said  John  Wauchope,  or  his  heirs  and  successors  in  the  said 
lands  and  estate,  or  of  their  tenants  and  occupier*  residing  on 
the  same ;  and  which  sum  of  one  halfpenny  per  ton  shall  be  pay- 
able by  the  said  Company  to  the  said  John  Wauchope,  and  his 
nid  heirs  and  successors,  half-yearly,  at  the  terms  of  Whitsun- 
day and  Martinmas,  beginning  the  first  payment  thereof  at  the 
fim  term  of  Whitsunday  or  Martinmas  which  shall  happen  after 
the  collection  of  rates  and  duties  on  the  said  railway  shall  have 
hegun  to  be  made." 


By  the  85th  section,  the  Railway  Company  are  au- 
thorised to  levy  certain  rates  and  duties  *'  for  the  ton- 
nage and  conveyance  of  all  minerals,  goods,  wares, 
merchandise,  and  other  things"  to  be  carried  along  the 
railway.  In  the  enumeration  of  the  articles  upon  which 
the  Company  is  authorised  to  levy  rates  and  duties, 
there  occurs  the  following  paragraph : 

'*  For  every  carriage  convejring  passengers,  or  goods,  or  par- 
cels not  exceeding  five  cwt.,  such  sum  and  sums  of  money  re- 
spectively, as  the  said  company  of  proprietors  shall,  from  time 
to  time,  direct  and  appoint  to  be  taken,  not  exceeding  6d.  per 
ton  per  mile." 

The  railway  came  into  operation  in  October  1831, 
and  the  first  payment  of  way-leave  was  made  to  the 
pursuer  at  Martinmas  1832,  and  in  accounting  to  him, 
no  dues  were  paid  on  the  carriages  conveying  passen- 
gers. Accounts  of  way-leave  were  regularly  rendered 
to  the  pursuer  at  each  term  of  Whitsunday  and  Mar- 
tinmas, till  Martinmas  1835,  and  they  were  always 
made  up  on  that  principle.  No  objection  was  ever 
stated  to  the  amount  of  them,  or  to  the  omission  of 
any  items  on  which  way-leave  was  payable ;  and  re- 
ceipts were,  on  each  occasion,  granted  by  the  pursuer's 
agents,  in  behalf  of  the  pursuer,  bearing  an  express 
discharge  for  the  way-leaves  due  at  each  term  of  pay- 
ment. 

The  Railway  Company  subsequently  applied  to  the 
Legislature,  and  obtained  the  Acts  4  and  5  Gul.  IV. 
c.  71,  which  enacts  in  the  29th  section,  <<  That  all  rates 
and  duties  by  the  said  recited  Acts,  granted  for  and  in 
respect  of  carriages  conveying  passengers,  shall  be, 
and  the  same  are  hereby  repealed."  And  by  the  30th 
section  it  was  further  enacted,  tliat  the  Company  should 
be  entitled  to  levy  and  exact  any  tolls  or  rates  not  ex- 
ceeding the  following : 

*'  For  every  person  conveyed  in  or  upon  such  carriage,  any 
sum  not  exceeding  three  pence  per  mile ;  for  every  person  con- 
veyed in  or  upon  any  such  carriage,  for  ascending  or  descending 
the  Edinburgh  inclined  plane,  an  additional  sum  not  exceeding 
three  pence.** 

The  defenders  averred  that  this  Statute  was  applied 
for  and  obtained  af^er  the  due  and  regukr  notices  re 
quired  by  the  House  of  Commons,  and  it  appeared 
that  no  opposition  had  been  offered  by  the  pursuer  to 
the  passing  of  the  Act. 

After  this  last  Act  was  passed,  the  Company  con- 
tinued to  settle  with  the  pursuer  and  his  agents  on  the 
same  terms  as  before,  receiving  as  usual  receipts  from 
them  in  full;  and  it  was  not  till  December  1835  that 
the  pursuer  attempted  to  extend  his  claim  against  the 
Company,  and  to  assert  his  right  to  a  way-leave  on 
carriages  conveying  passengers  passing  through  his 
estate.  The  pursuer,  however,  explained,  that  it  was 
within  a  short  time  only  that  the  conveyance  of  pas- 
sengers on  the  railway  had  become  of  any  moment, 
but  that  latterly  it  formed  the  principal  part  of  the 
Company's  revenue.  He  further  stated,  that  he  was 
led  to  believe,  from  the  general  way  ih  which  the  Com- 
pany made  the  annual  returns  in  regard  to  which  he 
had  settled,  that  the  tonnage  on  carriages  conveying 
passengers  was  included  at  settling.  In  regard  to  these 
subsequent  Acts  obtained  by  the  Company,  the  pur- 
suer explained,  that  the  object  of  the  first  of  these  Acts 
was  to  authorise  the  making  of  a  branch  railway  to 
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I^ith,  and  the  object  of  the  second  Act  was  to  autho- 
rise the  extension  of  that  branch  railway,  and  also  to 
authorise  the  making  of  another  branch  railway  to  the 
town  of  Dalkeith.  The  bills  upon  which  those  two 
Acts  of  Parliament  were  passed,  were  accompanied 
with  a  schedule,  containing  the  names  of  the  owners 
and  occupiers  of  the  land  through  which  the  proposed 
branch  railways  were  to  pass.  But  neither  of  those 
branch  railways  were  intended  to  touch  the  property 
of  the  pursuer,  and  consequently  his  name  was  not  to 
be  found  in  either  of  the  two  schedules.  Neither  did 
the  pursuer  receive  any  personal  notice  of  the  intention 
of  the  Railway  Company  to  apply  for  either  of  those 
two  Acts  of  Parliament. 

The  Company  having  refused  to  account  to  the  pur- 
suer for  the  tonnage  on  vehicles  conveying  passen- 
gers since  the  completion  of  the  railway,  he  brought 
this  action,  libelling  on  the  7th  Geo.  IV.  c.  98,  to 
compel  them  so  to  account;  and  he  pleaded — (1.)  In 
terms  of  the  Statute  7  Geo.  IV.  c.  98,  the  Railway 
Company  was  authorised  to  levy  a  certain  rate  of  ton- 
nage upon  all  carriages  conveying  passengers  along 
the  railway ;  and  the  pursuer  is  entitled  to  one  half- 
penny per  ton  on  the  amount  of  the  tonnage  so  levied. 
(2.)  Th^  right  of  the  pursuer,  thus  established  by  Sta- 
tute, he  has  never  renounced  or  abandoned,  either 
directly  or  indirectly.  (3.)  The  Statute  4  and  5  Wil- 
liam IV.  c.  71  being  a  private  Act,  and  its  object  being 
to  deprive  the  pursuer  of  a  vested  right,  it  is  ineffectual 
for  that  purpose,  seeing  that  no  notice  was  given  to  the 
pursuer  of  the  intention  to  apply  to  Parliament  for 
such  an  Act. 

The  defenders  plecided — (1.)  According  to  the 
sound  and  legal  interpretation  of  the  original  Act  of 
Parliament,  the  pursuer's  way-leave,  which  is  expressly 
limited  to  the  rates  chargeable  on  "  goods  and  articles," 
cannot  be  construed  to  include  the  duties  levied  in  re- 
spect to  the  conveyance  of  passengers.  (2.)  Even 
supposing  the  provision  in  the  Act  of  Parliament  to  be 
of  doubtful  meaning,  the  understanding  of  both  parties 
as  to  its  import  and  effect,  is  clearly  established  by  the 
mode  of  accounting  for  the  way-leaves  adopted  by  the 
pursuer,  and  recognised  and  homologated  by  the  de- 
fenders. (3.)  As  the  provisions  in  the  original  Act, 
authorising  dues  chargeable  for  the  conveyance  of  pas- 
sengers, are  now  repealed,  and  at  all  events,  as  these 
dues  are  not  now  levied  by  the  amount  of  tonnage,  the 
pursuer's  claim  cannot  be  made  effectual.  (4.)  Sup- 
posing the  pursuer  to  be  successful  in  his  principal 
claim,  he  is  barred,  by  the  discharges  granted  by  him, 
from  claiming  the  arrears  for  bygone  years.  (5.)  On 
the  same  supposition,  the  Company  are  not  bound  to 
keep  accounts  for  the  purpose  of  ascertaining  the  amount 
of  the  pursuer's  way-leave.  This  must  be  done  at  his 
own  expense,  and  in  such  way  as  he  may  deem  most 
expedient. 

"  16M  June  1837 — The  Lord  Ordinary  having  heard  par- 
ties, and  considered  the  process ;  Repels  the  defences,  and  de- 
cerns in  terras  of  the  two  first  conclusions  of  the  libel,  reserving 
consideration  of  the  third  or  alternative  conclusion,  hoc  Miaiu, 
and  until  it  be  seen  whether  the  defenders  furnish  the  account 
demanded,  under  the  second  conclusion ;  Finds  the  defenders 
liable  in  expenses;  appoints  an  account  thereof  to  be  given  in, 


and,  when  lodged,  remits  the  sanae  to  the  auditor  to  tax  and  to 
report. 

*'  Note, — The  pursuer  only  gave,  or  was  compelled  to  give, 
vray.leavtf  to  the  defenders  on  this  condition,  as  enacted  in  the 
Statute  originally  establishing  the  Company  (7  Geo.  IV.  cap. 
98,  §  20.),  viz.  that  he  was  to  receive  *  one  halfpenny  per  ton 
upon  all  goods  and  articles  upon  which  a  tonnage  duty  is 
chargeable,  or  charged  in  virtue  of  this  Act,  which  shall  pass 
along  any  part  of  the  railway  situated  within  the  lands  of  the 
said  John  Wauchope.'  Now,  the  85th  section  of  this  Statute 
gives  the  pursuer  power  to  charge  a  tonnage  duty  on  *  every 
carriage  conveying  passengers.'  It  does  not  describe  these 
carriages,  by  applying  to  them  the  precise  terms,  '  goods  and 
articles,'  which  occur  in  the  20th  sitcdon,  but  uses  the  words, 
'  for  the  tonnage  and  conveyance  of  all  minerals,  good^,  wares, 
merchandise,  and  other  things  which  shall  be  carried  or  con- 
veyed upon  the  said  railway.*  But  this  (almost  imperceptible) 
difference  is  immaterial,  because,  besides  using  these  g'/neral 
words,  the  85th  section  imposes  a  tonnage  duty  expressly  on 
carriages  carrying  passengers ;  and  it  does  so  on  the  declaration, 
that  such  carriages  come  within  the  description  of  goods,  wares, 
merchandise,  '  and  other  things'  conveyed  along  the  railway. 
If  a  carriage  carrying  passengers  be  a  thing  conveyed  along  the 
railway,  it  is  difficult  to  see  how  it  can  be  held  not  to  be  one 
of  the  '  articles'  upon  which  a  tonnage  duty  is  chargeable,  or 
charged  in  virtue  of  this  Act.  If,  therefore,  the  matter  bad 
stood  solely  on  this  first  Statute,  it  would  be  dear  that  tbe 
halfpenny  for  vray-leave  ¥ras  due  on  this  carriage.  Nor  would 
the  Lord  Ordinary  consider  the  past  periodical  settlements,  by 
which  the  defenders  say  that  accounts  have  been  adjusted  with- 
out including  this,  as  any  abandonment  by  the  pursuer,  or  as 
any  evidence  that  both  parties  hold  it  not  to  be  due.  The  sub- 
stance of  what  ¥ras  done,  was  merely  that  the  defenders  having 
presented  statements  to  the  pursuer  of  what  they  thought  whs 
due,  he«  relying  on  their  accuracy,  took  and  gave  a  discharge 
for  what  was  offered.  These  statements  never  disclose  what 
the  tonnage  is  upon,  but  merely  say  that  they  include  the  whole 
tonnage  conveyed  sJong  the  railway ;  and  the  vray-leave  thus 
said  by  the  defenders  to  be  due,  is  discharged.  But  if  their  ac- 
counts did  not  contain  all  that  they  ought,  the  defenders  can- 
not take  the  benefit  of  their  own  errors  of  omission.  But  they 
say,  that  the  last  Statute,  4th  and  5th  Will.  IV.  cap.  71,  §  29, 
repeals  the  tonnage  duties  on  the  carriages,  and  substitutes  di- 
rect fiires  from  the  passengers ;  from  which  it  is  inferred  that 
the  tonnage  duty  being  abolished,  the  carriages  cease  to  be  ar- 
ticles on  which,  under  the  first  Act,  the  halfpenny  for  way-leave 
was  due.  The  Lord  Ordinary  it  by  no  means  satisfied  that 
due  parliamentary  notice  was  given  to  the  pursuer  previous  to 
the  introduction  of  this  last  Act.  Undoubtedly  no  notice  was 
given  to  him  personally,  nor  did  the  public  notices  announce 
any  intention  to  take  away  his  existing  rights.  If,  as  the  Lord 
Ordinary  is  disposed  to  think,  these  defects  imply  a  failure  to 
intimate  the  real  design  in  view,  he  would  be  strongly  inclined 
to  hold,  in  conformity  with  the  principles  of  Donald,  27th  No- 
vember 1832,  that  rights  previously  established  by  Statute  could 
not  be  taken  away  by  a  private  Act,  of  which  due  notice  was 
not  given  to  the  party  meant  to  be  injured.  But  it  is  not  ne- 
cessary to  decide  on  this  ground,  because  the  two  Statutes  are 
not  inconsistent.  For,  in  the  first  place,  the  first  Act  lays  the 
halfpenny  for  way-leave  on  all  goods  and  articles  upon  which 
a  tonnage  duty  is  chargeable,  *  in  virtue  of  this  Act*  Carriages 
for  passengers  was  one  of  these ;  and  the  pursuer's  interest  was 
fixed  by  reference  to  the  tonnage  duties  existing  at  the  time  be 
made  his  bargain.  The  Company  might  afterwards  get  their 
arrangements  with  the  public  changed,  as,  for  example,  by 
giving  up  the  tonnage  duty  on  several  articles,  or  by  conveying 
all  goods  gratis ;  but  this  did  not  necessarily  impair  the  rights 
of  the  pursuer,  who  arranged  in  reference  to  the  duties  exigible 
at  the  time  he  dealt.  In  the  ueond  place,  his  rights  cannot  be 
taken  away  by  implication.  Now,  the  last  Act  repeals  the 
rates  and  duties  '  granted  for,  and  in  respect  of  carriages  con- 
veying passengers,' — that  is,  the  rates  exigible  by  the  defenders 
from  the  public ;  but  it  does  not  repeal  the  way-leave  payable 
by  tbe  defenders  to  the  pursuer.     These  two  things  arc  quite 
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different ;  and  tbe  &ct  that  no  notice  was  given  of  any  intention 
to  subvert  the  arrangement  between  the  Company  and  the  pur- 
suer, implies  that  no  such  design  existed,  and  that  the  only  ob- 
ject was  to  change  the  arrangement  between  the  Company  and 
the  public.  If  the  debt  be  due  under  the  first  conclusion,  the 
sccount  called  for  under  tbe  second  must  plainly  be  famished 
by  tbe  defenders.  They  were  only  entitled  to  pass  the  pur- 
suer's lauds,  on  the  condition  that  they  were  to  pay  him  a  half- 
penny a-ton  for  the  way-leare.  The  obligation  to  pay  this 
implies  the  obligation  to  keep  an  account  of  the  tonnage.  It 
may  be  difficult  or  impossible  to  furnish  such  an  account  now, 
but  this  cannot  affect  the  declaration  of  the  rule  in  the  first  in- 
stance, though  it  may  ultimately  lead  to  the  necessity  of  doing 
something  under  the  third,  or  alternative  conclusion." 

The  Railway  CompaDy  reclaimed.  At  advising, 
Dean  of  Faculty^  for  the  defenders^  stated,  that  he 
did  Dot  consider  it  necessary  to  found  on  the  subse- 
quent Acts,  4  and  5  Gul.  IV.,  though  a  great  deal 
might  be  said  in  regard  to  them,  in  repealing  the  pur- 
suer^s  claims.  He  founded,  therefore,  entirely  on  the 
previous  Act,  to  show  that  no  right  was  given  to  the 
pursuer  to  a  tonnage  on  carriages,  but  only  to  <<  arti- 
cles" of  commerce  or  goods,  in  relation  to  whidi  the  term 
"  article"  was  used  in  the  Act. 

Solicitor-  General  stated,  that  by  the  20th  section  of 
the  first  Act,  the  pursuer  was  entitled  to  "  a  half-penny 
per  ton  upon  all  goods  or  articles  upon  which  a  ton- 
nage duty  is  chargeable."  Accordingly,  the  85th  sec- 
tion pointed  out  the  tonnageable  subjects ;  and  in  the 
enumeration  there  contained,  every  *'  carriage  convey- 
ing passengers"  was  included.  Besides,  the  general 
term  of  "  other  things,"  comprehended  carriages  con- 
veying passengers. 

Lord  GilHe9. — I  quite  agree  with  the  Lord  Ordinary.  I  re- 
collect in  one  case,  nearly  similar,  it  was  contended  that  a  cargo 
of  ice  brought  from  Norway  was  not  subject  to  the  revenue 
laws :  but  it  was  held  a  good  answer,  that  **  ice"  came  within 
the  term,  *'  or  other  goods.'*  I  have  no  doubt  here  that  every 
trtide  which  is  subject  to  tonnage  is  liable  to  the  pursuer  in 
his  daiuL  The  measure  of  his  right  is  the  tonnage ;  besides, 
the  Act,  in  its  enumeration  of  articles  which  are  subjected  in 
payment,  comprehends  the  carriages  conveying  passengers  under 
the  term  **  or  other  things."  Indeed,  whatever  pays  tonnage 
miut  pay  the  pursuer. 

Lord  Mackenzie  i^eed. 

Lard  Corehoiue, — The  case  is  quite  dear.  I  agree  with 
your  Lordships. 

Lord  PreMident  concurred. 

The  Court  adhered. 

The  pleas  founded  by  the  defenders  on  the  4th  and 
5th  Gul.  IV.,  as  taking  away  the  pursuer's  claims  under 
the  previous  Act,  were  not  urged  at  the  debate  at  final 
advising. 

Lord   Ordinary,   Cockbum Act.    Solicitor- General  (Ru* 

therftird),  T.  Maitland ;  J.  and  A.   Smith,   W.S.,  Agenia 

AU.  Dean  of  Faculty  (Hope),  A.  Anderson ;  Mackenzie  and 
Hunter,  W.S.,  Agents B.,  Clerk [G.D.F.J 


I4th  December  IB37. 
FiKST  Division (G.D.F.) 

No.  64. — Thomas  Patskson  and  Othbbs,  Purtuers, 
V.  John  Houston  and  Hugh  M'Pherson,  Trus- 
feet  of  the  deceased  Gavin  PaiersoUy  Junior ^  De- 
fenders. 

Proving  the  Tenor — Casus  Amissionis — Piroof — Adminicles 
— Process — Summons — Relevancy — A  party  alleged  that  a 
kase  had  been  executed  in  A  is  favour,  and  that  he  went  to  the 


Hegister-  Office  and  had  it  registered  as  a  probative  writ,  and 
that,  having  got  hack  the  principal  and  a  copy,  he  lost  the 
principal  lease  during  a  moment  of  intoxication,  but  retained 
the  copy.  Having  brought  an  action  of  proving  the  tenor  of 
the  missing  tUed-^  Circumstances  in  which  held,  that  the  aver^ 
ments  in  regard  to  the  casus  were  not  sufficient  to  ground  the 
action  of  proving.  (2.)  Opinion,  that  an  extract,  in  these  cir^ 
cumstances,  is  no  good  adminicle  of  proof. 
Process — Proving  the  Tenor — In  an  action  for  proving  the 
tenor,  the  Court  will  not,  de  piano,  grant  an  order  for  eonde^ 
scendence,  but  require  to  have  cause  shown,  and  a  statement 
of  the  case  made  at  the  bar,  in  order  to  judge  of  the  necessity 
for  that  step, 

Gavin  Paterson,  junior,  brought  an  action  of  exhibi- 
tion before  the  Sheriff  of  Lanarkshire  against  Thomas 
Paterson,  calling  upon  him  to  produce  an  alleged  lease, 
which,  Thomas  averred,  excluded  Gavin  Paterson  from 
certain  subjects,  called  Biggarford,  which  he  claimed 
in  right  of  his  grandmother,  Martha  Cumming,  as  her 
heir.  This  lease,  Thomas  averred,  was  executed  in  his 
favour  by  Martha  Cunmiing,  and  purported  to  let  the 
subjects  for  one  hundred  years,  at  the  yearly  rent  of  one 
shilling  Sterling.  Thomas  Paterson  defended  the  ac- 
tion of  exhibition,  and  founded  on  an  extract  of  the 
alleged  lease,  but  declined  to  produce  the  original. 
He  was  examined  by  the  Sheriff,  when  he  deponed 
that  he  had  gone  to  Edinburgh  and  got  the  lease  re- 
corded in  the  Register  of  Probative  Writs,  but  that, 
after  getting  back  the  principal,  and  a  copy  from  the 
record,  he  mislaid  or  lost  the  principal  in  Edinburgh 
when  he  was  drunk,  but  that  the  record  copy  remain- 
ed. Gravin  Paterson  thereafter  raised  an  action  of  re- 
duction of  the  pretended  lease,  in  which  he  obtained 
decree  of  the  Second  Division  of  the  Court  in  August 
1836,  but  before  the  decree  was  pronounced,  Thomas 
Paterson  raised  the  present  action  for  proving  of  the 
tenor  of  the  principal  lease  alleged  to  have  been  lost. 

The  summons  of  proving  the  tenor,  after  stating  his 
journey  to  Edinburgh,  and  the  occurrence  after  getting 
the  lease  recorded,  libelled, 

"  That  the  said  lease,  or  missive  of  lease,  has  since  fallen  by, 
and  is  lost,  and  cannot  now  be  found,  notwithstanding  that  the 
strictest  search  for  the  same  has  been  made." 

Thereafter,  an  amendment  of  the  libel  was  proposed 
of  the  following  nature  i 

"  That  the  said  lease,  or  missive  of  lease,  was  written  out  at 
the  desire  of  the  said  Martha  Paterson  and  Garin  Paterson,  by 
one  Jamea  Thomson,  then  residing  in  Glasgow,  and  it  was  by 
the  said  ICartha  Cumming  subscribed  on  the  7th  December 
1833,  in  presence  of  the  said  James  Thomson  and  James  Baillie, 
surgeon  in  Motherwell :  That  in  token  of  his  acceptance  of 
the  said  lease,  or  missive  of  lease,  and  of  his  willingness  to 
perform  the  conditions  on  which  it  was  granted,  the  said 
Thomas  Paterson,  pursuer,  also  on  said  occasion,  and  in  pre- 
sence of  the  said  witnesses,  subscribed  the  said  deed :  That 
the  deed  was  immediately  thereafter  delivered  to  the  said 
Thomas  Paterson  by  the  said  Martha  Cumming,  and  he,  with 
her  full  knowledge  and  consent,  immediately  hereafter  entered 
into  possession  of  the  foresaid  subjects,  and  continued  in  pos- 
session till  her  death :  That  he  has  also,  in  every  respect,  im- 
plemented and  fulfilled  the  conditions  and  provisions  of  the 
said  deed  :  That  as  there  were  other  parties  besides  the  said 
Thomas  Paterson,  pursuer,  interested  in  the  said  deed,  he 
was  strongly  urged  to  get  the  same  recorded,  and  having,  in 
tbe  month  of  October  1835,  occasion  to  be  in  Edinburgh, 
the  pursuer,  the  said  Thomas  Paterson,  carried  the  said  deed 
along  with  him,  and,  on  the  19th  day  of  the  said  month  and 
year,  proceeded  with  it  to  the  Register- Office,  and  delivered 
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it  to  the  keeper  of  the  Register  of  Probative  Writ»,  in  order 
to  be  registered :  That  the  said  deed  was  thereupon  duly  re- 
corded, and  was,  as  such,  returned  to  the  pursuer  :  That  he 
put  the  deed  in  his  pocket,  and,  in  the  course  of  the  same  after- 
noon, went  to  different  places  in  the  town  of  Edinburgh  :  That 
on  the  following  morning,  the  pursuer,  Thomas  Paterson,  missed 
the  said  deed  out  of  his  pocket,  and  though  he  made  every 
search  for  it  that  he  could,  waa  unable  to  find  it/' 

Gavin  Paterson  having  died,  his  trustees  appeared 
in  the  proving  the  tenor,  and  averred,  that  in  the  de- 
positions emitted  by  the  pursuer  before  the  Sheriff,  in 
the  action  of  exhibition,  he  had  contradicted  himself 
in  regard  to  the  circumstances  attending  the  prepara- 
tion and  execution  of  the  pretended  lease,  and  also 
in  his  averments  about  the  casus.  It  besides  appeared 
that  no  trace  could  be  obtained  of  one  of  the  alleged 
instrumentary  witnesses,  and  the  other  deponed  that  he 
never  saw  "  the  missive  of  lease  called  for ;"  and  on 
being  asked  if  he  ever  signed  his  name  as  instru- 
mentary witness  to  the  lease,  he  declined  to  answer  the 
question. 

At  advising,  the  pursuer  moved  for  leave  to  lodge 
a  condescendence  in  regard  to  the  casus^  but  the  Court 
refused  to  do  so,  and  called  on  counsel  to  state  the 
case,  in  order  that  it  might  be  seen  whether  there  was 
any  good  reason  for  allowing  a  condescendence. 

Lord  President There  is  no  evidence  that  the  deed  does 

not  now  exist.     The  pursuer  may  have  it  in  his  own  pocket. 

Lord  GilUeM, — 1  do  not  like  the  averments  in  regard  to  the 
casus. 

Lord  Mackenzie In  proving  the  tenor,  some  evidence  muat 

be  offered  of  the  amissio.  Now,  here,  the  only  evidence  offered 
is  that  of  the  very  man  who  says  he  lost  the  deed.  He  says  he 
put  the  copy  in  one  pocket,  and  the  principal  in  the  other,  when 
he  left  the  Register- Office,  and  that  he  then  got  drunk,  and 
lost  the  principal,  but  contrived  to  keep  the  copy.  It  may  be 
that  the  principal  is  in  some  other  coat  pocket,  for  any  thing 
we  know.  An  extract  of  it  will  never  do.  If  that  were 
good,  there  is  nothing  to  prevent  any  man  from  making  a  pre- 
tended deed,  getting  it  recorded,  and  then  bringing  a  proving 
of  the  tenor  on  some  such  allegations  as  those  before  us.  That 
won't  do. 

Lord  Corehouse, — I  agree  with  your  Lordships,  that  the 
summons  here  is  not  relevantly  libelled.  If  it  were  held  to  be 
relevant,  there  would  henceforth  be  no  security  for  property. 
The  only  casus  libelled  on,  is  one  arising  from  the  pursuer's 
own  fault,  and  I  cannot  think  that  that  casus  is  relevant;  nor 
do  I  see  any  adminicles  tending  to  show  the  alleged  amissio. 

The  Court  accordingly  assoilzied  the  defenders. 

Act.   Milne;   John   Ross,    S.S.C.,    Agent Ah.   Dean   of 

Faculty  (Hope),  T.  Maitland ;  Gibson- Craigs,  Wardlaw,  and 
Dalziel,  W.S.,  Agents B.,  Clerk fG.D  F.J 

I4th  December  1837. 
Second  Division (J.D.M.) 

^o.  65. — Thomas  Scott,  Suspender^  v.  George 
Stodart,  tit  riffht  of  the  deceased  Laurence  Twcedie^ 
Charger, 

Special  Case. 

Special  case,  in  which,  in  a  suspension  at  the  in- 
stance of  the  indorser  of  an  accommodation  bill,  the 
letters  were  suspended,  on  the  ground  of  arrangements, 
and  an  agreement  of  the  parties  really  interested,  by 
^hich  time  was  given  to  the  true  debtor,  and  the  bill 
was  taken  out  of  the  circle  before  it  could  be  pro- 
tested for  non-payment. 


\6th  December  1837. 
Second  Division (J.D.M.) 

No.  66. — Robert  Crawford,  Pursuer  and  Advo^ 
catoTf  V,  William  Edward,  Defender  and  Re^ 
spandent. 

Special  Case. 

This  was  an  advocation  of  an  action  of  damages  be- 
fore the  Baillie  Court  of  Dundee  for  slander.  The 
Lord  Ordinary  having  altered  the  judgment  of  the 
Bailies,  the  defender  reclaimed,  and  the  Court  returned 
to  the  decision  of  the  Bailies. 


I6th  December  1837. 
First  Division (G.D.P.) 

No.  67. — Henry  David  Earl  of  Buchaiv,  Jakb 
Ladt  Cardross,  Archibaxd  Gibson  and  Wil- 
liam Home,  Petitioners, 

Pupil — Heir — Tutors  aod  Curators — Powers — Nobile  Offieiam 
— ^Insurance — Annuity — A  pupil,  aged  four  years,  was  entitled 
to  succeed  to  certain  entailed  lands,  yielding  tqnoards  of£4OQ0 
per  annum,  on  the  death  of  the  heir  in  possession,  his  grandfather , 
who  was  fifty 'Jive  years  of  age.  The  pupil  was  in  destitute  cir<- 
cumstances,  and  the  grandfather  was  unable  to  contribute  to- 
wards  the  pupils  support.  The  tutors  and  curators  applied  to 
the  Court  for  warrant  to  raise  a  mm  by  way  of  annuity  or  other' 
wise,  for  behoof  of  the  child,  on  the  expectancy  of  the  nieces' 
sion  opening  to  him —  Circumstances  in  which  the  Court  autko^ 
rised  the  tutors  and  curators  to  purchase  on  annuity  of  JC200 
Sterling  for  the  maintenance  and  education  qf  the  pupil  during 
pupillarity,  and  to  grant  bond,  binding  their  ward  to  pay  to 
the  insurance  company  contracting  for  the  annuity,  on  the  suc- 
cession opening,  the  sum  of  £4069.  8.  10.,  or  an  equivalent 
reversionary  annuity  of  £296,  to  commence  on  the  succession 
opening,  and  to  continue  during  the  pupiVs  lifetime.  (%) 
Power  was  further  given  to  raise,  by  way  of  immediate  ad" 
vance,  the  sum  of  £500,  to  defray  debts  already  contracted  am 
behalf  of  the  pupil,  arid  the  expense  of  carrying  through  the 
transaction,  and  of  presenting  the  application,  and  to  grant 
bond  in  Uhe  manner,  binding  their  ward,  on  his  succession,  to 
pay  for  the  same  the  equivcdent  capital  of  X1292,  or  an  equi" 
valent  reversionary  annuity  of  £94.  2s.,  to  commence  on  suc^ 
ceeding  to  the  entailed  property,  and  to  continue  for  life  ;  and 
to  grant  a  security  for  these  capital  sums  or  annuities  in  favour 
of  the  company  so  contracting,  over  the  entailed  estates,  and 
the  rents  thereof  to  become  payable  from  and  after  the  pupiTs 
succession. 

The  petitioners,  who  are  the  sole  accepting  tutors 
and  curators  appointed  by  the  late  Honourable  Henry 
Erskine,  commonly  caMed  Lord  Cardross,  eldest  son  of 
the  petitioner,  Henry  David  Earl  of  Buchan,  no- 
minated and  appointed  by  him  (Lord  Cardross),  2l8t 
December  1 836,  to  his  children,  Harry  Shipley  Erskine, 
John  Berry  Erskine,  and  Elizabeth  Shipley  Erskine, 
presented  this  application,  setting  forth, 

"  That  the  said  Lord  Cardross  died  without  leaving  any  means 
for  the  maintenance  and  education  of  his  said  children ;  and, 
by  his  death,  the  said  Harry  Shipley  Erskine  has  become  pre- 
sumptive heir  to  the  earldom  of  Buchan,  and  also  presump- 
tive heir  of  entail  to  the  estate  of  Strabrock  and  Kirkhill,  in 
Linlithgowshire,  and  Dryburgfa  Abbey,  in  Rozburi^hshire,  the 
rentals  of  which  may  be  stated,  after  deduction  of  public  bur- 
dens, to  be  about  £4500 :  That  the  deceased  David  Stewart, 
Earl  of  Buchan,  uncle  of  the  present  Earl,  held  the  said  estate 
of  Strabrock  under  an  entail  thereof,  made  and  granted  by  Sir 
James  Stewart  of  Strabrock,  Knight,  which  is  dated  the  4ch 
November  1664,  and  recorded  in  the  Reigister  of  Tailsijes  the 
26th  day  of  February  1720:  That  the  said  David  Earl  of 
Buchan  made  up  titles  to  the  said  entailed  estate  of  Strabrock, 
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as  nearest  male  heir  of  taillie  and  provision  under  the  said  deed 
of  entail :  That  being  advised  that  the  prohibitory  and  irritant 
daoses  of  said  deed  were  defective,  the  said  late  Earl  of  Buchan 
granted  a  procuratory  of  resignation  for  resigning  the  said  es- 
tate of  Strabrock  for  new  infeftment  in  fikvour  of  himself,  his 
heirs  and  assignees.  Upon  that  resignation,  the  said  Earl  ob- 
tained a  charter  from  the  Crown,  upon  which  he  was  infeft, 
and  having  thus  completed  a  feudal  title  in  his  own  person,  as 
unlimited  fiar,  his  Lordship  afterwards  conveyed  the  said  estate 
of  Strabrock  and  others,  along  with  the  estate  of  Ammondell, 
in  favour  of  Alexander  Mony penny,  Esq.,  and  others,  in  trust 
for  certain  uses  and  purposes  enumerated  in  the  trust-deed.  In 
particular,  the  said  late  Earl  directed  the  trustees  or  trustee 
under  the  said  trust-deed  to  put  the  person  who  at  the  time 
should  be  first  in  the  order  of  succession  to  the  said  lands  and 
others,  if  he  should  be,  or  when  he  should  become  major,  in 
possession,  rent  free,  of  the  mansion-house  of  Ammondell  and 
Park,  and  to  pay  to  him  or  her  a  free  liferent  annuity  of  £1500 
during  the  subsistence  of  the  said  trust,  with  power  to  the  said 
trustees  or  trustee,  in  case  the  person  first  in  the  order  of  suc- 
cession for  the  time  should  be  a  minor,  annually  to  apply  such 
sum  as  the  said  trustees  or  trustee  should  tlunk  necessary, 
being  less  than  the  said  sum  of  £1500,  for  his  or  her  mainten- 
ance and  education,  until  he  or  she  should  attain  to  majority ; 
aod  after  certain  debts  and  legacies  should  be  fully  paid,  the 
truster  directed  his  said  trustees  or  trustee  to  execute  an  effec- 
tual and  valid  disposition  and  deed  of  entail  of  the  said  en- 
tailed estate  of  Strabrock,  &c.,  and  Ammondell  and  others,  in 
favour  of  the  series  of  heirs  specified  in  said  trust-deed :  That 
under  the  said  destination  in  the  said  trust-deed,  the  said  Harry 
Shipley  Erskine  would  be  the  person  first  in  the  order  of  suc- 
cession to  the  whole  of  the  said  lands  conveyed  by  the  said 
trust-deed,  on  the  failure  of  his  grandfather,  the  present  Earl 
of  Buchan,  which  are  worth  between  £4000  and  £5000  per  an- 
num. But  supposing  the  said  trust,  created  by  the  said  late 
Earl,  had  been  a  valid  and  subsisting  trust,  in  consequence  of 
the  amount  of  debt  owing  by  the  truster,  and  also  of  certain 
debts  due  by  the  late  Honourable  Henry  Erskine,  his  brother, 
for  which  he  stood  bound,  it  is  calculated  that  the  purposes  of 
the  trust  would  not  be  fulfilled  for  a  period  of  twelve  years 
from  the  present  date :  That  an  action  of  reduction  having 
been  raised  at  the  instance  of  a  creditor  of  the  present  Earl, 
on  the  ground  that  it  was  ukra  vires  of  the  late  Earl  to  alter 
the  said  entail  and  investiture,  to  the  prejudice  of  the  heirs 
called  to  suceeed,  by  virtue  of  the  said  original  entail  of  Stra- 
brock, and  thereafter  execute  the  said  trust,  and  concluding 
that  the  foresaid  fee-simple  title  and  trust-deed  should  be  re- 
duced. 

"  In  that  action.  Lord  Cuninghame,  as  Ordinary,  has  pro- 
nounced an  interlocutor,  finding  that  the  late  Earl  had  not 
power  to  ^ter  the  said  entail,  and  has  reduced  the  said  trust- 
deed,  and  if  that  decision  shall  become  final,  the  succession 
to  the  entailed  estate  of  Strabrock,  &c.,  will  be  open  to  the 
present  Earl  of  Buchan,  and  at  his  death,  the  petitioners'  ward, 
in  the  event  of  his  surviving  his  grandfiither,  will  succeed  to 
that  esute.  * 

"  That  the  said  entailed  estate  of  Dryburgh,  in  the  county 
of  Roxburgh,  was  purchased  by  the  late  Earl  of  Buchan,  and 
entailed  by  him  upon  Sir  David  Erskine,  who  is  now  in  posses- 
lion  of  the  estate ;  and  failing  him  and  the  heirs  of  his  body, 
the  succession  to  that  estate  will  also  open  to  Lord  Buchan,  and 
at  his  death  to  his  grandson,  the  minor.  The  free  rental  of  that 
estate  may  be  stated  at  £900.  Sir  David  Erskine  is  in  his 
seventy-first  year,  and  is  married,  but  has  no  children,  f 

"  That  although  in  terms  of  the  trust-deed  of  the  late  Earl, 
the  present  Earl  of  Budian  is  entitled  to  an  annuity  of  £1500, 
nevertheless,  in  consequence  of  the  action  of  reduction  before 
referred  to,  and  of  various  adjudications  which  have  been  led 

*  This  judgment  was  subsequently  adhered  to  by  the  First 
Division  of  the  Court  on  22d  December  1837,  Campbell,  &c. 
V.  the  late  Earl  of  Buchan's  Trustee. 

t  Sir  David  £nkine  died  a  short  time  after  this  application 
▼ss  presented. 


at  the  instance  of  creditors  of  his  Lordship,  Mr  Monypenny, 
the  trustee,  has  been  advised  that  be  is  not  in  safety  to  pay 
the  said  annuity,  unless  with  the  consent  of  the  adjudging  cre- 
ditors, and  of  any  other  creditors  who  either  have  used  ar- 
restments, or  are  at  present  in  course  of  expeding  diligence  for 
attaching  the  rents  of  the  entailed  estates  or  the  said  annuity. 
The  Earl  of  Buchan  is  therefore  utterly  unable  to  do  anything 
towards  maintaining  and  educating  his  grandson.  The  child 
is  in  his  third  year,  and  without  any  means  whatever  for  his 
support ;  and  Lady  Cardross  is  in  a  most  distressing  state, — 
being  without  any  resources  for  the  support  of  herself  and 
family ;  and,  from  the  embarrassed  state  of  the  affairs  of  the 
Earl  of  Buchan,  the  petitioners  are  satisfied,  that  supposing 
the  questions  before  alluded  to  were  fully  settled,  the  income 
left  to  his  Lordship  would  be  so  limited,  and  bis  own  family  is 
so  large  and  expensive,  as  to  leave  them  no  hopes  of  his  being 
enabled  to  contribute  the  adequate  means  for  the  support  of  his 
son's  fiimily. 

*'  In  short,  the  pupil  is  in  a  state  of  such  destitution,  that,  as 
matters  at  present  stand,  there  are  no  means  of  providing  for 
him  even  the  necessaries  of  life  for  his  aliment,  or  the  most  or- 
dinary education,  and  there  would  be  no  means  whatever  of 
giving  him  such  education  and  training  as  are  necessary  to  qua- 
lify him  for  the  rank  and  station  in  society  in  which  he  is  to 
move,  if  he  survives  his  grandfiither. 

"  In  these  circumstances,  the  petitioners  have  considered  it 
their  duty  to  apply  to  your  Lordships  for  the  sanction  and  au- 
thority of  the  Court  to  the  raising  a  fund  to  enable  them,  as  far 
as  possible,  to  maintain  and  educate  the  said  Harry  Shipley  Er- 
skine properly  and  consistent  with  his  rank  and  prospects,  and 
to  fit  him  for  his  station  in  society ;  and  for  that  purpose,  the 
petitioners  propose  to  raise  a  limited  sum  of  money  to  pay 
some  debts  which  have  been  unavoidably  incurred,  and  the 
expenses  of  their  tutorial  management,  such  sum  not  to  ex- 
ceed £1000,  and  they  also  propose  to  purchase  an  annuity  dur- 
ing the  minor's  expectancy,  such  as  may  be  suitable  for  his 
maintenance  and  education,  either  for  a  price  payable  upon 
the  succession  opening  to  him,  in  case  he  shall  survive  his 
grand&ther,  or  if  it  should  seem  more  expedient,  by  covenant- 
ing to  pay  a  reversionary  annuity  to  the  party  agreeing  to  ad- 
vance the  loan  and  the  annuity  to  the  minor,  during  his  life, 
after  his  accession  to  the  estate,  in  either  case  the  price  or  re- 
versionary annuitv  to  be  secured  by  an  assignment  of  the  future 
rents  of  the  erttailed  estates. 

"  That  to  raise  the  proposed  sum  of  money,  and  to  purchase 
an  annuity  for  the  maintenance  and  education  of  their  ward,  at 
a  price  pajrable  on  the  death  of  the  present  Earl,  and  the  open- 
ing of  the  succession  to  his  grandson,  or  for  a  reversionary  an- 
nuity to  be  paid  during  the  minor's  life,  after  his  accession  to 
the  title  and  estates,  are  acts  of  extraordinary,  although  essen- 
tially necessary  administration,  for  which  the  sanction  and  au- 
thority of  the  Court  are  necessary.  And  the  petitioners  humbly 
trust,  that,  in  consideration  of  the  very  peculiar  circumstances 
and  most  urgent  and  clamant  nature  of  this  case,  your  Lordships 
will  have  no  difficulty  in  interposing  the  authority  of  the  Court, 
by  granting  the  prayer  of  this  petition." 

The  petitioners,  founding  on  the  case  of  Miss  Carsina 
Gordon  or  Grey,  (see  William  Miller,  petitioner,  suproj 
VoL  IX.  p.  93,)  accordingly  prayed  the  Court, 

"  to  authorise  the  petitioners  to  raise  a  sum  of  money  to  pay 
the  debts  above  mentioned,  and  to  defray  the  expense  of  their 
tutorial  management,  to  purchase  an  annuity  for  the  purpose  of 
maintaining  and  educating  the  said  Harry  Shipley  Erskine 
during  the  period  of  his  expectancy,  at  a  price  payable  upon  his 
accession  to  the  title  and  estates  by  the  death  of  his  grandfather, 
in  case  he  shall  survive  him,  or  to  grant  a  reversionary  annuity, 
to  become  payable  during  the  life  of  the  minor  after  his  acces- 
sion to  the  title  and  estates,  and  to  assign  the  future  rents  of 
the  entailed  estates  of  Strabrock,  Kirkbill,  and  Dryburgh  and 
others,  from  the  period  of  the  succession  opening  to  the  minor; 
or  to  give  to  the  petitioners  such  other  authority  or  directions  as 
to  your  Lordships  shall  seem  just  and  proper.*' 

At  the  date  of  the  petition  the  child  was  in  the  fourth 


152 


REPORTS  OF  CASES  DECIDED 


[December 


year  of  its  age,  and  the  present  Earl  of  Buchan,  the 
grandfather,  and  heir  at  present  in  possession  of  the 
entailed  estate,  was  in  his  fifty-fifth. 

When  the  case  came  to  be  advised,  the  Court,  29th 
June  1836,  remitted  the  case  to  the  junior  Lord  Ordi- 
nary to  inquire  into  the  facts,  and  report;  and  his 
lordship  having  received  the  reports  of  two  eminent 
accountants  on  the  matter,  made  avizandum  there- 
with to  the  Court.  It  appeared  from  these  reports, 
that  the  lowest  sum  which  would  be  required  to  dis- 
charge the  debts  already  incurred  in  behalf  of  the 
minor,  would  not  fall  short  of  £400,  and  it  was  sug- 
gested that  a  payment  of  £200  a-year  would  be  at 
least  necessary  for  the  aliment  and  education  of  the 
child,  suitable  to  the  expectancy  of  succeeding  to  the 
entailed  property,  which  yielded  a  free  rental  of  £4400. 
The  accountant  reported : 

"  The  amount  of  the  eqaivalent  consideration  to  be  g^ven  for 

the  allowances  proposed,  would,  on  the  footing  of  the  calculationB 

submitted,  be  as  follows : 

By  war  of  a      By  way  of  an 
Capital  Sum.  Annuity. 

"  For  immediate  advance  of  £400,  £1076  16  0  £78  8  4 
"  For  annuity  of  £200  during  Lord 

Cardross's  pupiUarity,      .      .     4069    8  10    296    6  10 


i( 


Sum,       .       £5146    4  10  £374  15    2 

"  It  will  be  for  the  Court  to  determine  whether  it  is  most 
expedient  that  provision  should  now  be  made  for  the  pupil's 
maintenance  during  the  years  of  minority,  and  for  the  remain- 
der of  the  joint  lives  of  himself  and  his  grandfather  ;  or 
whether  it  should  be  left  to  him  and  his  curators  to  make  such 
arrangements  as  may  be  thought  proper,  when  he  shall  have 
attained  the  age  of  fourteen.  The  equivalent  consideration 
which  would  be  required  at  that  period,  supposing  Lord  Buchan 
to  be  still  alive,  for  the  purchase  of  an  annuity  of  £100, 
would,  upon  the  principles  adopted  in  the  former  calculations, 
be  as  follows ; 

By  way  of  a    By  way  of  an 
Capital  Sun.      Aimuity. 

'*  For  the  seven  years  of  Lord  Card- 

ross's  minority,      .      .       .      £1195  10    2  £91    2  10 
^  And  for  the  remainder  of  the  joint 

lives 722    3    5     55    1     1 

**  It  will  be  seen,  by  comparing  these  sums  with  the  rates 
specified  in  the  scale  before  given,  that  the  cost  of  providing  an 
annuity  for  the  periods  above  specified  would  then  be  very  con- 
siderably greater  than  if  the  transaction  were  to  be  completed  at 
the  present  time.  On  the  other  hand,  there  is  the  contingency 
that  Lord  Buchan's  demise  may  occur  in  the  course  of  the  ten 
years  during  which  Lord  Cardross  will  be  in  pupillarity,  and  in 
that  case  the  cost  of  providing  for  the  subsequent  periods  would 
of  course  be  altogether  saved." 

At  advising, 

Lord  Presideut. — It  will  be  totally  unnecessary  to  extend 
the  grant  beyond  the  child's  arrival  at  fourteen  years. 

Lord  Corehouae,  Lord  Gillies  and  Lord  Mackemie  con- 
curred, that  it  would  not  be  expedient  or  proper  to  contemplate 
a  period  beyond  fourteen  years  of  age ;  because  after  that  time 
Another  application  might  be  presented,  if  necessary. 

Lord  President. — I  rather  think  £2^  per  annum  too  small 
ibr  a  child  of  such  expectations.  He  ivill  require  education  and 
roaintehance  suitable  to  his  sphere,  and  his  mother  has  no  house 
to  maintain  him  in. 

Lord  Corehouse, — I  should  be  afraid  of  going  beyond  the 
:period  contemplated  by  the  accountant,  viz.  fourteen  years. 

Lord  President  and  Lord  Gillies.^ — The  accountant  only  states 
£200  per  annum  as  the  minimum, 

Marshall,  for  petitioners^  stated,  that  the  accountant's  view 
4Kd  not  take  into  consideration  the  possibility  uf  the  child  being 


in  bad  health  and  requiring  medical  treatment,  which  would  de- 
mand an  additional  outlay. 

Lord  Gillies, — If  the  child  should  suffer  continual  bad  health, 
that  of  itself  would  form  a  ground  for  an  application  to  have  an 
additional  allowance,  if  that  should  take  place. 

Lord  President, — The  hardship  is,  that  there  is  no  fund  from 
which  an  allowance  may  be  raised. 

Marshall, — Besides,  if  the  child  should  be  in  bad  health,  and 
as  there  is  no  fund,  we  would  not  find  an  insurance  company 
willing  to  transact  in  that  event.  Now  is  the  most  favourable 
period  for  raising  money  on  the  life  of  the  diild,  which  is  con- 
sidered good. 

Lord  Corehouse, — That  is  the  only  reason,  certainly,  why  we 
should  entertain  the  idea  of  giving  more. 

Lord  President. — I  think  if  we  were  to  appoint  a  trustee, 
and  allow  him  to  lay  out  £200  a-year  on  the  child,  on  educa- 
tion, &c.,  supposing  no  extraordinary  contingency,  and  with 
power  to  increase  the  allowance  in  case  the  child  shall  fiill  into 
bad  health,  or  ordain  him  to  apply  to  Court,  in  that  event,  for 
further  powers. 

Tbe  Court  after  further  deliberation, 


*t 


having  considered  the  perition  and  report  by  Mr  M'Kean  and 
Mr  Lindsay,  grant  warrant  to,  and  authorise  the  petitioners  to 
transact  with  the  Northern  Reversion  Company,  or  any  other 
company,  for  the  purchase  of  an  annuity  of  £200  for  the  main- 
tenance and  education  of  the  said  Harry  Shipley  Lord  Cardross, 
during  the  period  of  his  pupillarity,  in  consideration  of  their 
paying  for  said  annuity  a  capital  sum  of  £4069.  8.  10.,  or  on 
their  covenanting  to  pay  an  equivalent  reversionary  annuity  of 
£296.  6.  10. ;  also  grant  warrant  to  authorise  the  petitioners 
to  raise,  by  way  of  immediate  advance,  the  sum  of  £500,  for 
the  purpose  of  paying  debts  incurred  on  account  of  the  minor, 
including  the  expenses  of  this  application  and  the  transaction 
hereby  authorised,  with  other  contingent  expenses,  and  that 
upon  payment  of  the  equivalent  capital  sum  of  £12^.  3s.,  or  of 
an  equivalent  reversionary  annuity  of  £94.  2s.,  and  to  grant  a 
security  for  the  said  capital  sums  and  annuities  over  the  rents 
of  the  entailed  estates  of  Strabrock,  Kirkhill,  and  Dryburgb, 
which  may  become  payable  during  the  minor's  life,  from  .umI 
after  the  period  of  his  succession  to  the  said  estates,  and  de^ 
cem." 

Act.  Dean  of  Faculty  (Hope),  Marshall;  W.  Home,  W.S.» 
Agent — B.,  Clerk IG.D.F.] 


I6th  December  1837. 

FiEST  Division (G.D.F.) 

No.  68. — William  Mather,  Suspender^  v.  James 

NiSBET,  Charger, 

Bill  of  Exchange — Proof— Reference  to  Oath— Suspension — 
Amendment  of  Libel — Process — /a  a  bill  of  suspension  of  a 
charge  presented  hy  the  drawer  of  a  bill,  the  grounds  were,  (\.) 
That  the  accepter  had  paid  the  contents :  (2,)  That  as  drawer 
and  indorser,  he  had  not  received  the  usual  intimation  ofdis* 
honour  ;  and  (3.^  TTiat  should  the  two  foregoing  reasons  and 
statements  he  denied,  "  I  hereby  refer  the  same  to  oath**  of  the 
charger  ;  and  the  Lord-  Ordinary  in  the  BilU  Chamber  having 
refused  to  allow  questions  to  be  put  to  the  charger  regarding 
his  being  a  bona  fide  onerous  holder,  the  Court  adhered,  and 
refused  to  allow  the  suspender  to  lodge  an  amendment  to  his 
bill  of  suspension,  to  the  effect  of  Urging  a  foundation  for  suck 
a  line  of  investigation, 

Nisbet  charged  Mather  for  payment  of  a  bill  drawn 
by  the  latter  uppn,  aud  accepted  by  Roger  and  Com- 
pany. Mather  prayed  for  suspension  on  the  following 
grounds : 

*'  \st,  That  the  accepter,  on  the  30th  day  of  September  last, 
paid  up  to  the  charger  the  whole  contents  and  amount  of  the 
said  bill  charged  on :  2d,  That  I,  as  the  drawer  and  indorser  of 
the  said  bill,  received  no  intimation  from  the  charger  of  the 
dishonour  of  the  bill,  in  terms  of  law  and  practice :  Sd,  That 
should  the  two  foregoing  reasons  and  statements  be  denied  by 
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the  charger,  I  do  berehy  refer  the  same  to  bis  oath.  Therefore, 
ind  for  other  reasons,*'  &c 

The  charger  denied  the  first  and  second  reasons, 
with  the  exception  that  a  small  payment  had  been  made 
to  account,  and  accepted  of  the  reference  to  oath.  The 
commissioner  (the  Bill-Chamber  clerk)  refused  to  put 
any  question  to  the  charger  regarding  his  being  a  bona 
fide  onerous  holder;  and  the  Lord  Ordinary,  13th  No- 
vember 1837, 

"  having  resumed  consideration  of  the  bill,  with  the  oath  of  the 
charger  on  the  reference,  adheres  to  the  deliverance  of  the 
commissioner,  rejecting  the  interrogatory  proposed  by  the  sus- 
pender ;  and  in  respect  the  deposition  of  the  charger  on  the 
relevant  questions  is  negative  of  the  reference,  refuses  the  bill, 
finds  the  complainer  liable  in  expenses,  and  remits  the  account 
thereof  above  lodged  to  the  auditor,  to  tax  and  report." 

Against  this  interlocutor  the  suspeilder  reclaimed. 
At  advising, 

A.  Wood, — We  wish  to  give  in  an  addition  to  our 
reference  to  oath,  contained  in  the  Bill-Chamber,  as 
has  been  frequently  allowed,  viz.,  that  we  may  be  al- 
lowed to  show  by  the  oath  that  he  is  not  an  onerous 
holder. 

Lord  GillieM. — You  would  require  to  give  in  a  new  bill  of 
suspension ;  for  you  have  not  paved  the  way  for  that  addition 
in  your  bill  of  suspension. 

The  Court  unanimously  adhered^  with  additional 
expenses. 

Lord   Ordinary^   Cuningbame. — Act.   A.   Wood;   Andrew 

Gray,  Agent Alt,  A.  M'Neill;  Campbell  and  Macdowall, 

W.S.,  AgaUM B.,  Clerk [G.D.F.  | 

I6th  December  1837. 
FiasT  Division (G.D.P.) 

No.  69* — Patrick  Begbie  and  Others,  Trustees  of 
James  Cunningham^  Advocators^  v.  William  Botb, 
Trustee  and  Executor  of  (he  deceased  John  Peacock^ 
Senior^  Respondent. 

Heritable — Competition — Bond  and  Disposition  in  Security 
— Sale — Landlord  and  Tenant — Sequestration — A  poetponed 
heritable  creditor,  who  was  infefi^  purchased  the  subjects  held 
M  security  under  his  bond  from  a  previous  creditor,  who 
brought  them  to  sale.  Before  he  could  complete  his  titles,  the 
debtor  had  meantime  sequestrated,  and  on  an  unusual  lapse  of 
time  executed  the  warrant  of  sale.  The  heritable  creditor 
claimed  in  the  sequestration  to  be  preferred  to  a  portion  of  the 
sum  realised  by  the  sale,  as  applicable  to  the  rent  due  from  the 
term  his  entry  was  to  commence,  and  for  which  the  sequestra- 
tion was  awarded;  and  the  rest  he  claimed  as  applicable  to 
the  principal  and  interest  still  due  on  his  bond.  His  titles 
had  not  been  completed,  in  consequence  of  circmnstanees  over 
which  he  had  no  control,  and  he  had  brought  no  poinding  of  the 
ground —  The  Court  preferred  the  creditor  to  the  landlord,  but 
found  no  expenses  due :  the  ground  of  decision  being,  that  the 
landlord  having,  in  the  bond  and  disposition  in  security,  granted 
the  usual  clause  of  assignation  to  the  rents,  he  could  not,  as 
cedent,  compete  with  his  own  assignee.  There  was  this  specialty, 
however,  that  the  amount  of  the  sale  realised  under  the  seques" 
tration  had  not  been  paid  over  to  the  landlord,  but  was  in 
medio  ui  the  hands  of  Court. 

Landlord  and  Tenant — Hypothec — Nursery  Plants — Question 
raised.  Whether,  under  a  lease  of  nursery  ground,  where  the 
effects  of  the  tenant  consist  of  shrubs,  plants,  stools  from  which 
shoots  are  reared,  bulbous  roots,  jfc,  these  shrubs,  plants,  ffc, 
are  subject  to  the  landlord^ s  hypothec? 

John  Peacock,  senior,  in  1814,  granted  a  redeemable 
bond  over  his  estate  of  Stanwell  Lodge,  in  favour  of 
James  Johnston  of  Niddry  Mains,  in  security  of  a  loan 


of  £600.  Johnston  was  infeft  in  April  1814.  In 
September  1816,  Peacock  granted  another  bond  and 
disposition  in  security  for  £1000,  in  favour  of  James 
Cunningham,  over  the  same  subjects,  and  Cunningham 
was  duly  infeft.  The  bond  contained  the  following 
usual  clause : 

"  And  fiirther.  I  do  hereby  assign,  convey,  and  make  over  to 
the  said  James  Cunningham,  and  his  foresaids,  not  only  the 
rents,  maills  and  duties  of  the  said  lands  and  others,  with  the 
privileges  and  pertinents  before  disponed,  that  shall  fall  due  at 
the  term  of  Whitsunday  next,  and  in  all  time  thereafter  during 
the  not-payment  and  redemption," 

with  full  power  to  uplift  and  intromit  with  the  same, 
&c.,  but  also  the  writs  and  evidents,  rights,  titles,  and 
securities,  &c.  Thereafter,  John  Peacock  let  the  sub- 
jects to  his  sons  as  nursery  ground,  for  twelve  years 
from  and  after  Martinmas  1817,  at  a  rent  of  £112. 
On  the  expiry  of  this  lease  the  lessees  continued  to 
possess  on  tacit  relocation,  down  to  1835-36. 

Sir  William  Forbes  and  Company  were  likewise  in- 
feft in  the  subjects  in  January  1826,  in  security  of  a 
cash-account, — ^the  parties  to  the  bond  and  disposition 
in  security  being  John  Peacock,  and  his  two  sons 
Qiarles  and  John.  The  father  fell  in  arrear  of  pay- 
ment of  the  interest  due  on  these  securities,  and  the 
sons  of  the  rent  due  to  old  Peacock. 

Johnston,  the  first  heritable  creditor,  made  requisi- 
tion, on  5th  September  1834,  on  the  debtor  to  pay  the 
principal  and  interest  due  to  him,  and  subsequently  the 
subjects  were  exposed  to  public  sale,  in  terms  of  the 
powers  in  Johnston's  bond,  and  they  were  purchased 
on  22d  April  1835,  by  the  trustees  of  the  late  Mr 
Cunningham,  the  postponed  creditor,  at  the  sum  of 
£2000.  The  entry  was  declared  to  be  at  the  Whit- 
sunday following  1835,  from  which  term  the  purchase 
money  was  to  bear  five  per  cent  till  paid.  When  the 
term  of  payment  arrived,  the  advocators  were  ready 
to  pay  the  price ;  but  it  was  found  impracticable  for 
the  exposer,  Johnston,  even  with  the  consent  of  the 
proprietor.  Peacock,  senior,  to  grant  an  effectual  con- 
rejrance,  on  account  of  the  disposition  and  infefbnent 
held  by  Sir  William  Forbes  and  Company,  which  the 
price  of  the  property  was  insufficient  to  satisfy,  after 
paying  the  amount  of  the  previous  bonds,  the  arrears 
of  interest,  the  expense  of  sale,  and  a  preferable  debt 
due  to  Mr  Boyd,  W.S.,  the  agent  of  Peacock,  who 
held  the  title-deeds  under  hypothec,  in  security  of  his 
business  account.  To  clear  the  record,  it  was  there- 
fore found  necessary  to  have  recourse  to  a  process  of 
multiplepoinding  and  declarator ;  in  which  process  it 
was  ultimately  ascertained,  that,  after  exhausting  the 
price,  there  remained  due  to  the  advocators,  Cunning- 
ham's trustees,  a  balance  on  their  heritable  security  of 
£104.  12.  8|.,  with  interest  from  20th  June  1836. 

Meanwhile,  and  on  the  9th  February  1835,  before 
the  sale  to  the  advocators,  old  Peacock  presented  to 
the  Sheriff  a  petition  against  his  sons,  stating  that,  be- 
sides large  arrears,  they  were  indebted  to  him  in  a 
year's  rent  of  £112,  payable  at  Martinmas  1834,  and 
that  they  would  owe  another  year's  rent  at  Martinmas 
1835: 

"  That  the  petitioner  has  a  right  of  hjrpothec  for  the  said 
rents  over  and  upon  the  young  trees,  shrubs,  bushes,  stools, 
(dants,  bulbous  roots,  flowers,  seeds,  hand-glaaies,  hoC*bed' 
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frames  and  covers,  working  implements  and  tools,  utensils, 
furniture,  and  whole  crop,  stocking,  goods,  and  eifects,  belong- 
ing to  the  said  tenants,  growing,  lying,  situated  or  deposited  in 
or  upon  the  said  subjects  and  others,  occupied  and  possessed  by 
the  said  tenants  as  aforesaid,  but  not  including  certain  rose 
stools,  and  other  articles  belonging  to  the  petitioner,'*  &c 

The  petition  prayed  for  a  warrant  to  sequestrate, 
and  to  sell  for  payment  of  the  past  rent,  and  for  secu- 
rity of  the  rent  of  the  current  year  1835.  According- 
ly, warrant  of  sequestration  and  for  taking  inventory 
was  instantly  granted ;  and  an  inventory  was  taken  on 
the  same  day,  for  payment  of  the  rent  due  from  Mar- 
tinmas 1833  to  Martinmas  1834,  and  in  security  of  the 
rent  from  Martinmas  1834  to  Martinmas  1835.  War- 
rant of  sale  was  only  applied  for  on  27th  February 

1835,  and  granted  quoad  the  rent  due  at  Martinmas 
1834.  No  sale  followed ;  but  Peacock,  on  I6tb  No- 
vember 1835,  obtained  from  the  Sheriff  a  warrant  of 
sale  for  payment  of  the  rent  due  at  Whitsunday  1835, 
iMiid  continued  tbe  sequestration  in  security  quoad  ultra. 
Still  the  warrant  was  not  put  in  execution  till  January 

1836,  when  a  sale  took  place  of  the  articles  contained 
in  the  petition  for  sequestration,  and  the  sum  realised 
funounted  to  £157. 

The  advocators,  who  had  never  been  able  to  com- 
plete their  titles  to  the  lands,  in  consequence  of  the 
proceedings  detailed,  then  appeared  in  the  sequestration 
proceedings  before  the  Sheriff,  and  claimed  to  be  pre* 
ferred,  primo  loco,  for  £112,  as  the  year's  rent  from 
Whitsunday  1835,  the  period  which  was  declared  to  be 
their  entry  to  the  subjects.  They  likewise  claimed  to 
be  preferred  to  the  balance,  to  be  applied  in  payment 
pro  tanto  of  the  principal  sum  and  interest  due  under 
their  bond  and  disposition  in  security. 

Old  Peacock  having  died,  answers  were  lodged  to 
this  claim  in  name  of  the  respondent,  as  trustee  and 
executor,  in  virtue  of  a  settlement  of  Peacock.  The 
Sheriff  repelled  the  claims,  and  found  the  respondent 
entitled  to  the  free  proceeds  of  the  sale. 

Begbie  advocated,  pleading  in  addition — (1.)  As  the 
fund  in  medio  consists  of  the  proceeds  of  a  roup  under 
a  Sheriff- court  sequestration  of  the  stock  of  the  tenants 
of  the  original  pursuer,  John  Peacock,  senior,  for  pay- 
ment of  rent,  and  the  advocators  were  and  are  creditors 
of  the  said  John  Peacock,  who  was  their  only  compe- 
titor in  claiming  the  fund,  it  is  clear  that  the  Sheriff 
ought  to  have  preferred  the  advocators  to  their  own 
debtor.  (2.)  As  the  respondent  Boyd  claims  the  fund, 
not  in  virtue  of  any  legal  diligence,  but  merely  as  trus- 
tee and  executor  nominate  of  the  said  John  Peacock, 
in  virtue  of  an  appointment  in  an  ordinary  trust-deed 
of  settlement,  he  can  have  no  higher  right  or  privilege 
than  belonged  to  his  author,  the  original  pursuer,  the 
said  John  Peacock,  senior,  the  debtor  of  the  advoca- 
tors. (3.)  As  the  advocators  were  creditors  of  the  said 
John  Peacock,  senior,  originally,  and  by  progress,  in 
virtue  of  heritable  bonds  and  dispositions  in  security 
granted  by  him,  and  in  virtue  of  which  they  were  in- 
feit  in  the  lands,  the  rents  of  which  are  in  medioy  it  is 
evident  that  they  would  have  been  legally  preferable 
to  any  of  his  personal  creditors  arresting  these  rents, 
or  the  proceeds  of  a  judicial  roup  executed  to  recover 
payment  of  them,  and  much  more  must  the  advocators 
he  prefei:able  to  the  debtor  in  their  heritable  b<Hids, 


and  his  representative.  (4.)  As  the  heritable  bonds 
held  by  the  advocators  contained  an  assignment  to  the 
rents,  maills,  and  duties  of  the  lands,  the  attempt  of 
John  Peacock,  senior,  the  debtor,  to  compete  with  the 
holder  of  the  heritable  bonds  for  the  rents  or  proceeds 
of  the  rents  of  the  lands,  was  an  illegal  infringement 
of  the  warrandice,  both  express  and  implied,  of  an  as- 
signment granted  by  himself.  (5.)  The  advocators,  in 
virtue  of  their  disposition  in  security,  had  an  implied 
assignation  to  the  landlord's  right  of  hypothec,  which 
he  could  not  defeat  by  enforcing  the  hypothec  in  his 
own  name.  (6.)  As  there  is  here  no  competition  of 
diligences,  and  no  question  about  moveables,  in  the 
nature  of  possession  of  the  proprietor  of  the  lands, 
there  was  no  just  pretext  for  alleging  that  the  heritable 
creditors  were  l^und  to  have  recourse  to  a  poinding 
of  the  ground,  or  any  other  form  of  diligence,  in  order 
to  entitle  them  to  a  preference  over  the  fund  in  medio 
against  their  own  debtor.  (7.)  As  the  warrants  to 
roup  for  payment  of  rent  were  granted  by  the  Sheriff 
on  9th  and  27th  February  1 835,  in  favour  of  the  said 
John  Peacock,  senior,  and  as  the  lands  were  exposed 
to  sale  by  an  heritable  creditor,  in  virtue  of  powers  to 
that  effect  contained  in  his  security,  and  the  advocators 
became  purchasers  at  the  roup  on  22d  April  1835,  with 
a  right  to  enter  into  possession  of  the  lands  at  Whit- 
sunday thereafter,  and  as  John  Peacock,  senior,  on  the 
averment  that  he  could  not  sooner  make  sales  benefi- 
cially, failed  to  carry  into  effect  the  warrants  of  sale 
granted  in  his  favour  by  the  Sheriff  till  28th  January 
and  5th  February  1836  inclusive,  whereby  the  tenants' 
stock  or  articles  sold,  consisting  almost  entirely  of 
plants  growing  in  a  nursery,  such  as  roses  and  other 
flowers,  and  trees,  whether  forest  or  ornamental,  &c., 
occupied  the  lands  of  the  advocators,  and  were  aug- 
mented in  value  by  growth  thereon  during  the  whole 
season  of  1835,  the  said  John  Peacock  could  not  be 
entitled  to  the  proceeds  of  the  roup  of  the  plants,  with- 
out previously  indemnifying  the  advocators  for  the 
preservation,  growth,  and  support  of  these  plants  on 
their  lands  during  that  season. 

The  respondent />i£ad!sc{ — (1.)  As  the  infeftment  of 
an  heritable  creditor  gives  him  no  right  in  the  move- 
ables on  the  ground,  nor  hypothec  over  them,  but 
merely  the  privilege  of  attachment  by  the  real  diligence 
of  poinding  the  ground,  so  long  as  the  moveables  are 
upon  it,  and  as  no  such  diligence  was  ever  used  by  the 
advocators,  they  never  acquired  any  right  in  the  sub- 
jects of  the  sequestration,  and,  muUo  magis,  have  no 
right  to  the  proceeds  of  these  subjects,  now  that  they 
have  been  sold  and  delivered,  without  obstruction,  to 
bona  fide  purchasers.  (2.)  Although  the  infeftment  of 
an  heritable  creditor  operates  by  registration,  as  an  in- 
timated assignation  of  the  rents  in  questions  with  com- 
peting arresters  of  the  rents  in  the  hands  of  the  tenants, 
it  does  not  prevent  either  the  tenant,  to  whom  no  per- 
sonal intimation  of  the  assignation  has  been  made,  from 
paying  his  rent  to  the  landlord,  or  the  landlord  from 
receiving  his  rent,  or  enforcing  his  h3rpothec  for  re- 
covery of  it  by  sequestration  and  sale  of  the  moveables 
upon  the  land,  and  the  price  of  such  moveables,  when 
sold,  becomes  part  of  his  personal  estate,  attachable  by 
his  general  creditors  during  his  life,  and  which,  being 
in  bonis  efus  at  his  death,  is  carried  by  the  oonfinnation 
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of  his  executor  for  their  behoof.  (3.)  As  Charles  and 
John  Peacock  were  allowed  to  continue  in  the  occu- 
pation of  the  lands  from  Whitsunday  1835  to  Whit- 
sunday 1836,  the  advocators  are  entitled  to  receive 
from  them  the  rent  of  that  year,  as  having  agreed  to 
purchase,  although  they  did  not  till  after  the  expiry  of 
that  year  actually  receive  a  conveyance  of  the  lands. 
But  they  cannot  exact  double  rent  by  also  claiming  it 
from  the  respondent,  the  more  especially  as  the  delay 
to  sell  was  imperative,  under  the  fair  use  of  the  land- 
lord's diligence,  and  was  beneficial  to  the  tenants  and 
to  the  advocators  themselves,  who  took  no  steps  what- 
ever to  hasten  the  sale,  or  to  attach  the  sequestrated 
effects. 

**  2d  March  1837 The  Lord  Ordinarv  having  heard  the 

counsel  for  the  parties,  and  again  considered  the  process — Sus- 
tains the  reasons  of  advocation ;  advocates  the  cause ;  recals 
the  interlocutors  complained  of;  prefers  the  advocators  to  the 
fund  in  medio,  amounting  to  £157.  9.  10.  Sterling ;  grants 
warrant  to,  authorises  and  ordains  the  Sheriff-clerk  of  the  shire 
of  Edinburgh  to  pay  over  the  said  fund  to  the  advocators,  in 
terms  of  their  original  claim  before  the  Sheriff,  and  decerns : 
Finds  the  advocators  entitled  to  expenses  incurred  by  them  in  this 
and  the  Sheriff  Court ;  remits  to  the  auditor  to  tax  the  account 
thereof,  and  to  report. 

*'  Note, — The  leading  facts  on  which  the  Lord  Ordinary  pro- 
ceeds are.  Is/,  That  John  Peacock  senior,  the  original  land- 
lord, was  entitled  to  a  rent  of  £56  half-yearly  from  his  sons, 
the  tenants  of  the  nursery :  2d,  That  on  9th  February  1835 
he  obtained  sequestration  in  payment  of  the  rent  due  at  Martin- 
mas 1834,  and  in  security  of  that  which  was  to  become  due  at 
Whitsunday  1835 :  Sd,  That  on  27th  February  1835,  he  oh- 
tained  a  warrant  to  sell,  but  did  not  avail  himself  of  that  war- 
rant: 4th,  That  on  22d  April  1835,  the  lands  were  sold  under 
an  heritable  bond  by  a  creditor  of  Peacock  to  the  advocators, 
whose  term  of  entry  was  declared  to  be  Whitsunday  1835: 
5th,  That  these  purchasers  not  having  got  a  title  completed, 
could  not  remove  the  tenants  even  had  they  wished  it,  but 
possessed  through  these  tenants,  who  continued,  as  they  had 
done  for  sometime  before,  in  tacit  relocation :  6th,  That  though 
the  lands  were  thus  sold,  and  by  a  party  acting  under  the  autho- 
rity of  the  former  landlord,  to  strangers,  who  had  to  pay  in- 
terest from  and  after  Whitsunday  1835,  this  former  landlord, 
who  had  done  nothing  under  his  original  warrant  of  sale  in 
February,  applied  for,  and,  in  the  absence  of  the  purchasers, 
obtained  another  warrant  of  sale  on  16th  November  1835,  and 
in  the  end  of  January  and  beginning  of  February  1836,  sold  the 
whole  stock  of  nursery  plants,  &c.,  the  price  of  which  forms 
the  subject  of  this  competition.  The  purchasers  claim  the  pro- 
ceeds  of  the  sale,  in  which  claim  they  are  only  opposed  by  the 
private  trustee  of  the  party  whose  creditor  had  assigned  the 
rents  to  them  subsequently  to  Whitsunday  1835.  The  Sheriff 
preferred  the  trustee,  in  which  result  the  Lord  Ordinary  cannot 
concur." 

The  respondent  reclaimed.     At  advising  (30th  June 
1837)  the  Court  ordered  minutes  of  debate. 
At  advising, 

Lord  MaehenxU. — I  am  inclined  to  agree  with  the  Lord  Or- 
dinary. Old  Peacock  had  sold  the  land ;  and  having  sequea* 
trsted,  he  lies  by  and  does  not  put  his  warrant  of  sale  into  exe- 
cution. I  have  great  doubts  that  that  was  good  against  the 
purchaser. 

iSo&ettor-Creiiera/.— He  sold;  but  then  these  shniba  would 
not  necessarily  pass  to  the  purchaser.  They  belong  to  the 
tenants. 

Lord  Muehemzie, — I  am  aware  of  that,  and  I  by  no  means 
go  the  length  of  saying  that  such  would  follow.  But  the  se- 
questration was  allowed  to  lie  over,  during  which  time  Cunning- 
ham^ purchased.  Now,  I  think  there  was  undue  delay  in  en- 
iorcing  the  sale ;  and  if  theae  proceedings  are  brought  forward 
to  defeat  the  right  of  an  onerous  piurcfaaser  from  Peacock,  with 


his  authority,  I  am  not  satisfied  that  we  can  attach  much  weight 
to  them. 

Lord  Corehouse, — I  confess  I  feel  puzzled  in  this  case.  There 
are  two  rights  here  in  the  advocator.  He  has  right  as  an  heri- 
table creditor ;  and,  secondly,  by  purchase ;  but  his  titles  are  not 
completed  to  the  purchase.  If  the  rents  had  been  paid  by  the 
tenants  to  old  Peacock,  it  would  have  raised  a  very  difficult 
question ;  but  that  is  not  the  case.  The  effects  of  the  tenants 
are  sold  under  a  sequestration,  and  they  were  held  in  medio  till 
the  claims  of  the  advocator  are  discussed.  Now,  old  Peacock 
had  granted  a  security  over  the  subjects  to  the  advocator,  who 
was  infeft,  with  an  assignation  to  the  rents.  The  creditor  was 
not  bound  to  intimate  this  to  his  own  cedent,  old  Peacock. 
The  infeftment  was  sufficient  intimation.  In  this  position  it  ia 
that  old  Peacock  comes  forward,  by  a  gratuitous  deed  to  an 
executor,  to  claim  the  rents  of  the  subjects  held  in  security  by 
Cunningham,  with  an  assignation  to  the  rents.  These  rents 
have  not  been  paid  over :  the  tenants  were  sequestrated,  and 
the  amount  of  the  sale  consigned  in  Court  and  in  medio.  Now, 
that  being  the  case,  can  the  cedent  compete  with  his  own  as- 
signee ?  I  can't  think  that  he  has  right  to  do  so.  The  amount 
being  in  medio,  it  cannot  be  said  that  they  are  in  bonis  of 
old  Peacock,  and  so  confirmable  by  the  executor.  The  case 
might  have  been  different  if  the  rent  itself  had  been  paid  over 
to  old  Peacock  by  the  tenants.  In  regard  to  a  landlord's  right 
of  hypothec  extending  over  such  subjects  as  are  generally  con- 
tained in  nursery  ground,  it  is  a  very  nice  point,  and  I  must 
say  I  have  very  great  doubts  about  it  I  must  not,  however, 
be  understood  as  giving  an  opinion  at  all  upon  that.  I  go  en- 
tirely on  the  other  point.  Shrubs  of  that  description,  situated 
in  nursery  ground,  such  as  rose  stools  and  the  like,  used  for 
slips  every  year,  and  bulbous  roots  laid  past  for  several  seasons 
probably,  and  then  used,  as  well  as  the  common  stocking  of  a 
nursery,  are  not  in  the  same  situation  as  crops  growing  year  by 
year,  nor  are  they  invecta  et  illata.  I  have  great  doubts  that 
the  hypothec  of  a  landlord  extends  over  that ;  but  I,  however, 
give  no  opinion  on  the  point. 

Lord  GiUies, — I  should  have  doubt  of  that,  bat  I  shall  not 
be  understood  as  giving  an  opinion.  I  go  entirely  on  the  first 
point. 

Lord  President lam  for  adhering;  but  I  should  rather 

think  the  landlord's  hypothec  does  extend  over  such  things, 
else  where  is  his  security. 

Lord  Corehouse — I  have  not  made  up  a  clear  opinion  on  that 
point. 

Lord  Gillies Nor  I ;  and  I  wish  it  to  be  taken  down  that 

this  point  has  not  been  decided  in  this  case  at  all. 

Lord  Corehouse, — I  think  that  would  be  right. 

The  Court 

"  Find  the  heritable  creditora  preferable,  in  respect  of  their 
proceedings  under  their  heritable  right,  and  prefer  them  accord- 
ingly to  the  extent  of  the  balance  due  on  their  debt,  and  to 
thai  extent  adhere  to  the  interlocutor  of  the  Lord  Ordinary, 
and  refuse  the  prayer  of  the  reclaiming  note :  Recal  the  said 
interlocutor,  in  so  fiu-  as  it  finds  the  advocatore  entitled  to  ex- 
penses ;  find  no  expenses  due,  and  remit  to  the  Lord  Ordinary 
to  proceed  further  in  the  cause  as  shall  be  just  and  consistent 
with  this  interlocutor." 

Advocator's  Authorities Webster,  18th  July  1780;  Diet 

2902.  Douglas'  Relict  v,  Wallace,  &c.,  2d  November  1748; 
Mor.  2901.  Hay  v,  Marshall;  Wilson  and  Shaw's  Appeal 
Cases,  II.  71. 

Respondent's  Authorities Hay  v,  Marshall,  7th  July  1824 ; 

F.C.  Affirmed  on  Appeal,  22d  March  1826;  Wilson  and 
Shaw,  Vol.  II.  pp.  71-79.  BeU's  Com.,  Vol.  IL  pp.  26  and 
58.  Carmiehael,  22d  June  1742.  WUson  and  M'Lellan  v. 
Fleming,  26th  June  1823;  F.C.  Duke  of  Atholl,  24th  No- 
vember  183K  M*Leod  v,  Thomson's  Creditors,  24th  Bfay 
1805 ;  dted  in  Bell's  Com.,  VoL  IL  p.  34. 

Lord  Ordinary,  Cockbum. — Act.  Foreyth ;  James  Chalmers, 
W.S.,  Affent.^Alt,  Solidtor-General  (Rutherfurd),  Pyper; 
Alexander  Boyd,  W.8.,  Ageni D.,  CUrk [O.D.F.] 
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[Deoember 


I6ih  December  1837. 

PiEBT  Division— (G.D.F.) 

No.  70. — Alexandeb  Gbart,  Advocatory  v.  Mbssbs 
WALKEBy  Gbant,  and  Cobctant,  Respondents, 

Stamp— Expenses^Pars  Judicis— Revenue— 7%e  expeme  of 
stamping  a  minute  of  reference  and  award  thrown^  in  the  first 
place,  on  the  party  in  petitorio,  in  respect  he  founded  on  them 
in  the  process,  and  the  defender  was  willing  that,  so  far  as  his 
case  MKts  concerned,  it  should  be  decided  without  tahing  them 
into  view  at  all:  The  question  of  ultimate  liability  for  the  ex- 
pense  would  seem  to  be  regulated  by  the  fact,  whether  one  or 
both  of  the  parties  tooh  benefit  by  the  writings. 

The  respondents  are  lessees,  under  the  advocator  or 
his  author,  of  the  Aberlour  distillery,  by  virtue  of  cer- 
tain conditions  of  lease,  which  were  unstamped.  A 
question  having  arisen  as  to  the  extent  of  the  area 
which  the  respondents  were  entitled  to  possess,  it  was 
submitted  to  two  referees,  and  they  having  differed  in 
opinion,  the  question  was  decided  by  the  award  of  an 
oversman,  the  Sheriff-substitute  of  Morayshire,  who 
found  the  respondents  entitled  to  a  certain  stance  of 
ground  in  dispute,  to  be  used  for  a  certain  purpose. 
Thereafter,  Grant  applied  to  the  Sheriff  for  interdict 
agunst  certain  erections  the  respondents  were  in  the 
course  of  making,  whidi  was  ultimately  refused  by  the 
Sheriff,  in  respect  they  were  entitled  to  make  them,  in 
terms  of  the  lease.  Grant  advocated,  and  in  the  closed 
record  he  stated  that  the  respondents,  by  building 
thereon,  had  used  the  stance  of  ground  for  another 
purpose  than  they  had  a  right  to  do  under  the  award 
of  the  oversman.  In  the  original  action,  the  articles 
of  lease  were  founded  on,  as  well  as  the  minute  of  re- 
ference. 

The  Lord  Ordinary,  when  the  case  came  before  him, 
appointed  the  articles  of  lease  and  the  minute  of  refer- 
ence and  award  to  be  stamped  at  the  mutual  expense 
of  parties,  but  the  Court  (see  sypra^  Vol.  IX.  p.  621), 
recalled  the  interlocur  hoc  staiu^  and  remitted  to  his 
Lordship  to  hear  parties  again,  and  to  do  therein  as 
he  should  see  fit. 

On  hearing  parties,  the  Lord  Ordinary  (Uth  March 
1837),  '*  appoints  the  missive  articles  and  conditions 
of  tack,  and  minute  of  reference  and  award,  to  be 
stamped  at  the  mutual  expense  of  the  parties,  against 
the  third  sederunt-day  in  May  next.** 

Against  this  interlocutor  the  respondents  reclaimed. 
At  {^vising, 

Penney  for  respondents, — It  is  the  other  party  who 
is  in  petitorioy  and  not  my  client  We  are  willing  to 
have  Uiis  question  decided  without  regard  to  the  re- 
ference at  all.  We  cannot,  therefore,  be  called  on  to 
stamp  a  writing  which  we  say  is  useless  to  our  case. 

Whigham. — The  respondents  have  no  case  without 
the  minute  of  reference,  as  appears  from  their  pleas  in 
law,  and  they  cannot  be  admitted  to  say  that  they  will 
dispense  with  looking  at  the  writing,  and  have  their 
case  decided  without  it.  Their  pleas  in  law  are  sub- 
versive of  the  idea  that  they  do  not  found  on  the  writ- 
ing, and  they  stated  the  objection  to  the  Lord  Ordi- 
nary of  no  stamp. 

Lord  Macheniie. — But  the  summons  and  advocation  rest 
entirely  on  the  minute  of  reference.  The  advocator,  there- 
fore, as  he  founds  on  it,  surely  is  bound  to  bear  the  expense 


of  stamping  in  the  first  place.     We  will  see  afterwards  who  is 
ultimately  to  bear  the  expense. 

Lard  Corehouse. — If  the  advocator  had  said,  I  shall  give  up 
the  minute  of  reference,  and  am  willing  to  have  my  case  decided 
without  regard  to  it,  that  would  have  shown  that  the  advoca- 
tor did  not  found  on  it.  That  is  not  the  case.  But  it  is  the 
respondents  who  say,  we  are  willing  to  let  our  case  be  decided 
without  regard  to  this  deed.  Surely  the  advocator,  as  he 
founds  on  it  in  the  advocation,  and  likewise  in  the  summons, 
must  first  bear  the  expense  of  stamping,  leaving  the  question 
who  shall  ultimately  bear  it,  to  be  decided  at  the  issue  of  the 
cause,  as  it  will  be  then  seen  who  took  benefit  by  the  deed. 

The  Court  accordingly  altered. 

Lord  Ordinary,  Cockbum. — Act.  Whigham ;  James  M'lnnes, 

W.S.,  Agent Alt.  Penney;  Roy  and  Wood,  W.S.,  AgenU * 

B.,  Clerh LG.D.F.J 


I6th  December  1837. 


Second  Division. — (J.D.M.) 

No.  71. — Henrt  Dunlop,  Suspender,  v,  John 
Fleming,  Respondent, 

Process— Competency — Suspension  and  Interdict — Corporate 
Act— Statute  3  and  4  William  IV.  c  76  (Royal  Burghs 
Reform  Act) — Construction — Clause — Burgh — Lord  Pro- 
vost, Election  of— Vote — 1.  Held  that  a  suspension  and 
interdict  is  ampetent  against  the  election  of  a  Lard  Provost, 
under  the  Royal  Burghs  Reform  Act,  before  he  has  been 
inducted  into  the  qffice,  2.  Where  such  suspension  and  in- 
terdict is  directed  by  one  of  the  competitors  for  the  provost- 
ship  against  the  other  only,  this  is  siffficicnt,  without  its  being 
necessary  to  mahe  the  whole  Town-council  parties,  as  for  a  cor- 
porate act.  3.  In  the  election  of  a  Lord  Provost,  the  senior 
bailie,  and  not  the  former  Lard  Provost,  is  entitled  to  preside 
at  the  meeting,  and  have  a  casting  vote,  in  case  of  equality,  in 
terms  of  Statute  Zand4  William  IV.  c.  76,  §  24. 

By  Statute  3  and  4  William  IV.  c  76,  the  election 
of  the  magistrates  and  councils  of  the  royal  burghs  is 
regulated, — the  right  of  electing  councillors  being  vested 
in  a  certain  class  of  the  inhabitants  possessing  a  par- 
ticular qualification,  while  the  right  of  electing  the 
provost  and  magistrates  is  vested  in  the  councillors  who 
shall  have  been  so  elected.  The  first  election  under 
this  Statute  was  fixed  for  the  first  Tuesday  of  Novem- 
ber 1833. 

By  section  15  it  is  enacted, 

"  that  upon  the  first  Tuesday  of  November  1S34,  and  in  every 
succeeding  year,  the  electors  in  such  burghs  shall  in  like  nnan- 
ner,  viz.,  the  burghs  contained  in  the  said  schedule  C,  in  their 
several  vrards  or  districts,  and  the  other  burghs,  at  their  ge- 
neral meetings,  assemble  and  elect,  in  manner  herein-before  pre- 
scribed in  relation  to  the  first  election  under  this  Act,  one-third 
part,  or  nearly  as  may  be  one-third  part,  of  the  councQ  of  such 
burghs,  in  the  place  of  the  third  thereof  who  shall,  as  herein- 
after directed,  go  annually  out  of  office." 

By  section  16  it  is  enacted, 

**  that  upon  the  said  first  Tuesday  of  November,  in  the  year 
1834,  and  in  every  succeeding  year,  one-third,  or  a  number  as 
near  as  may  be  to  one-third  of  the  whole  council  of  each  such 
burgh,  shsdl  go  out  of  office,  and  in  the  said  ^ear  1834  the 
third  who  shall  go  out  shall  consist  of  the  councillors  who  had 
the  smallest  number  of  votes  at  the  election  of  councillors  in 
this  present  year ;  and  in  the  succeeding  year,  1835,  the  third 
of  the  councillors  first  elected  under  this  Act,  who  shall  go 
out,  shall  consist  of  the  councillors  who,  at  such  first  election 
under  this  Act,  had  the  next  smallest  number  of  votes  (the 
majority  of  the  council  always  determining  where  the  votes  for 
any  such  persons  shall  have  been  equal,  who  shall  be  the  per- 
sons to  retire),  and  thereafter  the  third  of  the  councillors  so 
annually  going  out  of  office,  shall  always  consist  of  the  coun- 
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dllora  who  have  been  longest  in  office,  provided  always,  that 
aoy  councillors  so  going  out  of  office  shall  be  capable  of  being 
imroediaCely  re-elected." 

Section  17  enacts, 

"  that  the  councillors  of  all  such  burghs,  not  contained  in  sche- 
dule F  to  this  Act  annexed,  respectively  so  elected,  and  ac- 
cepting, shall,  upon  the  third  lawful  day  after  the  election  of 
the  whole  number  of  such  councillors  in  the  present  year,  as- 
semble in  the  town-hall,  or  other  usual  public  place  of  meeting 
vi-ithin  such  burgh,  and  shall  there,  by  a  plurality  of  voices  (the 
councillor  who  had  the  greatest  number  of  votes  at  the  election 
of  councillors  having  a  casting  or  double  vote  in  case  of  equa- 
lity), elect  from  among  their  own  number  a  provost  or  chief 
magistrate,  the  number  of  bailies  fixed  by  the  set  or  usage  of 
such  burgh,  a  treasurer,  and  other  usual  and  ordinary  office- 
bearers now  existing  in  the  council  by  the  set  or  usage  of  each 
such  burgh  ;  and  shall  also  elect  the  managers  of  any  charitable 
or  other  pubUe  institution  existing  in  or  connected  with  such 
burgh,'*  9te, 

By  section  24  it  is  enacted, 

**  that  when  any  magistrate  or  office-bearer  (other  than  the 
provost  or  chief  magistrate  and  treasurer)  shall  be  in  the  third 
of  the  council  going  out  of  office,  the  place  of  such  magistrate 
or  office-bearer  shall  be  supplied  by  election  by  the  council  as 
soon  as  the  full  number  thereof  shall  have  been  completed  by 
the  annual  election  of  the  third  then  hereby  directed  to  take 
place ;  the  said  election  to  be  made  by  plurality  of  voices,  and  the 
chief  or  senior  attending  magistrate  to  have  a  double  or  casting 
vote  in  case  of  equality  :  Provided  always,  that  the  provost  or 
chief  magistrate  and  the  treasurer  shall  ^ways  remain  in  office 
for  the  period  of  three  years,  and  that  they,  as  well  as  all  the 
other  magistrates  and  office-bearers,  shall  at  all  times  be  capable 
of  being  re-elected.*' 

By  section  25  it  is  provided, 

"  that  if  any  vacancy  shall  in  the  course  of  the  year  occur  in 
the  council  or  magistracy  or  office-bearers  of  any  such  burgh  by 
death,  disability,  or  resignation,  the  same  shall  be  filled  up, 
cd  inierim^  by  the  remaining  members  of  the  council,  by  elec- 
tion, as  herein-before  provided,  at  a  meeting  to  be  called  on 
five  days'  notice  by  the  town -clerk,  by  intimation  in  writing  to 
each  of  such  remaining  members  of  council."  But  this  interim 
election  is  only  to  last  till  the  end  of  the  current  year  in  which 
it  is  Bade. 

Section  31  enacts, 

"  that  the  magistrates  and  council  and  office-bearers  to  be 
elected  under  the  provisions  of  this  Act  shall,  in  all  respects, 
stand  in  relation  to  the  administration  of  the  affiiirs  and  pro- 
perty of  such  burghs,  or  of  property  under  the  care  and  ma^ 
nagemeat  of  such  burghs,  in  the  same  situation  in  which  the 
magistrates  and  council,  and  office-bearers  of  such  burghs  did 
stand  previous  to  the  passing  of  this  Act ;  and  the  magistrates 
and  council  and  office-bearers  to  be  elected  under  the  provi- 
sions of  this  Act  shall  have  such  and  the  like  jurisdiction,  and 
the  same  rights  and  powers  of  administration  of  the  property 
and  affiurs  of  the  burgh,  and  of  making  all  usual  and  necessary 
appointments  as  heretofore  lawfully  belonged  to,  and  was 
exercised  by  their  predecessors  in  office,  anything  in  the  set, 
usage,  or  custom  of  any  burgh  to  the  contrary  notwithstanding." 

Under  this  Statute,  in  terms  of  section  22,  the  Town- 
council  of  Glasgow  has  thirty- two  members,  consist- 
ing of  thirty  councillors  elected  by  the  voters,  with  the 
addition  of  the  Dean  of  Guild  and  Deacon  Convener, 
ex  qffieiiSf  elected  by  the  merchants'-house  and  trades'- 
bouse. 

At  the  first  municipal  election  at  Glasgow  under  this 
Statute,  in  November  1833,  Mr  Robert  Graham  was 
elected  provost  by  the  council  then  chosen.  In  con- 
sequence of  his  resignation  in  the  following  year,  Mr 
William  Mills  was  chosen  by  the  council  to  be  pro- 


vost on  7th  November  1834.  Mr  Mills  continued  in 
the  council  till  November  1837,  holding  the  office  of 
provost.  At  that  date  he  was  counted  as  one  of  the 
ten  members,  or  third  part  of  the  council,  who  were  to 
go  out  of  office ;  and  on  the  7th  November  an  election 
took  place  by  the  constituencies  of  such  a  number  of 
councillors  as  would  supply  the  vacancies  thus  created, 
when  Mr  Mills  was  again  elected,  but  for  a  ward  dif- 
ferent from  that  which  had  formerly  chosen  him. 

On  8th  November,  a  meeting  of  council  was  held 
for  the  purpose*  of  declaring  the  elections  of  the  new 
councillors.  The  right  of  presiding  at  this  meeting 
was  claimed  by  Mr  Milb  on  the  one  hand,  as  continu- 
ing provost  till  the  choice  of  his  successor,  and,  on  the 
other,  by  Mr  Henry  Paul,  who  filled  the  office  of  first 
baillie,  and  was  not  included  in  the  third  of  the  coun- 
cil whose  period  of  service  had  expired.  By  the  re- 
commendation of  Mr  Reddle,  the  assessor  for  the  city, 
it  was  agreed  that  both  Mr  Mills  and  Mr  Paul  should 
preside,  and  jointly  sign  the  minutes. 

On  9th  November,  another  meeting  of  council  was 
held  for  swearing  in  the  new  councillors.  At  this 
meeting  Mr  Paul  presided, — Mr  Mills  being  himself 
one  of  the  new  councillors  who  were  to  take  the  oaths. 

On  10th  November,  the  council  again  met  for  the 
purpose  of  electing  a  provost  and  other  office-bearers. 
At  this  meeting  the  following  proceedings  took  place, 
as  detailed  in  the  minute.  An  opinion,  given  by  Mr 
Reddie^  was  read  to  this  efiTect : 


t* 


Opinion  with  regard  to  the  proceedings  at  the  election  of 
the  Lord  Provost  and  Magistrates,  on  Friday,  10th  November 
1837.  I  am  of  opinion,  that  although  the  24th  section  of  the 
Burgh  Reform  Act  may  authorise  the  individual  elected  provost 
to  remain  a  third  year  in  office,  without  any  new  election  as 
councillor,  and  after  he  must  otherwise  have  retired  firora  the 
council,  this  clause  does  not  authorise  such  individual  to  preside 
at  and  vote  in  the  election  of  his  successor  at  the  meeting  of 
council  directed  to  be  held  for  that  purpose.  For  such  a  con- 
struction of  this  clause  would  increase,  by  one,  the  number  of 
electors  of  the  Provost  and  Blagistrates,  namely,  the  number  of 
the  roembeis  of  council  entitled  to  vote  at  this  meeting,  from 
thirty-two  to  thirty-three,  and  would  thus  be  inconsistent 
with,  and  contrary  to,  the  fundamental  law  of  the  constitution 
of  the  burgh,  which  limits  the  number  of  councillors  to  thirty- 
two. 

"  B^  section  17,  the  election  of  the  Provost  and  Magis- 
trates IS  vested  solely  in  the  members  of  council ;  and  by  sec- 
tion 4,  provision  is  made  for  the  retirement  of  the  provost, 
who  hiss  been  three  years  in  office,  and  ceased  to  be  a  mem- 
ber of  council,  by  the  direction  that  the  election  is  to  be 
made  by  pluraUty  of  voices,  and  the  chief  or  senior  attend- 
ing magistrate  to  have  a  double  or  casting  vote  in  case  of 
equality. 

"  A  certain  curriculum  in  office  is  fixed  by  the  enactment, 
that  a  third  of  the  council  shall  retire  every  year;  and  the  clause 
providing  that  the  provost  and  treasurer  shall  always  continue 
three  years  in  office  must  have  reference,  for  the  due  extrication 
of  the  other  provisions  of  the  Act,  to  this  statutory  curriculum, 
which,  according  to  the  opinion  I  have  already  given,  I  conceive 
terminates,  at  latest,  with  the  act  of  deckration  of  the  election 
of  the  new  councillors. 

**  Nor  does  the  circumstance  of  the  individual  who  has 
been  provost  for  three  years,  being  again  elected  a  member  of 
council,  make  any  difference.  For  such  a  re-election  is  merely 
an  accidental  event,  which  may  or  may  not  happen,  and  cannot, 
consistently  with  sound  legal  principle,  be  held  to  affect  the  ge- 
neral and  permanent  construction  of  the  Statute. 

"  Upon  these  grounds  I  am  of  opinion,  that  Bailie  Paul,  as 
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senior  magistrate,  is  legally  entitled  to  preside  at  the  meeting 
on  Friday  first,  for  the  election  of  Provost  and  Magistrates. 
"  &th  November  1837."        (Signed)         "  Jas.  Reddie." 

*'  The  foregoing  opinion  having  been  read,  Mr  Mills  stated  that 
he  would,  notwithstanding,  occupy  the  chair,  and  protested  that 
he  had  a  right  to  do  so. 

'*  Mr  Paul  likewise  insisted  upon  his  right  to  occupy  the  chair, 
and  protested  that  he  had  the  only  legal  right  to  do  so. 

**  The  following  members  protested  against  Mr  Mills  taking 
the  chair,  vix. — Bailie  Paul,  the  Dean  of  Guild,  Messrs  James 
Campbell,  Richard  Kidston,  John  Leadbetter,  Hugh  Tennent, 
William  Wilson,  William  Robertson,  James  -Burns,  John  Neil, 
James  Wright,  Henry  Duiilop,  John  Bain,  David  Hope,  and  the 
Deacon  Convener. 

*'  And  the  other  members  of  the  council  declined  to  protest, 
with  the  exception  of  Mr  Gilmour,  who  declined  to  vote. 

'*  Mr  Grey  thereupon  protested  against  Mr  Paul  taking  the 
chair,  and  Mr  Mills  and  Mr  Paul  continued  in  the  chairs  originally 
occupied  by  them. 

Thereafter,  '*  Bailie  Paul  moved  that  Bailie  Dunlop  should 
be  elected  provost ;  and  Bailie  Bain  seconded  the  motion.  Mr 
Johnston  moved  that  Bailie  Fleming  should  be  elected  Lord 
Provost ;  and  Mr  Robert  Hutchison  seconded  the  motion.  And 
the  vote  being  put  upon  the  two  candidates  who  have  been  duly 
seconded,  the  following  members  of  council  voted  for  Bailie 
Dunlop,  viz.  Bailie  Paul,  the  Dean  of  Guild,  Messrs  James 
Campbell,  Richard  Kidston,  John  Leadbetter,  William  Gilmour, 
Hugh  Tennent,  William  Wilson,  William  Robertson,  James 
Burns,  John  Neil,  James  Wright,  John  Bain,  David  Hope,  and 
Mr  Thomas  Neilson,  deacon  convener." 

*'  And  the  following  members  of  council  voted  for  Bailie 
Fleming,  vix.  William  Mills,  John  Douglas,  John  Boyle  Gray, 
James  Hutchison,  John  Ure,  Robert  M'Gavin,  Henry  Brock, 
William  Bankier,  William  Craig,  Robert  Brand,  Alexander 
Johnston,  James  Turner,  Robert  Hutchison,  John  Small,  James 
Lumsden ;  and  Bailie  Dunlop  and  Bailie  Fleming  both  declined 
to  vote.  There  being  thus  an  equality  of  votes,  Mr  Mills  de- 
clared that  he  gave  his  casting  vote  for  Bailie  Fleming ;  and 
Bailie  Paul  declared  that  he  gave  his  casting  vote  for  Bailie 
Dunlop. 

"  Mr  David  Stow  appeared  and  tendered  his  vote,  under  the 
protest  previously  engrossed,  for  Bailie  Dunlop :  and  Mr  Lead- 
better  protested  that  Mr  Stow's  vote  should  be  now  counted, 
and  Mr  Gray  protested  against  Mr  Stow  appearing  or  giving  his 
vote. 

*'  Thereupon  Mr  Mills  declared  that  Bailie  Fleming  was  duly 
elected  Lord  Provost ;  and  Bailie  Paul  declared  that  Bailie  Dun- 
lop was  duly  elected  Lord  Provost."     Whereupon 

Mr  Gray  protested,  **  that  Bailie  Dunlop  had  not  been  duly 
elected  Lord  Provost,  and  against  his  induction  into  office,  or 
taking  the  oaths,  and  protested  that  Bailie  Fleming  had  been 
duly  elected  Lord  Provost,  and  ought  now  to  be  inducted,  and 
the  oaths  administered  to  him. 

"  The  Dean  of  Guild  protested  that  Bailie  Fleming  had  not 
been  duly  elected  Lord  Provost,  and  against  his  induction  into 
office,  or  taking  the  oaths,  and  protested  that  Bailie  Dunlop  had 
been  duly  elected,  and  ought  now  to  be  inducted,  and  the  oaths 
administered  to  him. 

"  Thereupon  Mr  Mills  administered  to  Bailie  Fleming  the 
oaths  of  allegiance  and  abjuration,  and  Bailie  Fleming  subscribed 
the  same,  with  the  assurance.  Mr  Mills  also  administered  to 
Bailie  Fleming  the  oath  defideli  administratione  officii. 

**  Bailie  Paul  administered  to  Bailie  Dunlop  the  oaths  of  al- 
legiance and  abjuration,  and  Bailie  Dunlop  subscribed  the  same, 
with  the  assurance.  Bailie  Paul  also  administered  to  Bailie 
Dunlop  the  oath  defideli  administratione  officii" 

(Signed)        "  Wm.  Mills.     Hbnet  Paul." 

"  Thereafter  the  council  proceeded  to  the  election  of  magis- 
trates, in  room  of  Bailies  Fleming,  Dunlop  and  Bain,  who  re- 
signed, and  of  Bailie  Small,  who  was  in  the  third  of  the  council 
who  retired  from  seniority  on  the  first  Tuesday  of  November, 
and  unanimously  elected,  and  hereby  do  elect  the  following 
persons  as  bailies  of  the  dry  and  burgh  of  Glasgow,  in  terms  of 
the   Statute,  m.   Alexander  Johnston,  John   Small,   James 


Campbell,  and  John  Bain,  Esquires ;  and  the  said  bailies  now 
elected  took  and  swore  the  oaths  of  allegiance  and  abjuration, 
and  subscribed  the  same,  with  the  assurance ;  also  the  oath  de 
fideli  administratione  officii, 

**  The  council  then  elected,  and  hereby  elect  James  Turner, 
Esq.  to  be  bailie  of  the  river  and  frith  of  Clyde,  and  James 
Lumsden,  Esq.  to  be  depute-bailie,  with  power  to  execute  the 
said  office  of  bailiary,  and  to  administer  justice  to  the  lieges  in 
the  absence  of  the  said  James  Turner,  in  the  same  manner  as 
he  would  have  been  enHtled  to  do  if  personally  present,  in 
terms  of  the  said  Act,  sections  17  and  24. 

"  The  said  James  Lumsden  and  James  Turner  took  and 
swore  the  oaths  of  allegiance  and  abjuration,  and  subscribed  the 
same,  with  the  assurance :  also  the  oath  defideli.*' 

(Signed)     "  Henry  Dunlop.  '  John  Flehing." 

The  respondent  stated,  in  addition  to  what  was  con- 
tained in  the  minute  of  meeting,  that  immediately  after 
he  was  elected  and  had  taken  the  oaths^  Mr  Mills  hung 
round  his  neck  the  gold  chain  and  badge,  and  presented 
him  with  the  seal  of  office,  which  it  has  been  usual  for 
the  Provost  of  Glasgow  to  wear.  The  respondent  also 
averred  that  he  had  acted  as  provost  thereafter  in  the 
discharge  of  the  duties  of  the  office. 

On  17th  November,  the  suspender  presented  this 
bill  of  suspension  and  interdict,  craving  the  protection 
of  the  Court 

"  against  the  attempt  of  John  Fleming,  merchant  in  Glasgow, 
and  councillor  of  that  burgh,  to  usurp  the  office  and  privileges 
of  Lord  Provost  of  the  city  of  Glasgow,  and  to  molest  the  com- 
plainer  in  the  exercise  thereof;"  and  concluding  that  "  the  said 
attempted  or  threatened  molestation  of  the  oomplainer  in  his 
office  of  Lord  Provost  aforesaid,  on  the  part  of  the  said  John 
Fleming,  and  the  said  attempted  or  threatened  usurpation  of 
the  said  office  of  Lord  Provost  by  the  said  John  Fleming,  ought 
and  should  be  simpliciter  suspended,  and  the  said  John  Fleming 
ought  and  should  be  prohibited,  interdicted,  and  discharged 
from  molesting  the  complainer  ia  the  dignity  and  functions  of 
the  said  office,  and  from  usurping  or  claiming,  and  pretending 
to  the  same  on  his  own  behalf." 

The  Lord  Ordinary  granted  a  sist,  and  appointed 
answers,  with  a  view  to  reporting  the  case  to  the  Court, 
reserving  consideration  of  the  interdict  till  the  bill  and 
answers  were  advised. 

A  hearing  afterwards  took  place  before  the  Division 
upon  the  question. 

The  suspender  pleaded — No  one  was  entitled  to  be 
present  at  the  meeting  of  10th  November,  except  an 
existing  councillor  of  the  burgh.  The  only  character 
in  which  any  one  could  claim  to  attend,  must  have 
been  either  as  being  one  of  the  two-thirds  of  the  council 
who  had  remained  in,  or  as  being  one  of  the  ten  coun- 
cillors newly  chosen,  or  as  holding  the  office  of  Dean 
of  Guild  or  Convener.  All  these  persons  were  en- 
titled to  attend,  but  no  other  person  could  claim  to  be 
a  constituent  member  of  the  meeting.  If,  then,  Mr 
Mills  had  not  been  elected  as  a  new  councillor,  as 
a  retired  provost  or  councillor  he  was  not  entitled 
to  appear  at  that  meeting,  or  take  any  part  in  its 
proceedings.  There  were  thirty-two  councillors  al- 
ready there,  and  he  could  not  be  entitled  to  make  a 
thirty-third.  The  council  being  a  complete  body  in 
itself,  nothing  but  the  most  express  and  clear  enact- 
ments could  subject  its  proceedings  to  tbe  control  of 
an  individual  who  was  no  longer  a  constituent  member 
of  it,  and  who  could  not  take  a  part  in  its  delibera- 
tions. This  being  the  case  as  to  the  parties  entitled 
to  be  present  at  the  meeting,  no  one  could  preside 
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who  was  not  a  constituent  member  of  the  council  as 
it  then  existed.     He   could  not  give  a  deliberative 
vote,  and  the  terms  of  section  24,  as  to  the  chief  or 
senior  attending  magistrate  having  a  double  or  casting 
voice  in  case  of  equality,  are  exclusive  of  the  idea 
that  any  one  could  have  this  double  or  casting  voice 
who  had  not  a  single  or  deliberative  one,  or  who  was 
not  a  member  of  the  council.     It  being  thus  plain  that 
the  meeting  could  only  be  attended  by  those  who  were 
its  component  members,  the  obvious  meaning  of  sec- 
tion 24  is,  that  the  casting  voice  shall  be  in  the  person 
who  attends  there  in  the  character  of  chief  or  senior 
magistrate.     But  Mr  Mills  was  not  there  in  any  such 
character.     As,  without  re-election  as  a  councillor,  he 
could  not  have  taken  part  in  these  proceedings  at  all, 
in  respect  of  any  former  dignity  which  belonged  to  him, 
he  could  not,  from  his  re-election,  claim  any  privilege, 
except  such  as  belong  to  a  simple  councillor.    His  title 
to  be  there  at  all  rested  exclusively  on  his  re-election, 
and  there  was  no  pretence  for  recognising  him  at  that 
meeting  in  any  other  character  than  that  which  was 
the  warrant  for  sitting  there.     He  had  ceased  to  be  a 
councillor.     His  magistracy  had  been  annexed  to  his 
old  character  of  councillor,  and  when  the  one  expired 
the  other  could  not  survive  it.     If,  indeed,  Mr  Mills' 
re-election  as  a  councillor  resuscitated  his  dignity  of 
Lord  Provost,  then  there  was  no  vacancy  in  the  chief 
magistracy,  and  Mr  Mills  must  have  remained  provost 
for  three  years  longer,  nay,  for  his  whole  life,  so  long 
as  he  could  find  a  ward  in  Glasgow  willing  to  elect 
him  a  councillor.     If  his  right  to  that  dignity  could 
follow  him,  after  he  left  the  council,  under  his  old  elec- 
tion, and  could  come  with  him  again  when  he  re- 
entered the  council  as  a  new  councillor,  there  was  no 
way  in  which  any  vacancy  in  that  office  could  at  all  be 
created.     Such  vacancies  are  made  by  the  Act  to  arise 
simply  from  the  officers  going  out  of  the  council ;  and 
if  so,  the  dignity  must  be  held  to  be  demitted  in  the 
very  hour  when  that  event  takes  place  which  makes  the 
vacancy.     A  magistrate  going  out  of  the  council  brings 
his  office  entirely  to  an  end,  and  nothing  can  revive  it 
in  his  person  except  his  re-election,  not  by  a  ward 
merely  as  a  councillor,  but  by  the  collective  council 
conferring  the  magistracy  upon  him  anew. 

The  respondent  J9i^a€/e6{ — 1.  The  present  application 
by  suspension  and  interdict  is  incompetent.     The  ar- 
gument maintained  on  this  head  was  similar  to  that 
urged  in  Monteith  v,  M'Gavin,  29th  November  1837, 
and  stated  ante,  p.  103,  with  the  two  following  addi- 
tional pleas :  (1.)  It  is  only  in  the  case  where  there  has 
not  been  induction  into  the  office  that  suspension  and 
interdict,  even  where  otherwise  competent,  constitutes 
an  available  mode  of  procedure :  Provost  of  Glasgow 
V,  Abbey  and  others,  3d  December  1825 ;  4  S.  and  D. 
266.     Watson  and  others  r.  Commissioners  of  Police 
of  Glasgow,  10th  March  1832;  10  S.  and  D.  481.  But 
the  respondent  was  inducted,  and  solemnly  invested 
^'ith  the  insignia  of  office,  and  performed  many  of  the 
most  important  duties  incumbent  upon  him  as  provost, 
before  the  bill  of  suspension  and  interdict  was  inti- 
mated to  him.    (2.)  Even  though  the  bill  of  suspension 
and  interdict  had  otherwise  been  competent,  it  would 
have  been  rendered  incompetent  by  its  having  been 
served  upon,  or  intimated  to  the  respondent  alone,  and 


not  to  any  one  of  the  other  magistrates  or  councillors. 
The  fact  cannot  be  questioned,  and  the  result  in  law 
is  established  by  a  series  of  decisions :  Gillies  v.  Waugh, 
18th  February  1756 ;  Mor.  1875.    Gray  v.  Spence  and 
others,  24th  February  1804;  Mor.  Die.  Royal  Burgh, 
App.  15.     Campbell  v,  Henderson,  24th  June  1814; 
Fac.  Coll.  p.  66 1 .    Orr  v.  Vallance,  2d  December  1 83 1 ; 
10  Shaw,  p.  93.     Even  although  intimation  had  been 
made  to  all  the  councillors,  there  would  have  been  in- 
competency ;  but,  multo  magis  does  the  objection  ap- 
ply when  even  the  pretext  of  competency  is  subverted 
by  non-compliance  with  the  fundamental  rule,  that  all 
the  councillors  must  be  made  parties.     2.  The  respon- 
dent was  validly  elected  Provost  of  Glasgow,  and  is 
legally  in  possession  of  that  office.     The  fundamental 
principle  of  perpetual  succession,  on  which  the  very 
existence  of  a  corporation  depends,  must  likewise  govern 
the  election  of  the  office-bearers  in  town -councils* 
There  must  be  a  perpetuity  not  only  of  the  councillors, 
but  of  the  magistrates,  treasurer,  and  other  functionaries 
elected  by  the  councillors,  whose  continued  existence  is 
necessary  for  preserving  the  public  peace,  and  for  the  ad- 
ministration of  the  affairs  of  the  corporation  or  commu- 
nity.   Under  the  old  system  of  municipal  constitutions, 
there  was  perpetual  succession  in  the  most  plain  and  lite- 
ral sense.    The  provost  and  other  magistrates  continued 
to  exercise  the  functions  of  their  respective  offices  un- 
til the  election  of  their  successors ;  and  in  particular, 
the  provost  presided  at  the  meeting  at  which  his  suc- 
cessor was  nominated.     This  rule  has  not  been  abro- 
gated under  the  new  municipal  system.     In  order  to 
preserve  entire  the  control  of  the  constituency,  and  at 
the  same  time  to  retain  some  experienced  councillors, 
there  was  introduced  a  provision,  that  in  each  year 
one-third  of  the  council  should  go  out  of  office  accord- 
ing to  a  certain  rotation.     But,  at  the  same  time,  the 
Act  embodies  provisions,  not  only  for  the  continuous 
powers  of  the  two  principal  office-bearers,  but  for  an 
important  extension  of  the  time  of  their  continuance 
in  office.     The  17th  section  provides  for  the  original 
election  of  the  "  provost  or  chief  magistrate,"  the  bailies 
and  other  office-bearers,  and  embodies  an  explicit  re- 
ference to  the  set  or  usage  of  the  burgh.     By  section 
24  it  is  provided,  "  that  the  provost  and  chief  magis- 
trate, and  the  treasurer,  shall  always  remain  in  office 
for  the  period  of  three  years,  and  that  they,  as  well  as 
the  other  magistrates  and  office-bearers,  shall  at  all 
times  be  capable  of  being  re-elected."    There  are  con- 
tained in  this  provision  two  important  enactments, 
having  reference  to  the  description  of  the  functionary 
whose  official  existence  is  thus  prolonged,  and  to  the 
period  of  that  prolongation:    Firsts  The  provost  or 
chief  magistrate,  and  the  treasurer,  shall  always  remain 
in  office  for  the  period  of  three  years :  Secandfyy  The 
terms  in  which  is  embodied  the  provision  relative  to 
the  time  of  their  continuance  are  peculiarly  emphatic. 
They  <'  shall  always  remain  in  office  for  the  period  of 
three  years."     Here  the  full  and  complete  period  of 
three  years  is  designated.     There  is  to  be  a  perpe- 
tual continuance  from  the  day  of  their  election,  until, 
by  the  lapse  of  the  completed  three  years,  the  full 
period  shall  arrive,  when,  by  the  re-election  of  them- 
selves, or  the  election  of  their  successors,  their  powers 
shall  be  transmitted  without  even  a  momentary  dls- 
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continuanoe.  The  terms  necessarily  signify  continu- 
ance de  momento  in  momentum  daring  the  whole 
period,  so  that  for  no  time,  however  minute,  shall 
the  community  be  devoid  of  a  provost  or  chief  ma- 
gistrate or  treasurer.  Although,  therefore,  those  of- 
fice-bearers should  be  among  the  third  of  the  council 
who  retire  at  the  end  of  three  years,  there  would  be 
DO  discontinuance  of  their  powers.  Hence  it  appears, 
that  Mr  Mills  was  invested  with  the  powers  of  provost 
on  the  8th,  9th,  and  10th  of  November,  down  to  the 
time  when,  by  the  election  of  his  successor,  the  com- 
plete official  term  of  three  years  had  elapsed.  But  if 
Mr  Mills  preserved  these  powers  entire  till  that  time, 
he  necessarily  possessed  the  right  of  presiding  at  the 
election  of  his  successor,  and  of  giving  a  casting  vote 
in  case  of  equality.  The  suspender,  however,  relies 
on  section  24,  as  proving  the  discontinuance  of  the 
powers  of  the  provost,  and  the  transference  of  them  to 
the  senior  bailie.  But,  ^r#t,  according  to  the  plain 
reading  of  this  section,  the  only  provision  which  it 
makes  relative  to  the  provost,  is,  that  he  shall  always 
remain  in  office  for  the  period  of  three  years,  and  shall 
be  capable  of  being  re-elected,  or,  in  other  words,  that 
unless  re-elected,  his  official  powers  expire  by  the  lapse 
of  three  years.  The  clause  regulating  the  election  of 
magistrates  or  office-bearers  expressly  excepts  the  Lord 
Provost  There  being  thus  no  express  provision  rela- 
tive to  the  election  of  the  provost,  the  section  of  re- 
servation comes  into  operation,  whereby  the  ancient 
usage  must  regulate  the  mode  of  election;  and,  ac- 
cording to  the  usage,  the  provost  uniformly  presided 
at  the  meeting  for  decting  his  successor.  Seeandfy^ 
Even  although  by  a  forced  construction,  the  section 
could  be  deemed  to  be  applicable  to  the  election  of  a 
provost  or  chief  magistrate,  it  can  be  read  in  a  manner 
quite  compatible  with  the  respondent's  argument.  The 
chief  or  senior  attending  magistrate  is  to  have  a  double 
or  casting  voice  in  case  of  equality.  The  chief  ma- 
gistrate may  here  be  read  as  including  the  provost, 
who,  in  all  burghs,  is  the  chief  magistrate ;  and  in  those 
burghs  where  ^ere  is  no  officer  bearing  the  title  of 
provost,  the  chief  magistrate  possesses  the  same  powers, 
and  exercises  the  same  functions.  But  if  the  election 
be  that  of  any  other  magistrate  than  a  provost,  the 
chief  magistrate  is  to  have  a  double  voice  in  case  of 
equality,  or,  in  other  words,  it  is  assumed  that  he  is 
both  councillor  and  provost,  and  therefore  that  he  has 
a  double  vote,  viz.,  both  a  deliberative  and  a  casting 
vote.  But  if  the  election  be  that  of  a  provost,  then 
the  provost  is  to  have  only  a  casting  voice ;  for  then 
he  votes  not  as  councillor  but  as  provost.  If,  as  in  the 
case  of  Jiir  Mills,  he  be  elected  a  councillor,  then  he 
will  have  his  deliberative  voice  as  a  councillor,  and  his 
casting  voice  as  provost.  If  he  be  not  a  councillor,  he 
will  then  have  only  a  casting  voice. 

7%€  Lord  Juatiee-  Clerk  said — We  are  now  to  determine,  in 
the  fim  place,  whether  or  not  this  bill  is  a  competent  proceed- 
ing ;  and,  Mecondljff  whether,  on  the  merits  that  are  raised  by 
the  suspension,  this  interdict  ought  to  be  granted.  After  the 
decision  pronounced  in  M'Gavin*B  case,  it  was  reasonably  to 
be  expected  that  the  course  that  has  been  adopted  would  be 
followed  by  the  counsel — not  to  raise  that  question,  whether, 
in  regard  to  matters  of  election  in  any  of  our  royal  burghs,  it 
was  a  competent  proceeding  to  come  to  us'  to  seek  redress  in 


this  summary  manner.     The  jurisdiction  of  the  Court  in  such 
cases  is  not  disputed,  but  the  competency  of  this  bill  of  suspen- 
sion, and  the  competency  of  awarding  interdict,  has  been  cer- 
tainly questioned.     Now,  there  are  two  points  of  importance 
to  consider  before  we  can  decide  that  this  is  a  competent  pro- 
ceeding.    In  the^rs^  pl^ce,  as  regards  the  induction  into  office, 
and  that  point  was  not  decided  by  anything  that  passed  in  the 
case  of  M* Gavin,  as  appears  both  from  the  bill  and  answers ; 
and,  secofu//y,  there  is  a  most  important  point  for  consideration, 
viz.,  whether  the  whole  of  the  parties  who  ought  to  be  parties 
to  this  case  are  here.     Both  those  points  deserve  consideration, 
because  I  should  be  of  opinion,  that  if,  notwithstanding  the 
jurisdiction  of  this  Court,  and  the  competency  of  the  applica- 
tion by  bill  of  suspension  and  interdict,  there  has  been  here 
such  instalUtion  of  this  respondent  as  would  amount  to  a  final 
and  complete  installation,  I  say  that  that  will  found  a  bar  to 
your  Lordships  interfering  in  this  manner.     And  if  that  could 
be  made  out  to  your  satisfaction,  I  certainly  would  not,  although 
we  have  jurisdiction,  grant  the  remedy.     I  have  attended  as 
closely  as  I  could  to  the  arguments  on  which  that  induction  or 
actual  installation  is  maintained  by  the  respondent,  and  I  am 
bound  to  say,  that  I  do  not  think  that  proposition  has  been 
made  out.     I  certainly  do  think  it  is  our  bounden  duty  to  look 
to  the  minutes  before  us  of  the  proceedings  of  this  annual  elec- 
tion in  Glasgow.     They  are  the  authentic  minutes  made  up  by 
the  official  persons  who  are  sworn  to  do  their  duty  faithfully. 
They  are  authenticated  by  their  subscription,  and  apparently  in 
a  perfect  state ;  and  it  is  on  the  face  of  those  mtnutes  that  we 
are  to  determine  as  to  what  has  taken  place.     A  second  meet- 
ing occurred  on  the  16th,  the  minutes  of  which  are  ci'rtified  by 
the  town-derk,  but  under  the  admission  that,  according  to  the 
custom  and  invariable  practice  of  town-councils,  they  have  not 
been  sanctioned  by  a  subsequent  meeting.     But  with  regard  to 
the  first  meeting,  the  minutes  are  in  the  book,  and  duly  authen- 
ticated by  the  town<«lerk  and  the  subscriptions  of  both  Mr  Dun- 
lop  and  Mr  Fleming,  and  the  minutes  ot  the  second  meeting  on 
the  16th  are  authenticated  by  thif  town-clerk.     Now,  as  fiur  as 
serves  our  purpose,  these  are  the  regular  minutes,  and  contain 
the  res  geitte  of  the  proceedings.     With  that  evidence  before  us, 
and  keeping  in  view  that  this  bill  is  presented,  and  a  sist  granted 
by  the  Lord  Ordinary  on  the  17th,  the  election  having  taken 
place  only  on  the  10th,  the  averment  is,  that  the  one  parfy  was 
acting  while  the  other  was  not,  and  while  he  knew  that  the 
former  claimed  the  possession  of  the  office.     But  laying  all 
those  matters  out  of  view,  and  keeping  under  our  consideration 
the  minutes,  the  question  comes  to  be,  has  there  been  such 
an  induction  or  installation  into  office,  and  such  possession,  as 
would  render  this  an  incompetent  proceeding,  admitting  that 
we  have  jurisdiction,  and  a  right  to  interfere  in  a  summary 
form,  as  was  found  in  the  case  of  M*Gavin  ?    Now  I  beg  leave 
to  say,  for  one,  that  I  cannot  discover  anything  like  evidence  on 
the  face  of  those  minutes,  that  Mr  Fleming's  situation  was  in 
the  least  degree  better  than  that  of  Mr  Dunlop,  because  I  see, 
that  from  the  first  commencement  of  the  proceedings,  on  the 
face  of  that  minute,  there  begins  an  assertion  of  right  on  the 
part  of  each  individuaL     We  see,  that  while  each  party  takes  a 
protest  against  the  proceedings  of  the  other,  we  have  the  same 
ceremony  performed  to  both,  of  swearing  into  office,  the  one 
through  the  instrumentality  of  Mr  Mills,  and  the  other  through 
that  of  Bailie  Paul,  acting  as  the  senior  or  chief  magistrate  of 
Glasgow,  so  that,  as  to  the  actual  swearing  in  of  the  parties, 
they  stand  exactly  in  the  same  situation.     Then,  as  to  the  sub- 
sequent proceedings,  they  just  go  on  as  on  the  hce  of  those 
minutes,  and  they  stand  authenticated  by  the  subscriptions  of 
both  parties.     The  town-derks,  in  the  dischaiige  of  their  duties, 
did  not  think  themselves  warranted  in  having  the  minutes  pre- 
pared in  a  different  form.     With  regard  to  the  proceeding  on 
the  16th,  I  don't  intend  to  trouble  you,  because  it  just  indicates 
no  greater  proof  of  possession  in  favour  of  Mr  Fleming  than  of 
Mr  Dunlop.     Then  the  bill  is  presented  and  the  sist  granted  on 
the  17th.     1  know  that  it  is  said  thai  something  more  took 
place,  and  after  Mr  Mill's  casting  vote  and  declaration  in  &vour 
of  Mr  Fleming,  he  went  a  step  further.     And  it  is  said  that  Mr 
Fleming  got  possession  of  the  chain  and  seals  of  office.     But 
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there  is  no  evidence  in  the  minutes  of  all  this,  or  that  the  chain 
was  taken  from  the  one  and  put  on  the  other,  nor  an3rthing  that 
appears  to  show  that-&  symholical  ceremony  bad  taken  place. 
But  we  are  told  that  Mr  Fleming  got  possession  of  this  chain — 
how,  I  don't  see  asserted.-     I  don't  see  it  asserted  that  Mr  Mills 
came  with  it  about  bis  neck ;  but  whether  he  had  it  about  his 
neck  or  took  it  out  of  his  pocket,  we  are  tdd  that  it  fell  into 
the  possession  of  Mr  Fleming,  and  that  he  wore  it.     In  refer- 
ence to  the  proceeding  of  induction,  we  cannot  pay  the  least  re- 
gard to  this.     Mr  Mills  may  hate  given  it  to  Mr  Fleming  on 
this  day,  but  I  don't  even  know  whether  he  gave  it  tcf  him  on 
this  day  or  not.     But^  as  to  this  chain,  I  don't  think  it  makes 
the  induction  or  the  possession  of  office  one  whit  better.     Al- 
though, therefore,  these  proceedings  as  to  this  chain  bad  taken 
place  at  the  meeting  of  the  10th,  what  a  perfectly  simple  matter 
it  would  have  been  for  Mr  Fleming  to  have  said,  **  This  is  all 
very  well,  but  I  will  do  no  more,  and  you  may  save  yourself 
any  trouble,  as  it  is  my  opinion  that  you,  Mr  Dunlop,  are 
elected."     How  was  it  known  that  he  was  to  persist  in  this 
claim  ?    But  no  sooner  was  the  attempt  made  on  the  16th  by 
Mr  Fleming  to  take  possession  of  the  office  than  the  application 
was  made  to  your  Lordships.     I  am  quite  clear  that  there  is 
nothing  in  the  possession  or  induction  that  founds  an  objection 
as  to  the  competency ;  but  there  remains  another  objection,  viz. 
whether  there  are  before  you  the  proper  parties  to  enable  you 
to  dispose  of  this  interdict  against  Mr  Fleming,  and  against  Mr 
Fleming  alone.     We  have  had  a  long  argument  on  that  part  of 
the  case,  and  I  have  duly  considi>red  it ;  and  there  has  been  a 
good  deal  said  about  the  opinions  I  have  delivered  in  the  case  of 
Orr  and  Vallance.     Now,  I  beg  to  say,  that  I  don't  see  the 
Biightest  difficulty  that  arises  in  regard  to  the  views  that  I  ex- 
pressed in  those  cases  with  reference  to  the  views  that  I  now 
entertain.     I  was  there  called  upon  to  interpret  what  was  done 
during  the  existence  of  a  former  code  of  election  laws.     No  one 
can  deny  that  these  cases  occurred  when  those  election  Statutes 
were  the  binding  law  of  the  land  both  in  county  and  burgh  elec- 
tions.    The  law  chose  to  establish  by  that  code  a  remedy  of  a 
summary,  prompt,  and  decisive  nature ;  but  this  remedy  of  pe- 
tition and  complaint  was  applicable  to  the  proceedings  of  annual 
elections.     In  the  case  of  Anstruther  this  was  clearly  establish- 
ed; and  in  Vallance's  case,  the  election  complained  of  took 
place  at  an  intermediate  meeting  of  the  council  of  the  burgh  of 
Lauder  for  the  purpose  of  filling  up  a  vacancy,  and  an  attempt 
was  there  made  to  get  at  that  case  by  presenting  a  bill  of  sus- 
pension against  this  election  at  the  instance  of  certain  parties. 
The  question  was,  whether  this  was  a  competent  proceeding  ? 
and  I  held  then,  and  hold  now,  that  it  was  not  competent.     I 
was  of  opinion  that  no  such  suspension  could  be  entertained, 
and  as  an  illustration,  I  stated  that  it  was  an  attempt  to  get  the 
better  of  the  ordinary  rule  by  which  all  the  parties  must  be 
here  either  as  coniplainers  or  respondents.     That  opinion  I  still 
entertain.     But  that  code  of  law  is  now  entirely  swept  away. 
The  present  application,  however,  is  made  on  the  principle  of 
common  law.     It  is  manifest,  on  the  face  of  the  minutes,  that 
Dunlop  was  the  party  truly  elected,  and  that  he  applies  to  your 
Lordships  for  interdict  against  a  person  molesting  him  in  his 
office.     I  don't  think  it  necessary  for  him  to  bring  before  us  all 
the  Magistrates  and  Council.     And  I  must  just  observe,  that  in 
the  case  of  Watson,  the  opinion  which  I  gave  in  Vallance's  case 
is  completely  explained.     Soon  after  the  passing  of  these  Acts  of 
Geo.  II.,  the  state  of  business  was  such,  that  questions  of  this  kind 
could  be  decided  as  summarily  in  a  declarator  or  reduction,  as  in  a 
petition  and  complaint,  because  I  see  the  interlocutors  were  pro- 
nounced in  most  of  those  cases  in  the  first  or  second  week  of 
January.     I  have  only  farther  to  observe,  that  there  is  no  at- 
tempt here  to  reduce  any  thing  that  can  be  called  a  corporate 
act.     The  application  is  made  in  reference  to  the  regular  mi- 
nutes of  this  election,  from  which  it  ia  said,  **  it  will  appear 
that  I  am  the  person  duly  elected  at  the  time,  but  a  molestation 
has  taken  place  by  a  person  usurping  the  office,"  and  he  calls 
for  our  interference  in  such  circumstances.     I  do  not  see  that  it 
is  at  all  necessary  that  the  whole  councillors,  or  the  minority 
for  Mr  Fleming,  should  be  made  parties.     With  regard  to  the 
interest  of  those  parties,  they  are  not  ignorant,  I  presume,  of 
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this  application,  which  must  be  well  known  to  the  whole  6f 
them,  and  if  they  had  the  interest  ascribed  to  them  by  Mr 
Fleming's  counsel,  they  might  have  applied  to  be  allowed  to 
sist  themselves  in  this  application,  and  to  have  been  heard  for 
that  interest ;  and  we  would  have  heard  them  with  the  same 
patience  "as  the  respondent  And  therefore,  I  humbly  think 
that  that  is  a  rule  of  law  whidi  your  Lordships  are  not  bound  to 
follow  in  the  present  case.  It  might  be  applicable  under  certain 
circumstances^  but  net  to  the  case  before  your  Lordships.  I  am 
therefore  satisfied,  that  there  is  no  bar  to  this  application,  either 
as  regards  the  possession  of  the  competency  of  calling  only  Mr 
Fleming ; — the  only  question  Is,  what  is  the  fair  construction  of 
this  Act  of  Parliament,  which  it  is  admitted  is  rather  obscure, 
and  requires  a  great  deal  of  study  ?  But  I  am  perfectly  satisfied, 
that  although  Mr  Mills  bad  been  in  for  four  years,  the  rule  point-* 
ed  out  by  the  Statute  Was,  that  he,  in  November  1837,  did  cease 
to  have  any  connection  with  that  office.  He  then  wta  a  person 
that  either  had  it  in  his  power  to  offi*r  himself  at  the  nett  elec- 
tion, or  refuse  to  do  so.  He  did  not  choose  to  otfer  himself  to 
his  own  ward,  but  to  another,  and  he  had  a  majority  of  votes. 
But  he  might  not  have  chosen  to  accept — ^he  might  have  been 
prevented  by  sickness,  or,  like  his  venerable  predecessor,  he 
might  have  been  travelling  on  the  continent — ^he  might  have 
been  anywhere  whatsoever — and  the  question  is,  whether,  when 
he  was  re-elected,  and  when  the  councillors  of  the  burgh  of 
Glasgow  met  to  elect  a  Lord  Provost,  he  was  entitled  to  say, 
I  am  not  only  a  voter  in  respect  of  my  new  office,  but  I  atm  also 
entitled  to  give  my  casting  vote  ?  In  what  capacity  ?  As  Lord 
Provost  ?  'That  is  the  question  we  have  to  determine ;  and  I 
have  no  difficulty  in  determining  it,  oir  giving  a  fair  and  due 
construction  to  those  various  clauses.  'There  is  not  the  tallest 
doubt  that  section  twenty-four  is  obscurely  worded ;  but  I  am 
perfectly  satisfied,  that  that  parenthesis  was  not  necessary^  and 
bad  come  to  be  inserted  when  they  added  to  that  clause  the 
proviso  about  the  three  years,  which  provided  for  no  other  than 
the  chief  magistrate  and  treasurer.  And  it  is  said  that  thia 
shows  the  great  predilection  of  the  Statute  for  the  continuity 
of  the  offices  of  Lord  Provost  and  treasurer }  in  short,  that  the 
offices  of  Lord  Provost  and  treasurer  are  fav'ouritea  of  the  Sta- 
tute. I  am  of  opinion,  that  it  is  impossible  to  give  greater 
effect  to  their  continuance  in  office,  than  what  is  discoverable 
from  the  Statute,  that  after  having  run  their  three  years,  they 
are  just  in  the  same  situation  as  any  other  councillor  of  the 
burgh.  If  we  are  told  that  the  treasurer  is  also  a  favourite  of 
the  Legislature,  and  that  he  might  continue  to  be  treasurer  till 
the  election  of  his  successor,  I  should  be  gUd  to  ask  this 
question^  is  the  treasurer  also  a  member  of  this  meeting,  and 
would  he  also  be  entitled  to  come  to  this  election  ?  Would  he 
be  entitled  then  to  vote  also  ?  1  think  it  clear,  that  if  this  fa- 
vouritism of  the  Lord  Provost  is  the  ground  on  which  be  is 
said  to  exercise  this  privilege, — the  same  favour  being  also 
shown  to  the  treasurer  of  continuing  as  long  in  his  office, — it 
would  follow,  that  be  also  would  be  entitled  to  take  his  seat  and 
vote  for  the  election  of  his  successor.  It  would  follow  in  the 
one  case  as  well  as  in  the  other.  And  therefore,  it  would,  ac- 
cording to  this  construction,  come  to  this  result,  that  although 
it  is  notorious,  in  point  of  fact,  that  the  council  consists  of 
thirty-two  members,  you  would  thus  add  two  more,  making  the 
whole  number  thirty-four,  because  the  right  of  the  treasurer  is 
just  the  same  as  that  of  the  provost.  We  must  look  at  the 
question  just  as  if  this  individual  had  not  been  re-elected  at  all. 
And  then  the  person  stands  in  this  most  extraordinary  position, 
that  although  he  is  not  even  entitled  to  enter  the  council  door, 
or  to  interfere  with  their  deliberations  any  more  than  a  perfect 
stranger — for  he  is  just  a  stranger ;  he  is  like  one  who  was  once 
in  the  council,  but  the  constituency  have  not  re-elected  him,  or 
he  has  resigned,  and  declares  that  he  never  intends  to  be  re- 
elected— yet,  because  he  knows  the  parties  are  equally  divided, 
is  he  therefore  to  thrust  himself  forward,  and  force  them  to  take 
his  casting  vote,  although  he  has  no  deliberative  vote  ?  What  is 
the  meaning  of  a  casting  vote  by  a  man  who  says  he  has  only 
a  casting  vote  ?  The  casting  vote  can  be  exercised  by  none  ex- 
cept one  who  has  a  deliberative  vote.  The  Act  of  PM'liamentas 
to  the  first  dection,  says,  that  when  there  shall  be  an  equality,. 
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a  certain  councillor  shall  bave  a  casting  vote :  but  before  that  he 
roust  have  exercised  his  deliberative  vote.  Now  it  comes  to  this, 
that  this  person,  who  is  to  all  intents  and  purposes  in  the  eye 
of  law  an  utter  stranger,  notwithstanding  claims  a  casting  vote, 
although  he  has  no  deliberative  vote.     I  say  Mr  Mills'  situation 
is  exactly  the  same,  and  if  be  had  not  been  re-elected  after  his 
curriculum  was  finished,  he  had  no  right  to  be  at  the  meeting, 
and  bad  nothing  earthly  to  do  with  the  matter.     While  I  agree 
in  the  sound  interpretation  given  by  Mr  Reddie  in  his  opinion 
as  to  the  party  having  the  right  to  a  casting  vote  on  the  election 
of  magistrates,  I  am  bound  to  say,  that  I  entirely  differ  from  him 
with  regard  to  the  proceeding  on  the  day  of  opening  the  poll 
books.     I  am  satisfied  that  Mr  Mills  had  no  more  right  to  open 
the  poll  books  than  to  give  the  casting  vote.     He  was  out  of 
office,  and  a  candidate  for  another  ward  ;  and,  therefore,  what 
had  he  to  do  with  the  poll  books  any  more  than  a  stranger  ? 
But  Mr  Reddie  thought  he  had  this  ministerial  act  to  do,  while 
he  distinctly  gave  his  opinion  thut  Bailie  Paul  should  be  con- 
joined with  him.     No  doubt  when  it  comes  to  the  particular 
ward  for  which  Mr  Mills  was  a  candidate,  it  was  thought  that 
he  ought  not  to  officiate,  and  he  declines ;  but  if  the  law  called 
on  him  to  perform  this  duty,  he  ought  to  have  opened  the  book, 
although  he  himself  and  his  whole  family  had  been  candidates. 
We  roust  here  apply  the  common  principle  of  election  law :  and 
did  any  body  ever  doubt,  that  at  a  Michaelmas  meeting,  the 
president,  if  he  was  a  candidate  for  the  representation,  might 
give  his  casting  vote  notwithstanding?  Because  a  party  stands 
in  that  delicate  situation,  is  be  not  to  go  through  his  work  ? 
So  far  from  thai  being  the  rule,  it  is  just  the  contrary.     But  I 
think  the  duty  was  properly  and  legally  vested  in  Bailie  Paul, 
and  that  he  should  have  opened  the  books.     But  what  is  to  be 
said  to  another  extraordinary  part  of  the  proceedings  ?  The  new 
councillors  aie  to  be  sworn  in,  and  by  whom  is  that  duty  to  be 
done  ?    By  Bailie  Paul ;  and  he  swears  in  the  stranger  Mills 
along  with  the  rest  of  the  newly  elected  portion  of  the  council. 
Under  those  circumstances,  I  do  confess,  that  upon  a  fair  con- 
struction of  the  Act,  I  think  it  clear,  that  no  such  provision  is  con- 
templated as  this,  that  after  the  Lord  Provost  has  for  a  moment 
gone  out  of  office,  he  should  interfere  again  in  those  proceed- 
ings, except  in  the  capacity  of  a  councillor,  to  which  he  was  re- 
elected.    Was  it  ever  intended  that  he  was  to  be  provost  in  all 
time  cpming?  Can  this  be  conceived  on  looking  to  the  fair  in- 
terpretation of  the  Act  ?  No  doubt  we  are  told  that  there  would 
be  a  great  difficulty,  supposing  that  all  the  magistrates  were 
going  out  of  office,  and  that  if  they  did  not  allow  the  old  Pro- 
vost to  come  in,  the  thing  would  stand  still.     Now,  I  do  not 
think  it  would  stand  still,  because  you  have  the  declaration  of 
the  Legislature  in  regard  to  the  first  election  under  the  new 
Act,  by  which  provision  is  made,  that  the  casting  rote  shall  be 
exercised  by  the  councillor  having  the  largest  number  of  votes. 
Now,  if  the  eldest  councillor  was  not  competent  to  do  that, 
would  the  burgh  otherwise  have  no  magistrates  ?  All  1  say  is, 
that  the  necessity  of  the  case  would  then  render  it  necessary 
for  the  town-clerk  to  act.     It  is  declared  by  the  Act,  that  the 
provost,  with  the  assistance  of  the  town-clerk,  shall  do  that 
duty.     But  it  is  my  humble  opinion,  that  in  order  to  extricate 
matters,  it  would  be  necessary  to  go  to  that  proviso  as  to  the 
eldest  councillor,  or  to  have  the  assistance  of  the  town -clerk. 
But  will  that  found  any  argument  in  support  of  the  extraordi- 
nary proposition  before  you,  that  although  the  person  is  a 
stranger,  he  is  still  to  be  entitled  to  come  forward  and  give  his 
vote  ?     If  the  Statute  is  so  constructed,  and  when  that  point 
arises,  an  application  can  be  made  to  a  court  of  law,  if  they  be 
not  satisfied  with  what  I  have  now  said.     But  Mr  Mills'  de- 
ciding this  election  was  wholly  unwananted,  on  a  fiiir  construe* 
tion  of  the  Statute.     Put  the  case,  that  Mr  Mills  having  died 
before  the  election,  and  an  attempt  had  been  made  to  bring  for- 
ward the  former  provost,  Mr  Graham,  he  might  say,  '*  I  was 
the  last  Lord  Provost,  the  other  being  unfortunately  dead,  and 
I  come  here  to  take  a  part  in  your  deliberations,  and  give  my 
casting  vote."     I  have  come  to  the  conclusion,  that  the  council 
ought  to  have  been  guided  by  the  opinion  of  their  legal  asses* 
sor,  instead  of  that  which  was  adopted  by  one  party  of  it.     I 
have,  therefore,  no  difficulty  in  thinking,  that  on  (ha  &ce  of  the 


roinutes  the  elected  person  was  Mr  Dunlop,  and  that  he  has  com- 
petently come  before  you  to  have  your  protection,  by  granting  an 
interdict  against  Mr  Fleming,  to  prevent  that  individual  inter- 
fering with  him,  or  in  any  way  molesting  him  in  his  office.  I  have 
just  one  word  with  regard  to  Bailie  Paul.  I  think  there  is  a  very 
good  answer  to  the  objection  brought  against  him,  that  you  bave 
it  in  the  face  of  those  minutes  that  not  the  slighcst  objection  was 
taken  against  Bailie  Paul,  to  the  effect  that  he  did  require  to  be 
re-elected.  You  bave  four  bailies  elected,  and  nobody  denying 
his  right,  and  no  protest  taken  afterwards.  But  he  at  once 
appears  and  swears  in  the  ten  councillors.  He  is,  therefore, 
in  the  exercise  of  the  office  at  the  time — he  is  acknowledged  by 
the  council  to  be  such ;  nay,  they  could  not  assemble  at  the 
election  without  his  having  that  office  in  him.  It  is  therefore 
obvious,  that  we  have  not  the  slightest  complaint  against  Bailie 
Paul,  and  noboily  then  or  now  interdicting  him  from  exercising 
the  duties  of  a  senior  magistrate  of  Glasgow.  Therefore,  on 
all  these  grounds,  I  am  humbly  of  opinion,  that  we  are  called 
on  to  act  directly  and  decidedly,  and  if  they  like  to  bring  their 
declarator  they  may.  But  the  question  now  before  us  is  a 
question  of  possession,  who  is  entitled  to  be  in  this  office  ?  I 
am  therefore  for  passing  the  bill  and  granting  the  interdict. 

Lord  GlenUe  concurred  in  the  opinion  of  the  Lord  Justice- 
Clerk. 

Lord  Medtvyn, — I  certainly  would  have  delivered  my  opinion 
at  some  length  on  this  question,  were  it  not  for  the  lateness 
of  the  hour.  My  opinion  is  decidedly  that  of  your  Lord- 
ship. That  this  gentleman  should  have  the  power  of  being 
in  the  council,  and  acting  as  Lord  Provost  seems  to  mc 
absurd. 

Their  Lordships  then  passed  the  bill,  and  granted 
the  interdict  as  craved. 

Lord  Ordinary^   Cuninghame Act.   D.    M*Neill,   Neaves, 

Moncrein*;  James  Burness,  S.S.C,  Agent, — Alt.  Dean  of  Fa- 
culty (Hope),  Solicitor- General  (Rutherfurd),  Ivory,  Hunter; 
C.  J.  F.  Orr,  W.S.,  Agent [J.D.M.] 


16M  December  1837. 

Second  Division. — (J.D.M.) 

No.  72. — Peter  Habvet,  Petitioner  and  Complainer^ 

V.  A.  B.,  Respondent. 

Act  of  Sederunt,  6th  March  17S3 — Competency — Process — 
Petition  and  Complaint — Malversation — Concourse — Held 
incompetent  for  a  private  party  ^  without  concourse  of  the  puh^ 
lie  prosecutor,  to  insist  in  a  complaint  against  an  inferior 
Judge  for  malversation  in  office  in  reference  to  a  cause  in  which 
the  complainer  was  a  party,  which  concluded  only  for  suspen* 
sionfrom  office  or  penalties. 

This  was  a  complaint  presented  at  the  instance  of  a 
private  party,  alleging  that  the  respondent  acted  as 
agent  in  an  application  which  came  before  him  as  a 
Judge,  the  respondent  holding  a  commission  as  Sheriff- 
substitute.  The  substance  of  the  complaint  was,  that 
the  respondent 

*'  has  thereby  been  guilty  of  malversation  in  his  office  of  She- 
riff-substitute  aforesaid,  and  has  been  guilty  of  a  gross  violation 
both  of  the  common  law  of  the  land  and  of  the  before-recited 
Act  of  Sederunt  QSth  March  1783J,  or  of  one  or  other  of  them, 
and  has  thereby  subjected  himself  to  pains  and  penidties,  and 
ought  either  to  be  deprived  of,  or  suspended  from  his  office,  or 
visited  with  such  other  punishment  as  your  Lordships  may  deem 
suitable  to  his  ofience." 

The  words  of  the  Act  of  Sederunt  are  as  follows : 

**  The  Lords  of  Council  and  Session  considering  that  it  is 
contrary  to  law,  and  subversive  of  the  impartial  administration 
of  justice,  for  any  Judge  to  act  as  procurator  or  agent  in  any 
cause  depending  before  his  Court,  and  as  it  is  a  similar  abuse, 
tliat  any  clerk  of  Court,  or  his  depute,  having  trust  and  custody 
of  proci  sses  iuid  writs  produced  therein,  and  being  employed 
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in  extracting  of  acts  and  decreets,  should  be  agents  or  procura- 
tors in  these  processes ;  and  having  observed,  in  the  course  of 
certain  processes  depending  in  this  Court,  that  such  illegal  and 
improper  practices  have  prevailed  in  some  of  the  Inferior  Courts, 
and  may  prevail  in  others,  the  Lords  therefore,  to  prevent  such 
abuse  in  time  to  come,  do  hereby  strictly  prohibit  and  discharge 
all  Sheriff-substitutes,  magistrates  of  burghs,  and  other  judges 
whatever,  and  the  Sheriff-clerks,  clerks  to  Bailie  Courts,  and 
other  clerks  of  court  within  Scotland,  and  their  deputes,  not 
only  from  acting,  either  directly  by  themselves,  or  indirectly  by 
mediation  of  any  confident  persons,  procurators  or  agents  be- 
fore their  several  courts,  in  any  action  or  cause  depending,  or 
to  depend  before  them,  but  also  from  giving  partial  counsel  or 
advice  in  any  such  action  or  causes,  and  that  under  the  pains 
of  law  for  malversation  in  office,  excepting  always  herefrom  pe- 
titions or  applications  for  commitment ;  and  they  hereby  ap- 
point this  Act  to  be  inserted  in  the  books  of  sederunt,  and  copies 
to  be  transmitted  to  each  Sheriff-clerk,  with  injunctions  that 
he  affix  the  same  in  the  most  patent  place  of  his  office,  and  trans- 
mit a  copy  thereof  to  the  clerk  of  each  bailie  court,  and  other 
court  within  his  jurisdiction,  with  the  like  injunctions  to  affix 
the  same  upon  the  most  patent  place  of  their  respective  offices, 
that  all  concerned  may  be  certiorate  thereof,  and  that  none  may 
pretend  ignorance." 

The  petition  prayed  their  Lordships 

"  to  ordain  this  petition  to  be  served,  and  either  grant  warrant 
for  bringing  him  before  you  for  examination,  or  ordain  him  to 
lodge  answers  to  the  complaint  within  a  short  time,  and  there- 
aiter  resume  consideration  of  the  complaint,  with  or  without 
answers,  and  find  that  the  said  A.  B.  has  been  guilty  of  malver- 
sation in  office,  or  has  otherwise  acted  illegally,  in  so  far  as  he 
has  acted  both  as  agent  and  also  officiated  as  judge  in  the  pro- 
ceedings above  detailed,  and  on  that  account  deprive  the  said 
A.  B.  of^  or  suspend  him  from  said  office,  or  award  against 
him  such  other  penalty  as  your  Lordships  shall  see  cause ;  and 
also  to  find  the  said  A.  B.  liable  in  the  expenses  of  this  com- 
plaint." 

The  petition  was  presented  without  the  concurrence 
of  the  public  prosecutor. 
In  the  body  of  the  petition  it  was  stated  : 

"  The  compUiner  will  of  course  take  steps  against  the  said 
A.  B.,  and  the  other  parties  implicated,  in  order  to  obtain  per- 
sonal reparation  for  the  injury  and  damage  which  he  has  sus- 
tained by  the  above  illegal,  unwarrantable  and  oppressive 
proceedings.  But  in  the  meantime,  he  feels  himself  called 
upon  to  lay  (he  matter  before  your  lordships,  under  the  pre- 
sent complaint,  so  that  a  public  example  may  be  made,  on  ac- 
count of  the  flagrant  violation  of  judicial  duty  and  gross  inter- 
ference with  the  due  administration  of  justice  which  has  been 
committed  by  the  said  A.  B.  It  is  unnecessary,"  it  is  added, 
"  to  say  anything  in  order  to  support  this  complaint,  or  show 
the  propriety  of  visiting  its  object  with  public  punishment." 

In  the  answers  for  the  respondent,  the  statements  in 
the  petition  were  expressly  denied,  but  an  objection 
was  taken  to  the  competency  of  the  application,  on  the 
ground  that,  being  of  a  criminal  nature,  the  concur- 
rence of  the  public  prosecutor  was  essential :  Mcin- 
tosh of  Raigmore  v.  M^Kenzie,  in  1819;  1  Bligh's 
Appeals,  p.  272.  M^Aulay  v,  M*Kcnzie,  23d  Novem- 
ber, 1830;  9  Shaw,  p.  48  ;  Jurist,  Vol.  III.  p.  34. 

At  advising, 

Lard  Jftstice- Clerk Looking  at  the  case  of  M'Aulay,  which 

is  before  me,  in  which  it  was  fully  considered  whether  it  was 
competent  for  a  private  party  to  bring  such  a  complaint  with- 
out the  concourse  of  the  public  prosecutor,  where  the  Court 
pronounced  a  unanimous  judgment,  that  it  was  not  a  competent 
proceeding,  and  which  was  a  decision  pronounced  posterior  to 
that  in  Macfarlane's  case,  founded  on  by  the  petitioner,  I  think 
this  petition  ought  to  be  refused.  I  do  not  approve  of  the  pe- 
titioner's statem(;nt,  that  he  is  to  bring  an  action  of  damages, 
while  he  insists  in   bis   present  application,   thus  attempting 


to  gain  an  expression  of  the  opinion  of  the  Court,  so  as  to 
give  him  two  strings  to  his  bow ;  but  I  do  not  go  on  that  ground 
at  present. 

Lord  Glenlee, — This  case  is  not  so  strong  as  M*Aulay*s,  for 
there  the  prayer  ended,  or  to  do  otherwise  as  to  the  Court  might 
seem  meet,  but  here  there  is  nothing  craved  but  punishment, 
with  a  threat  in  the  body  of  the  petition  of  an  action  of  da- 
mages. 

Lord  Medwyn, — Had  it  not  been  for  M'Aulay'scase,  I  would 
have  thought  Macfarlane's  well  decided. 

Lord  Meadowbank  absent. 

The  petition  was  then  refused,  with  expenses,  as  in- 
competent. 

Act,  D.  M'Neill,  G.  G.  Bell;  James  Peddie,  junior,  W.S., 
Agent, — Alt.  Dean  of  Faculty  (Hope),  Neaves ;  Campbell  and 
Macdowall,  S.S.C,  AgetUs T.,  Clerk fJ.D.M.] 


\&th  December  1837. 

Second  Division (J.D.M.) 

No.  73. — John  Lea,  Pursuer  of  Cessio,  Petitioner, 

Cessio — Liberation — In  a  process  of  cessio,  all  the  creditort 
must  be  fairly  in  Court  before  liberation  can  be  granted. 

The  petitioner  having  been  imprisoned  in  the  tol- 
booth  of  Musselburgh  on  the  2d  November  last,  for 
not  making  payment  of  the  sum  of  £15,  presented  a 
petition  to  the  Sheriff  of  Edinburgh,  in  the  usual  terms, 
praying  the  Sheriff  to  appoint  a  day  and  hour  for  his 
examination,  and  for  warrant  of  intimation,  *<  and,  on 
production  of  a  copy  of  the  Edinburgh  Gazette,  con- 
taining notice  of  intimation,  and  a  certificate  of  the 
transmission  of  the  letters,  or  execution  of  citation,  and 
a  bond  of  caution,  to  grant  warrant  to  liberate  the  pe- 
titioner from  the  jail  of  Musselburgh  ;  and  also  to  grant 
a  personal  protection  against  the  execution  of  diligence 
for  any  civil  debt  contracted  at  or  prior  to  the  lodge- 
ment hereof,  until  the  final  disposal  of  the  same ;"  and 
for  the  benefit  of  the  process  of  cessio. 

The  Sheriff  granted  the  usual  warrant,  and  fixed 
Monday  the  8th  January  next,  at  eleven  o'clock  fore- 
noon, before  the  Sheriff,  for  the  pursuer's  public  exami- 
nation. Notice  to  the  creditors  was  inserted  in  the 
Edinburgh  Gazette,  and  copies  of  the  notice  sent  in 
letters,  by  post,  to  each  of  the  creditors.  And  a  copy 
of  the  Gazette  and  a  certificate  of  intimation  having 
been  produced  in  process,  the  Sheriff-substitute,  "  hav- 
ing considered  the  conclusion  for  liberation  and  per- 
sonal protection,  supersedes  the  consideration  of  that 
craving  until  the  diet  fixed  for  the  examination  of  the 
pursuer." 

The  pursuer  reclaimed  to  the  Court,  in  terms  of  the 
eighth  section  of  the  Statute,  and  prayed  for  a  warrant 
of  liberation  and  personal  protection,  on  caution  to  at- 
tend all  diets  of  Court  whenever  required,  under  the 
penalty  of  £15,  being  the  sum  for  which  he  was  booked 
in  the  books  of  the  keeper  of  the  said  jail. 

The  Court  refused  the  note,  on  the  ground  that  all 
the  creditors  must  be  fairly  in  Court  before  liberation 
could  be  granted. 

Sheriff  of  Edinburgh Act.  J.  Anderson;  Peter  Campbell, 

S.8.C.,  ^^rcB^ [J.D.M.J 
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I9th  December  1837. 
First  Division. — (G.D.F.) 

No.  74. — Elizabeth  Craigie,  Pursuer,  v.  Edwabd 

HoGGAN,  Defender. 

Proof—  Witness — Evidence — Hearsay — Process — The  father 
of  a  woman^  who  brought  an  action  of  declarator  of  marriage, 
having,  in  the  special  circumstances,  been  admitted  as  a  trt'N 
ness  to  prove  the  nature  of  the  connexion  between  her  and  the 
defender,  and  having  been  cross-examined  by  the  defender  in 
regard  to  a  journey  the  witness  took  in  search  of  his  daughter, 
but  the  defender  had  not  interrogated  him  in  regard  to  an  al- 
leged interview  with  an  individual  with  whom,  it  was  said,  the 
witness  had  been  talking  over  the  subject,  and  to  whom  he  had 
characterized  the  defender* s  conduct  in  a  certain  way —  7%e 
Court,  in  the  circumstances,  permitted  the  defender  to  proceed 
with  the  examination  of  the  individual  with  whom  it  was  al- 
leged the  witness  had  been  conversing  on  the  subject. 

The  pursuer  brought  this  action  to  have  it  declared 
that  she  was  the  lawful  wife  of  the  defender.  The 
Court,  at  advising  on  19th  January  1837,  {supra.  Vol. 
IX.  p.  203,)  in  the  special  circumstances  of  the  case, 
admitted  the  father  and  sister  of  the  pursuer  as  evi- 
dence to  prove  the  nature  of  the  connexion,  and  the 
import  of,  certain  conversations  which  had  transpired 
intra  familiam  in  regard  to  the  matter.  When  the 
case  came  to  be  advised  generally,  at  the  end  of  the 
summer  Session,  the  Court  ordered  minutes  of  debate 
on  the  merits.  In  the  paper  for  the  defender  he  main- 
tained, that  an  objection  taken  before  the  Commissary 
in  the  proof,  and  sustained  by  him  and  the  Lord  Or- 
dinary, 3d  March  1837,  to  the  admissibility  of  a  wit- 
ness, Armstrong,  ought  not  to  have  been  sustained, 
but  that  he  ought  to  have  been  admitted  to  give  evi- 
dence. The  defender  proposed  to  prove  by  this  wit- 
ness what  the  father  of  the  pursuer  had  stated  to  him 
at  Dumfries  in  regard  to  the  nature  of  the  connexion, 
on  his  arrival  there  in  pursuit  of  his  daughter,  on  an 
occasion  when  his  daughter  had  left  home,  without 
having  mentioned  the  object  of  her  journey.  The 
defender  also  proposed  to  establish  by  the  witness, 
that  the  father  had  stated  as  his  reason  for  endea- 
vouring to  reclaim  his  daughter,  "  that  she  was  not 
the  defender's  wife,  but  was  living  with  him  in  con- 
cubinage." The  objection  sustained  was,  that  the 
line  of  interrogatory  was  incompetent,  as  being  con- 
versation between  third  parties,  which  could  not  affect 
the  case.  The  defender  had  cross-examined  the  father 
in  regard  to  his  mission  to  Dumfries,  but  did  not  in- 
terrogate him  as  to  the  alleged  interview  with  the  pro- 
posed witness. 

In  the  minute  of  debate  the  defender  founded  his 
answer  to  the  objection  on  these  grounds:  \st.  That 
such  statements  are  material,  as  affecting  the  habit  and 
repute  by  which  the  pursuer  maintains  that  her  mar- 
riage is  proved  $  and,  2dfy,  That  they  are  material  also 
as  accompanying  and  explanatory  of  a  part  of  the  res 
gesUB  in  the  history  of  the  cause,  tending  to  establish 
the  pursuer's  own  understanding  and  belief,  as  well  as 
that  of  her  relations  and  confidants,  cognizant  as  they 
were  of  all  the  circumstances  of  the  case,  respecting 
the  relation  in  which  she  stood  to  the  defender ;  and 

2 noted  Starkie  on  Evidence,  2d  edit.  I.  pp.  36,  62. 
>o.,  title  Bankrupt  21  Howell's  State  Trials,  542. 
6  East,  188.  Kent  v.  Lowen,  1  Camp.,  177,  and  see 
Entries  by  Third  Person. 


The  Court  was  of  opinion  that  the  witness  ought  to 
be  examined,  in  the  peculiar  circumstances  of  the  case, 
but  expressed  an  opinion,  that  it  was  very  unlikely  the 
evidence  to  be  thereby  got  could  materially  affect  the 
question.  The  Lord  Ordinary's  interlocutor  disallow- 
ing the  evidence  of  this  witness  was  accordingly  re- 
called. 

Lord  Ordinary,  Fullerton. — Act,  Dean  of  Faculty  (Hope), 
P.  Robertson,  James  Anderson ;  Andrew  Dunlop,  W.S.,  Agent, 
— Alt.  Solicitor-General  (Rutberfurd),  Pyper ;  Davidsons  and 
Syme,  W.S.,  Agents Napier,  Clerk [G.D.F.] 


\Qth  December  1837. 

Second  Division. — (J.D.M.) 

No.  75. — The  Heritors  and  Kirk-Sessioit  of  Dim- 
BAR,  Pursuers  and  Advocators,  v.  The  Heritors 
and  Kirk- Session  (j^  Haddington,  Defenders  and 
Respondents, 

Poor  —  Parish  —  Residence  —  Industrial  —  Relief —  Circum- 
stances in  which  it  was  found,  that  a  pauper  had  acquired  a 
legal  settlement  in  a  parish,  by  an  industrial  residence  for  five 
or  six  years,  though  her  mind  was  more  or  less  disordered 
during  the  whole  time,  in  consequence  of  which  there  were  m- 
tervau  during  which  she  could  not  work,  and  owing  to  which 
cause  her  earnings  for  the  whole  year  were  never  adequate  to 
her  subsistence. 

This  was  an  action  brought  by  the  pursuers  before 
the  Sheriff  of  Haddingtonshire,  for  payment  of  certain 
sums  advanced  for  the  maintenance  of  a  pauper,  and 
for  relief  of  future  payments.  This  person,  Isobel 
Dickson,  is  a  native  of  the  parish  of  Dunbar,  and  she 
has  resided  in  that  parish  almost  all  her  life.  The 
pursuers  alleged,  that,  about  twenty  years  ago,  she 
went  to  the  parish  of  Haddington ;  that  she  there  re- 
sided for  upwards  of  three  years,  and  maintained  her- 
self by  her  own  industry,  and  that,  thereafter,  she  re- 
sided in  the  parish  of  Whitekirk.  The  accuracy  of 
these  allegations  was  not  admitted.  But  at  all  events, 
excepting  on  these  two  occasions,  Isobel  Dickson  re- 
sided all  her  lifetime  in  her  native  parish  of  Dunbar, 
and  her  residence  in  it  has  been  uninterrupted  since 
her  return  to  it  from  the  parish  of  Whitekirk,  which 
took  place  in  May  1819*  about  sixteen  years  ago. 
During  about  eight  years  of  this  last-mentioned  period, 
she  supported  herself  by  her  own  industry.  She  re- 
sided with  her  mother  at  Hedderwick,  in  the  parish  of 
Dunbar.  She  wrought  as  a  shearer  during  harvest. 
During  other  seasons  of  the  year  she  wrought  at 
country  work,  and  when  not  engaged  in  other  works 
she  was  employed  in  spinning.  It  was  alleged  by  the 
pursuers,  that  even  during  this  period,  she  was  in  such 
an  unsound  state  of  mind  as  to  have  been  incapable  of 
again  acquiring  a  legal  settlement  in  the  parish  of 
Dunbar.  That  statement  was  denied ; — ^the  defenders 
did  not  state  precisely  what  was  the  strength  and 
state  of  her  mind  during  the  period  in  question,  but 
they  averred  not  only  that  there  was  nothing  in  her 
state  of  mind  to  incapacitate  her  from  earning  her  live- 
lihood by  her  own  labour,  and  from  thereby  acquiring 
a  legal  settlement  in  the  parish,  if,  indeed,  she  had 
ever  lost  her  original  settlement  by  her  temporary  ab- 
sence from  it,  but  likewise  that,  in  point  of  fact,  she 
did  earn  her  own  livelihood  by  her  own  industry  for  a 
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period  not  only  of  three  years,  but  of  about  eight  years 
after  her  final  return  to  her  native  parish,  as  above 
mentioned.  Isobel  Dickson's  mother  died  about  the 
month  of  October  1828.  The  defenders  understood 
that  she  herself  had  for  some  time  before  ceased  to 
work ;  and  from  that  time  until  September  1 833,  being 
a  period  of  about  five  years,  the  pursuers  made  her  a 
small  weekly  allowance. 

During  the  year  1833,  Isobel  Dickson  fell  into  such 
ft  state  of  mind  as  was  likely  to  render  it  necessary  to 
place  her  in  confinement,  and  the  pursuers  then  main- 
tained, that  she  had  acquired  a  residence  in  the  parish 
of  Haddington,  by  having  been  in  a  temporary  service 
there  about  twenty  years  ago ;  and  that,  notwithstand- 
ing her  long  subsequent  residence  in  her  own  native 
parish,  she  had  not  acquired  a  new  settlement  in  it  i 
and  they  now  instituted  the  present  action,  concluding 
for  payment  of  £33.  14s.  as  paid  by  them,  and  for  relief 
of  further  advances. 

In  defence  it  was  pleaded — 1.  The  defenders  are 
not  bound  to  support  Isobel  Dickson,  in  respect  that 
she  does  not  belong  to  the  parish  of  Haddington,  and 
is  not  entitled,  in  any  respect,  to  be  dealt  with  as  one 
of  the  poor  of  that  parish.  2.  The  burden  of  support- 
ing her  is  incumbent  on  the  parish  of  Dunbar,  in  respect 
not  only  that  it  is  her  native  parish,  but  likewise  that 
more  than  the  last  three  years  of  her  industrial  resi- 
dence have  been  spent  within  its  bounds,  and  that  the 
pursuers  accordingly  have,  for  a  period  of  five  years, 
recognised  her  claim  upon  that  parish  for  support. 

The  Sheriff-substitute,  after  a  record  being  closed, 
allowed  a  proof,  upon  advising  which,  with  memorials, 
ho  pronounced  the  following  interlocutor,  (23d  January 
1836): 

"  Finds  that  Iiobel  Dickson,  after  having  acquired  a  settlement 
in  the  paridh  of  Danhar,  removed  at  Whitsunday  1813  to  that 
of  Haddington,  and  having  resided  there  in  service  for  three 
years  and  a-half  consecutively,  lost  her  former,  and  acquired  a 
new  settlement ;  that  at  the  expiry  of  the  said  period,  she  re- 
turned to  Dunbar  parish  at  Martinmas  1816,  and  remained 
there  till  she  went  to  serrice  in  Wbitekirk  parish  for  about 
eighteen  months :  That  thereafter,  in  April  or  May  1819,  she 
again  returned  to  Dunbar  parish,  where  she  has  been  ever 
since,  with  the  exception  of  two  years  which  were  spent  in  the 
parish  of  Stenton,  but  not  in  serrice :  Finds  that  for  several 
years  after  her  return  to  Dunbar  parish,  she  was  able  to  earn 
something  by  field  labour  and  spinning  at  home,  and  was  not 
admitted  to  the  poors'-roll  of  that  parish  till  July  1828:  That 
the  pursuers  haring  since  alimented  her,  have  brought  the  pre- 
sent action  against  the  defenders,  on  the  allegation  that,  from 
the  period  when  she  returned  to  Dunbar  from  Whitekirk,  she 
has  not  been  in  her  right  mind,  and  could  not  acquire  a  settle- 
ment, in  order  to  compel  the  defenders  to  aliment  her  in  future, 
and  to  repeat  the  sums  already  advanced,  in  consequence  of 
Haddington  being  the  last  parish  in  which  she  could  compe- 
tently acquire  a  settlement:  Finds  that  it  is  suffiriently  in- 
structed that  Isobel  was,  for  the  period  in  question,  sutject  oc- 
casionally to  fits  apparently  of  mental  aberration,  Uiough  there 
is  no  evidence  of  these  being  sufficient  to  prevent  her  earning  a 
livelihood,  or  of  their  amounting  to  permanent  bodily  or  mental 
incapacity:  Finds,  that  there  is  no  medical  eridence  of  her 
state  of  mind,  and  that  no  surgeon  was  called  in  to  attend  her, 
till  of  late  years,  when  she  came  under  the  charge  of  the  Kirk- 
session  :  Finds  that  the  state  of  mind  of  Isobel  Dickson,  for 
three  years  at  least  after  her  return  from  Whitekirk,  was  not 
sudi  as  to  prevent  her  acquiring  of  new  a  settlement  in  Dunbar 
pariah,  and  that  she  did  not  thereafter  acquire  any  other  settle- 
ment ;  therefore  finds,  that  the  heriton  of  the  said  parish  are 


liable  to  maintain  her  as  long  as  she  is  a  fit  subject  for  parochial 
relief;  assoilzies  the  defenders  from  the  conclusions  of  the  ac- 
tion ;  finds  them  entitled  to  their  expenses,  allows  them  to  give 
in  an  account  thereof;  remits  to  the  clerk  to  tax  the  same,  and 
to  report,  and  decerns. 

'*  Note — The  parish  of  Dunbar  cannot  well  complain  of 
hardship  in  the  riew  that  has  been  taken  of  this  case.  Isobel 
Dickson,  with  the  exception  of  comparatively  few  years,  seems 
to  have  spent  a  pretty  long  life  in  the  parish,  and  afforded  the 
Ubour  of  her  best  days.  When  she  returned  from  Whitekirk 
in  1819,  it  is  to  be  presumed  that  she  brought  with  her  some 
of  the  fruits  of  her  serrices,  on  which  to  support  herself  for 
some  time,  in  addition  to  her  subsequent  earnings.  Had  this 
not  been  the  case,  her  family,  who  were  too  poor  to  give  her 
much  assistance,  would  have  made  her  apply  for  parochial 
aid,  or  done  so  for  her.  The  fact,  too,  of  the  parish  having 
for  so  many  years  given  her  support,  is  in  favour  of  the  de- 
fenders." 

This  interlocutor  was  recalled  and  altered  by  the 
Sheriff  on  appeal,  who  found, 

"  that  Isobel  Dickson  did  not  re-acquire  a  legal  domicile  with- 
in the  parish  of  Dunbar,  after  having  acquired  one  in  the 
parish  of  Haddington  by  an  industrial  residence  therein  for  a 
period  of  three  and  a^half  years  consecutively :  Finds,  therefore, 
that  the  parish  of  Haddington  being  that  of  her  last  industrial  re- 
sidence, is  liable  in  her  future  maintenance,  and  in  repetition  of 
any  sums  which  may  have  been  advanced  by  the  parish  of  Dunbar 
for  that  purpose,  and  remits  the  case  to  the  Sheriff-substitute  to 
proceed  in  the  case  accordingly." 

The  Sheriff-substitute  having  thereafter  pronounced 
an  interlocutor  in  terms  of  this  remit,  the  present  advo- 
cation was  brought. 

"  6M  June  1837 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  closed  record,  proof,  and  whole 
process,  advocates  the  cause,  alters  the  interlocutors  of  the 
Sheriff  complained  of,  and  finds  it  sufficiently  established  that 
Isobel  Dickson,  the  insane  pauper  in  question,  did  acquire  a 
settlement  by  an  industrial  residence  for  five  or  six  years  in  the 
parish  of  Dunbar,  subsequent  to  Biay  1819 ;  and  that  having 
ever  since  had  her  residence  in  that  parish,  the  Heritors  and 
Kirk-session  thereof,  pursuers  of  the  original  action,  have  no 
claim  against  the  parish  of  Haddington  (in  which  the  said  Iso- 
bel appears  to  have  acquired  an  intermediate  settlement  prior 
to  1819),  either  for  her  friture  aliment  or  for  repetition  of  any 
sums  they  may  have  expended  thereon  ;  and  therefore  assoilzies 
the  advocators  from  the  conclusions  of  the  said  original  action, 
and  decerns :  Finds  expenses  due  both  in  this  Court  and  be- 
fore the  Sheriff:  allows  an  account  thereof  to  be  given  in ;  and 
remits  the  same,  when  lodged,  to  the  auditor  for  his  taxation 
and  report. 

"  Note. — There  is  pome  nicety  in  this  case,  owing  to  the 
want  of  any  distinct  eridence  as  to  the  period  or  amount  to 
which  this  crazy  woman  earned  wages  communibue  annh  for  the 
five  or  six  years  after  1819.  It  is  completely  established, 
however,  that  she  did  work  to  a  very  considerable  extent  during 
these  years,  and  received  wages  at  the  same  rate  as  other  work- 
ers. Looking  to  the  testimony  of  the  two  successive  overseers 
of  Mr  Begbie,  who  was  her  chief  employer,  it  would  appear 
that  she  worked  pretty  regularly,  whenever  out-of-door  work 
was  required ;  and  it  is  not  denied  that  she  spun  a  good  deal 
when  not  so  engaged;  that  her  mind  was  more  or  less  dis- 
ordered all  the  time ;  and  that  in  consequence  of  this,  there 
were  intervals  (though  how  frequent,  or  of  what  dura* ion, 
does  not  appear,)  during  which  she  could  not  work  ;  and  that, 
owing  to  this  cause,  her  earnings  for  the  whole  year  may  never 
have  been  quite  adequate  to  her  yearly  subsistence,  do  none  of 
them  appear  to  the  Lord  Ordiiuu-y  to  be  circumstances  which 
should  prevent  her  acquiring  a  settlement.  A  labourer  liable 
to  attacks  of  rheumatism,  and  consequently  disabled  from  work- 
ing for  many  weeks  in  the  year,  would  not  be  so  prevented, 
even  though  he  was  reduced  to  the  necessity  of  frequently  ap- 
plying for  tempprary  relief  to  the  parish  during  his  fits  of  disu« 
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bility,  which  never  was  the  case  here ;  and  it  seems  of  no  con* 
sequence  whether  the  temporary  disability  was  owing  to  the 
exacerbations  of  a  chronic  disease  of  the  body  or  of  the  mind. 
The  only  question  is,  whether  the  party  could  generally  work, 
and  did  in  fact  earn  a  great  part  of  his  subsistence  ?  Now, 
this  seems  sufficiently  made  out  in  the  present  case.  The  sis- 
ter merely  says  that  she  did  not  earn  enough  to  subsist  her  en- 
tirely, though  whatever  was  deficient  was  made  up  by  her 
own  poor  family,  without  requiring  to  apply  either  to  public 
or  private  charity  ;  and  this  at  least  for  five  or  six  years.  The 
Lord  Ordinary  thinks  this  enough.  Taking  the  evidence  as  it 
is,  it  appears  to  him  to  prove  that  she  was  generally  in  a  con- 
dition to  work,  and  did  work,  and  in  this  way  defrayed  by  far 
the  greater  part  of  her  subsistence.  If  the  proof  is  less  precise 
than  might  have  been  desirable,  this  is  to  be  ascribed  chiefly  to 
the  long  delay  of  the  pursuers  in  bringing  their  action ;  and 
they,  and  not  the  defenders,  should  suffer  from  its  consequent 
deficiency.  It  is  painful  to  award  expenses  out  of  poors'  funds ; 
but  it  is  only  to  replace  what  has  been  taken  out  of  them.  It 
is  lamentable  that  such  cases  should  be  litigated.  In  almost  all 
well-regulated  parishes  they  are  now  systematically  settled  by 
reference." 

The  advocators  reclaimed  and  contended^  that  the 
pauper  came  to  the  parish  of  Dunbar  in  May  I819»  in 
a  state  of  insanity,  and  continued  so,  and  so  could  not 
acquire  an  industrial  residence  there ;  and  that  though 
she  did  occasionally  work,  this  was  not  enough,  as  she 
was  in  a  state  of  mind  that  she  could  not  choose  to 
work,  and  that  constituted  her  disability  to  work. 

The  respondents  answered — That  she  did  work,  and 
an  animus  to  choose  a  residence  was  not  necessary, 
haunting  and  frequenting  being  sufficient  to  constitute 
a  claim  of  relief;  and  they  referred,  in  support  of  this, 
to  the  cases  quoted  by  Mr  Dunlop  in  his  treatise  on 
Parochial  Law,  p.  353. 

On  advising. 

Lord  Medwyn, — It  is  not  necessary  to  inquire  what  this 
pauper  wus  entitled  to  in  1819;  the  question  is,  whether,  having 
made  no  application  for  parochial  relief  till  1828,  there  are  any 
circumstances  under  which  the  parish  of  Dunbar  is  entitled 
to  go  back  upon  the  parish  of  Haddington  ?  Now,  when  we 
look  at  the  best  evidence  in  the  case,  that  of  the  parties  who 
employed  this  woman,  and  of  the  overseers  under  whom  she 
wrought,  which  is  much  better  than  vague  recollections  of  her 
sister  and  friends,  and  see  that  she  was  perfectly  able  to  work,  and 
did  work  to  their  satisfaction  in  the  field,  and  that  she  occasion- 
ally earned  money  by  spinning,  though  not  perhaps  to  the  full 
amount  of  her  subsistence,  though  her  mind  may  occasionally 
have  been  unsound,  I  caimot  think  the  claim  of  the  parish  of 
Dunbar  reasonable,  and  I  think  the  Lord  Ordinary  hais  rightly 
disposed  of  the  case. 

Lord  Glenlee — I  like  the  Sheriff-substitute's  interlocutor 
extremely  well,  both  on  the  facts  and  the  deductions,  and, 
therefore,  I  quite  approve  of  the  Lord  Ordinary's  interlocu- 
tor. There  is  not  here  the  case  of  continued  mania,  but  lucid 
intervals  to  a  great  extent,  and  it  has  never  been  found  that 
a  party  so  affected  is  to  be  treated  in  a  matter  of  this  kind  as 
a  maniac.  A  remarkable  defect  in  the  proof  in  this  case 
is,  that  there  is  no  medical  evidence,  especially  as  during  a 
portion  of  the  time  this  woman  was  under  medical  treatment. 
Country  people  saying  she  was  not  in  her  sound  odnd,  is  a  com- 
mon phrase,  as  I  might  say  of  a  person  subject  to  freaks,  that  he 
was  not  of  sound  mind ;  but  this  is  quite  different  firom  insanity, 
in  a  question  of  parish  relief.  On  the  whole,  I  think  the  interlo- 
cutor of  the  Lord  Ordinary  well  foimded.  Poor-laws  ought  to 
be  considered  as  mere  supports  of  the  Christian  duty  of  charity  ; 
and  I  thinic,  in  Christian  charity,  the  parish  of  Dunbar  should 
maintain  this  woman. 

Lord  Justice-  Clerk  could  see  no  grounds  to  differ.  There 
was  no  evidence  on  which,  at  the  period  the  pauper  came  to  the 
parish  of  Dunbar  in  1619,  she  could  have  been  cognosced.    His 


Lordship  thought  the  remark  important,  that  there  was  no  me- 
dical evidence,  and  that  the  origin  of  the  woman  having  been 
in  the  parish  of  Dunbar  was  not  altogether  unimportant.  Look- 
ing at  the  whole  circumstances  of  the  case,  his  Lordship  agreed 
in  the  interlocutor  of  the  Sheriff  substitute  and  of  the  Lord  Or- 
dinary. 

Lord  Meadowbank  absent. 

The  reclaiming  note  was  refused^  with  additional  ex- 
penses. 

Lord  Ordinary,  Jeffrey. — Act,  D.  M'Neill,  Dunlop ;  Gib- 
son and   Donaldson,   W.S.,   Agents. — Alt,  Solicitor- General 

(Rutherfurd).  Marshall;  J.  and  W.  Ferrier,  W.S.,  Agents 

P.,  C/«-*.— fJ.D.M.! 


2\st  December  1837. 
First  Division (G.D.F.) 

No.  76. — Robert  Winter,  Suspender^  v.  The  Lord 
Provost,  Magistrates  and  Town -Council  of 
Edinburgh,  Respondents. 

Annuity-Tax— Impost-Duty — Statutes,  28th  December  1648; 
I9th  June  1649;  6th  June  1661_Condition-~Obligation— 
Bg  the  Statutes,  2Stk  December  1648,  19M  June  1649,  and 
particularly  by  the  Act  6th  June  1661,  authorising  the  Unposi' 
tion  of  the  annuity-tax  payable  to  the  clergy  of  Edinburgh,  it 
was  provided  that  the  tax  should  be  levied  after  exact  survey 
of  the  burgh  by  four  sworn  men  in  every  parish,  *•  whereof  two 
shall  be  citizens,  to  be  chosen  and  sworn  by  the  Town-counsell,** 
and  two  by  the  College  of  Justice.  After  the  College  ofJus^ 
tice  had  procured  an  immunity  from  the  tax,  the  right  of  ap- 
pointing stetU-masters  devolved  on  the  Town-council,  who, 
down  to  1818,  appointed  the  stent-masters  in  the  way  provided 
for  by  the  Statutes.  By  (he  25th  Geo.  ILL  c.  28,  §  62,  re- 
enacting  the  impost-duty,  the  Provost,  Magistrates  and  Town- 
council  were  authorised  to  levy  and  enforce  it  in  the  same  way 
and  manner  "  as  they  are  in  use  to  direct  against  such  as  are 
liable  in  payment  of  any  part  of  their  common  good."  After 
1818,  the  Town-council  delegated  the  duty  to  the  Magistrates, 
as  commissioners  of  supply,  to  appoint  the  stent-masters  to  stent 
for  the  annuity-tax  and  impost-duty —  The  Court,  in  a  suspen- 
sion of  a  threatened  charge  for  payment  of  these  duties,  levied 
on  the  premises  of  a  party  by  stent-masters  not  appointed  and 
sworn  to  the  office  by  the  Town-council,  passed  the  bill  to  try 
the  question :  the  opinion  of  the  Court  being,  that  these  dttties 
were  incompetently  stentedfor. 

Winter  presented  this  bill  of  suspension  of  a  cliarge 
threatened  by  the  respondents  for  payment  of  £6  Ster- 
ling as  the  annuity-tax,  at  the  rate  of  6  per  cent,  on 
600  pounds  Scots,  as  the  rent  of  his  premises  in  North 
Bridge  Street,  for  the  years  1833-34,  and  1834-35, 
leviable  by  the  Statute  1661,  and  also  for  payment  o^ 
£1  as  impost,  in  lieu  of  duty  on  wines  formerly  levied 
on  private  families,  at  the  rate  of  £1  per  cent,  on  his 
rent,  conform  to  25th  Geo.  III.  c.  28. 

The  Act  of  the  Committee  of  Estates,  28th  Decem- 
ber 1648,  authorised  the  sum  of  1900  merks  to  be 
levied  from  the  house-rents  for  the  provision  of  six  of 
the  ministers,  "  afler  exact  survey  of  all  the  maills,  to 
be  taken  by  four  sworn  men  in  ilk  paroch,  whereof  one 
sail  be  a  member  of  the  College  of  Justice,  to  be 
chosen  be  the  Town- council  of  the  said  burgh."  And 
the  Act  of  Parliament  19th  June  1649,  approving  of 
the  above  act  of  Committee,  declares, 

"  That  the  said  annuity  and  imposition  shall  be  laid  upon  all 
the  inhabitants,  tennentis,  and  possessors  of  the  houses,  cham- 
bers, &c.,  after  exact  survey  by  four  sworn  men  in  every  paroch^ 
who  shall  survey  and  value  the  house-mails  aforesaid,  quhabof 
three  shall  be  citizens  to  be  chosen  and  sworn  be  the  Town* 
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counsell,  and  the  fourt  shall  be  nominate,  choysen,  and  sworn 
be  the  College  of  Justice." 

The  duty  conferred  on  the  Town-council  of  electing 
stent-masters,  was  in  conformity  with  a  provision  in 
the  set  of  the  burgh,  adjusted  by  decreet-arbitral  of 
Janoies  VI.  in  1583,  declaring  that  the  "extentours  to 
be  appointed  for  determining  in  what  proportion  all 
extents,  emprimits,  contributions,  and  the  like  sub- 
sidies to  be  imposed  upon  the  burgh,"  were  to  be  pay- 
able by  the  inhabitants  of  the  city,  should  *<  be  electit, 
swome,  and  recevit  by  the  Provost,  Baillies  and  Coun- 
cill,  out  of  the  niaist  descreet  and  skilful  of  all  the 
town,  voyd  of  all  partiall  affection  and  hatred." 

On  the  restoration  of  Charles  the  Second,  the  An- 
nuity Acts,  passed  during  the  usurpation,  were  repealed 
by  the  general  rescissory  Act.  For  the  purpose  of  re- 
storing the  provisions  of  these  Acts,  the  Act  6th  June 
1661  was  passed,  by  which  it  was,  inter  aliuy  enacted, 

**  That  the  said  annuity  and  imposition  shall  be  laid  upon  all 
the  inhabitants,  tennentis,  and  occupiers  of  the  saids  houses 
within  the  said  burgh,  after  exact  survey  by  four  sworn. men  in 
every  parochine,  who  shall  survey  and  value  the  house-mails 
aforesaid,  wbairof  two  shall  be  citizens  to  be  chosen  and  sworn 
by  the  Town-counsell ;  and  totber  two  shall  be  nominate, 
choysen,  and  sworn  be  the  College  of  Justice,  or  such  as  they 
shall  appoint;  and  the  roll  of  the  rentis  being  subscribed  be  the 
saidis  four  surveyoris  in  every  paroch  shall  be  the  unalterable 
rule  of  collecting  for  that  year." 

It  was  also  provided,  that,  in  the  event  of  the  mem- 
bers of  the  College  of  Justice  failing  to  elect  stent- 
masters,  <*  the  remanent  of  these  persons  choisen  and 
sworn  by  the  Town-councill,  shall  have  power  to  go  on 
in  the  sud  employment  and  act  be  themselffs." 

The  Act,  which  contains  various  other  provisions, 
concludes  with  the  following  clause  : 

"  And  that  the  magistrates  of  the  said  burgh  see  this  whole 
act  and  ordinance  obeyed  and  put  to  due  execution,  according 
to  the  tenor  thereof,  and  to  do  all  things  necessary  for  that 
effect ;  and  letters  of  horning  and  all  other  executorials  neces- 
8d»y,  are  ordained  to  be  directed  upon  this  public  act  in  form  as 
effeirs." 

In  regard  to  the  impost,  it  is  provided  by  26  Geo. 

III.  c.  28,  §  62,  that 

"  the  city  of  Edinburgh,  and  the  Lord  Provost,  Magistrates, 
and  Town-council  thereof,  and  their  successors,  for  themselves, 
and  on  behoof  of  the  community  thereof,  in  aid  of  the  common 
good  and  patrimony  of  the  burgh,  shall  have  full  power  and 
authority  to  assess,  tax,  levy,  and  collect  from  all  and  sundry 
the  inhabitants,"  &c.,  and  *'  it  is  hereby  directed  and  declared, 
that  such  execution  shall  be  directed  at  their  instance  for  pay- 
ment of  the  aforesaid  sum  of  1  per  centum  of  the  valued  rent 
of  the  foresaid  houses  and  possessions,  as  they  are  in  use  to 
direct  against  such  as  are  liable  in  payment  of  any  part  of  their 
common  good.'* 

The  65th  section  of  the  Statute  authorises  the  ap- 
pointment of  stent-masters  by  the  Lord  Provost  and 
Magistrates  and  Town-council,  for  the  purpose  of  levy- 
ing the  whole  taxes,  including  the  annuity-tax,  "  in  the 
same  way  and  manner  as  the  same  are  now  levied 
within  the  present  royalty ;"  and  by  the  second  section 
of  the  Act  1809,  the  Town-council  are  authorised  and 
empowered  to  stent  or  assess  ovet  the  grounds  annexed 
to  the  city  by  that  Act,  an  equal  proportion  of  the  cess, 
annuity,  poors'  money,  and  other  duties,  with  those 
stented  or  assessed,  &c.  from  the  proprietors  and  occu- 
piers of  houses  in  the  extended  royalty,  "  in  the  same 


way  and  manner,  and  with  such  and  the  same  remedies 
at  law,  in  case  of  non-payment,  as  are  practised  or 
competent  by  any  law,  statute,  or  custom,  within  the 
said  extended  royalty." 

It  appears  that  since  the  passing  of  the  Act  1661, 
down  to  1818,  the  stent-masters  had  uniformly  been 
appointed  and  sworn  by  the  Magistrates  and  Town- 
council  to  stent  for  the  annuity-tax  and  impost-duty, 
but  subsequent  to  1818,  a  change  in  this  respect  took 
place,  for  the  Magistrates  and  Town-council  about  that 
time  ceased  to  appoint  the  stent-masters,  and  had  dele- 
gated to  the  Magistrates,  as  commissioners  of  supply, 
to  nominate  and  appoint  to  that  office,  and  it  was 
averred  that  since  1818,  there  had  not  been  any  direct 
communication  between  the  Council  aqd  the  stent- 
masters. 

The  suspender  in  the  bill  pleaded — (1.)  That  the 
annuity-tax  and  impost  denuuided,  could  not  be  exact- 
ed, in  respect  the  property  on  which  these  taxes  are 
charged,  was  not  stented  or  assessed  in  terms  of  the 
Statutes,  by  which  alone  the  taxes  are  authorised  ;  and, 
(2.)  That  the  Council  had  no  power  to  delegate  the 
appointment  of  stent-masters  to  a  separate  body. 

The  Magistrates  answered — That  the  change  in  the 
appointment  had  been  fully  recognised  and  adopted 
by  their  predecessors  since  1818,  and  that  it  was  of 
little  consequence  whether  the  tax  was  levied  at  the 
sight  of  stent-masters  appointed  by  the  Commissioners 
of  Supply,  or  under  the  authority  of  the  Town-council, 
the  public  interest  being  equally  secured ;  for,  from 
time  immemorial,  there  had  only  been  one  stent-roll 
for  the  whole  taxes  levied  by  the  Council,  and  the  sus-r 
pender  did  not  plead  that  he  sufiered  any  injustice  acr 
cording  to  the  new  mode,  but  simply  pleaded  on  the 
alleged  informality  of  the  appointment. 

The  Lord  Ordinary  reported  the  question  on  cases, 
At  advising, 

Lord  President I  cannot  see  how  the  respondents  can  get 

the  better  of  the  express  words  of  these  Acts  appointing  the 
stent-masters  to  be  sworn  by  the  Magistrates  and  Town-couni> 
cil.     They  have  not  been  appointed  in  terms  of  these  Aets. 

Lord  Gillies, — I  agree  with  your  Lordship.  If  an  Act  of 
Parliament  specify  a  particular  way  in  which  a  matter  is  to  be 
done,  I  apprehend  the  Act  must  be  followed.  Now  as  the 
stent-masters  have  not  been  appointed  in  the  way  pointed  out 
by  the  Act,  I  cannot  hold  that  the  tax  has  been  duly  imposed. 

Lord  Mackenzie I  coincide  with  your  Lordships,  that  we 

should  pass  the  bill  against  this  threatened  charge,  because  the 
very  foundation  for  the  charge  has  not  been  competently  laid, 
The  Statutes  have  not  been  complied  with. 

Lord  Corehouse. — I  entirely  agree  with  your  Lordships. 
The  Legislature  is  peculiarly  jealous  in  preventing  any  inter- 
ference with  the  execution  of  powers  contained  in  the  Acts  of 
Parliament.  If  the  Legislature  enact  certain  provisions,  they 
must  be  complied  with.  1  recollect  a  case,  which  is  not  reported^ 
where  a  sale,  proceeding  under  an  Act  of  Parliament,  I  think 
Downie  t;.  Marquis  of  Queensberry,  M'as  set  aside  because  intit 
mation  had  not  been  made  in  the  Edinburgh  Gazette,  as  pro- 
vided by  the  Statute,  and  yet  intimation  had  been  made  in  the 
most  public  channels.  I  agree  that  the  provisions  in  regard  to 
the  appointment  of  these  stent-masters  has  not  been  complle4 
with. 

The  Court  passed  the  bill. 

Authorities  for  suspender Porter,   Uth  December  193(1. 

Elliot  V,  Wilson,  9th  February  1826 ;  Fac.  Coll.  Elliot,  224 
January  1793,  Morr.  15,622.  Torrance,  Ist  December  1B20, 
as  reversed  on  appeal ;  1  W.  and  S.  429.     Finlayson,  12th  De? 
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cember  1821,  Fac  Coll.  Campbell,  15th  May  1822.  Thom- 
«on,  11th  December  1824.  Farrell,  5  Brow'n's  Parliamentary 
Cases,  438  :  Per  Wilmot,  C.  J.,  2  Wilson  351.  Earl  of 
Wemyss  v,  Montgomery,  25th  February  1824.  Heritors  of  Cor- 
•torphine,  lOih  March  1812.  Young,  28th  June  1814.  Brown. 
1st  February  1825,— 15th  November  1826.  and  affirmed  12th 
June  1829.  Lord  Mansfield  in  Rex  v.  Croke.  1  Cowpcr,  26. 
Lord  President  in  Maf^istrates  of  Dumbarton,  19th  November 
1771 ;  Hailes,  446,  Houston  r.  Ross,  15th  July  1708,  Morr. 
3107.     Murray  v.  Thomson,  15th  December  1824. 

Lord  Ordinary,  Cuninghame.~^c/.  Solicitor- General  (Ru- 
therfurd),  James  Anderson;  Robert  Deuchar,  S.S.C.,  Agent. 
— Alt,  Ivory,  A.  Anderson;  Graham  Rnd  Anderson,  W.S., 
Agents — BiU-Chamber  Ckrk—lG.D.F.'i 


2\se  December  1837, 

First  Divtsion (G.D.F.) 

No.  77. — David  Ffffe  and  Mrs  Elizabeth  Fyffe 
or  Kerr  and  Mandatories,  Pursuers^  v,  John 
Hutchinson  Fergusson,  Defender, 

Testament— Prescription— Statute  of  Limitations— Letters  of 
Administration— 4  party  died  in  India  in  1820,  leaving  a  will 
executed  there,  dated  in  1790,  whereby  he  appointed  a  certain 
company  to  be  his  executors,  and  to  remit  his  money  to  Scotland, 
which  he  bequeathed  to  certain  parties.  In  1793,  there  stood  at 
the  testator's  credit  in  the  company's  boohs  a  sum  of  mpney, 
which,  by  accumulations  of  interest,  amounted  at  the  testators 
death  to  a  much  greater  sum.  One  of  the  partners  came  to  this 
country  in  1816,  and  resided  alternately  in  England  and  Scot- 
land till  \8S6  ;  andin  ISQS,  the  parties  interested  under  the  will, 
which  had  never  been  acted  on,  obtained  a  decree-dative  qua 
legatees,  and  brought  an  action  against  the  partner  for  the  sum 
due  to  the  testator  at  the  time  of  his  death,  on  the  ground  that 
the  company,  of  which  he  had  been  a  partner,  had  undertaken, 
as  on  Ist  May  1810,  fo  pay  the  amount-^  Held,  in  consonance 
with  the  opinions  of  English  counsel,  that  though  the  cause  of 
action,  viz.,  the  undertaking  to  pay  as  on  \st  May  1810,  did 
not  accrue  within  six  years  before  the  raising  the  action,  the 
QCtion  was  not  struck  at  by  the' English  Statute  of  Limitations. 

The  deceased  Dr  Charles  Fyffe,  who  died  at  Cal- 
cutta in  1810,  had,  in  1790,  executed  a  settlement, 
whereby  he  appointed  Messrs  Fergusson,  Fairiie  and 
Company,  to  be  executors,  and  he  appointed  them  to 
pay  over  the  executry  funds,  when  realised,  to  David 
Fyffe,  Esq.  of  Drurageith,  and  James  Fyffe  of  Glasgow, 
It  was  stated  that  Dr  Fyffe  was  insane  at  the  period  of 
executing  the  settlement.  The  balance  in  favour  of  the 
late  Dr  Fyffe  appeared  in  an  account-current  with  a  firm 
denominated  Fairiie,  Gilmore  and  Company,  and  which 
bore  to  have  commenced  in  1786,  and  to  amount  to  the 
sum  of  sicca  rupees  17,346.  5.  The  pursuers  were  the 
parties  beneficially  iiyterested  under  the  settlement  of 
the  late  Dr  Fyffe.  It  was  averred  by  the  pursuers,  that 
the  house  of  Fairiie,  Fergusson  and  Company,  had 
previously  been  carried  on  under  the  designations  of 
Fairiie,  Gilmore  and  Company,  and  subsequently  by 
Fairiie,  Reid  and  Company,  and  Fergusson  and  Fairiie, 
and  Fergusson,  Clerk  and  Company,  and  that  they 
constituted  a  continuation  of  the  same  company,  though 
with  some  alteration  of  partners,  but  that  every  new 
firm  adopted  the  debts  of  the  preceding  one.  The  de- 
fender became  a  partner  of  the  firm  of  Fairiie,  Reid 
and  Company  in  1793,  and  which  firm  was  constituted 
in  1790,  on  the  dissolution  of  Fergusson  and  Fairiie. 
Fairiie,  Reid  and  Company  terminated  in  1795 ;  and 
^be  defender  averred  that  neither  the  firm  of  which  he 


was  a  partner,  nor  the  successive  firms  of  Fairiie,  Gil« 
more  and  Company  (a.  different  firm  from  the  first  firm 
of  that  name),  Fairiie,  Fergusson  and  Company,  and 
Fergusson,  Gerk  and  Company,  had  any  transactions 
with  the  late  Dr  Fyffe.  However,  the  late  William 
Fairiie,  of  Fairiie,  Fergusson  and  Company,  when  he 
came  to  England  in  1812,  wrote  to  the  pursuers,  in 
answer  to  a  communication  he  had  received,  that  the 
balance  in  favour  of  the  late  Dr  Fyffe,  with  Messrs 
Fairiie,  Fergusson  and  Company,  stood  at  sicca  rupees 
17,346.  5.  as  at  30th  April  1810.  The  pursuers  brought 
this  action  against  the  defender  for  payment  of  that 
balance,  with  interest  at  9  per  cent,  from  the  period  of 
doqueting  the  accounts. 

The  punuen  pleaded — (1.)  The  defender,  as  a  part- 
ner of  the  firm  of  Fairiie,  Fergusson  and  Company,  is 
liable  for  the  debts  and  obligations  of  that  firm.  (2.) 
The  obligation  of  Fairiie,  Fergusson  and  Company  to 
account  to  the  representatives  of  the  late  Dr  Fyffe  for 
the  sums  libelled,  with  interest  at  the  Indian  rate,  is 
conclusively  established  by  the  letters  of  William 
Fairiie,  a  partner  of  that  house,  and  the  account-current 
authenticated  by  the  genuine  subscription  of  the  com- 
pany firm.  (3.)  The  pursuers  are  entitled,  under  the 
will  of  Dr  Fyffe,  to  receive  the  said  sums  due  to  their 
te9tator^s  estate. 

The  defender  pieoded^ — (1.)  The  pursuers  have  pro- 
duced no  title  to  pursue.  (2.)  The  claim  made  by  the 
pursuers  in  this  action  is  cut  off  by  the  English  Statute 
of  Limitations.  (3.)  This  action  cannot  be  insisted  in 
against  the  defender  as  having  been  an  individual  part- 
ner of  the  firm  of  Fairiie,  Fergusson  and  Company,  in 
respect  that  neither  that  Company,  nor  the  partners 
thereof,  are  called  ^s  parties  to  the  action,  and  no  such 
alleged  debt  has  been  constituted  against  them.  (4.) 
The  defender  is  not  liable,  as  a  partner  of  Fairiie,  Fer- 
gusson and  Company,  for  the  sums  sued  for,  in  respect 
that  that  company  never  had  any  transactions  with  the 
late  Dr  Charles  Fyffe,  and  never  in  any  way  incurred 
any  liability  for  any  such  sums.  (5.)  The  defender 
never  incurred  any  liability  for  the  sums  sued  for,  on 
the  grounds  condescended  upon,  or  otherways.  (6.) 
Even  were  the  claims  of  the  pursuers  against  the  de- 
fender not  altogether  groundless,  they  would  not  be 
entitled  either  to  such  annual  accumulations,  or  to 
such  a  rate  of  interest  as  are  charged  in  the  account 
libelled  on. 

The  Lord  Ordinary  decerned,  in  terms  of  the  libel, 
for  the  amount  of  rupees,  converted  at  the  present  rate 
of  exchange  into  Sterling  money,  and  interest  at  9  per 
cent,  since  doqueting  the  account ;  but  no  mention  being 
made  of  accumulations  of  interest  since  that  period,  the 
pursuers  gave  in  a  claim  therefor,  but  the  Lord  Ordi- 
nary (15th  December  1835), 

"  baving  heard  parties'  procurators  on  the  *  state'  now  given  in, 
and  on  the  claim  therein  made  for  annual  accumulations  of  the 
interest  at  9  per  cent,,  since  the  date  of  the  doqueted  account 
of  the  30th  April  1810:  In  respect  that  the  interlocutor  of  the 
26th  of  November  last  decerns  for  the  interest  only,  without 
accumulations,  and  that  it  is  incompetent  for  the  Lord  Ordinary 
to  alter  that  interlocutor,  Refuses  the  claim  so  made,  and  ap- 
points the  state  to  be  rectified  accordingly. 

'*  Note. — The  summons  in  this  case  was  amended  in  regard 
to  the  article  of  interest,  and  as  so  amended,  it  concludes  for 
interest  at  9  per  cent,  from  the  date  of  the  doqueted  account. 
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without  any  mention  of  accumulations.  The  condescendence 
neither  claims  accumulations  from  that  date,  nor  does  it  aver 
the  facts,  such  as  the  practice  of  India,  &c,  on  which,  as  it  now 
appears,  the  claim  rests.  Nothing  was  said  on  the  point  at  the 
debate.  The  Lord  Ordinary,  in  pronouncing  the  interlocutor 
on  srizanduro,  certainly  intended  to  confine  the  decerniture  to 
the  interest,  without  accumulations ;  and  the  state  was  ordered 
only  for  the  purpose  of  enabling  the  parties  to  adjust  the  rate  of 
exchsnge,  by  which  the  sum  in  Sterling  money  was  to  be  finally 
sscertained.  Indeed,  as  the  interlocutor  was  originally  written 
oat,  blanks  were  left  for  the  rate  of  exchange,  and  tne  special 
sums  to  be  decerned  for,  without  any  order  for  a  '  state.*  In 
these  circumstances,  and  whatever  may  be  the  competency  in 
the  general  case  of  enforcing  such  a  claim  under  a  summons, 
and  a  record  framed  like  the  present,  of  which  the  Lord  Ordi- 
nary, notwithstanding  the  cases  referred  to,  entertains  great 
(loubt,  he  holds  himself  to  be  absolutely  foreclosed  by  his  own 
interlocutor,  construed  agreeably  to  the  meaning  which  he  in- 
tended it  to  b^ar,  from  entertaining  any  further  question  on  the 
sufagect." 

Both  parties  reclaimed,  when  the  Court,  on  advising, 
thought  it  expedient  to  have  the  opinion  of  English 
counsel  on  the  question  of  English  law. 

The  following  joint  case  was  submitted  by  the  par- 
ties for  the  opinion  of  English  counsel : 

"  The  late  Dr  Charles  Fyffe,  surgeon  in  the  service  of  the 
East  India  Company,  died  at  Calcutta,  on  or  about  the  29th 
May  1810.  It  is  alleged  by  the  pursuers,  that  Dr  Fyffe  exe- 
cuted a  holograph  testament,  dated  the  8th  of  October  1790, 
whereby  he  appointed  a  firm,  therein  named  Fergusson,  Fairlie, 
and  Company  (by  which  the  testator  is  supposed  to  have  meant 
Fergus«on  and  Fairlie),  carrying  on  business  as  merchants  in 
Calcutta,  to  be  bis  executors  and  administrators,  and  directed 
them  to  discharge  all  his  debts,  and  to  collect  whatever  money 
might  arise  from  the  sale  of  his  effects  and  debts,  and  to  remit 
the  amount  to  England ;  and  that  he  thereby  bequeathed  that 
sum  to  David  Fyffe,  Esq.,  and  his  family.  The  defender,  who 
had  not  seen  that  will,  does  not  admit  this  statement.  But  at 
present,  and  in  reference  to  the  points  upon  which  alone  the 
opinion  of  counsel  is  requested,  the  existence  of  such  a  will  may 
be  assumed.  It  is  admitted,  however,  that  the  whole  partners 
of  the  said  firm  named  in  the  said  will  are  dead,  or  have  de- 
flined  to  act  as  executors,  and  accordingly  the  pursuers  are  now 
»ning  in  the  character  of  executors-dative  qua  legatees  of  Dr 
Fylfe.  The  pursuers  farther  allege,  that  Dr  Fyffe,  for  many  years 
before  and  at  the  time  of  his  death,  on  the  29th  of  May  1810, 
had  been  insane,  and  incapable  of  managing  his  affairs.  The 
defender  states,  that  that  matter  not  being  within  his  own 
knowledge,  he  does  not  admit  the  statement ;  but  at  present 
the  accuracy  of  that  statement  may  also  be  assumed.  It  ap- 
pears that  at  the  time  when  Dr  Fyffe  is  said  to  have  become 
insane,  there  was  standing  at  his  credit  in  his  account  with  his 
sgents  at  Calcutta  (being  one  of  the  series  of  houses  to  be  after- 
wards mentioned),  a  balance  which,  on  30th  April  1793,  being 
after  Dr  Fyffe  had  become  insane  as  aforesaid,  amounted  to 
current  rupees  4207.  3.  10.,  but  which,  by  annual  accumula- 
tions, at  the  Indian  rates  of  interest,  during  the  next  seventeen 
years,  amounted  at  30th  April  1810,  to  sicca  rupees  17,346.  5. 
The  defender,  John  Hutchinson  Fergusson,  became  a  partner 
in  the  house  of  Fairlie,  Reid,  and  Company,  herein-after  men- 
tioned, in  the  year  1793. 

'*  In  support  of  the  claim  the  pursuers  found,  in  the  first  place, 
upon  an  account,  entitled,  '  Charles  Fyffe,  Esq.,  in  account- 
current  with  Fairlie,  Oilmore,  and  Company.*  It  commenced 
on  30th  April  1817  (1786?),  and  terminates  on  the  date  above 
mentioned,  viz.,  30th  April  1810,  with  an  article  expressed  as 
follows :  '  To  balance  in  his  favour  with  Fairlie,  Fergusson, 
and  Company,  to  bear  interest  at  9  per  cent,  per  annum, 
(S.  R.  17,346.  5.)»'  and  such  account  is  signed  by  the  firm, 
Fairlie,  Fergusson,  and  Company,  of  which  the  said  defender, 
John  Hutchinson  Fergusson,  was  one. 

William  Fairlie,  of  the  said  firm  of  Fairlie,  Fergusson,  and 
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Company,  came  to  England  in  1810,  and  upon  application  made 
to  him  by  Mr  James  Fyffe  of  Glasgow  (a  person  related  to,  and 
interested  under  the  ¥rill  of  the  said  Dr  Fyffe),  in  1812  sent  to 
him  the  said  account.  The  said  William  Fairlie  had  been  a 
partner  of  the  several  firms  of  Fergusson  and  Fairlie,  Fairlie, 
Reid,  and  Company,  Fairlie,  Gilmore,  and  Company,  and  of 
the  said  firm  of  Fairlie,  Fergusson,  and  Company,  which  ex- 
isted in  succession  fi'om  the  period  at  which  the  said  account 
commences,  down  to  the  30th  of  April  1810,  when  it  ends: 
and  was  also  a  partner  of  the  house  of  Fairlie,  Fergusson,  and 
Company,  which  commenced  on  the  1st  of  May  1810.  The 
above  account  was  by  the  said  William  Fairlie,  then  a  partner 
of  the  said  firm  of  Fairlie,  Fergusson,  and  Company,  sent  to 
the  said  Mr  James  Fyffe,  inclosed  in  a  letter,  dated  5th  July 
1812,  which  letter  was  as  follows:  '  I  now  inclose  you  Mr 
Charles  Fyffe's  account  from  its  commencement,  which  I  re- 
ceived sometime  ago  from  Calcutta,  the  balance  at  30th  April 
1810  was  rupees  17,346.  5.,  chiefly  arising,  you  will  observe, 
from  the  high  rate  of  interest  allowed  upon  it.'  The  said  let- 
ter was  in  due  course  received  by  the  said  Mr  James  Fyfk, 
On  the  dissolution  of  the  firm  of  Fairlie,  Fergusson,  and  Com- 
pany, on  the  1st  of  May  1818,  it  was  succeeded  by  the  firm  of 
Fergusson,  Clerk,  and  Company,  which  again,  on  the  1st  May 
182],  wan  dissolved,  and  succeeded  by  the  firm  of  Fergusson 
and  Company.  The  defender,  Mr  Fergusson,  censed  to  be  a 
partner  of  Fergusson,  Clerk,  and  Company,  in  1820,  and  never 
was  a  partner  in  the  house  of  Fergusson  and  Fairlie.  The  de- 
fender, on  his  retiring  from  the  house  of  Fergusson,  Clerk, 
and  Company,  returned  to  Britain,  where  he  has  since  resided. 
He  arrived  in  England,  direct  from  Calcutta,  in  the  end  of 
June  1816 ;  he  removed  to  Scotland  in  August,  and  his  £unily 
followed  in  November  of  that  year:  and  he  and  they  con- 
tinued to  reside  at  his  property  of  Trochrigg  in  Scotland  till 
May  1818.  They  then  removed  for  a  short  period  to  England, 
but  returned  to  Scotland  in  November  of  that  year,  and  he 
continued  there  with  his  family  till  August  1825.  At  that  pe- 
riod they  removed  a  second  time  to  England,  and  there  they 
have  ever  since  remained,  except  during  eighteen  months,  from 
May  1831  to  November  1832,  when  they  were  in  Scotland. 
During  the  several  periods  of  his  residence  in  Scotland,  the  de- 
fender was  frequently  absent  in  England,  and  occupied  with  hia 
concerns  there. 

*'  It  is  not  alleged  that  the  will  of  Dr  Fyffe  was  acted  upon 
or  proved  till  shortly  before  the  commencement  of  the  present 
suit.  On  the  20th  February  1835,  the  pursuers  obtained  a  dcs 
cree-dative  qua  legatees  under  the  said  testament  from  the 
Commissary  Court  of  Edinburgh,  and  they  have  instituted  this 
action  in  the  Court  of  Session  in  Scotland  against  the  defen- 
der, Mr  Fergusson,  individually,  concluding  for  payment  of  the 
above-mentioned  sum  of  S.  R.  17,346.  5.,  with  interest  at  the 
rate  of  nine  per  cent,  since  30th  April  1810,  and  they  have 
afterwards  instituted  a  supplementary  action  in  order  to  enforce 
a  claim  for  annual  accumulations  of  interest.  In  these  actiona 
Mr  Fergusson  pleaded  various  defences,  and  records  having 
been  closed  in  the  action,  certain  proceedings  have  taken  place 
in  the  Court  of  Session.  In  the  course  of  these  proceedings 
the  following  questions  of  English  law  have  been  brought  under 
discussion : 

"  L  The  defender  nudntains  that  the  action  is  struck  at  by  the 
English  Statute  of  Limitations,  21 ,  James  I.  c.  16,  in  respect 
that  the  alleged  cause  of  action,  namely,  the  alleged  undertak- 
ing of  Fairlie,  Fergusson  and  Company,  on  1st  May  1810,  to 
pay  the  debt  in  question,  did  not  accrue  within  six  years  ante- 
rior to  the  institution  of  the  present  action,  which  took  place 
on  30th  December  1833,  and  that  in  the  drcumstancea  of  this 
case,  that  limitation  was  applicable  to  the  claim,  whether  against 
the  company  itself,  or  against  the  defender  as  one  of  the  individual 
partners  thereof.  He  maintains,  that  it  is  of  no  consequence, 
that  about  two  years  after  the  company  was  formed,  Mr  Fairlie, 
one  of  the  partners,  wrote  the  letter  of  5th  July  1812,  in  re- 
spect that,  besides  the  inefficacy  of  that  letter,  in  other  respects, 
to  obviate  the  effect  of  the  Statute  of  Limitations,  it  also  was 
written  more  than  twenty-one  years  before  this  action  was  in- 
stituted.    Farther,  the  defender  maintains  that  the  case  is  not 
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taken  oat  of  the  operation  of  the  Statute  of  LimitationB,  by  the 
drcumstance  of  Dr  Fyffe's  unfortunate  state  of  mind  for  some 
years  before  his  death,  because  he  had  been  confessedly  dead 
for  more  than  twenty-three  years  before  this  action  was  insti- 
tuted, and  indeed  before  the  company  of  Fairlie,  Fergusson, 
and  Company  was  constituted,  and  his  representatives  were  not 
under  any  disability  during  the  statutory  period.  It  is  farther 
maintained  by  the  defender,  that  this  case  would  not  be  taken 
out  of  the  operation  of  the  Statute  by  the  exception  in  &vour 
of  plaintifis  when  the  defendants  are  beyond  seas,  in  respect 
that  although  Dr  Vyffe's  representatives  were  residing  in  Bri- 
tain (Scotland),  the  time  of  limitation  began  to  run  in  fiivour 
of  the  company,  and  of  all  the  partners,  from  the  time  of  the 
return  of  one  of  the  partners  to  England,  and  that  one  or  more 
of  them,  including  the  defender,  has  been  in  England  since  the 
year  1810;  that,  in  particular,  Mr  Fairlie,  the  principal  partner 
of  the  firm,  returned  to  England  in  1610,  and  that  he  remained 
in  England  for  more  than  six  years  thereafter,  during  which 
time  die  company  itself  was  in  subsistence,  and  carr3ring  on 
business,  and  that  the  defender  himself  has  also  been  within 
Great  Britain  ever  since  his  return  to  it,  nearly  twenty  years  ago. 

'*  II.  With  regard  to  the  merits  of  the  daim  itself,  the  defen- 
der urged  various  statements  and  pleas,  and,  inter  alia,  he  main- 
tained, that  according  to  the  law  of  England,  the  liabUity  of  the 
original  obligants  in  the  alleged  debt  to  Dr  Fyffe  never  was 
transferred  against  the  firm  of  Fairlie,  Fergusson,  and  Company ; 
that  although  such  a  transfer  of  liability  may,  and  sometimes 
does  take  place,  it  requires,  in  order  to  complete  it,  the  con- 
sent of  the  old  firm,  the  new  firm,  and  the  creditor,  and  with- 
out the  consent  of  the  creditor  the  transfer  is  inoperative; 
that  in  the  present  case,  the  creditor,  Dr  Fyffe,  was  incapable 
of  consenting  from  1793  till  his  death ;  that  supposing  the  let- 
ter of  Mr  Fairlie,  of  July  1812,  and  the  account  signed  by  Fair- 
lie,  Fergusson,  and  Company,  were  held  to  show  an  offer  to  as- 
sume such  liability,  the  offer  should  have  been  accepted  by  some 
person  representing  the  creditor,  in  a  reasonable  time  after  it  had 
been  made ;  and  as  nothing  appears  to  have  been  done  by  any  re- 
presentative of  Dr  Fyffe  for  many  years  after  this  letter  was 
written,  the  offer  cannot  be  taken  to  have  been  accepted,  or  the 
liability  transferred.  And  in  reference  to  the  averments  and 
pleas  of  the  pursuers,  the  defender  denies  that  Fairlie,  Fergusson, 
and  Company,  were  the  agents  of  Dr  Fyffe,  or  that  there  was 
any  conccsslment  or  firaud  on  their  part,  as  they  knew  nothing  of 
the  will  or  relations  of  Dr  Fyffe  till  shortly  before  the  commence- 
ment of  this  suit,  and  insist  that  if  such  concealment  did  exist,  it 
would  make  no  difference. 

**  The  pursuers,  on  the  other  hand,  contend,  that  the  Statute 
of  Limitations  by  the  law  of  England  does  not  apply,  so  as  to  bar 
them  from  making  good  their  claim  to  the  said  debt,  because  for 
many  years  previously  to,  and  down  to  the  time  of  his  death, 
the  said  Dr  Fyffe  was  of  unsound  mind,  and  moreover,  never 
came  to  this  country  after  the  said  debt  or  any  part  thereof  ac- 
crued due  to  him ;  and  because,  until  probate  of  the  said  will  of 
the  said  Dr  Fyffe  was  granted,  or  letters  of  administration  of  his 
personal  estate  and  effects  were  taken  out  of  the  proper  ecclesi- 
astical court  of  this  country,  there  was  no  person  capable  of  su- 
ing for  the  said  debt ;  and  the  Statute  of  Limitations  did  not 
begin  to  run  till  such  probate  was  granted,  or  letters  of  admi- 
nistration taken  out,  and  the  same  were  not  taken  out  till  the 
month  of  February  1835 ;  and  upon  this  point  the  pursuers  refer 
to  the  case  of  Douglas  v.  Forrest,  4  Bing,  686,  and  Murray  v. 
the  East  India  Company,  8  Bam.  and  Cres.,  772.  Again, 
Fairlie,  Fergusson,  and  Company,  as  the  pursuers  allege,  were 
the  agents  of  the  said  Dr  Fyffe,  and  knew  that  he  died  on  or 
about  the  29th  May  1810,  and  never  communicated  that  fact  to 
any  gf  the  relatives  of  the  said  Dr  Fyffe ;  and  that  &ct  became 
known  to  them  only  in  the  year  1833,  and  not  before, — that 
such  concealment  amounted  to  a  firaiid  on  the  part  of  the  said 
Fairlie,  Fergusson,  and  Company,  and  that  the  Statute  would  not 
begin  to  run  until  such  fraud  was  discovered. 

"  The  Court  of  Session  having  directed  this  case  to  be  prepared 
for  the  opinion  of  English  counsel,  he  is  now  requested,  with  re- 
ference to  the  record,  and  minute  and  answer,  herewith  sent,  to 
state,— ^ 


"1.  Whether,  according  to  the  law  of  England,  the  action,  and 
supplementary  action,  which  have  been  instituted  against  Mr 
Fergusson,  are  cut  off  by  the  Statute  of  Limitations? 

"  2.  Whether,  according  to  that  law,  the  question  of  the  limi- 
tation of  the  claim  upon  Mr  Fergusson  would  be  affected  by  the 
circumstances  of  Dr  Fyffe's  insanity  at  and  during  so  long  a  period 
of  years  before  his  death ;  or  of  his  having  by  his  will,  dated  in 
1790,  appointed  the  firm,  therein  denominated  Fergusson,  Fair- 
lie,  and  Company,  his  executors  ? 

"  3.  Whether,  supposing  the  Statute  of  Limitations  not  to 
apply,  the  terms  of  the  account,  with  the  doquet  thereto  attach- 
ed, together  with  Mr  W.  Fairlie's  letter  to  Mr  James  Fyffe,  of 
5th  July  1812,  would  be  sufficient,  according  to  the  law  of  Eng- 
land, to  establish  that  the  firm  of  Fairlie,  Fergusson,  and  Com- 
pany, became  directly  bound  to  Dr  Fyffe  and  hu  representatives, 
to  pay  to  them  the  debt  therein  mentioned  ? 

"  4.  Whether,  supposing  these  documents  were  held  by  them- 
selves insufficient  to  establish  the  liability  of  the  firm  of  Fairlie, 
Fergusson,  and  Company,  their  liability  would  be  estabUsfaed 
by  proof,  that  the  said  firm  entered  into  an  engagement  with  the 
preceding  company  to  undertake  their  debts,  and  actually  carried 
them  forward  in  their  books  ?" 

The  following  opinion  was  returned  by  Sir  Frederick 
Pollock  and  J.  L.  Knight  Bruce : 

"  In  answer  to  the  first  and  second  questions,  we  are  of  opi- 
nion, that  if  letters  of  administration  had  been  granted  in  Eng- 
land by  the  proper  Ecclesiastical  Court  to  Mr  David  Fyffe  and 
Mrs  Kerr  upon  the  20th  of  February  1835,  or  were  now  to  be 
granted  to  diem,  the  Statute  of  Limitations  could  not  be  used 
as  a  defence  by  Mr  John  Hutchinson  Fergusson  against  pro- 
ceedings instituted  against  him  in  England  by  them  af^er  that 
day  (within  six  years  from  the  grant  of  the  letters  of  adminia* 
tration),  in  the  recovery  of  the  debt  in  question.  There  ap- 
pears not  to  be  at  present,  and  never  to  have  been,  a  personal 
representative  of  Dr  Fyffe,  constituted  by  an  English  probate, 
or  letters  of  administration.  Mr  John  Hutchinson  Fergusson 
was  not  by  the  will  appointed  an  executor.  We  think  it  dear, 
that  the  Statute  was  not  running  against  Dr  Fyffe  at  the  time 
of  his  death,  whether  he  was  then  insane  or  not.  He  appears 
to  have  resided  in  India  from  the  commencement  of  the  debt  to 
his  death,  and  the  debt  was  repeatedly  acknowledged  by  the 
annual  additions  of  interest  between  1793  and  1810.  That 
being  so,  we  conceive  that  the  time  between  his  death  and  the 
grant  of  the  letters  of  administration  cannot  count. 

"  We  consider  the  suit  instituted  by  the  representativea  of 
Dr  Fyffe  as  an  acquiescence  in  the  arrangement  of  the  account 
to  which  the  letter  of  5th  July  1812  refers;  and  treating  them 
as  English  administrators,  we  are  of  opinion  that  the  letter,  and 
the  account  and  doquet  attached,  would  be  sufficient,  according 
to  the  law  of  England,  to  establish  that  the  firm  of  Fairlie,  Fer- 
gusson, and  Company,  became  directiy  bound  to  the  representa- 
tives to  pay  to  them  the  debt  therein  mentioned.*' 

On  advising  of  this  date,  the  Court  pronounced 
judgment  conform  to  the  above  opinion ;  repelled  the 
plea  of  prescription,  and  ordered  minutes  of  debate  on 
the  remaining  points  of  the  case. 

Lord  Ordinary^  Fullerton. — Act  Dean  of  Faculty  (Hope), 
J.  Robertson;  Pearson  and  Robertson,  W.S.,  Agents. — Ah. 
Solicitor- General  (Rutherfurd),  Marshall;  Hunter,  Campbell, 
and  Co.,  W.S.,  Agents B.,  Clerk [G.D.F.I 
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2lH  December  1837. 

Second  Divisiok. — (J.D.M.) 

No.  78. — Andrew  Clason,  W.S.,  Pursuer,  v.  John 
Campbell  and  Others,  Defenders, 

Process— Citation— Execution— Statute  1672,  §  6— Where  a 
summons  of  wakening  and  transference  of  a  process  of  multi- 
pUpoinding  was  raised  against  the  representatives  of  certain  of 
the  parties  deceased,  and  the  messenger* s  execution,  which  was 
on  a  separate  sheet,  did  not  name  and  design  all  the  defenders 
— Held  that  there  was  no  process  against  one  of  the  defenders, 
though  himself  named  and  designed. 

The  pursuer  raised  a  summons  of  wakening  and 
transference  of  a  process  which  he  had  brought  in  the 
Sheriff-Court  of  Argyllshire,  in  which  various  parties 
had  made  appearance  for  their  interest.  The  transfer* 
ence  was  against  the  trustees  and  representatives  of 
two  deceased  compearers,  the  present  defender  being 
a  trustee  of  one  of  them. 

The  execution  of  the  summons  bore : 

"  I,  David  Black,  meBsenger-at-arms,  by  virtue  of  the  li- 
belled summons  of  wakening  and  transference  before  written, 
dated  and  signeted  the  sixth  and  seventh  dajrs  of  the  said  month 
of  March  in  the  present  year,  raised  at  the  instance  of  the  there- 
in designed  Andrew  Clason,  writer  to  the  Signet,  common  agent 
in  the  process  of  multiplepoindingand  exoneration  therein  men- 
tioDed,  passed,  and  in  his  Majesty's  name  and  authority  lawfully 
sammoned,  warned  and  charged  each  of  the  also  therein  de- 
signed Duncan  M'Vean  in  Acham,  John  Campbell,  formerly  of 
Craignure,  now  Sheriff-derk  of  Argyllshire,  as  one  of  the  pre- 
sent trustees  and  executors  of  the  deceased  Archibald  Camp- 
bell of  Bragleen,  and  as  Sberiff-derk  of  Argyllshire,  and  John 
Campbell  of  Melford,  eldest  lawful  son  of  the  deceased  Archi- 
bald Campbell  of  Melford,  to  compear  before  the  Liords  of 
Council  and  Session  at  Edinburgh,"  &c 

Mr  Campbell,  late  of  Craignure,  lodged  defences, 
ia  which  he  pleaded  no  process,  in  respect  the  parties 
were  not  designed  in  terms  of  law,  in  the  execution  of 
citation. 

The  Lord  Ordinary  sustained  this  defence,  and 
found  expenses  due  to  the  party  stating  it.  His  Lord- 
ship explained  the  reasons  of  his  interlocutor  in  the 
following  note : 

"  It  is  certainly  with  much  reluctance  that  the  Lord  Ordi- 
nary pronounces  this  interlocutor ;  but  looking  to  the  terms  of 
the  Act  1672,  section  6,  and  the  decisions  in  the  case  of  Stew- 
art, January  13,  1831  ;  Creicbtons,  November  16,  1832,  and 
Collier,  June  3,  1834,  especially  the  two  last,  he  thinks  that  he 
has  no  alternative.  The  Statute  is  imperative,  that  '  all  exe- 
cutions of  summonses  shall  expressly  bear  the  names  and  desig- 
nations of  the  parties,  pursuers  and  defenders,  and  that  it  shall 
not  be  sufficient  that  tbe  same  do  relate  generally  to  the  sum- 
mons, otherwise  tbe  execution  shall  not  be  sustained;'  and 
Although  a  relaxation  has  been  admitted  where  the  execution 
is  written  wholly  or  partly  on  tbe  same  paper  with  the  sum- 
mons, the  decisions  have  settled  the  point,  that  if  any  execution 
be  written  entirely  on  a  sheet  separate  from  the  summons,  and 
only  connected  with  it  by  stitching,  it  cannot  be  sustained,  un- 
less it  names  and  designs  the  parties.  The  only  question, 
therefore,  in  the  present  case  is,  whether  the  execution  does 
bear  expressly  the  '  names  and  designations  of  the  parties, 
pursuers  and  defenders.*  The  Lord  Ordinary  is  of  opinion 
that  tbe  pursuer,  Mr  Andrew  Clason,  is  sufficiently  named 
and  designed,  and  that  the  reference  to  the  summons  does  not 
hurt  this.  He  further  thinks  that  the  only  defender  objecting, 
Mr  Campbell,  late  of  Craignure,  is  also  sufficiently  named  and 
designed.  But  the  point  of  difficulty  is,  that  in  the  execution 
against  him,  a  number  of  the  other  defenders  called  by  the 
summons  are  not  named  and  designed  at  all.  Tbe  Lord  Or* 
dioary  is  afraid  that  this  cannot  be  held  to  be  a  compliance 
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with  tbe  Statute,  the  object  being  to  let  the  party  cited  know 
precisely  what  tbe  summons  is,  and  who  are  the  parties  to  it, 
on  which  he  is  cited  to  appear.  It  is  said  that  there  is  practice 
in  conformity  to  the  course  here  adopted.  But  tbe  Lord  Or- 
dinary does  not  think  that  he  can  safely  proceed  on  that,  against 
so  positive  a  statutory  rule." 

The  pursuer  reclaimed.     On  advising, 

Zorc^  Glenlee I  think  the  interlocutor  right,  and  I  am  con- 
firmed in  my  opinion  by  referring  to  tbe  case  of  Donaldson,  re- 
ported by  Lord  Kilkerran,  (29th  November  1750;  Die.  3746.) 
The  only  way  a  defender  is  to  know  who  are  the  parties,  so 
as  to  enable  him  to  judge  whether  he  has  an  interest  to  appear 
in  the  action,  is  by  all  their  names  being  inserted  in  the  exe- 
cution. 

Lord  Justice' Clerk, — I  am  of  the  same  opinion.  Looking 
to  the  decisions  quoted  by  the  Lord  Ordinary,  I  cannot  differ 
from  his  Lordship's  interlocutor. 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord  Ordinary,  Moncreiff. — Act,  A.  Wood;  Party  Agent 

Alt.  A.  M'Neill;  Campbell  and  Trail,  W.S.,  Agents fJ-l^-^-l 


22(i  December  1837. 
FiBST  Division. — (O.D.F.) 

No.  79. — Mrs  Catherine  Augusta  Ritchie  or 
Lambe  and  Husband,  and  Others,  Children  of 
the  deceased  William  Ritchie^  Pursuers,  v,  Mrs 
Mary  Stuart  Chapman  or  Ritchie  and  Hus- 
band (Mother  and  Factrix  loco  tutoris  of  the  Pur» 
suers),  and  Wilulam  CARsncHAEL  and  George 
Lang  (or  Representatives),  Her  Cautioners, 
Defenders, 

Act  of  Sederunt,  1730 — Process — Factor  Loco  Tutoris — 
Commission — Cautioner — Liability — A  lady  was  appointed 
factrix  loco  tutoris  to  her  children,  with  cautioners  in  com" 
mon  form.  She  failed  to  lodge  tutorial  and  curatorial  ui- 
ventories,  and  dmy  to  give  in  her  factorial  accounts.  The 
accounts,  when  produced,  were  irregularly  lodged,  several  at 
a  time,  with  the  clerks  of  Court,  and  the  irregularities  ex^ 
tended  over  a  period  of  seven  years.  She  contracted  a 
second  marriage.  An  application  was  presented,  praying  for 
recal  of  the  factory,  on  the  ground  that  it  had  lapsed  on 
her  second  coverture,  and  also  of  her  having  contravened 
the  A,  S,  1730,  and  praying  that  she  should  forfeit  all 
claim  for  commission.  The  cautioners  being  solvent,  and  all 
loss  toot  the  estate  had  been  subjected  to  having  been  paid 
by  the  cautioners,  the  Court,  in  the  circumstances,  and 
proceeding  on  the  case  of  Condie,  in  IS34,  held,  fl,)  That 
they  had  a  discretion  in  applying  the  sanctions  of  the  A,  S, 
1730,  and  accordingly,  only  forfeited  to  the  factrix  a  ha\f  of 
the  commission  for  every  year  she  had  failed  to  lodge  aceounts  : 
(2,)  That  the  second  coverture  did  not  operate  a  voidance  of 
the  factory :  (S.J  That  the  factrix,  in  the  circumstances,  was 
only  bound  in  four  per  cent,  interest  fir  a  sum  of  money  be- 
longing to  the  children  she  had  invested  in  heritable  property, 
taking  the  titles  to  herself,  though  the  Court,  in  a  relative 
branch  of  the  case,  had  found  that  she  must  be  viewed  as 
having  speculated  for  herself,  and  not  for  behoof  of  the  ehU' 
dren,  and  in  consequence  she  was  held  bound  to  account  for 
the  price ;  and,  (4.)  That  in  regard  to  the  finds  she  was 
found  to  have  so  speculated  with,  she  was,  in  the  circumstances, 
only  liable  in  4  per  cent,  interest  for  the  time  the  money  was  so 
invested. 

The  defender,  Mrs  Ritchie,  was  appointed  by  the 
Court  factrix  loco  tutoris  to  her  chDdren,  then  in  pu« 
pillarity,  on  6th  March  1821,  shortly  after  the  death 
of  her  first  husband,  William  Ritchie, — William  Car- 
michael  and  George  Lang  becoming  bound  as  caution- 
ers for  her  in  common  form.     In  February  1830,  -Mrs 
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Ritchie  applied  to  the  Court  for  a  remit  to  the  Lord 
Ordinary  (Moncreiff)  to  examine  her  accounts,  but 
before  the  application  was  disposed  of,  a  petition  was 
presented  for  the  pursuers,  and  for  Peter  Watt,  ac- 
countant, then  curator  of  one  of  the  children,  William 
Ritchie,  praying  for  a  recal  of  the  factory  in  conse- 
quence of  the  factrix  having  entered  into  a  second 
marriage,  and  in  respect  that  she  had  in  various  re- 
spects neglected  and  contravened  the  provisions  of  the 
Act  of  Sederunt,  1730.  On  3d  March  1832,  the  Court 
recalled  the  factory,  and  the  two  petitions  were  remit- 
ted to  Lord  Moncreiff,  and  a  report  was  obtained  from 
an  accountant,  before  whom  objections  and  answers 
were  lodged  for  the  factrix  and  her  husband.  An  ac- 
tion of  count  and  reckoning  was  besides  raised  in  April 
1832,  against  the  cautioners,  in  which  they  and  the 
factrix  appeared,  pleciding  that  the  action  should  be 
dismissed  as  unnecessary,  in  respect  of  the  previous 
petitions,  or  be  conjoined  with  them  ob  contingentiamj 
the  cautioners  expressing  their  readiness  to  pay  any 
balance  that  might  appear  as  due  by  the  factrix  on  an 
accounting. 

The  accounting  proceeded  under  the  summary  ap- 
plication,— the  pursuers  having  resisted  the  proposed 
conjunction  of  the  actions ;  but  of  consent  of  parties, 
the  accountant*8  report,  and  objections  and  answers, 
and  whole  procedure,  were,  in  June  1 836,  held  repeat- 
ed under  the  action  of  count  and  reckoning. 

Mrs  Ritchie  failed  to  lodge  a  rental  of  the  heritable 
property,  as  well  as  tutorial  or  curatorial  inventories 
of  the  estate  belonging  to  her  children.  She  likewise 
failed  to  lodge  her  factory  accounts  at  the  end  of  each 
year,  in  the  hands  of  the  clerks  of  Court.  By  the  cer- 
tificate from  the  clerks  it  appeared,  (1.)  that  accounts 
for  three  years  from  February  1821  to  May  1824,  were 
lodged  in  autumn  1825,  and  marked  by  the  Lord  Pre- 
sident in  November  of  that  year ;  (2.)  that  accounts 
for  four  years  from  May  1824  to  May  1828,  were 
lodged  and  signed  in  November  1828;  and,  (3.)  that 
the  account  from  1828  to  1829)  was  lodged  in  May 
1830.  The  accounts  thereafter,  down  to  May  1832, 
appeared  to  have  been  duly  lodged.  Her  appointment 
as  factrix  was  recalled  by  the  Court,  as  above  stated, 
in  March  1832. 

By  the  accountant's  report,  a  balance  was  found  due 
by  the  defenders  of  £20^4  to  the  estate.  The  cau- 
tioners were,  however,  perfectly  solvent,  and  were 
ready  to  pay  the  amount ;  and  of  that  sum  £1000  had 
been  already  paid  on  an  interim  decree  pronounced  by 
the  Lord  Ordinary. 

The  factrix,  during  her  management,  had  invested 
a  portion  of  the  children's  money  in  heritable  securi- 
ties, and  took  the  title-deeds  in  her  own  name.  In 
reference  to  this  proceeding,  the  Court  (on  24th  June 
1834,)  held  that  she  had  speculated  on  her  own 
account ;  and  as  it  was  not  an  act  of  ordinary  admi- 
nistration, she  was  held  bound  to  account  for  the  price 
to  the  children.  The  children  were  subsequently  in- 
demnified by  the  cautioners. 

To  the  accountant's  report  the  pursuers  lodged  the 
following  objections:  (1.)  That  it  allows  an  amount  of 
board  greatly  exceeding  what  their  annual  income 
would  idford,  and  what  was  required,  considering  that 
they  were  living  in  family  with  their  mother:    (2.) 


That  it  does  not  disallow  the  charges  made  for  clothes, 
in  so  far  as  they  are  not  vouched,  and  in  so  far  as  they 
exceed  the  sums  actually  expended :  (3.)  That  it  does 
not  allow  to  the  pursuers  the  same  rate  of  interest 
which  the  factrix  herself  received  while  the  money  was 
in  bank,  and  does  not  charge  the  factrix  with  legal 
interest  from  Whitsunday  1828. 

(The  defenders,  however,  at  the  debate  in  the  Inner- 
House,  admitted  that  she  was  bound  to  account  for 
what  interest  she  received.) 

(4.)  That  it  does  not  disallow  factor  fee  or  commis- 
sion :  (5.)  That  it  does  not  charge  the  value  of  the 
furniture  against  the  factrix  upon  a  proper  principle, 
and  does  not  debit  her  with  interest  on  the  value  of 
that  furniture :  (6.)  That  it  does  not  debit  the  factrix 
with  arrears  of  rent  to  the  amount  of  £70.  10s.,  for 
the  recovery  of  which  she  failed  to  do  due  diligence. — 
(In  regard  to  these  it  was  averred  by  the  defenders, 
that  this  was  a  very  moderate  arrear  on  the  rental,  and 
that,  moreover,  it  would  not  have  been  expedient,  nor 
was  she  bound  to  do  exact  diligence  against  the  tenants 
in  urban  subjects  of  that  description.) — (7.)  That  it 
does  not  debit  her  with  £1000,  contained  in  a  bond 
over  the  lands  of  Transy,  and  interest  thereon,  under 
deduction  of  the  sums  paid  to  account  thereof,  which 
are  credited  in  the  accountant's  report, — ^the  balance  of 
principal  and  interest  remaining  unpaid  on  the  said 
bond  having  become  irrecoverable  through  the  fault 
and  negligence  of  the  factrix.  The  factrix  was  offered 
payment  of  the  whole  sums  of  principal  and  interest 
due  under  this  bond  in  October  1825,  but  she  unduly 
failed  to  take  payment,  or  obtain  consignation  at  that 
time,  in  consequence  of  which  the  debt  (except  the 
sums  paid  as  aforesaid)  has  been  lost. — (This  transac- 
tion, it  was  averred  by  the  defenders,  was  one  of  her 
late  husband's,  Mr  Ritchie,  who  lent  money  on  bond 
over  property  belonging  to  Mr  Stuart  of  Dunearn. 
The  loss  arose  out  of  his  bankruptcy :  the  bond  being 
a  secondary  security,  only  a  small  balance  remained 
over.) — (8.)  That  it  does  not  credit  the  pursuers  with 
the  expenses  incurred  under  the  foresaid  summary 
applications,  which  expenses  were  occasioned  entirely 
by  the  irregularity  of  the  accounts  and  proceedings  of 
the  factrix. 

Of  these  objections  the  third,  fourth,  sixth  and  se- 
venth were  only  insisted  on  at  the  debate  in  the  Inner- 
House.  In  regard  to  the  others,  they  seem  fully  ex- 
plained in  the  Lord  Ordinary's  note,  and  his  findings 
in  regard  to  them,  were  acquiesced  in  by  the  parties. 

The  piiTsvLers  pleacUd — (1.)  That  in  the  accounting 
between  the  pursuers  and  defenders,  the  sums  charged 
against  the  children  annually  as  the  expense  of  their 
board,  clothing  and  education,  must  be  limited  to  the 
amount  of  their  annual  income.  At  all  events,  the 
charge  for  board  must,  in  the  circumstances,  be  re- 
stricted to  a  small  amount,  and  the  charges  for  clothing 
to  such  as  are  vouched.  (2.)  That  the  pursuers  must 
be  allowed  credit  for  legal  interest  on  all  sums  in  the 
hands  of  the  factrix,  and  applied  by  her  to  her  own 
purposes.  (3.)  That  as  the  factrix  did  not  comply 
with  the  rules  prescribed  by  the  Acts  of  Sederunt,  and 
did  not  manage  the  estate  in  a  proper  and  beneficial 
manner,  she  is  not  entitled  to  any  factor  fee  or  com- 
mission.   (4.)  That  the  defenders  are  liable  for  all 
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sums  for  the  recovery  of  which  they  cannot  show  that 
the  factrix  did  due  diligence.  (5.)  That  the  defenders 
are  liable  generally  to  the  pursuers,  on  the  principles 
of  a  strict  accounting,  for  all  the  actings,  intromissions, 
and  omissions  of  the  factrix,  from  the  time  of  her  ap- 
pointment till  the  factory  was  recalled  by  the  Court. 
(6.)  That  in  the  circumstances  stated  relative  to  the 
bond  for  £1000  over  the  lands  of  Transy,  the  defen* 
ders  are  liable  to  the  pursuers  for  the  balance  of  prin- 
cipal and  interest  still  remaining  due  to  the  estate  of 
the  late  William  Ritchie  on  that  bond.  (7.)  That  the 
pursuers  are  entitled  to  have  the  foresaid  summary 
processes  between  them  and  the  factrix  conjoined  with 
this  process ;  but  whether  such  conjunction  be  made 
or  not,  the  defenders  are,  in  the  circumstances,  liable 
to  the  pursuers  for  the  whole  expenses  incurred  by 
them  in  these  processes. 

The  defenders  pleaded — (1.)  The  factory  of  the  de- 
fender Mrs  Ritchie  fell,  ipso  jure^  upon  her  second 
marriage,  to  the  effect  of  relieving  the  defenders,  Mr 
Carmichael  and  others,  from  any  liability  as  cautioners 
for  her  actings  and  intromissions  of  the  estate  subse- 
quent to  that  event*  (2.)  At  all  events,  and  in  every 
view,  the  liability  of  the  defenders,  Mr  Carmichael  and 
others,  as  cautioners  for  the  defender  Mrs  Ritchie,  ter- 
minated on  the  3d  of  March  1832,  when  the  factory 
was  formally  recalled  by  the  Court,  and  they  are  not 
responsible  for  her  actings  and  intromissions  subse- 
quent to  that  date.  (3.)  The  defender  Mrs  Ritchie  is 
entitled  to  credit  for  the  full  sums  charged  by  her  in 
name  of  board,  clothing,  and  education  for  her  children, 
in  respect  that  they  are,  in  the  circumstances  of  the 
case,  fair  and  reasonable  in  amount,  and  sufficiently 
supported,  upon  the  principles  of  Lord  MoncreifTs  in- 
terlocutor. (4.)  The  factrix  ought  not,  prior  to  Sep- 
tember 1823,  to  be  charged  more  than  bank  interest 
upon  the  funds  in  her  hands,  nor  from  and  after  that 
date  ought  she  to  be  subjected  in  any  higher  rate  of 
interest  than  the  funds,  as  then  invested  in  real  pro- 
perty, truly  yielded  to  her,  in  respect  that  every  effort 
to  lend  them  failed;  and  in  no  view  are  there  any 
grounds  in  law  for  subjecting  her,  by  annual  accumu- 
lations, in  interest  upon  interest.  (5.)  The  estate  in- 
trusted to  the  factrix  having  sustained  no  loss  by  her 
failure  to  comply  with  the  strict  rules  of  the  Act  of 
Sederunt  1730,  her  claim  to  a  reasonable  commission 
for  trouble  is  not  thereby  barred,  and  ought  to  be  al- 
lowed. (6.)  The  accountant's  report,  in  so  far  as  not 
objected  to  by  the  defenders,  ought  to  be  approved  of, 
in  respect  that  the  objections  of  the  pursuers  are  ground- 
less both  in  fact  and  law.  More  particularly,  (7.)  It 
was,  in  the  particular  circumstances  of  this  case,  a  pro- 
per act  of  administration  on  the  part  of  the  factrix, 
who  stood  also  in  the  relation  of  sole  surviving  parent 
to  her  constituents,  not  to  limit  the  sums  expended  on 
their  education  to  the  interest  of  the  capital  of  their 
estate,  but,  within  reasonable  limits,  to  give  them  such 
an  education  as  was  necessary  to  fit  them  for  making 
their  own  way  in  the  world.  (8.)  The  defender  Mrs 
Ritchie,  and  the  defenders  William  Carmichael  and 
others,  as  her  cautioners,  are  not  liable  for  the  contents 
of  the  heritable  bond  over  the  lands  of  Transy,  in  re- 
spect that  this  was  a  transaction  of  the  late  Mr  Ritchie 
Jumselfy  the  father  pf  the  pursaera ;  thut  the  heritable 


security  was  discharged  by  the  express  consent  and 
concurrence  of  the  pursuer  William  Ritchie,  who  sign- 
ed the  discharge  and  renunciation ;  and  that  the  debt 
has  not  been  lost  by  any  negligence  or  maladministra- 
tion on  the  part  of  the  factrix.  (9.)  The  defenders 
Mr  Carmichael  and  others,  as  the  defender  Mrs  Ritchie's 
cautioners,  are  not  liable  for  any  expenses  incurred 
under  the  summary  applications,  or  in  the  actions  of 
multiplepoinding  referred  to  by  the  pursuers,  in  respect 
they  were  incurred  in  the  petition  for  recal  of  the  fac- 
tory, to  which  they  were  no  parties,  and  also  in  respect 
it  is  incompetent  to  make  such  a  claim  in  this  process, 
either  against  the  defender  Mrs  Ritchie,  or  the  defen^ 
ders  Mr  Carmichael  and  others,  her  cautioners. 

*'  12M  May  1837 The  Lord  Ordinary  having  considered 

this  case,  as  remitted  from  the  Court  by  interlocutor  of  24th 
June  1834,  with  the  report  of  the  accountant  following  thereon, 
dated  9tb  March  1836,  and  the  record  subsequently  made  up 
and  closed  by  the  parties,  and  having  heard  counsel  at  great 
length  thereon,  as  well  as  on  the  whole  cause, /rsf,  in  reference 
to  the  motion  now  again  made  for  the  conjunction  of  the  pre- 
sent action  with  the  summary  applications  presented  for  the  de- 
fender, Mrs  Mary  Stuart  Chapman  Ritchie,  for  exoneration  as 
factrix,  and  by  the  pursuers,  her  children,  for  recal  of  the 
factory,  refuses  to  conjoin  the  cases,  tn  hoc  Btatu  ;  but  rcMrvet 
to  the  pursuers  again  to  move  for  such  conjunction,  when  the 
proceedings  in  both  cases  are  final  on  the  merits,  to  the  effect 
of  enabling  the  pursuers  to  daim  from  the  present  defenders 
such  part  of  the  expenses  incurred  by  the  pursuers  in  the  said 
summary  applications  as  may  appear  to  have  been  necessary  for 
the  due  extrication  and  discussion  of  the  pleas  raised  by  the  de- 
fenders in  the  present  action,  and  to  the  defenders  their  objec- 
tions to  such  conjunction  as  accords.  SecomUy^  upon  the  merits 
of  the  pleas  raised  by  the  parties  respectively  on  record,  and 
particularly  with  regard  to  the  objections  urged  to  the  said  re- 
port, made  by  the  accountant  on  9tb  lifarch  1^,  Ut,  Finds 
that  the  legal  claims  of  the  pursuers  upon  the  defenders,  as 
concluded  for  in  this  action,  and  particularly  the  responsibility 
of  such  of  the  defenders  as  were  cautioners  for  the  factrix, 
ceased  on  the  recal  of  the  factory  on  8d  March  1832,  appoints 
the  balance  due  by  the  factrix  to  be  struck  as  at  that  date,  with 
legal  interest  thereafter  till  payment,  and  repels  the  plea  of  the 
defenders,  that  the  factory  ceased  ip§o/aeio  on  the  second  mar- 
riage of  the  factrix  in  1828;  2c/,  Finds,  that  the  allowances 
made  by  the  accountant  in  his  last  report  to  the  factrix  and  her 
cautioners,  for  board  on  account  of  the  children  living  in  family 
with  herself,  are  reasonable  and  proper,  and  ought  to  be  sus- 
tained ;  therefore  repels  the  objections  of  both  parties  to  that 
branch  of  the  report ;  3c/,  Finds  the  defenders  are  liable  in  in- 
terest on  all  sums  uplifted  by  the  fiictrix  from  banks,  or  from 
parties  to  whom  sums  had  been  lent  as  investments,  from  and 
after  the  period  of  intromission,  and  that  interest  is  chargeable 
on  all  sums  received  from  ordinary  debtors  from  and  after  twelve 
calendar  months  after  the  sums  were  recovered,  or  ought  to 
have  been  recovered  by  the  defender ;  but,  in  respect  it  is  mat- 
ter of  notoriety  that  the  usual  rate  of  interest  obtained  in  Scot- 
land, either  from  banks  or  from  borrowers,  in  the  ordinary 
course  of  busiuess,  during  the  whole  period  from  1822  till 
1832,  did  not  exceed  four  per  cent.,  while  a  large  part  of  Mr 
Ritchie's  funds  had  been  at  one  time  depoaited  in  bank  at  a  rate 
of  interest  much  below  the  above  rate,  restricts  the  interest  to 
four  per  cent. ;  but,  in  terms  of  the  decision  of  the  Court  in  the 
case  of  Mr  John  Hay  against  Scott,  (1st  December  1826,) 
Finds,  that  the  interest  must  be  added  to,  and  accumulated 
with  the  capital  each  year,  and  the  accounts  brought  down  ac- 
cordingly to  the  termination  of  the  hciory  on  3d  March  1832 ; 
4/A,  In  respect  the  factrix  and  her  cautioners  failed  to  lodge 
their  accounts  periodically  and  regularly,  in  terms  of  the  Act  of 
Sederunt,  13th  February  1730,  finds,  in  terms  of  the  decision 
of  the  Court  in  the  said  case  of  Hay  against  Scott,  that  the  de- 
fenders are  not  entitled  to  charge  or  take  credit  for  any  com- 
mission ;  5M,  Finds  that  the  arrears  of  rent  stated  by  the  fiictrijc 


174 


REPORTS  OF  CASES  DECffiED 


[December 


being  only  £92.  2.  6.  on  rents  of  small  subjects,  amounting  in 
gross  to  £1749.  10s.  and  extending  over  upvrards  of  ten  years, 
are  prima  facie  of  very  moderate  amount,  and  sucb  as  ought  to 
be  sustained,  seeing  that  no  specific  objection  has  been  urged 
thereto ;  6M,  Finds  that  no  circumstances  have  been  stated,  or 
offered  to  be  proved,  to  show  that  the  defenders  are  liable  for 
any  loss  sustained  on  the  sum  lent  by  the  late  Mr  Ritchie  him* 
self  on  a  security  over  the  lands  of  Transy^  formerly  belonging 
to  the  deceased  Mr  David  Black,  and  afterwards  purchased  by 
Mr  James  Stuart ;  wherefore  assoilzies  the  defenders  from  any 
claim  in  respect  of  that  sum,  and  remits  to  the  accountant  to 
make  up  a  short  supplementary  state,  showing  to  what  extent 
the  present  findings  affect  his  last  report,  and  to  report  the 
balance,  reserving  the  question  of  expenses  till  that  report  is 
lodged. 

"  Note The  grounds  of  the  preceding  judgment  are  in 

most  points  so  apparent  from  the  findings  themselves,  that  they 
require  no  farther  exposition.  But  it  may  be  proper  to  explain 
the  views  of  the  Lord  Ordinary  on  one  or  two  points,  which 
could  not  be  properly  set  forth  in  the  interlocutor. 

"  let.  There  appears  some  difficulty  in  disposing  of  the  motion 
of  the  pursuers  to  have  the  present  action  conjoined  with  the 
applications  for  removing  and  exonering  the  factrix.  These 
cases  are,  no  doubt,  very  intimately  connected  with  the  present, 
and  in  one  respect  this  case  differs  from  many  others  where 
conjunction  was  opposed ;  as,  for  example,  the  case  of  Mason, 
22d  May  1832.  Here  the  summary  applications  were  known 
to  the  defenders  ab  initio^  and  they  even  made  reference  to 
them  in  their  defences,  and  a  motion  for  conjunction  was  made 
in  May  1833,  long  before  there  was  any  record  completed  in 
any  of  the  cases.  These  specialties  distinguish  the  present  case 
from  precedents  of  the  same  class  where  pleas  for  subjecting 
cautioners  in  the  expenses  of  actions  of  constitution  against  the 
principal  debtor  have  fiuled,  as  in  the  case  of  M'Pherson,  19th 
May  1825.  In  that  case  the  original  process  was  unknown  to 
the  Court  till  the  cautioners  obtained  decree. 

"  On  the  other  hand,  there  might  be  a  hardship  here  in  con- 
joining this  action  in  its  present  state  even  with  summary  causes, 
after  there  has  been  a  keen  litigation  in  them  on  points  in  which 
the  cautioners  are  only  indirectly  interested.  That  is  the  case 
here.  The  litigation  which  ensued  on  Lord  Moncreiff's  inter- 
locutor on  the  summary  cases  (see  Shaw's  Reports,  2l8t  June 
1834),  turned  chiefly  on  the  legal  construction  of  Mrs  Ritchie's 
marriage-contract,  a  question  in  which  it  would  be  unreasonable 
to  involve  the  cautioners,  and  which,  for  aught  that  yet  appears, 
may  be  carried  to  the  Court  of  last  resort.  Still,  when  the  de- 
fenders have  so  fiu*  adopted  the  proceedings  in  the  summary 
cases,  as  to  admit  the  report  of  the  accountant  made  therein,-^ 
a  report  rendered  necessary  by  the  &ilure  of  their  principal  to 
keep  and  render  accounts  regularly, — it  may  not  be  just  to  ex- 
empt the  cautioners  ultimately  fronn  all  the  expenses  which  the 
preparation  and  discussion  of  the  report,  and  the  adjustment  of 
accounts  have  cost.  In  order  to  keep  that  claim  quite  open, 
the  reservation  to  conjoin  at  the  final  conclusion  of  the  cases  on 
the  merits,  appears  sufficient,  as  it  will  then  be  competent  to 
bring  before  the  Court  the  question  of  conjunction,  with  a  view 
to  expenses,  in  a  shape  convenient  and  sare  for  all  parties. 

"  id.  The  Lord  Ordinary  thinks  the  accountant's  modifica- 
tion of  the  board,  on  the  whole,  very  judicious  and  equitable  to 
both  parties.  The  accountant  has  allowed  the  ftctrix  annual 
Bums  for  board,  varying,  according  to  the  age  of  the  children, 
from  £20  to  £30  annually.  This  was,  no  doubt,  more  than 
the  interest  of  the  children's  portions  yielded,  after  deducting 
clothes  and  school  fees ;  but  children  in  the  situation  of  the  pur- 
suers could  not  be  comfortably  or  decently  alimented  for  less. 
The  pursuers  have  referred  to  the  case  of  Thomson  v.  Waddell, 
(16th  June,  1812,}  as  showing,  that  where  a  tutor  has  omitted 
to  lodge  judicial  inventories,  no  sum  can  be  allowed  for  board 
beyond  the  free  interest  of  the  pupil's  patrimony.  But  in  that 
case  there  was  this  important  speddty,  that  the  tutor  acted  under 
•  trust-deed  of  the  parent,  empowering  him  only  to  apply  the 
interest,  and  nothing  more,  to  the  pupil's  maintenance. 
^  "  Sdf  The  fiictrix  here  has  been  allowed  credit  for  the  sum 
given  up  lor  arrears  of  rent  irreeoverabte,  as  it  is  only  about 


£90,  t.  e.  little  more  than  ^ve  per  cent,  on  the  rents  collected. 
The  argument  of  the  pursuers  seems  to  be  quite  untenable  in 
such  a  case  as  this,  that  fiu:tors  must  prove  legal  diligence  to 
have  been  used  by  decrees  and  charges,  in  order  to  liberate 
themselves  from  responsibility.  Such  a  doctrine  in  the  man- 
agement (either  judicially  or  extrajudicially)  of  small  urban 
subjects^  would  be  most  prejudicial  and  ruinous  to  the  wards. 

"  Upon  the  whole,  the  Lord  Ordinary  cannot  send  this  case 
back  to  the  parties  without  recommending  to  them  very  strongly 
to  make  sacnfices  on  both  sides— to  bring  this  accounting  to  a 
close  extrajudicially  by  a  prompt  and  liberal  compromise.  On 
the  one  hand,  the  cautioners  should  recollect  that  the  factrix, 
by  omitting  to  lodge  accounts,  has  placed  them  in  a  very  disad- 
vantageous position,  from  which  the  law  cannot  easily  relieve 
them.  On  the  other  hand,  the  children  should  bear  in  mind 
that  they  cannot  in  good  feeling  press  to  an  extremity  their  le- 
gal pleas  here,  without  involving  their  mother  and  her  caution- 
ers in  serious  distress,  while  some  of  the  pleas  depend  on  ques- 
tions which  have  not  yet  been  finally  determined  in  the  House 
of  Peers.  These  considerations  induce  the  Lord  Ordinary 
strongly  to  recommend  the  parties  to  enter  into  such  an  adjust- 
ment on  a  principle  of  mutual  concession,  as  either  the  account- 
ant, (who  knows  the  details  of  the  case  so  well,)  or  any  other 
mutual  friend  or  friends  may  recommend." 

The  pursuers  reclaimed,  praying  the  Court  to  alter 
the  Lord  Ordinary's  interlocutor,  in  so  far  as  the  rate 
of  interest  was  concerned,  viz^  to  find  the  defender 
liable  in  the  same  rate  of  interest  as  she  herself  re- 
ceived, and  likewise  to  find  her  liable  in  3  per  cent,  in- 
terest, from  Whitsunday  1823  till  therecal,  legally,  on 
all  sums  received  by  the  factrix. — This  was  conceded 
by  the  defenders  at  the  debate. 

The  defenders  reclaimed,  praying  the  Court  to  find, 

"  let.  That  the  fiu:tory  of  the  defender,  Mrs  Ritchie,  fell  tpso 
jvre,  upon  her  second  marriage,  to  the  effect  of  relieving  the 
defenders,  Mr  William  Carmichael  and  others,  from  any  liabi- 
lity, as  cautioners,  for  her  actings  and  intromissions  of  the  es- 
tate subsequent  to  that  event ;  and  as  to  the  4th,  That  the 
factrix  is  entitled  to  charge  or  take  credit  for  a  reasonable  com- 
mission on  her  intromissions ;  and  Lastly,  To  find  the  pursuers 
liable  in  expenses ;  or  otherwise  to  do  in  the  premises  as  to  your 
Lordships  shall  seem  just." 

At  advising, 

A.  AndersoHy  for  children^  pleaded — That  the  sanc- 
tions of  the  Act  of  Sederunt  ought  to  be  enforced  in 
all  cases  where  the  estate  has  been  exposed  to  loss,  and 
not  solely  in  cases  where  loss  accrued.  The  Act  of 
Sederunt  1730,  was  strict  in  its  application.  No  dis- 
tinction could  be  taken  between  this  case  and  the  case 
of  Hay  V.  Scott,  1st  December  1826. 

7*.  Maiilandy  answered — That  the  Court  have  a 
discretion  in  applying  the  Act  of  Sederunt.  No  loss 
has  accrued  to  the  estate  here ;  at  all  events,  the  cau- 
tioners are  perfectly  solvent  and  ready  to  pay  the  last 
farthing  that  may  be  found  due ;  and  as  the  Court  have 
used  their  discretion  in  previous  cases,  he  craved  that 
the  principle  of  the  case  of  Condie  in  1834,  should  be 
applied  here. 

Lord  Gillies In  the  circumstances,  I  am  inclined  to  alter 

the  Lord  Ordinary's  interlocutor  in  the  finding  under  the  Act 
of  Sederunt.  The  meaning  of  the  Act  of  Sederunt  is,  that  if 
its  provisions  are  not  attended  to,  we  must  inflict  a  penalty  on  the 
&ctor,  to  the  extent  of  one-half  of  his  hctot  fee ;  but  as  to  the 
rest,  it  appears  to  me  that  we  have  a  power  of  discretion,  and 
that  we  have  exercised  that  discretion  in  previous  cases.  The 
present  case  looks  to  me  the  same  as  that  of  Condie,  at  least 
there  does  not  appear  to  be  such  a  difference  between  them  as 
to  influence  us  in  departing  from  the  principle  laid  down  in  the 
case  of  Condie.    No  loss  has  actually  resulted  to  the  estate. 


J  837-] 


IN  THE  COURT  OF  SESSION,  kd 


175 


•»•*.  •» 


It  was  said  that  loss  had  accrued  in  relation  to  the  house  pro- 
perty, which  the  Court  found  the  factrix  bound  to  account  for  the 
price  of,  as  having  bought  on  her  own  speculation.  But  of  what 
benefit  would  these  accounts  have  been,  had  they  been  duly 
lodged  in  regard  to  that  transaction  ?  No  loss  can  arise  to  the 
children  from  the  transaction,  as  they  got  the  security  of  the  pro- 
perty itself,  and  the  price  has  been  accounted  for.  I  am  there- 
fore for  following  out  the  principle  in  Condie's  case,  and  for- 
feiting only  half  the  factor  fee. 

Ix)rd  Mackenzie. — I  agree  in  that  opinion,  as  I  do  not  wish 
to  be  understood  to  lay  it  down,  that  the  whole  penalties  of  the 
Act  of  Sederunt  must  be  enforced,  where  we  see  that  no  actual 
loss  has  arisen  to  the  estate.  I  do  not  wish  to  find  that  abso- 
lutely. 

Lord  Corehouae. — 1  am  of  opinion,  that  the  provisions  of  the 
Act  of  Sederunt  are  not  imperative,  to  the  extent  of  forfeiting 
the  whole  salary,  where  accounts  have  not  been  duly  rendered, 
^lany  cases  may  occur  where  good  reasons  may  be  shown  for 
delay,  and  in  others  the  lull  penalty  may  be  enforced ;  but  I 
cannot  conceal  from  my  mind,  that  the  estate  has  sufiered  no  loss 
whatever. 

ZiOrd  PretideiU, — I  am  inclined  to  agree ;  but  the  difficulty 
I  have  always  had  was  this,  that  she  did  not  lodge  the  accounts 
she  ought  to  have  done  on  entering  to  her  office,  from  which 
the  value  of  the  estate  might  be  ascertained,  so  as  to  form  a 
means  of  charge  against  her.  In  this  respect  her  case  seems 
diflferent  from  those  cited.  No  loss,  however,  has  been  sustained, 
so  1  think  if  we  go  the  length  of  forfeiting  half  the  commission, 
it  is  enough  in  my  opinion. 

X^rd  Gilliea It  is  impossible  besides,  I  think,  to  lay  out 

of  our  minds  that  this  is  a  case  between  a  mother  and  her  chil- 
dren, in  which  they  seek  to  enforce  a  penalty  against  her. 

Lord  Mackenzie. — In  that  respect  I  fully  agree  with  Lord 
Gillies. 

Lord  Pre$ideiti. — I  have  no  doubt  whatever  that  the  mother 
considered  that  she  was  providing  for  the  interest  of  her  chil- 
dren in  making  the  investment  on  the  house  property. 

The  Court  accordingly  gtmck  off  a  half  of  the  com- 
mission for  the  years  during  which  accounts  had  not 
been  duly  rendered. 

Dean  of  Faculty, — A  point  still  remains.  It  was 
held  that  the  investment  on  the  house  property  she  was 
bound  to  hold  as  her  own  speculation.  Now,  as  she  drew 
the  rents,  and  took  what  she  had  no  right  to  do — ^the 
children's  money,  for  this  investment,  and  thereby 
perilled  their  funds,  she  ought  to  be  liable  in  5  per  cent, 
on  the  money  thereby  invested. 

T.  Maidand, — We  are  willing  to  allow  4  per  cent., 
the  rate  which  was  then  payable  on  money  transac- 
tions ;  and  the  children  ought  only  to  be  allowed  what 
they  could  have  made  of  the  same,  supposing  it  had  been 
lent  out  for  them. 

Dean  of  Faculty  objected  to  this,  because  it  would 
be  deciding  the  general  principle,  that  where  a  party 
improperly  takes  funds  not  his  own,  and  makes  his 
own  use  of  the  money,  he  shall  only  be  liable  in  the 
market  rate  of  interest,  and  not  the  legal  rate. 

Lord  GilUee. — I  am  inclined,  in  the  circumstances,  to  think 
Mr  Maitland's  offer  goes  fiur  enough.  It  is  just  what  the  chil- 
dren could  have  made  of  it  at  the  market  rate. 

Lord  Maekenzie — I  have  some  doubts  on  this  point.  Sup- 
posing the  cautioners  had  been  insolvent,  and  the  fiictrix  had  laid 
out  the  money  on  this  property  for  the  children,  and  the  secu- 
rity turned  out  insufficient,  I  rather  suspect  she  would  have 
been  found  liable.  I  certainly  have  doubts,  but,  in  the  eircnm- 
stances,  I  am  inclined  to  agree  in  the  offer ;  but  I  don't  wish  it 
to  be  understood,  that  in  every  case  the  market  rate  of  interest 
should  be  the  rule,  as  that  is  subject  to  very  great  objection. 
It  is  only  in  the  special  drcumstances  here  that  1  agree. 

Lord  CWeAoKse.— This  is  a  question  undoubtedly  of  con- 


siderable difficulty,  if  raised  abstractly.  It  has  been  held  by 
the  Court  that  she  speculated  on  her  own  account j  whatever  she 
bought ;  but,  in  the  whole  circumstances,  I  rather  think  the 
offer  of  4  per  cent,  is  enough. 

The  Court 

"  Find  that  the  defender,  Mrs  Ritchie,  is  entitled,  in  her  &ctory 
accounts,  to  charge  commission  only  at  half  the  usual  rate  of 
allowance  on  her  intromissions  as  factrix,  during  those  years  in 
which  she  failed  regularly  to  lodge  her  accounts,  in  terms  of 
the  Act  of  Sederunt,  reserving  to  the  pursuers  all  objections 
to  the  amount  of  the  intromissions  on  which  such  comraissdon 
is  charged :  Find,  further,  that  the  defender  is  chargeable  with 
interest  at  the  rate  of  four  per  cent,  on  all  sums  taken  in  loan 
by  herself,  and  with  the  interest  which  she  actually  received  on 
money  left  in  bank,  or  lent  out  by  her,  or  by  her  late  husband, 
to  others :  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaim- 
ed against,  in  so  far  as  inconsistent  with  these  findings ;  quoad 
ultra,  adhere  thereto,  and  refuse  the  prayer  of  the  reclaiming 
notes,  and  remit  to  the  Lord  Ordinary  to  proceed  further  in 
the  cause  as  shall  be  just,  reserving  all  questions  of  expenses." 

Lord  Ordinary,  Cuninghame. — Act.  Dean  of  Faculty  (Hope), 
A.  Anderson,  Oeas;  Isaac  Anderson,  S.S.C.,  Agent. — Alt.  T. 
Maitland;  Alexander  Douglas,  W.S.,  Agent. — B.,C/erA.— 
[G.D.F.J 


22d  December  1837. 
First  Division. — (G.D.F.) 

No.  80. — William  Campbell  etnd  Mandatories, 
PursuerSy  v,  Alexander  Montpenny,  Trustee  of 
the  late  David  Stewart   Earl  of  Buckan^    De- 
fender, 

Entail—Fetters— Prohibitions— Statute,  1685,  c  22^Wherea 
tailzie  provided,  that  "  it  shall  noways  be  leisome  nor  lawfid 
to  any  of  the  heirs  of  tailzie  and  provision*  "  to  sell,  dispone, 
and  wadsett  the  lands,"  jfc,  "  or  to  contract  debt  for  which  the 
somen  may  be  apprized  or  adjudged,  or  to  do  any  other  fact  or 
deed  in  prejudice  of  the  said  tailzie,  and  of  the  persons  above 
named  and  their  foresaids"  and  if  the  heirs  of  tailzie  "  shall 
in  any  time  coming  failzie  herein,  or  do  anything  contrair  to 
this  my  destination  and  appointment,  then,  and  in  that  case, 
the  person  or  persons  sua  failzieing,"  ffc.  "  shall  amitt  and 
lose  their  right  and  haill  benefit  of  this  present  bond  of  tailzie ;" 
and  an  heir  of  entail  made  up  titles  in  fee-simple,  and  conveyed 
the  estate  in  trust  for  certain  purposes — £kld,  in  an  action  of 
reduction  of  these  titles,  that  the  tailzie  contetined  an  ejffectual 
prohibition  against  frustrating  the  succession. 

Sir  James  Stewart  executed  a  deed  of  tailzie  of  his 
lands  and  barony  of  Strabrock,  &c.,  on  4th  November 
1664,  which  was  recorded  in  the  Register  of  Tailzies, 
26th  February  1720,  whereby  he  conveyed  his  said 
estate  to  his  heirs-male  in  a  certain  series.  The  deed 
of  entail  contained  the  following  clauses : 

"  And  it  shall  noways  be  leisome  nor  lawful  to  any  of  the 
heirs  of  tail2de  and  provision  above  specified  (except  only  the 
said  William  Stewart,  my  son,  and  the  heirs-male  lawfully  to 
be  procreate  of  his  own  body,  and  the  heirs-male  lawfully  pro- 
create or  to  be  procreate  of  my  own  body)  to  sell,  dispone,  and 
wadsett  the  lands,  baronie  and  others,  above  written,  or  any  part 
thereof,  or  any  annual  rents  or  yearly  duties  to  be  uplifted  furth 
of  the  samen,  or  to  sett  tacks  thereof  for  longer  space  than  their 
own  lifetimes,  or  to  contract  debt  for  which  the  samen  mtof  be 
apprized  or  adjudged,  or  to  do  any  other  fact  or  deed  in  prejudice 
of  the  said  tailzie,  and  of  the  persons  above  named  and  their  fore- 
saids, and  if  my  aaids  daughters,  and  their  heirs,  or  any  others 
the  heirs  of  tailzie  and  provision  above  specified  Tezcept  the 
said  William  Stewart,  my  son,,  and  the  heirs-nude  lawfully  to 
be  procreate  of  his  own,  and  the  saids  heirs-male  lawfully  pro* 
create  or  to  be  procreate  of  my  own  body)  shall  in  any  tisne 
coming  faihie  herein.  Or  do  anything  contrair  to  this  my  destina- 
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tioH  and  appointment,  tben,  and  in  that  case,  the  person  or  per- 
sons sua  failzieing  and  doing  in  the  contrair  hereof,  and  the  heirs 
of  their  bodies,  shall  amitt  and  lose  their  right  and  haill  bene6t 
of  this  present  bond  of  provision,  and  infeftments  following 
hereon,  and  of  the  liaill  lands,  baronie,  and  others  above  writ- 
ten, and  the  samen  shall  in  all  time  thereafter  pertain,  belong 
and  ac*cres8  to  the  nekt  pei'son  for  the  time,  who  be  virtue  of 
the  said  tailzie  and  provision  would  have  succeeded  to  the  saids 
lauds  and  estate  failzieing  the  saids  persons  oontraveners,  and 
the  heirs  of  their  bodies,  and  all  dispositions  and  other  deeds 
whatsomever  made  or  done  contrair  to  the  said  provision  and 
destination,  with  all  that  shall  follow  thereon,  shall  be  ipto  facto 
Yoyd  and  null,  without  any  declarator,  and  shall  fioways  affect 
nor  burden  the  saids  lands,  batonie  and  others  above  written, 
or  any  part  thereof,  as  if  the  ttimen  had  never  been  done,  with 
and  upon  the  whilks  resertations,  reversion,  provisions,  and 
conditions  respective  above  mentioned,  I  have  made  and  granted 
thir  presents  and  no  other Wayd." 

The  heirs-male  of  the  entail  having  failed,  the  suc- 
cession opened  to  Catherine  Stewart  Liady  Cardross, 
only  daughter  then  existing  of  the  entailer,  and  grand- 
mother of  the  deceased  David  Earl  of  Buchan.  She, 
in  February  1676,  expede  a  Crown-charter  of  resigna- 
tion under  the  whole  conditions,  provisions,  &c.,  con- 
tained in  the  tailzie  of  Strabrock,  and  subsequently 
pissed  infefbment  thereon.  On  the  death  of  Lady  Car- 
dross  and  her  son,  the  succession  opened  to  the  de- 
ceased David  Earl  of  Buchan,  who  had  himself  served 
heir  to  his  father  under  the  entail  in  1768.  It  appeared 
that  David  Earl  of  Buchan,  on  the  supposition  of  the 
deed  of  entail  being  defective  in  the  prohibition  and 
fetters  directed  against  frustrating  the  succession,- and 
otherwise  invalid,  granted  a  procuratory  of  resignation 
for  resigning  the  estate  of  Strabrock  for  new  infeft- 
ment  to  be  granted  in  favour  of  himself,  his  heirs  and 
assignees ;  and,  in  pursuance  thereof,  he,  in  18199  com- 
pleted a  feudal  title  in  his  own  person  as  unlimited  fiar 
of  the  estate,  which  he  thereafter,  in  1822,  conveyed 
in  trust  to  the  defender,  Alexander  Monypenny,  to  be 
held  by  him  in  trust  for  certain  uses,  ends,  and  pur- 
poses. 

The  pursuers  obtained,  in  February  1836,  a  decree 
of  adjudication  against  the  present  Earl  of  Buchan, 
who  succeeded  on  his  father's  death,  whereby  they  ad- 
judged from  him  (I.)  his  liferent  of  the  entailed  estate 
of  Strabrock ;  (2.)  a  faculty  competent  to  the  Earl  to 
reduce  the  disposition  in  1819,  granted  by  his  father 
in  favour  of  himself  and  assignees,  and  the  charter  of 
resignation  and  infeflment  following  thereon,  and  also 
the  trust-deed  granted  in  favour  of  the  defenders. 

The  pursuers  brought  this  action,  calling  for  reduc- 
tion, (1.)  of  the  fee-simple  titles  expede  by  the  late 
David  Stewart  Earl  of  Buchan :  (2.)  of  the  trust-deed 
executed  by  the  late  Earl  in  favour  of  the  defender, 
dated  1 2th  June  1822 ;  and,  (3.)  of  the  titles  expede 
in  the  person  of  the  trustee. 

The  pursuers  pleaded — That  in  respect  of  the  above 
terms  of  the  entail,  and  the  investiture  under  which 
the  said  deceased  David  Earl  of  Buchan  possessed  and 
enjoyed  the  said  lands  and  estate  of  Strabrock,  it  was 
vUra  vires  of  him,  the  said  deceased  David  Earl  of 
Buchan,  to  dispone  the  said  lands,  or  to  alter  the  said 
entail  and  investiture,  to  the  prejudice  of  the  heirs 
called  to  succeed  by  virtue  of  the  original  entail  of 
Strabrock,  by  creating  a  new  investiture  thereof  in 
favour  of  himself  and  his  heirs  and  assignees  whatso- 


ever, and  thereafter  executing  the  trust-disposition 
above  mentioned,  in  favour  of  the  said  Alexander 
Monypenny  and  others,  the  said  investiture  and  title 
following  thereon  in  favour  of  the  sud  Alexander 
Monypenny  being,  according  to  the  legal  sense  and 
meaning  of  the  prohibitory,  irritant,  and  resolutive 
clauses  of  the  said  entail,  made  and  executed  in  con- 
travention thereof,  inasmuch  as  the  said  disposition  and 
other  deeds  sought  to  be  reduced,  are  facts  and  deeds 
<'  done  in  prejudice  of  the  said  tailzie,  and  of  the  per* 
sons  above  named  and  their  foresaids." 

The  defender  maintained — (1.)  That  as  the  entail  of 
the  estate  of  Strabfock  contained  no  prohibition  against 
altering  the  order  of  succession,  the  late  Earl  of  Buchan 
was  entitled  to  make  resignation  of  the  same,  for  the 
purpose  of  completing  an  investiture  in  favour  of  him- 
self, his  heirs  and  assignees ;  and,  (2.)  The  irritant 
clause  in  the  entail  of  the  estate  of  Strabrock  being  de- 
fective, and  the  entail  being  thus  rendered  inoperative, 
the  late  Earl  of  Buchan  had  the  complete  control  over 
the  estate,  and  had  the  power  of  settling  it  in  any  way 
he  might  think  fit. 

"  1  \th  July  1837. — The  Lord  Ordinary  having  considered 
the  record,  and  heard  counsel  thereon,  Imo,  In  respect  of  the 
decision  of  the  Court  on  lOtb  February  1837,  in  an  action  at 
the  instance  of  Mrs  Susan  Rowe  against  the  same  defender,  and 
in  reference  to  the  original  tailzie  of  the  estates  now  libelled 
on,  finds  that  the  said  tailzie  contains  an  effectual  prohibition 
against  frustrating  the  order  of  succession  which  the  late  Earl 
of  Buchan  could  not  gratuitously  contravene.  2do,  Finds  that 
the  disposition  executed  by  the  late  David  Earl  of  Buchan  on 
20th  January  1819,  and  also  the  trust-disposition  executed  by 
the  said  Earl  in  favour  of  the  defender,  Mr  Alexander  Mony- 
penny, and  others,  dated  12th  June  1822,  are  contrary  both  to 
the  prohibiting  and  irritant  clauses  of  the  original  tailzie  of  Stra- 
brock, libelled  on,  and  that  the  charters  and  sasines  following  on 
these  deeds,  or  either  of  them,  cannot  have  more  force  or  effect 
than  their  warrants :  Therefore,  reduces,  decerns  and  declares 
in  terms  of  the  libel :  Finds  the  defender,  qua  trustee,  liable  in 
expenses,  and  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  tax  and  report. 

"  Note The  challenge  here  instituted   by  the  purtuers, 

raises  two  questions  for  the  consideration  of  the  Court :  U^, 
Whether  the  original  tailzie  under  which  the  late  Carl  of  Buchan 
held  the  estate,  contained  an  effectual  prohibition  against  alter- 
ing the  order  of  succession  ?  and,  2c/,  Whether  the  irritant  clause 
in  the  tailzie  in  question  was  such  as  to  endtle  the  present 
Earl  of  Buchan,  as  now  the  heir  of  entail,  and  his  creditors,  to 
reduce  the  settlements  of  the  last  Earl  ? 

*'  Upon  the  first  of  these  points,  the  defender  was  anxious  to 
have  the  question  again  argued  before  the  Lord  Ordinary,  as  he 
stated  that  he  had  other  views  to  submit  on  this  branch  of  the 
case,  and  he  could  not  admit  that  the  single  decision  pronounced 
in  Rowe's  case,  vras  to  be  viewed  as  final  and  irreversible, 
when  an  opportunity  occurred  for  competently  ai-guing  his  plea 
as  in  the  present  instance,  with  another  party.  But  the  Lord 
Ordinary  conceived,  that  acting  as  a  single  Judge  in  the  Outer- 
House,  it  was  not  open  to  him  to  hear  any  argument  on  this 
question.  It  will,  however,  be  competent  to  the  defender  to 
renew  his  motion  to  be  further  heard  before  the  Court,  when 
the  case  is  brought  before  their  Lordships  on  a  reclaiming  note. 

**  With  respect  to  the  construction  of  the  irritant  dauae  in 
the  original  tailzie  (on  which  the  Court  has  not  yet  given  any 
opinion),  the  Lord  Ordinary  is  disposed  to  think  that  the  irri^ 
tant  clause  of  this  tailzie  is  a  general  one,  and  applies  to  the 
whole  acts  and  deeds  of  every  description,  which  are  prohibited. 
This  clause  is  very  different  from  the  irritant  clause  in  the  case 
of  Tillicoultry,  as  a  comparison  of  the  two  entails  will  show. 
But  it  certainly  comes  very  near  the  case  of  Robertson  Barclay 
against  Adam;  still  the  prjsent  entail,  in  its  structure  and 
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phraseology,  and  particularly  in  the  relative  connection  of  the 
prohibitory,  resolutive  and  irritant  clauses,  differs  considerably 
even  from  Dr  Robertson  Barclay's,  as  a  reference  to  that  entail, 
and  the  short  report  of  Mr  Shaw,  of  the  question  raised  on  it, 
will  show.  But  ths  Lord  Ordinary  does  not  consider  it  ne- 
ce8«ary  to  enter  very  minutely  into  that  point  here,  as  the  deeds 
tinder  reduction,  executed  by  the  late  Lord  Buchan,  are  clearly 
and  indisputably  *  dispositions,'  and  so  struck  at  by  all  the 
clauses,  as  well  irritant  as  prohibitory  and  resolutive,  in  the 
entail  of  Strabrork.  In  this  point  of  view,  the  present  case  is 
ruled  by  the  decision  of  this  Court  and  the  House  of  Lords  in 
the  late  case  of  C<itbcart  o.  Cathcart,  where  an  omission  in  the 
prohibitory  clause  against  selling  was  found  not  to  entitle  the 
heir  in  possession  to  give  a  gratuitous  conveyance  to  a  stranger. 
As  well  remarked  by  Lord  Moncreiff  in  the  note  annexed  to 
bin  judgment  in  Cathcart's  case,  *  where  there  is  a  defect  in 
the  prohibitory  clause  of  an  entail  in  any  of  the  three  great 
points  of  prohibition,  the  entail  may  be  rendered  unavailing  to 
the  substitute  heirs,  but  the  act  not  prohibited  must  be  truly  and 
actually  done.'  Of  course  the  same  rule  must  apply  to  an  irri- 
tant clause.  If  certain  acts  only  are  held  to  be  irritated,  and 
others  omitted,  it  is  only  an  act  of  the  latter  description  which 
can  be  sustained.  On  that  ground,  Dr  Robertson  Barclay's 
case  is  inapplicable  to  the  present.  The  act  omitted  to  be  irri- 
tated there  was  a  sale,  and  hence  a  bona  fide  sale  was  sus- 
tained ;  but  it  was  not  found  there  that  a  gratuitous  disposi- 
tion or  alteration  of  succession  could  have  been  made  bv  the 
heir  of  entail.  Indeed,  it  has  never  till  lately  been  questioned 
that  a  destination  fenced  by  a  prohibition,  even  without  an  irri- 
tant clause,  could  not  be  gratuitously  altered  by  a  mere  testa- 
mentary settlement,  executed  by  the  heir  in  possession.  See 
Erskine,  B.  III.  tit.  8,  §  23.  The  contrary,  no  doubt,  is  said 
to  have  been  found  by  the  House  of  Lords  in  the  late  case 
of  Sharpe,  (10  Shaw,  747,  and  Shaw  and  M'Lean's  Appeal 
Cases,  VoL  I.  p.  615),  but  that  is  a  single  precedent,  and 
it  is  doubted  if  the  attention  of  their  Lordships  in  the  Court 
of  Appeal  was  properly  directed  to  the  Scotch  authorities 
applicable  to  destinations  fenced  with  a  proper  prohibitory 
clause,  and  attempted  to  be  alienated  by  a  mortU  cavsa  deed. 
Indeed,  that  point  did  not  properly  arise  in  Sharpe's  case. 
Farther,  the  present  case  is  clearly  distinguished  from  that  of 
Sharpe's,  as  the  House  of  Peers  did  not  view  that  as  a  case 
(like  Cathcart's)  where  certain  acts  were  irritated  and  other 
acts  omitted ;  but  they  considered  the  whole  irritant  clause  as 
incomplete  and  blundered.  It  was  probably  held,  therefore, 
as  an  entail  without  any  effectual  irritant  clause  at  all,  and  so 
not  within  the  Act  1685.  The  irritant  clause  in  the  present 
entail  is  plainly  not  of  that  description. 

"  FtnaUy,  It  seems  clear,  from  the  nature  of  the  action  in 
Sharpe's  case,  that  what  the  House  of  Peers  meant  to  declare 
on  that  occasion  was,  that  the  estate  there  was  not  placed  be- 
yond the  heir's  powers  of  alienation,  by  any  conveyance  executed 
inter  vivos^  and  to  take  immediate  effect.  The  deeds  under  re- 
daction are  obviously  not  of  that  description." 

The  defender  reclaimed.     At  advising, 

Dean  of  FacuUy  explained,  that  this  was  a  case  en- 
tirely similar  to  that  of  Mrs  Rowe,  on  10th  February 
1837  (see  stmroy  Vol.  IX.  p.  266),  against  the  same 
defender,  and  craved  the  Court  to  pronounce  a  judg- 
ment similar  to  the  one  in  Rowe's  case.  Mrs  Rowe 
had  died  after  judgment  in  the  case,  but  as  her  repre- 
sentatives had  failed  to  come  forward,  and  as  it  was 
advisable  to  have  the  case  appealed,  it  became  neces- 
nary  to  institute  the  present  action  at  the  instance  of 
another  a^judger,  in  order  to  obtain  a  like  judgment 
as  in  the  previous  case,  and  for  the  purpose  of  obtain- 
ing a  final  judgment  of  the  House  of  Lords. 

The  Court,  without  hearing  counsel  oa  either  side, 

*'  adhere  to  the  interlocutor  reclaimed  against,  so  far  as  relates 
to  the  lands  and  barony  of  Strabrock  ;  and  with  this  qualifica- 
tion, refuse  the  prayer  of  the  note ;  of  new  find  expenses  due, 
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and  remit  to  the  auditor  to  tax  the  account  thereof  and  to  re- 
port." 

Lord  Ordinary,  Cuninpfhame AcL  Solicitor- General  (Ru- 

therfurd),  T.  Maitland;  Hnrne  and  Rose,  W.S.,  Agents Alt, 

Dean  of  Faculty  (Hope),  A.  Wood ;  Mony penny  and  Dalgleish, 
W.S.,  Agents N.,  CUrk fG.D.F  ] 


22d  December  1837. 
First  Division. — (G.D.F.) 

No.  81. — John  Thomson,  Cashier  of  the  Royal  Bank 

of  Scotland^  Raiser. 

Messks  Greig  and  Morton,  W.S.,        \  m  ' 
Miss  Catherine  Christie,         -         /  ^'««'«««"' 

Aliment — Alimentary  Creditor — Principal  and  Agent — Ex- 
penses— Preference — Multiplepoinding-^  Process —  The  clerk 
of  a  writer  to  the  Signet  brought  an  action  against  his  master 
for  payment  of  a  large  sum,  alleged  to  be  due  to  him  for 
writings^  and  decree  in  absence  was  obtained  in  the  regulation 
roll.  The  master's  agents  then  had  their  client  reponed,  and 
succeeded  in  reducing  the  claim  from  £360  to  £52— Held,  in 
a  multiplepoinding  of  certain  funds  of  the  master,  that  his 
agents  were  not  entitled  to  be  preferred,  as  alimentary  creditors, 
for  the  amount  of  the  expenses  they  had  incurred  in  said  action 
with  his  clerk. 

Sequel  of  case  stqn'Ot  Vol.  IX,  pp.  74,  335.  The 
Lord  Ordinary  on  11th  March  1836,  found 

"  that  the  debt  claimed  on  by  Messrs  Greig  and  Morton,  con- 
sisting of  business  accounts  contracted  by  the  late  Mr  Jamie- 
son's  ai^ents,  for  the  enforcement  or  defence  of  his  legal  rights, 
are  to  be  held  as  alimentary  debts :  Finds  that  the  debt  of  Miss 
Christie,  the  other  claimant,  is  not  a  debt  of  that  character, 
having  been  contracted  before  the  alimentary  right  was  consti- 
tuted in  favour  of  the  late  Robert  Jamieson." 

Miss  Christie  reclaimed  against  this  alimentary  find- 
ing, and  Greig  and  Morton  against  that  part  of  the  in- 
terlocutor disallowing  their  claim  for  the  expenses  in- 
curred in  their  action  of  constitution.  The  Court,  at 
advising  18th  May  1837,  remitted  to  the  Lord  Ordi- 
nary, to  consider  whether  the  whole  or  any  part  of  the 
accounts  were  of  an  alimentary  nature,  and  to  dispose 
of  both  notes. 

The  business  accounts  of  Messrs  Greig  and  Morton 
consisted  of  two  branches:  (1.)  of  £40.  12.  2.,  incurred 
in  defending  the  alimentary  fund.  Miss  Christie  ac- 
quiesced in  this  sum  being  alimentary ;  and,  (2.)  of 
£38.  3.  9.,  incurred  in  defending  the  following  action  : 

Mr  Jamieson,  in  relation  to  whose  estate  the  action 
of  multiplepoinding  was  brought,  {svpra^  Vol.  IX.  p. 
7 A)  was  a  writer  to  the  Signet  by  profession,  and  at 
one  time  had  in  his  employment  a  clerk  of  the  name  of 
Hall.  Hall  had,  in  Mr  Jamieson's  lifetime,  raised  an 
action  against  him,  concluding  for  payment  of  a  sum 
of  £360,  alleged  to  be  due  him  for  writings,  and  there- 
after decree  in  absence  was  obtained  in  the  regulation 
roll.  The  claimants  then  got  the  defender  reponed, 
and  so  far  succeeded  in  the  defence  that  the  claim  was 
restricted,  and  decree  only  to  the  extent  of  £52  was 
obtained  by  Hall. 

The  claimants  accordingly  claimed  to  be  preferred 
as  alimentary  creditors  for  the  expense  of  the  defence 
and  proceedings  in  Hall's  action,  amounting  to  £38,  in 
respect  that  they  thereby  protected  the  alimentary  fund 
to  t^'e  extent  of  £300,  and  argued,  that  as  Mr  Jamieson 
was  liable  to  have  been  incarcerated  under  the  decree  in 
absence  but  for  their  timeous  interference,  the  expense 
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incurred  was  clearly  preferable  as  an  alimentary  debt ; 
for  had  he  been  incarcerated  under  the  decree,  and  ob- 
tained his  liberation  under  the  Act  of  Grace,  by  way 
of  suspension,  or  on  a  sick  bill,  there  would  have  been 
no  debt ;  and  they  maintained,  that  being  placed  in 
such  a  situation  of  matters  as  rendered  him  obnoxious 
to  imprisonment,  the  same  result  was  attained  in  prin- 
ciple. (2.)  Further,  in  respect  the  action  being  for 
writings  due  to  a  clerk  who  had  conducted  Mr  Jamie- 
son's  business,  on  which  Mr  Jamieson  was  supported  ; 
and  supposing  that  the  clerk  had  obtained  decree  for 
the  whole  amount,  he  could  have  claimed  as  an  alimen- 
tary and  preferable  creditor;  and,  (3.)  The  other 
claimant,  supposing  Messrs  Greig  and  Morton  are  not 
preferred,  will  just  get'the  benefit  of  Messrs  Greig  and 
Morton's  services  in  reducing  the  claim  from  £360  to 
£62,  which  would  not  be  the  case  if  the  clerk  had  been 
in  the  field. 

'<  27th  June  1837 The  Lord  Ordinary  having  heard  par- 

ties*  procurators  on  the  claim  of  Messrs  Greig  and  Morton,  and 
having  reconsidered  the  accounts  in  terms  of  the  remit,  Finds 
that  one  of  these  accounts,  amounting  to  £40.  12.  2.  Sterling, 
consists  of  the  expenses  incurred  by  the  late  Mr  Jamieson  to 
the  said  Greig  and  Morton,  in  defending  the  alimentary  fund, 
and  that  the  only  other  account  now  insisted  on  is  that  of  £38. 
3s.  9d.,  for  defending  Mr  Jamieson  against  an  action  brought  by 
Mr  Hall:  Finds,  that  though  these  last  proceedings  were  not 
directly  connected  with  the  ^iroentary  fund,  they  do  not  appear, 
cith<ir  from  their  object  or  amount,  to  exceed  the  ordinary  ex- 
penditure in  litigation,  to  which  a  party  in  Mr  Jamieson 's  dr- 
cumstances  may  be  unavoidably  exposed :  Therefore,  adheres  to 
hn  interlocutor  of  the  11th  of  March  1836,  finding  that  these 
business  accounts  are  to  be  considered  as  alimentary  debts,  en- 
titled to  a  preference  on  the  alimentary  fund  over  debts  not  pos- 
sessing that  character ;  and  in  the  competidon  with  Miss 
Christie,  prefers  the  claimants,  Greig  and  Morton,  to  the  extent 
of  these  accordingly,  with  inteiest  thereon  from  the  23d  day  of 
August  1832 ;  further,  prefers  the  said  Greig  and  Morton  to  the 
extent  of  the  sums  of  £19.  11.  1.,  and  £1.  3.  7^.  Sterling, 
being  the  expenses  of  constituting  the  foresaid  debt  against  the 
late  Mr  Jamieson,  and  with  interest  thereon  also  from  the  said 
23d  day  of  August  1832,  and  decerns  in  the  said  preference, 
and  for  payment  against  the  raiser  of  the  multiplepoinding  ac- 
cordingly :  Finds  the  said  claimants,  Messrs  Greig  and  Morton, 
entitled  to  the  expenses  out  of  the  fund  tn  tnedio,  from  the  date 
of  the  remit  to  the  Lord  Ordinary  by  the  Court,  and  allows  an 
Account  of  these  expenses  to  be  given  in,  and  to  be  taxed  by  the 
auditor. 

"  Note. — The  only  object  of  declaring  an  allowance  alimen- 
tary, is  to  prevent  the  prospective  alienation  or  incumbrance  of 
it,  and  to  secure  the  application  of  the  annual  payments  to  the 
annual  exigencies  of  the  annuitant.  Accordingly,  the  nature 
and  extent  of  the  disabiUties  which  it  creates  have  been  con- 
strued consistently  with  that  object.  The  alimentary  character 
has  been  extended  to  all  articles  of  annual  expenditure  required 
for  the  comfort,  or  suitable  to  the  situation  of  the  party ;  and 
in  regard  to  articles  in  which  ready-money  dealing  is  unusual 
and  inconvenient,  and  in  which  an  absolute  disability  to  contract 
debt  would,  operate  to  his  advantage,  that  disability  has  been 
departed  from  ;  and  by  a  farther  and  more  questionable  stretch 
of  the  same  principle,  even  the  arrears  of  alimentary  debts  have 
been  sustained,  unless  in  competition  for  any  particular  term's 
aliment  with  the  creditors,  for  alimentary  furnishings  applicable 
to  that  particular  term. 

"  The  extent  to  which  the  application  of  these  principles  is 
carried,  appears  from  one  of  the  latest  cases  (Monypenny  r. 
Lord  Buchan,  July  11,  1835),  in  which  the  arrears  of  a  game- 
keeper's wages,  and  the  advance  of  the  price  of  a  commission 
in  the  army  for  the  annuitant's  son,  were  sustained  as  alimen- 
tary debts.  It  would  be  difficult  to  deny  the  same  privilege  to 
the  accounts  claimed  on  here  by  Messrs  Greig  and  Morton. 


The  one  account  being  contracted  for  the  defence  of  the  ali- 
mentary fund,  is  now  admitted  by  the  objectors  to  fall  under 
the  description  of  an  alimentary  debt.  The  only  other  now  in- 
sisted on  consists  of  the  expenses  of  defending  an  action 
brought  against  the  annuitant  by  a  Mr  Hall,  amounting  to 
£38.  3.  9.  In  regard  to  it  and  the  two  other  small  accounts 
now  given  up,  the  Lord  Ordinary  certainly  did  not  mean  to 
hold,  in  pronouncing  his  former  interlocutor,  that  every  account 
for  law  expenses  must  be  considered  an  alimentary  debt.  There 
may  be  so  many  litigations  so  rashly  entered  into,  and  so  perti- 
naciously insisted  on,  as  justly  to  fall  under  the  description  of 
extravagant  expenditure,  and  against  which  it  may  be  proper  to 
protect  the  alimentary  annuitant,  and  the  fund.  But,  on  the 
other  hand,  litigation  to  some  extent  is  unfortunately  one  of  the 
necessaries,  or  rather  one  of  the  necessary  evils  of  life ;  and  the 
ability  to  contract  to  that  extent  is  just  as  requisite  for  the  be- 
nefit of  the  annuitant,  and  as  unobjectionable  in  principle,  as 
the  power  to  deal  on  credit  with  the  butcher,  at  any  rate  with 
the  apothecary.  It  would  seem  a  strange  classification  to  be- 
stow the  character  and  privilege  of  an  alimentary  debt  on  the 
arrears  of  a  gamekeeper's  wages,  and  to  refuse  them  to  the 
expenses  of  keeping  the  annuitant  out  of  jail  by  defending  the 
action. 

"  On  these  grounds,  and  considering.  Is/,  that  the  accounts 
do  not  seem  to  exceed  in  amount  the  ordinary  expenditure  of 
this  kind,  to  which  a  person  in  Mr  Jamieson's  situation  might 
find  it  necessary  to  engage ;  and  2dly,  that  the  claims  do  not 
here  infringe  on  the  claims  of  any  other  alimentary  creditor — 
the  Lord  Ordinary  continues  of  the  opinion  expressed  in  his  for- 
mer interlocutor." 

Miss  Christie  reclaimed  generally,  and  Messrs  Greig 
and  Morton  in  so  far  as  they  were  not  found  entitled 
to  the  whole  expense  of  the  action  of  constitution.  At 
advising. 

Lord  President If  the  Lord  Ordinary's  argument  be  right, 

then  all  litigations  are  in  pari  casu,  and  so  alimentary ;  but  I 
doubt  that  very  much. 

Lord  Gillie* I  have  great  doubts  that  this  interlocutor  is 

right.  It  has  been  argued  that  Miss  Christie  is  claiming  a  pre- 
ference. That  is  not  the  fact ;  it  is  Messrs  Greig  and  Slorton, 
and  that  on  the  footing  that  this  litigation  was  of  an  alimentary 
nature.  The  Lord  Ordinary  says,  law-suits  are  necessary  evils 
of  life,  I  should  rather  consider  them  to  be  luxuries,  and  in  that 
view  not  alimentary  in  the  legal  sense ;  and  I  would  not  sus- 
tain the  claim  of  a  butcher  or  baker,  if  it  were  of  an  extrava- 
gant amount  in  relation  to  the  debtor's  income.  They  are  only 
to  be  sustained  when  strictly  necessary  for  the  support  of  the 
debtor,  and  no  fiirther.  If  law  processes  be  alimentary,  then 
every  suit  is  in  the  same  situation.     I  cannot  coincide  in  that. 

Lord  Mackenzie I  agree  with  your  Lordships.     I  see  no 

principle  for  going  so  far. 

Lord  Corehouse. — I  can  easily  conceive  a  number  of  cases  of 
very  great  difficulty  to  arise  between  creditors  who  are  strictly 
alimentary  creditors.  But  that  Is  not  the  case  here,  and  I  con- 
fess I  feel  it  to  be  impossible  to  draw  a  distinction  between  one 
law-suit  and  another.  If  a  law-suit  were  held  to  be  alimen- 
tary, I  should  say  that  every  agent  who  prosecutes  would  be 
an  alimentary  creditor.  That  would  just  open  a  wide  door  for 
every  agent  securing  himself  a  preference  over  a  fiind,  not  only 
over  the  ordinary  creditors,  but  over  the  butcher,  and  baker,  and 
doctor.  I  have  not  been  able  to  find  any  ground  for  holding  a 
law-suit  to  be  alimentary. 

The  Court 


« 


Recal  the  interlocutor  of  the  Lord  Ordinary,  so  fiu*  as  it  finds 
the  account,  amounting  to  £38.  3.  9.,  incurred  in  defending 
against  the  action  at  Mr  Hall's  instance,  and  a  proportional 
part  of  the  expense  of  the  decree  of  constitution  effeiring  there- 
to, to  be  an  alimentary  debt:  Find  that  Messrs  Greig  and 
Morton  are  not  entitled  to  be  ranked  as  creditors  on  the  ali- 
mentary fund  for  the  said  sum  of  £38.  3.  9.,  and  of  the  said 
proportional  part  of  the  expense  of  constitution :  Find  Messrs 
Greig  and  Morton  liable  to  Miss  Christie  in  such  part  of  the 
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expense  of  the  litigation  as  the  Lord  Ordinary  shall  find  to  be 
applicable  to  the  discussion  of  this  point ;  quoad  ultra,  adhere 
to  the  interlocutor  of  the  Lord  Ordinary,  and  remit  to  lus  Lord- 
ship  to  proceed  further  as  shall  be  just." 

Lord  Ordinary,  Fullerton. — Act.  Solicitor- General  (Ruther- 
furd),  T.  Maitland,  Russell;  Greig  and  Morton,  W,^,,  Agents. 
— Alt,  Dean  of  Faculty  (Hope),  Buchanan;  James  M'lnnes, 
S.S.C.,  il^fii^— fO.DvF.J 


22d  December  1837. 

First  Division (G.D.F.) 

No.  82. — M'lvoB,  Suspender,  v.  M'Kexzie,  Charger, 

Process— Sheriff  Court— A.  S.,  11th  July  1828— Res  Noviter 
—  Where  a  res  noviter  arises  after  a  record  has  been  closed 
in  the  Inferior  Court,  the  new  matter  ought  to  be  added  to 
the  record^  and  parties  should  then  adjust  and  close  of  new,  as 
in  the  records  adjusted  in  the  Court  of  Session, 

The  Lord  Ordinary  reported  a  point  which  he 
stated  had  been  intimated  to  him  to  be  of  considerable 
importance  in  the  practice  of  Sheriff- Courts,  in  refer- 
ence to  their  Act  of  Sederunt.  A  record  had  been 
made  up  and  closed  on  summons,  defences,  &c.,  con- 
descendence and  answers,  and  the  Sheriff  had  allowed 
a  proof,  but  no  judgment  had  been  pronounced.  At 
that  stage,  one  of  the  parties  alleging  a  res  noviter  ve- 
niens  ad  notUiam,  the  Sheriff,  without  opening  up  the 
record,  ordained  a  condescendence  of  the  new  matter 
to  be  lodged ;  and  answers  were  thereafter  put  in  by 
the  opposite  party.  The  Sheriff  then  pronounced  judg- 
ment on  the  condescendence  and  answers,  and  on  the 
whole  cause.  A  charge  having  been  given  on  the  ex- 
tracted decree,  it  was  brought  under  review  by  sus- 
pension, when  the  objection  was  stated,  that  the  re- 
cord had  not  been  properly  made  up  in  the  Inferior 
Court. 

Lord  Mackenzie, — The  expressions  in  the  Sheriff-Court  Act 
of  Sederupt,  section  twenty-one,  and  in  ours,  section  fifty-nine, 
are  identical,  and  I  cannot  see  why  the  res  noviter  should  not 
in  this  case  have  been  added  to  the  record,  instead  of  making  a 
Dew  process. 

Lord  Corehouse If  the  new  matter  is  not  stated  on  the 

original  record,  the  case  might  then  be  decided  on  grounds  to- 
tally different  from  the  grounds  as  originally  laid.  So  I  think 
if  new  matter  emerges  in  an  Inferior  Court  process,  it  should 
be  stated  on  record,  and  the  record  be  prepared  in  reference  to 
it,  in  the  same  way  as  is  done  in  the  Court  of  Session. 

The  other  Judges  concurred,  and  held  that  the  res 
noviter  ought  to  have  been  added  to  the  original  re- 
cord, in  the  same  way  and  manner  as  is  done  in  the 
Court  of  Session,  by  inserting  the  new  matter  in  the 
record,  and  closing  of  new. 

Lord  Ordinary,  Cockburn Act.  Pyper;   Daniel  Christie, 

Agent. — Alt,  Patten;  Agent, — [G. D.F.I 


22d  December  1837. 
FiasT  Division— (G.D.F.) 

No.  83. — John  Scocu^er  and  Others,  Petitwrners^ 
V.  Jabces  Thomson,  &c.,  Respondents. 

Factor  Loco  Tutoris— Judicial  Factor — Pupil — Bankrupt — 
Process — A.  S.,  1730 — A  party  who  had  been  appointed  fac- 
tor loco  tutoris  to  a  pupil,  and  also  judicial  factor  on  an  estate 
in  which  the  pupil  was  the  principal  party  beneficially  interested, 
and  he  and  his  cautioners  became  bankrupt,  and  were  sequestra- 
ted—  The  Court  removed  the  party  from  these  several  offices,^ 

Thomson  had  been  appointed  by  the  Court  factor 


loco  tutoris  to  a  pupil,  Mary  Scouller,  and  also  judicial 
factor  on  a  trust-estate,  in  which  the  pupil  was  the 
principal  party  beneficially  interested.  Thomson's  cau- 
tioners were  Messrs  Cleland  and  Tassie,  builders  in 
Glasgow,  with  which  company,  it  appeared,  Thomson 
was  concerned.  This  application  was  presented  by 
the  nearest  of  kin  on  the  father  and  mother's  side  of 
the  pupil,  who  alleged  that  he  had  contravened  the 
Act  of  Sederunt,  1730,  and  that  he,  and  Cleland  and 
Tassie,  his  c  lutioners,  had  been  sequestrated  as  a  com- 
pany, under  the  Bankrupt  Statute.  Thomson  denied 
that  he  had  been  a  partner  of  that  company  for  many 
years,  and  averred  that  the  sequestration  had  been  ap- 
plied for  without  his  knowledge,  and  that  Cleland  and 
Tassie  were  still  solvent. 

At  advising, 

Solicitor-General,  for  petitioners,  stated,  that  though 
Thomson  denied  any  knowledge  of  the  sequestration 
mentioned  in  the  petition,  the  petitioners  had  recover- 
ed a  subsequent  petition  for  sequestrating  the  estate 
of  the  respondent,  and  Cleland  and  Tassie  as  the 
partners  of  that  company,  which  application  was  signed 
by  Thomson  himself.  This  second  petition  for  seques- 
tration was  dated  in  July  1837,  and  the  answers  to  the 
petition  for  removal  were  dated  in  December  there- 
after, in  which  he  still  asserts  the  solvency  of  the  com- 
pany, though  in  July  he  had  applied  to  sequestrate  his 
own  and  his  partners'  estate.  Thomson  ought  to  be 
called  to  the  bar  to  answer  for  such  conduct. 

It  was  stated  by  the  respondents'  counsel,  that  the 
answers  had  been  prepared  according  to  information 
given  by  the  respondent  himself,  and  that  he  must  have 
kept  out  of  view  the  second  application  for  sequestra- 
tion. 

The  Court,  though  considering  the  case  worthy  of 
remark,  delayed  calling  the  respondent  to  the  bar, 
but  granted  the  prayer  of  the  petition,  and  removed 
the  respondent  from  his  offices,  awarding  expenses 
against  him. 

Act,  Solicitor- General  (Rutherfurd),  Handyside ;  G.  and  W. 

Napier,  W.S.,  Agents Alt,  Wilson  ;    A.    Kennedy,   W.S., 

Agent N.,  Clerk (.G.D.F.J 


22d  December  1837. 
First  Division — (G.D.F.) 

No.  84. — J.  J.  Eraser,  Petitioner,  v.  Ewiwo's  Trus- 
tee and  WoTHERSFOON  and  Mack,  Respondents. 

Process — Competency — Interlocutor,  Cancelling  of  a  signed — 
Incidental  Petition — An  incidental  application  made  to  the 
Court  with  the  view  of  cancelling  an  interlocutor  refusing  a 
reclaiming  note,  presented  on  the  ground,  that  had  the  peti- 
tioner been  aware  of  the  true  reason  of  the  reclaiming  note 
having  been  enrolled  in  the  Inner-House  rolls,  he  would  have 
appeared  and  pleaded  to  the  merits,  but  having  misapprehended 
the  intention  of  the  enrolment,  his  reclaiming  note  had  been  re- 
fused in  his  absence — The  Court  unanimously  held  that  it 
was  incompetent  to  entertain  the  application, — petition  accord- 
ingly reused,  without  prejudice  to  bringing  a  reduction. 

Eraser  had  presented  a  reclaiming  note  to  the  Court 
against  a  Lord  Ordinary's  interlocutor,  which  Ewing, 
in  absence  of  the  other  party,  moved  the  Court  to  re- 
fuse. The  note  was  refused,  and  the  interlocutor  bore, 
that  it  was  refused  in  absence  of  Eraser.  Eraser  then 
prayed  the  Court,  by  incidental  petition,  to  cancel  the 
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interlocutor  as  having  been  obtained  in  his  absence, 
and  because  he  had  been  led  to  believe,  on  seeing  the 
case  in  the  rolls,  that  it  had  been  enrolled  by  Ewing 
for  the  purpose  of  sisting  his  trustee,  he  having  become 
intermediately  bankrupt ;  and  he  produced  a  letter  from 
Ewing,  stating  that  he  consented  to  the  cancelling  of 
the  interlocutor. 

£  wing's  trustee  appeared,  and  objected  to  the  pro- 
posal, and  pleaded  that  Ewing  being  now  divested,  his 
consent  was  incompetent.  The  agents  for  Ewing  like- 
wise appeared,  and  objected  to  cancelling  the  inter- 
locutor, pleading  that  the  interlocutor,  standing  refused 
in  favour  of  their  client,  Ewing,  they  were  entitled  to 
object,  in  respect  that  after  the  refusal,  and  the  report 
of  the  auditor  on  the  account  of  expenses,  they  had  a 
jus  quxsitum  to  obtain  the  decree  in  their  name  for 
expenses  against  Fraser. 

The  Court  sustained  the  objection,  unanimously 
holding  that  the  signed  interlocutor  could  only  be  set 
aside  by  way  of  reduction,  and  accordingly  refiued  the 
application,  but  without  prejudice  to  the  bringing  of 
an  action  of  reduction. 

Act,  Pyper;  J.  J.  Fraser,  W.S.,  Agent, — A.  Wood  for 
Tnutte, —  James  Anderson  for  Agents, — Wotherspoon  and 
Mack,  W.S.,  Agentt B.,  Clerk [G.D.F.J 


22d  December  1837. 

First  Division (G.D.F.) 

No.  85. — William  F.  Home  and  John  F.  Home, 
Pursuers,  v.  Allan  Pubveb  and  William  Pubves, 
Defenders. 

Expenses — Stanap — Bill  of  Exchange — A  party  in  right  of 
biUSf  brought  an  action  in  the  Sheriff  Court  against  the  obli' 
pants,  who  defended,  but  not  on  the  plea  of  the  want  of  proper 
stamps,  and  they  brought  a  reduction  oftne  bills  on  the  ground 
of  fraud,  and  concluded  for  count  and  reckoning,  in  consequence 
of  which  the  Inferior  Court  action  was  conjoined  ob  contin- 
gentiaro  of  the  reduction,  A  record  was  made  up  applicable  to 
both,  and  a  proof  led.  After  a  debate,  a  fatal  objection  on 
the  stamp  laws  was  taken  to  the  bills,  ex  parte  judicis,  which 
virtually  threw  out  the  action.  The  obligants  having  no  plea 
on  the  record  against  the  bill-stamps,  reclaimed  on  the  merits. 
The  Court  affirmed  the  Lord  Ordinary's  views  in  regard  to  the 
want  of  stamp,  but  remitted  to  him  to  dispose  of  the  case  quoad 
ultra.  His  Lordship,  and  thereafter  the  Court,found  the  holder 
of  the  bills  entitled  to  his  expenses  in  the  Court  of  Session,  in 
the  reduction  and  conjoined  actions,  down  to  the  period  when 
the  nullity  on  the  stamp  laws  was  sustained  bu  the  Court,  and 
awarded  expenses  to  the  obligants  in  the  bias  from  and  after 
the  said  period. — Obiter,  The  obligants  in  the  bills  were  neld 
to  have  been  aware  of  the  nullity  from  the  commencement  of  the 
actions,  as  it  arose  from  an  additional  obligant  having  subscribed 
the  bills  three  years  after  they  were  issued,  so  that  the  nullity 
did  not  appear  ex  fade  of  the  documents. 

Sequel  of  case  s^qtra.  Vol.  VHI.  p.  400. 

Jn  the  Sheriff  Court  of  Berwickshire,  William  Purves 
sued  the  pursuers  for  payment  of  two  bills.  The  pur- 
suers appeared  and  defended  on  the  merits,  but  with- 
out raising  any  plea  on  the  stamp  laws.  The  pursuers, 
before  the  issue  of  that  case,  brought  an  action  in  the 
Court  of  Session,  with  the  view  of  reducing  the  bills, 
and  concluded  against  the  present  defenders  for  count, 
reckoning  and  payment,  and,  besides,  libelling  gross 
fraud  and  deception.  The  petitory  action  brought  in  the 
Inferior  Coqrt  was  conjoined  with  the  reduction  ob  con- 
fjngentiam,  when  a  record  was  made  up  and  a  proof 


taken,  extending  to  great  length.  As  yet,  neither 
party  had  stated  any  objection  on  the  stamp  laws ;  but, 
ex  parte  judicis,  this  objection  was  taken  to  the  titles  by 
the  Lord  Ordinary  (Cockbum),  who,  in  consequence, 
found  the  bills  null  and  void,  and  accordingly  assoilzied 
the  Homes  from  the  conclusions  of  the  Inferior  Court 
action,  and  besides  found,  in  consequence  of  the  state- 
ments in  the  condescendence  for  the  pursuer  being  at 
variance  with  the  summons,  that  it  was  incompetent  to 
proceed  to  dispose  of  the  conclusions  of  the  summons 
of  reduction.  The  Court,  on  a  reclaiming  note,  re- 
called the  finding,  that  it  was  incompetent  under  the 
record  to  proceed  to  the  disposal  of  the  various  con- 
clusions of  the  libel,  adhered  quoad  ultra,  and  remitted 
to  the  Lord  Ordinary  to  hear  parties  accordingly,  and 
on  the  question  of  expenses. 

The  Lord  Ordinary's  Interlocutor  and  note  in  the 
remit,  will  fully  explun  the  nature  of  the  action,  and 
the  situation  of  parties : 


f« 


20M  June  1837 The  Lord  Ordinary  having  beard  coimiel 

on  the  mutual  claims  preferred  by  the  parties  in  these  conjoined 
actions  for  expenses,  and  having  considered  the  whole  process 
and  auditor's  report  of  the  expenses  as  taxed,  Finds  Allan 
Purves  entitled  to  the  expenses  incurred  by  him  in  this  Court ; 
first  in  the  reduction,  and  afterwards  in  the  conjoined  actions 
down  till  26th  November  1835,  being  the  period  when  the  plea 
of  want  of  stamp,  ultimately  sustained,  was  first  brought  regu- 
larly before  the  Court  by  the  Messrs  Home,  and  made  the  sub- 
ject of  a  remit  from  the  Inner-House  to  the  Lord  Ordinary : 
Modifies  these  expenses  as  taxed  to  £415.  10.  4.,  and  decerns ; 
and  in  the  case  of  William  Purves,  finds  him  entitled  to  the 
expenses  incurred  by  him  for  the  same  period,  suliject  to  some 
modification :  Modifies  the  same  to  £60,  and  decerns :  Finds 
Messrs  Home  entitled  to  the  expenses  incurred  subsequent  to 
the  said  26th  of  November  1835 ;  modifies  the  same  as  taxed  to 
£143.  12.  4.,  and  decerns. 

"  Note, — The  Lord  Ordinary  has  found  some  difficulty  and 
embarrassment  in  determining  the  question  of  expenses  in  a  case 
which  was  conducted  ab  initio  before  another  Judge,  and  de- 
cided on  the  merits  by  his  Lordship  and  the  Court,  before  the 
present  Judge  was  acquainted  with  the  case.  It  is  therefore 
necessary  to  explain  briefly  the  grounds  on  which  he  has  pro- 
ceeded in  the  adjudication  of  the  costs.  The  present  proceed- 
ings originated  by  an  action  commenced  in  April  1832  before 
the  Judge  Ordinary  (Sheriff  of  Berwickshire),  in  name  of 
William  Purves,  for  payment  of  two  promissory-notes,  one  of 
£300,  dated  in  1826,  and  another  of  £644,  dated  in  1827, 
which  were  said  to  have  been  granted  by  the  Messrs  Home  to 
Allan  Purves,  and  indorsed  by  him  to  William  his  son.  These 
bills  were  avowedly  granted  by  the  Messrs  Home,  one  of  whom 
(Mr  W.  F.  Home)  was  a  cautioner  for  the  late  James  Home, 
writer  in  Kelso,  distributor  of  stamps  for  Berwickshire,  to  meet 
alleged  arrears  of  the  principal  distributor,  which  were  required 
to  be  remitted  to  the  head  office  in  1826  and  1827. 

**  The  Messrs  Home  appeared  in  the  Sheriff  Court  and  stated 
defences,  but  instead  of  pleading  any  objection  to  the  bills  on 
the  stamp  laws,  which  would  at  once  and  for  ever  have  obviated 
the  claim  at  a  very  trifling  expense,  they  removed  the  case  into 
the  Court  of  Session  by  a  summons  of  reduction,  repetition,  and 
count  and  reckoning,  laid  on  very  serious  and  gross  charges  of 
deception,  fraud,  and  imposition  against  Allan  Purves,  of  which 
also  it  was  said  his  son  William  was  cognizant.  The  petitory 
action  before  the  Sheriff  was  afterwards  removed  into  this 
Court  by  Messrs  Home,  by  advocation  ob  contingentiam  of  the 
principal  case  of  reduction  then  depending  in  this  Court. 

"  In  the  principal  case  of  reduction  and  count  and  reckoning, 
an  immense  expense  was  incurred,  partly  by  the  preparation  of 
a  voluminous  record,  and  partly  by  an  extensive  scrutiny  by 
diligence,  and  otherwise,  into  the  accounts  and  transactions  be- 
tween Allan  Purves  and  Home  the  distributor.  The  charge 
against  Purves  was,  that  be  had  cheated  both  the  stamp  office 
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and  the  Messrs  Home,  first,  by  having  been  himself  accessory 
to  the  accumulation  and  concealment  of  the  arrears  from  the 
head  officers,  and  afterwards  by  misrepresenting,  or  overstating, 
alleged  balances  as  due  to  the  stamp-office,  when  no  sudi 
balances  existed,  so  as  to  raise  advances  for  his  own  private 
claims  against  James  Home,  the  distributor.  But  all  these 
proceedings  were  quite  unnecessary,  in  so  far  as  related  to  the 
two  bills  claimed  by  the  Purveses ;  for  it  turned  out  that  Mr  J. 
F.  Home  was  not  an  original  party  to  the  promissory-notes 
libelled  on,  either  when  they  were  first  delivered  or  for 
years  afterwards.  He  only  subscribed  them  when  addition- 
al caution  was  required;  and  that  fact  was  distinctly  set 
forth  (perhaps  somewhat  incautiously  and  inadvertently  as  to 
its  legal  effect)  in  Allan  Purves*s  defences,  lodged  in  July  1832, 
before  the  expense  of  the  litigation  had  exceeded  a  few  pounds. 
Of  course,  the  fiict  was  also  known  from  the  beginning  to 
Messrs  Home,  the  obligants  in  the  bills :  yet  the  legal  objec- 
tion arising  upon  it,  viz.,  that  the  bills  as  they  now  stand  are 
nail,  as  being  new  bills  on  an  old  stamp,  was  not  regularly 
pleaded  to  or  admitted  by  the  Court,  till  26th  November  1635, 
while  previous  thereto,  a  litigation  of  enormous  bulk  and  ex- 
pense had  taken  place,  chiefly  on  pleas  peculiar  to  the  reduction, 
and  count  and  reckoning,  whereby  expenses  were  accumulated 
to  the  amount  of  nearly  £1000  a-side  (before  taxation),  when 
the  bills  might  have  been  at  once  extinguished  by  a  plea  that 
could  have  been  urged  against  them  in  the  Sheriff  Court,  and 
disposed  of  for  a  trifle.  Accordingly,  when  the  plea  was  stated, 
neither  the  Lord  Ordinary  nor  the  Court  had  any  difficulty  in 
sustaining  it.  The  decision  of  the  case  is  briefly  reported  of 
date  9th  June  1836,  (see  supra,")  to  which  it  is  sufficient  gene- 
rally to  refer. 

'*  In  these  circumstances,  the  grounds  on  which  the  Lord 
Ordinary  has  proceeded  in  awarding  the  costs  as  apportioned  in 
his  interlocutor,  will  be  apparent. 

"  1st,  He  has  found  the  Purveses  generally  entitled  to  their 
costs,  prior  to  the  remit  from  the  Inner-House  on  26th  Novem- 
ber 1835,  to  consider  the  plea  on  the  stamp  laws.  This  seems 
a  claim  equally  just  and  insuperable  in  every  view,  as  there 
was  no  occasion  for  any  acdon  of  reduction  at  all  in  this  Court 
to  get  the  plea  sustained,  on  which  the  decision  ultimately  pro- 
ceeded. Accordingly,  the  last  decision  of  Lord  Cockbum,  2d 
February  1836,  finding  that  it  is  now  unnecessary  to  dispose  of 
the  conclusions  of  the  summons  of  reduction,  stands  final  and 
confirmed  by  the  Court,  9th  June  1836.  In  this  view,  the  de- 
cision of  the  case  of  Spiers  against  Buchanan,  (2  Shaw,  p.  237) 
is  a  precedent  strongly  in  point,  supporting  the  division  of  the 
expenses  made  in  the  present  case. 

*'  2d,  The  Purveses  are  the  more  entitled  to  any  expenses  in- 
curred by  them  in  the  processes  in  this  Court,  which  was  not 
only  a  reduction  (unnecessary  quoad  the  bills),  but  a  count  and 
reckoning  laid  on  the  most  serious  and  offensive  charges  against 
Allan  Purves,  which  have  not  been  substantiated.  On  the  con- 
trary, any  references  made  by  the  pursuers  to  show  that  the 
charges  in  their  summons  and  record  were  well-founded,  were 
pretty  satisfactorily  obviated  by  the  defenders.  Farther,  had 
the  charges  been  such  as  the  Homes  could  prove,  either  from 
the  innumerable  documents  already  put  into  process,  or  yet  re- 
coverable by  them,  they  might  have  had  an  opportunity  of  doing 
so  by  proceeding  with  their  conclusions  for  count  and  reckon- 
ing, which  they  have  not  done.  No  doubt  Lord  Cockbum, 
after  twice  hearing  counsel  at  great  length  on  the  merits, 
issued  notes,  pointing  out  that  the  pursuers'  condescendence 
was  flatly  at  variance  with  their  summons.  In  that  view,  se- 
parately, the  pursuers  are  bound  to  pay  the  whole  expenses'  of 
an  action  so  insufficiently  supported  ;  and  although  the  pursuers 
have  since  argued  that  their  summons  was  laid  ahemativebf, 
so  as  to  comprehend  the  allegations  in  their  condescendence, 
this  only  entitles  the  defenders  more  clearly  to  the  costs  of 
a  suit,  which  the  pursuers  are  either  unable,  or  decline  to  pro- 
ceed with. 

"  Sd,  The  expense  incurred  by  Allan  Purves  down  till  26th 
November  1835,  when  (he  plea  of  want  of  stamp  was  regu- 
larly admitted  by  the  Court,  and  remitted  for  consideration, 
have  been  allowed.    But  a  certain  abatement  has  been  made 


from  the  costs  of  William  Purves,  as  it  is  not  thought  that  there 
was  any  occasion  for  him  to  do  more  than  superintend  and  wait 
the  issue  of  the  pleadings  of  the  other  parties, — more  especially 
after  Allan  Purves  (the  indorser  and  fiither  of  William)  had 
stated  in  his  defences,  that '  he  will  hold  himself  equally  re- 
sponsible to  the  pursuers,  as  if  the  bills  were  still  in  his  own 
hicinds.'  Still,  in  any  view,  considerable  expense  was  necessary 
on  the  part  of  each  of  the  Purveses,  as  they  were  both  sepa- 
rately charged  with  being  accessory  to  the  fraud  and  deception 
on  which  the  action  of  reduction  and  count  and  redconing  was 
founded,  and  were  entitled  to  employ  their  0¥m  counsel  to  re- 
but such  charges. 

"  Lastly,  Expenses  have  been  given  to  the  Messrs  Home, 
from  and  after  the  period  when  the  remit  was  made  by  the 
Court,  in  consequence  of  the  ol]jection  of  want  of  stamp  being 
stated  towards  the  conclusion  of  the  litigation  by  the  Messrs 
Home.  They  complain  that  the  auditor  has  taxed  off  the  ex- 
pense incurred  by  them  in  employing  separate  counsel;  but 
looking  to  the  fiict  that  they  were  joint  pursuers  of  the  action 
of  reduction,  and  had  made  up  one  record,  while  the  plea  ul- 
timately sustained  was  a  plea  common  to  both,  it  seems  enough 
to  allow  them  the  expense  of  two  counsel,  as  the  auditor  has 
done." 

The  pursuers  recliumed  agcdnst  this  interlocutor,  and 
prayed  the  Court 

"  to  find  the  reclaimers  entitled  to  their  full  expenses ;  to  sus- 
tain their  objections  to  the  auditor's  report  on  their  account  of 
expenses ;  or  otherwise  to  do  in  the  premises  as  to  your  Lord- 
ships shall  seem  just." 

William  Purves  reclaimed,  praying  the  Court 

"  to  recal  and  alter  the  foresaid  interlocutor,  in  so  &r  as  it  finds 
the  defender  liable  in  any  expenses  to  the  pursuers ;  and  to 
find  the  reclaimer  entitled  to  the  expenses  incurred  by  him  sub- 
sequent to  the  26th  November  1835,  and  also  to  the  expenses 
incurred  by  him  subsequent  to  those  included  in  the  account 
taxed  by  the  auditor  hi  Biay  1837 ;  or  to  do  otherwise  ia  the 
premises  as  to  your  Lordships  shall  seem  just." 

Allan  Purves  reclaimed,  in  so  far  as  lie  was  found 
liable  in  any  expenses  to  the  pursuers,  and  prayed  the 
Court  to  be  found  entitled  to  full  expenses,  and  to  be 
assoilzied.     At  advising, 

Lord  Mackenzie  considered  that  the  Homes  and  Purveses 
were  in  port  casu  in  regard  to  not  stating  the  objecHon  on  the 
stamp  laws.  The  Messrs  Purves,  because  it  must  be  held  that 
they  were  aware  of  the  nuUity;  and  the  Homes,  in  not  staring  it 
in  the  Inferior  Court,  and  did  not  feel  himself  in  a  situation 
to  agree  with  the  Lord  Ordinary,  that  the  Purveses  should  gat 
their  expenses  up  to  the  time  the  plea  was  stated. 

Lord  Corehouse  seemed  to  be  of  the  same  opinioM  as  Lord 
Mackenzie,  while  the  Lord  President  and  Losd  GiUiea  wete  for 
adhering. 

After  some  explanation,  however,  from  the  bar,  to 
the  effect  that  William  Purves,  in  getting  the  expenses 
modified  which  were  allowed  htm  by  the  Lord  Ordi- 
nary, was  in  reality  bearing  the  whole  expense  of  the 
petitory  action  incurred  by  both  parties ;  and  that  the 
pursuers,  in  reclaiming  against  the  Lord  Ordinary's  in- 
terlocutor of  3d  March  1835,  reclaimed  on  the  merits  of 
the  action,  and  by  so  doing,  had  increased  the  ex- 
penses very  greatly, — ^the  Court,  dissentienU  Lord  Mac- 
kenzie, adhered  to  the  Lord  Ordinary's  intei|pcutor. 

Lord  Ordinary,  Cuninghame.  —  Act.  Dean '  of  Faculty 
(Hope),  P.  Robertson,  Milne;  Sang  and  Adam,  W.S.,  Agente. 
— D.  M'Neill;  Home  and  Rose,  W.S.,  Agents  for  mlUam 
Purvee — Whigham  ;  Ainslie,  Macallan  and  Graham  for  AUam 
Purvee N.,  Clerk fG.D.F.J 
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22d  December  1837. 

Second  Division. — (J.D.M.) 

No.  86. — William  Pitt  Ddndas,  Executor  of  the 

late  Lord  Cringletie,  Raiser, 

Mbs  Isabella  Strange  and  Others,  his  Trustees 
for  behoof  of  his  Heir-at-Law^  James  Wolfe  Mur- 
ray, Claimants* 

Mrs  Isabella  Catherine  Murray,  and  his  Younger 
Children,  and  Others,  Claimants. 

Heir  and  Executor — Heritable  Debt — Burden — Relief— TF^Agre 
lands  were  purchased  for  a  party  by  a  trustee,  who  paid  the 
price  out  of  his  own  funds —  Circumstances  in  which  held,  on 
the  dececae  of  the  party,  that  the  price  was  a  burden  upon  the 
heir  succeeding  to  the  lands,  without  relief  against  the  executry. 

Sir  James  Steuart  Denham,  of  Coltness,  being  about 
to  dispose  of  the  lands  of  Westshield,  the  late  Mr  Alex- 
ander Forsyth,  writer  in  Edinburgh,  offered  to  become 
the  purchaser  at  the  price  of  £7000,  and  to  pay  £4000 
in  part  payment  of  the  price  at  the  ensuing  term  of  Mar- 
tinmas, on  his  receiving  a  disposition,  while  the  remain- 
ing sum  of  £3000  was  to  continue  secured  upon  the 
property.  This  offer  was  accepted  by  Sir  James.  By 
a  subsequent  arrangement,  instead  of  £4000,  the  whole 
purchase  money  was  paid,  and  a  disposition,  bearing 
that  payment  had  been  made  in  full,  was  executed  by 
Sir  James  in  favour  of  Mr  Forsyth.  Upon  the  precept 
of  sasine  contained  in  this  disposition  Mr  Forsyth  was 
afterwards  infeft.  Although  Mr  Forsyth,  in  this  trans- 
action, acted  ostensibly  for  his  own  behoof,  he  was  the 
agent  merely  of  the  late  Lord  Cringletie,  and  although 
the  disposition  was  ex  facie  absolute  in  his  favour,  he 
had  come  under  an  obligation  to  divest  himself  of  the 
property  in  favour  of  his  Lordship,  so  soon  as  the 
money  should  be  repaid. 

Upon  the  same  day  on  which  the  offer  was  made  by 
Mr  Forsyth  to  Sir  James  Steuart  Denham,  an  agree- 
ment was  entered  into  betwixt  the  former  and  Lord 
Cringletie,  and  annexed  to  a  copy  of  the  offer,  in  the 
following  terms : 

*'  Mem.  \9th  July  1827 It  is  contracted  and  agreed  upon, 

that  Mr  Forsyth  shall  purchase,  for  the  behoof  of  Lord  Cring- 
letie, those  remaining  parts  of  the  lands  of  Westshield,  belong- 
ing to  Sir  James  Steuart  Denham  of  Coltness  and  Westshield, 
presently  under  sale,  at  the  price  of  £7000,  and  for  the  pur- 
chase of  which  he  has  now  subscribed,  and  addressed  to  Sir 
James,  an  offer  of  that  sum,  a  copy  of  which  is  prefixed  ;  that, 
provided  the  same  is  accepted,  Mr  Forsyth,  upon  receiving  a 
disposition  in  his  favour,  shall  obtain  himself  infeft,  and  ad- 
vance, or  borrow  on  the  security  of  the  lands,  the  sum  of 
£4000,  to  be  applied  as  part  of  the  price  in  the  discbarge  of  a 
debt  to  that  extent  due  by  Sir  James  to  the  agents  for  his  re- 
giment ;  and  that  the  lands  shall  be  resold  for  Lord  Cringletie's 
behoof,  Mr  Forsyth,  on  being  relieved  of  his  engagements,  to 
hold  himself  accountable  to  his  Lordship  for  the  price,  or  bound 
to  divest  of  the  property,  as  his  Lordship  may  direct.'* 

(Signed)         "  Alex.  Forsyth." 

A  holograph  copy  of  this  agreement  was  afterwards 
signed  by  Lord  Cringletie,  and  forwarded  to  Mr  For- 
syth. Nothing  farther  took  place  during  the  lifetime  of 
Mr  Forsyth,  who  is  since  dead,  having  disponed  his 
property  to  trustees.  Lord  Cringletie  died  on  29th 
May  1836;  and  the  trustees  of  Mr  Forsyth  having 
demanded  repayment  of  the  purchase  money  of  £7000, 
with  interest,  the  present  process  of  multiplepoinding 
was  railed  by  Lord  Cringletie's  executor,  to  have  it 


ascertained  whether  the  whole  burden  of  the  debt  was 
to  fall  upon  the  executry,  and  the  heir  to  obtain  posses- 
sion of  the  estate  free  from  incumbrances,  or  whether 
the  funds  in  the  hands  of  the  executor  were  only  liable 
in  the  second  place,  in  the  event  of  the  lands,  on  a 
resale,  being  found  insufficient  to  answer  the  demand. 

On  4th  September  1821,  Lord  Cringletie  executed 
a  trust-disposition  and  deed  of  settlement,  whereby  he 
conveyed  his  estate  to  trustees  for  a  certain  period, 
to  apply  and  accumulate  the  rents,  and  thereafter  to 
convey  over  the  same,  with  the  accumulations,  to  his 
eldest  son  and  heir-at-law,  the  claimant,  James  Wolfe 
Murray,  with  certain  limitations  and  substitutions.  On 
9th  March  1836,  Lord  Cringletie  executed  another 
deed  of  settlement,  but  of  his  personal  estate  only, 
whereby  he  gave  certain  provisions  to  his  younger 
children,  and  appointed  the  raiser  of  this  process,  Mr 
William  Pitt  Dundas,  his  executor  for  carrying  the 
settlement  into  effect. 

No  special  disposition  of  the  estate  of  Westshield 
was  made  to  the  claimant,  James  Wolfe  Murray,  by 
Lord  Cringletie's  settlements ;  and  it  further  appeared, 
by  a  correspondence  which  took  place  after  Mr  Forsytli's 
death,  between  Lord  Cringletie  and  Mr  Adam,  on  the 
part  of  Mr  Forsyth's  trustees,  that  in  consequence  of 
some  verbal  communications  which  had  passed  between 
his  Lordship  and  Mr  Forsyth,  the  former  had  been 
led  to  consider  the  arrangement  between  himself  and 
Mr  Forsyth  as  at  an  end,  and  that  Mr  Forsyth  had,  in 
fact,  become  the  owner  of  the  estate  of  Westshield  on 
his  own  account,  and  consequently  free  from  all  claims 
on  the  part  of  Lord  Cringletie,  under  the  memorandum 
of  agreement  of  the  19th  July  1827.  Mr  Forsyth  had 
been  all  along  in  possession  of  the  property,  and  had 
never  rendered  any  account  to  Lord  Cringletie  of  the 
rents  and  general  management. 

The  question  at  issue  between  the  parties  reverted 
to  the  point  of  law,  whether  the  debt  due  to  Mr  For- 
syth's trustees  was,  or  was  not  an  heritable  debt,  and 
as  such  a  burden  upon  the  heir  succeeding  to  the  lands 
of  Westshield,  and  properly  and  primarily  payable  out 
of  these  lands?  It  was  not  denied  on  the  part  of  the 
younger  children,  that  in  the  common  case,  where  a 
person  has  contracted  for  the  purchase  of  lands,  and 
happens  to  die,  leaving  the  whole  or  any  portion  of 
the  price  unpaid,  the  amount  of  the  purchase  money 
remaining  due  at  his  death  falls  to  be  paid  as  an  or- 
dinary debt,  out  of  the  executry ;  and  that  the  parties 
interested  in  the  moveable  estate  have  no  right  of  re- 
lief against  the  heir-at-law,  who  is  entitled  to  have  a 
conveyance  made  to  him  of  the  lands ;  but  it  was  main- 
tained, that  the  debt  contracted  by  Lord  Cringletie  to 
Mr  Forsyth  stood  by  no  means  on  the  same  footing 
with  a  debt  contracted  by  a  purchaser  to  the  seller  of 
an  estate.  Here  the  money  had  been  advanced  by  a 
third  party,  and  the  estate  was  conveyed  directly  to 
him,  aad  either  to  be  held  or  resold  by  him  in  security 
and  repayment  of  the  price,  but  subject  to  the  under- 
standing that  existed  between  him  and  Lord  Cringletie. 
In  fact,  the  case  was  stronger  than  if  the  title  had  been 
vested  in  Lord  Cringletie,  and  he  had  burdened  the 
estate  with  a  real  security  for  £7000  in  favour  of  Mr 
Forsyth.  Mr  Forsyth  had  not  merely  a  redeemable, 
but  an  absolute  title,  and  a  corcasponding  security  «ou- 
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sequently  for  the  price  advanced  by  him.  Every  trus- 
tee is  entitled  to  hold  the  estate  in  real  security  of  the 
obligations  come  under  by  him,  in  the  exercise  of  the 
specific  purposes  of  the  trust.  He  has  not  merely  a 
personal  claim  against  the  truster  or  his  representa- 
tives :  his  right  and  security  are  real ;  and  he  can  only 
be  divested,  on  satisfaction  being  made  to  him  of  the 
advance,  in  security  of  which  the  trust  was  created. 
There  was  no  evidence  of  Lord  Cringletie's  intention, 
either  when  the  agreement  was  entered  into  with  Mr 
Forsyth  or  afterwards,  that  the  estate  of  Westshield 
should  descend  to  his  heir,  while  the  burden  of  paying 
the  price  of  it  should  fall  on  his  younger  children. 

The  trustees,  on  the  part  of  tlie  heir-at-law,  con- 
tended— In  the  ordinary  case  of  a  purchase  of  heritable 
property  made  by  a  person  who  dies  before  paying  the 
price,  the  estate  goes  to  the  heir,  while  the  executors 
become  liable  for  the  price.  There  was  no  room  for 
any  distinction  between  a  case  of  the  price  being  due 
to  the  seller,  and  being  due  to  a  third  party  who  has 
advanced  it  for  the  purchaser.  It  is  not  the  circum« 
stance  of  the  price  remaining  due  to  the  seller  which 
subjects  the  executors  in  questions  like  the  present. 
The  executor  was  liable,  because  the  obligation  to  pay 
the  price  is  a  personal  obligation,  while  the  estate  pur- 
chased has  become  heritable.  The  question  did  not 
arise  upon  the  construction  of  Lord  (>ingletie'8  testa- 
mentary deeds,  but  was  simply,  what  is  the  legal  effect 
of  the  transaction  between  Lord  Cringletie  and  Mr 
Forsyth,  upon  the  respective  rights  or  liabilities  of  his 
Lordship's  heir  and  executor  ?  The  only  modes  of  mak- 
ing a  debt  real  upon  lands,  is  by  heritable  bond,  dispo- 
sition in  security,  or  an  express  declaration  in  a  deed 
of  transference.  The  test,  in  a  question  of  succes- 
sion, always  is,  has  the  ancestor  constituted  the  debt  a 
real  burden  upon  the  lands  which  are  to  be  taken  up 
by  the  heir?  If  he  has,  then  the  heir  is  liable,  not  so 
much  animo  testandi  of  the  ancestor,  but  by  operation 
of  the  law.  In  order,  however,  to  make  out  a  liability 
against  the  heir,  the  debt  must  be  made  real,  according 
to  one  or  other  of  the  modes  known  in  our  law. 

"  14M  November  1837 — The  Lord  Ordinary  finds  that  the 
debt  due  to  the  trustees  of  the  late  Alexander  Forsyth  must  be 
satisfied  out  of  the  executry,  or  personal  estate  of  the  late  Lord 
Cringletie,  and  cannot,  in  a  question  with  the  executors,  be 
charged  upon  the  heir  succeeding  to  the  lands  of  Westshield, 
or  the  trustees  acting  for  behoof  of  such  heir ;  and  before  fiur- 
ther  answer,  appoints  the  cause  to  he  enrolled,  that  parties 
'may  explain  what  decemiture  may  be  required  to  give  efiect  to 
this  finding,  in  the  present  state  of  the  process. 

"  Note. — The  leading  provision  in  the  memorandum  or  agree- 
ment of  19th  July  1827,  being,  *  that  Mr  Forsyth  shall  pur- 
chase,  for  behoof  of  Lord  Cringletie,  the  lands  of  Westshield,' 
Sec.,  it  is  plain  enough  that  Lord  Cringletie  was  truly  the  pur- 
chaser ;  and  as  he  died  without  paying  the  price,  the  case 
seems  to  &U  clearly  within  the  principle  of  the  admitted  rule 
applicable  to  such  circumstances.  That  Mr  Forsyth  advanced 
the  price  out  of  bis  own  pocket,  and  took  infeftment  in  his 
own  name,  did  not  in  any  way  change  his  character  from  that 
of  a  trustee,  or  give  him  any  right  or  interest  in  the  property, 
as  a  proper  heritable  creditor  in  the  sense  of  law.  The  trust 
being  fully  admitted,  he  is  merely  a  personal  creditor  for  the 
price  advanced  to  the  seller,  as  Lord  Cringletie's  bankers  might 
have  been,  if  he  had  overdrawn  his  deposit-account  in  order  to 
make  payment ;  and  his  resulting  right  to  retain,  or  refuse  to 
denude  of  the  estate,  till  relieved  of  this  advance,  is  precisely 
parallel  to  what  theirs   would  have  been  to  retain  any  title- 


deeds,  or  other  documents  lodged  or  impledged  in  their  bands. 
In  a  subsequent  part  of  the  agreement,  it  is  no  doubt  provided 
that  Mr  Forsyth,  afier  getting  himself  infeft,  '  shall  advance  or 
borrow  on  the  security  of  the  lands,'  a  certain  part  of  the  sti- 
pulated price ;  and  it  is  said  that  this  is  equivalent  to  a  declara- 
tion in  a  deed  of  settlement,  that  the  sum  so  to  be  advanced 
shall  be  a  burden  on  those  lands,  and  not  on  the  executry. 
But  in  answer  to  this,  it  is  to  be  remarked,    Isf,  That  it  is  by 
no  means  clear  that  the  words,  '  on  the  security  of  the  lands,' 
were  intended  to  be  applied  to  the  case  of  an  advance  by  Mr 
Forsyth,  and  not  to  the  case  only  of  his  borrowing,  or  at  least 
that  they  were  intended  to  be  applied  to  the  former  case  in  the 
same  sense  as  to  the  latter ;  and,  2d,  That,  even  if  this  should 
be  held  to  have  been  the  intention,  it  has  not  been  followed 
out  or  carried  into  effect  in  such  a  manner  as  to  make  the  ad- 
vance, in  such  a  case  as  the  present,  a  burden  on  the  heir  in> 
stead  of  the  executor  of  the  party.     If  Mr  Forsyth  had  borrow- 
ed, instead  of  himself  advancing  the  monoy,  he  must  have  given 
the  lender  a  regular  infeftment  in  the  lands,  in  order  to  produce 
this  efiect ;  and  without  this,  the  clause  in  the  agreement  would, 
as  a  mere  power  unexecuted,  have  been,  in  this  respect,  entirely 
inoperative.     In  the  same  way,  if  it  really  was  intended  that  he 
should  have  a  power  to  make  himself  a  proper  heritable  credi- 
tor for  his  own  advances,  it  was  equally  requisite  that,  in  order 
to  execute  that  power,  be  should  have  granted  a  regular  infeft- 
ment  in  security  to  himself  (as  a  trustee)  for  such  special  ad- 
vances.    But  the  conclusive  answer  is,  that  a  stipulation  of 
this  kind,  in  an  onerous  agreement  inter  vivos,  can  never  be  re- 
garded as  at  all  parallel  to  an  express  dedaradon  or  direction 
by  an  absolute  proprietor,  in  a  settlement  intended  to  regulate 
the  interests  of  his  lucrative  successors  after  his  death.     In 
such  a  case,  being  arbiter  rei  sua,  every  declaration  of  his  will 
is  justly  considered  as  a  condition  of  the  several  provisions  he 
has  made  out  of  it,  and  necessarily  binding  on  those  who  take 
benefit  from  them ;  whereas  in  the  former,  it  implies  only  a 
personal  obligation  between   him  and  the  other  contracting 
party,  and  can  never  be  interpreted,  in  a  case  where  that  party 
insists  only  on  a  personal  right  to  repayment  as  a  trustee,  into 
a  deliberate  invasion  of  the  rights  and  liabilities  of  his  legal 
successors  in  heritage  and  personalty  respectively.     If  Mr  For- 
syth had  attempted,  after  Lord  Cringletie's  death,  to  make 
himself  a  proper  heritable  creditor,  by  a  special  infeftment  in 
security,  or  even  if  his  executors  were  now  suing  the  heir  for 
such  an  infeftment,  a  case  might  be  raised  on  the  construction 
of  the  clause  already  referred  to  in  the  agreement,  under  one 
result  of , which  the  judgment  now  given  might  be  liable  to 
some  question.     But  as  things  now  stand,  there  seems  no  serious 
difficulty." 

Against  this  judgment,  a  reclaiming  note  was  pre- 
sented by  the  younger  children. 

On  advising,  their  Lordships  were  unanimously  of 
opinion,  that  while,  in  the  general  case,  the  principles 
laid  down  by  the  Lord  Ordinary  were  well  founded, 
under  the  circumstances  here,  the  original  transaction 
had  been  departed  from,  and  Mr  Forsyth  had  become 
the  real  proprietor  of  the  lands,  and  as  such,  entitled 
to  sell  them,  and  that  Lord  Cringletie's  heir  could  not 
claim  them,  without  being  subject  to  the  burden  of 
repayment  of  the  price.  The  following  interlocutor 
was  pronounced : 

"  Recal  the  interlocutor  complained  of,  and  find  that  the  debt 
due  by  the  late  Lord  Cringletie  to  the  trustees  of  the  late 
Alexander  Forsyth,  for  which  they  have  been  preferred  primo 
loco  upon  the  fund  i»  medio,  in  terms  of  the  interlocutor  ot  1 1th 
June  1837,  is  a  burden  u)>on  the  heir  succeeding  to  the  lands  of 
Westshield,  and  the  other  heritable  property  of  the  late  Lord 
Cringletie,  or  the  trustees  acting  for  his  behoof,  without  relief 
against  the  executry ;  sustain  the  claim  lodged  for  the  younger 
children." 

Authorities  for  Younger  Children. — Ersk.  B.  2,  tit.  2,  §  &. 
Frazer  v.  Frazcr,  13th  Nov.  1804;  App.  to  M.  No.  8,  Heir 
and  Executor.    M'Nicol  v.  M'Nieol,  31st  Jan.  1816 ;  F.  C. 
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Authorities  for  Trustees.  —  Arbuthnot»  2dd  June  1773; 
Mor.  5225.  M'Nicol,  16th  June  1814.  Clayton  o.  LK>thian, 
dd  March  1826 ;  2  Wilson  and  Shaw's  Appeals,  p.  40. 

Lord  Ordinary,  Jeffrey Act  for  the  Trusteei,  G.  G.  Bell ; 

James  Macallan j  W.S-,  Agent, — For  the   Younger  Children, 
Whigham,  Smyth;  James  Graham,  W.E.,  Agent, — [J.O.M.] 


22d  December  1837. 

Second  Division (J.D.M.) 

No.  87. — Adam  Gibson,  Complamer^  v.  Dibectors 
OF  Tain  Academy,  Respondents. 

Schoolmaster — Removal — Bye-Law — The  management  of  the 
Tain  Academy  being  vested  hy  royal  charter  in  a  body  of 
directortf  who  were  empowered  to  mahe  bye-lawe,  by  one  of 
which  it  was  provided,  that  **  in  case  it  shall  be  found  neces- 
sary to  discontinue  any  of  the  teachers,**  this  shall  be  done  by 
the  directors  in  a  certain  manner — Held  that  the  directors, 
acting  in  the  manner  specified,  were  entitled  to  dismiss  a  teacher 
of  a  particular  department  in  that  academy,  without  being 
obliged  to  assign  special  reasons  therefor :  and  a  suspension 
and  interdict  at  the  teacher's  instance  refused,  he  being  bound 
to  cede  possession  of  his  office.  II,  Obiter,  that  the  remedy 
for  the  injurious  exercise  of  the  power  of  dismissal  was  by  an 
action  of  damages. 

The  Tain  Academy  was  established  in  1809  by 
royal  charter,  which  vested  the  management  in  a  body 
of  directors,  of  whom  a  certain  number  were  official 
persons ;  eight  were  to  be  chosen  by  subscribers  of  ten 
guineas  and  upwards,  and  the  remainder  were  the  sub- 
scribers of  £50  and  upwards,  with  the  heirs  of  sub- 
scribers of  £  1 00  and  upwards.  The  charter,  inter  o/to, 
provided,  "  that  seven  directors  shall  be  a  quorum,  and 
all  questions  shall  be  determined  by  ballot  at  the  meet- 
ing of  the  directors."  The  subscribers  were  empower- 
ed, at  the  general  annual  meeting  on  30th  April  or  1st 
May, 

*'  to  make  such  other  and  so  many  bye- laws,  regulations,  rules, 
and  orders,  as  they,  or  the  migorit^  of  them  present  at  such 
meetings,  shall  judge  proper  and  think  necessary  for  the  better 
government  and  direction  of  the  said  academy,  and  the  said  re- 
gulations herein-above  recited,  as  well  as  the  bye-laws,  regula- 
tions, rules,  and  onlers  to  be  made  in  future,  or  any  of  theiu  to 
alter  or  annul,  as  to  the  members  of  the  said  incorporation  so  as- 
sembled, or  the  msijor  part  of  them  present,  shiJl  seem  proper 
and  requisite  ;** 

provided  due  notice  were  given,  and  that  such  regula- 
tions were  not  contrary  to  the  laws  of  the  realm,  and  the 
general  object  and  meaning  of  the  charter.  By  the  char- 
ter, the  patronage  of  the  academy  was  vested  in  the 
subscribers,  and  power  is  given  to  them  "  to  fill  up  va- 
cancies in  the  teachers,  if  there  are  any ;"  and  in  gene- 
ral, to  give  their  orders  respecting  what  might  appear 
necessary  for  the  good  of  the  institution.  But  there 
was  no  express  power  given,  either  to  the  subscribers  or 
directors,  to  remove  or  dismiss  teachers  with  or  with- 
out a  cause.  Preparatory  to  the  election  of  masters, 
the  directors,  in  October  1812,  agreed  to  a  set  of 
bye-laws  and  regulations  for  the  direction  of  the  aca- 
demy. 

The  complainer  was  appointed  Latin  teacher  on  16th 
December  1812,  subject  to  a  condition  of  his  being 
found  qualified  by  the  principal  and  two  professors  of 
the  University  of  Edinburgh,  and  "  subject  always  to 


the  rules  and  regulations  adopted  by  the  directors  for 
the  government  and  management  of  the  institution,  as 
well  as  the  bye-laws  which  the  directors  have  laid  down 
for  the  internal  regulation  of  the  institution." 

The  academy  was  opened  on  15th  February  1813; 
and  at  the  annual  meeting  of  the  subscribers  on  30th 
April  thereafter,  the  regulations  prepared  by  the  direc- 
tors were  laid  before  them,  add  the  minutes  of  the 
meeting  bear : 

"  Mr  William  Murray,  the  secretary,  represented  to  the  meet- 
ing, that,  as  formerly  intimated  to  the  rector  and  teachers,  they 
had  got  a  copy  of  the  regulations,  and  that  they  were  then  de- 
sired to  mention  any  thing  in  these  regulations  that,  in  their 
opinion,  would  require  any  alteration,  as  well  for  their  comfort 
as  for  the  benefit  of  the  students :  That  he  had  accordingly  re- 
ceived a  letter,  signed  by  the  rector  and  all  the  masters,  dated 
the  24th  current,  which  he  now  produced,  and  which,  being 
publicly  read  to  the  meeting,  they  think  it  unnecessary  fiilly  to 
engross  the  same  in  their  minutes,  but  think  some  alteration  in 
the  former  regulations  necessary;  and  having  carefully  gone 
over  the  same,  with  the  rector  and  masters'  remarks,  they  have 
unanimously  adopted  the  following  regulations,  which  they  direct 
and  appoint  to  be  the  standing  regulations  of  the  Tain  Royal 
Academy,  until  cause  shall  be  shown  to  any  future  general 
meedng  for  any  alteration." 

One  of  these  bye-laws  was  eipressed  in  the  follow* 
ing  terms : 

**  Sixthhf,  In  case  it  shall  be  found  necessary  to  discontinus 
any  of  the  teachers,  which  can  only  be  done  by  a  special  meet- 
ing of  the  directors,  regularly  called  for  the  purpose  by  their 
preses  for  the  time  being,  it  is  understood  and  declared,  that 
such  teachers  shall  receive  three  months'  previous  notice  of  such 
intention  before  his  services  are  declared  at  an  end ;  and,  in  the 
event  of  any  of  the  teachers  wishing  to  leave  the  insiitudon  of 
his  own  accord,  such  teacher  shall  be  obliged  to  give  three 
months'  previous  notice  to  the  preses  of  the  directors  for  the 
time  being,  before  the  dose  of  a  session,  of  his  intention  of 
giving  up  the  charge." 

This  bye-law  was  one  of  the  original  regulations  of 
the  directors,  submitted  to  the  rector  and  masters,  and 
sanctioned  by  them,  with  this  variation,  that  the  origi- 
nal provided  for  the  removal  of  a  teacher,  not  only  if 
found,  '<  on  inquiry  by  tlie  directors,  to  be  tmworthy 
of  trust,  but  also  if  he  be  unsuccessful." 

Causes  of  dissatisfaction  with  the  complainer,  as 
Latin  teacher,  having  been  alleged,  after  preliminary 
advertisement,  a  meeting  of  the  directors  was  held  on 
16th  November  1836,  ''  for  the  purpose  of  taking  into 
consideration  and  disposing  of  a  motion  to  be  made  for 
discontinuing"  the  complainer  as  Latin  teacher  in  the 
academy.     The  minutes  of  the  meeting  bear,  that 

"  Mr  Murray  moved  that  the  meeting  resolve  that  it  is  highly 
expedient  and  necessary  to  dispense  with  Mr  Adam  Gibson*8 
services  as  one  of  the  teachers  of  the  academy.  The  motion 
being  seconded  by  Mr  J.  M'Kenzie,  the  meeting  balloted ;  and 
having  unanimously  balloted  for  the  motion,  tibey  accordingly 
unanimously  resolve  to  dispense  with  the  said  Adam  Gibson's 
services  with  the  least  possible  delay,  consistent  with  the  forms 
prescribed  by  the  chatter  and  bye-luws;  and  with  this  view  the 
meeting  instruct  the  pteses  to  mako  regular  and  formal  intima- 
tion to  the  said  Adam  Gibson  of  this  resolution  and  intention, 
and  direct  their  preses  to  call  another  general  meeting  of  the 
said  directors,  to  be  held  not  sooner  than  three  months  from 
the  date  of  said  intiiiuition  to  the  said  Adam  Gibson,  for  the 
purpose  of  disposing  of  a  motion  to  be  then  made  for  carrying 
the  resoludon  of  the  present  meedng  into  efiect,  by  dispensing 
with,  and  declaring  the  services  of  the  said  Adam  Gibson  at  an 
end." 

The  complainer  thereupon  presented  a  bill  of  sus- 
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pension  against  this  proceeding  of  the  directors,  by 
^hom  answers  were  afterwards  given  in. 

The  biU  of  suspension  was  presented  on  17th  Fe- 
bruary 1 8.37,  and  its  conclusions  were : 

**  Therefore,  and  for  other  reasons  to  be  proponed  at  the  dis- 
cossingf  hereof,  the  foresaid  resolutions  of  the  directors,  or  pre- 
tended majority  of  directors,  of  the  Tain  Academy,  of  16th 
November  1836,  and  all  resolutions,  minutes,  acts,  and  deeds 
of  the  said  directors,  managers,  subscribers,  or  others,  whereby 
they  have  dispensed  vrith  the  complainer*s  services  as  teacher 
of  Ladn  and  other  languages  in  the  said  academy,  or  dismissed 
or  removed,  or  resolved  to  dismiss  or  remove  him  therefrom,  or 
otherwise  have  affected  his  situation  therein,  with  all  following 
or  competent  to  follow  thereupon,  ought  and  should  be  BtmpU' 
eiter  suspended,  and  that  without  caution  or  consignation,  as 
aforesaid:  And  further,  the  said  subscribers,  directors,  and 
others,  managers  or  officers  of  the  said  academy,  and  all  others 
employed  by  them,  or  in  their  name,  ought  and  should  be  pro- 
hibited, interdicted,  and  discharged,  from  any  way  troubling  or 
molesting  the  complainer  in  the  exercise  of  his  said  office  of 
teacher,  or  in  the  enjoyment  of  the  rights,  privilef^es,  profes- 
■iona,  and  emcduments  thereunto  appertaining,  until  the  discus- 
sion of  the  letters  to  follow  hereupon.*' 

The  Lord  Ordinary  on  the  bills,  on  the  same  day, 
pronounced  the  following  interlocutor :  "  To  see  and 
answer  within  fourteen  days ;  meantime  grants  the  in- 
terdict as  craved,  and  to  be  intimated." 

Thereafter,  on  22d  February  1837,  at  a  general  meet- 
ing of  the  respondents,  the  following  proceedings  took 
place: 

*'  Mr  John  Grant,  writer.  Tain,  the  secretary,  produced 
copies  of  the  following  newspapers,  of  the  dates  after  mentioned, 
and  containing  the  advertisements  of  the  present  meeting,  of 
the  time,  place,  and  purpose  thereof,  as  directed  to  be  made  by 
the  special  general  meeting  of  directors  of  the  16th  of  Novem- 
ber last,  which  newspapers  were  laid  upon  the  table  of  the  meet- 
ing: Inverness  Journal,  9th  December  1836;  Scotsman,  16th 
December  1836 ;  Inverness  Courier,  14th  December  1836 ; 
London  Courier,  22d  December  1836 ;  Inverness  Journal,  18th 
February  1837.  The  secretary  also  stated,  that  a  special  inti- 
mation of  the  present  meeting,  and  of  the  time,  place,  and  pur- 
pose, had  been  made  to  Mr  Adam  Gibson,  and  he  now  pro- 
duced a  certificate,  or  attestation  of  that  fact,  subscribed  by 
David  Ross,  junior,  Esq.,  writer.  Tain,  late  secretary  for  the 
directors,  Jaiiies  Gair,  accountant  in  the  British  Linen  Com- 
pany Bank,  Tain,  by  whom  the  said  intimation  was  made ;  but 
the  said  Adam  Gibson  did  not  appear.  In  reference  to  the 
minutes  and  resolutions  of  the  former  meeting  of  the  16th  No- 
vember 1836,  the  said  William  Murray  stated,  that  it  was  mat- 
ter of  notoriety  to  the  directors,  and  to  the  inhabitants  of 
Tain  generally,  that  the  Latin  class  of  the  academy  had  proved 
•  total  fiulure  in  the  hands  of  Mr  Gibson,  as  appeared  from  the 
entire  deserdon  of  that  class  of  the  academy,  and  that  matters  had 
remained  in  the  same  state  for  upwards  of  two  years  past,  from 
which  it  was  evident  Mr  Gibson  had  lost  the  confidence  of  the 
parents  and  guardians  of  pupils  attending  the  seminary.  He 
therefore  moved  that  the  meeting  of  directors  do  now  discon- 
tinue the  said  Adam  Gibson  as  a  teacher  in  this  academy,  dis- 
miss him  fi-om  the  said  office,  and  declare  his  services  )it  an  end. 
This  motion  was  seconded  by  the  said  John  M*Kenzie :  and 
the  meeting  then  proceeded  to  dispose  thereof  by  a  vote ;  and 
having  accordingly  voted  by  ballot,  the  same  was  unanimously 
carried  in  the  affirmative,  and  was  adopted  as  the  determination 
of  the  meeting.  They  accordingly  did,  and  hereby  do,  discon- 
tinue the  said  Adam  Gibson  as  a  teacher  in  the  Tain  Royal 
Academy,  dismiss  him  from  the  said  office,  and  declare  his  ser- 
vices at  an  end.  They  further  direct  information  of  this  reso- 
lution to  be  made  to  the  said  Adam  Gibson,  by  serving  him 
with  a  copy  thereof;  but  in  respect  of  an  interdict  by  the  Su- 
preme Court  intimated  to  the  meeting,  they  declare  that  the 
existing  state  of  the  possession,  such  as  it  is,  shall  continue  with- 


out disturbance  or  interruption,  until  the  question  of  interdict 
be  finally  decided.*' 

Upon  this  Gibson  presented  a  petition  and  com- 
plaint, with  concurrence  of  his  Majesty's  Advocate, 
against  the  directors  present  at  this  meeting,  as  having 
been,  by  the  proceedings  thereat,  guilty  of  a  breach  of 
interdict. 

The  Lord  Ordinary  having  reported  the  bill  of  sus- 
pension, the  petition  and  complaint  was  advised  on  the 
same  day  wiUi  it.  As  to  the  petition  and  complaint, 
the  Court  were  equally  divided  in  opinion  on  the  sub- 
ject, and  directed  the  papers  to  he  laid  before  the  whole 
Court. 

In  the  suspension  and  interdict  the  following  inter- 
locutor was  pronounced : 

"  The  Lords  having  advised  this  bill,  with  the  answers  and 
productions,  and  beard  counsel  for  the  parties,  on  report  of  Lord 
Cunlnghame,  Ordinary,  Refuse  the  bill,  and  recal  the  interdict, 
the  respondents  stating  that,  in  the  event  of  a  resolution  being 
passed  at  any  other  meeting  declaring  the  services  of  the  com- 
plainer at  an  end,  and  in  terms  of  the  charter  and  bye-laws,  that 
resolution  should  not  be  carried  into  effect  for  three  weeks 
thereafter,  to  enable  the  complainer  to  present  a  biU  of  suspen- 
sion and  interdict,  if  so  advised.*' 

Thereafter,  the  respondents  advertised  a  new  meet- 
ing (without  regard  to  the  former,)  for  carrying  into 
due  effect  the  resolutions  of  the  meeting  of  16th  No- 
vember. This  meeting  was  held  at  Tain  on  the  1st 
August.  Due  intimation  of  it  was  given  to  the  com- 
plainer, and  it  was  also  intimated  to  him,  that  the  di- 
rectors would  have  no  objection  to  meet  with  him,  and 
to  hear  any  statements  or  explanations  which  he  might 
have  to  offer.  He  accordingly  attended  the  meeting, 
but  notwithstanding  a  statement  made  by  him,  a  reso- 
lution was  carried  to  dismiss  him. 

The  complainer  then  presented  this  bill  of  suspen- 
sion and  interdict,  in  which  he  alleged  that  the  deser- 
tion of  his  class  had  been  caused  by  the  acts  of  the 
directors  of  the  academy,  who  had  brought  a  rival 
teacher  from  Inverness,  who  taught  at  hidf  the  fees 
charged  in  the  academy.  Their  reason  for  this,  he 
averred  to  be  his  opposition  to  a  reduction  of  the  aca- 
demy fees :  He  farther  alleged,  that  they  had  guaran- 
teed a  certiun  income  to  this  rival,  and  promised  him 
the  appointment,  if  they  got  quit  of  the  complainer. 

Answers  were  put  in,  in  which  these  statements  were 
denied,  and  the  dismissal  justified  as  on  proper  grounds 
of  dissatisfaction. 

The  complainer  pleaded — That  the  directors  were 
not  entitled  to  dismiss  him,  without  good  reason  alleged 
and  proved,  and  not  merely  because  they  thought  it 
expedient  and  necessary  to  do  so.  1.  It  is  trite  law, 
that  a  parochial  schoolmaster  holds  his  situation  under 
the  protection  of  special  statute,  and  is  only  removable 
on  malversation  established  against  him.  But  the  prin- 
ciple of  this  Act  has  been  extended  to  other  school- 
masters by  decisions,  which  establish  that  the  master 
of  a  public  school,  whether  parochial  or  not,  is  not  in 
the  condition  of  a  hired  servant,  and  not  removable 
at  pleasure:  Magistrates  of  Montrose,  Diet.  13,118. 
Kempt  V,  the  Magistrates  of  Irvine,  Diet.  13,136. 
Adam  o.  the  Directors  of  the  Inverness  Academy,  Sh. 
XIV.  714.  2.  The  respondents  have  no  authority 
given  them  by  their  charter  relative  to  the  dismissal  of 
teachers.    3.  The  bye-law  above  quoted,  does  not  sup- 
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ply  this  omissioa  in  the  charter,  as  it  was  not  passed 
till  after  the  complainer's  election,  and  was  not  then  in- 
timated to  him.  Besides,  as  the  charter  prohibits  bye- 
laws  contrary  to  the  laws  of  the  realm,  this  bye-law 
was  not  legally  passed,  if  it  can  be  interpreted  as 
conferring  on  the  directors  a  power  of  dismissal  at 
pleasure. 

The  respondents  answered,  that,  1.  They  did  not 
dismiss  the  complainer  without  having  sufficient  cause, 
and  that  he  is  not  in  the  situation  of  a  parochial  school- 
master, or  the  rector  of  an  academy,  who  have  been 
held  not  dismissible  at  pleasure.  The  import  of  the 
decisions  is  merely,  that  schoolmasters  at  the  head  of 
public  academies  cannot  be  dismissed  arbitrarily,  or  at 
the  mere  whim  of  the  managers,  but  that  they  may  be 
dismissed,  if  their  conduct  has  been  such,  that,  in  the 
opinion  of  the  managers,  it  would  be  detrimental  to 
the  institution  to  retain  them.  But,  moreover,  these 
decisions  do  not  apply  to  the  complainer,  who  is  not 
rector,  but  an  under  teacher  or  usher,  who  may  be  re- 
moved at  pleasure  :  Jesson  v.  Gray,  13th  January 
1799 ;  Brown's  Supp.  V.  600.  2.  The  respondents 
have  the  same  power  by  their  charter  to  dismiss  the 
teachers  that  they  had  to  elect  them,  there  being  no 
special  clause  applicable  to  either.  And  the  complainer 
cannot  be  heard  to  dispute  the  title  of  the  parties  from 
whom  he  derives  right.  3.  The  bye-law  above  quoted 
was  an  inherent  and  necessary  part  of  the  contract  be- 
tween the  complainer  and  respondents,  and  the  true 
meaning  of  that  bye-law  was,  to  give  the  directors 
power  to  dismiss,  if  they  thought  it  necessary.  4.  A 
suspension  and  interdict  is  incompetent  in  the  present 
case,  the  effect  of  it  being,  that  the  academy  must  re- 
main without  a  proper  teacher  till  the  issue  of  the  liti- 
gation. The  complainer  is  not  entitled  to  obstruct  the 
respondents  in  the  exercise  of  their  power  of  dismissal 
by  means  of  a  bill  of  suspension.  If  they  have  exceed- 
ed or  abused  their  powers,  his  proper  remedy  is  by  an 
action  of  damages :  Mason  r.  Scott's  Trustees,  Shaw, 
XIV.  343. 

The  Lord  Ordinary  reported  the  bill  and  answers 
to  the  Court,  with  the  following  note : 

"  As  this  case  has  been  matured  in  various  previous  dis- 
cussions, and  is  fully  argued  in  the  bill  and  answers,  the 
Lord  Ordinary  thinks  it  for  the  interest  of  both  parties  that 
the  merits  should  now  be  disposed  of,  if  possible,  by  a  judg- 
ment of  the  Inner- House ;  by  which,  though  issued  only  from 
the  Bill- Chamber,  the  whole  matter  in  dispute  may  probably 
be  practically  settled.  If  he  had  been  to  give  his  own  judg- 
ment in  this  stage  of  the  proceeding,  it  would  have  been  for 
passing  the  bill :  not,  however,  because  he  had  made  up  his 
mind  judicially  that  the  letters  ought  to  be  suspended  nrnpHei- 
ter,  but  because  he  was  not  so  satisfied  of  the  reverse  as  to 
justify  him  in  precluding  the  complainer  from  taking  the  opi- 
nion of  the  Court  on  the  question  by  refusing  the  bill.  If  a 
single  Judge  sitting  in  the  Bill-Chamber  entertains  any  serious 
doubt  as  to  a  question  which  must  eventually  go  to  the  Inner- 
House,  it  is  conceived  to  be  his  duty,  generally,  to  pass  the 
bill.  And  even  where,  from  the  fulness  of  the  argument,  or 
such  other  circumstances  aS  occur  in  the  present  case,  there  is 
reason  to  expect  that  an  authoritative  opinion  on  the  merits 
may  be  more  speedily  obtained  by  reporting  the  bill  and  an- 
swers, it  is  apprehended  that  he  may  be  equally  justified  in  fol- 
lowing such  a  course  by  the  existence  of  such  a  doubt,  and 
equally  excused  from  individually  forming  any  positive  opinion 
on  the  merits. 

'*  There  are  several  points  in  the  complainer's  argument 


which  he  conceives  to  be  untenable ;  and  some  which  appear 
to  be  pressed  with  no  great  discretion.  But  others  raise  ques« 
tions  of  difficulty.  On  the  whole,  the  Lord  Ordinary  is  of 
opinion,  that  the  complainer  was  bound  by  the  bye-law  relied 
on  by  the  respondents,  if  that  bye-law  was  duly  enacted  in 
terms  of  the  charter.  But  he  has  doubts  whether  it  was  so 
enacted.  The  charter  distinctly  requires,  not  only  that  all 
bye-laws  shall  be  adopted  only  at  the  annual  meetings  on  30th 
April,  but  that  previous  notice  of  the  intention  then  to  propose 
them  shall  be  given  '  by  public  advertisement  in  the  London 
and  Edinburgh  newspapers,  one  month  at  least  previous  to 
such  annual  meeting,'  and  it  is  understood  to  be  admitted  that 
no  such  notice  was  given  as  to  the  bye-laws  now  in  question ; 
and  whether  the  effect  of  this  omission  can  be  held  obviated, 
either  by  the  alleged  compact  with  the  teachers,  or  the  sub- 
stantial iteration  and  homologation  of  the  law,  by  its  publication 
and  recital  without  objection  at  various  advertised  meetings 
for  twenty-five  years  ensuing,  is  a  question  deserving  perhaps 
of  more  serious  attention  than  the  respondents  have  been  pleased 
to  be&tow  on  it. 

"The  main  grounds,  however,  on  which  he  would  have 
been  induced  to  pass  the  bill,  are.  Is/,  That  the  bye-law  itself 
only  empowers  the  directors  to  remove  a  teacher,  '  in  case  it 
shall  be  found  necessary'  so  to  do :  which  does  not  seem  to  be 
something  different  from  a  power  to  remove  whenever  they  may 
think  proper,  or,  in  short,  at  their  pleasure ;  while,  if  a  neces- 
sity (moral  necessity  of  course)  is  required  to  justify  the  mea- 
sure, it  is  difficult  to  suppose  that  its  existence  should  be  held 
proved  by  their  mere  allegation,  and  without  allowing  the  party 
most  interested  to  disprove  its  reality ;  and,  2(/,  That  the  opi- 
nions given  in  the  case  of  Inverness  in  1815,  do  give  so  much 
countenance  to  the  argument  maintained  by  the  complainer,  as 
to  make  it  fitting  that  it  should  not  be  rejected  in  a  case  so 
nearly  analogous,  without  the  gravest  consideration.  The  Lord 
Ordinary  is  also  a  good  deal  moved  in  this  question  of  the  con- 
struction, or  legal  application  of  the  bye-law,  by  the  variance 
of  the  terms  in  which  it  is  expressed  in  the  original  draft, 
enacted  ad  interim  on  14th  October  1812,  and  those  in  which 
it  is  finally  adopted  on  30th  April  thereafter.  In  the  former, 
it  is  provided  that  a  teacher  may  be  removed,  not  only  if  found, 
'  on  mquiry  by  the  directors,  to  be  unworthy  of  trust,  but  also 
if  he  be  unsuccessful :  whereas  in  the  latter,  he  is  only  to  be  so 
dealt  with  '  in  case  it  shall  be  found  necessary,'  which  really 
ap|>ear8  to  be  quite  as  strong  an  expression  as  that  in  the  Inver- 
ness case,  where  the  power  was  generally  '  to  dismiss  any  of 
the  teachers  on  proper  grounds.'  It  is  difficult  to  conceive 
that  it  can  ever  be  necessary  to  dismiss  a  teacher,  unless  there 
are  proper  grounds  for  his  dismissal." 

At  advising, 

Lord  Justice-  Clerk  was  of  opinion  that  the  bill  should  be 
passed,  that  the  question  might  be  deliberately  considered. 
His  Lordship  was  not  prepared  to  say  that  the  dissatisfiMtion 
of  the  directors  was  sufficient  to  make  it  "  necessary"  to  dis- 
miss one  of  the  teachers  of  this  academy,  especially  looking  to 
the  statements  made  in  this  bill.  The  law  should  not  sanction 
any  compact  which  authorised  the  arbitrary  dismissal  of  such 
persons. 

Lord  Medwyn  had  formed  a  clear  opinion  that  the  bill  should 
be  refused.  There  was  nothing  which  could  so  much  add  to 
the  efficiency  of  such  an  academy,  which  he  viewed  as  a  private 
association,  as  the  knowledge  on  the  part  of  the  teachers  that 
the  directors  had  the  power  of  dismissal.  The  cases  referred 
to  by  the  Lord  Ordinary  were  different.  They  were  the  cases 
of  parochial  schoolmasters.  His  Lordship  held  that  the  bye- 
law  in  this  case  was  not  inconsistent  with  public  law»  and  that 
the  complainer  was  made  aware  of  it,  and  consented  to  and  ac- 
quiesced in  it.  His  services  were  declared  to  be  at  an  end,  if 
discontinued  by  the  directors ;  and  there  was  no  necessity  for 
the  directors  to  state  the  cause,  for  by  the  charter  they  had  the 
power  of  management ;  and  the  dismissal  of  a  teacher  wras  a 
most  important  branch  of  that  power,  especially  when  that 
power  was  sanctioned  by  the  subscribers.  His  Lordship  thought 
there  was  no  ground  for  suspending  the  vote  discontinuing  tka 
complainer's  services. 
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Lord  Gkniee  thought  the  directors  had  the  power  of  disinis- 
sal,  if  they  exercised  it  regularly,  and  they,  in  their  own  minds, 
thought  such  a  step  necessary.  On  this  question  his  Lordship 
thought  that  the  interlocutor  pronounced  by  Lord  Balgray,  on 
the  complainer's  first  bill  of  suspension  of  a  previous  vote  of 
dismissal,  made  the  question  of  power  plain ;  that  interlocutor 
bore :  '*  In  respect  it  appears  to  the  Lord  Ordinary,  that  the 
respondents,  as  directors  of  the  academy,  appointed  in  terms  of, 
and  by  authority  of  a  royal  charter,  dated  10th  May  1810, 
(whereby  also  full  power  is  granted  to  make  such  other,  and  so 
many  bye- laws,  regulations,  rules,  and  orders,  as  they  or  the 
majority  of  those  present  at  such  meetings,  shall  judge  proper 
and  think  necessary,  for  the  better  government  and  direction  of 
the  said  academy  :  '  And  whereas,  by  a  bye-law  legally  and  re- 
.gularly  passed  on  the  16th  December  1812,  it  was  declared,  in 
case  it  shall  be  found  necessary  to  discontinue  any  of  the  teach- 
ers, which  can  only  be  done  by  a  special  meeting  of  the  direc- 
tors, regularly  called  for  the  purpose,  by  their  preses  for  the  time 
being,  it  is  understood  and  declared,  that  such  teacher  shall  re- 
ceive three  months*  previous  notice  of  such  intention,  before  his 
services  are  declared  at  an  end ;  and,  in  the  event  of  any  of  the 
teachers  wishing  to  leave  the  institution  of  his  own  accord,  such 
teacher  shall  be  obliged  to  give  three  months'  previous  notice  to 
the  preses  of  the  directors  for  the  time  being,  before  the  dose  of  a 
session,  of  his  intention  of  giving  up  his  charge ;"  which  bye-law 
was  approved  of  by  all  the  masters,  and,  inter  alios,  by  the  com- 
plainer,)  were  vested  with  the  right  and  power  of  dispensing  with 
the  services  of  the  complainer,  and  that  the  authorities  referred  to 
by  the  complainer  do  not  apply  to  the  circumstances  of  this  case." 
Now  the  present  question  was  just  whether  the  directors  had 
power  ?  If  this  was  an  intrigue  against  the  complainer,  he  had 
bis  action  of  damages ;  but  in  a  question  of  possession,  his  Lord- 
ship thought  that  the  interests  of  the  academy  were  not  to  be 
perilled  on  the  complainer's  statements,  and  that  it  would  be 
dangerous  to  invert  the  possession  on  these  statements,  especially 
after  the  solemn  declaration  of  the  directors  that  this  dismissal 
was  necessary,  and  that  on  a  bill  offered  without  caution.  The 
complainer,  if  he  thought  himself  aggrieved,  should  bring  an 
action  of  damages. 

JLord  Meadowbank  absent. 

Their  Lordships  refused  the  bill. 

Lord  Ordinary^  Jeffrey. — Act.  Moncreiff;  Mneu  Macbean, 

W.S.,   Agent Alt,    Dean  of  Faculty  (Hope),   Buchanan, 

Milne;  Sang  and  Adam,  Agents. — f  J. D.M.J 


2Zd  December  1837. 
First  Divtsiok (G.D.F.) 

No.  88. — James  Baillie  and  John  Grinblat,  Pur- 
suerst  V,  Wijlliam  Young  and  Trustee,  Defen- 
ders, 

Process-r-Jury  Cause — Verdict — Fraud — A  party  brought  a 
reduction  of  a  discharge  he  had  granted  to  a  sequestrated 
bankrupt,  and  also  of  certain  receipts  for  a  composition  on 
kig  debt,  on  the  ground  that  the  bankrupt  had  concealed  the 
true  state  of  the  affairs  in  the  sequestration,  and  he  also  con- 
eluded  for  payment  of  the  sums  he  ought  to  have  received,  in 
addition  to  the  balance  already  paid,  had  he  not  been  imposed 
upon.  An  issue  having  been  sent  to  a  jury,  to  try  whether 
there  was  fraudulent  concealment,  the  jury  found  for  the  pur^ 
tuer,  lie  bankrupt  moved  the  Court  to  insert  a  qual^tea^ 
tion  in  the  interlocutor  applying  the  verdict^  to  the  effect  of 
declaring  that  the  composition^contract  was  not  set  aside  quoad 
the  other  parties  to  it.  The  Court  refused  the  motion,  applied 
the  verdict,  and  decerned  in  terms  of  the  reductive  conclusions, 
and  found  the  pursuer  entitled  to  the  sutns  as  hbelled,  under 
deduction  of  the  sums  contained  in  the  previous  receipts. 

William  Young,  who  was  sequestrated  under  the 
Bankrupt  Statute,  obtained  a  discharge  in  June  1827 
of  all  debts  contracted  prior  to  the  application  for  se- 
questration, the  creditors  having  agreed  to  accept  and 


discharge  him  on  a  composition  at  the  rate  of  3s.  per 
pound.  Baillie  granted  tkim  a  receipt  for  £13.  10s.,  as 
the  amount  of  composition  on  a  debt  due  to  him  by 
Young,  of  £76. 14. 6,  and  certain  expenses  of  diligence ; 
and  his  agent,  Grindlay,  had  further  granted  a  similar 
receipt  for  £7.  10s.,  as  the  composition  on  a  debt  of 
£60.  The  pursuers  alleged  that  Young  obtained  his 
discharge  in  consequence  of  fraudulently  imposing  on 
his  creditors,  and  concealing  from  them  the  fact  that 
certain  good  debts  were  due  to  him ;  inter  alia^  a  claim 
of  £84,  as  the  price  of  iron-rails  furnished  by  him  to 
Baillie  before  his  bankruptcy.  In  the  sequestration, 
neither  the  claim  for  the  rails  nor  their  price  was  entered 
by  the  bankrupt,  and  he  had  deponed  in  the  process 
that  he  had  lodged  a  true  account  of  his  debts  and 
assets.  Baillie  had  never  claimed  in  the  sequestration, 
in  dread  of  being  liable  for  the  expenses,  but  Young's 
agent  paid  Baillie  the  composition  on  the  debts  due  by 
him.  Thereafter  Young  sued  Baillie  for  payment  of 
the  price  of  the  rails.  The  action  was  litigated,  and 
Baillie  then  brought  a  reduction  of  the  discharge  and 
the  composition  receipts,  in  which  the  following  issue 
was  sent  to  a  jury : 

"  It  being  admitted  that  on  the  19th  January  1827,  the  estate 
of  the  defender  was  sequestrated,  and  that  on  the  9th  of  June 
1627,  the  defender  obtained  his  discharge  under  a  composition- 
contract  : 

"  It  being  also  admitted  that  the  pursuers  held  two  promis- 
sory-notes for  the  sum  of  £76.  14.  6.,  and  £50  Sterling;  and 
on  the  9th  May  1831,  the  pursuer,  John  Grindlay,  drew  the 
sum  of  £7.  10s.,  under  the  said  contract,  and  granted  the  re- 
ceipt. No.  9  of  process;  and  on  18th  May  1831,  the  pursuer, 
James  Baillie,  drew  the  sum  of  £13.  10s.,  and  granted  the  re- 
ceipt. No.  7  of  process,  and  the  note  of  restriction.  No.  8  of 
process : 

"  Whether  the  said  discharge,  and  the  said  two  receipts  and 
note  of  restriction,  or  any  of  them,  were  obtained  by  fraud,  or 
fraudulent  concealment,  on  the  part  of  the  defender  ?" 

The  Jury  returned  the  following  verdict ; 

"  At  Edinburgh,  the  23d  day  of  March  1837  years,  before 
the  Right  Honourable  Charles  Hope,  Lord  President  of  the 
Court  of  Session,  compeared  the  said  pursuers  and  the  said  de- 
fenders, by  their  respecdve  counsel  and  agents,  and  a  jury 
having  been  empannelled  and  sworn  to  try  the  said  issue  be- 
tween the  said  parties,  say  upon  their  oath,  that  in  respect  of 
the  matters  proven  before  them  they  find  for  the  pursuers." 

*  A  question  having  arisen  as  to  the  way  in  which  the 
claims  of  parties  should  be  adjusted  under  the  verdict, 
the  pursuers  brought  this  action  to  reduce  and  set  aside 
the  discharge,  the  two  receipts,  and  note  of  restriction 
mentioned  in  the  issue.  The  nature  of  the  action  is 
explained  in  the  Lord  Ordinary's  note. 

They  pleaded — The  defender  Young  is  liable  to  the 
pursuer  Baillie,  or  at  least  to  the  pursuers  respectively, 
in  payment  of  the  promissory-notes  and  the  account  of 
expenses,  with  the  interest,  and  under  the  deductions 
libelled ;  or  otherwise  it  should  be  declared  that  the  se- 
questration has  revived,  and  decree  of  constitution  to 
that  effect  ought  to  be  pronounced  against  him  and  the 
trustee  in  the  sequestration  qiui  trustee. 

The  defender /7^ad«d^ — The  charge  which  was  esta* 
blished  against  Baillie,  by  verdict  of  a  jury  in  1835, 
(see  Lord  Ordinary's  note),  for  the  value  of  the  rails, 
is  not  a  debt  against  which  he  is  entitled  to  plead  com- 
pensation, especially  after  the  proceedings  which  have 
taken  place. 
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"  30th  June  1837 The  Lord  Ordinary  having  heard  parties 

procurators  on  the  import  of  the  verdict  of  the  jury,  and  on  the 
judgment  craved  by  the  pursuer  thereupon,  mokes  avizandum 
with  the  cause  to  the  First  Division  of  the  Court,  and  appoints 
the  record,  minute  of  consent  at  the  trial  and  verdict,  to  be 
printed,  in  order  to  the  case  being  reported. 

"  Note, — It  appears  to  the  Lord  Ordinary,  both  from  the 
averments  on  record,  and  from  the  uncontradicted  statement  as 
to  the  res  gesta  at  the  trial,  that  although  the  verdict  in  this 
case  b  apparently  general,  it  must  be  viewed  sa  intended  not 
to  annul  in  toto  (even  in  a  question  with  the  pursuer)  the  com* 
position*contract  and  discharge  of  the  defender,  William  Young, 
but  merely  to  entitle  the  pursuer,  James  BaiUie,  now  to  have 
the  account  stated  in  the  same  manner,  and  on  the  same  prin-> 
dples  on  which  it  ought  to  have  been  struck  when  the  accounts 
were  first  settled  between  the  pursuer  and  defender  at  the  close 
of  the  sequestration.  This  is  the  Lord  Ordinary's  view ;  but  it 
18  proper  that  the  case  should  be  reported  to  the  Court,  that  the 
parties  may  have  the  benefit  of  the  Lord  President's  opinion, 
as  his  Lordship  presided  at  the  trial.  The  facts  seem  to  stand 
thus : — The  pursuer,  Baillie,  averred  fraud  and  deceit  generally 
as  the  ground  for  reducing  the  defender  Young's  discharge; 
but  the  fraud  consisted  in  this,  that  the  defender  conceale<l  or 
kept  back  a  certain  claim  of  £84  which  he  held  against  the 
pursuer,  the  price  of  iron-rails  received  by  him  from  die  defen- 
der prior  to  the  sequestration  of  the  latter,  and  that  while  the 
pursuer  BaiUie,  and  Grindlay  his  agent  for  his  behoof,  accepted 
of  a  small  composition  of  3s.  per  pound  on  two  bills  of  £50  and 
£76  odds,  held  by  them  on  Young,  the  latter,  after  he  got  his 
discharge,  attempted  to  claim  that  £84  in  full.  In  point  of 
fact  that  claim,  though  onlv  constituted  by  the  verdict  of  a  jury 
in  October  1835,  was  due  m  July  1826,  the  date  of  carrying  otT 
the  rails,  while  the  composition  wasjiccepted  of  in  1831. 

**  The  specific  ground  of  complaint  by  the  pursuer  is  thus 
stated  in  his  own  summons : — '  Having  obtained  this  verdict, 
the  bankrupt  maintains  that  he  is  entitled  to  payment  of  the 
price  with  interest,  without  reference  to  the  state  and  concourse 
of  debit  and  credit  between  him  and  the  pursuer,  James  BaiUie ; 
in  other  words,  that  the  pursuer,  James  BailUe,  is  to  be  paid  by 
a  composition,  and  that  he,  the  bankrupt,  is  entitled  to  receive 
payment  in  fulL  B  ut  this  plea  ia  contrary  to  the  j  ustice  of  the  case, 
and  the  bankrupt  is  not  entitled  thus  to  take  advantage  of  his  own 
fraud  and  deceit.*  Now,  the  pursuer  having  obtained  a  verdict 
ascertaining  that  there  was  fraudulent  concealment  as  he  alleged, 
the  question  comes  to  be  as  to  the  effect  of  it.  Ought  the  pur- 
suer now  to  get  the  account  stated  between  the  defender  as  it 
should  have  been  from  the  first,  in  equity  and  on  legal  prin- 
ciple, by  deducting  the  defender's  counter  claim  of  £84  from 
the  pursuer's  claim  of  £126,  and  allowing  the  latter  a  compo- 
sition on  the  balance  ?  or,  ought  the  composition  to  be  set  aside 
in  toto,  so  as  to  enable  the  pursuer  now  to  claim  from  Young 
full  payment  of  the  balance,  after  the, said  £84  is  deducted? 

"  The  Lord  Ordinary  is  clearly  of  opinion,  that  the  first  al- 
ternative is  that  which  meets  the  justice  of  the  case,  and  that 
the  discharge  ought  only  to  be  reduced  to  the  effect  of  enabling 
the  accounts  to  be  adjusted  as  they  should  have  been  from  the 
first,  leaving  the  pursuer  only  entitled  to  a  composition  on  the 
balance.  In  truth,  if  the  accounts  are  corrected,  so  as  to  re- 
medy the  particular  error  or  fraud  which  the  pursuer  himself 
spedfies  in  the  summons,  it  is  all  that  can  be  legitimately  asked 
or  given.  To  enable  the  defender  (pursuer  ?}  to  demand  pay- 
ment of  his  balance  in  full,  whUe  the  other  creditors  get  only 
ds.  per  pound,  would  be  giving  a  preference  to  the  pursuer  which 
the  law  cannot  readUy  sanction. 

"  If  these  views  are  adopted,  the  pursuer  will  be  entitled  to 
expenses  down  to  the  date  when  he  offered  to  settle  as  now 
suggested,  and  it  wUl  be  for  the  Court  to  consider  whether  the 
pursuer  is  not  liable  to  the  defender  in  subsequent  expenses." 

At  advising, 

Solicitor-Generalj  for  pursuer,  argued  that  the  dis- 
charge, &c.,  was  set  aside  by  the  verdict  of  the  jury. 

D.  M^Neilly  for  defenders^  maintained,  that  if  set 
aside,  it  was  so  only  in  regard  to  the  pursuer,  and  that 


there  must  be  some  limitation  in  the  interlocutor  as  to 
other  creditors. 

Lord  Corehouae The  discharge  is  set  aside  by  the  verdict. 

The  case  cannot  be  argued. 

Lord  Gillies We  can  only  apply  the  verdict. 

Lord  President. — We  cannot  do  anything  else. 

Lord  Mackenzie That  is  quite  plain,  and  it  would  be  ab- 
surd to  interfere  with  the  verdict  by  inserting  any  Umitation. 

The  Court 

"  Reduce,  decern  and  declare,  at  the  instance  of  the  pursuer, 
in  terms  of  the  reductive  conclusions  of  the  libel ;  find  the  pur- 
suer  entitled  to  the  balance  of  sums  as  Ubelled,  under  deduc- 
tion of  the  sum  of  £84,  and  of  the  sums  received  for  composi- 
tion :  all  in  terms  of  the  first  and  second  petitory  conclusions 
under  the  first  alternative  of  the  summons,  and  decern ;  find 
the  pursuer  entitled  to  expenses,  and  remit  to  the  auditor,**  &c. 

Lord  Ordinary,  Cuninghame — Act.  SoUdtor- General  (Ru- 
therfurd),  H.  J.  Robertson ;  John  Ross,  Agent — Alt.  D. 
M'NeiU;  Thomas  Leburn,  S.S.C,  AgeiU,-..B.,  Clerk, -^ 
[G.D.F.J 


23d  December  1837. 


First  Division. — (G.D.F.) 

No.  89. — James  Martin,  Pursuer,  v.  His  CaEDixoBS, 

Defenders, 

Process — Cessio —  Various  steps  in  causa  of  a  process  of  cessio 
in  a  Sheriff-  Court  having  been  taken,  and  interlocutors  pro- 
nounced  by  a  Sheriff-substitute  in  favour  of  a  creditor-objec- 
tor while  the  process  was  at  avizandum  with  the  Sheriff-prin- 
cipal —  The  Court,  on  a  reclaiming  note  by  the  pursuer  of  the 
cessio  from  tiie  Sheriff-substitute's  interlocutors,  recalled  the 
interlocutors  complained  of,  and  found  the  reclaimer  entitled 
to  expenses. 

The  pursuer  raised  a  process  of  cessio  before  ,the 
Sheriff  Court  of  the  county  where  he  resided,  and  by  the 
orders  of  the  Sheriff-substitute,  the  pursuer  lodged  a 
bond  of  caution  in  terms  of  the  Statute,  in  the  hands 
of  the  clerk  of  Court.  A  creditor  of  the  name  of 
Murray  appeared  in  the  process,  and  objected  to  decree 
of  cessio.  The  oath  of  the  pursuer  was  thereafter  taken 
in  common  form,  and  the  Sheriff-substitute,  on  14th. 
Mu'ch  1837>  pronounced  the  following  interlocutor: 

"  The  Sheriff-substitute  having  read  the  whole  process,  and 
heard  parties*  procurators  vica  voce,  grants  the  benefit  of  cessio 
honorum  in  fiivour  of  the  pursuer,  conform  to  law ;  but  in  re- 
spect espedaUy  of  the  admitted  facts  concerning  the  dividend 
declared  payable  to  the  objecting  creditor,  John  Murray,  out  of 
the  proceeds  of  a  sequestrated  estate  in  the  hands  of  the  pur- 
suer as  trustee,  which  dividend  was  withheld  by  the  pursuer, 
and  a  prosecution  for  payment  thereof  unjustly  and  improperly 
resisted  by  the  pursuer,  supersedes  extract  for  sixty  dajra  from 
and  after  this  date,  during  which  time  the  pursuer  shaU  remain 
subject  to  the  diligence  of  his  creditors,  and  recals  the  interm 
warrant  of  Uberation  granted  in  his  favour,  and  decerns :  sub- 
ject always  to  this  decUration,  that  the  pursuer,  on  being  re- 
quired by  the  said  John  Murray,  or  by  any  other  of  his  creditors, 
shaU  be  bound  to  grant  a  disposition  omnium  bonorum,  in  com- 
mon form  in  &vour  of  the  said  John  Murray,  or  any  other  per- 
son or  persons  to  be  named  by  his  creditors,  for  behoof  of  his 
whole  creditors :  and  which  disposition  the  pursuer  is  hereby  or- 
dained to  grant." 

Thereafter,  both  parties  reclaimed,  when  the  Sheriff- 
substitute,  4th  April  1837, 

"  having  considered  the  mutual  reclaiming  petitions,  and  the 
answers  to  the  pursuer's  petition,  with  the  previous  procedure, 
alters  the  inteilocutui  recluimed  against,  by  the  insertion  of  the 
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word  *  eipedally'  on  the  margin  thereof,  and  supersedes  ex- 
tract for  the  specified  period  after  final  judgment  gi^en  in  the 
cause,  in  phice  of  from  and  after  the  date  of  the  said  interlocu- 
tor, and  finds  the  pursuer  liahle  in  expense  to  the  objecting  cre- 
ditor, John  Murray,  hereby  modified  to  £3,  and  decerns ;  but, 
quoad  ultra,  the  Sberifif-substitute  '  being  disposed  to  refuse  the 
petitions,*  makes  avizandum  with  the  process  to  the  Sherifif.*' 

After  this  interlocutor,  the  Sheriff-substitute,  on  9tli 
May  1837,  appointed  the  pursuer  to  attend  personally  in 
Court  on  16th  May,  "  to  hear  sentence  pronounced  in 
causci^  though  the  process  was  stated  to  have  been  made 
avizandum  with  to  the  SherifiT.  On  I6th  May  the  record 
bore  '*  no  process  f  and  on  the  23d  May,  the  creditor 
moved  the  SherifiT-substitute  to  forfeit  the  bond.  Ob- 
jections were  then  stated  to  this  motion.  The  pursuer 
attended  in  Court  on  30th  May.  On  13th  June  the 
SherifiT-substitute  again  ordained  the  pursuer  to  attend 
in  Court,  to  hear  evidence  given  in  eausoy  on  which 
the  objector  craved  the  opinion  of  the  SherifiT,  which  was 
allowed.     Then,  on  20th  June, 

'*  the  Sheriff-substitute  having  heard  parties  viea  voce,  and  that 
the  process  is  under  appeal  to  the  Sheriff,  although  not  yet  trans- 
mitted, continues  the  diet  for  pronouncing  sentence  till  the  27th 
current,  and  also  for  the  pursuer  personally  to  attend,  of  which 
notice  is  given  to  him  apud  acta" 

Again  on  4th  July,  the  diet  was  continued  for  a  like 
reason ;  and  on  1 1th  July, 

"  the  Sheriff-substitute,  in  respect  that  the  process  is  at  avi- 
sandum  with  the  Sheriff-depute,  continues  the  diet  till  the  25th 
current,  in  terms  of  last  appointment — the  pursuer  then  to  ap- 
pear." 

On  25th  July  the  Sheriff  adhered  to  the  Subs' itute's 
interlocutor  of  13th  June.  Thereafter,  Murray  craved 
forfeiture  of  the  bail-bond,  on  the  ground  that  the  pur- 
suer had  failed  to  appear  in  Court,  as  required  by  the 
SherifiT  on  1 1th  July, — ^being  a  continuance  (it  was  al- 
leged at  the  advising,)  of  the  order  of  Court  of  13th 
June,  and  the  Sheriff- substitute  pronounced  tins  inter- 
locutor : 

••  12M  October  1837 The  Sheriff-substitute  having  con- 
sidered the  minute  for  the  objector  Murray,  craving  forfeiture 
of  the  pursuer's  bond,  in  respect  of  his  failure  to  appear  in 
Court,  conform  to  the  order  of  Court,  dated  Uth  July  last,  to- 
gether with  the  pursuer's  answer  thereto,  and  previous  proce- 
dure. Finds  and  adjudges  the  bond  of  caution  granted  by  the 
pursuer  to  be  forfeited,  and  authorises  the  clerk  of  Court  to 
issue  an  extract  thereof  in  name  of  the  objector  Murray,  to  the 
end  that  execution  may  pass  at  his  instance  for  recovery  of  the 
penalty  of  J&50  therein  stipulated,  and  now  forfeited,  and  to  be 
divided  by  him,  as  trustee,  among  the  whole  creditors  of  the 
pursuer,  rateably,  according  to  their  several  debts,  as  accords : 
Recals  the  interim  warrant  of  liberation  granted  in  this  cause, 
and  sists  &rther  procedure  therein  at  the  pursuer's  instance  in 
hoe  statu^  and  decerns." 

Against  this  procedure  the  pursuer  reclaimed  to  the 
Court  of  Session  as  utterly  incompetent,  on  the  ground  * 
that  it  was  inept  to  move  a  step  in  the  process  while 
it  was  at  avizandum  with  the  Sheriff-principal. 

At  advising. 

Lord  President — I  never  saw  a  case  where  there  has  been  so 
much  irregularity. 

The  other  Judges  concurred,  and  the  Court 

"  Recal  the  interlocutors  reclaimed  against,  and  remit  to  the 
Sheriff  to  proceed  as  shall  be  just,  in  respect  that  it  was  incom- 
petent for  the  Sheriff^substitute,  while  the  cause  was  under  ap- 
peal to  the  Sheriff,  to  pronounce  any  interlocutor :  Find  the 
reclaimer  entitled  to  expenses,  and  remit  to  the  auditor,"  &c. 


Act,  Ivory;  Wotherspoon  and  Mack,  W.R.,  Agents AU* 

Monteith;  Agent — B.,  Clerk LG.D.P.J 

23rf  December  1 837. 
First  Divistoi; (G.D.F.) 

No.  90. — Alexandeb  Miixab,  Petitioner^  v.  Gor« 

DON,  Respondent. 

Poors*  Roll — Process — Decree — (1.)  An  application  for  the  be^ 
nefit  of  the  poors*  roll  must  first  he  remitted  to  the  lawyers  and 
agents  for  the  poor,  before  the  Court  will  entertain  ohjectionn 
to  the  poverty  of  the  applicant,  (2.)  Circumstances  in  which 
the  Court  virtualbf  recalled  a  judgment  after  it  had  been  signed. 

Millar  presented  an  application  to  be  allowed  the  bene- 
fit of  the  poors'  roll.  When  the  case  came  to  the  single 
bill  roll,  the  respondent  appeared,  and  maintained  that 
the  petitioner  was  not  entitled  to  this  benefit,  in  respect 
that  he  had  upwards  of  £90  a-year.  No  appearance 
was  made  for  the  petitioner,  and  the  Court,  de  planOf 
by  an  interlocutor  duly  signed,  refused  the  application. 
The  petitioner,  however,  appeared  of  this  date,  and 
stated,  that  his  agent  was  ignorant  that  the  case  was 
in  the  roll  the  previous  day ;  but,  besides,  that  before 
the  Court  took  cognizance  of  objections  to  the  circum- 
stances of  the  applicant,  they  were  called  on  by  the 
Act  of  Sederunt  to  remit  the  application  first  to  the 
lawyers  and  agents  for  the  poor. 

Moir^fw  the  respondent^  stated,  that  the  interlocu- 
tor refusing  the  application  was  signed,  and  could  not 
now  be  departed  from. 

Lord  President. — If  we  see  that  an  irregularity  has  been 
committed,  we  surely  may  recal  that  interlocutor,  which  was  in 
absence. 

The  Court  accordingly  remitted  the  application  to 
the  lawyers  and  agents  for  the  poor. 

Act,  Moir;  John  Hunter,  W.S.,  Agent Alt.  Dingwall; 

John  Jopp,  W.S.,  Agent.— ^.,  Clerk L^-I^-F-] 

2Zd  December  1 837. 

Second  Division (J.D.M.) 

No.  91  • — Peter  Campbell,  S.S.C.,  Charger^  v.  James 

McLaren,  Suspender. 

Bill-Chamber — Expenses — After  a  bill  of  suspension  had  been 
passed,  the  Lord  Ordinary  having  awarded  to  the  suspender 
the  expenses  of  answering  certain  notes  presented  by  the  charger 
in  the  Bill- Chamber,  in  regard  to  the  adjustment  of  the  cau» 
tion,—the  Court  recalled  the  interlocutor,  and  remitted  to  hie 
Lordship  to  reserve  consideration  of  the  claims  for  expenses  of 
process  till  the  issue  of  the  cause. 

After  a  bill  of  suspension  had  been  passed  on  jura- 
tory caution,  the  charger  presented  several  notes  to 
the  Lord  Ordinary,  with  regard  to  the  adjustment  of 
the  caution,  which  were  answered  by  the  suspender. 
The  Lord  Ordinary  appointed  all  the  notes  to  be  with- 
drawn as  irregular  in  form,  and  in  a  great  manner  ill 
founded  on  the  merits,  and  found  the  suspender  en- 
titled to  modified  expenses. 

On  a  reclaiming  note,  the  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to  re- 
view, and  remit  to  his  Lordship  to  reserve  consideration  of  the 
claims  to  expenses  of  process  until  the  issue  of  the  case,  includ- 
ing therein  idso  the  expenses  of  this  note,  and  to  do  therein  as  to 
his  Lordship  shall  seem  just." 

Lord   Ordinary,   Cuninghame — Act.   Deas;   John   Young, 

S.S.C.,  Agent Alt.  Paterson;  Alexander  Johnstone,  W.S., 

il^en/.— [J.D.M.] 
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'*  December  1837. 
First  Division (O.D.F.) 

No.  92. — John  Campbell  and  Others,  Trustees  of 
Dr  GlaSf  and  William  Paui^  Petitioners,  v.  W. 
Henky,  Common  Agent  for  Gla^s  Creditors^  Re- 
spondent. 

Bona  Fidei —  Lien  —  Trustees  —  Competition — Reduction — 
Held  that  partien  who  had  bona  fide  acted  as  tri^stees  under 
a  deed  of  MeUlement,  afterwards  reduced  as  null  ab  initio,  had 
a  preferable  right  to  payment  of  the  general  balance  due  to 
them  on  their  accounts,  both  prior  and  subsequent  to  the  reduc- 
tion,  out  of  the  price  of  lands  which  had  been  included  in  the 
trust,  but  to  which,  after  the  reduction  of  the  trust-deed,  the 
truster* s  heir  had  made  up  titles,  and  which  were  sold  by  his 
creditors  in  a  process  of  ranking  and  sale  ;  and  that  even  in 
competition  with  heritable  and  adjudging  creditors,  who  claim" 
ed  as  having  lent  money  on  these  lands  on  the  faith  of  the 
heir's  unqualified  title,  as  appearing  on  the  record. 

Process — Ranking  and  Sale — Claim — Competency — Petition 
for  Warrant  on  Funds — Summary  application  to  the  Court 
by  parties  who  had  not  lodged  any  claim  in  a  process  of  rank- 
ing  and  sale,  either  before  or  after  decree  of  certification,  for 
payment  of  a  preferable  claim  over  the  fund  realised  from  the 
lands — held  competent, 

Dr  John  Glas  died  in  India  in  August  1822,  leaving 
certain  funds  and  heritable  property  in  Scotland.  After 
his  death,  Messrs  Campbell  and  others  entered  into 
possession  of  all  his  property  in  Scotland,  as  trustees 
under  a  trust-disposition  by  Dr  Glas,  and  they  con- 
tinued to  act  as  trustees  for  several  years.  In  Novem- 
ber 1825,  a  process  of  reduction  was  raised  by  George 
Pentland,  as  trustee  under  a  disposition  omnium  bo- 
novum  by  W.  S.  Glas,  the  son  and  heir  of  Dr  Glas, 
on  the  ground,  that  at  the  time  when  the  trust-deed 
was  signed  by  Dr  Glas,  it  was  blank  in  the  names  of 
the  trustees,  and  in  the  purposes  of  the  trust.  In  this 
process  Lord  Newton  (4th  July  1827)  pronounced  de- 
cree of  reduction  as  concluded  for,  without  any  reser- 
vation or  qualification ;  and  to  this  interlocutor  the 
Court,  22d  May  1829,  adhered.  After  decree  in  the 
reduction,  the  trustees  of  Dr  Glas  brought  an  action  of 
multiplepoinding  and  exoneration,  and  an  accounting 
then  followed  between  them  and  Pentland,  which  ter- 
minated in  an  interlocutor  by  the  Court,  (23d  May 
1 837,)  affirming  an  interlocutor  by  Lord  Cuninghame, 
by  which  his  Lordship  had  approved  of  a  report  on 
the  trust-accounts  by  Mr  William  Paul,  accountant, 
and  had  held,  on  various  grounds  unnecessary  to  be 
detailed,  that  the  trustees  throughout  had  acted  bona 
fde. 

In  the  meantime,  in  November  1827,  W.  S.  Glas 
made  up  titles  in  fee-simple,  as  heir  of  his  father,  to  all 
the  lands  which  had  belonged  to  him,  and  which  were 
included  in  the  trust.  At  the  same  time  he  granted  a 
bond  and  disposition  to  Mr  Gordon  for  £6000.  After- 
wards, adjudications  were  led,  and  titles  completed  by 
various  creditors,  and  in  May  1831  a  process  of  rank- 
ing and  sale  was  instituted,  in  which  the  respondent, 
Mr  Renny,  was  appointed  common  agent. 

During  the  dependence  of  the  questions  between 
Pentland  and  Dr  Glas's  trustees,  the  Court  (June  1828) 
sequestrated  the  rents  of  the  trust-property,  which  were 
afterwards  collected  by  Mr  C.  C.  Stewart  as  factor. 
After  the  ranking  and  sale  was  raised,  the  rents  were 

•  Omitted  of  its  proper  date,  21st  November  1887. 


sequestrated  with  reference  to  that  process,  and  Mr 
Sawers,  writer,  Stirling,  was  appointed  factor. 

In  May  1833,  the  common  agent  received  from  Mr 
Campbell,  one  of,  and  agent  for  the  other  trustees  of 
Dr  Glas,  various  title-deeds  connected  with  the  lands, 
which  had  been  included  in  the  trust,  and  were  now  in 
the  ranking  and  sale.  In  the  receipt  for  these  titles, 
the  common  agent  reserved  to  Mr  Campbell  and  the 
trustees  the  full  effect  of  every  right  competent  to  them, 
in  the  same  way  as  if  they  still  held  the  title-deeds 
themselves.  Afterwards,  the  lands  were  severally  sold 
in  the  ranking  and  sale,  and  the  prices  consigned  in  bank. 

Mr  Paul  and  Mr  Campbell  presented  an  application 
to  the  Court  for  a  warrant  on  Mr  Sawers,  the  factor 
in  the  ranking,  to  pay  Mr  Paul's  fee  for  reporting 
on  the  trust-accounts ;  and  afterwards,  in  May  1 837, 
the  trustees  of  Dr  Glas  presented  an  application  for  a 
warrant  on  the  Bank  of  Scotland  to  pay  the  general 
balance  due  to  them,  including  the  expenses  which 
they  had  incurred  down  to  that  date  in  their  litigations 
with  Pentland.  These  applications  were  conjoined, 
and,  of  consent  of  the  common  agent  and  creditors, 
warrants  were  granted  on  the  bank  for  payment  of  all 
expenses  incurred  prior  to  November  1831,  when  the 
ranking  and  sale  was  brought  into  Court.  The  ques- 
tion between  the  parties,  therefore,  regarded  the  ex- 
penses incurred  by  the  trustees  of  Dr  Glas  in  refer- 
ence to  the  accounting  with  Pentland,  and  other  liti- 
gations conducted  by  them  in  reference  to  the  trust, 
all  after  November  1831. 

The  applications  having  been  remitted  to  Lord  Cun- 
inghame, and  conjoined,  his  Lordship  reported  them 
to  the  Court  on  the  following  note  of  his  opinion : 

"  There  are  two  applications  here  to  the  Court  for  warrants 
in  the  ranking  of  Dr  Olas's  creditors,  which  have  been  remitted 
to  the  Lord  Ordinary  '  to  inquire  and  report.'  The  cases  stand 
thus: 

"  I.  Dr  Glas*s  trustees  crave  a  warrant  for  the  balance  of 
their  accounts  as  trustees,  which,  by  an  interlocutor  by  the 
Lord  Ordinary  and  Court,  have  been  found  chargciAble  by  them 
(so  far  as  just  and  legitimate  charges)  on  the  trust-funds  left 
under  their  management  for  years  prior  to  the  decree  of  re- 
duction. 

"  n.  Mr  Paul  asks  a  warrant  for  X96  and  interest,  as  his 
fee  for  examining,  auditing,  and  making  up  a  judicial  report  on 
the  trustees*  accounts.  These  claims  are  resisted  by  the  com- 
mon agent  in  the  ranking  on  various  grounds,  which  are  fully, 
explained  in  his  answers  to  the  petition ;  on  the  other  hand,  the 
minute  for  the  trustees  explains  their  views. 

"  Upon  considering  the  whole  case,  the  Lord  Ordinary  is 
disposed  to  think  that  the  trustees  and  Mr  Paid  have  a  just 
claim  over  the  funds  and  property  now  under  the  administration 
of  the  Court,  for  the  necessary  expenses  incurred  by  them,  and 
that  the  objections  of  the  common  agent  to  warrants  for  im- 
mediate payment  are  not  well  founded.  The  following  facts, 
which  do  not  appear  to  be  controverted  by  either  party,  seem  to 
entitle  the  petitioners  to  draw  interim  payments. 

"  \st.  There  are  funds  consigned  in  baink  &r  more  than  suffi- 
cient to  meet  these  claims. 

"  2<f,  These  funds  are  produced  from  sales  of  property  of  old 
Glas,  which  were  held  by  the  trustees  during  their  trust,  and 
the  sales  were  effected  by  the  common  agent  solely  in  conse- 
quence of  the  trustees  giving  up  the  titles,  of  course  under  the 
implied  reservation  of  all  their  own  claims  of  lien  and  prefer- 
ence. The  remark  of  the  common  agent,  that  an  agent's  hypo- 
thec only  covers  business  accounts,  and  not  cash  advances,  is 
inapplicable  here,  as  the  trustees*  claim  of  preference  here  is 
not  founded  so  much  on  hypothec  as  on  the  retention,  which  all 
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tniBtees,  who  are  not  in  mala  fide,  have  in  all  the  funds,  pro- 
perty,  titles,  and  vouchers  in  their  possession,  for  security  of 
the  legitimate  baUince. 

*'  3d,  The  whole  balance  or  expenses  claimed,  though  some 
of  them  were  lately  incurred,  arose  from  questions  in  which 
they  were  involved  by  acting  as  trustees.  The  common  agent 
stated,  that  he  had  paid  these  expenses  down  till  1831,  when 
the  process  of  ranking  was  brought,  but  that  was  insufficient 
for  the  relief  of  the  trustees,  as  the  questions  which  they  were 
compelled  to  discuss  were  not  till  lately  settled ;  one  of  them, 
indeed,  as  to  sundry  objections  stated  by  Mr  Pentland  to  their 
accounts,  was  only  decided  in  the  Inner-House  during  the  pre- 
sent session. 

*'  4th,  It  does  not  appear  to  be  of  any  consequence  that 
sundry  creditors  have  claims  of  preference  on  the  properties 
sold  and  prices  consigned,  which  are  not  yet  determined.  These 
securities  were  either  granted  by  Mr  Pentland,  or  they  are  con- 
stituted by  bonds  granted  to  the  trustees,  and  since  handed  over 
to  the  common  agent  for  recovery ;  and  in  either  case,  it  seems 
impossible  to  hold  that  the  necessary  expenses  of  the  trustees 
in  executing  the  trust,  are  not  preferable  on  subjects  left  under 
their  administration,  and  sold  by  means  of  the  titles  given  up  by 
them.  It  may  be  very  proper,  however,  to  reserve  right  to  the 
creditors  to  insist  on  such  allocation  of  the  expenses  to  be  now 
paid,  or  the  parties  found  ultimately  entitled  to  the  whole  funds 
and  property  of  Dr  Glas  as  may  appear  just. 

*'  5th^  The  auditor  reserves  for  the  consideration  of  the 
Court,  the  charge  made  by  the  petitioners  for  the  expense  of 
the  applications  and  warrants.  If  the  claims  themsel  ves  are  well 
founded,  it  seems  to  follow,  as  a  matter  of  course,  that  they 
should  get  the  expenses  of  the  warrants." 

On  hearing  counsel  on  this  report,  the  Court,  11th 
July  1837,  ordered  minutes  of  debate.  Thereafter,  on 
advising  of  this  date, 

Lord  PrendenL — My  opinion  is  considerably  shaken  by  the 
report. 

Lord  Gillies. — I  agree  with  the  report. 

Lord  Mackenzie. — I  also  concur.  These  trustees,  &3  they 
acted  bona  fide,  are  entitled  to  be  reimbursed. 

Lord  Corehouse, — I  agree  with  your  Lordships.  I  am  quite 
satisfied  with  the  report. 

The  Court  pronounced  the  following  interlocutor : 

*'  The  Lords  having  considered  the  report  of  Lord  Cun- 
inghame,  revised  minutes  of  debate,  and  whole  process,  ap- 
prove of  said  report ;  and,  before  granting  the  warrant  prayed 
for  on  the  Bank  of  Scotland,  remit  to  the  Lord  Ordinarjr  to 
ascertain  the  amount  of  the  sums  due  under  the  applications 
for  Dr  Glas's  trustees,  and  William  Paul  and  John  Camp- 
bell, and  to  report :  Find  the  petitioners  entitled  to  payment 
from  the  consigned  funds  of  the  expenses  of  their  application 
and  of  the  discussion  thereof;  appoint  accounts  of  these  ex- 
penses, so  ha  as  not  already  taxed  and  approved  of,  to  be  put 
in,  and  remit  to  the  auditor  of  Court  to  tax  the  same,  and  to 
report." 

Act.  Dean  of  Faculty  (Hope),  More,  Hamilton ;  John  Camp- 
bell, W.S.,  Agent.  —Alt.  Solicitor- General  (Rutherfurd), 
Christison;  W.  Renny,  W.S..  Agent N.,  CUrk [G.D.F.] 

26th  December  1837. 

JuaT  Cause. — Second  Division. — (J.D.M.) 

No.  93. — CiTERBiE,  Pursuer^  v,  Patebson,  Defender. 

Assault — Damages  One  Shilling — Expenses. 

This  was  an  action  of  damages  at  the  instance  of  an 
apprentice  against  his  master  for  assault,  by  striking 
him  with  a  small  iron  rod.  The  defence  was,  the  in- 
solence, disobedience,  and  general  improper  conduct  of 
the  apprentice,  and  great  provocation. 

The  Lord  Justice' Clerk  stated  to  the  jury,  in  his  charge, 
that  though  in  law  the  correction  of  the  apprentice  with  suc^ 


an  instrument  as  an  iron  rod  could  not  be  justified,  the  jury 
must  take  the  whole  circumstances  into  consideration,  and  par- 
ticularly the  insolence,  disobedience,  and  great  provocation,  and 
say  whether  they  would  find  any  damages  due  to  the  pursuer. 

The  jury  found  for  the  pursuer — Damages  one  shil- 
ling. 

The  Court  subsequently,  in  applying  the  verdict, 
found  no  expenses  due. 

Presiding  Judge,  Lord  Justice- Clerk. — Act.  P.  Robertson, 

J.  Anderson Alt.  Dean  of  Faculty  (Kope),  Hugh  Bruce.^. 

fJ.D.M.] 

\7th  January  1838. 

First  Division. — (G.D.F.) 

No.  94. — James  Ballartine  and  Others,  General 
Trustees  appointed  by  Miss  Margaret  JBaUaniiney 
Raisers. 

James  Ballantine,  ~  ~         ) 

David  Limond  and  Others,  Charity  >  Claimants. 
Trustees  appointed  by  Miss  Ballantine,  ) 

Intention  —  Construction  —  Testament  —  Donation  —  Trust — . 
Legacy — Annuity — A  testatrix,  by  deed  of  donation,  reserving 
power  to  alter,  conveyed  £1000  to  trustees  **  as  a  perpetual 
fund,"  directing  them  to  invest  the  same  in  heritable  security,  and 
to  pay  the  legal  interest  thereof  to  ten  annuitants.  The  deed 
reserved  a  power  to  nominate  the  first  ten  to  the  benefit  of 
the  fund  by  any  relative  writing.  She  died,  leaving  a  letter 
addressed  to  her  trustees,  of  date  posterior  to  the  deed  of 
donation,  by  which  she  nominated  thirteen  individuals  in  a  list, 
to  participate  in  the  charity ;  and  opposite  to  their  names  she 
placed  a  sum  of  money,  expressed  in  figures,  as  the  annuity 
payable  to  those  thirteen  nominees, — tfte  whole  sum  to  be  thus 
distributed  annualbf  being  £50 ;  and  she  directed  her  trus- 
tees to  invest  in  the  public  funds  such  a  sum  as  would  be  ne^ 
censary  to  pay  these  annuities — Held,  in  an  action  of  multi- 
plepoinding,  in  which  the  residuary  legatee  claimed  the  residue, 
after  deducting  only  the  donation  of  £1000,  as  left  by  the  first 
deed,  that  the  intention  of  the  subsequent  writing  was  to  alter 
the  terms  of  the  first  donation,  to  the  effect  that  the  trustees 
were  entitled  to  invest  in  the  public  funds  a  sum  sufficient  to 
pay  the  annuities  specified  by  the  posterior  writing,  and  thai 
the  number  of  annuitants  was  thereby  increased. 

The  late  Miss  Margaret  Ballantine,  residing  in  Ayr, 
executed  a  deed  of  donation  in  1803,  by  which  the  fol- 
lowing provision  was  constituted : 

"  I  Miss  Margaret  Ballantine,  daughter  of  the  deceased  Wil- 
liam Ballantine,  Esq.,  merchant  in  Ayr,  being  often  moved  by 
the  necessitous  and  indigent  circumstances  of  female  orphans 
and  women,  both  widows  and  unmarried,  who  have  been  bom 
of  decent  creditable  parents,  or  received  a  good  education,  but 
who  from  losing  their  parents  and  husbands  early,  and  their 
scanty  provisions,  and  the  difficulty  of  getting  into  any  situation 
or  business  which  will  afford  them  a  decent  competence,  are 
unable  to  support  themselves,  have  therefore  resolved,  in  the 
event  of  my  death,  to  vest  the  sum  of  £1000  Sterling  in  the 
trustees  after  mentioned,  as  a  perpetual  fund  to  afford  annuities 
for  the  better  support  of  five  females  of  the  above  description, 
either  widows  of  any  age,  or  orphans  under  stxtee.i  years  oi 
age,  and  also  five  more  females,  unmarried  women  of  the  de- 
scription foresaid,  above  the  age  of  forty — all  the  above  fenulea 
natives  and  inhabitants  of  the  burgh  of  Ayr,  the  place  of  my 
own  nativity  and  residence ;  the  legal  interest  of  which  sum  of 
£1000  Sterling  I  appoint  to  be  divided  and  paid  equally  among 
the  said  ten  females  yearly,  beginning  the  first  year's  payment 
thereof  at  the  first  term  of  Whitsunday  or  Martinmas  which 
shall  happen  a  full  year  after  my  death,  and  that  for  the  year 
immediately  preceding,  and  so  on  yearly  thereafter  in  all  time 
coming :  And  as  it  is  my  intention,  by  a  writing  under  my  hand, 
either  hereunto  annexed,  or  a  separate  writing  beaming  reference 
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hereto,  to  nominate  the  firat  ten  females  who  are  to  enjoy  the 
benefit  of  said  annuities  or  interest  of  said  £1000  Sterling  Im- 
mediately after  my  death,  at  least  so  soon  as  a  year's  interest 
of  said  £1000  Sterling  shall  become  due,  my  trustees  after 
mentioned  shall  therefore,  by  their  acceptance  hereof,  be  obliged 
to  pay  the  said  interest  or  annuities,  during  their  respective 
lives  or  good  behaviour,  to  the  said  widows  and  unmarried 
women  past  the  age  of  forty,  and  to  the  said  female  orphans  till 
their  arrival  at  the  age  of  sixteen,  or  during  their  good  be- 
haviour." 

For  the  purpose  of  effecting  the  above  object, 

*'  and  to  enable  them  (her  charity  trustees)  to  do  so,  I  hereby 
give  and  bequeath,  and  bind  and  oblige  my  heirs,  executors  and 
snccessors  whomsoever,  to  make  payment  of  the  said  principal 
sum  of  £1000  Sterling,  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas  which  shall  happen  after  my  death,"  to  the  official  per- 
sons there  named,  and  their  successors  in  their  respective  offices 
for  the  time,  whom  she  appointed  "  as  trustees  for  managing 
the  said  perpetual  fund,  and  applying  the  same  for  the  use  and 
behoof  of  the  said  ten  females,  of  the  description  foresaid,  first 
to  be  named  and  appointed  by  myself,  and  thereafter  by  the  said 
trustees,  and  failing  of  my  naming,  all  or  any  of  the  said  females 
then  to  be  named  by  the  said  trustees,"  the  majority  of  whom 
are  declared  to  be  a  quorum. 

Power  was  conferred  upon  the  trustees  or  their  quo- 
rum to  uplift  and  discharge  the  principal  sum  and  in- 
terest due  or  to  become  due  thereon  after  the  term  of 
payment, 

"  and  to  lend  out  the  same  upon  the  best  heritable  security 
they  can  procure,  taking  the  rights  and  securities  to  them- 
selves as  trustees,  for  the  ends  and  purposes  above  mentioned, 
and  also  herein  after  mendoned,  and  to  reinvest  the  same 
in  like  manner  on  heritable  security,  when  the  principal  sum 
or  sums  so  lent  out  happen  to  be  repaid,  and  to  apply  the 
interest  of  said  principal  sum  or  sums  in  pajring  equal  annuities 
to  each  of  the  said  ten  females  so  to  be  nominated  by  me,  or 
the  said  trustees  themselves,  and  that  either  yearly,  half-yearly, 
quarterly,  or  in  such  other  payments  or  moieties  as  the  said 
trustees  shall  see  proper  and  most  conducive  to  the  purpose  of 
the  charity." 

Then  followed  certain  provisions  regarding  the  mode 
in  which  the  annuities  to  orphans  were  to  be  applied, 
and  conferring  discretionary  power,  in  certain  cases, 
upon  the  trustees,  to  withdraw  the  annuities  or  bounty 
from  such  of  the  females  as  are  in  the  enjoyment  of 
the  charity.  This  last  power  was  to  be  exercised  in 
the  event  of  the  said  females  '*  not  conducting  themselves 
with  propriety,  or  not  requiring  the  aid  of  the  fund 
from  any  favourable  change  in  their  situation  or  cir- 
cumstances, and  in  the  event  of  any  of  them  marry- 
ing ;**  and  upon  the  withdrawal  of  the  annuities  in  such 
cases,  the  trustees  are  empowered  "  to  nominate  and 
appoint  others  more  deserving  and  necessitous,  and  of 
the  description  foresaid,  in  the  room  or  place,  to  whom 
to  pay  the  same."  And  a  general  power  was  conferred, 
of  nominating  orphans  and  females  to  take  the  place 
of  those  first  nominated  upon  their  death  or  marriage, 
or  the  attainment  by  the  orphans  of  ^the  age  of  sixteen, 
in  all  time  coming ;  it  being  declarecl  that  the  trustees 
were 

**  never  to  have  above  ten  annuitants,  five  of  whom  either  fe- 
male orphans  under  sixteen  years  of  age,  or  widows  of  any  age, 
and  five  of  them  unmarried  women  above  forty  years  of  age,» 
that  is  to  my,  who  never  have  been  married,  all  of  the  character 
and  description  foresaid." 

The  deed  farther  contained  a  reserved  power  of  al- 
teration to  this  effect :  "  Reserving  always  full  power 
and  liberty  to  me,  at  any  time  in  my  life,  to  revoke  or 


alter  these  presents  in  whole  or  in  part,  as  I  shall  see 
fit ;  and  if  not  altered  or  revoked,  I  dispense  with  the 
not  delivery  hereof,  and  declare  the  same  to  be  equally 
good  and  effectual,"  as  if  duly  delivered.  The  testa- 
trix, before  subscription,  declared,  '<  on  farther  con- 
sideration, the  said  bounty  to  the  orphans  to  extend  to 
males  as  well  as  females." 

Miss  Ballantine  likewise  addressed  the  following 
holograph  letter  to  her  general  trustees : 


« 


Ayr,  April  29,  1831 Gentlemen, — I  hereby  nominate 

and  appoint  the  following  persons  to  the  benefit  of  the  within 
charity: 

Mrs  William  Mitchell,  Barn's  Street,  Ayr,  .  £5  0  0 
Mrs  William  M'Kie's  two  daughters,  residing  in  Ayr,  5  0  0 
Mrs  Thomas  Baird,  residing  in  Ayr,  .  .        5    0    0 

Mrs  Stewart  Ewing,  residing  in  Ayr,         .  .         5    0    0 

Mrs  Thomas  Hall,  rending  at  Castlehill,  .500 

Miss  Jane  M*Harg,  residing  in  Edinburgh,  .  5    0    0 

Misses  Mary  and  Jane  Lockhart,  residing  in  Ayr,  5  0  0 
Miss  Margaret  Chalmers,  residing  in  Ayr,  .  5    0    0 

Miss  William  Neill,  residing  in  Elbow  Street  N.  Town,  5    0    0 
Janet  and  Agnes  Kerrs,  at  present  servants  in  the  fii- 
mily,  .  .  .  .  .  5    0    0 

"  I  also  appoint  such  a  sum  to  be  plnced  in  the  public  fands 
as  is  necessary  to  pay  the  above  annuities,  free  of  legacy  duty, 
and  independent  of  legal  interest,  upon  the  first  term  of  Whit- 
sunday after  my  death.  This  is  wrote  upon  the  twenty-ninth 
of  April,  Eighteen  hundred  and  thirty-one." 

(Signed)  "  M.  Ballantine.** 

"  To  my  DrustetB," 

This  writing  was  found  in  the  apartment  of  Miss 
Ballantine  af^er  her  death,  put  up  with  the  deed  of  do* 
nation. 

In  1834,  she  further  executed  a  general  tnist-deed 
of  her  whole  property,  by  which  she  constituted  the 
raisers  her  generd  trustees,  and  she  nominated  the 
claimant,  James  Ballantine,  to  be  her  residuary  legatee. 
The  deed  contained  the  following  provision : 

"  And  further,  I  request  and  appoint  my  said  trustees  to  carry 
into  efifect  the  bequest  made  by  me  for  charitable  purposes,  as 
contained  in  a  deed,  of  date  the  sixth  day  of  May  1803,  or  there- 
abouts ;  which  deed  I  hereby  declare  is  to  be  held  in  full  force ; 
also  to  pay  any  additional  legades,  annuities,  or  donations  I 
may  think  proper  to  leave,  either  by  a  codicil  hereto,  or  any 
other  writing  under  my  hand :"  *'  And  I  revoke  all  former 
wills  or  settlements  relative  to  my  personal  estate  and  effects, 
excepting  the  deed  above  referred  to ;  and  dispense  with  the 
delivery  of  these  presents,**  &c 

The  trustees  under  the  deed  of  1 834  brought  this 
action  of  multiplepoinding,  to  determine  the  meaning 
and  effect  of  the  bequest. 

The  residuary  legatee  claimed  the  residuary  fund, 
deducting  the  £1000  (bequeathed  by  the  deed  of 
1803)9  Aod  legacy  duty,  or  at  all  events,  that  supposing 
the  general  trustees  were  bound  to  invest  such  a  sum 
as  would  yield  £5  to  each  of  the  nominees,  in  the  way 
contemplated  by  the  writing  of  1831,  he  should  be  en- 
titled to  the  excess  of  the  fund  over  the  £1000,  as  soon 
as  that  excess  was  left  free  by  death  or  oUierwise, 
pleading — (1.)  The  meaning  of  the  paper  of  April 
1831  must  be  construed  by  reference  to  the  deed  of 
May  1803 ;  and  it  is  not  to  be  presumed  that  the  tes- 
tatrix, by  the  terms  of  the  informal  paper  written  by 
her  in  1831,  which  is  ambiguous  and  indefinite,  in- 
tended to  alter  that  formal  and  regular  deed,  so  as  to 
enlarge  the  specific  sum  bequeathed,  or  to  alter  the 
terms  of  payment ;  more  especially,  as  in  the  deed  of 
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1835,  she  ratifies  the  deed  of  1803,  without  any  allu- 
sion to  the  document  of  1831.  (2.)  According  to  the 
legal  import  of  the  paper  of  1831,  taken  in  connection 
with  the  deed  of  1830,  it  was  not  the  intention  of  Miss 
Ballantine  to  destine,  for  the  benefit  of  the  nominees 
to  the  charity,  more  than  the  dividends  on  the  sum  of 
£1000  invested  in  the  public  funds.  (3.)  At  all 
events,  and  supposing  that  the  construction  of  the 
paper  of  1831  is  not  to  be  affected  by  the  terms  of  the 
deed  of  1803,  it  must  be  held  that  the  sum  to  be  in- 
vested in  the  public  funds  is  only  for  the  purpose  of 
paying  the  particular  annuities  there  mentioned,  pro- 
vided to  the  annuitants  from  Miss  Ballantine's  special 
regard  to  the  individuals,  and  not  for  paying  similar 
annuities  in  all  time  coming,  and  that  the  fund  from 
which  future  annuities  are  to  be  paid  is  fixed  and  de- 
fined by  the  terms  of  the  deed  of  1803. 

The  charity  trustees  claimed  that  the  sum  to  be  in- 
vested, and  the  purposes  and  declarations  of  the  charity 
trust,  should  be  ruled  by  the  deed  of  1803,  as  altered 
by  the  relative  writing  of  1831,  and  they  pleaded — (1.) 
That  the  writing  of  1831  must  be  taken  as  part  of  the 
deed  of  1 803 ;  and,  (2.)  The  appointment  contained 
in  the  writing  of  1831,  to  invest  in  the  public  funds  such 
a  sum  as  should  suffice  to  meet  the  ten  annuities  of  £5 
each,  must  be  held  to  have  been  intended  by  the  testa- 
trix to  apply  to  the  annuity  fund  generally,  and  due 
effect  is  not  given  to  the  meaning  and  intention  of  the 
testatrix,  by  limiting  its  operation  to  the  specific  annui- 
tants called  by  the  writing  of  1 831  to  the  first  enjoyment 
of  the  annuities. 

The  Lord  Ordinary  reported  the  case.     At  advising, 

Lord  President, — I  have  no  doubt  that  the  charity  trustees 
are  preferable,  in  the  sense  of  the  relative  writing,  for  the  deed 
of  1803  declares  the  fund  perpetual ;  and  I  think  it  clear,  that 
the  bequest  is  not  to  be  limited  to  the  first  ten  nominees.  The 
deed  of  1803  speaks  of  ten  legatees,  but  she  reserved  to  herself 
power  to  alter,  and  accordingly,  by  the  writing  in  1831,  she 
adds  to  the  number  of  legatees.  The  only  objection  that  I 
thought  there  was,  was  this,  that  some  of  the  parties  were  not 
natires  of  Ayr,  but  were  resident  in  Edinburgh.  However, 
looking  at  the  nature  of  the  writing  of  1831,  I  think  there  is 
nothing  in  that  objection,  and  it  is  jus  tertii  to  the  other  claim- 
ant to  object. 

Lord  Gillies There  is  some  difficulty  in  this  case,  but  I 

am  inclined  to  agree.  The  question  is,  whether  this  letter  of 
1831  is  to  be  taken  as  part  of  the  deed  of  1603  ?  and  I  think  it 
must  be  taken  as  a  relative  writing,  and  that  the  combined  ef- 
fect is,  to  give  a  legacy  or  annuity,  of  the  amount  specified  in 
the  writing,  to  each  of  the  nominees  in  the  relative  writing  of 
1831.  I  don't  say  that  this  is  quite  clear.  I  admit  there  is  a 
difficulty  as  to  the  number. 

Lord  Mackenzie This  is  entirely  a  question  of  intention, 

an4  I  agree  with  Lord  Gillies'  opinion  on  this  point,  as  I  think, 
when  so  construed,  it  affords  a  reasonable  meaning,  on  the 
whole.  It  is  dear  that  the  writing  was  not  revoked  at  all. 
It  contains  in  substance  the  same  provisions  which  had  been  de- 
clared by  the  deed  of  1803,  and  that  is  material  as  to  the  inten- 
tion ;  but  it  makes  an  alteration  on  it,  and  I  think  the  effect  is 
to  give  to  every  person  in  the  list  the  annuity  placed  opposite 
the  names. 

Lord  Corehouse, — There  is  a  difficulty  in  the  case,  but  on 
the  whole,  I  agree  with  your  Lordships.  I  have  no  doubt  that 
the  memorandum  must  be  viewed  as  part  of  the  deed  of  1803, 
and  that  it  is  not  revoked  by  the  trust  of  1834 ;  and  the  ques- 
tion is,  if  there  was  to  be  an  alteration  on  the  bequest,  as  settled 
by  the  deed  of  1803,  so  as  to  give  each  of  the  nominees  the  an- 
nuity specified  in  the  list  ?  The  deed  of  1803  vested  the  £1000 
on  heritable  security,  in  which  way  the  nominees  might  have  got 
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less  than  £5,  but  by  the  iKTiting  of  1831,  such  a  sum  was  to  be 
vested  in  the  funds  as  would  pay  to  every  one  in  the  list  the 
annuity  there  specified.  Now,  on  the  whole,  I  am  for  applying 
a  literal  interpretation  to  this  memorandum,  which  is  holograph 
of  the  lady  herself,  and  holding  that  she  meant  to  give  every 
one  of  the  parties  the  annuity  respectively  assigned  to  each  in 
the  writing  of  April  1831. 

The  Court  accordingly  preferred  the  charity  trus- 
tees, according  to  their  claim,  and  ordered  the  expenses 
to  be  paid  out  of  the  fund. 

Authority  for  James  Ballantine. — Munro,  1  Dow's  Kep.  437. 

Lord  Ordinary,  Cockburn. — Solicitor- General  (Rutherfurd), 
P.  Shaw,  ybr  James  Ballantine;  Hunter,  Campbell  and  Co., 
W.S.,  Agents, — Dean  of  Faculty  (Hope),  Cowan,  for  Charity 

Trustees;  Donaldson  and  Campbell,  W.S.,  Agents N.,  Clerk, 

—[G.D.F.J 

17 th  January  1838. 
First  Division. — (G.D.F.) 
No.  95. — William  Mackenzie,  Trustee  for  Donald 
Hume  Macleody  and  Mrs  Janet  Orr  or  Gordon 
and  Others,  Trustees  of  the  deceased  William  Gar- 
don  of  Milrig,  Claimants  in  tJie  Ranking  and  Sale 
of  Harris^  at  the  instance  of 

Thomas  Broomfield  Ferrers  v,  Alexander  Nor- 
man Macleod  of  Han'isy  and  Creditors,  Defen' 
ders. 

Right  in  Security — Competition^  Confusio — Conveyancing — 
Indefinite  Payments-:— Process— ^e^,  (\.)  That  an  heritable 
security  over  A,*s  fee-simple  estate,  might  be  validly  kept  up 
by  a  transference,  ex  facie  absolute,  in  favour  of  X.,  who  united 
the  characters  ofA,*s  trustee  under  a  voluntary  trust,  for  pay- 
ment  qfA,*s  debts,  and  of  agent  employed  by  him  to  negotiate 
a  new  loan,  and  that  the  debt  was  not  extinguished  confusione, 
though  the  transference  in  favour  of  X.  was  obtained  with  A,'$ 
money:  (2.)  That  X.  might,  as  part  of  the  arrangement  with 
the  new  lender,  validly  convey  the  right  which  he  had  acquired 
by  the  transference,  as  a  collateral  security  to  the  new  lender, 
and  thus  entitle  the  new  lender,  in  a  ranking  and  sale  of  the 
estate,  to  a  preference  over  another  real  creditor  of  the  estate, 
whose  right  was  completed  prior  to  the  date  ofttie  transference, 
but  posterior  to  the  date  of  the  right  which  was  transferred: 
(S.)  That  the  new  lender,  upon  repayment,  might  validly  restore 
this  collateral  security  to  X,  by  a  simple  discharge  and  renun- 
ciation  in  his  favour,  so  as  to  enable  X.  again  to  transfer  it  as 
a  collateral  security  for  behoof  of  A. ;  and  that  a  retrocession 
to  X.  was  not  necessary  for  this  purpose :  (4  J  That  a  subse- 
quent conveyance  of  the  same  right  by  Y.,  who  had  come  in 
place  of  X.  as  trustee  and  agent  for  A.*s  successor  in  the  lands, 
and  got  an  assignation  to  X/s  right,  was  an  effectual  collateral 
security  for  a  loan  contracted,  and  completed  by  infeftment,  in 
1817,  and  was  preferable,  in  a  competition  for  the  price  of  the 
lands,  to  an  intermediate  security  over  the  same,  completed  in 
1812  :  And  held  lastly,  That  the  creditor  under  the  security 
of  l&n,  was  entitled  to  impute  indefinite  payments  of  interest 
to  the  extinction  of  the  debt  least  secured,  and  to  allow  the  in- 
terest of  the  collateral  security  to  accumulate  towards  its  ex- 
tinction, as  the  best  secured. 

By  deed  of  settlement,  executed  by  the  late  Alexan- 
der Hume  Macleod  on  17th  June  1811,  he  disponed 
his  estate  to  Alexander  Norman  Macleod,  his  eldest 
son,  under  the  real  burden  of  various  provisions  to  his 
younger  children,  and,  inter  alia,  of  an  annuity  of 
£300  to  Donald  Hume  Macleoil,  his  youngest  son; 
and  in  case  of  his  death,  leaving  children,  to  these  chil- 
dren equally  amongst  them,  during  their  respective  lives. 

Alexander  Norm  an  Macleod,  on  the  death  of  his 
father,  completed  his  titles  to  the  estate,  and  was  duly 
infeft.    Shortlv  thereafter,  he  granted  an  heritable  bond 
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of  corroboration  over  the  estate  of  Harris,  of  the  pro- 
visions to  his  brothers  and  sisters,  whereby,  inter  alia^ 
he  obliged  himself  to  pay  the  provision  or  annuity  of 
£300  to  Donald  Hume  Maeleod,  his  youngest  brother, 
and  his  children ;  infeflment  on  which  bond  of  corro- 
boration was  taken  on  13th  November  1812.  In  vir- 
tue of  these  deeds,  Donald  Hume  Madeod  drew  his 
annuity  for  several  years;  but  at  length,  Alexander 
Norman  Macleod's  affairs  having  fallen  into  embarrass- 
ment, the  annuity  ceased  to  be  paid ;  and  Mr  Madeod's 
increasing  difficulties  having  rendered  it  impossible  to 
retain  the  estate  of  Harris,  the  present  process  of  rank- 
ing and  sale  was  brought,  in  which  it  was  sold,  and 
purchased  by  Lord  Dunmore  for  £60,000.  Upon  the 
balance  of  that  price,  as  the  fund  in  medio,  the  present 
competition  arose,  the  balance  being  insufficient  to  pay 
off*  the  whole  heritable  securities  on  the  estate. 

-The  competing  parties  were:  (1.)  the  trustee  for 
Donald  H.  Maeleod  and  the  younger  children,  or  those 
in  their  right,  who  claimed  to  be  preferred  for  the  pro- 
visions settled  upon  them ;  (2.)  the  trustees  of  Gordon 
of  Milrig,  who  claimed  a  preference  for  the  sum  of 
£25,000,  and  interest,  in  respect  of  an  heritable  bond 
over  the  estate,  granted  by  Alexander  Norman  Mae- 
leod, and  infeflment ;  and  further,  on  certain  old  secu- 
rities over  the  estate  of  Harris,  granted  by  the  father, 
Alexander  H.  Madeod,  alleged  to  be  still  in  force,  and 
which  had  been  assigned  as  collateral  securities  for 
payment  of  the  bond  of  £25,000. 

The  interest  for  Gordon  of  Milrig's  trustees  stood 
as  follows :  Alexander  Norman  Madeod  granted  an 
original  heritable  security  over  his  lands  of  Harris  on 
3d  November  1817,  in  favour  of  Francis  Grant  of  Kil- 
graston,  for  £25»000,  then  borrowed  from  Mr  Grant, 
and  he  was  infeft  on  9th  February  1818.  After  Mr 
Grant's  death,  the  bond  passed  into  the  hands  of  trus- 
tees appointed  by  his  settlements,  who  completed  a  title 
to  it,  and  they  subsequently  granted  a  disposition  and 
conveyance  thereof  in  favour  of  William  Gordon  of  Mil- 
rig,  in  November  1823,  and  Mr  Gordon  was  infeft  in 
March  1824.  The  heritable  bond  and  disposition  in  se- 
curity came  to  be  duly  vested  in  Mr  Gordon's  trustees. 

If  the  interest  of  Milrig's  trustees  had  stopped  here, 
it  was  maintained  that  they  could  not  validly  compete 
with  the  younger  children,  because  the  real  burden  in 
their  favour  was  created  by  the  settlement  of  old  Mae- 
leod, the  father,  in  1812,  while  the  right  of  Milrig^s 
trustees  dated  only  from  1817.  Milrig's  trustees  there- 
fore founded  on  the  collateral  securities  which  had  been 
conveyed  to  them  in  further  security  of  the  bond  exe- 
cuted in  1817  for  the  £25,000. 

The  collateral  securities  stood  in  this  position :  And 
in  regard  to  the  first,  the  late  Alexander  Hume,  Esq., 
of  Harris,  the  father  of  Mr  Norman  Maeleod,  granted 
an  heritable  bond  over  the  lands  of  Harris  for  £3000, 
in  December  1804,  in  favour  of  John  Stewart,  residing 
at  Dalmeny,  on  which  he  was  duly  infeft.  Not  long 
afterwards,  a  part  of  this  debt,  to  the  extent  of  £1000, 
was  paid  off*;  and  at  a  subsequent  period,  Stewart  call- 
ed up  the  balance.  To  pay  up  the  balance,  Mr  Norman 
Madeod  borrowed  a  sum  from  Colonel  Deas  (a  trans- 
action to  be  afterwards  adverted  to),  and  in  order  to 
enable  him  to  carry  through  this  arrangement,  Stewart 
conveyed  the  bond,  in  October  and  November  1813, 


to  Mr  William  Dallas,  W.S.,  with  a  view  to  its  being 
assigned  over  to  the  new  creditor.  The  assignation 
by  Stewart  bore,  that  Dallas  had  paid  up  the  £2000, 
being  the  balance  of  Stewart's  security,  and  Stewart, 
on  that  consideration,  assigned  and  conveyed  the  lands 
he  had  held  in  security,  absolutely  in  favour  of  Dallas 
and  his  heirs.  No  infeftment  passed  in  favour  of 
Dallas ;  and  it  appeared,  and  was  admitted,  though  the 
deed  stated  the  reverse,  that  Dallas  had  not,  out  of  his 
own  funds,  furnished  the  necessary  advance. 

Second  collateral  security :  Mr  Hume  of  Harris,  in 
December  1810,  granted  an  heritable  bond  over  the 
estate  of  Harris  for  £1500  to  Mr  Dallas,  as  tru8t-dis« 
ponee  for  Mr  Bowie  of  Keithock,  on  which  he  was 
duly  infeft.  Dallas  subsequently  conveyed  the  secu- 
rity to  Alexander  Bowie,  son  of  Patrick  Bowie,  who  was 
infeft  in  May  1815.  Bowie  having  called  up  his  bond,  a 
large  loan  was  obtained  from  Mr  Grrant  of  Kilgraston, 
in  1817,  in  order  to  pay  off  this  and  other  incumbrances. 
The  loan  was  to  be  effected  by  means  of  a  transfer  of 
these  securities.  And  it  was  said,  that  with  a  view  to 
a  general  arrangement  referable  to  this  loan,  Bowie 
conveyed  this  security  for  £1500  to  Mr  Dallas,  by 
whom  it  was  transferred  to  Mr  Grant,  in  the  manner 
to  be  afterwards  more  fully  explained.  The  assigna- 
tion, as  in  the  previous  instance,  bore  that  Dallas  made 
payment  of  the  £1500,  and  the  conveyance  was  abso- 
lute in  his  favour. 

In  regard  to  the  third  collateral  security:  Mr  Hume 
of  Harris  granted,  on  1st  May  1807,  to  Edward  How- 
ard an  annuity  of  £1000  over  the  estate  of  Harris,  to 
be  payable  during  the  lives  of  Ix)rd  Howick,  now  Earl 
Grey,  Lord  Henry  Petty,  now  Marquis  of  Lansdown, 
and  Samuel  Whitbread,  Esq.,  and  the  survivor  or  sur- 
vivors of  them,  and  to  be  redeemable  on  payment  of 
the  sum  of  £7500.  Mr  Howard  was  infeft  on  24th 
June  1807.  After  Alexander  Norman  Macleod's  suc- 
cession to  Harris,  he  granted  a  private  trust-deed  for 
behoof  of  creditors,  but  in  the  form  of  a  disposition,  ex 
facie  absolute,  of  the  estate  of  Harris,  in  favour  of  Mr 
Dallas;  and  Mr  Maeleod  and  his  tnistee  wishing  to 
pay  off  Howard's  debt,  a  sum  of  £10,000  was  bor- 
rowed from  a  Mr  Newte  by  Mr  Maeleod.  For  the 
sum  borrowed  from  Newte,  Maeleod  granted,  with 
consent  of  Dallas,  his  heritalble  bond,  dated  in  Febru- 
ary 1813,  for  an  annuity  over  the  estate  of  Harris  of 
£850  per  annum,  upon  which  Newte  was  infeft  on 
10th  April  1813.  The  money  obtained  from  Newte 
was,  so  far  as  requisite  to  redeem  Howard's  annuity, 
paid  over  directly  to  Howard,  without  passing  through 
the  hands  of  Mr  Dallas,  or  entering  his  accounts. 
Instead,  however,  of  a  discharge  and  renunciation  being 
taken  from  Howard  of  his  bond  of  annuity  for  £1000, 
the  redemption  money  of  which  had  been  paid  to  him, 
Dallas  took  from  him,  in  February  1813,  a  disposition 
and  assignation  of  the  bond  of  annuity.  This  dispo- 
sition and  assignation  is  gi*anted,  not  in  favour  of  Alex* 
ander  Norman  Maeleod,  or  of  Newte,  from  whom  the 
new  loan  had  been  obtained,  but  in  favour  of  Mr  DaUas, 
Macleod's  trustee,  and  Mr  Dallas  was  infeft  thereon  on 
1 0th  April  1813.  Howard's  disposition  and  assignation, 
however,  as  in  the  previous  cases,  bore  that  Dallas 
paid  the  money  as  out  of  his  own  funds,  which  was  con- 
trary to  the  fact ;  for  it  appeared,  as  stated  by  Milrig's 
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trustees,  that  <<  confeesedly  the  consideration-money 
vas  never  paid  by  Mr  Macleod ;  and  in  whatever  way 
the  payment  took  place  as  between  Mr  Howard  and 
Mr  Newte,  it  is  manifest  that  it  must  have  been  held 
by  the  parties  as  paid  through  Mr  Dallas,  in  whose 
favour  the  receipt  for  it  was  granted."  The  disposition 
was  absolute  in  favour  of  Dallas  and  his  heirs.  Mr 
Dallas,  in  February  1813,  conveyed  the  said  £1000 
annuity,  constituted  originally  in  Howard's  favour  to 
the  extent  of  £850,  to  Mr  Newte,  in  farther  security 
of  the  above-mentioned  annuity  granted  to  Newte  by 
Alexander  Norman  Macleod,  for  the  sum  lent  by  Newte 
to  him.  On  this  conveyance  and  assignation  from  Mr 
Dallas,  Newte  was  infeft  in  April  1813. 

The  bond  of  annuity  continued  on  this  footing  until 
the  large  loan  of  £25,000  was  obtained  from  Mr  Grant 
From  that  loan  the  redemption-money  of  £10,000  was 
paid  to  Newte,  and  the  original  security  in  favour  of 
Mr  Howard  was  assigned  to  Grant.     In  1813,  when 
Macleod  obtained  thb  last-mentioned  sum  from  Newte, 
he  also  procured  an  additional  loan  of  £3000  from  Co- 
lonel Deas,  as  above  mentioned,  a  part  of  which  was 
to  be  applied  in  uplifting  the  first-mentioned  collateral 
security  in  favour  of  Stewart.     In  order  to  raise  the 
money,  Mr  Macleod  and  Mr  Dallas,  in  November  1813, 
granted  a  bond  of  annuity  and  disposition  in  security, 
whereby,  in  consideration  of  the  sum  of  £3000  ad- 
vanced by  Colonel  Deas,  Mr  Macleod  became  bound 
to  pay  to  Colonel  Deas  an  annuity  of  £385  yearly, 
during  the  life  of  Mrs  Catherine  Low  or  Deas,  his 
spouse,  and  while  the  security  should  remain  unre- 
deemed ;  and  in  security  thereof,  Macleod  and  Dallas 
conveyed  to  him  the  estate  of  Harris.     Before  this 
time,  Mr  Dallas  had  been  named  as  trustee  by  Mr 
Macleod,  and  in  that  character  had  been  infeft  on  his 
whole  estates.    He  was  a  party,  as  trustee,  to  the  prin- 
cipal conveyance.     As  an  additional  and  collateral  se- 
curity, Dallas  conveyed  to  Colonel  Deas  the  securities 
which  were  then  vested  in  him,  viz.,  the  balance  re- 
maining due  of  the  bond  for  £3000,  originally  granted 
by  Mr  Hume  of  Harris  to  John  Stewart,  and  idso  the 
annuity  of  £150,  being  the  balance  of  the  annuity  of 
£1000  originally  granted  to  Mr  Howard,  after  deduct- 
ing the  £850  thereof  conveyed  to  Newte.     The  con- 
veyance bore,  that  the   collateral  securities  thereby 
conveyed  were  for  and  in  real  security  to  Colonel  Deas 
for  the  annuity  of  £385,  during  the  life  of  his  wife ; 
and  the  precept  of  seisin  contained  a  clause  of  redemp- 
tion of  the  annuity,  on  payment  of  £3000.     Colonel 
Deas  was  duly  infeft  on  3d  March  1814,  conform  to 
the  title.     The  redemption-money  for  the  annuity  in 
favour  of  Colonel  Deas  was  paid  in  1817,  in  the  same 
manner  as  the  redemption-money  for  Mr  Newte's  an- 
nuity, out  of  the  loan  of  £25,000  by  Mr  Grant. 

Fourth  collateral  security:  Mr  Hume  of  Harris 
granted,  in  August  1808,  an  heritable  bond  to  Miss 
Janet  Wallace,  whom  failing,  to  John  Cuninghame, 
Esq.,  for  an  annuity  of  £285  over  the  estate  of  Harris, 
on  which  they  were  infeft  in  April  1809.  This  an- 
nuity bond  remained  undisturbed  till  1818,  when  it 
was  redeemed  by  Mr  Inglis,  the  then  trustee  of  Mac- 
leod, and  the  redemption-money  paid,  in  like  manner 
with  the  others,  from  the  loan  obtained  from  Mr  Grant 
of  Kilgraston. 


Mr  Norman  Macleod,  in  1817,  entered  into  the  loan 
with  Mr  Grant  of  Kilgraston,  with  the  view  of  paying 
off  the  bonds  of  annuity.  Mr  Grant  agreed  to  make 
the  advance  of  £25,000  on  the  security  of  the  estate, 
and  likewise  on  condition  of  receiving  assignations  to 
the  original  securities,  in  payment  of  which  the  money 
was  applied.  The  course  adopted  was,  to  take  renun- 
ciations from  Mr  Newte  and  Colonel  Deas  of  the  col- 
lateral securities,  as  if  they  were  then  existing,  so  far 
as  conveyed  to  them,  with  the  view  of  leaving  the 
conveyance  of  Howard's  security  disencumbered  of 
these  later  securities.  The  full  right  of  fee  being  then 
(apparently)  in  the  person  of  Ddlas,  he,  it  was  con- 
ceived, would  be  in  a  condition  feudally  to  assign  the 
security  to  Mr  Grant. 

Dallas  had,  in  1817,  ceased  to  act  as  trustee  for  Mac« 
leod.  Messrs  Inglis,  Robertson,  and  Weir,  having 
about  that  time  been  appointed  his  commissioners, 
they  carried  through  Grant's  transaction.  The  sum 
borrowed  from  Newte  was  repaid  him,  out  of  the  Kil- 
graston loan,  by  Mr  Inglis,  the  then  trustee  of  Macleod, 
whereon  Newte,  by  deed,  renounced  and  discharged  the 
real  and  additional  security  created  by  the  disposition 
and  conveyance  executed  by  Dallas,  and  the  d^ed  de- 
clared the  annuity  to  be  redeemed,  and  the  conveyance 
and  infeftments  discharged.  Dallas,  in  September  1818, 
of  a  date  subsequent  to  the  renunciations  executed  by 
Newte  and  Deas,  assigned  Howard's  bond  to  Mr  Inglis, 
though  Newte  had  executed  no  reconveyance  of  it  to 
Dallas  himself;  and  the  deed  granted  by  Dallas  made 
no  mention  of  the  intermediate  conveyance  to  Newte, 
or  his  discharge  and  renunciation.  Mr  Inglis  being 
then  in  the  (supposed)  right  of  Howard's  bond,  he  as- 
signed it,  along  with  the  other  securities,  to  Mr  Grant, 
in  further  security  of  that  sum.  These  were  subse- 
quently conveyed  to  the  late  Mr  Gordon  of  Milrig,  and 
on  his  death  they  were  vested  in  his  trustees  in  1823. 
The  original  transference,  in  addition  to  the  principal 
sums,  only  conveyed  the  annuities  or  interests  at  and 
after  Martinmas  1823 ;  but  those  falling  on  the  old  se- 
curities, from  Whitsunday  1819  to  Martinmas  1823, 
were  only  assigned  subsequent  to  the  dependence  of 
this  process. 

Macleod's  vtMsX^^pUadeA — (1.)  The  claimant,  Donald 
Hume  Macleod,  being  infeft  over  the  estate  of  Harris 
in  an  annuity  and  principal  sum,  with  the  penalties  and 
interest  falling  due  thereon,  he  and  his  trustee  are  en- 
titled to  be  ranked  and  preferred  on  the  price,  accord- 
ing to  the  priority  of  the  sasines.  (2.)  The  old  se- 
curities, founded  on  by  Gordon  of  Ming's  trustees, 
were  extinguished  by  payment  made  out  of  the  funds 
of  the  debtor  to  the  original  creditors,  or  those  in  their 
right,  and  the  conveyance  thereof  to  Mr  Dallas  or  Mr 
Inglis,  as  trustees  of  the  common  debtor,  was  ineffectual 
to  keep  them  up.  They  could  not  be  revived,  or  effec- 
tually transferred  by  Mr  Inglis  to  Gordon's  trustees.  (3.) 
Even  if  the  old  securities  had  been  effectually  conveyed 
to  Gordon's  trustees,  they  would  be  bound  to  impute  to 
them  the  whole  interests  which  they  have  received  since 
Martinmas  1817,  the  date  of  the  principal  bond  for 
£25,000,  founded  on,  and  could  only  claim  on  these  se- 
curities for  the  balance.  (4.)  At  all  events,  the  whole  of 
the  interest  due  on  the  £25,000  having  been  paid  down 
to  Bd^tttinmas  1834,  in  farther  security  of  theinteresta^  as 
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well  as  principal  sums,  for  which  the  said  old  securities 
were  conveyed,  Gordon  of  Milrig's  trustees  cannot 
claim  on  any  interests  or  annuities  falling  due  on  the 
said  old  securities,  at  or  prior  to  the  said  term  of  Mar- 
tinmas 1834.  (5.)  The  conveyance  by  Gordon's  trus- 
tees in  1834,  cannot  be  founded  on,  not  having  been 
granted  till  after  parties  were  at  issue  in  this  process, 
and  the  interests  and  annuities  conveyed  having  been 
previously  paid  and  extinguished.  (6.)  In  any  view, 
any  preference  to  which  Gordon  of  Milrig's  tnistees 
may  be  entitled,  in  virtue  of  the  said  old  securities, 
must  be  confined,  as  respects  each  of  them,  to  the 
particular  parcel  of  lands  over  which  they  extend. 
Pleaded  m  addition— ( 1 .)  Esto,  That  the  said  £1000 
annuity,  and  the  security  for  the  sum  of  £2000  and 
corresponding  annual  rent,  were  not  previously  ex- 
tinguished canfusione,  by  coming  into  the  person  of 
Mr  Dallas,  as  trustee  for  Mr  Macleod  of  Harris,  they 
were  completely  extinguisiied  by  the  discharges  and 
renunciations  executed  by  the  posterior  holders  there- 
of, to  whom  they  had  been  conveyed  by  Mr  Dallas,  on 
their  receiving  payment  from  Mr  Macleod,  as  set  forth 
in  the  discharges,  and  which  deeds  of  discharges  and 
renunciations  were  duly  recorded  in  the  Register  of 
Sasines ;  and  therefore,  the  said  securities  were  inca- 
pable of  being  afterwards  effectually  transferred  or 
made  over  to  any  party  as  subsisting  securities  on  tlie 
estate  of  Harris ;  and,  (2.)  At  any  rate,  the  mere  dis- 
charge and  renunciation  of  these  securities  by  the  hold- 
ers thereof,  who  had  been  duly  infeft,  whereby  Mr 
Dallas  was  completely  divested,  could  not  revive  any 
title  which  Mr  Dallas  might  previously  have  had  to 
these  securities,  so  as  to  enable  him  validly  to  convey 
them  to  Mr  Inglis ;  and  consequently  Mr  Inglis's  subse- 
quent conveyance  of  them  to  Grant  of  Kilgraston,  from 
whose  representative  Gordon  of  Milrig's  trustees  ac- 
quired right,  was  inept. 

Milrig's  trustees  pleaded — (I.)  The  claimants  are 
entitled  to  be  ranked,  in  virtue  of  the  collateral  securi- 
ties vested  in  them,  according  to  the  priority  of  the 
sasines  in  favour  of  the  original  creditors  therein ;  and 
they  have  no  occasion  to  dispute  that  the  respondent, 
Mr  Donald  Hume  Macleod,  and  the  other  claimants  in 
the  ranking,  are  entitled  to  be  ranked  according  to  the 
priority  of  their  respective  sasines.  But  it  will  be 
observed,  that  the  sasines  in  favour  of  the  creditors  in 
the  collateral  securities  are  all  prior  in  date  to  those  in 
favour  of  Mr  Donald  Hume  Macleod,  and  others,  and 
that  consequently  the  claimants  must  be  preferred  to 
tliem.  ('2.)  It  is  altogether  a  mistake  to  say  that  the 
collateral  securities  in  question  were  paid  off  and  ex- 
tinguished ;  on  the  contrary,  it  appears  from  the 
grounds  of  debt,  that  the  sums  contained  in  those  se- 
curities were  kept  up  as  debts  against  the  estate,  and 
were  effectually  conveyed  by  the  persons  in  right  of 
the  securities,  with  the  special  consent  of  the  common 
debtor,  to  Mr  Grant  of  Kilgraston,  and  his  trustees, 
who  afterwards  conveyed  the  same  to  Mr  Gordon  of 
Milrig,  and  his  trustees.  The  existence  of  the  debts, 
as  constituting  valid  securities,  appeared  on  the  face 
of  the  record  of  sasines,  and  Mr  Donald  Hume  Mac- 
leod, and  the  other  claimants,  can  have  no  pretence  for 
alleging  that  the  debts  in  question  did  not  constitute 
burdens  upon  the  estate  prior  in  date  to  the  securities 


in  their  favour.  (3.)  The  claimants  contend,  that 
when  they  received  payment  of  the  interest  on  the 
capital  sum  of  £25,000  owing  to  them,  they  were  en- 
titled to  apply  the  same  in  extinction  of  the  interest  oa 
the  principal  debt  as  contained  in  the  bond  and  secu- 
rity for  that  sum,  and  were  not  bound  to  apply  the 
same  in  extinction  of  any  part  of  the  sams  contained 
in  the  collateral  securities,  which  they  were  entitled  to 
keep  up  as  a  debt  against  the  estate  to  the  full  extent, 
so  as  to  secure  payment  to  them  of  the  capital  sum  of 
£25,000,  and  interest  remaining  due.  (4.)  The  claim- 
ants in  like  manner  contend,  that  although  the  interest 
on  the  £25,000  debt  has  been  paid  down  to  the  term 
of  Martinmas  1 834,  there  can  be  no  reason  for  holding 
that  they  are  bound  to  apply  the  interest  thus  received, 
as  the  interest  or  annuities  falling  due  on  the  collateral 
securities.  On  the  contrary,  they  maintain,  as  already 
stated,  that  the  whole  interest  and  annuities  falling  due 
on  the  collateral  securities  must  l>e  held  to  be  still 
due,  to  the  effect  of  securing  to  the  claimants  full  pay- 
ment of  their  debt  and  interest.  (5.)  The  claimants 
were  entitled  to  found  on  every  right  which  had  been 
previously  vested  in  their  authors,  the  trustees  of  Mr 
Grant ;  and  as  those  trustees  were  bound  to  convey  to 
the  claimants  every  right  which  was  in  them,  they  ac- 
cordingly executed  the  supplementary  conveyance  in 
favour  of  Mr  Gordon's  trustees,  above  alluded  to  ;  and 
the  circumstance  of  that  conveyance  bearing  date  sub- 
sequent to  the  commencement  of  the  process  of  ranking 
and  sale,  although  long  prior  in  date  to  the  objection 
now  raised  by  Mr  Macleod,  can  have  no  effect  on 
the  ranking.  It  is,  however,  believed  to  be  of  little 
importance,  whether  the  claimants  are  ranked  for  the 
additional  interests  and  annuities  contained  in  the  sup- 
plementary conveyance,  for  there  can  be  little  doubt 
that  if  the  remaining  interest  and  annuities,  as  con- 
tained in  the  original  conveyance  by  Mr  Grant's  trus- 
tees, are  admitted  in  the  ranking,  the  claimants  will 
obtain  full  payment  of  their  debt  and  interest  in  the 
division  of  the  rents  and  price  of  the  bankrupt  estate. 
(6.)  The  collateral  securities  vested  in  the  claimants, 
extend  over  the  whole  bankrupt  estate.  If,  upon  far- 
ther consideration,  Mr  Donald  Hume  Macleod,  and 
the  other  parties,  shall  still  consider  that  matter  to  be 
attended  with  any  doubt,  it  may  perhaps  be  proper  to 
require  a  report  on  the  subject  from  the  common 
agent,  or  from  the  judicial  factor.  Pleaded  in  addition 
— As  the  collateral  securities  now  vested  in  the  re- 
spondents were  never  extinguished  by  payment,  or 
discharged  by  deed,  and  were  fully  vested  in  Mr  Dal- 
las when  he  executed  the  conveyance  in  favour  of  Mr 
Inglis,  that  conveyance  was  valid  and  sufficient,  and, 
along  with  the  subsequent  conveyances  founded  on, 
gives  to  the  respondents  a  valid  and  sufficient  title  to 
claim  on  those  securities,  and  be  ranked  and  preferred  ac- 
cordingly, on  the  rents  and  price  of  the  bankrupt  estate. 
The  Lord  Ordinary  reported  the  question  on  cases. 
At  advising. 

Lord  President — This  is  a  question  of  some  nicety  and  dif* 
ficulty.  It  has  occorred  to  me,  however,  that  these  collateral 
securities  were  extinguished,  for  it  is  admitted  that  Dallas 
acted  only  as  Macleod's  trustee,  and  that  he  advanced  no  money 
out  of  his  own  funds.  Indeed,  the  money  was  in  truth  Mac- 
leod's with  which  those  transactions  were  carried  through.     If 
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Dallas  had  advanced  the  money,  the  question  might  have  been 
dififerent,  for  then  these  securities  might  have  been  kept  alive ; 
but,  from  the  way  in  which  the  matters  were  managed,  it  came 
just  to  be  an  attempt,  on  Macleod*s  part,  to  keep  up  the  securi- 
ties against  his  own  fee-simple  estate.  Now,  I  consider  the 
cise  of  a  fee-simple  proprietor  attempting  to  do  that,  is  in  a  very 
different  situation  from  the  case  of  an  entailed  proprietor,  in 
which  latter  case  such  securities  may  be  kept  up  against  the  en- 
tailed estate ;  but  I  know  of  no  authority  for  a  fee-simple  pro- 
prietor doing  the  same. 

Lord  Gillies, — I  cannot  say  I  am  prepared  to  concur  with  your 
Lordship ;  but,  in  saying  so,  I  have  very  great  doubts  as  to  the 
opinion  I  have  formed.  In  regard  to  the  opinion  your  Lordship 
has  formed  in  the  case  of  a  fee-simple  proprietor  keeping  up  a 
security  against  his  estate,  I  can  see  no  ground  for  holding  that 
he  cannot,  or  that  he  is  in  a  different  situation  from  an  entailed 
proprietor.  Suppose  Dallas  had  advanced  the  money,  would 
he  not  have  been  entitled  to  keep  up  the  securities  ?  Assuredly 
he  would.  Well,  what  difference  does  the  fact  make  that  Mac- 
leod  paid  the  money  ?  I  can  see  none.  I  cannot,  however,  say 
that  the  case  is  free  from  difficulty ;  however,  I  am  inclined  to 
think  that  the  securities  were  not  extinguished. 

Lord  Corehouse I  agree  with  all  your  Lordships  that  the 

case  of  Mr  Donald  Macleod  is  a  hard  one,  but  I  regret  to 
iiay  that  the  law,  in  my  opinion,  is  against  him.  With  regard 
to  the  principal  point  in  dispute,  I  mean  the  effect  of  the  col- 
lateral securities,  it  appears  to  me  that  the  argument  for  Gor- 
don's trustees  is  well  founded.  There  is  no  room  for  the  as- 
sumption, because  these  securities  were  assigned,  first  to  Mr 
Dallas,  and  afterwards  to  Mr  Inglis,  who  were  successively  Mr 
Macleod  of  Harris's  trustees,  that,  therefore,  they  were  extin- 
guished confusione.  On  the  contrary,  the  very  object  of  the 
assignation  was,  that  they  might  not  be  so  extinguished,  and  I 
think  this  object  was  legal  and  proper,  and  that,  in  point  of 
form,  it  was  regularly  and  effectually  accomplished.  It  would 
be  attended  with  the  greatest  inconvenience,  if  a  person,  on 
whose  estate  there  were  subsisting  securities,  could  not  keep 
them  up  to  make  them  available  to  other  creditors,  from  whom 
he  had  afterwards  occasion  to  borrow  money.  It  is  not  neces- 
sary that  the  trustee,  who  is  employed  to  transfer  them  from 
one  creditor  to  another,  should  advance  money  out  of  his  own 
funds,  and  create  a  debt  of  his  own  against  his  constituent  for 
this  purpose.  He  holds  them  in  a  separate  character  altogether, 
that  they  may  be  made  available  to  his  constituent,  who  re- 
quires to  pay  off  the  debt  of  one  party  by  borrowing  from 
another.  Take  one  of  the  cases  here.  Mr  Madeod  paid  an 
annuity  of  £1000  per  annum  to  Howard,  for  the  sum  of  £7500 
which  he  had  borrowed.  He  found  that  he  could  get  the  same 
sum  from  Newte  for  an  annuity  of  £850,  therefore  Howard's 
annuity  was  redeemed  from  the  money  received  from  Newte. 
It  was  then  assigned  to  Dallas  by  Howard,  and  Dallas  convey- 
ed it  to  Newte  to  the  extent  of  £850.  There  was  no  occasion, 
as  I  conceive,  that  Howard  should  have  assigned  directly  to 
Newte ;  nor  does  it  follow  that,  by  assigning  to  Dallas,  the 
whole  transaction  was  frustrated.  Observe  the  situation  in 
which  Dallas  stood.  He  was  not  only  the  custodier  of  Mac- 
leod's  fund,  but  he  was  employed  as  an  agent  to  effect  the  new 
loan.  In  that  capacity  he  transacted  with  Newte,  and  part  of 
the  bargain  was,  as  appears  expressly  on  the  face  of  the  deed, 
that  Newte  should  have  Howard's  preferable  security  to  the 
extent  of  £850.  If  Dallas  made  a  bargain  with  Newte  to  that 
effect,  and  had  not  given  him  a  subsisting  security,  but  one 
which  had  been  aheady  extinguished  by  confusion,  it  would 
have  been  a  fraud  both  on  his  part  and  on  Macleod's,  for  which 
both  Dallas  and  Macleod  would  have  been  rt^sponsiblo.  When- 
ever Dallas,  therefore,  was  employed  to  negotiate  a  new  loan 
on  these  terms,  and  obtained  an  assignation  of  Ho\vard*s  an- 
nuity bond  for  that  purpose,  he  did  not  hold  Howard's  bond 
merely  for  Macleod's  behoof^he  held  it  for  his  own  security 
also,  that  he  might  be  enabled  to  complete  the  transaction  which 
he  was  instructed  to  enter  into.  He  held  the  bond,  not  only 
as  Mr  Macleod's  trustee,  and  for  Macleod's  behoof,  but  like- 
wise for  his  own  security,  and  as  trustee  for  Mr  Newte,  or 
for  any  other  person  with  whom  he  transacted.     Confusion  is 


not  presumed,  nor  is  it  admitted,  in  any  case  where  there  is  a 
distinction  of  character  or  interest,  in  the  person,  who,  being 
debtor,  becomes  afterwards  creditor  in  the  debt.  This  is  ex- 
emplified in  the  common  case  of  an  entail,  where  the  heir  in  pos- 
session pays  off  a  debt  affecting  the  estate,  and  consequently  be- 
comes creditor  in  that  debt.  As  he  has  two  characters  in  him, 
both  as  heir  of  entail  and  as  an  individual,  it  is  presumed  in  law 
that  he  does  not  pay  up  the  debt  for  the  benefit  of  the  subsequent 
heirs  of  entail,  but  of  his  own  representatives,  although  this 
should  not  be  expressed  in  the  conveyance.  The  case  is  much 
stronger  here,  where  the  assignation  is  not  taken  to  the  bor- 
rower himself,  but  to  a  third  party,  that  the  borrower  may  not 
suffer  by  the  extinction  of  the  security.  To  say  that,  ex  ne- 
cessitate  juriM,  Mr  Macleod  and  his  trustee  must  be  held  as  one 
person,  appears  to  me  an  assumption  entirely  gratuitous.  The 
trustee,  as  I  have  already  said,  bad  a  separate  character  and  in- 
terest from  Mr  Macleod,  the  moment  he  was  employed  to  nego- 
tiate a  new  loan,  otherwise  he  could  not  have  carried  it  into 
effect  with  safety  to  himself.  I  am  not  aware  that  there  is  any 
decision  on  this  point,  because  I  imagine  it  never  was  doubted. 
The  question  is  resolved  by  the  general  principles  of  the  law 
of  Scotland.  Perhaps  there  may  be  some  more  difficulty  with 
regard  to  the  effect  of  Newte's  discharge.  I  rather  think  it 
would  have  been  more  regular,  that,  when  Newte  was  paid  off, 
at  least  it  would  have  been  more  in  accordance  with  usual  prac- 
tice, if  Newte  had  granted  an  assignment  to  Dallas,  instead  of 
a  discharge.  At  the  same  time,  it  appears  to  ine,  upon  gene- 
ral principles,  that  the  proper  effect  of  that  discharge  was  to 
disburden  Howard's  security  then  standing  in  Dallas's  person. 
According  to  our  system  of  conveyancing,  a  person  who  has  an 
infeftment  in  security,  has  an  heritable  estate  in  land  to  that 
extent,  and  it  is  to  be  treated  in  every  respect  as  any  other  title 
of  that  description.  The  discharge  to  Dallas  of  the  collateial 
security  was  not  a  discharge  to  Macleod.  It  merely  restored 
the  security  to  the  same  situation  in  which  it  was  before  the 
transaction  with  Newte.  It  put  an  end,  as  Mr  Anderson  ex- 
presses it,  to  Newte's  riding  interest  on  the  annuity  bond  which 
had  been  previously  granted  to  Howard.  What  I  have  said 
with  regard  to  this  security  applies,  a  fortiori^  to  all  the  others. 
With  regard  to  the  question  as  to  interest,  I  think,  on  the  well 
known  and  established  principle,  that  the  creditor  is  entitled  to 
impute  indefinite  payments  to  the  extinction  of  the  debt  which 
is  worst  secured,  that  Gordon's  trustees  might  allow- the  in- 
terest of  the  collateral  security  which  was  best  secured  to  ac- 
cumulate towards  iu  extinction. — [Revised  by  Lord  Corehouse.] 

Lord  Mackenzie  concurred. 

The  Court 

"  Repel  the  objections  stated  to  the  interest  and  claim  of  pre- 
ference for  Gordon  of  Milrig's  trustees,  and  rank  and  prefer 
the  said  trustees  in  terras  of  the  claim,  and  decern ;  and  remit 
to  the  Lord  Ordinary  in  the  ranking,  to  proceed  further  as  shall 
be  just." 

Lord  Ordinary^  Cockbum A.   Anderson;  M'Kenzie  and 

Sharpe,   W.S.,   Agentu  for    Gordons A.   Wood;    W.   Mac^ 

kenzie,  W.S.,  Agent  for  D.  H.  Macleod,  ffc, — B.,  Clerk 

fG.D.F.J 


17 th  January  183d. 

Second  Division. — (J.D.M-) 

No.   96. — James   Haddin,   Pursuer,   v.   Thomas 
M*EwAN  a9id  Otuebs,  Defenders. 

Bill  of  Exchange — Promissory-Note — Stamp  Act,  55  Geo.  HI. 
c.  184 — Nullity — A  Utter  hearing,  "  tre  acknowledge  to  haue 
borrowed  and  received  from  you  £100,  which  we  will  repay  you 
at  the  term* — Held  to  be  a  pi  omissory-note,  and  action  upon  it 
refused  in  respect  of  the  want  of  stamp. 

This  was  an  action  brought  by  the  pursuer,  a.s  sur- 
viving trustee  of  his  father,  John  lladdin,  setting 
forth  r 
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**  That,  in  or  prior  to  the  month  of  Idarch  1816,  the  said 
John  Uaddin  advanced  and  lent  to  the  now  deceased  John 
M'Ewan,  writer  in  Glasgow,  and  the  also  now  deceased 
Thomas  Ballingall,  also  writer  there,  who  then  or  thereafter 
carried  on  business  as  writers  in  Glasgow,  under  the  firm  of 
M'Ewan  and  Ballingall,  the  sum  of  £100  Sterling,  for  which 
advance  they  granted  an  acknowledgment,  of  which  the  follow- 
ing is  a  copy : 

"  Glasgow,  12M  March  1816.  Mr  John  Haddin,— Sir, 
We  acknowledge  to  have  borrowed  and  received  from  you  £100, 
M'hich  we  will  repay  you  at  the  term,  and  remain.  Sir,  your 
most  obedient  servants."  (Signed)  "  John  M*Kwan.  Thos. 
Ballingall." 

(Addressed  to)  "  Mr  John  Haddin,  senior,  Glasgow." 

'*  That  to  the  said  obligation  and  sums  of  money  therein  con- 
tained, the  pursuer  acquired  right  by  the  disposition  and  settle- 
ment executed  by  the  said  deceased  John  Haddin,  senior,  or 
otherwise,  by  the  order  of  the  said  John  Haddin,  which  is  in- 
dorsed upon  the  said  obligation,  and  which  is  as  follows : 

**  27th  April  1821.  Pay  to  my  son,  James  Haddin,  the  above 
sum,  and  interest  due  thereon,  to  whom  the  same  is  assigned." 

(Signed)        "  John  Haddin,  senior." 

The  action  concluded  against  the  defenders,  as  re- 
presentatives of  M'Ewan  and  Ballingall,  for  payment 
of  the  principal  sum,  and  interest  from  12tli  March 
1816. 

In  defence  it  was,  inter  alic^  pleaded — That  the  do- 
cument libelled,  being  in  the  nature  of  a  promissory- 
note,  was  null  for  want  of  stamp :  Pine's  Representa- 
tives, 28th  February  1833,  11  S.  and  D^  473.  Jurist, 
Vol.  V.  p.  294. 

The  Lord  Ordinary,  in  respect  of  the  case  quoted, 
sustained  the  defence,  and  found  expenses  due. 

The  pursuer  reclaimed  and  contended^  That  in  form, 
the  acknowledgment  was  a  letter  and  not  a  promissory- 
note.  The  construction  of  the  Stamp  Act,  in  such  a 
case,  ought  to  be  favourable,  because  the  highest  pen- 
alty of  the  Act  applied  to  this  document,  if  viewed  as 
a  promissory-note. 

XorJ  Glenlee. — Why  did  you  not  try  to  get  it  stamped  ? 
Zord  Jugtice-  Clerk, — The  Act  of  Parliament  says,  we  shall  not 
look  at  any  document  which  requires  a  stamp  but  which  wants 
one.  The  Court  cannot  be  consulted  as  to  the  necessity  of  a 
stamp  in  this  H*ay.  When  the  document  bears  a  stamp  it  may 
be  looked  at,  but  until  then,  in  terms  of  the  Act  of  Parliament, 
we  must  disregard  it. 

Lord  Mtdwyn — I  never  saw  two  cases  so  much  alike,  as  this 
and  that  of  Pirie's  representatives.  It  is  impossible  to  hold  that 
this  is  not  a  promissory-note. 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord  Ordinary,  Jeffrey. — Act.   G.  G.  Bell;   Dundas  and 

Jamieson,  W.S.,  Agents Alt,  Solicitor- General  (Rutherfurd), 

Jvory  ;  James  BAalcolm,  S.S.C,  Agent [J.D.M.] 


I8ih  January  1838. 

Becond  Division (J.D.M.) 

No.  97«— Robert  Wemtss,  Advocator^  v.  Earl  of 
Morton  and  Other3,  fferitors  of  Aberdoury  Re- 
spandenis. 

Parish  Church — Area — Division — Prescriptive  Right — Where 
there  had  been  no  division  of  the  area  of  a  parish  church — 
Held,  in  a  process  before  the  Sheriff  for  judicial  division,  that 
an  heritor  who  had  possessed  a  particular  seat,  by  tolerance, 
for  a  period  of  forty  years,  without  a  title,  could  not  found  on 
a  prescriptive  right  in  bar  of  the  division, 

Jhe  parish  church  of  Aberdoiir  was  built  about  the 


year  1790,  but  no  judicial  division  of  the  area  was  made 
until  the  year  1832.  The  parish  is  entirely  landward. 
The  advocator  and  respondents  are  heritors.  By  tacit 
understanding,  the  several  heritors  were  allowed  to  pos- 
sess certain  pews,  and  this  continued  until  the  year 
1832,  when  it  was  resolved  to  have  a  judicial  division 
of  the  area.  An  application  was  accordingly  presented 
to  the  Sheriff  for  this  purpose,  who  sustained  the  ap- 
plication, and  appointed  a  day  for  the  heritors  to  meet 
and  choose  their  seats  in  priority,  according  to  their 
valued  rents. 

The  appointed  meeting  took  place  in  the  church,  at 
which  the  advocator's  agent  attended.  The  seat  which 
had  been  occupied  by  the  advocator,  and  which  he 
had  fitted  up  and  adorned,  was  selected  by  an  heritor 
who  had  a  prior  choice.  After  considerable  delay, 
owing  to  the  loss  of  the  process  of  division,  the  advo- 
cator, who  refused  to  acquiesce  in  the  division,  brought 
the  Sheriff's  interlocutor  under  review  of  the  Court  by 
advocation. 

He  pleaded — 1.  In  respect  to  the  possession  which 
he  and  his  predecessors  had  enjoyed  of  the  seat  in 
question,  it  must  be  presumed  that  they  had  right  to 
it,  in  virtue  of  a  legal  division  of  the  area  of  the  church, 
or  of  some  other  effectual  title.  2.  At  all  events,  the 
advocator,  in  respect  of  that  possession,  had  acquired 
a  clear  and  indefeasible  right  to  the  seat  in  question  : 
Magistrates  of  Kinghom,  6th  February  1761  ;  Mor- 
rison, 7918.  Cathcart  v.  Weir,  24th  November  1785  ; 
ib^  7928.  Smith  v.  Crawford,  22d  June  1826  ;  S.  and 
D.,  IV.  p.  738. 

The  respondents,  to  whom  the  advocator's  former 
seat  had  been  assigned,  answered — 1.  That  they  had 
right  by  law  to  a  proportion  of  the  area  of  the  church 
of  Aberdour,  corresponding  to  the  valued  rent  of  their 
lands  within  the  parish.  2.  That  as  there  never  had 
been  any  judicial  division  of  the  area  of  the  church, 
and  as  the  alleged  possession  by  the  advocator  of  the 
pew  which  he  claimed,  did  not  proceed  in  virtue  of  any 
written  contract  or  agreement  among  the  heritors  of 
the  parish,  there  was  no  bar  to  the  judicial  division 
which  was  sought,  and  regularly  obtained,  by  the  heri- 
tors in  the  year  1832.  3.  That,  in  the  circumstances 
of  the  case,  there  was  no  foundation  for  the  alleged 
presumption,  that  there  must  have  been  a  legal  division 
of  the  area  of  the  church.  Neither  has  the  advocator, 
by  the  mere  possession  alleged  to  have  been  had  by 
him,  of  the  pew  formerly  occupied  by  him,  acquired  an 
indefeasible  right  thereto. 

The  Lord  Ordinary  repelled  the  reasons  of  advoca- 
tion, and  remitted  to  the  Sheriff  sinq^licitery  subjoining 
to  his  judgment  the  following  note : 

"  It  is  very  dear  to  the  Lord  Ordinary,  that  in  the  present 
case  there  is  no  room  for  the  presumption  which  was  acted  on 
in  the  cases  quoted  of  Greenock,  Kinghom,  and  Sinclair;  the 
last  is  a  perfect  contrast  to  this  case.  Here  there  is  not  only 
no  positive  allegation  of  any  regular  division,  but  it  is  quite 
clear,  as  matter  of  fiict,  that  no  such  division  ever  did  or  could 
have  taken  place ;  and  it  is  not  even  averred  that  there  was 
any  division  hy  agreement  of  the  parties.  All  the  fact  averred, 
and  at  last  admitted,  is,  that  because  there  was  no  dlrision,  any 
body  took  possession  of  any  seat,  which  he  was  allowed  to  oc- 
cupy, and  that  the  advocator  has  occupied  the  seat  in  question 
for  above  forty  years.  Taking  this  to  be  the  fact,  the  Lord 
Ordinary  is  of  opinion,  that  where  there  is  no  previous  special 
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right  of  property  averred,  as  in  some  of  tbe  cases  dted,  such 
mere  occupancy,  against  the  clear  evidence  that  no  division 
ever  took  place,  can  give  no  permanent  right.  As  it  is  noc  at 
all  averred,  that  the  advocator  or  his  predecessor  could  have  had 
any  right  to  a  seat  in  the  ratio  assumed,  according  to  his  va- 
luation, it  is  manifest  that  his  possession,  not  being  founded  on 
any  decree  of  division,  is  a  mere  possession  without  title,  on 
which  no  prescriptive  right  can  be  ever  founded. 

*'  Tbe  general  rule  is,  that  where  a  church  has  never  been 
regularly  divided,  any  heritor  may  require  this  to  be  done. 
Special  rights  of  property,  as  in  the  case  of  North  Leith,  may 
be  established,  and  when  made  out,  must  be  regarded  in  tbe 
division.  But  tbe  advocator  pretends  no  such  special  rights, 
and  alleges  nothing  but  an  avowed  usurpation  by  tolerance,  and 
it  ie  very  clear  tbat  if  his  plea  were  sustained,  it  would  ovei set 
and  prevent  the  division  altogether." 

The  advocator  reclaimed.     On  advising, 

Lord  JuMiiee-  Clerk The  general  rule  of  law  which  regu- 
lates this  case,  is  most  accurately  stated  by  Mr  Erskine  (B.  II.  t.  6, 
§  11.)  To  bar  the  present  demand  for  a  judicial  division  of 
tbe  area  of  this  church,  it  must  be  shown  that  a  division  has  al- 
ready been  made.  In  the  case  of  Greenock,  there  was  imme- 
morial possession  for  twice  the  period  of  the  long  prescription, 
and  the  decision  just  found,  that  where  there  was  such  imme* 
roorial  possession,  there  was  a  presumption  tbat  every  thing 
had  been  legally  done  at  a  former  period.  The  same  was  found 
in  the  case  of  Kinghorn;  but  the  present  is  quite  different. 
In  such  a  question,  prescription  alone  cannot  give  a  title.  There 
is  no  averment  of  any  tbing  like  a  judiciid  division ;  and  I 
think,  therefore,  the  Lord  Ordinary  has  decided  the  case  on 
moat  clear  grounds.  Prescription  can  have  no  application  here, 
for  this  party  merely  possessed  by  tolerance ;  and  he  can  have 
no  right  to  the  seat,  now  that  a  judicial  division  of  the  area  of 
the  church  is  claimed. 

Lord  GlenUe, — I  am  entirely  of  the  same  opinion.  An  heri- 
tor has  a  general  right  to  a  portion  of  the  area  of  the  parish 
church ;  but  this  must  be  rendered  special,  either  by  a  division 
among  the  heritors  themselves,  or  by  judicial  division.  How 
can  any  party  claim  the  benefit  of  possession  in  such  a  case  as 
this  ?  There  is  no  vestige  of  any  agreement ;  and  can  the  fact 
of  an  heritor  taking  possession  of  a  particulsir  part  of  the  area 
of  this  church  by  tolerance,  be  held  to  bar  a  regular  judicial 
division. 

Lord  Medwyn  had  doubts  about  the  inteilocutor.  If  a  divi- 
sion before  the  Sheriff  had  been  a  necessary  step,  that  might 
alter  his  view,  but  tbe  heritors  might  agree  among  themselves, 
without  any  written  agreement ;  and  his  Lordship  thought  prac- 
tice might  regulate ;  and  the  question  then  was,  wbether  this 
party,  after  possession  of  his  pew  for  forty  years,  and  fitting  it 
up,  and  keeping  it  in  repair,  was  to  be  turned  out  by  a  new 
division  of  the  church.  The  question  might  have  been  dif- 
ferent, if  a  new  seating  of  the  church  had  been  required.  The 
advocator  had  not  more  than  his  proportion  of  the  church ;  and, 
on  the  whole,  his  Lordship  thought  the  possession  sufficient  to 
infer  an  agreement. 

Lord  Meadowhank  absent. 

Their  Lordships  then 

'*  Adhere  to  the  interlocutor  complained  of;  refuse  the  deore 
of  tbe  note ;  but  reserving  to  the  advocator  his  daim  for  any 
expense  he  may  have  incuired  in  fitting  up  the  seat  in  the 
church  firom  which  he  is  removed ;  of  new  find  expenses  due,** 
&c 

Lord  Ordinary^  Moncreiff. — Act,  Marshall ;  Thomson,  Elder, 
and  Burn,  W.S.,  Agents* — Alt.  Solicitor- General  (Ruther- 
furd),  Whigham ;  Davidson  and  Syme,  W.S.,  Agents, — 
fJ.D.M.] 


\2th  January  1838. 

First  Division. — (G.D.F.) 

No.  98. — Majok-General  Sir  Colin  Campbell, 
JT.  C  J9.,  Pursuer i  v.  The  late  J.  K.  Campbell  and 
his  Representativey  Miss  Mart  K.  A.  Campbell, 
and  Andrew  Clason,  Defenders. 

Agent  and  Client — Liability — Employment — An  agent  having 
been  employed  by  a  party  to  lend  out  money  on  heritable  seeu- 
rityt  aiid  at  a  considerable  distance  of  time,  during  which  se- 
veral  circumstances  conspired  to  dejrreciate  the  value  of  the 
estate ^  and  the  lender  was  unable  to  recover  —  Circumstances 
in  which  held,  that  the  agent  was  liable  in  repetition,  in  re- 
sped  he  had  failed  in  the  essential  duty  of  an  agent,  to  search 
the  record  of  incumbrances,  and  to  communicate  to  the  eUeni 
the  state  and  amount  of  prior  real  burdens  as  they  stood  in  the 
record. 

Question  raised  on  the  bench,  as  to  the  extent  of  liability 
for  which  an  agent  is  subject,  where  the  demand  for  repetition 
is  brought  by  the  lender,  after  a  distance  of  time,  against  the 
agent  for  neglect  of  professional  duty,  in  failing  to  search  the 
records,  and  where  circumstances  conspired  to  depreciate  the 
value  of  the  estate  over  which  the  loan  was  taken. — Obiter  on 
the  bench,  that  an  agent  is  equally  bound  to  search  the  records 
in  a  loan  transaction,  and  consequently  liable  for  neglect,  whe^ 
ther  he  aci  in  a  friendly  capacity  or  as  paid  agent  in  tha 
transaction. 

The  pursuer,  who  had  previously  lent  his  brother- 
in-law,  Mr  Campbell  of  Lochend,  a  considerable  sum  of 
money  on  his  personal  security,  was,  in  1819y  applied  to 
to  make  a  further  loan  of  money  on  his  behalf.  The 
pursuer's  brother,  Captain  Campbell,  had  also  lent  Mr 
Campbell  of  Lochend  a  sum  of  money  on  personal  se- 
curity. When  the  application  was  made  to  the  pur- 
suer to  make  further  advances,  it  would  appear  that 
Lochend  was  then  in  labouring  circumstances,  though 
it  was  believed,  at  the  time  of  the  application,  that  his 
property  was  then  sufficient  to  meet  his  liabilities.  The 
pursuer,  and  his  brother  Captain  Campbell,  having  en- 
tertained the  idea  of  assisting  Lochend,  employed 
Messrs  Campbell  and  Clason,  W.S.,  or  at  all  events 
Mr  Campbell,  to  obtain  such  information  as  would 
enable  them  to  judge  of  the  propriety  of  acceding  to 
the  proposal  for  further  accommodation ;  and  Captain 
Campbell,  who  was  then  in  Edinburgh,  frequently 
formed  the  medium  of  communication  between  the 
parties,  but  it  was  denied  that  he  had  any  authority  to 
bind  the  pursuer.  The  pursuer  averred  that  he  and  his 
brother,  in  entertaining  the  idea  of  further  assistance, 
never  intended  to  interfere,  without  obtaining  unex- 
ceptionable security;  because,  though  they  did  not 
know  the  amount  of  Lochend's  embarrassments,  they 
were  aware  that  he  was  in  difficulties.  In  these  circum- 
stances, the  pursuer  averred,  that  in  answer  to  one  of 
his  communications,  Mr  J.  K.  Campbell  stated  that  the 
heritable  incumbrances  on  Lochend  amounted  to  about 
£8000,  but  that  the  estate  was  valued  at  about  £16,000. 
The  pursuer,  in  these  circumstances,  agreed  to  ad- 
vance a  further  sum,  in  addition  to  the  previous  loan ; 
and  his  brother.  Captain  Campbell,  also  agreed  to  make 
an  additional  advance.  For  these  two  sums  an  heri- 
table security  was  stipulated,  and,  accordingly,  a  deed 
was  prepared  in  the  office  of  the  defender,  the  late  J.  K. 
Campbell,  in  favour  of  the  lenders,  which  was  executed 
on  8th  June  1820,  and  infeftment  passed  on  the  23d 
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June  thereafter.  Full  payment  of  the  fees  for  prepar- 
ing the  bond,  and  negotiating  the  loan,  and  conducting 
the  transaction,  were  charged  and  paid  to  the  agents, 
though,  according  to  practice,  the  agent  of  the  lender 
does  not  charge  separate  fees  for  meetings  and  corres- 
pondence, but  is  paid  an  ad  valorem  fee  on  the  loan. 
The  bond  was  executed  on  8th  June,  but  it  was  not 
till  July  and  August  that  the  sum  to  be  advanced  was 
remitted  by  the  lenders  to  Mr  J.  K.  Campbell  the 
agent ;  and  before  the  remittance  was  eventually  made, 
Captain  Campbell,  who  was  then  in  London,  addressed 
the  following  letter  to  Mr  J.  K.  Campbell :  • 

"  London,  17M  July  1820. 
"  My  Dear  Sir, — Both  my  brother  and  myself  have  been 
out  of  town  for  some  days  past,  or  your  letter  would  have  been 
sooner  answered.  He  will  have  the  money  ready  in  a  day  or 
two,  when  I  will  inform  you  how  it  is  to  be  received.  I  sup- 
pose you  hare  made  every  necessary  inquiry  at  the  Register 
Office,  that  not  more  than  eight  thousand  some  odd  hundreds 
of  heritable  bonds  were  on  the  estate  before  this  last  of  ours 
(meaning  the  heritable  bond  taken  in  his  and  bis  brother's  fa- 
vour), as  it  will  nearly  amount  to  its  value.  You  do  not  say 
any  thing  about  the  power  of  sale,  &c.  &c.  in  a  year ;  but  I 
suppose  you  have  it  also.  X16,000  I  do  not  think  the  value  of 
the  estate,  and  Mr  Downie  (if  it  was  him  that  offered  for  it) 
may  be  assured  that,  with  my  consent,  he  shall  not  have  it  at 
that  price.  Mr  Lawrie  informed  me  be  had  written  to  you 
relative  to  Major  Forty's  hundred  pounds,  &c.  Believe  me," 
&c. 

Previous  to  this  letter,  Captain  Campbell  had  paid 
up  his  part  of  the  loan,  and  the  above  letter  refers  to 
the  portion  payable  by  the  pursuer.  The  pursuer  aver- 
red that  it  was  part  of  the  arrangement,  that  the  sum 
they  were  to  advance  should  be  paid  at  the  sight  of 
Mr  J.  K.  Campbell,  to  extinguish  the  interest  on  heri- 
table debts,  and  on  claims  on  which  real  diligence  had 
been  used,  so  as  to  reduce  the  incumbrances  and  en- 
large the  security  of  the  lenders,  and  that  Mr  J.  K. 
Campbell  was  cognizant  of  this,  as  appeared  by  his 
letter  of  31st  March  1823.  It  appeared,  however,  that 
the  loan,  when  remitted,  was  paid  over  by  J.  K.  Camp- 
bell to  Lochend's  agent,  who  disposed  of  it  as  he  saw 
fit,  and  a  great  portion  of  it  was  paid  to  extinguish 
claims  of  a  personal  nature. 

In  1821,  Lochend  was  sequestrated,  and  in  Novem- 
ber 1822,  the  estate  was  sold  by  public  auction  for 
£12,500.  In  a  scheme  of  ranking  which  was  prepared, 
it  came  out  that  the  price  was  swallowed  up  by  heri- 
table creditors,  whose  securities  stood  on  the  record  of 
a  prior  date  to  the  pursuer's,  and  there  was  no  avail- 
able personal  property. 

It  appeared  that  at  or  before  the  time  the  pursuer's 
heritable  bond  was  executed,  there  stood  on  the  record, 
in  addition  to  the  sums  secured  by  the  heritable  bonds, 
of  which  the  pursuer  had  been  made  aware,  a  larger 
amount  of  real  burdens  than  had  been  communicated 
to  him,  viz.,  the  record  showed,  according  to  the  pur- 
suer's statement,  that  the  sum  on  heritable  bonds 
amounted  to  £9000,  and  a  further  sum  of  interest 
thereon  of  £1400,  accumulated  afterwards  to  £2519* 
Inhibitions  to  the  extent  of  £23,242  affected  the  estate 
besides.  In  1830,  however,  the  record  was  purged  of 
one  inhibition  to  the  extent  of  £20,000,  which  had 
been  used  on  the  dependence  of  an  action,  but  was 
subsequently  scored,  on  absolvitor  being  obtained  in  the 
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action.     The  remainder  was  however  made  good  in  the 
ranking. 

The  pursuer  was  ranked  pari  passu  with  the  inhibit- 
ing creditors  for  that  part  of  the  sum  in  the  bond  which 
consisted  of  advances  made  prior  to  the  inhibitions, 
and  drew  £578 ;  but  in  regsurd  to  the  additional  ad- 
vance in  1820,  he  was  excluded  by  preferable  claims, 
and  received  no  payment  whatever. 

The  pursuer  accordingly  brought  this  action  against 
the  defenders  for  the  loss  he  had  sustained,  in  respect 
of  the  insufficient  security,  concluding  for  payment  of 
£4000,  or  at  least  of  the  sum  of  additional  advance  in 
1820,  and  pleaded — Tl.)  The  defender,  Mr  Qason,  and 
the  late  Mr  John  KirKpatrick  Campbell,  undertook  in 
their  social  capacity,  or  at  least  the  late  Mr  John  Kirk- 
patrick  Campbell  undertook  a  proper  professional  em- 
ployment in  the  matter  of  the  loan  in  question,  and 
they  or  he  having  committed  professional  negligence 
and  breach  of  duty,  the  pursuer  is  entitled  to  repara- 
tion for  the  loss  thereby  occasioned.  (2.)  The  pursuer 
is  entitled  to  claim  the  whole  sum  concluded  for,  or 
such  part  thereof  as  shaJl  be  shown  to  be  the  amouot 
of  the  whole  damage  and  expense  occasioned  by  the 
negligence  and  breach  of  duty  libelled  on.  In  any 
event,  the  pursuer  is  entitled  to  claim  the  whole  amount 
of  the  new  advance  made  by  him  in  1820,  which  has 
been  entirely  lost  to  him,  and  which  would  not  have 
been  made,  had  he  not  been  misled  by  the  erroneous 
information  communicated  to  him. 

It  was  denied  in  the  defence  that  this  was  a  loan 
transacted  on  the  common  footing,  and  it  was  averred 
that  the  lenders,  the  pursuer  and  his  brother,  who  were 
nearly  related  to  the  borrower  (one  of  them  being  mar- 
ried to  Lochend's  sister),  never  intended  or  stipulated 
for  the  same  security  that  third  parties  would  have  done : 
indeed  they  were  aware  that  the  value  of  Lochend's  pro- 
perty would  ultimately  depend  on  the  market  price  of 
land  when  it  became  necessary  to  sell.  The  late  Mr 
Campbell  had  given  friendly  advice  to  the  lenders  only, 
and  was  not  the  lender's  ordinary  agent.  The  lenders 
placed  implicit  reliance  on  the  statements  of  the  bor- 
rower, with  regard  to  the  amount  of  his  difficulties  and 
heritable  incumbrances ;  and  it  was  stated,  that  be* 
fore  the  loan,  they  were  shown  a  list  of  pressing  debts, 
among  which  were  those  in  virtue  of  which  inhibi- 
tion had  been  used.  Accordingly,  they  agreed  to  the 
loan  entirely  on  the  faith  of  Lochend's  own  repre- 
sentations, without  stipulating  for  any  search  of  incum- 
brances. In  relation  to  the  letter  of  17th  July  1820, 
it  was  explained,  that  it  showed  that  the  lenders  did 
not  stipulate  for  a  complete  search,  but  only  expressed 
an  anxiety  lest  more  should  turn  out  to  be  secured  by 
way  of  heritable  bonds  than  the  £8000  of  which  they 
were  aware,  and  not  that  they  were  desirous  to  ascertain 
the  amount  of  real  burdens ;  and  they  were  made  aware 
previously,  that  the  heritable  bonds  amounted  to  about 
£8000  or  thereby.  Further,  it  was  averred  that  the 
pursuer  must  be  held  to  have  been  aware  of  the  ex- 
istence of  inhibitions ;  for  Captain  Campbell  had,  be- 
fore the  pursuer's  part  of  the  loan  of  1820  was  remitted 
from  London,  given  authority  to  Mr  J.  K.  Campbell 
to  deliver  a  guarantee  to  a  creditor  who  had  used  in- 
hibition (one  of  £2000)  to  see  the  debt  paid,  in  case  of 
its  being  found  due.     (It  was  denied,  however,  by  the 
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pnrsuer  that  ibis  proceeding  of  his  brother  could  affect 
him.)  It  was  after  this  proceeding  of  Captain  Camp- 
bell's that  the  before-quoted  letter  of  17th  July  1820 
was  addressed  to  Mr  J.  K.  Campbell  from  London,  in 
regard  to  the  pursuer*s  part  of  the  loan ;  and  it  was 
averred  that  Captain  Campbell  was  privy  to  the  money 
being  applied  to  the  payment  of  debts  not  heritably  se- 
cured, and  that  he  had  various  meetings  on  this  sub- 
ject with  the  parties,  where  the  nature  of  the  debts  on 
which  inhibition  had  been  used  was  explained,  and  the 
interest  provided  for  out  of  the  loan  ;  and  it  was  fur- 
ther averred,  that  in  reality,  at  the  date  of  the  loan, 
no  more  was  secured  on  the  estate,  by  way  of  real  bur- 
den, than  the  £8000,  of  which  the  lenders,  it  was  al- 
leged, had  full  notice.  The  depreciation  in  the  value 
of  land,  the  great  expense  incurred  in  the  sequestra- 
tion, amounting  to  £2000,  completely  explained  the 
reason  why  Lochend's  views  had  not  been  realised, 
without  impeaching  the  acting  of  the  late  Mr  J.  K. 
Campbell ;  and  it  was  averred  that  the  lenders,  in  their 
letters,  expressed  themselves,  subsequent  to  the  loan, 
satisfied  of  Lochend's  solvency.  Lochend  was  in  dif- 
ficulties, but  the  lenders  had  confidence  that  the  repre- 
sentations of  the  borrower  would  be  realised ;  but  in 
consequence  of  the  depreciation  in  the  value  of  land 
and  farm-stocking,  his  affairs  fell  into  irretrievable  em- 
barrassment ;  but  even  afler  that,  and  when  the  pur- 
suer and  his  brother  were  perfectly  aware  of  the  situa- 
tion of  matters,  and  that  they  could  not  draw  payment, 
they  still  continued  to  employ  the  defenders  in  their 
capacity  of  agents,  in  various  matters  of  importance 
in  relation  to  Lochend's  affairs,  and  it  was  not  till 
1835  that  this  action  was  raised.  It  was  denied,  on 
the  part  of  Mr  Clason,  that  he  had  any  thing  to  do 
with  the  loan,  and  he  explained  that  it  was  the  late 
Mr  J.  K.  Campbell  who  was  concerned  with  the  trans- 
action; and,  at  the  debate,  it  was  stated  at  the  bar 
by  the  defenders'  counsel,  that  the  action  was  truly 
insisted  in  against  Mr  Campbell's  daughter,  his  repre- 
sentative. 

The  defenders  pleaded — (1.)  That  there  never  was 
any  professional  emplo3rment.  (2.)  That  the  pur- 
suer relied  entirely  on  Lochend's  own  statements  in 
regard  to  his  liabilities.  (3.)  The  circumstances  under 
which  the  advance  by  the  pursuer  was  made,  take  the 
question  altogether  out  of  the  case  of  a  party  lending 
money  to  a  stranger,  and  employing  a  man  of  business 
in  the  ordinary  course  for  the  purpose  of  investing  it; 
and  consequently,  those  responsibilities  do  not  arise, 
which  might  otherwise  be  incurred  by  a  law  agent,  in  the 
event  of  the  prior  heritable  burdens  not  having  been  ac- 
curately ascertained  by  him.  (4.)  By  employing  the  de- 
fenders subsequent  to  the  period  when  the  pursuer  was 
aware  of  the  true  state  of  matters,  the  presumption 
was,  that  the  pursuer  had  departed  from  all  claim  on 
the  score  of  professional  liability  in  the  case.  (5.) 
Farther,  the  claim  insisted  in  is  groundless,  because,  in 
point  of  fact,  the  prior  securities  affecting  the  estate  of 
Lochend,  were  not  greater  in  amount  than  the  pursuer 
was  perfectly  aware  of;  and  in  particular,  the  heritable 
bonds  for  the  amount  of  which  alone  the  pursuer  has 
pretended  that  he  relied  upon  the  information  of  Mr 
John  Kirkpatrick  Campbell,  did  not  exceed  the  sum  at 
which  they  had  been  all  along  stated  to  the  pursuer  or 


his  brother  Captain  Campbell,  who  acted  for  htm.  (6.) 
At  the  date  of  the  security,  and  taking  the  estate  of 
Lochend  at  its  then  value,  and  at  the  value  at  which  it 
was  estimated  by  the  pursuer  and  his  brother,  the  se- 
curity was  perfectly  ample  and  sufificient.  Taking  the 
estate  at  that  value,  there  is  no  ground  for  pleading 
that  the  pursuer  would  not,  upon  the  security  granted 
him,  have  made  the  loan  he  did,  although  he  had 
known  all  the  circumstances  as  to  the  incumbrances 
of  which  he  now  thinks  proper  to  pretend  that  he  was 
ignorant.  (7.)  In  considering  the  sufficiency  of  the 
security  obtained  by  the  pursuer,  it  is  the  advance  then 
made  by  him  and  his  brother  that  can  alone  be  looked 
to.  The  old  advances  which  previously  stood  upon 
personal  security  must  be  thrown  out  of  view ;  for  it  is 
only  as  respects  the  new  advance  that  it  can  be  said 
that  full  security  was  made  a  condition  of  granting  it, 
although  no  doubt  it  was  an  object  to  get  the  old  ad- 
vance included  in  the  security,  and  to  make  the  best 
of  it. 

"  28M  June  1837 The  Lord  Ordinary  having  heard  parties' 

procurators,  and  considered  the  whole  process  and  productions. 
Finds  that  the  defender,  the  late  John  Kirkpatrick  Campbell, 
one  of  the  partners  of  the  company  of  Campbell  and  Clason,  was 
employed  by  the  pursuer,  and  by  his  brother,  Captain  Patrick 
Campbell,  to  carry  into  effect  a  loan  which  these  parties  had 
agreed  to  make  to  their  brother-in-law,  Mr  Campbell  of  Loch- 
end, upon  heritable  security :  Finds  that  the  said  heritable  se- 
curity was  accordingly  prepared  by  Messrs  Campbell  and  Clason, 
the  defenders,  and  charged  in  their  accounts  at  the  usual  rates : 
Finds  it  not  proved  that  the  defender,  the  said  John  Kirkpatrick 
Campbell,  or  the  company  of  Campbell  and  Clason,  were,  pre- 
viously to  the  advance  of  the  money  on  the  said  security,  re- 
lieved by  their  employers  from  the  obligation  to  take  the  usual 
precaution  of  searching  the  records,  forming  an  essential  part  of 
the  duties  of  a  professional  adviser  in  such  transactions :  Finds 
it  not  averred  by  the  defenders,  that  any  such  search  of  records 
was  made  by  them  before  the  said  transaction  was  completed  : 
Finds,  that  in  consequence  of  the  inadequacy  of  the  price  oh- 
tained  for  the  lands  on  which  the  heritable  security  was  granted, 
the  pursuer  has  been  unable  to  recover  payment  of  the  money 
advanced  by  him  :  Finds  that,  in  these  circumstances,  the  pre- 
sent summons  has  been  raised  by  the  pursuer  on  two  grounds : 
Is/,  That  the  defender  or  defenders  had  failed  to  Inform  the 
pursuer  of  the  nature  and  amount  of  the  debts  preferably  affect- 
ing the  estate ;  and,  2dfy,  That  the  defenders  undertook  to  se- 
cure the  application  of  the  sum  advanced  to  the  payment  of  the 
debts  preferably  affecting  the  estate,  and  bad  fiuled  to  do  so : 
Finds  that  the  leading  conclusion  of  the  action  is  for  the  loss 
incurred  by  the  pursuer,  in  consequence  of  the  alleged  breach 
or  neglect  of  duty  by  the  defenders,  as  aforesaid :  Finds,  in  re- 
gard to  the  first  ground  of  action,  that  in  the  special  circum- 
stances of  this  case,  as  established  by  the  correspondence,  the 
pursuer  has  not  proved  that  the  loss  or  damage  arising  from  the 
transaction  is  imputable  to  the  failure  of  the  defenders  to  make 
the  usual  searches  of  the  records  before  the  transaction  was 
entered  into  ;  and  finds,  in  regard  to  the  second  ground  of  ac- 
tion, that  the  documents  and  correspondence  forming  the  evi- 
dence in  the  cause,  are  negative  of  the  averments  of  the  pursuer, 
and  therefore,  assoilzies  the  said  defenders  from  the  conclusions 
of  the  action,  and  decerns :  Finds  the  said  defenders  entitled  to 
expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor. 

"  Note The  defender,  Mr  Campbell,  was  employed  by  the 

pursuer  and  his  brother,  then  Captain  Patrick  Campbell,  to 
carry  through  a  loan  on  heritable  security.  The  presumption, 
of  course,  is,  that  they  were  employed  on  the  usual  understand- 
ing as  to  their  professional  duty,  and  that  presumption  is  con- 
firmed by  their  account,  charging  the  usual  rates  for  their  ser- 
vices.    There  is  no  evidence  that  they  were  dispensed  from  the 
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well  as  principal  sums,  for  which  the  said  old  securities 
were  conveyed,  Gordon  of  Milrig's  trustees  cannot 
claim  on  any  interests  or  annuities  falling  due  on  the 
said  old  securities,  at  or  prior  to  the  said  term  of  Mar- 
tinmas 1834.  (5.)  The  conveyance  by  Gordon's  trus- 
tees in  1834,  cannot  be  founded  on,  not  having  been 
granted  till  after  parties  were  at  issue  in  this  process, 
and  the  interests  and  annuities  conveyed  having  been 
previously  paid  and  extinguished.  (6.)  In  any  view, 
any  preference  to  which  Gordon  of  Milrig's  tnistees 
may  be  entitled,  in  virtue  of  the  said  old  securities, 
must  be  confined,  as  respects  each  of  them,  to  the 
particular  parcel  of  lands  over  \«hich  they  extend. 
Pleaded  in  addition— ( 1 .)  Esto,  That  the  said  £1000 
annuity,  and  the  security  for  the  sum  of  £2000  and 
corresponding  annual  rent,  were  not  previously  ex- 
tinguished confusiane,  by  coming  into  the  person  of 
Mr  Dallas,  as  trustee  for  Mr  Macleod  of  Harris,  they 
were  completely  extinguisiied  by  the  discharges  and 
renunciations  executed  by  the  posterior  holders  there- 
of, to  whom  they  had  been  conveyed  by  Mr  Dallas,  on 
their  receiving  payment  from  Mr  Macleod,  as  set  forth 
in  the  discharges,  and  which  deeds  of  discharges  and 
renunciations  were  duly  recorded  in  the  Register  of 
Sasines ;  and  therefore,  the  said  securities  were  inca- 
pable of  being  afterwards  effectually  transferred  or 
made  over  to  any  party  as  subsisting  securities  on  the 
estate  of  Harris ;  and,  (2.)  At  any  rate,  the  mere  dis- 
charge and  renunciation  of  these  securities  by  the  hold- 
ers thereof,  who  had  been  duly  infeft,  whereby  Mr 
Dallas  was  completely  divested,  could  not  revive  any 
title  which  Mr  Dallas  might  previously  have  had  to 
these  securities,  so  as  to  enable  him  validly  to  convey 
them  to  Mr  Inglis ;  and  consequently  Mr  Inglis's  subse- 
quent conveyance  of  them  to  Grant  of  Kilgraston,  from 
whose  representative  Gordon  of  Milrig's  trustees  ac- 
quired right,  was  inept. 

Milrig's  trustees  pleaded — (1.)  The  claimants  are 
entitled  to  be  ranked,  in  virtue  of  the  collateral  securi- 
ties vested  in  them,  according  to  the  priority  of  the 
sasines  in  favour  of  the  original  creditors  therein ;  and 
they  have  no  occasion  to  dispute  that  the  respondent, 
Mr  Donald  Hume  Macleod,  and  the  other  claimants  in 
the  ranking,  are  entitled  to  be  ranked  according  to  the 
priority  of  their  respective  sasines.  But  it  will  be 
observed,  that  the  sasines  in  favour  of  the  creditors  in 
the  collateral  securities  are  all  prior  in  date  to  those  in 
favour  of  Mr  Donald  Hume  Macleod,  and  others,  and 
that  consequently  the  claimants  must  be  preferred  to 
them.  ('2.)  It  is  altogether  a  mistake  to  say  that  the 
collateral  securities  in  question  were  paid  off  and  ex- 
tinguished ;  on  the  contrary,  it  appears  from  the 
grounds  of  debt,  that  the  sums  contained  in  those  se- 
curities were  kept  up  as  debts  against  the  estate,  and 
were  effectually  conveyed  by  the  persons  in  right  of 
the  securities,  with  the  special  consent  of  the  common 
debtor,  to  Mr  Grant  of  Kilgraston,  and  his  trustees, 
who  afterwards  conveyed  the  same  to  Mr  Gordon  of 
Milrig,  and  his  trustees.  The  existence  of  the  debts, 
as  constituting  valid  securities,  appeared  on  the  face 
of  the  record  of  sasines,  and  Mr  Donald  Hume  Mac- 
leod, and  the  other  claimants,  can  have  no  pretence  for 
alleging  that  the  debts  in  question  did  not  constitute 
burdens  upon  the  estate  prior  in  date  to  the  securities 


in  their  favour.  (3.)  The  claimants  contend,  that 
when  they  received  payment  of  the  interest  on  the 
capital  sum  of  £25,000  owing  to  them,  they  were  en- 
titled to  apply  the  same  in  extinction  of  the  interest  on 
the  principal  debt  as  contained  in  the  bond  and  secu- 
rity for  that  sum,  and  were  not  bound  to  apply  the 
same  in  extinction  of  any  part  of  the  sams  contained 
in  the  collateral  securities,  which  they  were  entitled  to 
keep  up  as  a  debt  against  the  estate  to  the  full  extent, 
so  as  to  secure  payment  to  them  of  the  capital  sum  of 
£25,000,  and  interest  remaining  due.  (4.)  The  claim- 
ants in  like  manner  contend,  that  although  the  interest 
on  the  £25,000  debt  has  been  paid  down  to  the  term 
of  Martinmas  1834,  there  can  be  no  reason  for  holding 
that  they  are  bound  to  apply  the  interest  thus  received, 
as  the  interest  or  annuities  falling  due  on  the  collateral 
securities.  On  the  contrary,  they  maintain,  as  already 
stated,  that  the  whole  interest  and  annuities  falling  due 
on  the  collateral  securities  roust  be  held  to  be  still 
due,  to  the  effect  of  securing  to  the  claimants  full  pay- 
ment of  their  debt  and  interest.  (5.)  The  claimants 
were  entitled  to  found  on  every  right  which  had  been 
previously  vested  in  their  authors,  the  trustees  of  Mr 
Grant ;  and  as  those  trustees  were  bound  to  convey  to 
the  claimants  every  right  which  was  in  them,  they  ac- 
cordingly executed  the  supplementary  conveyance  in 
favour  of  Mr  Gordon's  trustees,  above  alluded  to  ;  and 
the  circumstance  of  that  conveyance  bearing  date  sub- 
sequent to  the  commencement  of  the  process  of  ranking 
and  sale,  although  long  prior  in  date  to  the  objection 
now  raised  by  Mr  Macleod,  can  have  no  effect  on 
the  ranking.  It  is,  however,  believed  to  be  of  little 
importance,  whether  the  claimants  are  ranked  for  the 
additional  interests  and  annuities  contained  in  the  sup- 
plementary conveyance,  for  there  can  be  little  doubt 
that  if  the  remaining  interest  and  annuities,  as  con- 
tained in  the  origind  conveyance  by  Mr  Grant's  trus- 
tees, are  admitted  in  the  ranking,  the  claimants  will 
obtain  full  payment  of  their  debt  and  interest  in  the 
division  of  the  rents  and  price  of  the  bankrupt  estate. 
(6.)  The  collateral  securities  vested  in  the  claimants, 
extend  over  the  whole  bankrupt  estate.  If,  upon  far- 
ther consideration,  Mr  Donald  Hume  Macleod,  and 
the  other  parties,  shall  still  consider  that  matter  to  be 
attended  with  any  doubt,  it  may  perhaps  be  proper  to 
require  a  report  on  the  subject  from  the  common 
agent,  or  from  the  judicial  factor.  Pleaded  in  addition 
— As  the  collateral  securities  now  vested  in  the  re- 
spondents were  never  extinguished  by  payment,  or 
discharged  by  deed,  and  were  fully  vested  in  Mr  Dal- 
las when  he  executed  the  conveyance  in  favour  of  Mr 
Inglis,  that  conveyance  was  valid  and  sufficient,  and, 
along  with  the  subsequent  conveyances  founded  on, 
gives  to  the  respondents  a  valid  and  sufficient  title  to 
claim  on  those  securities,  and  be  ranked  and  preferred  ac- 
cordingly, on  the  rents  and  price  of  the  bankrupt  estate. 
The  Lord  Ordinary  reported  the  question  on  cases. 
At  advising, 

Lord  Pre$ideni, — This  is  a  question  of  some  nicety  and  dif- 
ficulty. It  has  occarred  to  me,  however,  that  these  collateral 
securities  were  extinguished,  for  it  is  admitted  that  Dallas 
acted  only  as  Macleod's  trustee,  and  that  he  advanced  no  money 
out  of  his  own  funds.  Indeed,  the  money  was  in  truth  Mac- 
leod*s  with  which  those  transactions  were  carried  through.     If 
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Dallas  had  advanced  the  money,  the  question  might  have  heen 
different,  for  then  these  securities  might  have  been  kept  alive  ; 
but,  from  the  way  in  which  the  matters  were  managed,  it  came 
just  to  be  an  attempt,  on  Macleod's  part,  to  keep  up  the  securi- 
ties against  his  own  fee-simple  estate.  Now,  I  consider  the 
cue  of  a  fee-simple  proprietor  attempting  to  do  that,  is  in  a  very 
different  situation  from  the  case  of  an  entailed  proprietor,  in 
which  latter  case  such  securities  may  be  kept  up  against  the  en- 
tailed estate ;  but  I  know  of  no  authority  for  a  fee-simple  pro- 
prietor doing  the  same. 

Lord  Gillies. — I  cannot  say  I  am  prepared  to  concur  with  your 
Lordship ;  but,  in  saying  so,  I  have  very  great  doubts  as  to  the 
opinion  I  have  formed.  In  regard  to  the  opinion  your  Lordship 
has  formed  in  the  case  of  a  fee-simple  proprietor  keeping  up  a 
security  against  his  estate,  I  can  see  no  ground  for  holding  that 
he  cannot,  or  that  he  is  in  a  different  situadon  from  an  entailed 
proprietor.  Suppose  Dallas  had  advanced  the  money,  would 
be  not  have  been  entitled  to  keep  up  the  securities  ?  Assuredly 
he  would.  Well,  what  difference  does  the  fact  make  that  Mac- 
leod  paid  the  money  ?  I  can  see  none.  I  cannot,  however,  say 
that  the  case  is  free  from  difficulty ;  however,  I  am  inclined  to 
think  that  the  securities  were  not  extinguished. 

lAtrd  Corehouse. — I  agree  with  all  your  Lordships  that  the 
case  of  Mr  Donald  Macleod  is  a  hard  one,  but  I  regret  to 
say  that  the  law,  in  my  opinion,  is  against  him.  With  regard 
to  the  principal  point  in  dispute,  I  mean  the  effect  of  the  col- 
lateral securiries,  it  appears  to  me  that  the  argument  for  Gor- 
don's trustees  is  well  founded.  There  is  no  room  for  the  as- 
sumption, because  these  securities  were  assigned,  first  to  Mr 
Dallas,  and  afterwards  to  Mr  Inglis,  who  were  successively  Mr 
Macleod  of  Harris's  trustees,  that,  therefore,  they  were  exrin- 
guished  con/iistofte.  On  the  contrary,  the  very  object  of  the 
assignation  was,  that  they  might  not  be  so  extinguished,  and  I 
think  this  object  was  legal  and  proper^  and  that,  in  point  of 
form,  it  was  regularly  and  effectuidly  accomplished.  It  would 
be  attended  with  the  greatest  inconvenience,  if  a  person,  on 
whose  estate  there  were  subsisting  securities,  could  not  keep 
them  up  to  make  them  available  to  other  creditors,  from  whom 
he  had  afterwards  occasion  to  borrow  money.  It  is  not  neces- 
sary that  the  trustee,  who  is  employed  to  transfer  them  from 
one  creditor  to  another,  should  advance  money  out  of  his  own 
funds,  and  create  a  debt  of  his  own  against  his  constituent  for 
this  purpose.  He  holds  them  in  a  separate  character  altogether, 
that  they  may  be  made  available  to  his  constituent,  who  re- 
quires to  pay  off  the  debt  of  one  party  by  borrowing  from 
another.  Take  one  of  the  cases  here.  Mr  Macleod  paid  an 
annuity  of  £1000  per  annum  to  Howard,  for  the  sum  of  £7500 
which  he  had  borrowed.  He  found  that  he  could  get  the  same 
sum  from  Newte  for  an  annuity  of  £850,  therefore  Howard's 
annuity  was  redeemed  from  the  money  received  from  Newte. 
It  was  then  assigned  to  Dallas  by  Howard,  and  Dallas  convey- 
ed it  to  Newte  to  the  extent  of  £850.  There  was  no  occasion, 
as  I  conceive,  that  Howard  shoiild  have  assigned  directly  to 
Newte ;  nor  does  it  follow  that,  by  assigning  to  Dallas,  the 
whole  transaction  was  frustrated.  Observe  the  situation  in 
which  Dallas  stood.  He  was  not  only  the  custodier  of  Mac- 
leod's  fund,  but  he  was  employed  as  an  agent  to  effect  the  new 
loan.  In  that  capacity  be  transacted  with  Newte,  and  part  of 
the  bargain  was,  as  appears  expressly  on  the  face  of  the  deed, 
that  Newte  should  have  Howard's  preferable  security  to  the 
extent  of  £850.  If  Dallas  made  a  bargain  with  Newte  to  that 
effect,  and  had  not  given  him  a  subsisting  security,  but  one 
which  had  been  already  extinguished  by  confusion,  it  would 
have  been  a  fraud  both  on  his  part  and  on  Macleod's,  for  which 
both  Dallas  and  Macleod  would  have  been  responsible.  When- 
ever Dallas,  therefore,  was  employed  to  negotiate  a  new  loan 
on^  these  terms,  and  obtained  an  assignation  of  Howard^s  an- 
nuity bond  for  that  purpose,  he  did  not  hold  Howard's  bond 
merely  for  Macleod's  behoof— he  held  it  for  his  own  security 
also,  that  he  might  be  enabled  to  complete  the  transaction  which 
he  was  instructed  to  enter  into.  He  held  the  bond,  not  only 
as  Mr  Macleod's  trustee,  and  for  Macleod's  behoof,  but  like- 
wise for  his  own  security,  and  as  trustee  for  Mr  Newte,  or 
for  any  other  person  with  whom  he  transacted.     Confusion  is 


not  presumed,  nor  is  it  admitted,  in  any  case  where  there  is  a 
distinction  of  character  or  interest,  in  the  person,  who,  being 
debtor,  becomes  afterwards  creditor  in  the  debt.  This  is  ex- 
emplified in  the  common  case  of  an  entail,  where  the  heir  in  pos- 
session pays  off  a  debt  affecring  the  estate,  and  consequently  be- 
comes creditor  in  that  debt.  As  he  has  two  characters  in  him, 
both  as  heir  of  entail  and  as  an  individual,  it  is  presumed  in  law 
that  he  does  not  pay  up  the  debt  for  the  benefit  of  the  subsequent 
heirs  of  entail,  but  of  his  own  representatives,  although  this 
should  not  be  expressed  in  the  conveyance.  The  case  is  much 
stronger  here,  where  the  assignation  is  not  taken  to  the  bor- 
rower himself,  but  to  a  third  party,  that  the  borrower  may  not 
suffer  by  the  extinction  of  the  security.  To  say  that,  ex  ne- 
cessitate juris,  Mr  Macleod  and  his  trnstee  must  be  held  as  one 
person,  appears  to  me  an  assumption  entirely  gratuitous.  The 
trustee,  as  I  have  already  said,  had  a  separate  character  and  in- 
terest from  Mr  Macleod,  the  moment  he  was  employed  to  nego- 
tiate a  new  loan,  otherwise  he  could  not  have  carried  it  into 
effect  with  safety  to  himself.  I  am  not  aware  that  there  is  any 
decision  on  this  point,  because  I  imagine  it  never  was  doubted. 
The  question  is  resolved  by  the  general  principles  of  the  law 
of  Scotland.  Perhaps  there  may  be  some  more  difficulty  with 
regard  to  the  effect  of  Newte's  discharge.  I  rather  think  it 
would  have  been  more  regular,  that,  when  Newte  was  paid  off, 
at  least  it  would  have  been  more  in  accordance  with  usual  prac- 
tice, if  Newte  had  granted  an  assignment  to  Dallas,  instead  of 
a  discharge.  At  the  same  time,  it  appears  to  me,  upon  gene- 
ral principles,  that  the  proper  effect  of  that  discbarge  was  to 
disburden  Howard's  security  then  standing  in  Dallas's  person. 
According  to  our  system  of  conveyancing,  a  person  who  has  an 
infeflment  in  security,  has  an  heritable  estate  in  land  to  that 
extent,  and  it  is  to  be  treated  in  every  respect  as  any  other  title 
of  that  description.  The  discharge  to  Dallas  of  the  collateral 
security  was  not  a  discharge  to  Macleod.  It  merely  restored 
the  security  to  the  same  situation  in  which  it  was  before  the 
transaction  with  Newte.  It  put  an  end,  as  Mr  Anderson  ex- 
presses it,  to  Newte's  riding  interest  on  the  annuity  bond  which 
had  been  previously  granted  to  Howard.  What  I  have  said 
with  regard  to  this  security  applies,  a  fortiori^  to  all  the  others. 
With  regard  to  the  question  as  to  interest,  I  think,  on  the  well 
known  and  established  principle,  that  the  creditor  is  entitled  to 
impute  indefinite  payments  to  the  extinction  of  the  debt  which 
is  worst  secured,  that  Gordon's  trustees  might  allow- the  in- 
terest of  the  collateral  security  which  was  best  secured  to  ac- 
cumulate towards  iu  extinction. — [Revised  by  Lord  Corehouse.] 

Lord  Mackenzie  concurred. 

The  Court 

'^  Repel  the  objections  stated  to  the  interest  and  claim  of  pre- 
ference for  Gordon  of  Milrig's  trustees,  and  rank  and  prefer 
the  said  trustees  in  terms  of  the  claim,  and  decern ;  and  remit 
to  the  Lord  Ordinary  in  the  ranking,  to  proceed  further  as  shall 
be  just." 

Lord  Ordinary,   Cockburn A.   Anderson ;  M'Kenzie  and 

Sharpe,  W.S.,  Agents  for  Gordons, — A.  Wood;  W.  Mac- 
kenzie, W.S.,  Agent  for  D.  H.  Macleod,  ffc, — B.,  Clerk 

fG.D.F.J 


\7th  January  1838» 

Second  Division. — (J.D.M.) 

No.   96. — James   Haddin,   Pursuer,   v.   TaoMAa 
M*EwAN  and  Otoeks,  Defenders. 

Bill  of  Exchange — Promissory-Note — Stamp  Act,  55  Geo.  III. 
c.  184 — Nullity — A  letter  bearing,  "  we  acknowledge  to  have 
borrowed  and  received  from  you  £100,  which  we  will  repay  you 
at  the  term* — Held  to  be  a  promissory-note,  and  action  upon  it 
refused  in  respect  of  the  want  of  stamp. 

This  was  an  action  brought  by  the  pursuer,  a.s  sur- 
viving trustee  of  his  father,  John  Haddin,  setting 
forth : 
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well  as  principal  sums,  for  which  the  said  old  securities 
were  conveyed,  Gordon  of  Milrig's  trustees  cannot 
claim  on  any  interests  or  annuities  falling  due  on  the 
said  old  securities,  at  or  prior  to  the  said  term  of  Mar- 
tinmas 1834.  (5.)  The  conveyance  by  Gordon's  trus- 
tees in  1834,  cannot  be  founded  on,  not  having  been 
granted  till  after  parties  were  at  issue  in  this  process, 
and  the  interests  and  annuities  conveyed  having  been 
previously  paid  and  extinguished.  (6.)  In  any  view, 
any  preference  to  which  Gordon  of  Milrig's  tnistees 
may  be  entitled,  in  virtue  of  the  said  old  securities, 
must  be  confined,  as  respects  each  of  them,  to  the 
particular  parcel  of  lands  over  which  they  extend. 
Pleaded  in  addition— ( 1 .)  Esto,  That  the  said  £1000 
annuity,  and  the  security  for  the  sum  of  £2000  and 
corresponding  annual  rent,  were  not  previously  ex- 
tinguished confusioncy  by  coming  into  the  person  of 
Mr  Dallas,  as  trustee  for  Mr  Macleod  of  Harris,  they 
were  completely  extinguished  by  the  discharges  and 
renunciations  executed  by  the  posterior  holders  there- 
of, to  whom  they  had  been  conveyed  by  Mr  Dallas,  on 
their  receiving  payment  from  Mr  Macleod,  as  set  forth 
in  the  discharges,  and  which  deeds  of  discharges  and 
renunciations  were  duly  recorded  in  the  Register  of 
Sasines ;  and  therefore,  the  said  securities  were  inca- 
pable of  being  afterwards  effectually  transferred  or 
made  over  to  any  party  as  subsisting  securities  on  the 
estate  of  Harris ;  and,  (2.)  At  any  rate,  the  mere  dis- 
charge and  renunciation  of  these  securities  by  the  hold- 
ers thereof,  who  had  been  duly  infeft,  whereby  Mr 
Dallas  was  completely  divested,  could  not  revive  any 
title  which  Mr  Dallas  might  previously  have  had  to 
these  securities,  so  as  to  enable  him  validly  to  convey 
them  to  Mr  Inglis ;  and  consequently  Mr  Inglis's  subse- 
quent conveyance  of  them  to  Grant  of  Kilgraston,  from 
whose  representative  Gordon  of  Milrig's  trustees  ac- 
quired right,  was  inept. 

Milrig's  trustees  pleaded — (1.)  The  claimants  are 
entitled  to  be  ranked,  in  virtue  of  the  collateral  securi- 
ties vested  in  them,  according  to  the  priority  of  the 
sasines  in  favour  of  the  original  creditors  therein ;  and 
they  have  no  occasion  to  dispute  that  the  respondent, 
Mr  Donald  Hume  Macleod,  and  the  other  claimants  in 
the  ranking,  are  entitled  to  be  ranked  according  to  the 
priority  of  their  respective  sasines.  But  it  will  be 
observed,  that  the  sasines  in  favour  of  the  creditors  in 
the  collateral  securities  are  all  prior  in  date  to  those  in 
favour  of  Mr  Donald  Hume  Macleod,  and  others,  and 
that  consequently  the  claimants  must  be  preferred  to 
them.  ^2.)  It  is  altogether  a  mistake  to  say  that  the 
collateral  securities  in  question  were  paid  off  and  ex- 
tinguished ;  on  the  contrary,  it  appears  from  the 
grounds  of  debt,  that  the  sums  contained  in  those  se- 
curities were  kept  up  as  debts  against  the  estate,  and 
were  effectually  conveyed  by  the  persons  in  right  of 
the  securities,  with  the  special  consent  of  the  common 
debtor,  to  Mr  Grant  of  Kilgraston,  and  his  trustees, 
who  afterwards  conveyed  the  same  to  Mr  Gordon  of 
Milrig,  and  his  trustees.  The  existence  of  the  debts, 
as  constituting  valid  securities,  appeared  on  the  face 
of  the  record  of  sasines,  and  Mr  Donald  Hume  Mac- 
leod, and  the  other  claimants,  can  have  no  pretence  for 
alleging  that  the  debts  in  question  did  not  constitute 
burdens  upon  the  estate  prior  in  date  to  the  securities 


in  their  favour.  (3.)  The  claimants  contend,  that 
when  they  received  payment  of  the  interest  on  the 
capital  sum  of  £25,000  owing  to  them,  they  were  en- 
titled to  apply  the  same  in  extinction  of  the  interest  on 
the  principal  debt  as  contained  in  the  bond  and  secu- 
rity for  that  sum,  and  were  not  bound  to  apply  the 
same  in  extinction  of  any  part  of  the  soms  contained 
in  the  collateral  securities,  which  they  were  entitled  to 
keep  up  as  a  debt  against  the  estate  to  the  full  extent, 
so  as  to  secure  payment  to  them  of  the  capital  snm  of 
£25,000,  and  interest  remaining  due.  (4.)  The  claim- 
ants in  like  manner  contend,  that  although  the  interest 
on  the  £25,000  debt  has  been  paid  down  to  the  term 
of  Martinmas  1 834,  there  can  be  no  reason  for  holding 
that  they  are  bound  to  apply  the  interest  thus  received, 
as  the  interest  or  annuities  falling  due  on  the  collateral 
securities.  On  the  contrary,  they  maintain,  as  already 
stated,  that  the  whole  interest  and  annuities  falling  due 
on  the  collateral  securities  must  be  held  to  be  still 
due,  to  the  effect  of  securing  to  the  claimants  full  pay- 
ment of  their  debt  and  interest.  (5.)  The  claimants 
were  entitled  to  found  on  every  right  which  had  been 
previously  vested  in  their  authors,  the  trustees  of  Mr 
Grant ;  and  as  those  trustees  were  bound  to  convey  to 
the  claimants  every  right  which  was  in  them,  they  ac- 
cordingly executed  the  supplementary  conveyance  in 
favour  of  Mr  Gordon's  trustees,  above  alluded  to ;  and 
the  circumstance  of  that  conveyance  bearing  date  sub- 
sequent to  the  commencement  of  the  process  of  ranking 
and  sale,  although  long  prior  in  date  to  the  objection 
now  raised  by  Mr  Macleod,  can  have  no  effect  on 
the  ranking.  It  is,  however,  believed  to  be  of  little 
importance,  whether  the  claimants  are  ranked  for  the 
additional  interests  and  annuities  contained  in  the  sup- 
plementary conveyance,  for  there  can  be  little  doubt 
that  if  the  remaining  interest  and  annuities,  as  con- 
tained in  the  originsd  conveyance  by  Mr  Grant's  trus* 
tees,  are  admitted  in  the  ranking,  the  claimants  will 
obtain  full  payment  of  their  debt  and  interest  in  the 
division  of  the  rents  and  price  of  the  bankrupt  estate. 
(6.)  The  collateral  securities  vested  in  the  cUimants, 
extend  over  the  whole  bankrupt  estate.  If,  upon  far- 
ther consideration,  Mr  Donald  Hume  Macleod,  and 
the  other  parties,  shall  still  consider  that  matter  to  be 
attended  with  any  doubt,  it  may  perhaps  be  proper  io 
require  a  report  on  the  subject  from  the  common 
agent,  or  from  the  judicial  factor.  Pleaded  in  addition 
— As  the  collateral  securities  now  vested  in  the  re- 
spondents were  never  extinguished  by  payment,  or 
discharged  by  deed,  and  were  fully  vested  in  Mr  Dal- 
las when  he  executed  the  conveyance  in  favour  of  Mr 
Inglis,  that  conveyance  was  valid  and  sufficient,  and, 
along  with  the  subsequent  conveyances  founded  on, 
gives  to  the  respondents  a  valid  and  sufficient  title  to 
claim  on  those  securities,  and  be  ranked  and  preferred  ac- 
cordingly, on  the  rents  and  price  of  the  bankrupt  estate. 
The  Lord  Ordinary  reported  the  question  on  cases. 
At  advising. 

Lord  President This  is  a  question  of  some  nicety  and  dif- 
ficulty. It  has  occarred  to  me,  however,  that  these  collater»l 
securities  were  extinguished,  for  it  is  admitted  that  Dallas 
acted  only  as  Macleod's  trustee,  and  that  he  advanced  no  money 
out  of  his  own  funds.  Indeed,  the  money  was  in  truth  Mac- 
leod's with  which  those  transactions  were  carried  thiougb.    !■ 
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Dallas  bad  advanced  the  money,  the  question  might  have  been 
different,  for  then  these  securities  might  have  been  kept  alive ; 
but,  from  the  way  in  which  the  matters  were  managed,  it  came 
just  to  be  an  attempt,  on  Macleod*8  part,  to  keep  up  the  securi- 
ties against  his  own  fee-simple  estate.  Now,  I  consider  the 
case  of  a  fee-simple  proprietor  attempting  to  do  that,  is  in  a  very 
different  situation  from  the  case  of  an  entailed  proprietor,  in 
which  latter  case  such  securities  may  be  kept  up  against  the  en- 
tailed estate ;  but  I  know  of  no  authority  for  a  fee-simple  pro- 
prietor doing  the  same. 

Lord  Gillies. — I  cannot  say  I  am  prepared  to  concur  with  your 
Lordship ;  but,  in  saying  so,  I  have  very  great  doubts  as  to  the 
opinion  I  have  formed.  In  regard  to  the  opinion  your  Lordship 
has  formed  in  the  case  of  a  fee-simple  proprietor  keeping  up  a 
security  against  his  estate,  I  can  see  no  ground  for  holding  that 
he  cannot,  or  that  he  is  in  a  different  situation  from  an  entailed 
proprietor.  Suppose  Dallas  had  advanced  the  money,  would 
he  not  have  been  entitled  to  keep  up  the  securities  ?  Assuredly 
he  would.  Well,  what  difference  does  the  fact  make  that  Mac- 
leod  paid  the  money  ?  I  can  see  none.  I  cannot,  however,  say 
that  the  case  is  free  from  difficulty ;  however,  I  am  inclined  to 
think  that  the  securities  were  not  extinguished. 

Lord  Corehoute I  agree  with  all  your  Lordships  that  the 

case  of  Mr  Donald  Macleod  is  a  hard  one,  but  I  regret  to 
May  that  the  law,  in  my  opinion,  is  against  him.  With  regard 
to  the  principal  point  in  dispute,  I  mean  the  effect  of  the  col- 
lateral securities^  it  appears  to  me  that  the  argument  for  Gor- 
don's trustees  is  well  founded.  There  is  no  room  for  the  as- 
sumption, because  these  securities  were  assigned,  first  to  Mr 
DalUs,  and  afterwards  to  Mr  IngUs,  who  were  successively  Mr 
Macleod  of  Harris's  trustees,  that,  therefore,  they  were  extin- 
guished confunone.  On  the  contrary,  the  very  object  of  the 
assignation  was,  that  they  might  not  be  so  extinguished,  and  I 
think  this  object  was  legal  and  proper^  and  that,  in  point  of 
form,  it  was  regularly  and  effectually  accomplished.  It  would 
be  attended  ynth.  the  greatest  inconvenience,  if  a  person^  on 
whose  estate  there  were  subsisting  securities,  could  not  keep 
them  up  to  make  them  available  to  other  creditors,  from  whom 
he  had  afterwards  occasion  to  borrow  money.  It  is  not  neces- 
sary that  the  trustee,  who  is  employed  to  transfer  them  from 
one  creditor  to  another,  should  advance  money  out  of  his  own 
funds,  and  create  a  debt  of  his  own  against  his  constituent  for 
this  purpose.  He  holds  them  in  a  separate  character  altogether, 
that  they  may  be  made  available  to  his  constituent,  who  re- 
quires to  pay  off  the  debt  of  one  party  by  borrowing  from 
another.  Take  one  of  the  cases  here.  Mr  Madeod  paid  an 
annuity  of  £1000  per  annum  to  Howard,  for  the  sum  of  £7500 
which  he  had  borrowed.  He  found  that  he  could  get  the  same 
sum  from  Newte  for  an  annuity  of  £850,  therefore  Howard's 
annuity  was  redeemed  from  the  money  received  from  Newte. 
It  was  then  assigned  to  Dallas  by  Howard,  and  Dallas  convey- 
ed it  to  Newte  to  the  extent  of  £850.  There  was  no  occasion, 
as  I  conceive,  that  Howard  should  have  assigned  directly  to 
Newte ;  nor  does  it  follow  that,  by  assigning  to  Dallas,  the 
whole  transaction  was  frustrated.  Observe  the  situation  in 
which  Dallas  stood.  He  was  not  only  the  custodier  of  Mac- 
leod's  fund,  but  he  was  employed  as  an  agent  to  effect  the  new 
loan.  In  that  capacity  he  transacted  with  Newte,  and  part  of 
the  bargain  was,  as  appears  expressly  on  the  face  of  the  deed, 
that  Newte  should  have  Howard's  preferable  security  to  the 
extent  of  £850.  If  Dallas  made  a  bargain  with  Newte  to  that 
effbct,  and  had  irat  given  him  a  subsisting  security,  but  one 
which  had  been  already  extinguished  by  confusion,  it  would 
have  been  a  fraud  both  on  his  part  and  on  Macleod's,  for  which 
both  Dallas  and  Macleod  would  have  been  responsible.  Whcn< 
ever  Dallas,  therefore,  was  employed  to  negotiate  a  new  loan 
on  these  terms,  and  obtained  an  assignation  of  Howard^s  an- 
nuity  bond  for  that  purpose,  he  did  not  hold  Howard's  bond 
merely  for  Macleod's  behoof—he  held  it  for  his  own  security 
also,  that  he  might  be  enabled  to  complete  the  transaction  which 
be  was  instructed  to  enter  into.  He  held  the  bond,  not  only 
as  Mr  Macleod's  trustee,  and  for  Macleod's  behoof,  but  like- 
wise for  his  own  security,  and  as  trustee  for  Mr  Newte,  or 
for  any  other  person  with  whom  he  tnin8.ictcd.     Confusion  is 


not  presumed,  nor  is  it  admitted,  in  any  case  where  there  is  a 
distinction  of  character  or  interest,  in  the  person,  who,  being 
debtor,  becomes  afterwards  creditor  in  the  debt.  This  is  ex- 
emplified in  the  common  case  of  an  entail,  where  the  heir  in  pos- 
session pays  off  a  debt  affecting  the  estate,  and  consequently  be- 
comes creditor  in  that  debt.  As  he  has  two  characters  in  him, 
both  as  heir  of  entail  and  as  an  individual,  it  is  presumed  in  law 
that  he  does  not  pay  up  the  debt  for  the  benefit  of  the  subsequent 
heirs  of  entail,  but  of  his  own  representatives,  although  this 
should  not  be  expressed  in  the  conveyance.  The  case  is  much 
stronger  here,  where  the  assignation  is  not  taken  to  the  bor- 
rower himself,  but  to  a  third  party,  that  the  borrower  may  not 
suffer  by  the  extinction  of  the  security.  To  say  that,  ex  ne- 
cessitate juris,  Mr  Macleod  and  his  trustee  must  be  held  as  one 
person,  appears  to  me  an  assumption  entirely  gratuitous.  The 
trustee,  as  I  have  already  said,  bad  a  separate  character  and  in- 
terest from  Mr  Macleod,  the  moment  he  was  employed  to  nego- 
tiate a  new  loan,  otherwise  he  could  not  have  carried  it  into 
effect  with  safety  to  himself.  I  am  not  aware  that  there  is  any 
decision  on  this  point,  because  I  imagine  it  never  was  doubted. 
The  question  is  resolved  by  the  general  principles  of  the  law 
of  Scotland.  Perhaps  there  may  be  some  more  difficulty  with 
regard  to  the  effect  of  Newte's  discharge.  I  rather  think  it 
would  have  been  more  regular,  that,  when  Newte  was  paid  off, 
at  least  it  would  have  been  more  in  accordance  with  usual  prac- 
tice, if  Newte  had  granted  an  assignment  to  Dallas,  instead  of 
a  discharge.  At  the  same  time,  it  appears  to  me,  upon  gene- 
ral principles,  that  the  proper  effect  of  that  discbarge  was  to 
disburden  Howard's  security  then  standing  in  Dallas's  person. 
According  to  our  system  of  conveyancing,  a  person  who  has  an 
infeftment  in  security,  has  an  heritable  estate  in  land  to  that 
extent,  and  it  is  to  be  treated  in  every  respect  as  any  other  title 
of  that  description.  The  discharge  to  Dallas  of  the  collateral 
security  was  not  a  discharge  to  Macleod.  It  merely  restored 
the  security  to  the  same  situation  in  which  it  was  before  the 
transaction  with  Newte.  It  put  an  end,  as  Mr  Anderson  ex- 
presses it,  to  Newte's  riding  interest  on  the  annuity  bond  which 
had  been  previously  granted  to  Howard.  What  I  have  said 
with  regard  to  this  security  applies,  a  fortiori,  to  all  the  others. 
With  regard  to  the  question  as  to  interest,  I  think,  on  the  well 
known  and  established  principle,  that  the  creditor  is  entitled  to 
impute  indefinite  payments  to  the  extinction  of  the  debt  which 
is  worst  secured,  that  Gordon's  trustees  might  allow,  the  inw 
terest  of  the  collateral  security  which  was  best  secured  to  ac- 
cumulate towards  its  extinction [Revised  by  Lord  Corehouae.] 

Lord  Mackenzie  concurred. 

The  Court 

'^  Repel  the  objections  stated  to  the  interest  and  claim  of  pre- 
ference for  Gordon  of  Milrig's  trustees,  and  rank  and  prefer 
the  said  trustees  in  terms  of  the  claim,  and  decern ;  and  remit 
to  the  I^ord  Ordinary  in  the  ranking,  to  proceed  further  as  shall 
be  just." 

Lord  Ordinary,  Cockburn. — A.  Anderson ;  M'Kenzie  and 
Sharpe,  W.S.,  Agents  for  Gordons A.  Wood;  W.  Mac- 
kenzie, W.S.,  Agent  for  D,  H»  Macleod,  ffc. — B.,  Cierk — 
fG.D.F.j 


\7th  January  1838. 

Second  Division. — (J.D.M.) 

No.   96. — James   Haddin,   Pttrsuer,   v.   Thomas. 
M'EwAN  and  Otuers,  Defenders. 

Bill  of  Exchange — Promissory- Note — Stamp  Act,  55  Geo.  IIT. 
c.  184 — Nullity — A  Utter  hearing,  **  we  acknowledge  to  have 
borrowed  and  received  from  you  £100,  which  we  will  repay  you 
at  the  term" — Held  to  be  a  promissory-note,  and  action  upon  it 
refused  in  respect  of  the  want  (f  stamp. 

This  was  an  action  broTight  by  the  pursuer,  as  sur- 
viving trustee  of  his  father,  John  Haddin,  setting: 
forth  r 
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"  That,  in  or  prior  to  the  montb  of  Marcb  1816,  the  aaid 
John  Haddin  advanced  and  lent  to  the  now  deceased  John 
M'Ewan,  writer  in  Glasgow,  and  the  also  now  deceased 
Thomas  Ballingall,  also  writer  there,  who  then  or  thereafter 
carried  on  business  as  writers  in  Glasgow,  under  the  firm  of 
M*Ewan  and  Ballingall,  the  sum  of  £100  Sterling,  for  which 
advance  they  granted  an  acknowledgment,  of  which  the  follow- 
ing is  a  copy : 

"  Glasgow,  \2th  March  1816.  Mr  John  Haddin,— Sir, 
We  acknowledge  to  have  borrowed  and  received  from  you  £100, 
which  we  will  repay  you  at  the  term,  and  remain.  Sir,  your 
roost  obedient  servants."  (Signed)  "  John  M'Kwan.  Thos. 
Ballingall." 

(Addressed  to)  "  Mr  John  Haddin,  senior,  Glasgow." 

"  That  to  the  said  obligation  and  sums  of  money  therein  con- 
tained, the  pursuer  acquired  right  by  the  disposition  and  settle- 
ment executed  by  the  said  deceased  John  Haddin,  senior,  or 
otherwise,  by  the  order  of  the  said  John  Haddin,  which  is  in- 
dorsed upon  the  said  obligation,  and  which  is  as  follows : 

"  27th  April  1821.  Pay  to  my  son,  James  Haddin,  the  above 
sum,  and  interest  due  thereon,  to  whom  the  same  is  assigned." 

(Signed)        "  John  Haddin,  senior." 

The  action  concluded  against  the  defenders,  as  re- 
presentatives of  M'Ewan  and  Ballingall,  for  payment 
of  the  principal  sum,  and  interest  from  12th  March 
1816. 

In  defence  it  was,  inter  alia^  pletided — That  the  do- 
cument libelled,  being  in  the  nature  of  a  promissory- 
nota,  was  null  for  want  of  stamp :  Pirie's  Representa- 
tives, 28th  February  1833,  11  S.  and  D^  473.  Jurist, 
Vol.  V.  p.  294. 

The  Lord  Ordinary,  in  respect  of  the  case  quoted, 
sustained  the  defence,  and  found  expenses  due. 

The  pursuer  reclaimed  and  eontendedy  That  in  form, 
the  acknowledgment  was  a  letter  and  not  a  promissory- 
note.  The  construction  of  the  Stamp  Act,  in  such  a 
case,  ought  to  be  favourable,  because  the  highest  pen- 
alty of  the  Act  applied  to  this  document,  if  viewed  as 
a  promissory-note. 

Xortf  GlenUe. — Why  did  you  not  try  to  get  it  stamped  ? 

Lord  JuMtice*  Clerk, — The  Act  of  Parliament  says,  we  shall  not 
look  at  any  document  which  requires  a  stamp  but  which  wants 
one.  The  Court  cannot  be  consulted  as  to  the  necessity  of  a 
stamp  in  this  way.  When  the  document  bears  a  stamp  it  may 
be  looked  at,  but  until  then,  in  terms  of  the  Act  of  Parliament, 
we  must  disregard  it. 

Lord  Medwyn — 1  never  saw  two  cases  so  much  alike,  as  this 
and  that  of  Pirie's  representatives.  It  is  impossible  to  hold  that 
this  is  not  a  promissory-note. 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord  Ordinary ^  Jeffrey. — Act,  G.  O.  Bell;   Dundas  and 

Jamieson,  W.S.,  Agentt Ah.  Solicitor- General  (Rutherfurd), 

Ivory;  James  Blalcolm,  S.S.C.,  Agent. — [J.D.M.1 


18/A  January  1838. 
Bbcond  Division (J.D.M.) 

No.  97. — Robert  Wemtss,  Advocatory  v.  Earl  of 
Morton  and  Otq£R9,  Heritors  of  Aberdoury  Re- 
^fondeniSp 

Parish  Church — Area — Division — Prescriptive  Right — Where 
there  had  been  no  division  of  the  area  of  a  parish  church — 
Held,  in  a  process  before  the  Sheriff  for  judicial  division,  that 
an  heritor  who  had  possessed  a  particular  seat,  by  tolerance, 
for  a  period  of  forty  years,  without  a  title,  could  not  found  on 
a  prescriptive  right  in  bar  of  the  division, 

The  parish  church  of  Aberdour  was  built  about  the 


year  1790,  but  no  judicial  division  of  the  area  was  made 
until  the  year  1832.  The  parish  is  entirely  landward. 
The  advocator  and  respondents  are  heritors.  By  tacit 
understanding,  the  several  heritors  were  allowed  to  pos- 
sess certain  pews,  and  this  continued  until  the  year 
1832,  when  it  was  resolved  to  have  a  judicial  divigion 
of  the  area.  An  application  was  accordingly  presented 
to  the  Sheriff  for  this  purpose,  who  sustained  the  ap- 
plication, and  appointed  a  day  for  the  heritors  to  meet 
and  choose  their  seats  in  priority,  according  to  their 
valued  rents. 

The  appointed  meeting  took  place  in  the  church,  at 
which  the  advocator's  agent  attended.  The  seat  which 
had  been  occupied  by  the  advocator,  and  which  he 
had  fitted  up  and  adorned,  was  selected  by  an  heritor 
who  had  a  prior  choice.  After  considerable  delay, 
owing  to  the  loss  of  the  process  of  division,  the  advo- 
cator, who  refused  to  acquiesce  in  the  division,  brought 
the  Sheriff's  interlocutor  under  review  of  the  Court  by 
advocation. 

He  pleaded — 1.  In  respect  to  the  possession  which 
he  and  his  predecessors  had  enjoyed  of  the  seat  in 
question,  it  must  be  presumed  that  they  had  right  to 
it,  in  virtue  of  a  legal  division  of  the  area  of  the  church, 
or  of  some  other  effectual  title.  2.  At  all  events,  the 
advocator,  in  respect  of  that  possession,  had  acquired 
a  clear  and  indefeasible  right  to  the  seat  in  question : 
Magistrates  of  Kinghorn,  6th  February  1761 ;  Mor- 
rison, 7918.  Cathcart  v.  Weir,  24th  November  1786 ; 
ib^  7928.  Smith  v.  Crawford,  22d  June  1826 ;  S.  and 
D.,  IV.  p.  738. 

The  respondents,  to  whom  the  advocator's  former 
seat  had  been  assigned,  answered — 1.  That  they  had 
right  by  law  to  a  proportion  of  the  area  of  the  church 
of  Aberdour,  corresponding  to  the  valued  rent  of  their 
lands  within  the  parish.  2.  That  as  there  never  had 
been  any  judicial  division  of  the  area  of  the  church, 
and  as  the  alleged  possession  by  the  advocator  of  the 
pew  which  he  claimed,  did  not  proceed  in  virtue  of  any 
written  contract  or  agreement  among  the  heritors  of 
the  parish,  there  was  no  bar  to  the  judicial  division 
which  was  sought,  and  regularly  obtained,  by  the  heri- 
tors in  the  year  1832.  3.  That,  in  the  circumstances 
of  the  case,  there  was  no  foundation  for  the  alleged 
presumption,  that  there  must  have  been  a  legal  division 
of  the  area  of  the  church.  Neither  has  the  advocator, 
by  the  mere  possession  alleged  to  have  been  had  by 
him,  of  the  pew  formerly  occupied  by  him,  acquired  an 
indefeasible  right  thereto. 

The  Lord  Ordinary  repelled  the  reasons  of  advoca- 
tion, and  remitted  to  the  Sheriff  simpUcitery  subjoining 
to  his  judgment  the  following  note : 

"  It  is  very  dear  to  the  Lord  Ordinary,  that  in  the  present 
case  there  is  no  room  for  the  presumption  which  was  acted  on 
in  the  cases  quoted  of  Greenock,  Kingbom,  and  Sinclair ;  the 
last  is  a  perfect  contrast  to  this  case.  Here  there  is  not  only 
no  positive  idlegation  of  any  regular  division,  but  it  is  quite 
dear,  as  nmtter  of  fiict,  that  no  such  division  ever  did  or  codd 
have  taken  place ;  and  it  is  not  even  averred  that  there  was 
any  division  by  agreement  of  the  parties.  All  the  fiwt  averred, 
and  at  last  admitted,  is,  that  because  there  was  no  division,  any 
body  took  possession  of  any  seat,  which  he  was  allowed  to  oe- 
cupy,  and  that  the  advocator  has  occupied  the  seat  in  question 
for  above  forty  years.  Taking  this  to  be  the  fact,  the  Lord 
Ordinary  is  of  opinion,  that  where  there  is  no  previous  special 
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right  of  property  averred,  as  in  tome  of  tbe  cases  cited,  such 
mere  occupancy,  against  the  clear  evidence  that  no  division 
ever  took  place,  can  give  no  permanent  right.  As  it  is  not  at 
all  averred,  that  the  advocator  or  his  predecessor  could  have  had 
any  right  to  a  seat  in  the  ratio  assumed,  according  to  his  va- 
luation, it  is  manifest  that  his  possession,  not  being  founded  on 
any  decree  of  division,  is  a  mere  possession  without  title,  on 
which  no  prescriptive  right  can  be  ever  founded. 

"  The  general  rule  is,  that  where  a  church  has  never  been 
regularly  divided,  any  heritor  may  require  this  to  be  done. 
Special  rights  of  property,  as  in  the  case  of  North  Leith,  may 
be  established,  and  when  made  out,  must  be  regarded  in  the 
division.  But  the  advocator  pretends  no  such  special  rights, 
and  alleges  nothing  but  an  avowed  usurpation  by  tolerance,  and 
it  is  very  clear  that  if  his  plea  were  sustained,  it  would  overset 
and  prevent  the  division  altogether." 

The  advocator  reclaimed.     On  advising, 

Lord  JuUiee^  Clerk. — The  general  rule  of  law  which  regu- 
lates this  case,  is  most  accurately  stated  by  Mr  Erskine  (B.  II.  t.  6, 
§  11.)  To  bar  the  present  demand  for  a  judicial  division  of 
the  area  of  this  church,  it  must  be  shown  that  a  division  has  al- 
ready been  made.  In  the  case  of  Greenock,  there  was  imme- 
morial possession  for  twice  the  period  of  the  long  prescription, 
and  the  decision  just  found,  that  where  there  was  such  imme* 
iDorial  possession,  there  was  a  presumption  that  every  thing 
had  been  legally  done  at  a  former  period.  The  same  was  found 
in  the  case  of  Ringhorn;  but  the  present  is  quite  different. 
In  such  a  question,  prescription  alone  cannot  give  a  title.  There 
is  no  averment  of  any  thing  like  a  judicid  division;  and  I 
think,  therefore,  the  Lord  Ordinary  has  decided  the  case  on 
most  dear  grounds.  Prescription  can  have  no  application  here, 
for  this  party  merely  possessed  hf  tolerance ;  and  he  can  have 
no  right  to  the  seat,  now  that  a  judicial  division  of  the  area  of 
tbe  church  is  claimed. 

Lord  GUnlee* — I  am  entirely  of  the  same  opinion.  An  heri- 
tor has  a  general  right  to  a  portion  of  the  area  of  the  parish 
church ;  but  this  must  be  rendered  special,  either  by  a  division 
among  the  heritors  themselves,  or  by  judicial  division.  How 
can  any  party  claim  the  benefit  of  possession  in  such  a  case  as 
this  ?  There  is  no  vestige  of  any  agreement ;  and  can  the  lact 
of  an  heritor  taking  possession  of  a  particular  part  of  the  area 
of  this  church  by  tolerance,  be  held  to  bar  a  regular  judicial 
division. 

Lord  Medwyn  had  doubts  about  the  interlocutor.  If  a  divi- 
sion before  the  Sheriff  had  been  a  necessary  step,  that  might 
alter  his  view,  but  the  heritors  might  agree  among  themselves, 
without  any  written  agreement ;  and  his  Lordship  thought  prac- 
tice might  regulate ;  and  the  question  then  was,  whether  this 
party,  after  possession  of  his  pew  for  forty  years,  and  fitting  it 
up,  and  keeping  it  in  repair,  was  to  be  turned  out  by  a  new 
division  of  the  church.  The  question  might  have  been  dif- 
ferent, if  a  new  seating  of  the  church  had  been  required.  The 
advocator  had  not  more  than  his  proportion  of  the  church ;  and, 
on  the  whole,  his  Lordship  thought  the  possession  sufficient  to 
infer  an  agreement. 

Lord  Meadowhank  absent. 

Their  Lordships  then 

**  Adhere  to  the  interlocutor  complained  of;  refuse  the  desire 
of  the  note ;  but  reserving  to  the  advocator  his  claim  for  any 
expense  he  may  have  incurred  in  fitting  up  the  seat  in  the 
church  firom  which  he  is  removed ;  of  new  find  expenses  due," 
*c. 

Lord  Ordinary,  Moncreiff. — Aei,  Marshall;  Thomson,  Elder, 

and   Burn,   W.S.,  Agents Alt.    Solicitor-General  (Ruther- 

furd),    Whigham ;   Davidson   and  Syme,    W.S.,   Agents 

fJ.D.M.] 


19^  January  1838. 

First  Division (G.D.F.) 

No.  98. — Majob-Genebal  Sib  Coliii  Campbell, 
K,C,B^  Pursuer,  v.  The  late  J.  K.  Campbell  and 
his  Representative,  Miss  Maby  K.  A.  Campbell, 
and  Andbew  Clason,  Defenders, 

Agent  and  Client — Liability — Employment — An  agent  having 
been  employed  by  a  party  to  lend  out  money  on  heritable  secv- 
rity,  and  at  a  considerable  distance  of  time^  during  which  se- 
veral circumstances  conspired  to  depreciate  the  value  of  the 
estate,  and  the  lender  was  unable  to  recover  —  Circumstances 
in  which  held,  that  the  agent  was  liable  in  repetition,  in  re-' 
spect  he  had  failed  in  the  essential  duty  of  an  agent,  to  search 
the  record  of  incundtranees,  and  to  communicate  to  the  eUeni 
the  state  and  amount  of  prior  real  burdens  as  they  stood  in  the 
record. 

Question  raised  on  the  bench,  as  to  the  extent  of  liability 
for  which  an  agent  is  subject,  where  the  demand  for  repetition 
is  brought  by  the  lender,  after  a  distance  of  time,  against  the 
agent  for  neglect  of  professional  duty,  in  failing  to  search  the 
records,  and  where  circumstances  conspired  to  depreciate  the 
value  of  the  estate  over  which  the  loan  was  taken. — Obiter  on 
the  bench,  that  an  agent  is  equally  bound  to  search  the  records 
in  a  loan  transaction,  and  consequently  liable  for  neglect,  whe^ 
ther  he  act  in  a  friendly  capacity  or  as  paid  agent  in  the 
tra$uaction. 

The  pursuer,  who  had  previously  lent  his  brother- 
in-law,  Mr  Campbell  of  Lochend,  a  considerable  sum  of 
money  on  his  personal  security,  was,  in  1819)  applied  to 
to  make  a  further  loan  of  money  on  his  behaif.  The 
pursuer's  brother,  Captain  Campbell,  had  also  lent  Mr 
Campbell  of  Lochend  a  sum  of  money  on  personal  se- 
curity. When  the  application  was  made  to  the  pur- 
suer to  make  further  advances,  it  would  appear  that 
Lochend  was  then  in  labouring  circumstances,  though 
it  was  believed,  at  the  time  of  the  application,  that  his 
property  was  then  sufficient  to  meet  his  liabilities.  The 
pursuer,  and  his  brother  Captain  Campbell,  having  en- 
tertained the  idea  of  assisting  Lochend,  employed 
Messrs  Campbell  and  Clason,  W.S.,  or  at  all  events 
Mr  Campbell,  to  obtain  such  information  as  would 
enable  them  to  judge  of  the  propriety  of  acceding  to 
the  proposal  for  further  accommodation ;  and  Captain 
Campbell,  who  was  then  in  Edinburgh,  frequently 
formed  the  medium  of  communication  between  the 
parties,  but  it  was  denied  that  he  had  any  authority  to 
bind  the  pursuer.  The  pursuer  averred  that  he  and  his 
brother,  in  entertaining  the  idea  of  further  assistance, 
never  intended  to  interfere,  without  obtaining  unex- 
ceptionable security;  because,  though  they  did  not 
know  the  amount  of  Lochend's  embarrassments,  they 
were  aware  that  he  was  in  difficulties.  In  these  circum- 
stances, the  pursuer  averred,  that  in  answer  to  one  of 
his  communications,  Mr  J.  K.  Campbell  stated  that  the 
heritable  incumbrances  on  Lochend  amounted  to  about 
£8000,  but  that  the  estate  was  valued  at  about  £16,000. 
The  pursuer,  in  these  circumstances,  agreed  to  ad- 
vance a  further  sum,  in  addition  to  the  previous  loan ; 
and  his  brother,  Captain  Campbell,  abo  agreed  to  mi^ke 
an  additional  advance.  For  these  two  sums  an  heri- 
table security  was  stipulated,  and,  accordingly,  a  deed 
was  prepared  in  the  office  of  the  defender,  the  late  J.  K. 
Campbell,  in  favour  of  the  lenders,  which  was  executed 
on  8th  June  1820,  and  infeflment  passed  on  the  23d 
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June  thereafter.  Full  payment  of  the  fees  for  prepar- 
ing the  bond,  and  negotiating  the  loan,  and  conducting 
the  transaction,  were  charged  and  paid  to  the  agents, 
though,  according  to  practice,  the  agent  of  the  lender 
does  not  charge  separate  fees  for  meetings  and  corres- 
pondence, but  is  paid  an  ad  valorem  fee  on  the  loan. 
The  bond  was  executed  on  8th  June,  but  it  was  not 
till  July  and  August  that  the  sum  to  be  advanced  was 
remitted  by  the  lenders  to  Mr  J.  K.  Campbell  the 
agent ;  and  before  the  remittance  was  eventually  made. 
Captain  Campbell,  who  was  then  in  London,  addressed 
the  following  letter  to  Mr  J.  K.  Campbell :  • 

"  London,  I7th  July  1820. 
"  My  Dear  Sir, — Both  my  brother  and  myself  have  been 
out  of  town  for  some  days  past,  or  your  letter  would  have  been 
sooner  answered.  He  will  have  the  money  ready  in  a  day  or 
two,  when  I  will  inform  you  how  it  is  to  be  received.  I  sup- 
pose you  have  made  every  necessary  inquiry  at  the  Register 
Office,  that  not  more  than  eight  thousand  some  odd  hundreds 
of  heritable  bonds  were  on  the  estate  before  this  last  of  ours 
(meaning  the  heritable  bond  taken  in  his  and  bis  brother's  &- 
vour),  as  it  will  nearly  amount  to  its  value.  You  do  not  say 
any  thing  about  the  power  of  sale,  &c.  &c.  in  a  year ;  but  I 
suppose  you  have  it  also.  X16,000  I  do  not  think  the  value  of 
the  estate,  and  Mr  Downie  (if  it  was  him  that  offered  for  it) 
may  be  assured  that,  with  my  consent,  he  shall  not  have  it  at 
that  price.  Mr  Lawrie  informed  me  he  had  written  to  you 
relative  to  Major  Forty's  hundred  pounds,  &c.  Believe  me," 
&c. 

Previous  to  tliis  letter.  Captain  Campbell  had  paid 
up  his  part  of  the  loan,  and  the  above  letter  refers  to 
the  portion  payable  by  the  pursuer.  The  pursuer  aver- 
red that  it  was  part  of  the  arrangement,  that  the  sum 
they  were  to  advance  should  be  paid  at  the  sight  of 
Mr  J.  K.  Campbell,  to  extinguish  the  interest  on  heri- 
table debts,  and  on  claims  on  which  real  diligence  had 
been  used,  so  as  to  reduce  the  incumbrances  and  en- 
large the  security  of  the  lenders,  and  that  Mr  J.  K. 
Campbell  was  cognizant  of  this,  as  appeared  by  his 
letter  of  31st  March  1823.  It  appeared,  however,  that 
the  loan,  when  remitted,  was  paid  over  by  J.  K.  Camp- 
bell to  Lochend's  agent,  who  disposed  of  it  as  he  saw 
fit,  and  a  great  portion  of  it  was  paid  to  extinguish 
claims  of  a  personal  nature. 

In  1821,  Lochend  was  sequestrated,  and  in  Novem- 
ber 1822,  the  estate  was  sold  by  public  auction  for 
£12,500.  In  a  scheme  of  ranking  which  was  prepared, 
it  came  out  that  the  price  was  swallowed  up  by  heri- 
table creditors,  whose  securities  stood  on  the  record  of 
a  prior  date  to  the  pursuer's,  and  there  was  no  avail- 
able personal  property. 

It  appeared  that  at  or  before  the  time  the  pursuer's 
heritable  bond  was  executed,  there  stood  on  the  record, 
in  addition  to  the  sums  secured  by  the  heritable  bonds, 
of  which  the  pursuer  had  been  made  aware,  a  larger 
amount  of  real  burdens  than  had  been  communicated 
to  him,  viz.,  the  record  showed,  according  to  the  pur- 
suer's statement,  that  the  sum  on  heritable  bonds 
amounted  to  £9000,  and  a  further  sum  of  interest 
thereon  of  £1400,  accumulated  afterwards  to  £2519. 
Inhibitions  to  the  extent  of  £23,242  affected  the  estate 
besides.  In  1830,  however,  the  record  was  purged  of 
one  inhibition  to  the  extent  of  £20,000,  which  had 
been  used  on  the  dependence  of  an  action,  but  was 
subsequently  scored,  on  absolvitor  being  obtained  in  the 
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action.  The  remainder  was  however  made  good  in  the 
ranking. 

The  pursuer  was  ranked  pari  passu  with  the  inhibit- 
ing creditors  for  that  part  of  the  sum  in  the  bond  which 
consisted  of  advances  made  prior  to  the  inhibitions, 
and  drew  £578  ;  but  in  regu*d  to  the  additional  ad- 
vance in  1820,  he  was  excluded  by  preferable  claims, 
and  received  no  payment  whatever. 

The  pursuer  accordingly  brought  this  action  against 
the  defenders  for  the  loss  he  had  sustained,  in  respect 
of  the  insufficient  security,  concluding  for  payment  of 
£4000,  or  at  least  of  the  sum  of  additional  advance  in 
1820,  and  pleaded — (1.)  The  defender,  Mr  Clason,  and 
the  late  Mr  John  Kirkpatrick  Campbell,  undertook  in 
their  social  capacity,  or  at  least  the  late  Mr  John  Kirk- 
patrick Campbell  undertook  a  proper  professional  em- 
ployment in  the  matter  of  the  loan  in  question,  and 
they  or  be  having  committed  professional  negligence 
and  breach  of  duty,  the  pursuer  is  entitled  to  repara- 
tion for  the  loss  thereby  occasioned.  (2.)  The  pursuer 
is  entitled  to  claim  the  whole  sum  concluded  for,  or 
such  part  thereof  as  shall  be  shown  to  be  the  amount 
of  the  whole  damage  and  expense  occasioned  by  the 
negligence  and  breach  of  duty  libelled  on.  In  any 
event,  the  pursuer  is  entitled  to  claim  the  whole  amount 
of  the  new  advance  made  by  him  in  1820,  which  has 
been  entirely  lost  to  him,  and  which  would  not  have 
been  made,  had  he  not  been  misled  by  the  erroneous 
information  communicated  to  him. 

It  was  denied  in  the  defence  that  this  was  a  loan 
transacted  on  the  common  footing,  and  it  was  averred 
that  the  lenders,  the  pursuer  and  his  brother,  who  were 
nearly  related  to  the  borrower  (one  of  them  being  mar- 
ried to  Lochend's  sister),  never  intended  or  stipulated 
for  the  same  security  that  third  parties  would  have  done : 
indeed  they  were  aware  that  the  value  of  Lochend's  pro- 
perty would  ultimately  depend  on  the  market  price  of 
land  when  it  became  necessary  to  sell.  The  late  Mr 
Campbell  had  given  friendly  advice  to  the  lenders  only, 
and  was  not  the  lender's  ordinary  agent.  The  lenders 
placed  implicit  reliance  on  the  statements  of  the  bor- 
rower, with  regard  to  the  amount  of  his  difficulties  and 
heritable  incumbrances ;  and  it  was  stated,  that  be- 
fore the  loan,  they  were  shown  a  list  of  pressing  debts, 
among  which  were  those  in  virtue  of  which  inhibi- 
tion had  been  used.  Accordingly,  they  agreed  to  the 
loan  entirely  on  the  faith  of  Lochend's  own  repre- 
sentations, without  stipulating  for  any  search  of  incum- 
brances. In  relation  to  the  letter  of  17th  July  1820, 
it  was  explained,  that  it  showed  that  the  lenders  did 
not  stipulate  for  a  complete  search,  but  only  expressed 
an  anxiety  lest  more  should  turn  out  to  be  secured  by 
way  of  heritable  bonds  than  the  £8000  of  which  they 
were  aware,  and  not  that  they  were  desirous  to  ascertain 
the  amount  of  real  burdens ;  and  they  were  made  aware 
previously,  that  the  heritable  bonds  amounted  to  about 
£8000  or  thereby.  Further,  it  was  averred  that  the 
pursuer  must  be  held  to  have  been  aware  of  the  ex- 
istence of  inhibitions ;  for  Captain  Campbell  had,  be- 
fore the  pursuer's  part  of  the  loan  of  1820  was  remitted 
from  London,  given  authority  to  Mr  J.  K.  Campbell 
to  deliver  a  guarantee  to  a  creditor  who  had  used  in- 
hibition (one  of  £2000)  to  see  the  debt  paid,  in  case  of 
its  being  found  due.     (It  was  denied,  however,  by  the 
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pursuer  that  this  proceeding  of  his  brother  could  affect 
him.)  It  was  after  this  proceeding  of  Captain  Camp- 
bell's that  the  before-quoted  letter  of  17th  July  1820 
was  addressed  to  Mr  J.  K.  Campbell  from  London,  in 
regard  to  the  pursuer's  part  of  the  loan ;  and  it  was 
averred  that  Captain  Campbell  was  privy  to  the  money 
being  applied  to  the  payment  of  debts  not  heritably  se- 
cured, and  that  he  had  various  meetings  on  this  sub- 
ject with  the  parties,  where  the  nature  of  the  debts  on 
which  inhibition  had  been  used  was  explained,  and  the 
interest  provided  for  out  of  the  loan  ;  and  it  was  fur- 
ther averred,  that  in  reality,  at  the  date  of  the  loan, 
no  more  was  secured  on  the  estate,  by  way  of  real  bur- 
den, than  the  £8000,  of  which  the  lenders,  it  was  al- 
leged, had  full  notice.  The  depreciation  in  the  value 
of  land,  the  great  expense  incurred  in  the  sequestra- 
tion, amounting  to  £2000,  completely  explained  the 
reason  why  Lochend's  views  had  not  been  realised, 
without  impeaching  the  acting  of  the  late  Mr  J.  K. 
Campbell ;  and  it  was  averred  that  the  lenders,  in  their 
letters,  expressed  themselves,  subsequent  to  the  loan, 
satisfied  of  Lochend's  solvency.  Lochend  was  in  dif- 
ficulties, but  the  lenders  had  confidence  that  the  repre- 
sentations of  the  borrower  would  be  realised ;  but  in 
consequence  of  the  depreciation  in  the  value  of  land 
and  farm-stocking,  his  affairs  fell  into  irretrievable  em- 
barrassment ;  but  even  after  that,  and  when  the  pur- 
suer and  his  brother  were  perfectly  aware  of  the  situa- 
tion of  matters,  and  that  they  could  not  draw  payment, 
they  still  continued  to  employ  the  defenders  in  their 
capacity  of  agents,  in  various  matters  of  importance 
in  relation  to  Lochend's  afiairs,  and  it  was  not  till 
1 835  that  this  action  was  raised.  It  was  denied,  on 
the  part  of  Mr  Qason,  that  he  had  any  thing  to  do 
with  the  loan,  and  he  explained  that  it  was  the  late 
Mr  J.  K.  Campbell  who  was  concerned  with  the  trans- 
action; and,  at  the  debate,  it  was  stated  at  the  bar 
by  the  defenders'  counsel,  that  the  action  was  truly 
insisted  in  against  Mr  Campbell's  daughter,  his  repre- 
sentative. 

The  defenders  plecuied — (1.)  That  there  never  was 
any  professional  emplo3rment.  (2.)  That  the  pur- 
suer relied  entirely  on  Lochend's  own  statements  in 
regard  to  his  liabilities.  (3.)  The  circumstances  under 
which  the  advance  by  the  pursuer  was  made,  take  the 
question  altogether  out  of  the  case  of  a  party  lending 
money  to  a  stranger,  and  employing  a  man  of  busiuess 
in  the  ordinary  course  for  the  purpose  of  investing  it; 
and  consequently,  those  responsibilities  do  not  arise, 
which  might  otherwise  be  incurred  by  a  law  agent,  in  the 
event  of  the  prior  heritable  burdens  not  having  been  ac- 
curately ascertsdned  by  him.  ^4.)  By  employing  the  de- 
fenders subsequent  to  the  period  when  the  pursuer  was 
aware  of  the  true  state  of  matters,  the  presumption 
was,  that  the  pursuer  had  departed  from  all  claim  on 
the  score  of  professional  liability  in  the  case.  (5.) 
Farther,  the  claim  insisted  in  is  groundless,  because,  in 
point  of  fact,  the  prior  securities  affecting  the  estate  of 
Lochend,  were  not  greater  in  amount  than  the  pursuer 
was  perfectly  aware  of;  and  in  particular,  the  heritable 
bonds  for  the  amount  of  which  alone  the  pursuer  has 
pretended  that  he  relied  upon  the  information  of  Mr 
John  Kirkpatrick  Campbell,  did  not  exceed  the  sum  at 
which  thoy  had  been  all  along  stated  to  the  pursuer  or 


his  brother  Captain  Campbell,  who  acted  for  him.  (6.) 
At  the  date  of  the  security,  and  taking  the  estate  of 
Lochend  at  its  then  value,  and  at  the  value  at  which  it 
was  estimated  by  the  pursuer  and  his  brother,  the  se- 
curity was  perfectly  ample  and  sufiicient.  Taking  the 
estate  at  that  value,  there  is  no  ground  for  pleading 
that  the  pursuer  would  not,  upon  the  securit}'  granted 
him,  have  made  the  loan  he  did,  although  he  had 
known  all  the  circumstances  as  to  the  incumbrances 
of  which  he  now  thinks  proper  to  pretend  that  he  was 
ignorant.  (7.)  In  considering  the  sufficiency  of  the 
security  obtained  by  the  pursuer,  it  is  the  advance  then 
made  by  him  and  his  brother  that  can  alone  be  looked 
to.  The  old  advances  which  previously  stood  upon 
personal  security  must  be  thrown  out  of  view ;  for  it  is 
only  as  respects  the  new  advance  that  it  can  be  said 
that  full  security  was  made  a  condition  of  granting  it, 
although  no  doubt  it  was  an  object  to  get  the  old  ad- 
vance included  in  the  security,  and  to  make  the  best 
of  it. 

"  2Sih  June  1837 The  Lord  Ordinary  having  heard  parties* 

procurators,  and  considered  the  whole  process  and  productions. 
Finds  that  the  defender,  the  late  John  Kirkpatrick  Gamphell, 
one  of  the  partners  of  the  company  of  Campbell  and  Clason,  was 
employed  by  the  pursuer,  and  by  his  brother,  Captain  Patrick 
Campbell,  to  carry  into  effect  a  loan  which  these  parties  had 
agreed  to  make  to  their  brother-in-law,  Mr  Campbell  of  Loch- 
end, upon  heritable  security :  Finds  that  the  said  heritable  se- 
curity was  accordingly  prepared  by  Messrs  Campbell  and  Clason, 
the  defenders,  and  charged  in  their  accounts  at  the  usual  rates : 
Finds  it  not  proved  that  the  defender,  the  said  John  Kirkpatrick 
Campbell,  or  the  company  of  Campbell  and  Clason,  were,  pre- 
viously to  the  advance  of  the  money  on  the  said  security,  re- 
lieved by  their  employers  from  the  obligation  to  take  the  usual 
precaution  of  searching  the  records,  forming  an  essential  part  of 
the  duties  of  a  professional  adviser  in  such  transactions :  Finds 
it  not  averred  by  the  defenders,  that  any  such  search  of  records 
was  made  by  them  before  the  said  transaction  was  completed  : 
Finds,  that  in  consequence  of  the  inadequacy  of  the  price  ob- 
tained  for  the  lands  on  which  the  heritable  security  was  granted, 
the  pursuer  has  been  unable  to  recover  payment  of  the  money 
advanced  by  him  :  Finds  that,  in  these  circumstances,  the  pre- 
sent summons  has  been  raised  by  the  pursuer  on  two  grounds : 
Ist,  That  the  defender  or  defenders  had  &iled  to  inform  the 
pursuer  of  the  nature  and  amount  of  the  debts  preferably  affect- 
ing the  estate ;  and,  2d!jf,  That  the  defenders  undertook  to  se- 
cure the  application  of  the  sum  advanced  to  the  payment  of  the 
debts  preferably  affecting  the  estate,  and  had  fiuled  to  do  so : 
Finds  that  the  leading  conclusion  of  the  action  is  for  the  loss 
incurred  by  the  pursuer,  in  consequence  of  the  alleged  breach 
or  neglect  of  duty  by  the  defenders,  as  aforesaid :  Finds,  in  re- 
gard to  the  first  ground  of  action,  that  in  the  special  circum- 
stances of  this  case,  as  established  by  the  correspondence,  the 
pursuer  has  not  proved  that  the  loss  or  damage  arising  from  the 
transaction  is  imputable  to  the  failure  of  the  defenders  to  make 
the  usual  searches  of  the  records  before  the  transaction  was 
entered  into  ;  and  finds,  in  regard  to  the  second  ground  of  ac- 
tion, that  the  documents  and  correspondence  forming  the  evi- 
dence in  the  cause,  are  negative  of  the  averments  of  the  pursuer, 
and  therefore,  assoilzies  the  said  defenders  from  the  conclusions 
of  the  acdon,  and  decerns :  Finds  the  said  defenders  entitled  to 
expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor. 

"  Note The  defender,  Mr  Campbell,  was  employed  by  the 

pursuer  and  his  brother,  then  Captain  Patrick  Campbell,  to 
carry  through  a  loan  on  heritable  security.  The  presumption, 
of  course,  is,  that  they  were  employed  on  the  usual  understand- 
ing as  to  their  professional  duty,  and  that  presumption  is  con- 
firmed by  their  account,  charging  the  usual  rates  for  their  ser- 
vices.    There  is  no  evidence  that  they  were  dispensed  from  the 
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performance  of  any  part  of  those  duties.  On  the  contrary,  it 
appears  from  the  letter  of  the  17th  July  1820,  from  Captain 
Patrick  Camphell,  who  took  the  principal  charge  of  the  matter, 
that  he  relied  on  inquiries  having  been  made  at  the  Register 
Office,  to  ascertain  how  far  the  estimated  value  of  the  estate 
would  support  the  preferable  burdens,  when  increased  by  the 
proposed  loan.  It  is  true  the  letter  only  mentions  '  heritable 
bonds,'  but  the  object  of  the  writer  is  sufficiently  clear  from 
the  context.  Had  the  transaction  been  followed  out  in  the 
usual  way,  and  had  the  money  been  paid  over  to  the  bor- 
rower, and  the  application  of  it  left  entirely  at  his  discretion,  it 
would  have  been  difficult  for  the  defenders,  in  the  event  of  a 
shortcoming  occasioned  by  preferable  debts  standing  on  the  re- 
cord, and  not  communicated  to  the  lender,  to  screen  themselves 
from  the  liability  to  make  good  the  loss  arising  from  that  defi- 
ciency. But  this  was  not  the  course  followed  here.  It  is 
proved  that  the  lenders  made  the  advance  for  the  purpose  of  re- 
lieving the  borrower  of  his  *  pressing  debts.'  And  they  stipu- 
lated for,  and  actually  eiercised  the  right  of  controlling  the  ap- 
plication of  the  sum  so  borrowed ;  for  the  Lord  Ordinary  con- 
siders it  to  be  sufficiently  proved,  indeed,  it  was  hardly  denied 
at  the  debate,  that  in  this  particular.  Captain  Patrick  Camp- 
bell acted  not  only  for  himself,  but  for  his  brother,  the  pur- 
suer. Accordingly,  the  second  issue  for  the  pursuer  was 
abandoned,  and  indeed,  it  was  completely  negatived  by  the 
evidence;  and  the  question  arises,  whether,  in  the  special 
circumstances  of  this  case,  the  pursuer  has  proved  the  loss 
and  damage  to  have  arisen  from  the  failure  of  the  defenders 
to  search  the  records  previously  to  the  advance  of  the 
money? 

"  This  failure  is  of  importance  only  in  regard  to  the  inhibi- 
tions. For  the  Lord  Ordinary  thinks  it  is  proved,  that  the  parties, 
or  at  least  Captain  Patrick  Campbell,  who  acted  for  both,  was 
apprised  of  the  amount  of  the  heritable  bonds  before  the  money 
was  advanced.     And  in  regard  to  the  inhibitions,  the  Lord  Or- 
dinary cannot  adopt  the  argument  of  the  pursuer,  that  the  simple 
fact  of  inhibitions  to  a  large  nominal  amount  appearing  on  the 
register,  is  sufficient  to  render  the  defenders  liable  for  the  whole 
debt,  though  the  greater  part  of  those  inhibitions  were  of  no 
avail,  and  were  practically  extinguished  long  before  the  money 
was  advanced,  by  decreets  of  absolvitor  in  the  actions  on  whidi 
they  were  laid.     In  the  first  place,  he  doubts  whether  the  lia- 
bility of  an  agent,  for  a  mere  failure  to  search  the  records,  un- 
attended by  any  evidence  of  an  intent  to  deceive,  can  be  carried 
fiirther  than  an  implied  or  constructive  warrandice,  that  the 
estate  is  free  from  available  burdens,  or  can  be  extended  to  an 
absolute  warrandice  of  the  debt,  in  the  event  of  a  deficiency  of 
value,  or  supervening  eviction,  on  a  ground  independent  of  those 
available  burdens,  and  which  the  search  of  the  records  could 
not  have  disclosed.     Secondly,  He  does  not  think  that  this 
ground  of  action  is  admissible  under  the  present    summons. 
It  is  clear  from  the  passage  at  the  middle  of  p.  4,  that  the  ground 
of  action  here  is,  loss  arising  from  the  amount  of'  incumbrances 
actually  affecting  the  estate  at  the  period  of  the  loan,'  and  con- 
tinuing to  affect  it  at  the  period  of  the  sequestration,  independent- 
ly of  other  incumbrances,  such  as  '  inhibitions  used  on  depending 
actions  against  the  said  John  Campbell,  which  proved  in  the 
end  ineffectual  to  attach  the  estate,  in  consequence  of  the  said 
John  Campbell  obtaining  decrees  of  absolvitor.'    Now,   this 
being  the  ground  of  action,  and  the  nature  of  the  liability  sought 
to  be  enforced,  the  Lord  Ordinary  does  not  think  it  proved  in 
this  case,  that  the  loss  has  arisen  from  the  defenders'  negligence 
or  breach  of  duty ;  for  whatever  may  have  been  the  case  as  to 
the  original  loan,  the  special  application  of  the  sum  so  ad- 
vanced was  not  made  on  any  reliance  on  the  professional  opinion 
of  the  defenders,  or  either  of  them.     The  whole  of  this  part  of 
the  transaction  was  managed  by  Captain  Patrick  Campbell,  who 
b  proved,  by  the  documents  in  process,  to  have  haid  repeated 
consultations  with   the  borrower's  agent  on  the  nature  and 
amount  of  the  borrower's  other  debts,  who  may  fairly  be  pre- 
sumed to  have  been  informed  of  the  inhibitions,  the  amount  of 
which  was  at  that  time  known  to  Mr  Martin,  the  borrower's 
agent,  and  who  seems,  in  his  selection  of  the  debts  to  be  paid  off 
by  the  loan,  to  have  waived  all  consideration  of  the  security  of 


himself  and  his  brother,  and  to  have  been  moved  exclusively  by 
the  consideration  of  the  pressure,  which  it  was  most  important 
for  his  brother-in-law,  the  borrower's  comfort,  to  be  relieved 
of.  Indeed,  it  is  proved  that  Captain  Campbell  insisted,  con- 
trary to  the  suggestion  of  the  agents,  on  payment  of  various 
debts  purely  personal,  and  that,  idthough  this  application  left 
unprovided  for  the  arrears  of  the  interest  of  the  heritable  bonds 
of  which  he  was  confessedly  apprised.  Considering,  then,  the 
very  special  circumstances  of  this  case, — in  particular,  that  the 
lenders  had  the  control  of  the  money  advanced  to  the  borrower, 
that  the  loss  seems  mainly  to  have  arisen  from  the  way  in 
which  they  exercised  that  control,  and  that  it  was  npt  exeidsed 
on  the  professional  responsibility  of  the  defenders, — ^tbe  Lord 
Ordinary  does  not  think  that  the  pursuer  has  proved  the  con- 
nection between  the  loss,  and  the  omission  imputable  to  the  de- 
fenders previous  to  the  advance  of  the  money. 

'*  Accordingly,  it  is  to  be  observed  that  Captain  Campbell, 
who  was  the  acting  party  in  the  whole  transaction,  both  for 
himself  and  his  brother,  does  not,  during  the  whole  correspon- 
dence, nnake  the  slightest  complaint  of  there  having  been  any 
neglect  of  duty  on  the  part  of  the  defenders.  On  the  contrary, 
in  his  letters  of  2d  and  3d  March  1821,  to  the  defender  Mr 
Campbell,  he  asks  the  defender  to  get  firom  the  Register-Office 
an  exact  account  of  the  heritable  debts  and  inhibitions,  for  the 
purpose  of  ascertaining  whether  it  would  be  safe  for  himself 
and  bis  brother  to  nutke  any  farther  advances.  Neither  can  it 
be  thrown  out  of  view,  that  although  the  pursuer  was  informed 
as  early  as  the  month  of  April  (see  letter  of  the  pursuer  to  the 
defender  of  5th  April  1821,  and  pursuer's  letter  to  Captain 
Campbell  of  the  Uth  April),  not  only  of  the  existence  of  the 
inhibitions,  but  of  the  legal  effect  of  them  upon  his  own  heri- 
table security,  he  never  seems  to  have  made  any  complaint  up- 
on the  subject,  until  the  11th  of  March  1823  (see  letter  of  that 
date,  p.  81,  defenders'  appendix),  and  he  maide  no  deoiand  on 
the  defenders  on  that  ground,  until  the  10th  February  1825,  and 
that  long  after  various  proceedings,  in  which  the  defender  had 
been  professionally  and  confidentially  consulted  concerning  the 
affairs  of  the  debtor,  then  bankrupt,  and  in  which  a  regard  for 
his  own  security  might  have  dictated  a  very  different  course, 
had  he  been  duly  apprised  that  there  was  any  intention  of  ren- 
dering him  liable  for  any  part  of  the  loan  in  question. 

**  Upon  the  whole,  then,  while  the  Lord  Ordinary  does  not 
mean,  in  the  slightest  degree,  to  trench  on  the  general  lules 
touching  the  liability  of  professional  persons  for  the  oonse- 

Suences  of  the  violation  or  neglect  of  their  professional  duty,  he 
oes  not  think  that,  under  the  very  special  circumstances  of 
this  case,  and  a  fair  consideration  of  the  voluminous  correspon- 
dence forming  the  evidence,  the  pursuer  has  nutde  out  his 


Both  parties  redaimed.     At  advising, 

Lord  President, — I  am  sure  the  Court  will  be  of  opinion 
with  me,  that  I  did  right  in  suggesting  to  the  parties  to  with- 
draw this  case  from  the  jury,  as  being  in  its  shape  ^uite  unsuited 
for  jury  trial.  (The  case  had  been  remitted  to  a  jury,  but  the 
parties,  on  the  suggestion  of  the  Lord  President,  agreed  to  re- 
mit it  again  to  the  Court  of  Session). 

Lord  GiUUi. — I  certainly  agree  with  your  Lordship  that  the 
case  was  not  suitable  for  the  Jury  Court,  and  I  was  going  to 
say  (his  Lordship  had  been  interrupted  by  the  Lord  President,) 
that  before  this  discussion  at  the  bar,  I  had  formed  an  opinion 
different  from  the  Lord  Ordinary,  and  now,  after  the  argument, 
I  am  more  confirmed  in  my  first  opinion.  I  hold  it  to  be  the 
bounden  and  essential  duty  of  an  sgent  who  is  employed  in  a  loan 
transaction,  to  search  the  record  of  incumbrances,  and  that  he  is 
not  entitled  to  trust  to  the  lender  doin^  that,  nor  to  his  repre- 
sentations on  that  subject,  but  what  is  more,  I  think  that  he 
is  bound  to  communicate  the  result  of  his  search  to  the  party 
who  has  employed  him  in  the  loan.  On  that  principle,  your 
Lordships  decided  the  case  of  Haldanes,  a  case  from  Had- 
dington, (see  €aUe,  8d  March  1836,  Vol.  VIII.  p.  280.)  Now, 
if  the  result  be  not  communicated  to  the  lender,  I  would  ask 
what  is  the  remedy  ?  I  should  say,  that  the  week  after  the 
loan  transaction,  the  lender  is  entitled  to  call  on  the  agent 
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for  restitution,  and  to  restore  things  as  they  were  previous 
to  the  lender  advancing  his  money  on  the  representation  and 
fiath  of  the  agent.     The  loss  may  he  great  or  small,  hut  still 
the  agent  is  bound   to  restore  tit  integrum;   for  he  had  no 
right  to  place  one  in  the  situation  which  has  brought  such 
irreparable  loss.     In  some  part  of  the  remarks  of  the  Lord 
Ordinary  I  therefore  agree,  though  not  in  the  result.     (His 
I^ordsbip  read  over  the  first  part  of  the  Lord  Ordinary's  note.) 
**  There  is  no  evidence  that  they  were  dispensed  from  the  per- 
formance of  any  part  of  those  duties.     On  the  contrary,  it  ap- 
pears from  the  letter  of  the  17th  July  1820,  from  Captain 
Patrick  Campbell,  who  took  the  principal  charge  of  the  matter, 
that  he  relied  on  inquiries  having  been  made  at  the  Register 
Office,  to  asceitain  how  far  the  estimated  value  of  the  estate 
would  support  the  preferable  burdens  when  increased  by  the 
proposed  loan.     It  is  true  the  letter  only  mentions  '  heritable 
bonds,'  but  the  object  of  the  writer  is  sufficiently  clear  from 
the  context.     Had  the  transaction  been  followed  out  in  the 
usual  way,  and  had  the  money  been  paid  over  to  the  borrower, 
and  the  application  of  it  left  entirely  at  his  discretion,  it  would 
have  been  difficult  for  the  defenders,  in  the  event  of  a  short- 
coming occasioned  by  preferable  debts  standing  on  the  record, 
and  not  communicated  to  the  lender,  to  screen  themselves  from 
the  liability  to  make  good  the  loss  arising  from  that  deficiency." 
It  is  quite  clear,  in  my  opinion,  that  Captain  Campbell  in  this 
letter  expressed  his  desire  to  know  the  amount,  not  merely  of  the 
heritable  bonds,  but  of  all  the  burdens  which  affected  fiis  brother- 
in-law's  estate,  and  that  he  desired  these  agents  to  inquire  at  the 
Register -Office  to  ascertain  this.     Now,  what  is  the  nature  of 
this  case  ?  Campbell  had  got  into  an  unfortunate  train  of  specu- 
lations, and  his  brothers-in-law  were  willing  to  assist  him  by  ad- 
vances, to  get  out  of  bis  difficulties.     They  were  willing,  cer- 
tainly, to  advance  money  for  this  purpose,  but  they  were  desirous 
to  know  how  Lochend's  matters  stood  before  doing  so,  and  so 
they  apply  to  these  agents  to  make  inquiries  at  the  Register 
Office,  to  ascertain  the  amount  of  incumbrances.     They  could 
not  be  said  to  assist  Lochend,  if  they  had  advanced  money  to 
pay  off  incumbrances  on  an  estate  over-burdened.    They  would 
have  been  doing  a  favour  to  his  creditors,  but  not,  as  I  think  they 
intended  to  do,  to  benefit  their  brother-in-law ;  and,  therefore, 
that  they  might  benefit  and  assist  him,  they  desire  to  know  the 
amount  of  incumbrances  before  advancing  their  money.    It  is  of 
no  consequence  to  the  case,  whether  these  agents  made  a  charge 
or  not  for  this  trouble.     They  were  bound  to  have  searched 
the  records ;  and  if  they  had  made  a  charge  for  this,  without  hav- 
ing done  the  work,  it  would  have  been  a  dishonest  act.    I  only 
advert  to  this,  because  it  was  said  from  the  bar,  that  they  had 
Doade  no  charge  for  searches,  as  indicating  their  proper  motive 
and  understanding  of  the  case ;  and  it  was  said,  from  the  cor- 
respondence, that  Captain  Campbell,  the  brother,  must  have 
been  aware  of  the  inhibitions.    But  the  correspondence  can  show 
nothing  of  the  intention  or  understanding  of  the  lender  (the  pur- 
suer) at  the  time,  as  to  these  inhibitions.   To  be  sure,  afterwards, 
be  comes  to  know  that  there  were  inhibitions ;  but  I  have  no  doubt 
whatever,  that  at  t^e  time  of  the  loan,  he,  who  was  not  a  man 
of  business,  knew  nothing  of  these  inhibitions,  nor  of  their  ne- 
cessary effect,  else  he  would  not  have  made  the  loan.     True,  he 
knows  afterwards,  and  possibly  understood  their  effect,  but  that  re- 
sulted from  the  experience  of  a  very  trying  voyage  in  regard  to  his 
brother's  difficulties,  where  he  had  been  compelled  to  under- 
stand their  meaning ;  but  1  have  no  doubt  he  was  innocent  of 
knowing  their  meaning  at  the  time.     So  it  just  comes  to  this, 
be  and  his  brother  make  the  advances,  trusting  to  the  agents 
that  they  were  in  safety  to  do  so ;  so  how  can  I  conceive  that 
these  agents  are  not  liable  ?     It  was  the  bounden  and  essential 
duty  of  Mr  Campbell  to  have  discovered  to  his  clients  the 
state  of  the  records ;  and  by  having  failed  to  do  so,  and  to 
allow  the  pursuer  to  run  the  risk,  the  Utter  is  entitled  to  be 
restored  in  integrum  for  the  loss  sustained,  unless  it  can  be 
shown  that  something  has  occurred  that  relieves  the  agents. 
Now,  what  is  the  evidence  in  this  case  ?     It  consists  of  the 
correspondence  of  the  borrower  and  his  agent ;  and  I  roust  re- 
roarky  that  had  Mr  Martin,  the  agent,  not  been  dead,  this 
could  not  have  been  received  as  evidence.     Besides,  I  very 


much  doubt  whether  his  correspondence  is  not  strictly  confi- 
dential still,  and  ought  therefore  to  have  little  or  no  weight 
attached  to  it ;  and,  again,  I  doubt  whether  these  parties  had 
any  right  whatever  to  interfere  in  regard  to  the  application  of 
the  money.  It  was  not  their  affair.  There  is  a  letter  which 
has  been  founded  on  by  the  defenders,  to  the  effect  of  show- 
ing that  Captain  Campbell  knew  of  incumbrances.  Now,  I 
take  a  very  opposite  conclusion  from  it ;  and  I  think  it  proves 
very  satisfactorily,  that  the  search  of  incumbrances  ought  to 
have  been  furnished ;  for  why  should  he  ask  for  that  search, 
if  he  knew  of  the  incumbrances,  and  talk  as  if  it  ought  to  have 
been  furnished  him.  It  proves  that  the  search  was  never  given 
him.  As  to  the  after  advances,  a  great  deal  has  been  attempted 
to  be  made  of  that;  but  this  proves  nothing  but  generosity  of 
these  Campbells,  and  nothing  more.  On  the  whole,  then,  I 
am  clearly  of  opinion,  that  it  was  gross  neglect  on  the  part  of 
the  agent  to  have  failed  in  affording  the  search  which  was 
required ;  and  such  being  the  case,  I  am  of  opinion  that  the 
pursuer  is  entitled  to  decree  in  terms  of  the  libel,  to  the  ex- 
tent of  the  agent's  repeating  the  exact  sum  advanced,  which 
would  not  have  been  advanced  but  for  the  negligence  of  the 
agent,  and  to  that  remedy  I  think  the  pursuer  fully  entitled. 

Lord  Mackenzie, — I  concur  with  Lord  Gillies  in  the  opinion 
now  delivered,  in  so  far  as  he  holds  that  Mr  Campbell  was  em- 
ployed as  agent  in  the  loan,  and  as  such,  was  bound  to  search 
the  records  of  incumbrances.  It  is  of  no  consequence  whether 
he  acted  in  a  friendly  way  or  otherwise ;  but  being  employed  as 
an  agent  in  such  a  transaction,  he  was  bound  to  have  searched 
the  records,  and  communicated  the  result  to  his  employer. 
This  has  been  settled,  as  in  the  case  of  M'Donald.  I  am  not 
inclined  to  think,  and  in  that  I  agree  with  Lord  Gillies,  that 
the  search  was  shown  to  the  employer.  Indeed,  I  hold  that 
there  is  real  evidence  to  the  contrary ;  for  I  conceive  if  that  had 
been  the  case,  and  the  search  explained,  the  loan  would  never 
have  been  effected.  I  therefore  hold  that  the  agent  is  liable 
for  the  consequences  of  this  blunder.  The  only  question  on 
which  I  feel  doubt,  is,  how  far  is  this  responsibility  to  extend ; 
and  I  can't  agree  with  the  Lord  Ordinary  that  no  damage  has 
been  caused.  I  reject  altogether  his  views  of  this  matter,  but 
I  have  difficulty  as  to  the  nature  of  the  damage.  An  agent 
wrongs  a  party,  in  allowing  him  to  lend  on  a  security  which  he 
ought  to  know  is  perfectly  insufficient.  Now,  my  doubt  is  this, 
for  what  damage  is  the  agent  responsible,  if  a  demand  for  re- 
paration is  made  by  the  client  at  a  distance  of  time  ?  Many 
causes  may  be  conceived  which  combine  to  lower  the  value  of 
the  estate  after  a  time.  Is  the  agent  to  be  liable  for  all  the 
after  consequences  which  may  follow,  in  a  complex  view  of  the 
case  ?  I  would  agree  with  Lord  Gillies  in  the  case  he  has 
figured,  viz.,  where  a  client  seeks  restitution  the  next  week. 
Little  or  no  depreciation  may  have  befiillen  the  estate  in  a  short 
time;  but  at  a  length  of  time,  the  case  is  widely  different; 
and  is  the  agent  bound  to  take  the  estate,  with  all  the  after  con- 
sequences and  losses  happening  in  a  long  interval,  and  restore 
the  client  the  money  advanced?  I  am  not  prepared  to  say  that 
the  agent  would  be  liable  for  loss  arising  from  all  causes.  If  I 
am  to  decide  this  point,  I  should  like  to  hear  further  argument, 
for  this  point  has  not  as  yet  been  touched  upon.  I  would 
agree  with  Lord  Gillies  on  the  footing  on  which  he  has  placed 
the  case,  but  I  look  to  more  general  cases  and  consequences. 

Now,  in  such  a  case  as  I  have  supposed,  would  the  Court if 

the  agent  said,  "  I  shall  pay  my  client  the  amount  of  the  in- 
cumbrance, of  which  I  failed  to  acquaint  him  as  standing  on  the 
record," — refuse  to  listen  to  such  a  tender  ?  I  am  not  prepared, 
without  grave  consideration,  to  find  that,  and  to  say  that  the 
agent  is  responsible  for  all  loss,  however  arising,  and  that,  at 
a  long  interval  of  time,  he  must  make  up  loss  arising  from  the 
depreciation  of  the  market,  and  other  conceivable  causes.  This 
is  a  point  I  do  not  give  an  opinion  on  in  this  case ;  and  as  it  is 
one  of  importance,  I  would  wish  it  to  be  reserved  for  more 
mature  consideration.  I  am  rather  of  opinion  just  now,  that  if 
the  agent  relieve  the  party  of  the  amount  of  the  debt  which 
was  undiscovered,  that  the  damage  should  go  no  further,  and 
to  that  extent,  certainly,  I  agree  he  ought  to  be  bound  in  his 
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guarantee ;  but  I  am  not  yet  ready  to  say,  that  the  agent  is  re- 
sponsible for  loss  from  what  source  soever  arising. 

Lord  Corehouse — On  the  point  on  which  Lord  Gillies  and 
Lord  Mackenzie  concur,  I  entirely  coincide.  I  have  never  seen 
a  clearer  case  of  liability  than  this.  It  is  certain  that  Mr  Camp- 
bell was  employed  by  the  lender  as  agent;  but  it  was  said 
he  was  not  the  ordinary  agent  of  the  lender.  That  may  be ; 
but  still  it  makes  no  difference.  However,  it  will  be  observed, 
he  was  paid  for  trouble,  but  that  is  of  little  consequence ;  for, 
as  Lord  Mackenzie  says,  it  has  been  decided  that  a  party  act- 
ing in  a  friendly  and  gratuitous  way,  would  equally  have  been 
responsible.  This  agent  neglected  an  essential  duty  which 
he  had  to  perform  towards  his  client,  I  don't  say  there  was 
fraud, — very  far  from  it ;  but  I  say  that  there  was  gross  ne- 
gligence in  not  making  the  necessary  searches  Then  it  was  said 
that  it  was  a  fiimily  matter,  and  that  the  lenders  were  prompted 
by  mere  generous  motives,  as  if  they  did  not  care  for  looking  af- 
ter the  state  of  matters,  in  order  to  be  secure.  Now,  I  hold  that 
there  is  real  evidence,  that  however  willing  they  were  to  assist 
their  brother-in-law,  they  were  desirous  that  they  should  have 
good  security.  Just  turn  to  the  letter  of  17th  July  1820  (reads). 
This  is  just  a  letter  of  instructions  to  search  the  register;  and 
it  was  written  and  delivered  before  the  money  was  advanced. 
It  was  said  that  it  is  too  critical  to  hold  that  Captnin  Campbell 
meant  these  agents  to  look  after  any  thing  but  heritable  bonds. 
Now  I  think,  that  as  the  pursuer  was  a  person  unacquainted 
with  technicalities,  it  is  a  fair  construction  to  say  he  meant 
real  burdens ;  but  it  is  sufficient  to  say  that  the  agent  neglect- 
ed this  letter  of  instructions,  and  failed  to  make  the  search ; 
and  unless  there  is  something  else  in  the  defence,  I  cannot 
see  how  the  agent  can  get  out  of  the  scrape.  It  was  said  in 
the  argument,  reasoning  from  the  correspondence,  that  Captain 
Campbell  knew  of  the  existence  of  the  inhibitions,  and  had 
conversations  about  them  with  the  agent.  Suppose  all  this 
were  true,  where  is  the  evidence  that  he  was  told  that  these 
particular  debts  were  secured  by  inhibitions  ?  or  where  is  the 
evidence  that  he  was  informed  of  the  nature  and  effect  of  these 
inhibitions,  or  that  the  pursuer  was  told  of  them?  There  is 
no  such  evidence.  He  knew  not  of  their  existence  in  this  sense, 
for  I  think  the  evidence  goes  to  this  extent.  I  entirely  agree 
as  to  the  principle  of  the  liability  of  the  agent  for  failing  to 
search  the  records.  Then,  as  to  the  extent  of  the  liability, 
I  have  no  objection  that  that  point  be  reserved  for  further  ar- 
gument, though  I  must  say  I  rather  just  now  incline  to  the  opi- 
nion expressed  by  Lord  Gillies  on  this  point,  that,  in  circum- 
stances such  as  the  present,  the  agent  should  just  come  into 
the  situation  of  the  borrower,  so  as  to  free  and  relieve  him  of  the 
loss  altogether.  Such  would  have  been  the  result,  and  to  that 
the  lender  could  have  compelled  the  agent,  the  week  after  the 
transaction.  Lord  Mackenzie  is  rather  inclined  to  think,  though 
he  has  not  expressed  any  decided  opinion,  that  where  the  lender 
is  in  mora  in  bringing  them  to  account,  he  ought  not  to  be  made 
liable  for  loss  incurred  by  the  depreciation  of  market,  or  other- 
wise arising ;  but  I  rather  think  it  is  for  the  agent,  as  he  knows, 
or  must  be  held  to  know,  the  situation  of  matters,  to  come  for- 
ward first  and  warn  the  lender  of  the  fact,  so  that  the  blame  of 
delay  ought  to  rest  with  the  agent.  I  think  there  is  nothing  in 
the  mora  of  the  lender.  However,  as  the  case  is  considerably 
complicated,  I  should  rather  that  this  point  be  reserved  for  fur- 
ther discussion  before  the  Lord  Ordinary. 

Lord  President — This  ia  a  case  attended  with  difficulty.  I 
certainly,  however,  agree  with  your  Lordships  in  the  general 
finding  as  to  the  agent's  liability  for  fiulure  in  searching  the  re- 
cords. Mr  Campbell  was  employed  as  agent,  and  had  he 
not  been  the  ordinary  agent  of  the  lender,  be  was,  as  Lord 
Corehouse  said,  and  in  that  I  agree,  bound  in  greater  care. 
The  difficulty,  however,  which  I  feel  is  this :  it  arises  from  the 
circumstance  of  Captain  Campbell  having  interfered  so  much 
between  the  agents,  and  mixed  himself  so  much  up  in  the  bro- 
ther-in-law's matters.  Captain  Campbell  interfered  too  much, 
and  I  don't  think  that  the  parties  confided  sufficiently,  or  threw 
the  matter  enough  into  the  hands  of  Mr  Campbell.  The  pur- 
suer ought  to  have  said  to  every  one  who  came  to  interfere,  I 
have  chosen  Mr  Campbell  as  agent,  go  to  him  and  he  will  speak 


to  you ;  but  the  matters  were  taken  out  of  Campbell's  hands  by 
the  interference,  and  justice  was  not  done  to  him  as  agent.  My 
doubt  arises  there.  I  also  doubt  as  to  the  extent  of  liability, 
and  whether  any  liability  was  incurred  by  the  agent  after  the 
improper  interference  to  which  I  have  alluded. 

The  Court 

-  "  Recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against : 
Find  that  the  late  John  K.  Campbell,  one  of  the  partners  of  the 
company  of  Campbell  and  Clason,  defenders,  was  employed  to 
carry  into  effect  a  loan  agreed  to  be  made  by  the  pursuer  to 
Campbell  of  Lochend,  and  that  both  by  the  lules  of  professional 
duty,  and  by  express  instructions  transmitted  to  him  in  July 
1820,  he  was  bound  to  ascertain  and  communicate  to  his  em- 
ployer the  amount  of  the  real  burdens  on  the  estate  over  which 
the  security  was  to  be  taken,  and  of  the  incumbrances  with 
which  it  was  charged,  as  they  might  appear  on  record :  Find, 
that  by  neglect  of  this  duty,  he  and  the  said  company  of  Camp- 
bell and  Clason,  become  responsible  for  any  loss  thereby  occa- 
sioned ;  and  that  they  have  not  been  relieved  from  the  said 
responsibility  by  any  circumstances  occurring  in  regard  to  the 
application  of  the  money  lent;  but,  before  answer  as  to  the 
amount  of  loss,  which,  in  the  circumstances  of  the  case,  the 
pursuers  are  entitled  to  claim  from  the  defenders,  remit  to  the 
Lord  Ordinary  to  hear  parties,  and  proceed  as  shall  be  just,  and 
reserve  all  questions  of  relief  among  the  said  parties." 

m 

Lord  Ordinary t  FuUerton Act.  Solicitor- General  (Ruther- 

furd,  Penney;  Roy  and  Wood,  W.S.,  Agents, — Alt.  Dean  of 
Faculty  (Hope),  A.  Wood;  Campbell  and  Macdowall,  W.S., 
AgenU B.,  Clerk fGD.F.J 

19M  January  1838. 

Second  Division. — (J.D.M.) 

No.  99* — Andbew  Mdmbo,  Lan^s  Trustee^  Pursuer^ 
r.  John  Dunlof  and  Others,  Trustees  of  the  late 
Mrs  Elizabeth  Semple  or  Dunlop,  Defenders, 

Diligence — Poinding  the  Ground — Preference — Security — Pre- 
monition— Held  that  the  execution  of  a  summong  of  poinding  the 
ground  by  an  heritable  creditor  infefi,  did  not  infer  any  demand 
for  payment,  mo  as  to  interfere  with  a  right  to  premonition  tti" 
pulated  in  hia  bond,  such  step  being  merely  in  the  nature  of  se- 
curity, to  prevent  preference  over  the  moveables  on  the  subjects^ 

On  29th  November  1834,  the  defenders,  who  are 
the  trustees  of  the  late  Mrs  Dunlop,  lent  to  Mr  Lang, 
on  whose  sequestrated  estate  the  pursuer  is  trustee, 
the  sum  of  £8000  Sterling,  being  part  of  the  trust- 
funds  placed  under  their  charge.  Mr  Lang  granted  an 
heritable  bond  over  various  subjects  in  Dumbarton,  in 
security  of  the  repayment  of  this  sum,  with  interest 
and  penalty  as  usual.  By  tliis  heritable  bond,  he  bound 
himself  to  repay  the  said  sum  to  the  defenders,  **  at 
the  term  of  Martinmas  1835,  with  the  due  and  legal 
interest  of  the  said  principal  sum,  from  the  said  29th 
day  of  November  1834,  to  the  foresaid  term  of  pay- 
ment, and  half-yearly,  termly,  and  proportionally  there- 
after, during  the  not- payment,  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions.'* 
It  was  declared  in  this  heritable  bond,  that  the  sul^ects 
disponed  in  security  should  be  redeemable  by  Mr  Lang 
"  at  the  term  of  Martinmas  1836,  being  the  term  of 
payment  before  written,  or  at  any  term  of  Whitsunday 
or  Martinmas  thereafter,"  "  upon,  premonition  of  six 
months  to  be  made  by  me,  or  my  foresaids,  to  the  said 
trustees."     It  was  further  declared,  that  if  Mr  Lang 

"  should  fail  to  make  payment  of  the  sums  that  should  be  due 
by  the  personal  obligation  before  written,  within  six  months 
after  a  demand  of  payment  is  intiouited  to  me,  or  my  foresaids 
personally,  or  at  our  dwelling-places,  &c.,  by  a  notary,  in  presence 
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of  witneitses,  then,  and  in  that  oue,  it  shall  be  lawful  to,  and 
in  the  power  of  the  said  trustees  to  sell  the  subjects  conveyed 
to  them  in  security.*' 

A  back-letter  was  granted  by  the  defenders,  stipu- 
lating that  four  per  cent,  interest  only  was  to  be  exact- 
ed, until  the  rate  charged  by  the  banks  should  rise  to 
three  and  a-half.     By  this  letter  it  was  also  agreed 

**  that  the  loan  is  not  to  be  called  ap  for  the  space  of  five  years 
fiom  this  date,  being  the  date  of  the  bond,  unless  the  security 
subjects  shall,  prior  to  the  expiry  of  that  period,  be  considered 
by  the  trustees  of  Mrs  Dunlop,  to  have  depreciated  in  value,  or 
any  circumstance  shall  have  occurred  affecting  your  personal 
responsibility,  or  the  death  of  either  or  both  of  the  ladies  in 
who9e  behalf  the  money  has  been  invested,'*  '*  in  which  cases, 
Mrs  Dunlop's  trustees  shall  be  entitled  to  call  up  the  money  at 
the  term  of  payment,  and  upon  giving  the  notice  specified  in 
the  bond  and  disposition  in  security,"  it  being  also  a  condition 
that  the  interest  should  be  regularly  paid. 

At  the  date  of  this  loan,  Mr  Lang  was  carrying  on 
an  extensive  business  as  a  ship-builder.  But  very  un- 
expectedly his  affairs  got  into  embarrassment,  and  on 
16th  April  1835,  his  estates  were  sequestrated.  The 
defenders  now,  to  prevent  the  effects  on  the  subjects 
being  vested  in  the  trustee  under  the  sequestration, 
executed  a  summons  of  poinding  the  ground  on  27th 
April  1835,  which  completed  their  security  as  heritable 
creditors  over  the  moveables,  agreeably  to  the  decision, 
Campbell's  Trustees  v,  Paul,  13th  January  1835. 

The  pursuer,  who  was  afterwards  confirmed  trustee 
on  the  sequestrated  estate,  put  in  defences  against 
this  summons,  on  the  ground  of  incompetency;  and 
in  the  course  of  the  process,  a  proposal  was  made  by 
the  pursuer's  agents  to  pay  up  the  sum  and  interest, 
on  completing  certain  arrangements  for  a  transfer  of 
the  security.  In  this  proposal  it  was  stated  on  behalf 
of  the  pursuer :  "  He  will  also  pay  you  the  difference  of 
interest  between  two  and  a-half  and  four  per  cent,  on 
the  principal,  for  the  period  betwixt  the  date  of  the  as- 
signation, and  the  period  of  premonition  stipulated  to 
be  given  by  the  debtor."  In  answer  to  this,  the  defen- 
ders stated  their  willingness  to  grant  an  obligation, 
'*  that  should  they  be  enabled  to  reinvest  the  principal 
sum  on  heritable  security  at  the  same  rate  of  interest 
which  it  now  yields,  they  will  restore  to  the  trustee  on 
Mr  Lang's  estate,  the  difference  between  two  and  four 
per  cent,  from  the  date  of  the  reinvestment,  till  Whit- 
sunday." 

The  defenders,  though  they  had  raised  the  summons 
of  poinding  the  ground  for  their  security,  had  no  de- 
sire to  call  up  the  money,  and  no  opportunity  having 
occurred  for  reinvestment,  they  declined  to  grant  the 
assignation  required,  except  upon  the  Condition  of  the 
stipulated  interest  being  paid  till  Whitsunday  1836, 
with  the  understanding,  that  if  a  reinvestment  should 
be  obtained  before  that  term,  the  defenders  would  re- 
store to  the  pursuer  the  difference  between  two  and 
four  per  cent,  from  the  date  of  that  reinvestment.  The 
pursuer  accordingly  paid  the  interest  required,  under 
protest,  and  he  now  raised  the  present  action,  conclud- 
ing for  payment  of  £81.  10.  8.,  being  the  difference 
between  two  and  four  per  cent,  between  September 
1835,  when  the  defenders  assigned  their  security,  and 
Whitsunday  1 836.  The  pursuer  admitted  that  he  could 
not  make  this  claim,  unless  on  the  supposition  that  he 
was  not  bound  to  give  the  six  months'  premonition,  an- 


terior to  one  of  the  usual  money  terms  of  Martinmas 
or  Whitsunday.  But  he  stated  in  his  summons,  that 
he  was  not  bound  to  give  any  such  premonition,  **  on 
the  following  among  other  grounds : — l«f.  That  under 
the  clause  of  redemption  in  the  bond,  the  period  of 
premonition  did  not  apply  to  the  term  of  payment 
mentioned  in  said  bond  and  disposition  in  security, 
but  only  to  the  indefinite  terms  of  Martinmas  and 
Whitsunday  thereafter,  at  which  the  said  James  Lang 
or  his  foresaids  might  have  redeemed ;  and,  2dfyi  That 
the  said  trustees,  the  defenders  in  the  present  action, 
having  raised  and  executed  the  foresaid  action  of  poind- 
ing the  ground,  such  step  was  equivalent  to  a  direct 
demand  for  payment,  entitling  the  said  James  Lang 
and  his  suct)essors  to  redeem  instanteri  and  thereby  be 
relieved  of  that  oppressive  step  of  diligence  to  which 
the  said  defenders  had  had  recourse." 

In  defence  it  was  pleaded,  inter  alioj — 1.  That  the 
premonition  stipulated  in  the  bond  was  equally  appli- 
cable to  the  term  of  Martinmas  1835,  as  it  was  to  any 
subsequent  term  of  Whitsunday  or  Martinmas ;  and,  2. 
That  the  summons  of  poinding  the  ground  being  only 
the  legal  method  of  completing  the  defenders'  security 
over  the  moveables  upon  the  ground,  did  not  dispense 
with,  or  supersede  the  necessity  of  the  premonition  sti- 
pulated in  the  bond. 

The  Lord  Ordinary  sustained  the  defences,  and 
found  expenses  due.  His  Lordship  subjoined  the  fol- 
lowing note  to  his  interlocutor : 

**  The  Lord  Ordinary  has  no  doubt  that  the  premonition 
stipulated  in  the  bond  (especially  considering  the  terms  of  the 
back-letter),  was  equally  requisite  to  warrant  a  tender  of  pay- 
ment at  the  first  term  at  which  it  could  have  been  made,  as  at 
any  other.  The  inconvenience  and  probable  loss  that  might 
arise  from  the  want  of  it,  are  obviously  as  great  then  as  at  any 
subsequent  term,  and  the  manner  in  which  the  stipulation  is 
introduced,  gives  no  support  to  the  notion  that  it  was  not  in- 
tended to  apply  to  that  first  possible  term,  as  well  as  to  the 
rest.  The  natural  reading  of  the  clause  connects  it  equally 
with  the  whole.  There  is  a  little  more  ground  for  besitadon 
as  to  the  effect  of  the  defenders'  proceeding  with  this  process 
of  poinding  the  ground.  If  the  object  of  that  action  bad  ob- 
viously been  to  enforce  actual  payment  of  the  principal  and  in- 
terest of  the  debt,  there  can  be  no  doubt  that  the  pursuer  would 
have  been  entitled  to  quash  it,  by  at  once  tendering  such  pay- 
ment, without  any  premonition.  But  the  defenders  say  they 
had  no  view  but  to  extend  their  security  over  the  moveables  on 
the  lands,  and  that  they  had  no  other  possible  way  of  doing  this 
but  by  this  proceeding ;  and  they  refer,  not  only  to  the  tenor  of 
the  back-letter,  but  to  the  after  correspondence  of  the  parties, 
to  show  that  they  wished  the  investment  to  be  permanent,  and 
had  no  desire  for  actual  payment,  but  the  contrary,  if  the  se- 
curity was  extended.  The  Lord  Ordinary  is  satisfied,  on  the 
whole,  that  the  fact  was  so,  and  only  doubts  whether  they  ought 
not  to  have  made  some  fornul  intimation  to  the  pursuer,  when 
they  raised  the  poinding  of  the  ground,  that  their  only  object 
was  to  extend  the  security,  and  that  they  bad  no  view  to  enforce 
payment  of  the  money  by  means  of  it.  It  is  pretty  apparent, 
however,  that  the  pursuer  must  have  been  aware  of  this ;  and 
as  the  action  of  poinding  was  raised  considerably  more  than  six 
months  before  Martinmas  1835,  he  might  have  given  the  stipu- 
lated premonition,  if  he  had  really  thought  that  the  object  of 
that  proceeding  had  been  to  enforce  payment.  He  rather  chose, 
however,  to  dispute  its  legality,  in  the  hope  of  bringing  the 
moveables  on  the  land  under  the  sequestration ;  and  having  in 
this  way  prevented  the  defenders  from  getting  the  decree,  he 
saw  fit  to  compromise  the  matter  by  an  arrangement,  of  which 
the  payment  of  the  £81  now  pursued  for  was  a  part,  and  which, 
of  course,  now  lays  the  onus  probandi  on  him,  as  the  pursuer  of 
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this  process  of  repetition.  The  Lord  Ordinary  does  not  think 
he  has  made  out  his  case,  and  that  the  defenders  are  therefore 
entitled  to  absolvitor." 

The  pursuer  reclaimed  and  contended — That  Lang's 
insolvency  was  a  change  of  circumstances,  in  terms  of 
the  back-letter,  and  therefore  the  money  could  be 
called  up.  Diligence  was  a  step  towards  securing 
payment,  and  the  debtor  is  entitled  to  relieve  himself 
from  it  by  payment.  There  is  no  difference  in  princi- 
ple between  poinding  the  ground  and  adjudication. 

The  defenders  answered — The  summons  of  poind- 
ing the  ground  was  merely  executed,  which  only  gave 
right  to  take  out  letters  of  poinding,  which  form  the 
diligence.  This  step  gave  a  preference  over  the  trus- 
tee's adjudication,  but  the  defenders  did  not  go  on 
to  take  out  the  letters,  or  any  warrant  for  sale :  what 
they  did,  only  completed  their  preference  over  the 
moveables.  The  execution  of  a  summons  of  poinding 
the  ground  merely  secures  the  moveables,  as  infeftment 
does  the  heritage.  An  adjudication  is  quite  different. 
It  changes  the  security  altogether.  It  may  follow  on  a 
personal  debt,  but  the  summons  of  adjudication  is  only 
the  commencement  of  the  process,  and  other  proceed- 
ings must  go  on  to  secure  a  preference,  and  it  is  thus 
quite  different  from  a  summons  of  poinding  the  ground, 
which  only  extends  the  means  of  the  security. 

Lord  GUnlee. — I  think  the  interlocutor  is  right.  It  is  un- 
necessary to  say  anything  about  the  period  of  requisition.  If 
the  debtor  had  vvished  to  pay  up  at  Martinmas  1835,  he  must 
have  given  premonition,  the  same  as  if  he  had  wanted  to  pay  at 
Whitsunday  1836,  to  enable  the  creditor  to  find  a  new  invest- 
ment for  his  money.  This  is  just.  As  to  the  poinding  the 
ground,  excluding  ^l  presumptions  drawn  from  any  thing  but 
the  action  itself,  a  summons  of  poinding  the  ground  is  not  a 
step  in  demanding  payment.  It  only  entitles  a  party  to  get  let- 
ters of  poinding  the  ground,  which  may  be  taken  out  at  any 
time.  The  action  only  renders  matters  litigious,  to  prevent 
other  preference.  The  summons  is  for  security  alone,  not  for 
execution.  It  is  of  the  nature  of  an  inhibition,  not  importing 
any  demand  for  payment. 

Lord  Medwyn In  this  case  I  go  on  nothing  but  merely  the 

effect  of  poin<ting  the  ground ;  and  when  I  consider  all  that  was 
done,  I  concur  in  the  views  of  the  Lord  Ordinary.  An  heri- 
table creditor  has  power,  under  the  diligence  of  the  law,  to 
secure  the  moveables  on  the  subject  of  his  secuiity,  to  pre- 
vent any  preference  by  the  trustee  on  a  bankruptcy,  and  so 
render  matters  litigious.  The  summons  is  merely  for  secu- 
rity ;  I  do  not  reckon  the  effect  of  what  might  follow  on  it. 
There  was  here  no  attempt  on  the  part  of  the  creditor  to  avail 
himself  of  the  power  of  sale,  which  shows  that  his  proceedings 
were  not  intended  for  payment,  and  as  no  further  steps  were 
taken  beyond  the  summons,  that  shows  there  was  no  intention 
to  demand  payment.  Poinding  the  ground  is  a  good  diligence 
to  secure  payment  of  interest,  without  at  all  interfering  with 
the  principal.  I  am  clear  there  was  here  nothing  equivalent  to 
a  demand  for  payment  by  what  was  done. 

Lord  Justice*  Clerk I  quite  concur  with  your  Lordships. 

All  that  was  done  here  by  the  creditor  wad  to  render  his  secu- 
rity more  effectual  by  the  exercise  of  his  undoubted  power  of 
using  this  diligence,  which  might  be  to  insure  the  regular  pay- 
ment of  his  interest. 

Lord  Meadowhank  absent. 

Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses. 

Lord  Ordinary,  Jefttey.^-Act,  D.  M'Neill,  Penney ;  James 
Stuart,  S.S.C,  Agent,— Ah,  Dean  of  Faculty  (Hope),  More; 
WilUam  Young,  W.8.,  Ageni.^T.,  Cfo-A.— fJ.D.M.] 


20ih  January  1838. 
First  Division (G.D.F.) 

No.  100. — Poor  Ann  Geeio,  Advocator,  v.  William 

MoRiCE,  Respondent. 

Aliment — Semiplena — Oath  in  Supplement — Bastard — Person- 
al Exception — Process — In  an  action  for  aliment  of  a  bas^ 
tard  child,  where  the  Court  held  the  evidence  to  amount  to 
semiplena  probatio — Held  no  bar  to  the  woman  giving  her  oath 
in  tupplement,  that  she  had  several  times  judieiallg  charged 
another  party  than  the  defender  before  kirh'Sessions,  as  being 
the  father  of  the  child. 

The  advocator  having  given  birth  to  an  illegitimate 
child,  brought  an  action  in  the  Sheriff-Court  of  Aber- 
deenshire against  the  respondent  as  the  reputed  father, 
claiming  £2.  10s.  in  name  of  in-lying  expenses,  and  a 
yearly  aliment  of  £8  for  the  support  of  the  child. 
The  respondent  having  denied  the  paternity,  a  proof 
was  allowed.  It  appeared  that  the  advocator  had  com- 
peared before  the  kirk-session  of  Woodside,  and  there 
charged  another  party,  William  Gill,  with  being  the 
father;  and  on  anotlier  occasion,  after  it  was  found 
that  the  kirk -session  of  Woodside  had  no  jiu*isdiction 
in  the  matter,  she  compeared  before  the  kirk -session 
of  Old  Machar,  and  there  again  judicially  taxed  Wil- 
liam Gill  as  the  father.  The  Sheriff-substitute  and 
Sheriff  found  no  semiplena^  and  refused  the  advoca- 
tor her  oath  in  supplement,  both  on  the  import  of  the 
proof,  and  from  the  circumstances  of  the  advocator 
having  judicially  charged  another  than  the  respondent 
with  the  paternity. 

The  Lord  Ordinary,  in  an  advocation,  repelled  the 
reasons  of  reduction,  and  remitted  simpliciter  to  the 
Sheriff. 

The  advocator  reclaimed.     At  advising. 

Lord  President. — I  cannot  overlook  the  deliberate  and  judi- 
cial statement  made  by  the  reclaimer,  that  another  party  than 
the  respondent  was  the  lather  of  the  child.  The  circumstances 
were,  however,  such,  that  if  she  had  not  made  these  declara- 
tions, she  would  have  been  entitled  to  give  her  oath  in  supple- 
ment. 

Lord  Gillies. — I  have  some  difficulty  in  the  case,  from  the  cir- 
cumstance to  which  your  Lordship  alludes;  but  I  am  not,  on  the 
whole,  for  disallowing  the  oath  here.  .(His  Lordship  com- 
mented on  the  evidence.)  The  evidence  is  to  my  mind  such, 
that  we  could  not  have  refused  the  oath  in  supplement.  The 
Sheriff  seems  to  have  placed  no  reliance  on  the  evidence  given 
by  Julia  M'Gregor,  but  I  am  of  a  very  different  opinion,  for  I 
can  see  no  inconsistency  in  her  story.  I  think  the  story  is 
quite  probable ;  and  on  the  whole,  1  see  nothing  to  qualify  what 
she  says.  It  is  a  strong  thing,  no  doubt,  these  declarations  be- 
fore the  church  courts;  but  I  think  the  Court  has  gone,  in  such 
cases,  qi^ite  as  great  lenghts  as  that  of  throwing  them  out  of 
view. 

Lord  Mackenzie. — I  am  rather  inclined  to  agree  with  Lord 
Gillies  ;  for  I  doubt  very  much  if  practice  would  bear  us  out 
in  taking  into  view  the  declarations,  to  the  exclusion  of  the 
rest  of  the  proof.  Do  these  declarations  disable  this  party 
from  giving  her  oath  in  supplement  ?  I  am  afraid  practice  Mrill 
not  support  that ;  for  there  are  many  cases  where  the  oath 
has  been  allowed,  I  think  where  the  woman  has  been  proved 
to  have  charged  various  people  with  the  paternity.  Then,  is 
there  any  thing  in  the  circumstance  that  they  were  made  be- 
fore a  church  court  ?  I  am  afraid  not ;  for  if  a  person  has  been 
allowed  to  give  the  oath  in  supplement  where  she  charged 
various  individuals  as  the  father,  I  don't  think,  that  because 
they  were  made  before  the  session,  it  makes  anjr  difference. 
On  the  proof,  I  can  have  no  doubt  that  the  case  is  just  one  for 
the  oath,  and  truth  may  evolve   while  she  is  under  crott. 
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extmination,  when  the  oath  is  put  to  her.  I  am,  on  theie 
grounds,  for  allowing  the  oath  in  supplement. 

Lbrd  Corehoute There  is  certainly  a  difficulty.     There 

can  be  no  doubt,  on  the  proof,  that  she  is  entitled  to  give  her 
oath  in  supplement.  There  is  a  aemipUna,  and  more ;  but  a 
difficulty  certainly  arises  from  the  declarations.  I,  however,  am 
inclined  to  agree  with  Lord  Gillies  and  Lord  Mackenzie,  that 
we  cannot  reject  the  oath  in  consequence  of  the  declarations. 

Lord  Prendent I  don't  believe  one  word  of  Julia  M'Gregor's 

evidence,  and  I  cannot  get  over  these  solemn  judicial  declarations. 
If  we  allow  the  oath,  I  think  we  are  going  fiu-ther  than  has  been 
done. 

The  Court  accordingly  altered,  and  remitted. 

Lord  Ordinary,  Cockburn Act.  H.  G.  Bell;  D.  Ogilvy, 

W.8.,  Ayent.~^AU,  Cook;  J.  P.  Bertram,  W.S.,  Agent — B., 
CfcrA.— [G.D.F.l 


20th  January  1838. 

Second  Division (J.D.M.) 

No.  101. — James  Turner,  Pursuer,  v.  Tennant  and 

Company,  Defenders, 

The  decision  in  the  present  case  was  pronounced  in 
a  process  of  declarator  at  the  pursuer's  instance,  the 
merits  of  which  were  fully  discussed  in  a  process  of 
advocation  between  the  same  parties,  reported  supra^ 
p.  122.  The  Lord  Ordinary  repeated  the  same  judg- 
ment, and  issued  the  same  note  on  the  material  parts  of 
it,  as  formerly  quoted.  The  reason  of  the  repetition 
bf!ing,  that  the  present  case,  and  not  the  former,  which 
included  a  question  of  jurisdiction,  has  now,  after  being 
adhered  to  by  the  Court  pro  forma,  been  appealed  to 
the  House  of  Lords. 


2M  January  1 838. 

First  Division (G.D.F.) 

No.  102. — Duncan  M'Ka y^  Ptir^Mer,  v.  William  and 
Edward  Stewart,  J.  M'Kersie,  James  Stewart, 
John  Galbraith  and  James  Napier,  Defenders, 

Heritable  Creditor,  Powers  of— Bond  and  Disposition  in  Se- 
curity— Personal  Exception — Sale — The  rule,  that  a  party 
who  expont  the  tubjects  to  sale,  in  virtue  of  a  power  to  that 
effect  contained  in  his  bond  and  disposition  in  security,  cannot 
himtelf  purchase  the  subjects  at  the  roup,  is  not  so  inflexible 
as  to  render  it  illegal,  under  any  circumstances,  fttr  an  heri- 
table creditor  to  purchase  the  subject  in  his  bond,  when  ex- 
posed  by  himself, 

A  bond  and  disposition  in  security  had  been  granted 
to  the  defenders  by  the  pursuer,  over  a  feu  of  the  lands 
of  Ballegriggan.  The  disposition,  which  was  dated  in 
July  1827,  bore,  that  the  consideration-money  of  £300 
had  been  paid  to  the  pursuer,  and  he  engaged  to  repay 
it  at  next  Whitsunday.  The  bond  contained  a  power 
of  sale  and  redemption.  Infeftment  was  passed  in  favour 
of  the  grantee^  on  3d  July  1827,  when  the  Stewarts 
delivered  up  to  the  pursuer  all  the  bills  on  which  he 
was  liable  to  them,  and  granted  an  assignation  to  one- 
third  part  of  the  sum  secured  by  the  bond  in  favonr  of 
M'Kersie, — ^be,  as  they  stated,  having  advanced  a  third 
part  of  the  loan  to  the  pursuer. 

The  pursuer  stated  in  his  condescendence,  that 
though  the  bond  expressed  that  the  inductive  cause  was 
the  loan  of  £300,  this  was  not  correct ;  for,  in  point  of 
fact,  at  the  time  of  executing  it,  he  was  not  the  grantees' 


debtor  to  nearly  such  an  extent.  The  defenders  how- 
ever denied  this,  and  averred  that  the  granter  was  due 
them  an  additional  sum  of  £155  for  work  which  they 
had  executed  for  the  granter  on  the  feu. 

The  grantees  having  determined  to  exercise  the  power 
of  sale,  afterwards  advertised  the  subjects,  as  provided 
for  by  the  bond.     On  the  day  of  sale,  29th  December 
1829,  the  pursuer,  it  was  averred,  came  forward  and 
made  formal  protest  by  a  notary  against  the  sale,  on 
the  ground,  which  was  said  to  be  false,  that  the  condi- 
tions in  the  bond  had  not  been  complied  with.     This 
step,  the  grantees  alleged,  had  the  effect  of  intimidating 
purchasers ;  and  as  no  third  party  offered  the  upset 
price  of  £350,  the  exposers,  the  Stewarts,  along  with 
M*Kersie^  purchased  the  subjects  at  the  upset  price, 
alleging  tJiat  this  was  for  the  interest  of  all  parties,  to 
prevent  the  subject  being  carried  off  at  an  under-value. 
The  purchasers  averred,  that  soon  after  the  sale  they 
made  offer  to  resell  the  subjects  to  the  pursuer,  pro- 
vided he  would  pay  the  upset  price,  and  indemnify 
them  for  expenses.     The  debtor  appeared  at  first  willing 
to  do  this,  and  granted  a  letter  to  the  tenants  in  the 
subjects  to  pay  their  rents  to  the  purchasers ;  and  his 
agent  in  Edinburgh,  on  22d  May  1820,  addressed  a 
letter  to  the  Stewarts'  agent,  requesting  that  the  bond 
might  be  sent  to  Edinburgh,  with  a  view  to  M*Kay 
paying  it  up.     Nothing  however  followed,  though  the 
offer  was  renewed,  and  the  time  for  fulfilling  it  pro- 
longed till  Martinmas  1830.     It  then  dropped,  when 
the  purchasers  adopted  proceedings  before  the  Sheriff, 
to  remove  the  pursuer  from  the  premises ;  and  in  the 
proceedings  before  the  Sheriff,  they,  in  a  similar  man- 
ner, renewed  the  offer  to  resell  the  subjects  to  him,  on 
the  footing  of  the  previous  offer.     Decree  of  removing 
was  however  obtained  against  him  in  July  1832,  and 
the  purchasers  entered  to  possession,  and  made  con- 
siderable improvements.     In  1833,  the  purchasers  sold 
the  subjects,  with  absolute  warrandice,  to  the  other  de- 
fenders, James  Stewart,  J.  Napier,  and  J.  and  W.  Gal- 
braith, and  they  were  duly  infeft  in  July  1834.     These 
parties  having  paid  the  sum  of  £350,  viz.,  the  price  at 
which  the  subjects  had  been  offered  for  sale  in  1829, 
obtained  the  subjects.     The  new  purchasers  on  their 
entry,  made  still  greater  improvements,  and  erected  a 
distillery  and  malt  kiln  on  the  subjects. 

Subsequent  to  the  completion  of  these  arrangement^ 
and  erections  the  present  action  was  brought,  in  No- 
vember 1834,  for  the  purpose  of  reducing  and  setting 
aside  the  original  purchase  by  the  Stewarts. 

The  ip\xvs\xer  jdeaded — (1.)  The  bond  and  disposition 
in  security,  and  other  writs  called  for  and  produced, 
ought  to  be  reduced  and  set  aside,  for  the  reasons,  and 
upon  the  grounds  libelled  in  the  summons.  (2.)  Gene- 
rally, the  whole  proceedings  of  the  defenders  were  il- 
legal, unjust,  and  incompetent,  in  respect  of  the  cir- 
cumstances specially  detailed  in  the  foregoing  conde- 
scendence. (3.)  The  defenders  are  bound  to  hold  jnst 
count  and  reckoning  with  the  pursuer,  and  to  account 
for  the  rents,  and  other  profits  and  proceeds  of  the 
subjects  illegally  appropriated  and  withheld  by  them, 
and  for  the  damages  thereby  incurred.  (4.)  In  reference 
to  the  pleas  of  the  defenders,  which  proceed  upon  an 
erroneous  statement  of  the  facts,  and  groundless  con- 
clusions in  point  of  law,  the  pursuer  maintains  upon 
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the  facts  stated  by  him,  the  converse  of  the  legal  pro- 
positions stated  by  the  defenders ;  and,  in  particular, 
that  the  claim  for  indemnification  urged  by  them  is,  in 
the  circumstances,  wholly  untenable. 

The  defenders  pleaded — (1.)  The  bond  and  dispo- 
sition in  security  granted  by  the  pursuer,  being  his 
probative,  valid,  and  onerous  deed,  and  the  writs  under 
challenge  having  duly  followed  thereon,  and  being  also 
valid,  probative,  and  onerous,  the  defenders  are  entitled 
to  absolvitor.  (2.)  The  purchase  of  Messrs  Stewart 
and  M*Kersie,  and  the  conveyance  by  which  the  same 
was  completed,  are  valid  and  effectud,  in  respect  that 
that  sale  was  fully  authorised  by  the  express  power  of 
sale  granted  by  the  pursuer  himself;  that  the  purchase 
was  made  regularly,  and  in  bona  fide^  and  for  a  full 
price ;  and  that,  moreover,  the  pursuer  was  allowed  the 
most  ample  opportunities  of  taking  back  the  subjects 
posterior  to  the  sale,  upon  paying  his  debt,  for  which 
the  sale  had  been  made,  but  failed  to  avail  himself  of 
any  of  these  offers.  (3.)  The  sale  in  favour  of  the  de- 
fenders, Messrs  James  Stewart,  Napier,  and  Galbraith, 
and  the  conveyance  granted  in  their  favour,  and  infefl- 
ment  thereon,  are  valid  and  effectual,  and  were  suffi- 
ciently authorised  by  the  title,  in  the  persons  of  the 
parties  from  whom  they  purchased.  (4.)  Moreover, 
they  having  been  onerous  bona  fide  purchasers,  would 
not  be  affectable  by  personal  objections  (even  if  any 
such  existed)  pleadable  against  their  authors.  (5.) 
The  defenders  having,  with  the  pursuer's  knowledge 
and  acquiescence,  expended  large  sums  of  money  on 
the  subjects  purchased  by  them,  and  converted  them 
into  a  different  purpose,  the  pursuer  is  not  now  en- 
titled to  disturb  their  right,  on  the  pretence  of  alleged 
irregularities  on  the  part  of  his  disponees,  in  executing 
the  power  of  sale  granted  by  him.  (6.)  The  conclu- 
sions of  the  present  action,  even  were  they  not  utterly 
groundless,  could  not  be  insisted  in,  unless  the  pursuer 
should  indemnify  the  defenders,  not  only  for  the  sums 
owing  by  him,  in  virtue  of  his  bond  and  disposition  in 
security,  but  likewise  for  the  sums  which  were  bona 
fide  expended  in  ameliorations  upon  the  property. 

"  20M   June    1837 The   Lord    Ordinary    having  heard 

counsel  on  the  record,  whole  process  and  documents  reco- 
vered under  the  diligence, — In  respect  that  it  is  clearly  esta- 
blished. Is/,  That  the  subjects  libelled  on  were  exposed  to  pub- 
lic roup  by  the  defenders,  William  and  Edward  Stewart,  on 
21st  December  1829,  in  virtue  of  the  powers  of  sale  contained 
in  a  bond  and  disposition  in  security,  granted  by  the  pursuer  in 
their  &¥Our  on  3d  July  1827 ;  2tf,  That  the  subjects  were  pur- 
chased at  this  roup  at  the  upset  price  by  the  exposers  them- 
selves, and  John  M'Kersie,  another  defender,  who  also  held  an 
interest  to  the  extent  of  one-third  in  the  original  bond ;  and,  3<f, 
That  the  clause  of  sale  in  the  bond  gave  no  power  to  the  de- 
,  fenders  to  bid  for  or  purchase  the  property  themselves  when  so 
exposed :  Finds  that  this  purchase,  on  established  principles  of 
common  law,  was  not  effectual ;  therefore,  sustains  the  fourth 
reason  of  reduction,  and  reduces  the  said  sale  and  the  disposi- 
tion, and  whole  other  titles  following  thereon,  and  to  that  effect, 
decerns  and  declares  in  terms  of  the  libel;  reserving,  however, 
the  defenders'  claim  against  the  pursuer  for  all  meliorations 
performed  on  the  subjects  subsequent  to  the  sale,  to  be  ascer- 
tained as  after  directed,  before  removing  from  the  premises, 
and  to  the  pursuer  the  objections  to  such  claim,  as  accords : 
Finds  the  defenders  liable  in  the  expenses  hitherto  incurred, 
and  remits  the  account  thereof,  when  lodged,  to  the  auditor  to 
tax  and  report.  But  before  answer,  as  to  the  second  and  third 
reasons  of  reduction,  importing  that  the  bond  was  granted  for 


sums  neither  due  at  the  date  thereof,  nor  afterwards  advanced 
to  the  pursuer,  or  for  his  behoof.  Remits  the  case  to  Mr  Holmes 
Ivory,  accountant,  to  examine  the  accounts  and  vouchers  be- 
tween the  parties,  and  to  report  the  state  of  the  debt  due  to 
the  defenders  by  the  pursuer,  both  at  the  date  of  the  bond,  and 
at  the  present  period,  and  to  take  such  evidence  as  can  now  be 
obtained  as  to  the  extent  and  value  of  the  meliorations,  and  of 
the  amount  of  the  rents  for  which  the  defenders  are  account- 
able, and  to  report  such  state  to  the  Lord  Ordinary  quam 
primwn. 

"  Note It  is  thought  that  there  is  no  rule  now  more  firmly 

established  in  law,  or  better  entitled  to  inviolable  observance, 
than  that  a  party  in  sales  cannot,  without  a  special  stipulation, 
act  in  the  incompatible  characters  of  exposer  and  purchaser. 
It  has  been  settled  for  more  than  forty  years,  since  the  decision 
of  the  House  of  Lords  in  the  York  Building  Company  against 
M'Kenzie,  that  an  agent  in  a  judicial  sale  cannot  purchase  for 
his  own  behoof;  and  o  fortiori,  must  a  creditor  be  excluded 
when  he  sells  under  a  bond ;  accordingly,  in  the  case  of  Jeffrey 
against  Aitken,  (4.  Shaw,  p.  782),  a  similar  purchase  by  m 
creditor  was  reduced  at  the  distance  of  twelve  years,  though 
there  was  no  reason  to  suspect  any  actual  fraud  or  unfiiirness  in 
the  sale.  The  same  rule  seems  to  have  been  long  settled  in 
England,  as  appears  from  an  elaborate  opinion  of  Lord  £1don 
in  the  case  of  James,  8.  Vesey,  p.  337,  and  various  other 
authorities  unnecessary  to  be  dted. 

"  The  case  of  Drummond  against  Maxwell,  (2.  Shaw,  p. 
136)  founded  on  by  the  defenders,  is  totally  inapplicable,  as  it 
was  sold  auctoritate  prtttorii,  under  a  warrant  granted  by  the 
Sheriff,  and  possibly  even  the  competRuey  of  such  a  proceed- 
ing may  be  questioned  in  future  cases.  It  is  enough,  how- 
ever, that  there  was  no  interposition  of  the  Judge  Ordinary 
here. 

"  It  is  almost  unnecessary  to  add,  that  the  present  decision 
proceeds  entirely  on  general  principles,  as  the  Lord  Ordinary 
has  no  reason  to  think  that  the  price  was  inadequate.  On  the 
contrary,  any  facts  from  which  he  can  judge,  lead  him  to  con- 
clude that  the  price  at  the  time  was  the  best  that  could  be  got. 
That  fact,  however,  cannot  have  any  effect  on  a  purchase  null 
and  void  ab  initio,  though  it  may  deserve  some  weight  in  ad- 
justing the  defenders'  claim  for  meliorations. 

**  When  the  question  as  to  the  sale  is  final,  the  parties  will 
act  wisely  to  refer  all  questions  as  to  the  state  of  their  claims, 
as  well  as  respecting  the  meliorations  and  rents  of  the  disputed 
subjects,  to  the  accountant  as  an  arbiter,  who  can,  if  necessary, 
proceed  to  the  spot  and  take  any  proof  necessary ;  all  further 
proceedings  and  expenses  in  Court  may  thus  be  terminated,  to 
the  probable  gain  of  both  parties  in  the  future  progress  of  the 
accounting." 

The  defenders  reclaimed.    At  advising, 

Lord  Mackenzie, — I  entirely  concur  with  the  Lord  Ordinary 
as  to  the  existence  of  the  general  rule  Co  which  he  alludes,  but 
I  doubt  the  application  of  the  case  of  M*Ren^e,  as  an  agent 
has  no  interest.  Creditors  are  in  a  different  situadon,  and  so 
far  I  go  along  with  the  Lord  Ordinary ;  but  a  creditor  in  a 
bond  has  a  most  material  interest  to  interfere  in  a  sale,  and  pre- 
vent the  property  being  sold  to  a  third  party  for  a  mere  no- 
thing. Well,  suppose  he  do  interfere,  and  purchase  under  bis 
bond,  to  prevent  this  loss ;  and  suppose  he  make  offer  to  sell 
the  property  again  to  the  debtor  in  the  bond,— the  creditor 
meanwhile,  not  completing  his  titles  under  the  purchase,  to 
enable  the  debtor  to  accept  the  offer ;  but  the  debtor  fiiils  to 
redeem,  and  the  creditor  sells  to  another :  Now,  I  think  the 
debtor  was  surely  bound  to  speak  out.  I  think  he  has  no  right 
to  lie  by  and  refuse  to  come  to  a  determination  as  to  whether 
be  will  take  it  off  the  creditor's  hands  or  not.  In  that  event, 
the  creditor  must  keep  it ;  and  if  the  debtor  do  not  speak  out, 
the  latter,  I  should  think,  is  barred,  personali  exeeptione,  from 
bringing  a  reduction,  in  consequence  of  his  conduct.  The  case 
here  does  not  exactly  come  to  this,  but  something  took  place  be- 
tween the  debtor  and  creditor,  which  was  understood  to  super- 
sede the  arrangement.  It  was  an  offer  to  take  payment  of  the 
debt,  and  with  that  the  debtor  was  satisfied.     At  least,  I  ha\*e 
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not  a  doubt  that  the  debtor  was  satisfied  with  the  arrangement 
proposed.  He  appears  to  have  been  so ;  as  for  half  a-year  dur- 
hig  which  the  correspondence  goes  on,  both  parties  seem  satisfied 
that  the  sale  should  stand  good,  on  payment  of  the  debts.  Dur- 
ing all  that  time  the  debtor  never  says  a  word  against  the  sale, 
and  does  not  demand  a  resale ;  and  he  never  even  hints  that 
be  would  much  rather  have  the  subjects  again  exposed  to  sale 
than  accede  to  the  arrangement.  If  the  debtor  had  said  so, 
the  creditor  would  have  been  bound  to  have  exposed  of  new. 
But  the  affair  goes  on  for  years,  during  all  which  time  the  deb- 
tor allows  the  purchase  to  remiun  in  the  creditor's  hands.  He 
further  allows  him  to  keep  and  improve  the  subjects,  and  also 
to  sell  to  a  third  party,  who  makes  still  greater  improvements ; 
and  yet,  during  all  that  time,  the  debtor  never  thinks  of  de- 
manding a  resale.  Now,  however,  he  comet  forward  to  object 
to  the  original  sale,  and  thereby  dispossess  the  new  purchasers, 
leaving  them  only  a  personal  claim  against  their  author.  I  think 
this  unfair,  and,  in  the  special  circumstances  of  the  case,  that  the 
party  is  barred  from  the  reduction. 

Lord  GiUUt, — I  concur  in  the  justice  of  the  general  prin- 
ciple, as  stated  by  the  Lord  Ordinary.  But  this  principle  is 
one  which  may  be  dispensed  with  by  the  party.  Now,  in  this 
case,  I  do  think  that  he  has  done  much  more  than  merely  dis- 
pensing with  the  principle.     I  agree  with  Lord  Mackenzie. 

Lord  Corehouse I  am  not  exactly  prepared  to  say  that  the 

interlocutor  is  wrong :  and,  in  the  circumstances  of  the  case,  I 
am  rather  desirous  to  have  further  information.  There  are 
exceptions  to  the  general  rule.  I  recolleet  the  doctrine  is  very 
broadly  laid  down  by  Lord  Mansfield,  that  the  principle  is  in- 
dexible. Sir  William  Grant,  however,  states  that  there  are  ex- 
ceptions to  it ;  and  he  laid  it  down  in  one  case,  that  the  assig- 
nees of  a  bankrupt  might  become  the  purchasers  of  the  bank- 
rupt's subjects,  which  is  analogous  to  a  purchase  by  creditors ; 
and  I  am  inclined  to  think  that  the  rule  is  subject  to  various 
exceptions.  There  are  several  important  specialties  which  are 
averred  on  the  record  here ;  and  as  exceptions,  I  think,  are 
proponable  to  the  rule,  I  should  wish  further  investigation,  as 
a  knowledge  of  these  circumstances  will  weigh  materially  with 
me  in  deciding  the  case.  This  is  not  a  case  where  any  thing  is 
averred  of  white-bonnets,  or  that  the  purchase  was  made  by 
one  as  a  trustee  for  the  exposer,  but  the  owner,  as  alleged, 
comes  forward  at  the  sale,  and  takes  a  formal  protest,  which 
would  have  the  effect  of  hurting  the  sale,  and  so  the  expoaer  pur- 
chases the  subjects  at  the  upset  price.  This  is  a  very  important 
circumstance ;  but  as  the  nature  of  this  proceeding  is  disputed, 
I  should  like  to  have  some  investigation  made  in  regard  to  it ; 
for  I  would  ask  whether  the  debtor,  when  he  refuses  to  pay  his 
debt,  is  entitled  to  come  forward  on  a  sale,  and  protest  against 
it,  and  thereby  intimidate  intending  purchasers.  I  cannot  think 
that  this  is  a  proper  or  legal  proceeding ;  but  I  should  wish  fur- 
ther investigation  as  to  the  spedaltiea  of  this  case. 

Lord  President I  concur.  In  the  case  of  the  Toik  Building 

Company  v.  M^Kenzie,  referred  to  by  the  Lord  Ordinary,  I 
have  little  doubt  that  if  M'Kenzie  had  offered  back  the  subjects 
at  the  price  he  paid,  the  Court  would  have  pronounced  a  differ- 
ent judgment. 

The  Court, 

"  in  respect  of  the  special  circumstances  averred  in  the  case, 
recal  in  hoc  Uatu  the  interlocutor  reclaimed  against,  and  remit 
to  the  Lord  Ordinary  to  proceed  farther  as  to  his  Lordship  shall 
seem  just." 

Lord  Ordinary,  Cuninghame. — Act.   Solicitor-General  (Ru- 
therfurd),  A.  M'Neill,  A.   S.  Logan ;  E.  and  A.  M'Millau, 

W.S.,   Agent8 Alt,   Dean  of  Faculty   (Hope),   Marshall  ; 

Charles  Spence,  S.S.C,  Agent N.,  Clerk |G.D.F.] 

23d  January  1838. 
First  Division (G.D.F.) 

No.  103. — Chailles  Tennant  and  Comfakt,  &c., 
Pursuers  Sf  Suspenders^  v.  The  Fobth  and  Clyde 
Navigation  Company,  Defenders  4r  Respondents. 

Statute  —  Construction  —  Obligarion — Powers — Canal — TTie 
SCOTTISH  JURIST. 


6th  Geo,  in,  0768^,  incorporating  the  Forth  and  Clyde 
Navigation  Company ,   **  empowered  and  authorised'*  the  com' 
pany  '*  to  make  and  complete  a  cut  or  canal  of  seven  feet 
depth  of  water f  navigable  and  passable  for  boats,  barges,  and 
other  vessels  from  the  river  or  firth  of  Forth**  to  the  Clyde,  and 
a  collateral  cut  of  seven  feet  depth  of  water ^om  the  said  main 
canal "  to  the  dty  of  Glasgow ;"  and  it  further  empowered  them 
to  levy  dues  on  all  goods  carried  along  the  canal,  in  considera- 
tion of  the  great  "  charges  and  expenses**  they  would  be  at  in 
making,  maintaining,  (fc.  **  the  said  cut  or  canal  and  collateral 
cut,**  J-c.     By  a  second  Act  ri77U,  entituled,  "  An  Act  to 
explain,  amend,  and  render  more  effectual,**  the  previous  Act^ 
the  company  were  "  empowered  and  authorised**  to  make  the 
collateral  cut  "from  the  said  main  canal,  passing  by  Stocking-- 
fields**  Sfc,  **  to  or  near  the  town-head  of  the  city  of  Glas- 
gow."    When  the  company  had  completed  the  collateral  cut 
only  to  Hamilton  Hill,  a  point  about  a  mile  distant  from  the 
city  of  Glasgow,  they  obtained  an  Act  of  Parliament  (1784), 
which  stated  in  the  recital,  that  the  collateral  cut  had  been 
completed  "  to  the  dty  of  Glasgow,  or  neighbourhood  there- 
of;" and  thereafter  another  Act  n787J,  which  narrated,  that 
the  collateral  cut  had  been  completed  **  as  far  as,  or  near  to, 
the  town-head  of  the  city  of  Glasgow.*'    By  the  latter  of 
these  Acts  (1787J  the  company  were  "  empowered  and  au- 
thorised** to  make  and  complete  **  the  said  main  cat  or  canal 
and  collateral  cut,  as  far  as  the  same  are  already  finished, 
of  such  depth  of  water  as  shall  be  equal  to  eight  feet  at  least 
in  every  part  thereof."     By  another  Act  (^1790),  the  com-- 
pany  were  **  empowered  and  authorised*'  to  prolong  the  collar 
teral  cut  from  Hamilton  Hill,  the  original  point  of  termination, 
to  Port'bundas,  situated  nearer  to  Glasgow,  by  a  canal  **  of 
such  depth  of  water  as  shall  be  equal  to  eight  feet  at  least," 
and  further,  to  connect  Port-Dundas  with  the  Monkland  Canal 
by  a  "  canal  not  exceeding  the  above  dimensions,"  (i.  e.  not 
more  than  eight  feet  in  depth  J  "  and  navigable  and  passable 
for  boats,  barges,  and  other  vessels."     Neither  of  these  last- 
mentioned  Acts  authorised  any  additional  dues  on  the  canal  or 
collateral  cut,     A  subsequent  Act  f  1806^  empowered  the  com- 
pany to  levy  higher  dues  on  the  canal  and  collateral  cut,  but 
contained  no  directions  as  to  deepening  them.     By  a  still  later 
Act  f  1814J,  the  company  were  **  authorised  ana  empowered" 
to  alter y  widen,  and  enlarge  the  canal,  and  whole  collateral  cut, 
'*  in  sudi  way  or  manner  as  the  said  company  of  proprietors 
or  their  governor  or  coundl  shall  think  fit,  for  malang  the 
same  ten  feet  depth  of  water  in  every  part  thereof,  navigable 
and  passable  for  boats,  barges,  and  other  vessels."     TViis  Act 
also  empowered  the  company  to  borrow  £40,000  for  carrying 
into  effect  these  and  other  purposes  mentioned  in  the  Act,  but 
authorised  no  additional  dues.     Lastly,  by  I  Geo,  IV,  the  com- 
pany were  empowered  to  borrow  £80,0()0  more  for  the  purpose, 
inter  alia,  "  of  deepening  the  canal,  and  whole  collateral  cut,  to 
the  extent  often  feet  in  depth  in  every  part  thereof;**  but  this 
loan  was  not  effected,     TTie  company  having  continued  to  levy 
the  high  duties  authorised  by  the  Act  1806,  along  the  main  canal 
and  whole  collateral  cut  (including  the  cut  connecting  Port- 
Dundas  with  the  Monkland  Canal),  although  they  had  onhf 
made  the  main  canal  and  part  of  the  collateral  cut  little  more 
than  eight  feet  in  depth,  and  the  remainder  of  the  collateral  cut, 
extending  from  Port- Dundas  to  the  Monkland  Canal,  about 
four  and  a-half  feet  deep :  the  suspenders,  manufacturers  on  the 
banks  of  the  last-mentioned  part  of  the  collateral  cut,  presented 
a  suspension  and  interdict,  which  was  conjoined  with  a  declara- 
tor at  their  instance,  praying  to  have  it  found,  I,  That  the  Canal 
Company  are  not  entitled  to  levy  any  higher  dues  on  the  canal  or 
collateral  cut,  than  those  authorised  by  the  original  Act  1768, — 
the  main  canal  and  collateral  cut  not  being  ten  feet  deep;  and,  2. 
TTiat  the  company  are  not  entitled  to  levy  any  dues  whatever  on 
the  part  of  the  collateral  cut  between  Port-Dundas  and  the 
Monkland  Canal,  until  the  said  portion  of  the  cut  shall  be 
made  of  the  same  depth  with  the  main  canal  and  the  remainder 
of  the  collateral  cut —  The  Court  repelled  the  reasons  of  sus- 
pension, and  sustained  the  defences  in  the  declarator. 

The  Forth  and    Qyde   Navigation    Company  was 
established  in  1768  by  the  Act  8  Geo.  III.,  for  tlie 
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purpose  of  affording  a  communication  by  water  between 
the  rivers  Forth  and  Clyde.  The  Ist  section  of  this 
Statute  empowered  the  company 

"  to  make  and  complete  a  cut  or  canal  of  seven  feet  depth  of 
water,  navigable  and  passable  for  boats,  barges  and  other  ves- 
sels, from  the  firth  or  river  of  Forth,  at  or  near  the  mouth  of 
the  river  of  Carron,  passing  on  the  north  side  of  the  house  and 
offices  of  Kerse,  through  or  near  Bainsford,  to  or  near  Bonny- 
mill,  to  or  near  Bankier-mill  in  the  county  of  Stirling,  to  and 
through  Dollator-bogg,  to  or  near  Inchbelly-bridge,  to  or  near 
Calder-bridge,  passing  betwixt  Kilmardinny-hill  and  Beaudair, 
to  or  near  Saint  Germain's  Loch,  and  betwixt  Clobey-hiU  and 
the  hill  of  Bladardy,  to  or  near  Three-Part  Mill-dam,  and  to 
the  firth  or  river  of  Clyde,  at  or  near  a  place  called  Dalmuir 
Burnfoot ;  and  the  said  collateral  cut  of  seven  feet  depth  of 
water  from  the  said  main  canal,  at  or  near  a  place  called  Blad- 
ardy, through  or  near  Partick,  across  the  river  Kelvin  to  the 
city  of  Glasgow  aforesaid." 

The  28th  section  of  the  Statute  empowered  the 
company  to  raise  and  contribute  among  themselves 
£150,000  for  the  execution  of  the  work,  and  in  the 
event  of  the  insufi&ciency  of  that  sum,  they  were,  by 
the  dOth  section,  authorised  to  raise  among  themselves 
£50,000  more.  By  the  46th  section,  the  company 
were  empowered  to  levy  certain  tonnage  duties  on  all 
commodities 

"  navigated,  carried,  and  conveyed  upon  and  through  the 
said  cut  and  canal,  or  collateral  cut,'*  &c.,  "  in  consideration  of 
the  great  charges  and  expenses  which  the  said  company  of  pro- 
prietors, their  successors  and  assigns,  will  be  at  in  making, 
maintaining,  and  supplying  with  water  the  said  cut  or  canal, 
and  collateral  cut,  and  in  making  and  maintaining  all  the  other 
works  hereby  authorised  to  be  made  and  erected." 

In  1771  the  main  line  of  the  canal  had  been  cut 
from  the  Forth  as  far  as  Dollator-bogg,  situated  fifteen 
miles  eastward  from  Glasgow,  and  the  Company  then 
applied  to  Parliament  for  power  to  make  an  alteration 
on  the  remaining  part  of  the  line  of  the  canal,  between 
Dollator-bogg  and  Glasgow,  which  power  was  accord- 
ingly conferred  by  the  Statute  1 1  Geo.  IIL  c.  62.  By 
the  2d  section  of  this  Act,  the  Company  were  autho- 
rised and  empowered 

"  to  continue,  make,  and  complete  the  said  main  cut  or  canal 
of  seven  feet  depth  of  water,  navigable  and  passable  for  boats, 
barges,  and  other  vessels,  from  Dollator-bogg  aforesaid,  to  or 
near  Inchbelly-bridge,  to  or  near  Easter  Calder,  to  or  near 
Calder  church,  to  or  near  Clober-hill,  to  or  near  Bladardy-hill, 
to  or  near  Three-Part  Mill-dam,  and  to  the  firth  or  river  of 
Clyde,  at  or  near  a  place  called  Dalmuir  Burnfoot ;  and  the 
collateral  cut  from  the  said  main  canal,  passing  by  Stocking- 
field,  to  or  near  a  place  called  Thimblefield,  to  or  near  Cow- 
caddens,  and  to  or  near  the  Town-head  of  tbe  dty  of  Glasgow, 
any  thing  in  the  before-redted  Act  to  the  contrary  notwith- 
standing." 

By  the  13th  Geo.  III.,  the  company  were  empower- 
ed to  borrow  £70,000  on  the  credit  of  the  navigation, 
which  loan,  it  was  enacted  by  the  5th  section  of  this 
Statute, 

"  shall,  in  the  first  place,  be  applied  for  and  towards  the  paying 
and  defraying  the  charges  and  expenses  in  procuring  and  passing 
this  present  Act,  and  afterwards  for  and  towards  the  making, 
maintaining,  and  completing  the  navigable  cut  and  canal,  and 
collateral  cut,  and  other  works  authorised  by  the  two  before- 
recited  Acts  to  be  made ;  and  in  carrying  the  several  powers, 
provisions  and  authorities  therein  and  herein  contained,  into  ef- 
fectual execution,  so  far  as  relate  to  the  navigable  cut  or  canal 
from  the  firtb  or  river  of  Forth  to  the  firth  or  river  of  Clyde, 
and  to  tbe  collateral  cut  from  the  same  to  the  city  of  Glasgow, 
and  to  no  other  use  or  purpose  whatsoever.*' 


In  1777,  tbe  collateral  cut  of  the  canal  was  com- 
pleted to  Hamilton  Hill,  where  a  basin  was  formed, 
with  accommodations  for  loading  and  unloading  ves- 
sels, and  this  was  represented  and  continued  to  be  the 
termination  of  the  collateral  cut,  from  1777  to  1790; 
and  it  was  so  represented  to,  and  regarded  by  the  Le- 
gislature, in  several  intervening  Acts  of  Parliament  in 
reference  to  the  canal,  viz.,  the  24th  Geo.  III.  c  57, 
which  sets  forth,  that 

*'  whereas  the  eastern  branch  of  tbe  said  canal,  from  tbe  river 
Forth  to  a  place  called  the  Stockingfield,  and  the  collateral  cut 
from  thence  to  the  dty  of  Glasgow,  or  neighbourhood  thereof, 
were  completed  several  years  ago." 

As  also,  in  the  Statute  27  Geo.  III.  c.  55,  which  ex- 
pressly narrates,  **  that  the  main  cut  or  canal  has  been 
carried  on  to  Stockingfield,  and  the  colh&teral  cut  has 
been  finished  as  far  as,  or  near  to,  the  town-head  of  the 
city  of  Glasgow."  A  similar  statement  is  made  in  the 
Statute  30  Geo.  III.  c.  73. 

Down  till  1787,  the  depth  of  the  main  line  of  the 
canal  and  of  the  collateral  cut,  was  seven  feet^  as  au- 
thorised by  the  Act  8th  Geo.  IIL  s  but  in  that  year,  the 
Statute  27th  Geo.  III.  c.  55,  passed,  which  proceeds 
upon  a  recital  of  certain  of  the  prior  Statutes,  and  upon 
the  preamble, 

"  that  since  the  passing  of  the  last-red  ted  Act,"  namely,  the 
11th  Geo.  III.,  before  refeired  to,  "  the  said  main  cut  or  canal 
has  been  carried  on  to  Stockingfield,  and  the  collateral  cut  has 
been  finished  as  &r  as,  or  near  to,  the  town-head  of  the  dty  of 
Glasgow ;  and  it  has  now  been  discovered,  that,  by  making  the 
said  main  cut  or  canal,  and  collateral  cut,  ai  far  as  the  same 
are  now  finished,  and  such  part  thereof  as  remain  unfinished, 
eight  feet  deep,  and  by  varying  and  extending  the  line  or  tract 
of  the  said  main  cut  or  canal  remaining  unfinished  to  Bowling- 
bay  in  the  firth  or  river  of  Clyde,  great  and  important  advantages 
will  arise  to  the  said  company  of  proprietors  of  the  Forth  and 
Clyde  navigation,  and  to  the  public." 

It  is  enacted  by  section  second  of  this  Act, 

"  That  the  said  company  of  proprietors,  their  successors  and 
assigns,  shall  be,  and  tbey  are  hereby  authorised  and  empowered, 
by  themselves,  their  deputies,  agents,  officers,  workmen,  ser- 
vants, and  assigns,  to  make  and  complete  the  said  main  cut  or 
canal,  and  collateral  cut,  as  fitf  as  the  same  are  already  finished, 
of  such  depth  of  water  as  shall  be  equal  to  eight  feet  at  least  in 
every  part  thereof,  navigable  and  passable  for  boats,  barges, 
and  other  vessels;  and  that  all  the  powers  and  authoriciea 
granted  to  the  said  company  of  proprietors,  their  deputies, 
agents,  officers,  workmen,  servants,  and  assigns,  by  the  before- 
redted  Act,  passed  in  the  eighth  year  of  the  reign  of  his  present 
Majesty,  or  any  other  Act  of  Parliament  relating  to  the  said 
navigation,  shall  remain  in  full  force,  and  be  i^ectual  as  to 
materials,  and  to  every  other  matter  and  thing  whatsoever, 
which  may  be  necessary  for  enabling  the  said  company  of  pro- 
prietors, and  their  deputies,  agents,  officers,  servants,  workmen, 
and  assigns,  to  raise  the  banks  of  that  part  of  the  said  maia 
canal  and  collateral  cut  which  has  been  finished ;  and  otherwise 
to  do  and  perform  what  they  shall  judge  necessary  to  make  the 
same  of  the  depth  of  water  of  eight  feet  at  least,  according  to 
the  intention  of  the  present  Act,  and  the  powers  hereby 
granted." 

In  1790,  the  Forth  and  Clyde  Navigation  Company 
and  the  Monkland  Canal  Company  jointly  applied  for, 
and  obtained  from  the  Legislature,  the  Statute  30th 
Geo.  III.  c  73,  entitided, 

"  An  Act  for  forming  a  junction  between  tbe  Forth  and  Clyde 
navigation  and  the  Monkland  navigation,  and  for  altering,  en- 
larging, and  explaining  several  former  Acts  passed  for  tnakiiig 
and  maintaining  the  said  navigations," 
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and  which,  inier  aiia^  proceeds  on  the  preamble  and 
representation,  that,  under  the  powers  conferred  by  the 
Statute  of  the  8th  Geo.  III., 

*'  the  main  line  of  the  Forth  and  Clyde  navigation  is  now 
nearly  finished,  and  a  collateral  cut  is  made  from  the  same  to  a 
place  called  Hamilton  Hill,  within  the  distance  of  a  mile  or 
thereabouts  from  the  dty  of  Glasgow;" 

that  the  foresaid  two  companies  were  desirous  to  have 
a  junction  formed  between  the  said  two  canals ;  and  that 

'*  it  would  be  highly  beneficial  to  the  public  at  large,  if  the 
company  of  proprietors  of  the  Forth  and  Clyde  navigation  were 
empowered  to  carry  on  their  collateral  cut  from  Hamilton  Hill 
to  the  west  end  of  the  Monkland  Canal,  at  or  near  the  town- 
head  of  the  city  of  Glasgow,  and  were  enabled  to  purchase  lands 
for  the  purpose  of  making  a  harbour  and  basin  at  or  near  a 
place  called  Hundred- Acre  Hill,  and  for  the  purpose  of  build- 
ing houses  and  warehouses  for  the  accommodation  of  merchants 
and  others  resorting  thereto ;  and  were  also  enabled  to  make 
and  lay  out  roads,  lanes  and  passages  leading  from  the  same  to 
the  city  of  Glasgow." 

It  is  enacted  by  section  first  of  this  Statute, 

"  That  from  and  after  the  passing  of  this  Act,  it  shall  and  may 
be  lawful  to  and  for  the  said  company  of  proprietors  of  the 
Forth  and  Clyde  navigation,  th^r  successors  and  assigns,  and 
they  we  hereby  authorised  and  empowered,  by  themselves,  their 
deputies,  agents,  officers,  workmen,  servants,  and  assigns,  to 
complete  and  finish  the  said  collateral  cut  or  canal  of  such 
depth  of  water  as  shall  be  equal  to  eight  feet  at  least  in  every 
part  thereof,  navigable  and  passable  for  boats,  barges,  and  other 
vessels,  from  the  aforesaid  place  called  Hamilton  Hill,  to  or 
near  a  certain  place  called  Hundred- Acre  Hill,  and  from  thence 
by  a  canal  not  exceeding  ike  above  dimensions^  and  navigable 
and  passable  as  aforesaid,  to  the  west  end  of  the  Monkland 
Canal,  at  or  near  the  town-head  of  the  city  of  Glasgow." 

And  by  the  second  section  of  this  Statute,  a  variety 
of  powers  and  privileges,  including  the  power  to  levy 
dues,  &c.,  is  given  to  the  Fortli  and  Clyde  Navigation 
Company, 

*'  BO  far  as  the  same  are  or  may  be  necessary  for  enabling  the 
said  company  of  proprietors  of  the  Forth  and  Clyde  navigation 
to  complete  the  said  collateral  cut  or  canal  of  the  dimensions 
aforesaid,  by  the  line  herein  described,  from  Hamilton  Hill 
aforesaid  to  the  west  end  of  the  Monkland  Canal,  at  or  near 
the  town-head  of  the  dty  of  Glasgow." 

In  accordance  with  tliis  Act,  the  collateral  cut  was 
extended  till  it  joined  the  Monkland  Canal.  By  the 
Statute  39  Geo.  III.  c.  71,  various  other  powers  were 
given  to  the  Forth  and  Clyde  Navigation  Company, 
all  proceeding  on  the  representation  that  they  had  com- 
pleted the  said  navigatiop,  whereby  *'  a  safe  and  easy 
communication  is  opened  from  the  east  to  the  west  sea^ 

By  the  46th  Geo.  III.  c.  20,  the  Forth  and  Qyde 
Company  were  empowered  to  levy  a  higher  rate  of 
tonnage  dues  than  they  had  previously  done,  on  the 
narrative, 

"  That  whereas  the  said  Forth  and  Clyde  navigation  was  finished 
at  a  very  large  expense,  and  the  proprietors  received  no 
interest  or  return  for  the  money  for  above  thirty  years,'*  &c. ; 
"  and  whereas  the  expense  of  maintaining  the  said  canal  has 
become  very  great,  by  reason  of  the  increase  of  servants'  wages, 
and  in  the  price  of  labour  and  materials,  as  well  as  on  account 
of  the  length  of  time  since  it  was  begun,  which  renders  it  fre- 
quently necessaiy  to  make  considerable  repairs,  and  to  renew 
works  that  are  decayed  or  worn  out ;  and  the  rates  or  duties 
authorised  to  be  levied  by  the  said  recited  Acts  are  now  found 
to  be  inadequate  thereto,  and  to  pay  a  suitable  dividend  to  the 
proprietors,  and  that  it  is  just  and  requisite  that  the  same  should 
be  increased." 


At  the  date  of  this  Act,  the  depth  of  the  canal  was 
the  same  as  it  had  been  since  1790,  viz.,  the  main  line 
and  collateral  cut,  as  far  as  Port-Dundas  or  Hundred- 
Acre  Hill,  were  eight  feet  deep,  and  the  remainder, 
from  Hundred- Acre  Hill  to  the  west  end  of  the  Monk- 
land  Canal,  four  and  a- half  feet  deep.  Notwithstand- 
ing this  difference  in  the  dimensions  of  these  two  parts 
of  the  collateral  cut,  the  Forth  and  Clyde  Company 
continued,  after  1806,  to  levy  the  same  high  rate  of 
duties  authorised  by  46  Geo.  HI.,  on  the  part  of  the 
cut  which  was  eight  feet  deep,  as  on  the  part  which 
was  only  four  and  a-half  feet  deep. 

In  1814,  the  Company  applied  to  Parliament  for  per- 
mission to  borrow  £40,000,  and  therewith  to  enlarge 
their  works  at  Port-Dundas  and  Grangemouth,  and  to 
increase  the  depth  of  the  canal ;  and  they  accordingly 
obtained  the  Act  64  Geo.  HI.  c.  195,  which  contained 
the  following  clauses : 

"  And  be  it  further  enacted,  that  the  said  company  of  pro- 
prietors shall  be,  and  they  are  hereby  authorised  and  empowered, 
by  themselves,  deputies,  agents,  officers,  workmen  and  servants, 
to  alter,  widen,  and  enlarge  the  said  canal,  collateral  cut,  and 
cut  of  junction,  and  the  works  thereto  belonging,  and  lo  raise 
the  banks,  or  to  sink  the  bed  thereof,  in  such  a  way  or  manner 
as  the  said  company  of  proprietors,  or  their  governor  or  council 
shall  think  fit,  for  making  tke  same  ten  feet  depth  of  water  in 
every  part  thereof  navigable  and  passable  for  boats,  barges,  and 
other  vessels" 

This  Statute  also  contained  the  following  permission 
in  regard  to  borrowing  money  for  these  operations : 

"  That  it  shall  and  may  be  lawful  to  and  for  the  said  com- 
pany of  proprietors  to  borrow,  and  take  up  at  interest,  upon  the 
credit  of  the  rates  and  duties  granted  by  the  said  recited  Acts, 
and  this  Act,  or  any  or  either  of  them,  any  sum  or  sums  of 
money  not  exceeding,  in  the  whole,  the  sum  of  £40,000  Ster- 
ling, for  the  purpose  of  enlarging  and  extending  the  basin,  and 
making  new  streets  and  wharfs  at  Port-Dundas,  &c. ;  and  of 
altering,  widening,  and  enlarging  the  said  canal,  collateral  cut, 
and  cut  of  junction,  with  the  Monkland  Canal,  and  the  works 
thereto  belonging,  and  raising  the  banks,  or  sinking  the  bed 
thereof,  ybr  making  the  same  ten  feet  depth  of  water  in  every  part 
thereof,  or  for  any  or  either  of  such  purposes" 

A  farther  sum  being  required  for  completing  the  ad- 
ditions, &c.  to  the  canal  works  specified  in  the  last- 
mentioned  Act,  the  company  obtained  from  the  Legb- 
lature  the  Act  1  Geo.  IV.  c.  48.  This  Act  proceeds 
on  a  recital  of  the  previous  Statutes,  and  upon  the 
preamble  and  representation,  that  all  the  money  arising 
from  the  rates  and  duties  received  on  the  said  naviga- 
tion had  been  expended  by  the  said  company,  amount- 
ing, the  whole  money  so  laid  out,  to  the  sum  of 
£421,526  Sterling ;  and,  inier  alia^  that  since  the  capi- 
tal stock  of  the  said  company  was  increased  or  accu- 
mulated, in  manner  therein  mentioned,  the  said  com- 
pany of  proprietors,  in  virtue  of  the  said  recited  Acts, 
and  particularly  of  the  said  Act  of  the  54th  Geo.  III., 

"  have  altered,  widened,  and  enlarged  the  said  canal  and  col- 
lateral cut,  and  increased  the  depth  thereof  to  nine  feet,  and 
have  enlarged  and  extended  the  basin,  and  formed  new  wharfs 
at  Port-Dundas ;  and  in  so  doing,  and  in  executing  other  works 
for  the  improvement  of  the  said  navigation,  since  the  passing  of 
the  said  Act  of  the  39th  year  of  the  reign  of  his  said  late  Ma- 
jesty, have  laid  out  and  expended  sundry  sums  of  money, 
amounting  to  £08,315,  including  the  sum  of  £40,000  borrowed 
under  the  authority  of  the  said  Act  of  the  54th  year  of  his  said 
late  Majesty's  reign.'* 
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That  all  the  dividends  received  by  the  said  company 
of  proprietors,  out  of  the  revenues  and  profits  of  the 
said  navigation,  since  the  passing  of  the  said  Act  of 
the  39th  Geo.  III^  before  which  time  no  interest  or 
dividend,  it  is  alleged,  was  received  by  them,  did  not 
amount  to  a  sum  equivalent  to  £5  per  centum  of  yearly 
interest  upon  the  sums  which,  at  the  time  of  the  pass- 
ing of  said  Act,  had  been  laid  out  and  expended  by 
them  upon  the  said  navigation :  That  it  was  just  and 
reasonable  that  the  said  company  of  proprietors  should 
be  fully  remunerated  for  all  the  money  then  and  since 
expended  by  them  in  completing  and  improving  the 
said  great  national  undertaking,  and  the  works  thereto 
belonging,  and  that  it  would  be  "  highly  beneficial  to 
the  public,**  if  the  said  company  of  proprietors  were 
empowered  to  borrow  a  farther  sum  of  money,  to  en- 
able them  to  execute  and  carry  into  complete  effect  the 
powers  of  the  said  last-recited  Act  of  the  54th  Geo. 
III.  for  deepening  the  said  canal,  collateral  cut,  and 
cut  of  junction,  to  the  full  depth  of  ten  feet,  and  for 
providing  additional  supplies  of  water  for  that  purpose ; 
it  was  enacted  by  section  second,  and  declared,  that 
the  capital  stock  of  the  said  company  should  amount 
to  £519>840  Sterling  money,  which  was  vested  in  the 
several  proprietors  of  the  said  navigation,  and  upon 
which  they  and  their  several  and  respective  executors, 
administrators  and  assigns,  should  be  entitled  to  re- 
ceive dividends  out  of  the  revenues  or  profits  of  the 
said  navigation,  and  other  works,  proportionably,  and 
according  to  their  respective  shares  and  interests  in 
the  said  accumulated  capital  stock  or  sum  before  men- 
tioned. And  by  the  third  section  of  the  said  Statute, 
the  said  company  of  proprietors  are  authorised  and  em- 
powered to  borrow  another  sum  of  £80,000  Sterling 
upon  the  credit  of  the  tolls,  rates,  and  duties  granted 
by  the  foresaid  Acts,  <*  for  making  the  said  canal,  col- 
lateral cut,  and  cut  of  junction,  ten  feet  deep  in  every 
part  thereof,  as  authorised  by  the  said  last-recited  Act, 
and  providing  additional  supplies  of  water  for  that  pur- 
pose ;"  while  by  the  fourth  section  it  is  enacted,  "  that 
the  money  so  to  be  borrowed,  and  for  which  such  as- 
signments shall  be  given  and  granted,  shall  be  applied 
for  carrying  the  purposes  herein-before  mentioned  into 
effectual  execution,  and  to  or  for  no  other  use  or  pur- 
pose whatsoever." 

It  would  appear  that  the  company  did  not  borrow 
the  £80,000,  as  permitted  by  this  Act,  and  they  did 
not  deepen  the  canal  to  the  extent  authorised  by  the 
Act :  the  main  canal  and  collateral  cut,  as  far  as  Hun- 
dred-Acre Hill,  continuing  to  be  under  nine  feet  deep, 
and  the  cut  from  Hundred- Acre  Hill,  or  Port-Dundas, 
to  the  Monkland  Canal,  called  in  the  two  last-mentioned 
Statutes,  the  <^  Cut  of  Junction,''  continuing  to  be  only 
four  and  a-half  feet  deep. 

The  suspenders,  Charles  Tennant  and  Company, 
proprietors  of  extensive  manufactories  situated  on  the 
banks  of  the  foresaid  extended  part  of  the  collateral 
cut,  called  the  **  Cut  of  Junction,"  and  using  the  said 
cut  and  the  main  canal  in  transporting  their  manufac- 
tured goods  to  I^ndon  and  elsewhere,  presented, /fr<r^, 
a  suspension  and  interdict  against  the  Forth  and  Clyde 
Navigation  Company,  complaining  that  the  Canal  Com- 
pany were  bound,  by  the  Statutes  above  mentioned,  to 
make  the  whole  canal  and  collateral  cut  (including  the 


cut  of  junction)  of  the  same  depth :  That  the  cut  of 
junction,  or  extension  of  the  collateral  cut,  was  origi- 
nally contemplated  in  the  10th  Geo.  III.,  as  a  part  of 
the  undertaking,  and  was  necessary  to  bring  the  col- 
lateral cut  to  the  <<  town-head  of  the  city  of  Glasgow," 
the  point  specified  in  the  11th  Geo.  III.  as  the  termi- 
nation of  the  <«  collateral  cut :"  That,  by  the  27th  Geo. 
III.,  the  collateral  cut  to  the  town-head  of  Glasgow 
was  to  be  eight  feet  deep ;  and  by  the  30th  Greo.  III., 
the  collateral  cut  was  to  be  carried  to  the  Monkland 
Canal,  at  or  near  the  said  town -head,  likewise  eight 
feet  deep:  That,  by  the  54th  Greo.  III.,  the  canal,  col- 
lateral cut,  and  cut  of  junction,  were  to  be  indiscrimi- 
nately ten  feet  deep  in  every  part  thereof;  and  this 
provision  as  to  the  uniform  depth  of  the  canal,  col- 
lateral cut,  and  cut  of  junction,  was  anxiously  repeated 
in  the  Ist  Geo.  IV.:  That,  instead  of  being  of  this 
statutory  depth,  the  main  canal,  and  part  of  the  col- 
lateral cut,  is  under  nine  feet  deep ;  and  the  remainder 
of  the  collateral  cut,  now  called  **  Cut  of  Junction,"  is 
only  four  and  a-half  feet  deep :  That,  notwithstand- 
ing the  failure  on  the  part  of  the  Canal  Company  to 
make  the  cut  of  junction  of  the  statutory  depth,  Uiey 
are  in  the  practice  of  levying  the  same  rate  of  tonnage 
dues  on  the  cut  of  junction  as  on  the  remainder  of  the 
collateral  cut,  and  on  the  main  canal :  That  the  com- 
plainers,  whose  works  are  situated  at  St  RoUox,  at  the 
town-head  of  Glasgow,  on  the  said  extended  collateral 
cut,  or  cut  of  junction,  are  thereby  seriously  injured :  for 
example,  in  sending  100  tons  of  goods  manufactured  at 
St  RoUox  to  London  or  elsewhere,  instead  of  shipping 
them  at  once  into  a  vessel  of  100  tons,  which  could 
be  done  if  the  whole  canal,  collateral  cut,  and  cut  of 
junction,  were  ten  feet  deep,  the  complainers  are  oblig- 
ed to  carry  the  cargo  from  St  RoUox  to  Port-Dun- 
das in  small  boats,  drawing  four  feet  six  inches  water 
at  most;  and  at  Port-Dundas,  where  a  vessel  of  100 
tons  may  be  waiting,  only  70  tons  can  be  shipped  in 
her,  owing  to  the  canal  and  collateral  cut  being  cmly 
eight  feet  three  inches,  or  nine  feet,  instead  of  ten 
feet  deep,  and  the  remaining  thirty  tons  have  to  be 
sent  to  Grangemouth  by  lighters,  when  the  vessel  is 
fully  loaded  there,  and  sails  with  its  cargo :  That  by 
this  deficiency  in  the  depth  of  the  canal,  collateral  cut, 
and  cut  of  junction,  the  complainers  have  been  put  to 
great  inconvenience,  delay,  and  loss;  and  interdict 
was  accordingly  asked  against  the  Canal  Company,  to 
prevent  them  exacting  from  the  complainers  any  dues 
for  goods  carried  from  their  works  at  St  RoUox,  along 
all  or  any  part  of  the  said  canal,  collateral  cut,  or  cut 
of  junction,  aye  and  until  the  said  canal,  collateral  cut, 
and  cut  of  junction,  shall  be  made  of  the  full  depth  of 
ten  feet.  The  complainers  also  brought  an  action  of 
declarator  and  repetition  against  the  Canal  Company  on 
the  same  grounds,  concluding  that  they  should  be  bound 
to  deepen  and  enlarge  every  part  of  the  canal,  and  to 
make  it  ten  feet  deep  in  every  part ;  and  in  particular, 
to  deepen  and  enlarge  that  part  of  the  said  canal  ex- 
tending from  Port-Dundas  to  St  Rollox  works,  at  the 
town-head  of  Glasgow,  so  as  to  be  of  the  same  depth 
and  dimensions  as  the  remainder  of  the  collateral  cut 
and  the  main  canal ;  that  the  said  canal  and  collateral 
cut  not  being  ten  feet  deep,  the  Canal  Company  have  no 
right  to  exact  the  present  rate  of  dues  for  goods  carried 
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along  the  canal ;  and  the  action  concluded  for  repeti- 
tion of  the  dues  illegally  exacted  by  the  company,  while 
the  canal  and  collateral  cut  were  not  of  the  statutory 
depth. 

The  Canal  Company  gave  in  defences,  pleading — 
(1.)  The  history  and  objects  of  the  canal,  as  well  as  the 
phraseology  of  the  Statutes,  establish  a  distinction  be- 
tween that  part  of  the  collateral  cut  which  extends  to 
Port-Dundas,  and  that  part  of  it  which  is  called  the 
Cut  of  Junction,  and  clearly  indicate  that  it  never  was 
the  intention  of  the  Legislature  to  make  it  imperative 
that  the  cut  of  jimction  should  be  made  of  the  same 
depth  with  the  other  parts  of  the  canal.  (2.)  Although 
the  Statute  54  Greo.  III.  empowered  and  permitted  the 
defenders  to  execute  certain  operations,  and,  among 
others,  to  deepen  the  canal  to  ten  feet,  and  to  borrow 
certain  sums  of  money  for  the  purpose  of  executing 
these  operations,  or  either  of  them,  it  did  not  make  it 
imperative  on  the  defenders  to  avail  themselves  of  these 
powers,  or  to  execute  these  improvements,  or,  in  par- 
ticular, to  deepen  the  canal  to  ten  feet ;  but,  on  the 
application  of  the  Canal  Company,  and  on  the  narra- 
tive of  its  being  for  the  benefit  of  the  company  to  have 
a  power  of  deepening  it,  merely  bestowed  that  power 
upon  the  company  to  be  exercised  within  certain  limits, 
according  to  its  own  discretion.  (3.)  Even  supposing 
it  to  have  been  the  intention  of  the  Legislature  to  make 
it  imperative  on  the  defenders  to  deepen  the  canal  to 
ten  feet,  it  cannot  be  held  to  have  done  so  under  the 
sanction  of  the  forfeiture  or  suspension  of  the  com- 
pany's right  to  exact  dues,  which  they  had  been  en- 
titled to  exact  for  a  long  course  of  previous  years ; 
more  especially  as  the  Statutes  assume  that  the  pay- 
ment of  these  dues  was  not  to  be  interrupted  or  sus- 
pended, and  contained  provisions  founded  on  that  as- 
sumption. The  dues  complained  of  were  not  granted 
as  an  equivalent  for  deepening  the  canal,  but  are  levied 
under  the  authority  of  an  Act  of  Parliament  passed 
ten  years  before  the  operation  of  deepening  was  con- 
templated. (4.)  The  right  to  exact  these  dues  having 
been  vested  in  the  defenders  by  the  Statute  46  Geo. 
III.,  which  has  never  been  repealed  or  abrogated,  either 
in  whole  or  in  part,  the  defenders  cannot  be  deprived 
of  that  power  by  implication,  in  consequence  of  the 
non-implement  of  any  alleged  obligation,  said  to  be 
imposed  upon  them  by  a  subsequent  Statute;  more 
especially  where  that  alleged  obligation  is  different  from 
the  consideration  for  which  the  power  to  levy  the  dues 
in  question  was  granted. 

The  actions  were  conjoined ;  and  after  the  usual  pro- 
cedure, cases  were  ordered. 

For  the  pursuers  it  was,  inter  alioy  maintained — 
That  the  point  contemplated  by  the  Statutes  8  and  10 
Geo.  III.,  as  the  termination  of  the  collateral  cut,  was 
not  Port-Dundas  or  Hundred-Acre  Hill,  which  was 
then  at  a  distance  from  any  inhabited  part  of  Glasgow, 
and  without  even  an  access  to  the  town  or  harbour  of 
Glasgow,  but  a  place  known  as  the  **  Town-head  of 
Glasgow,"  being  just  the  head  of  the  town,  and  the 
spot  where  the  pursuers'  works  are  situated:  That, 
except  in  the  Acta  54  Geo.  III.  and  1  Geo.  IV.,  (both 
of  which  direct  the  junction  cut,  as  well  as  the  main 
canal  and  collateral  cut  to  be  made  ten  feet  deep),  no 
such  phrase  occurs  as  the  "  Junction  Cut,"  and  no  dis- 


tinction is  made  between  the  part  of  the  collateral,  now 
called  the  "  Junction  Cut,"  and  the  remainder  of  the 
collateral  cut  and  the  main  canal :  That  the  variation 
in  the  phraseology  of  the  first  section  of  the  30th  Geo. 
III.,  as  to  the  depth  of  that  part  of  the  collateral  cut 
beyond  Port-Dundas,  (the  Act  requiring  the  cut,  so  far 
as  Hundred- Acre  HUl,  to  be  eight  feet  deep  at  leasts 
and  the  portion  of  the  cut  between  Hundred- Acre  Hill 
and  the  Town-head,  not  to  exceed  eight  feet,)  will  not 
bear  the  defenders'  construction,  that  an  option  was 
thereby  given  to  the  defenders  to  make  it  of  any 
less  depth  they  might  choose,  in  respect,  (1.)  That 
as  the  same  rates  are  chargeable  on  this  portion  as 
on  the  rest  of  the  canal,  the  presumption  undoubted- 
ly is,  that  the  public  were  intended  to  have  the  same 
benefits  in  return :  (2.)  That  the  Act  itself  obviously 
contemplates  that  this  portion  of  the  canal  was  to  be 
used  exactly  in  the  same  way,  and  by  the  same  sort  of 
vessels,  as  the  other  parts  of  it ;  inasmuch  as  it  is  pro- 
vided, that  it  shall  be  navigable  for  vessels  <'  as  afore- 
said," referring  to  the  corresponding  provision  as  to 
the  portion  between  Hamilton  Hill  and  Hundred-Acre 
Hill ;  and  inasmuch  as  sections  7th,  8th  and  9th  con- 
tain provisions  in  regard  to  foreign  or  sea-borne  vessels 
passing  along  this  portion  without  unloading,  and  ne- 
cessarily implying  such  depth  as  would  admit  vessels 
of  that  class,  which  a  canal  of  the  size  of  the  Monk- 
land  Cuial  could  not  do ;  and,  (3.)  That  the  company 
were  under  an  antecedent  obligation,  under  the  pre- 
vious Statutes,  of  completing  their  canal  to  the  town- 
head  of  Glasgow,  from  which  this  Act  did  not  relieve 
them ;  and  therefore,  though  they  were  not  permitted 
to  make  the  collateral  cut  from  Hundred- Acre  Hill  to 
the  town-head,  of  greater  dimensions  than  eight  feet, 
they  were  still  bound  to  make  it  of  the  dimensions  pre- 
scribed by  the  former  Statutes.  Besides,  this  ambigui- 
ty in  the  30th  Geo.  III.  was  the  result  of  a  misrepresen- 
tation on  the  part  of  the  Canal  Company,  in  regard  to 
the  collateral  cut  introduced  into  the  27th  Geo.  III.  It 
is  in  the  last-mentioned  Act  erroneously  stated,  that  the 
collateral  cut  was  then  *<  finished  at  or  near  to  the  town- 
head  of  the  city  of  Glasgow,"  when,  in  point  of  fact, 
it  had  only  reached  Hamilton  Hill,  admitted  to  be  dis- 
tant a  mile,  or  thereabouts,  from  Glasgow ;  and,  while 
the  company  represented  the  object  of  this  Statute  to 
be  to  deepen  to  eight  feet  the  part  of  the  canal  already 
finished,  and  to  mSke  the  part  unfinished  of  that  depth, 
they  took  no  special  power  to  make  the  continuation 
of  the  collateral  cut  remaining  unfinished,  eight  feet 
deep, — deceptively  assuming  that  the  collateral  cut 
was  wholly  finished,  in  terms  of  the  previous  Acts. 
Although,  therefore,  the  defenders  may  plausibly  main- 
tain, that  by  this  false  representation,  they  relieved 
themselves  of  an  obligation  to  deepen  the  part  of  the 
collateral  cut  remaining  unfinished  at  the  date  of  this 
Act,  they  must  still  have  been  under  the  obligation  to 
complete  it  according  to  the  dimensions  stipulated  for 
in  previous  Acts,  viz.,  seven  feet  in  depth.  But  thu 
bona  fide  interpretation  of  the  Act  27  th  Geo.  III.  is 
rather,  that  the  canal  and  whole  collateral  cut  should 
be  eight  feet  in  depth,  and  the  obligation  to  make  it 
so,  being  established  by  an  antecedent  Statute,  could 
not  be  discharged  or  modified  by  the  provision  in  the 
subsequent  Statute,  30th  Geo.  III.,  that  a  pari  of  the 
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collateral  cut  was  not  to  exceed  that  depth.     On  the 
Statute  46  Geo.  II L,  by  virtue  of  which  alone  the  in- 
creased dues  on  all  parts  of  the  canal,  collateral  cut, 
and  cut  of  junction,  have  been  levied,  the  pursuers 
argued — (1.)  It  proceeds  on  the  representation  of  the 
navigation  having  been  <<  finished ;"  and  the  right  to 
levy  at  all  the  dues  allowed  by  it,  must  depend  abso- 
lutely on  this  being  truly  the  case,  and  on  the  canal 
being  actually  in  the  condition  required  by  the  prior 
Acts ;  so  that  if  it  be  established  that  any  part  of  it  is 
not  of  the  depth  required  by  them,  any  party  interest- 
ed may  refuse  payment  of  the  dues  till  it  be  put  in  that 
condition.     (2.)  It  makes  no  distinction  in  the  rates  to 
be  charged  between  the  main  canal  and  the  collateral 
cut,  or  any  part  thereof,  raising  at  all  events  a  pre- 
sumption that  equal  benefits  were  understood  to  be  af- 
forded to  the  public  from  every  part  of  it.    (3.)  Al- 
though that  portion  of  the  canal,  now  called  by  the 
defenders  the  "  Cut  of  Junction,"  existed  as  at  present, 
no  mention  of  a  "  cut  of  junction"  is  made  in  ttiis  Sta- 
tute; and   the  only  power  to  levy  dues  regards  the 
main  canal  and  the  **  collateral  cut."    Now  it  is  obvious 
that  this  term  <<  collateral  cut,"  must  here  be  used  in 
the  same  sense  as  in  the  prior  Statutes.     But  it  is  ac- 
knowledged that  in  this  Statute,  at  least,  it  extends  as 
far  as  St  Rollox,  and  accordingly  rates  are  levied  on 
that  part  of  the  canal  in  virtue  of  the  authority  here  to 
levy  rates  on  the  collateral  cut ;  and  the  inference  ne- 
cessarily is,  that  it  must  have  the  same  sense  and 
meaning  in  the  prior  Statutes,  and  consequently,  that 
the  portion  between  Port-Dundas  and  St  Rollox,  being 
a  part  of  the  collateral  cut,  must  have  the  depth  esta- 
blished as  the  proper  depth  of  the  "  collateral  cut,"  as 
well  as  of  the  main  cnnal.     In  regard  to  the  terms  of 
the  Act  54  Geo.  III.,  the  pursuers  maintained,  that 
they  expressly  required  the  cut  of  junction,  as  well  as 
the  main  canal  and  collateral  cut,  to  be  ten  feet  deep ; 
and  this  being  the  condition  in  favour  of  the  public,  the 
Canal  Company  were  not  entitled  to  avail  themselves 
of  the  Act,  without  implementing  that  condition :  That 
they  had  taken  advantage  of  the  Act,  by  erecting  new 
works  at  Grangemouth) — ^levying  the  new  dues  there, 
— ^borrowing  the  £40,000  as  allowed  by  the  Act, — 
and  deepening  the  main  canal  and  the  collateral  cut,  so 
far  as  Port-Dundas,  generally  to  nine  feet.     By  the 
Ist  Geo.  IV.,  most  important  powers  and  advantages 
were  conferred  on  the  Canal  Company,  and,  inter  alia, 
a  power  given  to  borrow  a  further  sum  of  £80,000  for 
the  very  purpose  of  deepening  the  canal,  collateral  cut, 
and  cut  of  junction,  to  ten  feet :  That  these  powers 
and  advantages  were  given  at  the  expense  of  the  public, 
in  consideration  of  the  benefit  to  be  derived  to  the  pub- 
lic from  the  contemplated  operations  of  the  company 
in  so  deepening  the  canal,  &c. 

For  the  defenders  it  was  maintained,  inter  alia,  That 
the  sole  object  of  the  collateral  cut,  as  appeared  ex  facie 
of  the  Statutes,  8th,  1 1th,  24th,  and  27th  Geo.  III.,  was 
to  connect  the  city  of  Glasgow  with  the  main  line  of  the 
navigationy  and  for  that  purpose,  it  was  necessary  to 
make  the  main  canal  and  collateral  cut  of  the  same 
depth ; — ^the  object  of  the  Statute  was  served,  when  the 
collateral  cut  was  extended  to  a  point  most  suitable  for 
the  general  purposes  of  the  trade  of  Glasgow :  That  for 
many  years,  Hamilton  Hill  was  considered  the  most  suit- 


able point,  and  afterwards  Hundred- Acre  HiU,  which, 
under  the  name  of  Port-Dundas,  still  continues  to  be  so 
regarded,  and  is  the  canal  port  or  harbour  for  the  Glas- 
gow trade :  That  the  object  of  the ''  junction  cut,"  on  the 
other  hand,  was  not  to  bring  the  canal  nearer  Glasgow, 
but,  by  forming  a  connection  with  the  Monkland  Canal,  to 
obtain  for  the  Forth  and  Clyde  Canal  a  supply  of  water 
from  that  quarter :    That  the  title  of  the  Act  30  Geo. 
III.,  when  the  formation  of  **  the  junction  cut"  was 
first  provided  for,  showed  the  object  of  this  Statute  to 
be  different  from  the  purposes  of  the  previous  Statutes : 
the  Act  being  entituled, — *<  An   Act  for  forming  a 
junction  between  the  Forth  and  Clyde  Navigation  and 
the  Monkland  Navigation,  and  for  altering,  enlarging 
and  explaining  several  former  Acts  passed  for  making 
and  maintaining  the  said  navigation."     Under  the  lat- 
ter of  the  objects  specified  in  this  rubric,  the  Legisla- 
ture empowered  the  collateral  cut  to  be  continued  to 
Hundred-Acre  Hill,  and  under  the  former  it  autho- 
rised the  junction  cut  to  be  executed,  as  to  Which  not 
a  word  had  been  said  in  any  of  the  previous  Acts : 
That  this  distinction  is  still  more  apparent  in  gremio 
of  the  Act,  where  the  depth  of  the  collateral  cbt  to 
Hundred- Acre  Hill  is  authorised  to  be  eight  feet  at 
least,  and  the  depth  of  the  remaining  part  of  the  cut, 
from  Hundred- Acre  Hill  to  the  Monkland  Canal,  is  not 
to  exceed  eight  feet:  That  the  declarations  of  the  Le- 
gislature, in  the  Statutes  24  Geo.  III.,  and  27  Geo. 
III.,  BTB  probatio  probata  of  the  fact,  that  the  coliaterai 
cfU  Was  completed  by  being  carried  to  the  point  called 
Hamilton  Hill ;  and  the  terms  of  the  Act  30  Geo.  III. 
show,  that  new,  or  at  least  enlarged  powers  were  neces- 
sary to  carry  it  on  to  Hundred- Acre  Hill  or  Port-Dun- 
das, as  well  as  to  make  the  cut  of  junction  from  thence 
to  the  Monkland  Canal.     Besides,  in  Acts  subsequent 
to  the  formation  of  the  junction  cut,  viz.,  39  Geo.  HI. 
and  46  Geo.  III.,  when  the  depth  of  the  junction  cut 
was  known  to  be  only  four  and  a-haff  feet,  it  is  ex- 
pressly stated  that  thd  Forth  and   Clyde  navigation 
had  been  completed;  and  Parliament  was  not  deceiv- 
ed in  regard  to  this  part  of  the  work,   inasmuch  as 
estimates  of  the  extent  of  the  (^rations  intended  under 
the  Act  30th  Geo.  III.,  were  lodged  in  the  Parliament 
Office  when  the  Act  was  applied  for,  which  stated  ex- 
Ipressly  the  depth  of  the  contemplated  cut  fh>m  Hun- 
dred-Acre Hill  to  the  Monkland  Canal  to  be  four  and 
a -half  feet,  and  the  calculations  of  the  relative  expenses 
were  stated  accordingly.     The  Statute  46th  Greo.  III., 
which  authorised  additional  rates,  did  not  impose  any 
obligation  whatever  as  to  deepening  any  part  of  the 
canal  or  collateral  cut ;  and  it  is  highly  improbable  that 
the  Legislature,  when  they  did  not  see  fit  at  the  date  of 
this  Act  to  require  the  deepening  of  the  junction  cut, 
in  consideration  of  the  additional  rates  authorised  to  be 
levied,  would,  at  a  future  period,  withont  any  equiva- 
lent to  the  Chnel  Company  in  an  increase  of  the  rates, 
have  requi^red  that  deepening  to  be  made.     In  regard 
to  the  Act  54th  Geo.  III.,  the  defenders  maintained, 
that  the  Canal  Company  were  the  sole  applicants  for 
that  Statute,  and  they  did  not  then  stipulate  aby  increase 
of  rates,  nor  undertake  any  absolute  obligation.     By 
that  Act  permission  is  given  to  the  company,  but  no 
obligation  is  imposed  upon  them  to  deepen  the  whole 
canal,  collateral  out,  and  cut  of  junction  to  ten  feet ; 
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and  they  are  empowered  to  expend  the  loan  of  £40,000, 
therein  authorised,  on  ant/  or  either  of  the  purposes  there 
specified,  of  which  the  deepening  of  the  canal  to  ten 
feet  was  only  one.  It  is  obvious,  therefore,  that  this 
clause  is  not  imperative  but  permissive,  as  to  the  deep- 
ening of  the  canal,  &c.  Besides,  1.  The  words  "  au- 
thorise and  empower,"  in  their  plain  signification,  ex- 
press permission,  and  not  obligation ;  and,  2.  This 
construction  is  further  more  consonant  with  the  manner 
in  which  the  Act  was  applied  for  and  granted ;  and, 
3.  It  is  improbable  that  the  Legislature  intended  to 
convert  the  permission  which  the  defenders  asked  into 
an  obligation  against  them,  more  especially  where  no 
quid  pro  quo  was  granted  ;  and,  4.  The  pursuers' 
construction  involves  the  inconsistency  of  the  Statute 
taking  away,  by  implication^  the  right  to  levy  the  pre- 
sent dues,  undeniably  vested  in  the  defenders  by  the 
Statute  46th  Geo.  III.  With  regard  to  the  Act  Ist 
Geo.  IV.,  the  defenders  denied  that  they  had  borrowed 
the  £80,000  there  authorised,  and  consequently  main- 
tained that  they  could  be  under  no  obligation  to  expend 
that  sum  in  deepening  any  part  of  the  canal. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor with  the  subjoined  note : 

'I  9M  July  1836. — The  Lord  Ordinary  having  considered  the 
revised  cases  for  the  parties  in  these  conjoined  processes  of  de- 
clarator and  suspension,  and  having  also  considered  the  various 
Statutes  referred  to — Finds  that  the  defenders  are  not  hound  to 
deepen  and  enlarge  the  Forth  and  Clyde  Canal,  or  any  part  of  it, 
to  the  depth  of  ten  feet :  Finds  that  they  are  not  bound  to  alter, 
enlarge,  and  deepen  that  part  of  the  said  canal  extending  from 
Port-Dundas  to  St  Rollox  works,  *  so  as  to  he  of  the  same 
depth  and  dimensions  with  the  remainder  of  the  collateral  cut, 
and  of  the  other  parts  of  the  main  canal :'  And  therefore,  and 
in  respect  that  the  whole  other  declaratory  conclusions  of  the 
libel,  as  well  as  the  reasons  of  suspension,  are  founded  on  the 
affirmative  of  the  two  preceding  propositions,  sustains  the  de- 
fences, and  assoilzies  the  defenders  from  the  whole  conclusions 
of  the  declaratory  action ;  and  in  the  suspension,  repels  the 
reasons  of  suspension,  refuses  the  interdict,  and  decerns :  Finds 
the  defenders  and  respondents  entitled  to  expenses,  allows  an 
account  thereof  to  he  given  in,  and  when  lodged,  remits  the 
same  to  the  auditor  to  he  taxed,  and  to  report. 

**  Note, — In  this  case,  as  in  many  others  in  which  a  series 
of  Statutes  have  been  successively  passed^  for  modifying,  alter- 
ing, or  extending  the  limits  and  the  administration  of  a  great 
public  undertaking,  it  has  happened  that  the  expressions  used 
in  the  various  enactments  are  not  so  accurately  suited  to  each 
other  as  altogether  to  exclude  questions  of  construction  founded 
upon  nice  verbal  rritidsm ;  but,  on  the  present  occasion,  and 
even  giving  the  pursuers  full  benefit  of  all  the  cavils  which 
can  be  raised  on  the  occasional  inaccuracy  or  apparent  inconsis- 
tency of  expression  in  these  different  enactments,  it  does  not  ap- 
pear to  the  Lord  Ordinary  that  there  are  any  grounds  for  either 
of  the  propositions  maintained  by  them. 

**  The  first  in  the  order  of  the  argument  in  the  cases,  though 
forming  the  second  conclusion  of  the  libel,  is  that  which  relates 
to  the  deepening  of  that  part  of  the  canal  from  Port-Dundas  to 
St  Eollox  works,  to  the  general  statutory  depth  of  the  canal. 
The  pursuers*  argument  on  this  point  is  founded,  ls<.  On  the 
original  Sututes  of  the  8th  and  lltH  Geo.  III.  cap.  62  and  63, 
enacting  that  the  coUat^«l  cut  should  extend  to  the  city  of 
Glasgow,  or  to  a  point  at  or  near  '  to  the  town-bead  of  Glas- 
gow,' and,  Uly^  On  the  assumption  that  the  '  town-head  of 
Glasgow'  denotes  a  point  locally  situate  at  or  near  St  Rollox 
works,  and  farther  to  the  eastward  than  Hundred- Acre  Hill, 
or  Port-Dundas,  at  which  the  canal  of  the  general  statutory 
depth  now  terminates. 

"  Looking  at  the  terms  of  the  various  Statutes,  the  Lord  Ordi- 


nary considers  this  proposition  to  be  utterly  untenable.  The  main 
object  of  the  line  of  navigation  was  to  connect  the  Forth  and 
Clyde,  and  with  that  was  combined  the  communication  between 
that  line  and  the  city  of  Glasgow,  by  what  was  termed  a  col- 
lateral cut,  both  being  of  the  depth  of  seven  feet.     By  the  Act 
of  the  11th  Geo.  III.,  in  some  respects  altering  the  Statute  of 
8th  Geo.  III.,  originally  authorising  the  canal,  the  collateral  cut 
was  to  be  made  'from  the  said  main  canal,  passing  by  Stocking- 
field,  to  or  near  a  place  called  Thimblefield,  to  or  near  Cow- 
caddens,  and  to  or  near  the  town-bead  of  the  dty  of  Glasgow.* 
The  sense  attached  to  these  last  expressions,  appears  to  the 
Lord  Ordinary  to  be  sufficiently  ascertained,  not  only  by  the 
proceedings  of  the  parties,  but  by  the  subsequent  Statutes. 
At  first,  the  collateral  cut  was  completed  to  a  point  called 
Hamilton  Hill,  where  a  basin  was  established  for  the  trade  of 
Glasgow ;  and  it  seems  to  have  been  understood  by  all  parties 
concerned,  that  this  was  the  accomplishment  of  the  collateral 
cut,  as  originally  contemplated.     Accordingly,  the  subsequent 
Statutes  of  24th  Geo.  IIL  cap.  57,  and  27th  Geo.  III.  cap.  55, 
passed  in  relation  to  this  undertaking,  expressly  bear  that  the 
collateral  cut  from  the  main  canal  to  the  city  of  Glasgow  has 
been  completed :  the  expression  in  the  first  Statute  being,  that  it 
had  been  completed  '  to  the  city  of  Glasgow,  or  neighbourhood 
thereof,'  and  in  the  latter,  that  the  collateral  cut  bad  been  com- 
pleted '  as  far  as,  or  near  to,  the  town-head  of  the  city  of  Glas- 
gow/ being  the  very  words  employed  in  the  former  Statute  of 
the  11th  Geo.  III.     In  these  circumstances,  and  considering 
the  nature  of  the  point  in  dispute,  the  Lord  Ordinary  cannot 
listen  to  the  averment  now  made  at  the  distance  of  half  a  cen- 
tury, that  this  was  all  a  misrepresentation  by  the  canal  proprie- 
tors, and  that  the  town-head  of  Glasgow  then  denoted  a  par- 
ticular point,  totally  difierent  from  that  to  which  the  canal  had, 
at  the  passing  of  those  Statutes,  been  extended. 

"  Next  comes  the  Statute  of  30  Geo.  III.,  by  which  the  Canal 
Company  were  empowered,  in  the  first  place,  to  deepen  the 
whole  canal,  and  the  collateral  cut  connecting  it  with  Glasgow, 
to  the  depth  of  eight  feet ;  to  prolong  the  collateral  cut  from 
Hamilton  Hill,  its  original  termination,  to  Hundred-Acre  Hill, 
now  Port-Dundas,  and  from  that  point  to  connect  the  naviga- 
tion with  the  Monkland  Canal.  The  latter  operation  had  been 
the  subject  of  an  agreement  between  the  proprietors  of  the  two 
canals,  by  which  the  proprietors  of  the  Forth  and  Clyde  Canal 
bound  themselves  to  join  the  two  '  by  a  canal  of  the  same  size 
and  depth  as  the  Monkland  Canal.  Accordingly,  nothing  can 
be  clearer  than  the  distinction  made  in  the  Statute  30  Geo. 
III.,  passed,  in  part  at  least,  for  carrying  this  agreement  into 
effect,  between  the  depth  of  the  canal  and  collateral  cut  as  far 
as  Hundred-Acre  Hill,  or  Port-Dundas,  the  new  point  of  con- 
nection with  Glasgow,  and  the  depth  of  the  line  between  Hun- 
dred-Acre Hill  and  the  Monkland  Canal.  It  authorises  the 
first  to  be  naade  '  of  such  depth  of  water  as  shall  be  equal  to 
eight  feet  at  least,'  and  the  latter  to  be  by  a  '  canal  not  ex- 
ceeding the  above  dimensions.*  Accordingly,  as  far  as  Hun- 
dred-Acre Hill,  now  Port-Dundas,  the  canal  was  made  eight 
feet  deep,  being  the  depth  of  the  general  line  of  communication, 
and  the  latter  four  feet  and  a-half,  being  the  depth  at  that  time 
of  the  Monkland  Canal,  and  the  depth  stated  in  the  estimate 
lodged  in  the  Parliament-Office  previous  to  the  passing  of  the 
Statute. 

"  Considering  all  these  circumstances,  the  terms  of  the  Sta- 
tute, and  the  practical  construction  put  upon  them  by  all  parties 
concerned,  the  proposition  of  th«  pursuers,  that  the  collateral 
cut  of  the  general  statutory  depth  must  be  extended  from  Hun- 
dred-Acre Hill,  or  Port-Dundas,  to  the  Monkland  Canal,  or  at 
least  to  St  Rollox  works,  appears  to  the  Lord  Ordinary  to  be 
unwarranted  and  absolutely  untenable. 

"  The  other  point  regards  the  depth  of  the  noain  line  of  the 
canal  and  collateral  cut  connecting  it  with  Glasgow,  forming 
the  sul^eot  of  the  first  conclusion  of  the  summons.  The  canal 
is  confessedly  eight  feet  deep  at  least.  But  it  is  maintained  by 
the  pursuers,  that  the  depth  ought  to  be  ten  feet,  and  that  while 
it  b  not  completed  to  that  depUi,  they  are  not  bound  to  pay  the 
statutory  dues.  From  the  native  of  the  Statutes  referred  to, 
it  is  unnecessary  to  inquire  into  the  question,  how  far  terms. 
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in  expression  merely  permissive,  are  to  be  construed  as  impera- 
tive, or  binding  against  the  proprietors  of  an  undertaking  like 
that  in  question,  when  they  are  combined  in  the  same  Statute, 
with  the  power  to  levy  dues  to  a  certain  amount.  It  so  happens 
here,  that  by  the  Statute  of  27  Geo.  III.,  authorising  the 
deepening  of  the  canal,  no  additional  canal  dues  were  allowed 
to  be  levied ;  while,  on  the  other  hand,  the  Statute  of  46  Geo. 
III.,  which  did  raise  the  dues,  and  under  which  the  dues  at 
present  exigible  are  levied,  contains  neither  an  obligation,  nor 
even  a  permission  to  deepen  the  canal  beyond  eight  feet,  the 
depth  at  which  it  then  stood.  So  that  there  are  no  grounds  for 
construing  the  levying  of  the  dues  now  exigible,  as  conditional 
on  the  deepening  of  the  canal  beyond  eight  feet. 

"  The  first  Statute  authorising  the  depth  of  ten  feet,  is  that 
of  54  Geo.  III.  cap.  195,  which  authorises  and  empowers  the 
Forth  and  Clyde  Navigation,  Is/,  To  enlarge  and  extend  the 
basin  at  Port-Dundas,  and  to  make  various  other  improvements ; 
2(//y,  To  alter,  widen,  and  enlarge  the  said  canal,  &c., '  in  such 
way  or  manner  as  the  said  company  of  proprietors,  or  their 
governor  or  council  shall 'think  fit,  for  making  the  same  ten 
feet  depth  of  water  in  every  part  thereof,  navigable  and  pass- 
able for  boats,  barges,  and  other  vessels.'  The  Statute  also 
empowered  the  borrowing  of  a  sum  of  £40,000  Sterling,  for 
the  purpose  of  enlarging  and  extending  the  basin  at  Port-Dun- 
das, and  for  altering,  widening,  and  enlarging  the  canal,  '  for 
making  the  same  ten  feet  depth  of  water,  in  every  part  thereof, 
or  for  any  or  either  of  such  purposes.'  There  appearn  no  ground 
for  construing  this  Statute  as  imperative  on  the  matter  of  deepen- 
ing the  canal.  It  contains  no  counterpart  which  can  be  con- 
sidered as  a  consideration  for  such  an  obligation.  For  even, 
as  to  the  borrowing  of  money,  the  sums  so  raised  might  be  law- 
fully expended,  and  as  it  is  averred  by  the  defenders,  were  ex- 
pended on  the  other  operations  referred  to. 

"  The  only  other  Statute  founded  on  by  the  pursuers,  is  the  ' 
1  Geo.  IV.  cap.  48,  which  neither  authorises  an  increased  levy 
of  dues,  nor  contains  any  enactments,  either  permissive  or  im- 
perative, in  regard  to  deepening  the  canal.  It  enables  the  pro- 
prietors, indeed,  to  borrow  a  sura  of  £80,000,  upon  the  pre- 
amble, that  *  it  would  be  highly  beneficial  to  the  pubh'c  if  the 
company  of  proprietors  were  empowered  to  borrow  a  farther 
sum  of  money  to  enable  them  to  carry  into  effect'  the  powers 
of  the  preceding  Statute  of  the  54  Geo.  III.,  '  for  deepening 
the  said  canal,  collateral  cut,  and  cut  of  junction,  to  the  full 
depth  of  ten  feet ;'  and  it  also  contains  a  removal  of  a  limitation 
within  which  the  profits  of  the  company  were,  by  former  enact- 
ments, confined  to  10  per  cent,  at  most. 

"  In  regard  to  this  latter  provision.  It  may  be  observed,  that 
it  proceeds  on  a  preamble  totally  unconnected  with  the  deepen- 
ing of  the  canal,  and  which,  therefore,  cannot  affect  the  present 
question.  As  to  the  power  of  borromng  money,  the  parties 
are  at  issue  on  the  fact.  The  pursuers  aver,  and  the  defenders 
deny,  that  any  money  was  borrowed  under  the  authority  of  that 
Statute.  The  point  certainly  admitted  of  being  very  easily  as- 
certained, if  the  pursuers  had  been  disposed  to  press  it,  which, 
from  some  passages  in  their  revised  case,  it  rather  appeared  to 
the  Lord  Ordinary  that  they  are  not.  But,  at  any  rate,  it  ap- 
pears to  him  that  the  averment  is  irrelevant  to  the  conclusions 
of  the  present  action.  For,  even  if  the  money  had  been  bor- 
rowed, and  assuming,  which  he  thinks  doubtful,  the  right  of  the 
public  to  found  on  the  terms  in  which  the  power  to  borrow  is 
expressed,  the  utmost  extent  of  the  obligation  imposed  by  the 
enactment,  would  be  that  of  expending  the  sum  so  borrowed 
'  in  deepening  the  canal  to  the  full  depth  often  feet.'  It  never 
could  support  the  conclusion  of  the  present  action,  that  the  de- 
fenders were  bound  to  make  the  whole  canal  of  that  depth,  un- 
less it  was  coupled  with  another  averment,  which  is  nowhere 
made  in  the  record,  that  the  sum  so  borrowed  was  sufficient  to 
carry  that  operation  into  effect. 

**  Upon  the  whole,  then,  the  Lord  Ordinary  considers  the 
demands  of  the  pursuers  to  be  entirely  unfounded,  and  to  have 
been  made  under  circumstances  which  fully  warrant  him  in  find- 
ing them  liable  in  expenses." 
The  pursuers  reclaimed : 

J^rd  GiUiei, — I  have  attended  to  all  the  pleadings  in  this 


case,  and  have  read  carefully  the  papers  connected  with  it.     I 
at  first  felt,  and  still  feel,  that  this  case  is  attended  with  great 
difficulty.     I  certainly  cannot  take  that  dear  view  of  it,  which 
the  Lord  Ordinary  seems  to  have  taken,  from  the  terms  of  his 
interlocutor ;  and  in  stating  the  opinion  that  I  have  formed,  I 
feel  it  necessary  to  go  over  the  different  Acts  of  Parliament, 
which  I  shall,  however,  do  very  briefly  indeed.     The  first  Act, 
the  8th  of  Geo.  III.,  says,  "  Whereas  the  making  a  navigable 
cut  or  canal  from  the  firth  or  river  of  Forth,"  &c.,  "  to  the 
firth  or  river  of  Clyde,"  "  and  the  said  colUteral  cut  of  seven 
feet  depth  of  water  from  the  said  main  canal,  at  or  near  a  place 
called  Bladardy,"  &c.,  "  to  the  dty  of  Glasgow."     This  is  a 
very  general  term,  "  dty  of  Glasgow."    It  might  have  been  in- 
tended by  the  Legislature  that  it  should  have  been  carried  to 
the  dty  of  Glasgow ;  but  this  has  not  been  done.     What  I  re- 
mark here  is,  that  from  the  very  first,  the  depth  of  the  con- 
templated canal,  all  the  way  to  the  dty  of  GhUgow,  was — ^for 
that  was  the  intention  of  the  Legislature — to  be  seven  feet. 
Then  there  is  the  Act  of  Parliament,  11  Geo.  III.    It  describes 
the  collateral  cut  as  passing  from  the  said  main  canal  '*  Stock- 
ingfield,  to  or  near  a  place  called  Thimblefield,  to  or  near 
Cowcaddens,  and  to  or  near  the  town-head  of  the  dty  of 
Glasgow."     Here  the  expression  is  varied  from  the  city  of 
Ghisgow  to  "the  town-head  of  the  dty  of  Gksgow."    This, 
however,  is  not  material.     Then  comes  the  1^  Geo.  III., 
which  varies  the  dues  merely;  and  then  we  have  the  24th 
Geo.   III.,  which  just  confirms  it.     Then  there  is  the  27th 
Geo.  III.  c.  55,  wluch  proceeds  on  the  preamble,  that  it  has 
now  been  discovered,  that  by  making  the  said  main  "  cut  or 
canal  and  collateral  cut,  as  fiir  as  the  same  are  now  finished, 
and  such  part  thereof  as  remain  unfinished,  eight  feet  deep," 
&c.     Former  Acts  are  quoted,  as  showing  that  the  canal  had 
been  finished.     The  Acts  declare  that  it  was  finished;  and 
what  was  this  but  making  the  Act  declare  what  waa  contrary 
to  the  fact.     They  may  crave  an   Act  to  declare   that  the 
National  Monument  is  finished,  but  still  the  National  Monu- 
ment will  remain  unfinished,  notwithstanding.     And  according- 
ly, they  say,  *'  so*  far  as  the  same  is  now  finished."    Then 
there  comes  a  more  important  Act,  30th  Geo.  III.  c  73,  being 
"  an  Act  for  forming  a  junction  between  the  Forth  and  Clyde 
navigation,  and  the  Monkland  navigation,"  &c     It  says,  where- 
as under  the  powers  conferred  by  this  Act,  "  the  main  line  of 
the  Forth  add  Clyde  navigation  is  now  nearly  finished,  and  a 
collateral  cut  is  made  from  the  same  to  a  place  called  Hamilton 
Hill,  within  the  distance  of  a  mile,  or  thereabout,  from  the  city 
of  Glasgow,"  &c.,  "  and  whereas  both  the  said  companies  are 
now  desirous  to  have  a  junction  formed  between  the  said  two 
canals,  and  it  would  be  highly  beneficial  to  the  public  at  large, 
if  the  company  of  proprietors  of  the  Forth  and  Clyde  Naviga- 
tion Company  were  empowered  to  carry  on  their  collateral  cat 
from  Hamilton  Hill  to  the  west  end  of  the  Monkland  Canal,  at 
or  near  the  town-head  of  the  dty  of  Glasgow,  and  were  enabled 
to  purchase  lands  for  the  purpose  of  making  a  harbour  and 
basin,  at  or  near  a  place  called  Hundred- Acre  Hill,  and  for  the 
purpose  of  building  houses  and  warehouses  for  the  accommoda- 
tion of  merchants  and  others  resorting  thereto."    Upon  this  part 
of  the  Act  I  would  observe,  that  although  it  states  that  their 
object  was  to  connect  the  Forth  and  Clyde  with  the  Monkland 
Canal,  it  was  to  be  accomplished  by  means  of  a  cut  of  no  greater 
extent  than  previously  projected.     You  will  observe,  that  this 
Act,  which  enables  them  to  form  a  junction  with  the  Monkland 
Canal,  did  not  require  that  the  canal  should  be  carried  to  any 
farther  point  than  that  point  which,  from  the  beginning,  the 
Act  contemplated.     Observe  also,  that  prior  to  this,  no  hint 
was  ever  given  that  any  Qne  part  was  to  be  different  in  point  of 
depth  from  any  other.     All  the  parts  were  to  be  of  the  sane 
dimensions.     I  cannot,  by  any  means,  arrive  at  the  conclusion, 
that  one  part  was  to  be  eight  feet,  and  another  four  feet  and 
a-half.     This  could  not  be  in  the  contemplation  of  the  Legisla- 
ture and  the  public.     If  one  part  of  it  was  to  be  limited,  this 
was  not  the  way  to  express  it.     Still  less  can  I  hesitate  in  ar- 
riving at  that  conclusion,  when  I  read  what  follows :  **  Be  it 
enacted,"  &c.,  '*  that  it  shall  and  may  be  lawful  to,  and  for  the 
said  company  of  proprietdrs  of  the  Foith  and  Clyde  nav^iga- 
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tion/*  &c.,  "  to  complete  and  finisb  the  nid  eollateral  cut  or 
canal  of  such  depth  of  water  as  shall  be  equal  to  eight  feet  at 
2ea»t  in  every  part  thereof/*  &&,  **  to  or  near  a  certain  place  called 
Hundred-Acre  Hill,  and  from  llienee  by  a  eanal,  not  exceeding 
the  above  dimensions,  and  navigable  and  passable  as  aforesaid,  to 
tbe  west  end  of  the  Monkland  Canal,  at  or  near  the  town-head  of 
the  city  of  Glasgow.'*    It  is  stated,  and  not  denied,  that  under 
this  Act,  large  vessels  were  contemplated  to  pass  through  the 
collateral  cut, — vessels  carrying  eight  feet  depth  of  water ;  and 
could  it  be  contemplated  that  this  cut  yna  to  be  one-half  of 
it,  eight  feet  in  depth,  and  the  other  half  of  it  only  four  and 
a^half  feet.     Then  comes  the  39th  George  III.,  which  con- 
tains nothing,  except  the  declaration  that  the  eanal  had  been 
completed,  similar  to  the  declaration  in  the  former  ones ;  but 
unhappily  it  was  not  true.     Then  comes  the  46th  George 
III.  c.  120,  which  enables  them  to  levy  higher  duties.     Now 
The  rates  and  duties  which  are  imposed  in  this  Act,  are  to 
be  levied  on  the  collateral  cut  as  well  as  on  the  canal.    There 
is  no  mention  here  of  the  cut  of  junction.     It  is  a  subsequent 
expression.     No  doubt,  it  is  a  part  of  the  collateral  cut ; 
but  under  this  Act  of  Parliament  empowering  them  to  make 
this  additional  collateral  cut,  not  exceeding  the  dimensions  of 
the  principal  cut  first  established,  they  made  it  only  one-half 
of  the  dimensions,  and  the  power  of  levying  the  same  dues  is 
given.     Could  Parliament  possibly  believe  that  this  collateral 
cut  was  to  be  only  one-half  the  depth  of  the  rest  of  the  canal  ? 
I  cannot  think  it.     Then  comes  the  54th  Geo.  IIL,  by  which 
they  were  authorised  and  empowered  to  "  to  alter,  widen,  and 
enlarge  the  said  canal,   collateral  cut,  and  cut.  of  junction 
(this  is  the  first  mention  of  the  cut  of  junction),  and  the 
works  thereto  belonging,*'  &c.,  "  making  the  same  ten  feet 
depth  of  water  in  every  part  therec^,  navigable  and  passable  for 
boats,  barges,  and  other  vessels."     The  whole  canals,  in  every 
one  passage,  are  treated  as  a  canal  in  which  the  same  duties  wete 
to  be  levied,  as  to  which  the  whole  regulations  refer ;  and  here 
they  are  empowered  to  make  the  whole  canal,  including  the 
collateral  cut  and  cut  of  junction,  ten  feet  deep.      Then  it 
enables  the  Company  to  borrow  £40,000,  and  this,  I  under- 
stand, waa  borrowed.     That  money  is  declared  to  be  insufB- 
dent  by  the  subsequent  Act,  1  Geo.  IV. ;  and  they  are  allowed 
to  increase  their  capital  stock.     Then  it  says,  that  in  virtue  of 
these  Acts,  they  had  "  altered,  widened,  and  enlarged  the  said 
canal  and  eollateral  cut,  and  increased  the  depth  thereof  to  nine 
feet,  and  have  enlarged  and  extended  the  basin,  and  formed 
new  wharfs  at  Port-Dundas ;  and  in  so  doing,"  &c.,  have  laid 
out   and    expended    sundry  sums  of  money,  amounting   to 
£98,315,  including  the  sum  of  £40,000  borrowed  under  the 
authority  of  the  fiifty-fourth  of  his  said  late  Majesty's  reign." 
Then  they  are  "  empowered  to  borrow  a  farther  sum  of  money, 
to  enable  them  to  execute  and  carry  into  complete  effect  the 
powers  of  the  said  last-recited  Act,"  &c.,  "  for  deepening  the 
said  collateral  cut  and  cut  of  junction  to  the  full  depth  of  ten 
feet,  and  for  providing  additional  supplies  of  water  for  that 
purpose."    They  were  all  to  be  of  one  depth, — all  paying  the 
same  duties,  —  and  all  considered  as  forming  different  parts 
of  the  same  works.     Thus  they  are  empowered  to  borrow 
£80,000  for  making  the  said  canal,  collateral  cut,  and  cut  of 
junction,  ten  feet  deep  in  every  part  thereof.     Now,  look- 
ing at  all  these  Acts  of  Parliament,  I  come  to  consider  the 
merits  of  this  case,  in  which  this  Company  say  they  are  over- 
charged and  unjusUy  dealt  with,  by  being  obliged  to  pay  the 
same  duties  on  the  cut  of  junction  which  they  pay  on  the 
rest  of  the  canal,  and  in  which  they  conclude  that  the  canal 
should  be  ten  feet  deep  throughout.     In  regard  to  this  lat- 
ter conclusion,  I  do  not  see  there  are  any  grounds  to  support 
it;  for  it  is  not  admitted  that  the  £80,000  were  borrowed. 
But  the  question  remains,  whether,  under  these  Acts,  the  Canal 
Company  are  entitled  to  levy  on  this  cut  of  junction  the  same 
duties  which  they  levy  on  the  rest  of  the  canal ;  or  are  tbe^  not 
bound,  since  they  do  levy  these  dues,  to  make  the  cut  of  junc- 
tion of  tbe  same  depth,  for  it  comes  to  that,  of  the  rest  of  the 
ranal  ?    Looking  at  the  spirit  of  these  Acts, — looking  at  what 
must  have  been  understood  by  the  Legislature  and  the  public, 
I  My  the  Canal  Company  has  not  performed  their  duty  towards 


the  Legislature  and  the  public.  It  must  have  been  the  under- 
standing on  all  hands,  that  the  canal  was  to  be  of  the  same 
depth  throughout ;  and  I  do  not  think  that  any  human  being 
could  have  contemplated  that  this  not  being  done,  the  same  dues 
were  to  be  levied  on  that  part  of  the  canal  that  was  only  four 
and  a-half  feet  deep,  which  the  company  were  entitled  to  levy 
on  the  main  canal,  and  which  dues  are  de  facto  levied.  Here 
there  are  the  same  powers  taken  and  given  in  regard  to  the 
whole  of  them,  although  the  company  are  not  bound  to  make 
this  cut  of  junction  eight  feet  deep.  They  are  empowered  to  do 
so  if  they  choose,  but  not  bound  to  do  it  when  the  duties  were 
declared  to  be  the  same,  and  the  same  are  levied.  I  must  say, 
that  I  do  not  think  it  was  understood  by  the  Legislature  and 
the  public,  that  one  part  of  the  canal  was  to  be  four  and  a-half 
feet,  and  the  other  eight  or  nine  feet  in  depth.  But  there  is 
nothing  in  this  case  that  authorises  us  to  find  that  they  must 
be  of  tbe  same  depth.  By  the  Act  27  Geo.  III.,  they  are  only 
bound  to  make  the  canal  eight  feet  deep ;  and  as  to  the  col- 
lateral cut,  it  is  not  to  exceed  that ;  and  this  is  what  I  cannot 
get  over.  It  is  therefore  with  great  reluctance  that  I  feel 
myself  bound  to  adhere  to  the  Lord  Ordinary's  interlocutor ; 
but  I  do  not  agree  in  finding  that  the  Canal  Company  are  en- 
titled to  expenses  in  this  case. 

Lord  Mackenzie, — The  Lord  Ordinary  has  founded  on  two 
propositions :  first,   "  That  the  defenders  are  not  bound  to 
deepen  and  enlarge  the  Forth  and  Clyde  Canal,  or  any  part  of 
it,  to  the  depth  of  ten  feet;"  and  secomd,  **  That  they  are  not 
bound  to  alter,  enlarge,  and  deepen  that  part  of  the  said  canal, 
extending  from  Port-Dundas  to  St  Rollox  works,  so  as  to  be 
of  the  same  depth  and  dimensions  with  the  remainder  of  the  col- 
lateral cut,  and  of  the  other  parts  of  the  main  canaL"    Now, 
supposing  that  these  two  findings  are  correct  and  sound,  I  am 
not  aware  that  there  is  any  objection  to  the  disposal  of  the  case 
as  applicable  to  them.     But  the  question  is,  are  these  two  find- 
ings correct  ?    In  regard  to  the  first  of  tbem,  the  plea  of  the 
pursuers  is,  that  the  company  are  liable  in  an  obligation  to  deepen 
the  whole  of  the  canal,  and  the  collateral  cut,  as  far  as  it  ex- 
tends, to  the  same  depth.     In  this  I  agree  with  his  Lordship. 
The  reasons  assigned  are  of  themselves  sound,  and  it  is  not  ne- 
cessary for  me  to  go  over  them ;  at  any  rate,  I  think  his  grounds 
are  well  founded.     But  the  case  strikes  me  in  a  stronger  light 
than  it  has  struck  the  Lord  Ordinary.     I  think  it  rests  on  this, 
so  far  as  I  can  see,  that  there  is  given  to  the  company  power  to 
deepen  every  part,  including  the  collateral  cut,  to  tbe  extent  often 
feet.  Then  it  is  said,  that  by  the  same  Statute,  or  Statutes  which 
give  this  power,  are  given  certain  advantages.     Now,  what  are 
these  ?  They  seem  to  amount  to  nothing  but  this,  to  make  loans 
for  the  purpose  of  executing  this  deepening.    Then  it  is  averred, 
that,  having  made  the  loans,  they  are  bound  in  law  to  execute 
that  purpose,  or  at  any  rate,  to  lay  out  the  whole  of  the  loans 
in  executing  it.     I  thmk  that  no  such  conclusion  can  follow 
from  such  premises.     The  utmost  length  that  I  can  go,  follow- 
ing the  decision  in  the  case  of  the  Monkland  Canal,  in  the  House 
of  Lords,  is  this,  that  the  company  having  got  the  power  to 
deepen,  borrowed ;  and  having  borrowed  the  money,  and  hav- 
ing failed  to  execute  all  or  any  part  of  the  purpose  for  which 
the  money  was  borrowed,  they  were  bound  to  take  no  advan- 
tage whatever  as  against  the  public  for  these  loans.     They 
were  bound  to  hold  the  loans  as  if  they  had  never  been  made 
at  all.     If  they  are  absolutely  prevented  from  taking  any  ad- 
vantage from  the  loan,  and  from  taxing  the  public  on  account  of 
it,  the  principle  of  the  Monkland  case  is  satisfied.     So  that,  in 
this  way,  the  case  goes  &rther  than  any  reasons  of  the  Lord 
Ordinary  carry  it.    There  remains  the  second  question,  which  is 
argued  with  great  ability  on  both  sides.     I  am  fiir  from  saying 
that  the  case  is  free  from  doubt ;  but  the  opinion  I  come  to 
here,  concurs  also  with  that  of  the  Lord  Ordinary.    I  am  afraid 
I  must  glance  also  at  the  Statutes,  as  there  is  no  other  way  of 
delivering  an  opinion  on  the  question.     The  first  Statute  au- 
thorises the  company  of  proprietors  to  **  make  and  complete  a 
cut  or  canal  of  seven  feet  depth  of  water,  navigable,  and  pass- 
able for  boats,  barges,  and  other  large  vessels,"  &c  **  to  the 
city  of  Glasgow."     Then  it  goes  on  to  say,  that  they  shall  de- 
mand tonnage  and  wharfage,  not  exceeding  twopence  Sterling 
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per  mile.     Such  is  the  first  Act  that  anthoriaed  the  making  df 
this  colhiteral  cut  to  seyen  feet  deep,  and  to  continue  that  depth 
to  the  dty  of  Glasgow.     But  then  passed  the  Act  11th  Geo. 
III.,  which  was  intended  to  make  a  change  in  reference  to  the 
direction  or  termination  both  of  the  canid  and  collateral  cut. 
It  repeals  the  direction  in  which  it  was  to  be  carried,  according 
to  the  former  Act,  in  a  certain  way  to  the  dty  of  Glasgow,  and 
it  substitutes  another  direction,  "to  or  near  the  town-bead  of 
the  dty  of  Glasgow."     Then  there  passed  several  Statutes, 
which  it  is  not  necessary  to  notice,  and  which  I  do  not  conceive 
to  have  particular  application  to  the  present  case.     There  is 
one  to  borrow  money ;  one  to  levy  tolls ;  one  relating  to  the 
management  of  the  concern ; — none  of  these  make  any  reference 
to  the  extent,  or  termination,  or  depth,  or  width  of  the  canal. 
I  should  have  mentioned  before,  that  under  this  Act  of  11th 
Geo.  III.,  the  canal  and  collateral  cut  was  made  to  Hamilton 
Hill,  and  a  basin  was  made  there  as  the  terminmi, — a  hd  which 
is  admitted,  and  is  notorious ;  that  being  all  the  length  to  which 
they  carried  it,  and  making  their  basin  as  at  the  town-head,  or 
near  to  the  town-head  of  Glasgow.     Then  comes  the  Act  27th 
Geo.  III.  c.  55,  which  says,  that  "  whereas  since  the  passing 
of  the  last-redted  Act,  the  said  main  cut  or  canal  has  been 
carried  to  Stockingfield,  and  the  collateral  cut  has  been  fi- 
nished as  far  as,  or  near  to,  the  town-head  of  the  dty  of  Glas- 
gow/' &c.     Then  it  grants  power  *'  to  make  the  said  main  cut 
or  canal,  and  collatend  cut,  as  fitr  as  the  same  are  already  finish- 
ed, of  such  depth  of  water  as  shall  be  equal  to  eight  feet  at  least 
in  every  part  thereof,  navigable  and  passable  for  boats,  barges, 
and  other  vessels."    Then,  in  section  third,  it  grants  power  to 
extend  the  canal  down  to  Bowling  Bay,  and  it  is  in  reference 
to  this  part  of  it  that  the  power  of  deepening  to  eight  feet  is 
given.     It  was  not  in  this  Act  intended  to  give  a  power  to 
deepen  the  collateral  cut  beyond  Hamilton  Hill.    There  is  no 
doubt  of  this,  because  the  Act  begins  by  saying,  "  whereas 
nnce  the  passing  of  the  last-redted  Act,"  &c.     There  is  no  au- 
thority for  finishing  it  any  ferther.     In  its  very  preamble,  it 
states  the  completion  of  the  collateral  cut,  and  it  grants  no  au- 
thority for  deepening  it  fiirther  dian  Hamilton  Hill,  and  which 
point  the  Act  declared  to  be  near  to  the  town-head  of  the  dty  of 
Glasgow.  Under  the  Act  1 1  th  Geo.  III. ,  the  question  might  have 
occurred,  whether  the  canal  at  this  depth  should  not  have  extend- 
ed farther  than  this  point,  which  is  a  mile  from  the  dty  of  Glas- 
gow. No  doubt,  the  power  of  Parliament  is  very  great ;  but  still 
Parliament  cannot  annihilate  time  and  space,  and  it  would,  in  such 
a  case,  have  been  difficult  for  me  to  find  that  the  collateral  cut 
and  the  town-head  of  Glasgow  were  in  contact.   I  do  not  know 
what  we  should  have  done  in  such  a  case.     But,  fortunately, 
this  difficulty  has  not  occurred,  and  the  question  is,  whether 
the  collateral  cut  has  been  carried  near  to  the  town-head  of 
Glasgow?    If  Parliament  makes  one  Act,  ordering  the  canal  to 
be  carried  to  Ghisgow,  and  another  Act  to  within  a  mile  of  it, 
then  I  should  think  I  was  bound  by  the  interpretation  Parlia- 
ment puts  on  its  own  words.     The  best  interpretation  of  an 
Act  of  Parliament  is  by  Parliament  itself.     Then  there  is  a 
power  given  to  make  a  basin,  and  then  there  is  something  about 
the  management  of  the  water.     Now,  it  appears  to  me,  that 
whether  we  look  to  the  spirit  or  the  words  of  this  Act,  there 
b  a  manifest  distincdon  between  that  part  of  the  extension  of 
the  collateral  cut  which  reached  to  Port-Dundas,  and  that  part 
which  went  on  beyond  it,  and  teached  to  the  Monkland.    They 
w«re  both  the  collateral  cnt ;  for  this  again  orders  the  exten- 
sion of  the  collateral  cut.     It  would  have  been  part  of  the  col- 
lateral cut  had  it  been  brought  on  to  Glasgow.    But  what  is 
the  spirit  of  this  Act  ?   The  manifest  purpose  of  it  was  to  carry 
on  the  main  collateral  cut  a  little  farther  than  Hamilton  Hill, 
on  to  Handred-Acre  Hill, — a  manifest  improvement, — and  to 
make  a  basin  there,  and  to  make  roads,  lanes,  and  passages 
leading  from  this  basin  to  the  dty  of  Glasgow,  so  as  to  maJce 
this  collateral  cut  end  there.     The  second  object  was  to  make 
a  piece  of  the  collateral  cnt  reach  to  the  Monkland  Canal. 
Now,  as  to  the  uses  of  this  second  object,  one  was,  that  it  was 
to  serve  as  an  aqueduct  to  the  main  canal.     That  required  no 
great  depth  certainly,  or  greater  than  the  Monkland  Canid  it- 
self. 


Dean  of  FoeuUy, — The  reason  of  the  limit  was,  that  it  should 
not  be  deeper  than  the  main  canal. 

Lord  Mackenzie. — I  still  have  the  same  difficulty.  What 
would  it  signify  to  the  Monkland  Canal  how  deep  the  main 
canal  was? 

Dean  of  Faculty, — The  argument  is,  that  that  intermediate 
part  should  not  be  deeper  than  the  main  canal.  If  you  maile  an 
intermediate  basin  deeper  than  the  main  canal,  it  might  draw 
off  too  much  water  from  the  Monkland. 

Lord  Mackenzie. — There  is  an  express  provision  as  to  the 
management  of  the  water,  for  the  preservation  of  the  rights  of  the 
Monkland  Canal ;  but  in  reference  to  the  part  beyond  Port- 
Dundas,  the  principal  one  is  for  the  communication  of  the  water 
of  the  Monkland  Canal  with  the  main  canal ;  and  a  number 
of  provisions  are  made  in  regard  to  it ;  but  also^  farther,  it  was 
to  operate  a  communication  between  the  Monkland  and  the 
great  canal,  by  which  vessels  might  go  from  the  one  to  the 
other.     This  may  also  have  been  in  view ;  but  beyond  these,  I 
cannot  coned ve  a  trace  in  the  Statute  of  any  other  object  con- 
templated.    There  were  no  great  works  existing  at  that  quarter 
of  Glasgow ;  and  the  utility  of  making  a  deep  canal  of  that 
description  was  not  contemplated.     The  spirit  of  the  Statute 
must  have  been  to  make  this  additional  part  of  such  a  depth  as 
would  accomplish  the  objects  I  have  alluded  to ;  and  both  were 
accomplished  by  making  this  piece  of  the  collateral  cut  the  same 
depth  as  the  Monkland  Canal.     This  was  enough.     There  was 
no  great  use  in  making  it  any  deeper.     If  the  Legislature  had 
meant  to  say  that  they  were  both  to  be  of  the  same  depth,  could 
they  not  have  said  it.     The  words  are,  that  thev  are  authorised 
and  empowered  *'  to  complete  and  finish  the  said  collateral  cut 
or  canal,  of  such  depth  of  water  as  shall  be  equal  to  dght  feet 
at  least  in  every  part  thereof,  navigable  for  boats,  barges,  and 
other  vessels,  from  the  aforesaid  place  called  Hamilton  Hill,  to 
or  near  a  certain  place  called  Hundred-Acre  Hill,  and  firom 
thence  by  a  canal,  not  exceeding  the  above  dimensions,  and 
navigable  and  passable  as  aforesaid."    These  two  seem  to  me  to 
be  in  geometrical  opposition  to  one  another.     I  have  heard  of 
no  way  in  which  they  can  be  assimilated.     It  seems  quite  plain 
that  it  was  enough,  if  the  intermediate  cut  of  junetioo  was  of 
any  depth  that  answered  the  purpose ;  no  extent  of  depth  being 
prescribed,  but  only  a  limit  to  prevent  the  company  from  making 
It  deeper.     Accordingly,  it  was  made  to  the  depth  of  fonr  and 
a-half  feet — ^no  more.    Then  there  is  another  Statute,  89th  Geo. 
III.,  reoognidng  the  completion  of  the  undertaking,  and  ex- 
pressing that  this  great  national  undertaking  had  been  com- 
pleted.    Then  there  is  the  46th  Geo.  III.,  which  also  expresses 
that  it  was  finished  at  a  very  large  expense ;  and  by  this  Act  of 
Parliament,  reoognidng  the  completion,  the  fbnner  rates  and 
duties  are  repealed,  and  new  dutiea  are  granted :    "  That  from 
and  after  the  passing  of  this  Act,  the  several  and  respective 
rates  and  duties  granted  by  the  befbre-redted  Acts,"  &c.   Here 
it  doubles  the  duties,  and  places  them  "  on  all  goods  and  eommo- 
dities,  and  on  light  or  empty  vessels."    Evidently,  you  will  ob- 
serve, induding  the  whole  collateral  cut.     It  is  remarked  by 
Lord  Gillies,  that  it  strikes  one  as  something  strange,  that  the 
dues  should  be  authorised  to  be  levied  on  the  whole  of  the  col- 
lateral cut,  as  well  on  that  part  of  four  and  a-half  feet  in  depth, 
as  on  that  part  which  is  eight  feet  deep.  One  observation  may  be 
made  in  answer  to  this»  that  it  is  of  no  great  consequence,  con- 
sidering that  these  does  are  levied  at  so  much  per  ton.     If  they 
had  been  levied  on  each  vessel  indiscriminately,  then  indeed 
there  would  have  been  great  reason  for  distinction ;  but  when  a 
small  vessel  pays  in  proportion  to  its  tonnage,  and  a  large  one 
on  the  same  pnndple,  the  grounds  of  distinction  are  not  very 
strong.     Then  the  54th  Geo.  III.  grants  a  power  "  to  alter, 
widen,  and  enlarge  the  said  canal,  collateral  cut  and  cut  of 
junction,  and  worki  thereto  bdonging,  and  for  making  the  same 
tan  feet  depth  of  water  in  every  part  thereof."    And  then  it 
authorises  them  to  borrow  £40,000  for  that  purpose,  and  others. 
I  do  not  deny  that  it  appears  from  this,  that  at  that  time  it  had 
been  contemplated  that  advantage  would  be  derived  from  deep- 
ening this  collateral  cnt, — ^the  town  of  Glasgow  having  extended 
so  considerably,  and  great  works  having  been  raised ;  but  they 
never  did  deepen,  and  there  is  nothing  in  this  Act  that  could 
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bind  them  to  deepen.  We  cannot,  in  fiict,  with  certainty,  draw 
any  conclusion.  The  circumstances,  in  all  probability,  have 
greatly  changed  from  the  time  it  was  first  authorised  to  be 
made ;  and  therefore  I  can  rest  no  great  weight  on  it.  The 
only  remaining  Statute  is  that  of  1  Geo.  IV.  I  do  not  think  it 
necessary  to  make  a  remark  upon  it.  On  the  whole  it  does  not 
appear  to  me,  that  from  any  of  these  Acts  we  can  draw  the 
slightest  ground  to  find  that  the  Canal  Company  are  bound  to 
deepen  this  collateral  cut  to  the  same  depth  as  the  rest  of  the 
canal.  Being  of  this  opinion,  it  is  unnecessary  to  inquire  into 
the  effifct  of  their  not  implementing  their  obligations.  I  do  not 
think  it  necessary  to  enter  into  the  other  cUfBculties  in  this  case, 
because  I  am  not  satisfied  that  the  obligation  occurs  in  any  re- 
spect whatever. 

Lord  Prendent. — My  opinion,  in  this  case,  does  not  alto- 
gether agree  with  that  of  your  Lordships ;  but  that  is  of  little 
consequence,  for  I  stand  alone.  My  opinion  is  founded  very 
much  on  the  joint  Act  of  Parliament  in  regard  to  the  Canal 
Company.  There  are  some  words  in  that  Act  which  have  not 
been  noticed,  and  which  appear  to  me  to  be  very  material  in- 
deed. The  Act  is  "for  forming  a  junction  between  the  Forth 
and  Clyde  navigation,  and  the  Monkland  navigation,"  &c.  Now, 
in  regard  to  the  Forth  and  Clyde  navigation,  there  could  have 
been  no  connection  between  the  Monkland  and  it,  unless  you 
hold  the  collateral  cut  and  cut  of  junction  to  be  part  of  the 
Forth  and  Clyde  Canal  itself.  Then  come  the  words  to  which 
your  Lordships  have  not  adverted,  which  appear  to  me  most 
material,  as  indicating  the  opinion  and  intention  of  the  Legis- 
lature:— "  That  from  and  after  the  passing  of  this  Act,  it 
shall  and  may  be  lawful  to  and  for  the  said  company  of  pro- 
prietors of  the  Forth  and  Clyde  navigation,"  ^.,  "  to  com- 
plete and  finish  the  said  collateral  cut  or  canal,  as  shall  be 
equal  to  eight  feet  at  least  in  every  part  thereof,  navigable 
and  passable  for  boats,  barges,  and  other  vessels,  from  the 
aforesaid  place  called  Hamilton  Hill,  to  or  near  a  place  called 
Hundred- Acre  Hill,  and  from  thence  by  a  canal  not  exceeding 
the  above  dimensions,  and  navigable  and  passable  as  aforesaid, 
to  the  west  end  of  the  Monkland  Canal,  at  or  near  the  town- 
head  of  the  city  of  Glasgow  aforesaid."  I  ask  how  it  was  to 
be  navigable  and  passable  as  aforesaid,  if  it  was  only  to  be  four 
and  a-half  feet  deep.  The  first  part  of  the  clause  is,  that  it 
shall  be  eight  feet  at  least  in  every  part  thereof,  "  navigable 
and  passable  for  boats,  barges,  and  other  vessels."  There  are 
sea  vessels  that  can  navigate  the  whole  of  the  Forth  and  Clyde 
Canal ;  and  this  collateral  cut,  which  was  not  to  exceed  eight 
feet,  was  to  be  "  navigable  and  passable  as  aforesaid,"  equally 
so  as  the  whole  of  the  Forth  and  Clyde  Canal.  These  words 
have  not  been  adverted  to  by  your  Lordships.  It  was  not 
merely  to  form  a  junction  between  the  two,  for  this  might  have 
been  done  by  a  ditch,  but  it  is  by  a  collateral  cut,  navigable 
and  passable  as  aforesaid,  for  boats,  barges,  and  other  vessels. 
Your  Lordships  will  observe  the  material  circumstance  here  is, 
that  although  this  was  a  joint  act,  it  was  to  be  executed  entirely 
at  the  expense  of  the  Forth  and  Clyde  Navigation  Company, 
and  tbereifbre  the  material  benefit  was  to  be  reaped  by  the  Forth 
and  Clyde  Canal  Company,  to  enable  them  to  levy  dues  on  the 
collateral  cut  the  same  as  on  the  great  canal ;  and  accordingly 
these  duties  have  been  levied.  What  is  the  purpose  of  all  those 
canal  acts  and  railroad  acts  ?  They  are  for  the  benefit  of  the 
public ;  for  the  parties  who  can  use  those  canals  or  railroads,  are 
to  be  benefited  by  them  according  to  the  local  position  of  their 
hinds ;  and,  therefore,  it  is  of  no  consequence  that  the  St  Rollok 
works  were  not  erected  when  this  canal  was  made.  If  a  canid 
is  made  near  to  my  lands,  I  am  entitled  to  the  benefit  of  it.  If 
a  canal'  is  brought  close  to  a  quarry,  for  instance,  in  my  lands, 
which  was  not  worth  five  pounds  before,  it  may  become  thereby 
of  immense  value,  and  I  am  entitled  to  take  all  the  benefit  of 
that  canal;  and,  therefore,  whether  St  Rollox  works  were 
erected  before  or  after  the  making  of  this  oanal,  is  of  no  conse- 
quence. There  is  the  canal  which  you  are  to  make,  not  ex- 
ceeding eight  feet  in  depth,  to  be  navigable  and  passable  for 
boats,  barges,  and  other  vessels,  throughout  its  whole  extent, 
and  to  that  extent  the  St  Rollox  Company  were  entitled  to 
demand  implement.     You  must  finish  the  canal  according  to 


this  Statute,  to  that  extent.  It  was  of  great  consequence  too, 
to  the  Monkland  Canal,  that  it  should  be  so  extended  and 
finished,  and  navigable  for  boats,  barges,  and  sea  boats,  so  that 
they  might  be  able  to  go  the  whole  length  of  the  basin  of  the 
Monkland  Canal,  to  be  loaded  there  with  produce  which  it 
conveys,  without  the  Monkland  Canal  Company  being  obliged 
to  send  them  down  in  lighters  to  be  unloaded  and  reloaded, 
in  other  vessels  at  Port-Dundas.  It  was,  therefore,  of  great 
consequence  to  the  Monkland  Canal,  because  the  basin  there 
could  at  once  let  in  sea  vessels  to  be  loaded  with  coals,  and 
exported  without  the  trouble  and  expense  of  a  reloading  at 
Port-Dundas,  and  exported  at  once  to  the  Highlands  or  to  Ire- 
land, or  any  where  else,  and  by  that  means  obtain  a  greater 
market  for  their  commodity.  I  do  not  go  on  the  Act  empower- 
ing them  to  make  it  ten  feet ;  but  in  regard  to  the  extent  of 
eight  feet,  which  I  presume  would  satisfy  the  St  Rollox  Com- 
pany, my  opinion  is,  that  the  Forth  and  Clyde  Navigation 
Company  are  bound  to  deepen  to  that  extent.  The  words, 
*•  not  exceeding  eight  feet,**  have  reference  to  the  "  eight  feet 
that  went  before.  It  was  to  be  **  navigable  and  passable  for 
boats,  barges,  and  other  vessels."  This  is  my  opinion.  But 
your  Lordships  Bay-»«dhere. 

Lord  Gillies — I  confess  I  have  ^eat  doubts,  but  still  I  feel 
myself  under  the  necessity  of  adhering. 

The  Ck>urt  adhered* 

Lord  Ordinanf,  Fullerton.~^cf.  Dean  of  Faculty  (Hope)^ 
A.  Dunlop — Alt,  Solicitor -General  (Rutherfurd),  A.  E. 
Monteith;  Thomas  Sprot,  W.S.,  and  Thomas  Grahame,  W.S., 
Agenie — D.,  Clerk [G.D.F.l 


23d  January  1838. 

Second  Divuioir (J.D.M.) 

No.  104.^ — BuROH  Heritobs  q/*  Lanark  and  OTHRRSy 
PursuerSf  v.  Landwarb  Heritors  of  the  Parish, 
Defenders. 

Process — Title  to  Pursue — Poor  Rates — Pauper — In  an  action 
of  declarator  relative  to  the  administration  of  the  poore*  fknde 
of  the  parish  of  Lanark —  Objection  to  the  title  to  pursue  of 
certain  paupers  stating  themselves  to  have  interest,  as  entitled  to 
relief  from  the  funds,  sustained. 

The  parish  of  Lanark  consists  partly  of  the  royal 
burgh  of  that  name,  and  partly  of  a  landward  district. 
By  the  Statutes  and  Proclamations  of  the  Privy  Council 
ratified  in  Parliament  relative  to  the  poor,*  certain 
rules  are  laid  down  in  regard  to  the  management  and 
assessment  in  the  case  of  parishes  wholly  burghal,  and 
separate  rules  are  laid  down  for  the  case  of  parishes 
wholly  landward.  Noile  of  these  Statutes  or  Procla- 
mations, however,  lay  down  any  speeific  rule  for  the 
case  of  a  mixed  parish,  such  as  Lanark,  containing  both 
a  royal  bui^gh  and  a  landward  district  within  its 
bounds.  And  it  appears  that  the  practice  has  been 
different  in  the  various  parishes  so  circumstanced : — ^ia 
some  of  them,  the  usage  having  been  to  have  one  list 
of  the  poor,  and  system  of  management,  for  both  the 
burgh  and  landward  district ; — ^in  others,  while  there 
was  but  one  list,  separate  assessments  were  imposed, 
in  certain  definite  proportions,  on  each  of  the  two  dis- 
tricts of  the  parish; — while  in  a  third  class,  equally 
numerous  with  either,  the  practice  had  been,  both  in 
regard  to  management  and  assessment,  to  treat  the 
burgh  and  the  landward  district  as  entirely  separate  and 
distinct  from  one  another. 

*  Statute  1579,  c.  74.  Proc.  Will,  and  Mary,  11th  August 
1092,  and  20th  August  1693.  TTiUiam,  3d  March  1098. 
Stat  1695,  c.  48;  1098,  c.  21. 
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The  present  was  an  action  of  declarator,  conclud- 
ing, in  substance,  to  have  it  found,  that  the  existing 
system  of  a  separate  and  distinct  management  and 
assessment  for  the  poor  of  the  burgh  of  Lanark,  and 
the  poor  of  the  landward  part  of  the  parish,  is  contrary 
to  law,  and  ought  to  be  put  an  end  to ;  and  that  in- 
stead, a  single  and  undivided  system  of  management 
and  maintenance  of  the  poor,  of  both  the  burgh  and 
landward  district,  ought  to  be  adopted  and  enforced  in 
future.  The  parties  pursuers,  consisted  of  three  classes : 
the  first  class  including  the  bui^h  proprietors, — the 
second  the  inhabitants  of  the  burgh, — and  the  third  was 
composed  of  certain  paupers  residing  within  the  burgh ; 
— all  of  whom  represent  themselves  **  as  having,  in  their 
said  several  capacities,  or  otherwise,  a  good  and  un- 
doubted title  and  interest  to  pursue  and  follow  forth 
the  said  action."  The  last  class  of  pursuers,  viz.,  Joseph 
Qaister,  Thomas  Lightbody,  and  Widow  Gowdie  or 
Whiteford,  set  themselves  forth  as  paupers  entitled  to 
relief. 

Various  defences,  preliminary  and  peremptory,  were 
stated  against  this  action,  but  in  regard  to  the  title 
of  the  paupers,  it  waa  pleaded — That  they  are,  as  such, 
exempt  from  liability  to  assessment,  and  have  no  patri- 
monial interest,  nor  any  such  title  or  interest  as  to 
give  them  a  right  to  insist  in  the  declaratory  conclu- 
sions of  this  action,  relative  to  the  general  adminis- 
tration, maintenance  and  management  of  the  poor, 
either  of  the  burgh  or  landward  part  of  the  parish  of 
Lanark. 

The  Lord  Ordinary  repelled  this  defence,  and  found 
the  pursuers  entitled  to  expenses. 

On  a  reclaiming  note,  their  Lordships  unanimously 

*'  sustain  the  objectioii  to  the  title  of  the  piireuen,  stated  in  the 
record,  and  in  hoc  itatu  recal  the  award  for  expenses,  altering  in 
so  hr  the  interlocutor  complained  of;  and  quoad  ultra,  remit  the 
case  to  the  Lord  Ordinary  to  proceed  as  to  his  Lordship  shall 
seem  just." 

Lord  Ordinary f  Moncreiff. — Act,  Solicitor- General  (Ruther- 
furd),  Handyside;  Menzies  and  Maconochie,  W.S.,  Ageutt, — 
Alt,  Dean  of  Faculty  (Hope),  Miller ;  Lockhart,  Hunter  and 
Whitehead,  W.S.,  Agents T.,  Clerk fJ-D-M.! 

TEIND  COURT. 

2Ath  January  1838. 

No.  105. 

The  following  augmentation  was  awarded : 

Kirkoswald— Presbytery  of  Ayr—Old  stipend,  1811,  11 
chalders  victual,  half  meal  and  half  barley,  and  £8.  6.  8.  for 
Communion  Elements. — Stipend  modified  of  this  date,  17  chal- 
ders, and  £10  for  Communion  Elements, — ^being  an  augmenta- 
tion of  six  chalders,  and  £1.  13.  4. 

25th  January  1838. 

First  Diyision (G.D.F.) 

No.  106.— John  Dickie,  W.S.,  and  John  Somer- 
Yii.i£,  PursuerSy  v,  Isabella  Brash  or  Daloleish 
and  Spouse,  for  Her  interest^  and  Alexander 
Stark  and  Spouse,  Defenders. 

Mandate — Agent  and  Client — Obligation — Employment— ^a 
action  wa»  brought  against  A.,  at  liable  for  a  debt  of  his  grand- 
father,  A,  transmitted  the  service  copy  of  the  summons  to  B,, 


who  had  become  bound  to  free  A,  ofaUthe  debts  of  his  grandfa' 
ther,  B,  put  the  copy  summons  into  the  hands  of  an  Edin- 
burgh agent f  who  was  privy  to  the  fact  that  it  was  B,  who  had 
the  substantial  interest  in  the  suit,  and  not  A,  The  agent 
entered  appearance  in  A.*s  name,  and  drfended,  but  no  com^ 
munication  ever  passed  on  the  subject  between  A,  and  the  agent 
— Held,  in  these  circumstances,  that  the  transmission  by  B, 
to  the  agent,  of  the  copy  summons  served  ag€Unst  A.,  was  not 
a  sufficient  mandate  to  bind  A.  for  the  expenses  incurred  by 
the  agent  in  the  suit. 

The  grandfather  of  Isabella  Brash  was  due  £27.  10s. 
to  a  party  of  the  name  of  Martin,  who,  on  the  death  of 
his  debtor,  raised  an  action  in  the  Court  of  Session  for 
payment  against  Isabella  Brash  as  his  representative. 
Mrs  Stark  and  her  husband  had  previously,  for  oner- 
ous considerations,  become  bound  to  pay  the  debts  of 
Robert  Brash  the  grandfather,  and  to  relieve  the  de- 
fender, Isabella,  of  the  same ;  and  she,  on  receipt  of 
the  service  copy  of  the  summons  in  Martin's  action, 
delivered  it  to  Mrs  Stark  and  husband,  in  order  that 
they  might  attend  to  the  matter,  as  they  and  not  she 
were  interested  in  it.  It  appeared  that  these  parties 
put  the  same  service  copy  into  the  hands  of  the  pursuer 
Somerville,  who,  not  being  entitled  to  practise  in  Court, 
put  it  into  the  hands  of  the  other  pursuer  Dickie,  who 
entered  appearance  in  the  action  as  for  Isabella  Brash, 
and  the  case  terminated  in  the  Inner-House  by  Martin 
obtaining  a  decree  in  his  favour.  Towards  payment 
of  the  expenses  incurred  by  the  pursuer  Dickie,  in 
defending  the  action,  the  Starks  paid  him  £15,  and 
for  the  balance,  being  £33.  19s.,  he  brought  this  action 
against  Isabella  Brash  and  the  other  defenders. 

It  appeared  that  a  Glasgow  agent  had,  before  the 
result  of  Martin's  action,  raised  an  action  against  the 
present  defenders  for  the  amount  of  a  business  account 
due  to  him  in  relation  to  the  above  action,  and  that  de- 
cree by  default  passed  against  Isabella  Brash,  but  sub- 
sequently, on  being  reponed,  defences  were  lodged  in 
her  name,  in  which  she  was  made  to  admit  that  the 
pursuer  (the  Glasgow  agent)  was  employed  by  her  in 
the  matter,  and  that  the  pursuer,  Dickie,  was  her  Edin- 
burgh agent.  Isabella  Brash,  however,  explained,  that 
as  the  Starks  had  the  only  interest  in  her  grandfather's 
matters,  and  they  were  bound  for  his  debts,  she  had 
transmitted  to  the  Starks  notice  of  this  action  at  the 
instance  of  the  alleged  Glasgow  agent,  for  payment  of 
his  accounts,  that  they  might  attend  to  it,  as  being  solely 
interested,  and  that,  accordingly,  her  non-appearance 
in  the  action  was  fully  accounted  for.  She,  besides, 
denied  that  she  had  authorised  any  one  to  appear  for 
her  in  this  action,  or  to  make  any  statement  whatever ; 
and  that  the  admissions  as  to  Dickie  being  her  Edin- 
burgh agent,  or  the  other  party  her  Glasgow  agent, 
was  not  authorised.  She  sJso  denied  that  she  ever 
gave  any  mandate  to,  or  employed  Dickie  or  any  one 
else  to  defend  Martin's  action;  and  she,  moreover, 
never  had  any  communication  with  Dickie  on  the  sub- 
ject. Dickie  did  not  libel  on  any  correspondence;  but 
he  pleaded — That  (1.)  the  transmission  of  the  copy 
summons  served  on  Isabella  Brash  to  Martin's  action, 
was  a  sufficient  mandate  to  carry  on  the  defence.  (2.) 
Personal  exception  against  her,  arising  from  the  state- 
ments made  to  the  action  at  the  instance  of  the  Glas- 
gow agent ;  and,  (3.)  The  proceedings  for  payment  of 
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the  expenses,  of  which  the  present  action  is  raised, 
having  been  conducted  by  the  pursuer  for  behoof  of 
the  defender  Brash,  and  undertaken  by  him  upon  the 
employment  of  a  party  holding  the  copy  citation  served 
upon  her,  which  implied  a  mandate  from  her,  she  is 
liable  to  him  therefor,  in  the  first  instance,  whatever 
recourse  she  may  have  against  such  party,  in  respect 
of  exceeding  instructions. 

Isabella  Brash  and  spouse  pleaded — The  defenders 
are  not  liable  in  the  expense  ojf  the  proceedings  in  ques- 
tion, in  respect  that  it  was  not  on  the  employment  and 
authority,  or  for  the  behoof  of  them  any  such  proceed- 
ings were  conducted  by  the  pursuer. 


«« 


1th  Julif  1837 The  Lord  Ordinary  having  considered  the 

process,  and  heard  parties  on  the  pursuer's  claim  for  expenses, 
against  Isahella  Dalgleish  and  her  husband,  which  is  the  only 
part  of  the  case  which  now  requires  to  be  settled,  Finds  them 
iiahle  in  expenses ;  appoints  an  account  thereof  to  be  given  in, 
and,  when  lodged,  remits  the  same  to  the  auditor  to  tax,  and  to 
report. 

'*  Note. — It  is  settled,  that  the  employment  by  a  client  of  a 
country  agent  to  conduct  litigation  at  Edinburgh,  is  a  virtual 
authority  to  him  to  employ  an  Edinburgh  agent.  It  has  not 
been  settled,  however,  that  an  Edinburgh  agent  (or  a  person 
supposed  to  be  one)  on  being  employed  to  do  Edinburgh  busi- 
ness, is  entitled,  without  consulting  the  client,  to  devolve  the 
employment  upon  another  Edinburgh  agent,  and  therefore,  if 
the  present  case  had  depended  purely  on  this  point,  it  might 
have  been  attended  with  difficulty ;  but  it  does  not.  The 
whole  circumstances  must  be  taken  into  view,  and  when  they 
are,  their  import  is,  that  the  defender,  Isabella  Dalgleish,  knew 
that  the  litigation  was  conducting  by  the  pursuer,  and  that  if 
she  did  not  directly  approve  of  this,  and  take  the  benefit  of  it, 
she  at  least  sanctioned  it  by  silence." 

The  defender,  Brash,  reclaimed.     At  advising. 

Lord  Oillies When  I  first  looked  at  this  case,  I  was  pre- 
pared to  agree  with  the  Lord  Ordinary ;  but  on  bearing  the  ar- 
gument from  the  bar,  I  am  now  clear  for  altering.  The  action 
by  Martin  was  directed  against  Isabella  Brash,  but  she  knowing 
that  the  Starks  were  bound  to  pay  her  grandfather's  debts, 
transmitted  the  service  copy  to  the  Starks,  in  order  that  they 
might  look  after  the  matter,  they  being  alone  interested.  It 
was  the'r  affair,  not  her's.  It  is  admitted  that  the  Starks  received 
it,  and  that  they  gave  it  to  the  pursuer,  Somerville,  who  in 
turn  gave  it  to  Dickie.  Dickie  then  canies  on  the  defence  in 
name  of  Isabella  Brash.  Now,  what  says  the  defender  ?  She  says 
that  she  had  every  reason  to  believe  that  this  was  a  debt  justly 
due  by  her  grandfather,  but  that  as  the  Starks  had  become 
bound  to  pay  his  debts  and  relieve  her,  she  accordingly  sent 
them  the  copy  summons.  Now,  in  the  defence  to  Martin's 
action,  it  is  stated  that  the  Starks  were  bound  for  the  debt ; 
and  who  states  this  ?  Why,  Dickie,  the  pursuer :  and  how  can 
we  take  it  off  his  hand  now,  that  he  was  ignorant  of  this  ?  No 
doubt,  if  a  party  send  a  service  copy  of «  summons  to  an  agent, 
he  is  entitled  to  defend.  Bad  tm  recover  the  expense,  in  conse- 
quence, from  the  party  transmitting  the  service  copy  as  a  man- 
date ;  but  if  I  am  adled  to  an  action,  and  I  send  the  service 
copy  to  another  who  has  the  only  interest,  and  b  bound  to  free 
me  of  the  result,  and  he  puts  Uie  copy  into  the  hands  of  an 
agent,  who  is  privy  to  the  circumstances,  it  surely  will  not  fol- 
low that  I,  and  not  the  party  who  has  the  substantial  interest, 
shall  be  liable  to  the  agent  for  the  expenses.  I  am  not  prepared 
to  carry  the  doctrine  that  length. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  THis  Lord- 
ship read  from  the  summons).  Now,  the  statement  in  the  sum- 
mons is  just  exactly  as  Lord  Oillies  puts  it,  and  I  think  it  is 
there  admitted  that  Somerville  explained  to  Dickie  that  the 
employment  came  through  the  Starks,  who  had  the  subatantial 
interest,  and  not  from  laabella  Brash.  Her  name  was  made  use 
of  in  the  defences  to  Martin's  action,  which  probably  was  com- 
petent enough ;  but  is  Dickie,  knowing  these  drcumstances, 


entitled  to  recover  the  expenses  as  against  Brash  ?  I  think  the 
proposition  too  clear  to  require  argument.  I  have  no  doubt 
that  if  Dickie  had  written  to  Mrs  Bradi,  mentioning  to  her 
what  was  doing  in  the  process,  she  would  instantly  have  dis- 
claimed having  any  thing  to  do  with  it,  and  said  that  she  would 
not  be  accountable  for  it  in  any  vray ;  besides,  it  appears  to  me, 
that  Dickie  all  along  held  the  Starks  liable,  and  it  turns  out  that 
he  has  received  part  of  the  expenses  from  them.  In  the  circum- 
stances, I  agree  entirely  with  Lord  Gillies,  and  am  for  alter- 
ing, because  I  think  Isabella  Brash  should  not  have  been  called 
to  this  action. 

Lord  Corehouse I  agree  with  your  Lordships,  that  the  case 

is  quite  clear.  I  have  no  difficulty  about  it,  because  I  do  not 
look  upon  it  as  a  question  of  liability  as  against  a  party  who 
intrusts  a  service  copy  of  a  summons  to  the  hands  of  an  agent. 
Nor  is  it  the  case,  where  the  service  copy,  per  tncuruim,  gets 
into  the  hands  of  an  agent,  and  the  case  is  conducted  by  him. 
That  circumstance  would  not,  I  am  inclined  to  think,  affect 
the  claims  for  expenses  of  the  opposite  party,  who  gets  a  de- 
cree for  expenses  against  the  other,  and  he  disowns  the  action. 
The  circumstances  are  totally  different  here  from  either  of  these 
cases.  The  question  here  is,  whether  Mrs  Brash  employed  Dickie  ? 
Now  I  scarcely  think  it  is  sufficient  to  say  that  Brash  is  liable, 
because  the  service  copy  came  into  his  hands  in  such  circum- 
stances as  here.  He  must  offer  proof  of  employment.  The 
case  referred  to  by  the  pursuer,  Cowan,  &c,  4th  March  1836, 
is  not  in  point.  That  question  came  before  me,  and  I  thought, 
in  the  Outer-House,  that  because  the  title-deeds  were  placed 
by  a  party  in  an  agent's  hands,  that  that  was  sufficient  pre- 
sumption that  the  agent  should  defend  in  an  action :  but  your 
Lordships  overruled  that  view.  Here  Dickie  knew  that  the 
substantial  interest  was  in  the  Starks,  so  I  cannot  hold  that 
it  was  a  sufficient  mandate  to  him  the  getting  of  the  service 
copy  left  with  Brash.  If  this  were  held  to  be  a  mandate,  it 
would,  I  am  afraid,  be  attended  with  very  bad  consequences. 
It  was  a  very  natural  thing  for  Brash  to  send  the  copy  to  the 
Starks,  who  had  the  sole  interest ;  but  is  the  agent,  without 
having  had  the  slightest  communication  with  Brash  on  the  sub- 
ject, entitled,  on  that  ground  alone,  to  hold  her  liable  for  the 
expenses?  The  proper  party  was  the  Starks,  and  Dickie  knew 
that.  As  to  the  averment  put  into  the  mouth  of  Brash,  in 
the  action  at  the  instance  of  the  Olasgow  agent,  I  think  that 
was  the  statement  of  the  Starks,  and  not  of  Brash,  for  she  did 
not  appear  in  the  action,  and,  besides,  had  transmitted  the  claim 
of  that  agent  to  the  Starks  to  look  after,  it  being  their  affair. 

Lord  President I  thought  at  first  that  this  case  was  properly 

decided  by  the  Lord  Ordinary ;  but  of  course  I  must  feel  some 
hesitation  now,  after  hearing  your  Lordships'  opinions.  This 
lady  dealt  very  rashly,  and  I  cannot  say  I  can  get  over  that. 
She  ought  at  once  to  have  got  an  agent  in  Edinburgh  to  have 
appeared  for  her  in  Martin's  action,  and  stated  that  it  was  the 
Starks,  and  not  she,  who  had  the  interest.  That  would  have 
stop't  the  matter :  so  I  cannot  say  I  view  the  case  just  as  your 
Lordships ;  and  I  am  afraid  that  by  sending  the  service  copy 
to  the  Starks,  it  was  just  the  same  as  allowing  them  to  use  her 
name.  If  they  used  it  improperly,  then  she  had  her  recourse 
against  them ;  but  your  Lordships  idter. 

The  Court  akered. 

Lord  Ordinary^  Cockburn. — Act,  Dean  of  Faculty  (Hope), 

Patdson ;  J.  Dickie,  W.S.,  Agent Ah.  D.  M'Neill,  Marshall; 

Andrew  Scott,  W.S.,  Agent Napier,  Clerk [G.D.F.] 


2&th  January  1838. 
Second  Division (J.D.M.) 

No.  107* — Robert  Laidlaw,  Pumc^,  v.  John  Smith 
(Garden^s  Trustee)^  Defender, 

Diligence — Arrestment,  Breach  of— Bona  Fide  Payment — Prin- 
cipal and  Agent-i-Statute  1581,  c.  118 — Where  an  arrestee 
transmitted  Junds  to  his  agent,  who  therewith  paid  the  original 
creditor  in  bona  fide,  both  being  at  the  time  of  such  payment,  igno- 
rant that  any  arrestment  had  been  uud  against  the  arrestee,  such 
arrestment  having  been  executed  in  his  absence  at  his  dwelling- 
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houie  previous  to  the  payment —  CircmMtance$  in  which  h§  wot 
not  subjected  in  second  pojfment,  as  for  breach  of  arrestment. 

The  defender  is  trustee  on  the  sequestrated  estate 
of  Hamilton  William  Grarden,  merchant  in  Glasgow. 
Mr  Robert  Dunlop,  W.S.,  had  a  claim  against  that  es- 
tate, as  having  been  employed  as  law-agent  in  Edin- 
burgh by  Messrs  Cuthill  and  TurnbuU  of  Glasgow  for 
Garden,  their  client,  which  claim  was  secured  by  hy- 
pothec over  Garden's  title-deeds  in  their  possession. 
After  the  bankruptcy,  a  good  deal  of  discussion  took 
place  as  to  Dunlop's  claim,  which  was  finally  trans- 
acted through  Messrs  Dundas  and  Wilson,  C.  S.,  the 
agents  in  the  sequestration  in  Edinburgh. 

On  14th  May  1831,  Messrs  M^Grlgor  Murray  and 
M^Grigor,  the  agents  in  the  sequestration  in  Glasgow, 
wrote  to  Messrs  Dundas  and  Wilson  in  these  terms : 

"  We  have  had  repeated  letters  from  Mr  Dunlop,  urging 
very  earnestly  a  partial  payment  to  account  of  his  claims  against 
Garden's  estate.  We  have  written  him,  that  as  the  matter 
is  in  your  hands,  we  decline  interfering,  bat  that  we  have  re- 
mitted you  such  a  sum  as  we  trust  will  cover  the  utmost  ex- 
tent of  his  claim — Cleaving  it  to  you  to  dispose  of  it  as  you 
may  think  proper.  We  accordingly  send  you  prefixed  an  order 
OD  Mr  Smith's  account  with  the  Royal  Bank  for  £200  Ster- 
ling, which  will  enable  you,  we  hope,  to  settle  with  Mr  Dun- 
lop.  It  will  be  desirable,  we  think,  to  make  one  work  of  all, 
and  to  make  no  partial  payment.  But  in  this  you  will  act  as 
you  think  proper." 

On  19th  May,  Mr  Wilson  wrote  to  M'Grigor  Murray 
and  M'Grigor: 

"  I  have  had  several  conversations  with  Mr  Dunlop,  on  the 
subject  of  his  claim  against  Garden's  estate,  and  he  has  this 
day  offered  to  setde  it,  by  receiving  £210  as  in  full  of  all  de- 
mands. In  the  whole  circumstances  of  the  case,  I  tbink  the 
trustee  would  do  well  to  compromise  the  claim,  by  paying  Mr 
Dunlop  £200,  or  200  guineas.  I  shall  be  glad  to  hear  from 
you  on  the  subject." 

On  the  20th,  M^Grigor  Murray  and  M*Grigor  wrote 
to  Mr  Dundas  in  reply : 

"  We  leave  the  settlement  of  Mr  Dunlop's  account  entirely 
to  yourself;  and  unless  there  are  charges  in  it  which  you  think 
would,  on  an  appeal  to  the  auditor,  be  cut  down,  you  may  pay 
him  the  sum  he  has  agreed  to  take  in  full  thereof.  We  will  re- 
mit you  through  the  bank,  to-morrow,  the  balance  required  to 
enable  you  to  pay  the  amount." 

Several  partial  payments  had  been  made  to  Dunlop, 
but  a  sum  of  £130  was  still  unpaid,  when  on  19th 
May,  the  pursuer,  having  raised  letters  of  arrestment 
on  the  dependence  of  an  action  against  Dunlop,  ar- 
rested the  funds  due  to  him  by  the  defender,  by  leav- 
ing a  schedule  of  arrestment  at  his  dwelling-house  in 
Glasgow.  The  defender  was  absent  from  Glasgow  at 
this  time  for  a  few  days,  and  did  not  receive  the  sche- 
dule till  his  return,  on  the  evening  of  21st  May. 

On  21st  May,  ike  following  letter  was  written  by 
Wilson  to  M'Grigor  Murray  and  M'Grigor : 

"  Mr  Dunlop  mendoned  two  days  ago,  that  an  arrestment 
had  been  raised  against  him,  and  he  seemed  to  think  it  pos- 
sible that  it  might  be  for  the  purpose  of  arresting  the  money 
due  to  him  by  Garden's  trustee.  Could  you  ascertain  from 
Mr  Smith  this  evening,  whether  any  arrestment  had  been  hud 
in  his  hands,  and  let  me  know  by  Monday  morning,  when  I 
suppose  Mr  Dunlop  will  be  here  for  his  money.  Mr  Smith 
would  probably  have  informed  you  of  any  arrestment^  but, 
in  case  of  accidents,  it  is  better  to  ascertain  that  there  is  none." 

To  this  letter  the  following  reply  was  given  on  the 
22d: 


"  Mr  Smith,  the  trustee  on  Garden's  estate,  had  been  from 
home  for  some  days,  and  returned  only  last  night — ^but  not  in 
time  to  enable  me  to  write  to  you  by  the  evening  post.  It  has 
so  happened,  that  an  arrestment  was  used  against  Mr  Dunlop 
during  Mr  Smith's  absence,  and,  therefore,  no  £uther  payment 
can  be  safely  made  to  him  until  it  is  loosed." 

Before  this  last  letter  was  received,  payment  of  the 
£130  had  been  made  to  Dunlop,  in  the  circumstances 
mentioned  in  the  following  letter  of  Mr  Wilson  to 
M*Grigor  Murray  and  M'Grigor,  of  24th  May : 

"  After  I  wrote  to  you  on  Satuiday  morning,  Mrs  Dunlop, 
Mr  R.  Dunlop's  wife,  called  here  with  a  letter  from  her  hus- 
band, addressed  to  her,  authorising  her  to  receive  the  balance 
of  £130  due  to  him  from  Garden's  estate,  in  which  he  says  : 
'  Luckily,  on  calling  for  Mr  Smith  and  Mr  Murray,  I  found  my 
fears,  as  to  an  arrestment,  quashed.  They  never  heard  of  suc:h 
a  thing,  and  Mr  Murray,  on  my  explaining  my  fears,  at  once 
dictated  a  letter  to  Mr  Dundas,  which  he  will  get  to-morrow, 
desiring  him  to  pay  me  the  £130;'  and,  as  you  had  mentioned 
nothing  about  arrestments,  and  as  I  understood  from  Mr  D.'s 
letter  that  he  had  seen  Mr  Smith,  the  money  was  paid  to  Mrs 
Dunlop ;  and  I  am  sorry  to  find,  from  your  letter  of  the  22d 
inst.,  that  the  arrestment  had  been  previously  executed  in  Mr 
Smith's  hands." 

The  pursuer  having  obtained  decree  in  his  action 
against  Dunlop  for  the  sum  of  £450.  3.  6.,  then  raised 
the  present  action  of  furthcoming  against  him  and  the 
defender,  libelling  on  the  payments  made  to  Dunlop, 
after  the  arrestment  had  been  served,  as  a  breach  of 
arrestment  on  the  part  of  the  defender.  Against  this 
the  defender  pleaded  on  the  merits — That  there  were 
no  grounds  on  which  he  could  be  made  liable  as  in 
breach  of  arrestment,  he  having,  before  the  diligence 
was  raised,  remitted  to  the  place  of  the  creditor's  resi- 
dence funds  specifically  appropriated  for  the  discharge 
of  the  debt, — ^the  debt  having  been  paid  and  extinguish- 
ed in  ignorance  of  the  arrestment,  and  in  the  due  exe- 
cution of  the  arrangement  under  which  that  remittance 
was  made ;  and  the  defender,  without  any  blame  im- 
putable to  him,  having  had  no  personal  knowledge  of 
the  arrestment  till  the  creditor  had  actually  received 
payment  of  the  debt 

<'  12M  3iay  1836 The  Lord  Ordinary  having  considered 

the  closed  record,  and  heard  parties'  procurators  thereon,  and 
made  avizandum.  Sustains  the  defence  set  forth  in  the  first  plea 
in  law  for  the  defender,  assoilzies  the  defender,  and  decerns : 
Finds  expenses  due,  and  remits  the  account,  when  lodged,  to 
the  auditor  to  be  taxed. 

"  Note, — This  case  appears  to  the  Lord  Ordinary  to  be  much 
more  nice  than  the  counsel  on  either  side  were  willing  to  ad- 
mit ;  and  though  he  thinks  it,  on  the  whole,  a  spedal  case,  in 
which  the  defence  must  prevail,  care  must  be  taken  that  the 
general  principles  of  the  law  shall  not  be  supposed  to  be  trench* 
ed  upon,  or  loosened.  Mr  Erskine,  in  a  passage  not  referred 
to  in  the  debate — 3,  6,  14 — speaking  of  the  arrestee's  liability 
for  the  civil  consequences  of  breach  of  arrestment,  under  the 
Statute  1581,  c  18,  says  expressly :  '  This  doctrine  holds  also 
in  the  case  of  arrestments  served  against  the  arrestee  only  at 
his  dwelling-house,  though  in  fact  the  execution  should  not 
have  been  notified  to  him ;  for  the  admitting  pretences  of  igno- 
rance might  evacuate  the  lawful  diligence  of  creditors.'  The 
Lord  Ordinary  does  not  find  that  any  other  institutional  writer 
has  laid  down  precisely  the  same  doctrine,  or  that  there  is  any 
reported  decision  to  this  efiect ;  and  if  it  were  taken,  in  its 
broadest  sense,  as  importing,  that  wherever  an  arrestment  had 
been  duly  executed  at  the  dwelling-house,  breach  of  arroptment 
must  be  incurred,  simply  by  the  &ct  of  payment  being  made 
after  the  time  of  the  execution,  without  regard  to  the  drcuro- 
stances  of  ignorance  under  which  the  payment  might  be  made. 
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the  Lord  Ordinary  should  entertain  great  doubts  of  the  sound- 
ness of  it  in  its  application  t^  many  cases  which  may  easily  be 
figured.  For  example,  a  merchant  leaves  his  dwelling-house  in 
the  morning,  and,  at  his  counting-house,  pays  a  debt  at  twelve 
or  one  o'clock,  and  it  turns  out  that,  unknown  to  him,  an  exe- 
cution of  arrestment  had  been  left  at  his  house  soon  after  he 
had  quitted  it.  A  farmer  leaves  his  house  to  attend  a  market 
at  a  distance,  meets  with  his  creditor,  and  pays  the  debt ;  and 
finds,  on  returning  home,  that  an  arrestment  had  been  used  be- 
fore he  made  the  payment.  A  trader  empowers  his  traveller  to 
(Hiy  a  debt  to  a  creditor  at  a  distance,  and  the  instruction  is 
obeyed ;  while,  in  the  meantime,  an  arrestment  had  been  laid  in 
the  interval  at  the  trader's  domicile.  In  such  cases,  it  would 
be  a  very  hard  law  which  would  say  that  the  debtor,  so  in  bona 
fide  paying  his  lawful  debt,  must  be  answerable,  as  for  breach 
of  arrestment,  to  pay  it  a  second  times  and  it  would  be  pecu- 
liarly severe  so  to  construe  a  Statute  like  that  of  1581,  seeing 
that,  under  the  very  same  enacting  words,  the  party  might  have 
been  prosecuted  criminally,  and  have  suffered  escheat  of  goods, 
and  even  corporal  pains.  This  could  never  be  held ;  and,  there- 
fore, Mr  Erskine's  position  must  be  understood  with  consider- 
able modification.  Nevertheless,  the  authority  is  of  weight ; 
and  the  Lord  Ordinary  does  not  doubt,  that  thus  far  the  doc- 
trine may  be  well  founded,  that  the  mere  fiict  of  the  debtor 
having  no  personal  notice  or  knowledge  of  the  arrestment  will 
not  liberate  him  from  the  civil  consequences  of  paying  in  the 
hce  of  it,  if,  before  he  paid,  he  was  in  such  circumstances  that 
he  ought  to  have  known  of  it,  and  so  must  be  presumed  to  have 
known  it.  Any  other  rule  would  certainly  give  occasion  to 
pretences  for  evacuaring  the  diligence  of  creditors. 

*'  The  case  here  is,  1.  That  before  any  arrestment  had  been 
used,  the  money,  or  all  but  a  trifle,  had  been  actually  remitted 
to  Messrs  Dundas  and  Wilson  in  Edinburgh,  and  they  had  been, 
without  any  limitation,  authorised  to  settle  and  pay  the  debt. 
2.  That  after  having  so  remitted  and  instructed  them,  Mr 
Smith,  still  before  any  arrestment,  had  left  his  house  in  Glas- 
gow, and  gone  to  a  distance  in  the  country.  3.  That  on  the 
19th  May  1828,  while  he  was  still  absent,  the  arrestment  was 
executed  at  his  dwelling-house  in  Glasgow.  4.  That  on  the 
21  St,  the  debt  was  paid  by  Messrs  Dundas  and  Wilson  in  Edin- 
burgh, they  being  then  in  ignorance  that  any  arrestment  existed, 
and  so  paying  in  bona  fide.  There  are  some  intermediate  filets, 
of  some  importance,  which  are  founded  on  by  the  pursuer  as 
making  a  special  case  against  the  defence.  But,  in  so  fisr'as 
there  is  any  general  question  of  Uw  raised,  the  facts  above  enu- 
merated seem  to  consritute  the  case. 

"  In  this  view  of  it,  it  appears  to  the  Lord  Ordinary,  I. 
That  the  arrestment  was  competently  laid  on,  notwithstanding 
the  remittance  to  Dundas  and  Wilson ;  and  that  the  case  of 
Ballendene,  6th  February  1834,  iras  decided  essentially  on  the 
fact,  that  the  proper  debtor  stood  actually  discharged :  But,  2. 
That  the  remittance  having  been  made,  and  unlimited  instruc- 
tions given,  before  arrestment,  tlie  payment  made  in  bona  fide 
by  the  Edinburgh  agents,  before  notice  of  any  arrestment,  does 
not  constitute  a  breach  of  arrestment  to  render  Mr  Smith  liable 
in  second  payment  to  the  arrester,  unless  it  appeared,  which  it 
does  not  on  this  record,  that  Mr  Smith  had  returned  to  his 
dwelling-house,' or  at  least  to  Glasgow,  in  such  time  that  he 
might  have  stopt  the  payment.  The  important  spedalty  is, 
that  before  the  arrestment  the  debt,  and  the  discretion  in  pay- 
ing it,  were  in  &ct  out  of  his  hands,  and  committed  to  Dundas 
and  Wilson ;  and,  therefore,  it  appears  to  the  Lord  Ordinary, 
that  as  Mr  Smith  did  nothing  after  the  arrestment,  there  is  no 
ground  for  any  presumption  against  him  to  infer  liability  for  se- 
cond payment,  unless  a  speoal  case  of  negligence  by  him  or 
others  can  be  made  out. 

"  The  precise  state  of  the  other  frets  require  attention. 
Messrs  Dundas  and  Wilson  having  made  up  their  minds  as  to 
the  sum  which  should  be  paid  to  Dunlop,  wrote  to  this  effect, 
to  Messrs  M*Grigor  and  Murray,  on  the  19th  May.  On  the 
20th,  M'Grigor  and  Murray  wrote  a  short  letter,  distinctly  au- 
thorising the  settlement  to  be  made  on  the  footing  stated.  But 
it  is  very  material  to  observe,  that,  in  that  letter,  there  was  no 
notice  of  the  drcumstaoce  of  which  Dundas  and  Wilson  were 


afterwards  informed,  that  Mr  Dunlop  had  been  with  Messrs 
M'Grigor  and  Murray  at  the  time,  or  recently  before  it  was 
written.  Messrs  Dundas  and  Wilson,  getting  the  letter  on  the 
21st,  write  their  letter  of  that  date,  Saturday,  in  which  they 
mention,  that  two  days  before,  Mr  Dunlop  had  spoken  of  ar- 
restment having  been  raised  against  him,  and  seemed  to  think 
it  possible  that  it  might  be  for  the  purpose  of  arresting  the  fund 
in  question,  and  asked  for  an  answer  by  Monday  morning.  But 
on  the  same  day,  after  that  letter  had  been  written  and  dis- 
patched, Mrs  Dunlop  came  to  Messrs  Dundas  and  Wilson, 
bringing  a  letter  from  Dunlop  himself,  dated  the  20th  May,  the 
words  of  which  are  quoted  in  Mr  Wilson's  letter  of  24th  May. 
From  that  it  appeared  that  Mr  Dunlop  had  been  with  Mr  Mur- 
ray, specially  inquiring  whether  there  was  an  arrestment  at  the 
lime  when  the  letter  of  Messrs  M'Grigor  and  Murray,  of  the 
same  date,  the  20th,  was  dictated.  It  is  not  surprising,  that  on 
receiving  this,  Messrs  Dundas  and  Wilson  did  not  hesitate  to 
pay  the  money  to  Mrs  Dunlop  on  the  Saturday,  without  wait- 
ing for  an  answer  to  their  letter  of  that  date,  seeing  that  their 
only  ground  of  apprehension  about  an  arrestment,  derived  from 
Dunlop  himself,  was  removed  by  his  letter,  joined  with  that  of 
Messrs  M'Grigor  and  Murray,  written  at  the  same  time,  and 
making  no  mention  of  such  a  thing.  There  can  he  no  doubt  of 
their  bona  fides  in  so  doing.  But,  even  in  the  strictest  legal 
view,  there  was  really  nothing  before  them  to  make  them  refuse 
payment.  Then  the  question  is.  Whether  there  was  any  negli- 
gence on  the  part  of  Mr  Smith,  or  of  persons  for  whom  he  might 
be  answerable  at  Glasgow,  in  not  warning  Messrs  Dundas  and 
Wilson  between  the  19th  and  the  2 1st?  Though  Mr  Dunlop 
speaks  of  calling  on  Mr  Smith  on  the  20th,  this  must  probably 
be  understood  to  mean  that  he  had  called  at  his  counting-house, 
for  it  is  not  averred  in  the  record  that  Mr  Smith  himself  was 
then  in  Ghisgow.  The  question,  therefore,  is.  Whether  there 
was  any  neglect  on  the  part  of  other  persons  for  whom  he  may 
be  answerable  ?  The  members  of  his  family  might,  no  doubt, 
have  made  the  arrestment  known  to  his  clerks,  or  his  agents. 
But  here  the  peculiarity  comes  in,  that  the  matter  had  been  pre- 
viously committed  to  Messrs  Dundas  and  Wilson,  and  that  this 
could  not  naturally  be  known  to  the  fiunily,  who  might  reason- 
ably suppose  that  Mr  Smith  would  only  have  to  keep  the  money 
after  he  saw  the  arrestment.  The  matter  is  then  reduced  to 
this  narrow  point.  Whether  it  must  be  held  that  there  is  breach 
of  arrestment,  because  Messrs  M'Grigor  and  Murray  did  not 
inquire  at  the  dwelling-house  whether  there  was  any  arrestment 
before  writing  the  letter  of  the  20th  Blay  ?  The  Lord  Ordinary 
thinks  that  there  is  in  this  something  to  raise  a  doubt,  whether 
the  legal  presumption  of  knowledge  may  not  take  efiect.  But, 
on  the  whole,  he  is  inclined  to  think,  that  a  mere  negative  of 
this  kind,  on  the  part  of  agents,  acting  perfectly  in  Uma  fide^ 
and  having  no  actual  knowledge,  is  not  sufficient  to  infer  so 
serious  a  responsibility  against  a  debtor  who  had,  long  before 
the  arrestment,  authonsed  the  payment  of  the  debt  in  another 
place.  The  Lord  Ordinary  is  aware,  that  the  pursuer  has  not 
exactly  admitted  the  fact  averred  by  the  defender,  that  he  was 
absent  from  Glasgow  on  the  19tfa,  20tb,  and  till  the  evening  of 
the  21st  Blay,  and  did  not  come  to  the  knowledge  of  the  arrest- 
ment till  this  hMt  time.  If  the  pursuer  had  asked  an  issue  upon 
that  question  of  fact,  the  Lord  Ordinary  would  probably  have 
thought  it  necessary  to  graet  it.  But,  seeing  that  he  has  not 
specifically  denied  the  averment,  which  he  might  have  known  by 
inquiry,  and  has  not  averred  the  contrary,  and  that  the  cause 
was  pleaded  as  a  case  of  law,  without  any  demand  for  such  an 
inquiry,  the  Lord  Ordinary  has  thought  that  there  are  sufficient 
data  on  which  to  decide  it.  The  judgment  on  the  first  plea  in 
law  renders  it  uuueoessary  to  go  into  the  disputed  matter  re- 
garding the  debt  of  the  arresting  creditor." 

The  pursuer  having  reclaimed,  minutes  of  debate 
were  ordered  by  the  Court. 

The  -pVLTWiev  j^eaded — The  execution  of  arrestment 
hprobatio  probaiOy  not  merely  as  to  the  fact  of  execu- 
tion in  the  way  set  forth,  but  as  to  the  arrestee's  legal 
cognizance  and  knowledge.    The  want  of  personal 
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knowledge  on  the  part  of  the  arrestee,  though  not 
arising  from  any  blameable  act  of  his  own,  is  not  rele- 
vant to  avoid  the  effect  of  the  diligence.  The  dili- 
gence having  been  duly  executed,  either  where  the 
arrestee  is  personally  apprehended,  or,  where  he  is 
not,  at  his  dwelling-house,  the  creditor  has  done  every 
thing  necessary  to  attach  the  subject,  and  put  the 
arrestee  on  his  guard.  Ersk.  III.  6,  14;  Blackwood 
V.  Earl  of  Sutherland;  Mor.  1793.  After  that,  no 
plea  of  ignorance  can  be  listened  to.  Besides,  the 
defender's  ignorance  arose  from  his  own  neglect.  It 
was  his  duty,  when  absent  from  his  domicile,  to  have 
lefl  behind  him  some  person  to  attend  to  his  affairs, 
and  to  have  given  directions  as  to  transmitting  papers 
left  for  him  at  his  dwelling-house  to  his  clerk  at  his 
counting-house.  If  this  had  been  done,  sufficient  time 
would  have  intervened  to  have  prevented  payment  to 
Dunlop  of  the  £130.  Moreover,  Wilson  having  been 
informed  of  the  possibility  of  an  arrestment  having 
been  laid  on,  was  not  justified  in  paying  till  he  had 
made  inquiry,  and,  at  all  events,  should  have  waited 
for  an  answer  to  his  letter  of  21st  May ;  and  the  de- 
fender is  liable  for  Wilson,  who  was  his  agent. 

The  defender  answered — It  is  not  enough  in  this 
case  that  the  execution  of  arrestment  be,  as  it  is,  com- 
pletely valid  and  unobjectionable.  In  a  competition, 
indeed,  where  the  fund  is  still  in  medio^  nothing  more 
IS  requisite,  nor  is  it  at  all  necessary  that  the  arrestee 
should  be  aware  of  the  fact  of  arrestment  having  been 
used.  But  where  he  has  parted  with  the  fund  in  qp- 
tinuifide,  and  it  is  sought  to  subject  him  finally  in 
second  payment,  it  must  be  farther  brought  home  to 
him,  either  that  he  actually  knew  of  the  arrestment 
having  been  laid  on,  or  that  he  was  in  such  a  situation 
that  he  ought  to  have  known.  The  principle  of  bona  fide 
payment  is  particularly  applicable  to  the  present  case, 
— ^that  payment  "  made  hoTiafidehy  the  debtor  to  one, 
who,  he  had  probable  ground  to  think,  had  a  right  to 
the  debt,  but  had  not,  extinguishes  the  obligation  ef- 
fectually."    Ersk.  III.  4,  3.     See  also  Stair,  I.  18,  3  ; 

III.  1,  13,  and  III.  10, 1.  Ersk.  III.  5,  §  3,  5,  7.  Be- 
sides, in  order  to  make  out  a  ground  of  liability  against 
the  defender  at  all,  it  is  indispensable  to  convict  him 
of  a  legal  delinquency  or  wrong.  Breach  of  arrest- 
ment is  of  the  nature  of  a  crime,  which  cannot  exist 
without  a  certain  admixture  of  wrong  or  culpa.     Stair, 

IV.  50,  30  ;  I.  9,  29.  Ersk.  IV.  4,  §  32,  .36 ;  Stat. 
1581,  c.  118.  It  is  only  as  part  and  parcel  of  the 
punishment  to  be  inflicted  on  this  crime,  that  any  ac- 
tion could  lie  to  the  pursuer ;  but  it  cannot  be  con- 
ceived that  the  defender  has  been  guilty  of  any  cri- 
minal offence,  the  money  having  been  paid  to  the  com- 
mon debtor  in  the  defender's  utter  ignorance  of  the  ar- 
restment, and  when  it  was  impossible  for  him  to  have 
been  aware  of  it,  and  so  to  have  paid  "  in  contempt  of 
the  diligence."  The  case  of  Blackwood  was  overturn- 
ed in  the  subsequent  case  of  Scott  v,  Fludyer  and  Co., 
8th  March  1770 ;  Hailes,  348  ;  5  Fac.  Coll.  80 ;  Diet 

V.  Arrestment,  App.  No.  1.  See  also  Mr  More's  notes 
on  Stair,  p.  289 ;  Bankrupt  Act,  54  Geo.  III.  c.  137, 
§  3,  38. 

Oh  advising. 

Lord  Justice'  Ckrk — On  the  general  question  of  law,  I  have 


not  formed  a  different  opinion  iroro  the  Lord  Ordinary.    I  think 
it  is  not  possible  to  find  a  party  liable  for  breach  of  arrestment, 
unless  a  knowledge  of  the  arrestment  is  brought  home  to  him. 
The  basis  of  liability  is  the  contempt  of  judicial  authority.    I 
think,  that  giving  the  piipsage  quoted  from  Erskine  full  and  fair 
play,  it  does  not  carry  the  doctrine  so  fiir  as  is  contended  for  by 
the  pursuer.     Still  1  think  that  a  party,  in  whose  hands  an  ar- 
restment may  have  been  used,  may  have  been  in  such  a  situa- 
tion, that  if  be  had  attended  to  his  duty,  he  might  have  been 
aware  of  it,  and  therefore  should  be  held  responsible.     The 
opinions  of  the  Court  on  this  question,  in  the  case  of  Scott  v, 
Fludyer  and  Co.,  deserve  the  greatest  consideration  to  be  given 
them.     In  the  present  case,  however,  I  think  there  iji  room  for 
doubt  on  one  point,  and  that  is  in  regard  to  Mr  Wilson,  the  agent. 
I  consider  that  a  party  may  be  made  liable  through  the  acte  of 
his  agent,  in  the  same  way  as  if  the  party  himself  had  acted, 
though  he  may  have  relief  against  the  agent.     On  this  matter, 
Wilson's  letter  of  19th  May  1831,  must  be  attended  to.    Turn- 
ing  to  that  letter,  and  taking  it  in  connection  with  hb  subse- 
quent one  of  21st  May,  in  which  he  says  "  Mr  Dunlop  men- 
tioned two  days  ago,  that  an  arrestment  had  been  raised  against 
him."    Now,  was  it  not  the  duty  of  Wilson,  when  informed  on 
the  19th  May  by  the  common  debtor,  of  the  probability  of  an 
arrestment  being  used,  to  have  written  to  Glasgow  and  made 
inquiry  as  to  the  &ct,  and  not  to  have  waited  till  the  21st. 
But  he  wrote  no  letter  between  the  19th  and  the  21st.     Mrs 
Dunlop  then  came  on  the  2Ut,  immediately  after  Wilson's  let- 
ter had  been  written,  and  produced  the  letter  from  her  husband. 
Wilson  knew  well  Dunlop's  anxiety  and  fear  of  an  arrestment. 
Now,  was  the  payment  by  Wilson  in  these  drcumstanoes,  a 
due  discharge  of  bis  duty  to  his  client  ?    Admitting  the  whole 
law  of  the  Lord  Ordinary,  did  the  knowledge  of  Dunlop's  situa- 
tion on  the  19th  May,  which  his  own  letter  brings  home  to 
him,  not  render  it  necessary  for  him  to  have  vraited  for  a  di- 
rect answer  to  his  letter  of  the  21st  Blay,  before  paying  away 
the  money  ?    I  feel  great  diflSculty  on  this,  for  I  think  the  case 
turns  upon  circumstances,  and  not  on  the  general  question  of 
law. 

Lord  GlenUe, — I  am  inclined  to  adhere  to  the  interlocutor. 
I  think  there  is  a  want  of  foundation  for  the  conclusion  against 
Smith  for  neglect  of  duty,  strictly  speaking;  for  all  that  a  party 
is  required  to  do  by  an  arrestment,  is  to  keep  the  money  in  his 
hands.  I  cannot  Uiink  a  party  bound  to  retain  the  money, 
where  there  may  be  a  possibility  of  an  arrestment.  I  rather 
think  the  interlocutor  should  stand  as  it  is. 

Lord  Medupyn — The  execution  of  an  arrestment  must  be  at 
the  dwelling-house  of  the  arrestee,  not  at  hb  counting-house ; 
and  to  render  the  arrestee  liable  for  breach  of  arrestment,  he 
must  either  have  known  of  it,  or  been  bound  to  have  known. 
Now,  I  think  that  in  this  case,  Smith  was  bound  to  have  left 
instructions,  that  if  any  arrestment  was  used  at  his  house  in  his 
absence,  the  execution  should  be  forwarded  to  his  derk,  or  to 
the  agent  in  the  sequestration.  I  think  Dundas  and  Wil- 
son were  justified  in  what  they  did.  They  were  Smith's  agents, 
and  under  his  control.  It  was  Smith's  duty  instantly  to  have 
intimated  the  arrestment  to  Wilson,  and  not  Wilson's  duty  to 
make  inquiries.  I  hold  Wilson  justified,  because  Smith  should 
have  left  instructions  at  his  house,  that  all  sudi  papers  should 
be  carried  to  his  clerk  or  the  agent,  but  Smith  left  his  house 
without  such  orders,  and  when  he  returned  on  the  21st,  the 
mischief  had  been  done.  We  must  look  to  the  situation  of 
the  creditor  who  used  the  diligence  of  the  law ;  and  is  the  dili- 
gence of  the  law  to  be  defeated  by  the  conduct  of  this  party 
taking  no  precautions,  and  making  no  provisions  for  such  papers 
as  might  be  left  at  his  house  in  hiis  absence  ? 

Lord  Meadowhank  absent. 

Their  Lordships  refused  the  reclaiming  note,  but 
found  no  additional  expenses  due. 

Lord  Ordinary^  Moncreiff. — Act.  Solicitor-General  (Ruther- 
furd.  Ivory;  Wotherspoon  and  Mack,  W.S.,  Agents, — Alt, 
Dean  of  Faculty  (Hope),  A.  Anderson ;  Dundas  and  Wilson, 
W.S.,  Agents fJ.D.M.] 
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First  Division (G.D.P.) 

No.  108. — Robert  Cabbick  Buchanan,  Pursuer,  v. 
Jane  Carrick  and  Margaret  Carrick  or  Drts- 
DALE  and  Husband,  Defenders, 

Entail — Fetters — Irritant  and  Prohibitory  Clauses — Institute 
—Destination — Mortis  Causa  Deed — Statute  1621,  eh.  Id- 
Expenses—  The  irritant  clause  in  a  tailzie  was  as  follows : — 
"  That  hi  case  the  saitT*  A,  B.,  the  nominatim  institute,  "  or 
an^  of  the  heirs  of  tailzie^  shatt  contravene  any  of  the  con- 
ditions, restrictions,  (fc,  herein  contained,  that  is,  shall  faiT* 
*'  to  perform  the  said  several  provisions,  conditions,"  jfc, 
"or  shall  act  contrary  to  the  prohibitions,  restrictions  and 
limitations,**  in  the  tailzie,  "  that  then  the  person  or  persons 
so  contravening**  "  shall,  for  him  or  herself  only,  ipso  facto," 
"forfeit  all  right,**  ^c.  to  the  estate,  and  the  lands  shall 
devolve  on  the  next  substitute,  in  the  same  way  and  manner 
as  if  the  contravener  were  dead;  "and  upon  every  such  con- 
travention, failure,  or  neglect,  it  is  hereby  expressly  provided 
and  declared,  that  not  only  my  said  lands  and  estate  shall  not 
be  burdened  or  liable  to  the  debts  and  deeds  of  the  several 
heirs  of  tailzie  and  heirs  whatsoever ^  as  before  provided,  but 
also  all  debts,  deeds,  and  acts  contracted,  granted,  or  done 
contrary  to  these  conditions  and  restrictions,  or  to  the  true  in- 
tent and  meaning  of  these  presents,  shall  be  of  no  force,  strength, 
or  effect,  and  shall  be  ineffectual  and  unavailable  against  the 
other  heirs  of  tailzie,  and  heirs  whatsoever  succeeding  to  my 
said  lands  and  estate,  and  that  the  said  heirs,  as  well  as  the 
said  lands  and  estate,  shall  noways  be  burdened  therewith,  but 
shall  be  free  therefrom,  in  the  same  manner  as  if  such  debts, 
deeds,  or  acts  had  never  been  contracted,  granted,*'  (fc, — Held 
that  a  disposition  executed  by  the  institute,  conveying  away  the 
entailed  estate  to  other  heirs  than  those  of  the  entail,  fell 
within  the  prohibitions,  and  clauses  irritant  and  resolutive,  of 
the  deed  of  entail;  and  the  Court  consequentfy  reduced  the 
same,  and  infeftment  following  thereon,  in  a  reduction  brought 
at  the  instance  of  the  heir-substitute  to  the  institute —  Question 
raised  by  the  Lord  Ordinary,  whether  the  disposition  and  set- 
tlement,  being  a  gratuitous  mortis  causa  deed,  undelivered  at 
the  death  of  the  granter,  could  be  held  to  alter  the  destination 
in  the  entail,  fenced  with  prohibitory  clauses,  and  that  on  the 
supposition  that  there  was  a  defect  in  the  irritant  clause  as 
directed  against  the  institute  9 

The  late  Robert  Carrick  executed  an  entail  in  1820, 
whereby  he  disponed  his  estate  of  Bumhead,  "  to  and 
in  favour  of  George  Carrick,  junior,  son  of  George 
Carrick,  residing  at  Balmeno  near  Bucklyvie,  and  the 
heirs-male  of  the  body  of  the  said  George  Carrick, 
junior ;  whom  fiuling,  to  David  Buchanan  of  Drum- 
pellier,"  (the  pursuers  father),  "  and  the  heirs-male  of 
his  body ;"  whom  failing,  a  series  of  substitutes. 

The  tailzie  contained  an  obligation  to  infeft,  and 
procuratory  of  resignation ;  and  after  these  clauses  fol- 
lowed the  conditions  of  entail.  It  was  provided  (1.) 
"  that  the  said  George  Carrick,  junior,  and  the  whole 
heirs  of  tailzie,  and  heirs  whatsoever  succeeding," 
should  bear  the  family  name  of  Carrick :  (2.)  "  That 
they  shall  take,  possess,  and  enjoy"  the  estate  solely  in 
virtue  of  the  tailzie :  (3.)  ^*  That  they  shall  be  bound  and 
obliged  to  obtain  themselves  timeously  infeft,"  and  to 
insert  in  the  charters,  &C.,  to  follow,  the  whole  course 
and  order  of  succession,  and  whole  conditions,  &c. 
enacted  by  the  tailzie :  (4.)  '<  That  they  shall  regularly 
pay  all  public  burdens,  &c.,  *'  and  purge  the  same  of 
all  adjudications,"  &C.,  "  and  any  heir  of  tailzie  who 
shall  fail  to  do  so,  shall  thereby  incur  an  irritancy  as 
hereinafter  written." 

The  taibde  then  bore,  <<  that  these  presents  are  also 
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granted  by  me,  with  and  under  the  several  provisions, 
limitations,  and  restrictions  following,  viz. :  ^rstj  The 
wives  and  husbands  of  the  said  George  Carrick,  junior, 
and  the  whole  heirs  of  tailzie,"  shall  be  excluded  from 
all  right  of  terce  and  courtesy :    Secondly^ 

"  That  it  shall  not  be  lawful  to,  nor  in  the  power  of  the  said 
George  Carrick,  junior,  or  any  of  the  heirs  of  tailzie,  and  heirs 
whatsoever  who  shall  succeed  to  my  said  lands  and  estate,  to 
alter,  innovate,  or  change  this  present  tailzie,  or  nomination  to 
be  made  by  me,  or  order  of  succession  therein  prescribed,  or  to 
do  or  grant  any  act  or  deed  that  may  import  or  infer  any  such 
alteration,  innovation,  or  change,  directly  or  indirectly :  TTurdly, 
That  it  shall  not  be  in  the  power  of  the  said  George  Carrick, 
junior,  or  any  of  the  heirs  of  tailzie,  and  heirs  whatsoever,  who 
shall  succeed  to  my  said  lands  and  estate,  to  sell,  alienate,  im- 
pignorate,  dispone,  dispose  of,  or  transfer  the  said  lands  and 
estate,  or  any  part  thereof,  either  irredeemably  or  under  rever- 
sion, or  to  burden  the  same  in  whole  or  in  part,  with  debts  or 
sums  of  money,  infeftments  of  annual  rent,  or  any  other  burden 
or  servitude  whatsoever,  nor  to  contract  debts,  or  grant  deeds 
whereby  the  said  lands  and  estate  may  be  evicted  from  them, 
or  the  said  lands  and  estate,  and  heirs  of  tailzie  succeeding 
thereto,  may  be  anywise  affected ;  declaring  hereby,  that  all 
such  deeds  so  to  be  granted,  or  debts  to  be  contracted,  in  so  far 
as  the  same  may  affect  the  foresaid  lands  and  estate,  or  heirs  of 
tailzie  succeeding  thereto,  shall  be  void  and  null,  and  the  said 
lands  and  estate  shall  noways  be  affected  or  burdened  there- 
with, or  subjected  or  liable  to  be  adjudged,  or  any  other  way 
evicted,  either  in  whole  or  in  part,  for,  or  by  the  debts  or  deeds, 
legal  or  voluntary,  contracted  or  granted  by  the  said  George 
Carrick,  junior,  or  any  of  the  heirs  of  tailzie  and  heirs  whatso- 
ever who  shall  succeed  to  the  said  lands  and  estate ;  and  that 
whether  such  debts  or  deeds  shall  have  been  contracted  or  done 
before  or  after  their  succession  to,  or  obtaining  possession  of, 
the  said  lands  and  estate." 

It  was  provided  fourthfy,  that  it  should  not  be  in  the 
power  <<  of  the  said  George  Carrick,  junior,  or  any  of 
the  heirs  of  tailzie,"  to  set  tacks  for  a  greater  period 
than  twenty-one  years,  declaring  that  tacks  granted 
contrary  thereto  should  be  null  and  void. 

It  was  then  declared  that  the  tailzie  was  granted 
under  the  following  irritancies,  viz. :  ^si,  that  in  case 
any  adjudications,  &c.  should  be  obtained  against  the 
estate,  and  that  the  said  George  Carrick,  junior,  or  the 
heir  in  possession,"  should  neglect  to  purge  the  same 
timeously,  <<  he  or  she"  should  forfeit  all  right  to  the 
lands,  and  that  the  title  to  the  estate  should  devolve  on 
the  next  heir.    Secandfyf 

"  That  in  case  the  said  George  Carrick,  junior,  or  any  of  the 
heirs  of  tailzie  and  heirs  whatsoever  who  shall  succeed  to  my 
said  lands  and  estate,  shall  contravene  any  of  the  conditions, 
provisions,  restrictions,  limitations,  and  others  herein  contained, 
or  to  be  contained  in  any  writing  hereafter  to  be  executed  by 
me,  or  any  of  them,  that  is,  shall  fiiil  or  neglect  to  observe, 
obey,  and  perform  the  said  several  provisions  and  conditions, 
and  every  one  of  them,  or  shall  act  contrary  to  the  prohibitions, 
restrictions,  and  limitations,  or  any  of  them,  contained  in  this 
deed  of  tailzie,  or  to  be  hereafter  added  and  appointed  by  me, 
(excepting  as  is  herein  after  excepted,)  that  then»  and  in  any  of 
these  cases,  the  person  or  persons  so  contravening,  by  failing  to 
obey  the  said  conditions,  or  any  of  them,  or  acting  contrary  to 
the  said  conditions,  provisions,  prohibitions,  restrictions,  and 
limitations,  or  any  of  them,  shall,  for  him  or  herself  only,  ipso 
facto  amit,  lose,  and  forfeit  all  right,  title,  and  interest  to  the 
said  lands  and  estate  above  described,  and  the  same  shall  be^ 
come  void  and  extinct,  and  my  said  lands  and  estate  shall  ac- 
cresce^  devolve,  and  belong  to  the  next  heir-male  general,  or  of 
tailzie,  appointed  to  succeed,  albeit  descended  of  the  oontra- 
vener's  own  body,  in  the  same  manner  as  if  the  contravener 
were  naturally  dead ;  and  upon  every  such  contravention,  fatU 
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are,  or  neglect,  it  is  hereby  expressly  provided  and  declared, 
that  not  only  my  said  lands  and  estate  shall  not  be  burdened  or 
liable  to  the  debts  and  deeds  of  the  several  heirs  of  tailzie  and 
heirs  whatsoever,  as  before  provided ;  but  also  all  debts,  deeds, 
and  acts  contracted,  granted,  or  done  contrary  to  these  condi- 
tions and  restrictions,  or  to  the  true  intent  and  meaning  of  these 
presents,  shall  be  of  no  force,  strength,  or  effect,  and  shall  be 
ineffectual  and  unavailable  against  the  other  heirs  of  tailzie,  and 
heirs  whatsoever  succeeding  to  my  said  lands  and  estate,  and 
that  the  said  heirs,  as  well  as  the  said  lands  and  estate,  shall 
noways  be  burdened  therewith,  but  shall  be  free  therefrom,  in 
the  same  manner  as  if  such  debts,  deeds  or  acts,  had  never  been 
contracted,  granted,  or  done." 

The  entailer  died  in  1821,  when  the  succession 
opened  to  the  institute,  who  was  named  in  the  deed, 
<*  George  Carrick,  junior,"  instead  of  Thomas.  In  con- 
sequence of  this  error,  he  pursued  a  declarator  in  this 
Court,  and,  on  11th  June  1824,  he  obtained  decree, 
whereby  it  was  found,  with  reference  to  the  entail, 

**  that  the  words  '  George  Carrick,  junior,  son  o£  George  Car- 
rick, residing  at  Balmeno,  near  Bucklyvie,'  have  erroneously, 
and  from  ignorance  and  inadvertence,  been  inserted  in  the  said 
disposition  and  deed  of  entail,  instead  of  the  following  words, 
viz.,  '  Thomas  Carrick,  junior,  son  of  Thomas  Carrick,  residing 
at  Balmeno,  near  Bucklyvie,'  and  that  the  pursuer  is  truly  the 
person  whom  the  said  Robert  Carrick,  the  entailer,  did  intend  to 
call  to  the  succession  of  the  foresaid  lands,  under  the  above- 
mentioned  erroneous  designation." 

The  decree  also  granted  warrant 

"  to  notaries  public  to  grant  infef^ment  upon  said  disposition 
and  deed  of  entail,  and  precept  of  seisin  therein  contained,  in 
favour  of  the  said  pursuer,  and  in  the  instrument  of  seisin  to  be 
by  them  ezpede,  to  name  and  design  the  pursuer  by  his  own  true 
and  proper  name  and  designation,  namely,  '  Thomas  Carrick, 
junior,  son  of  Thomas  Carrick,* "  &c. 

The  institute*  Thomas,  was,  after  the  decree  in  the 
declarator,  infeft  in  the  entail,  and  continued  to  pos- 
sess in  virtue  of  the  deed  till  his  death  in  May  1836, 
without  issue.  He  left  a  disposition,  by  which  he  con- 
veyed away  the  entailed  estate,  to  and  in  favour  of  his 
heirs  and  assignees  whomsoever,  on  the  assumption  that 
the  fetters  against  frustrating  the  succession  were  not 
directed  against  the  institute.  It  was  admitted  that 
this  disposition  was  lying  undelivered  in  the  hands  of 
his  agent  at  the  time  of  his  death,  and  that  it  was  de- 
livered by  his  agent  to  the  defenders,  who,  having 
served  to  Thomas,  as  heirs-portioners  cum  benefieio, 
obtained  infeflment  on  the  disposition. 

The  pursuer,  who  was  called  to  the  entailed  succes- 
sion immediately  after  the  institute,  expede  a  service 
as  heir  of  tailzie  and  provision,  and  thereafter  brought 
this  action,  calling  for  reduction  of  the  disposition  exe- 
cuted by  Thomas  Carrick,  and  the  seisin  of  the  de- 
fenders. 

The  pursuer  pleaded — (1.)  That  the  tailzie  was  in 
all  respects  valid,  and  that  the  disposition  was  directly 
struck  at  by  the  irritant  clauses ;  and,  (2.)  That  the 
disposition  was  null,  in  respect  of  the  Statute  1621, 
c.  18. 

The  defenders  pieetded — (1.)  The  irritant  clause, 
founded  on  by  the  pursuer,  contained  in  the  deed  of 
entail,  is  ineffectual  against  the  deeds  of  the  institute 
in  the  entail,  as  it  only  provides  and  declares,  that  upon 
every  contravention,  the  entailer's  said  lands  and  estate 
shall  not  be  burdened  or  liable  to  the  debts  and  deeds 
of  the  several  heirs  of  tailzie,  and  heirs  whatsoever ; 


and  that  such  debts,  deeds,  and  acts,  shall  be  of  no 
force,  strength,  or  effect,  and  shall  be  ineffectual  and 
unavailing  against  the  other  heirs  of  tailzie ;  but  the 
deed  contains  no  provision  irritant  of  the  debt,  deeds, 
or  acts  of  the  institute  in  the  entail, — ^the  disposition 
executed  by  him,  therefore,  is  perfectly  valid.  (2.) 
Entails  are  strictisstmt  Juris,  and  liable  to  rigorous  in- 
terpretation in  favour  of  liberty,  and  against  restriction, 
without  regard  to  the  intention  of  the  entailer,  unless 
it  be  expressed  in  apt  and  accurate  terms ;  and  the  en- 
tail founded  on  by  the  pursuer  not  being  fenced  with 
an  effectual  irritant  clause  against  deeds  by  the  insti- 
tute, the  present  pursuer  has  no  right  to  insist  in  this 
reduction. 

*'  \Uh  Jufy  \8S7 The  Lord  Ordinary  having  considered 

the  record,  revised  cases,  and  whole  process,  finds  that  the  dis- 
position under  reduction,  executed  by  the  late  Thomas  Carrick 
on  9th  October  1835,  fidls  under  the  prohibitory,  resolutive, 
and  irritant  clauses  of  the  deed  of  entail,  executed  by  the  de- 
ceased Robert  Carrick,  Esq.,  in  fitvour  of  the  said  Thomas 
Carrick,  under  which  the  latter  succeeded  to,  and  possessed  the 
estate  libelled  on,  from  the  period  of  the  entailer's  death  in 
1821,  till  his  own  death  in  1836  :  Therefore,  reduces,  decerns, 
and  declares  in  terms  of  the  libel :  Finds  expenses  due  to  neither 
party,  and  decerns. 

"  JVbte — This  is  a  reduction  of  a  settlement,  on  the  ground 
that  the  maker  was  restrained  by  a  strict  tailzie,  under  which  he 
took  up  and  possessed  the  lands,  from  alienating  or  altering  the 
order  of  succession. 

"  The  plea  of  the  defenders  is  founded  on  the  supposed  imper- 
fection of  the  irritant  clause  in  the  origiiml  tailzie,  which  is  said 
to  be  directed  only  against  the  acts  and  deeds  of  heirs,  and  not 
against  those  of  the  institute.  But  it  appears  to  be  impossible 
to  read  the  various  members  of  the  clause  in  question,  and  to 
hold  it  of  the  limited  nature  thus  contended  for. 

'*  On  the  contrary,  the  irritant  clause  in  question  seems  to  be 
unusually  full  and  comprehensive,  almost  to  a  d^ee  of  redun- 
dancy. It  consists  of  different  sections,  one  or  other  of  which 
renders  void  every  possible  act  of  any  party  taking  up  the  estate 
under  the  tailzie.  Thus,  (1.)  it  commences  with  dedaring, 
that  '  upon  every  such  contravention*  (which  referred  specially 
to  the  possible  contravention  of  the  institute),  *  not  only  my 
lands  and  estate  shall  not  be  burdened  or  liable  to  the  debts  and 
deeds  of  the  several  heirs  of  tailzie,  and  heirs  whatsoever,  as 
before  provided.'  After  which  the  dause  proceeds  with  this 
proviso,  (2.)  *  but  also  all  debts,  deeds,  and  acts  contracted, 
granted,  or  dot:e  contrary  to  these  conditions  and  restricdons, 
or  to  the  true  intent  and  meaning  of  these  presents,  shall  be  of 
no  force,  strength,  or  effect  ;*  and,  (3.)  '  shall  be  ineffectual 
and  unavailable  against  the  other  heirs  of  tailzie,  and  hdrs 
whatsoever,  succeeding  to  my  said  lands  and  estate ;  and  that 
the  said  heirs,  as  well  as  the  said  lands  and  estate,  shall  no 
ways  be  burdened  therewith,  but  shall  be  free  therefrom,*  &c. 
&C.  It  would,  it  is  thought,  be  denying  effect,  not  only  to  the 
obvious  meaning  of  the  entailer,  but  to  the  most  express  words 
used  in  the  last  members  of  the  clause,  not  to  hold  them  as 
reaching  acts  of  contravention  by  the  institute.  But,  even  if 
the  irritant  dause  were  held  defective,  the  Lord  Ordbiary  has 
great  donbt  if  the  settlement  under  reducdon  could  be  support- 
ed. It  will  be  observed,  that  this  was  to  aU  intents  a  mortis 
cauta  deed :  For  it  is  admitted  on  record  (see  answers  to  article 
9th)  that  it  never  vras  delivered  during  Thomas  Carrick's  life, 
and  no  onerous  cause  is  instructed,  or  even  averred. 

*'  The  present  case,  therefore,  even  if  the  irritant  clause 
were  defective,  would  fall  within  a  dass  noticed  by  all  the  in- 
stitutional writers  on  Scots  law,  of  a  destination  fortified  by  a 
prohibitory  clause ;  and  it  would  deserve  mature  consideration, 
whether  such  a  destination  could  be  altered  by  a  mortis  causa 
deed,  executed  by  one  of  the  hdrs,  and  not  delivered,  and  not 
to  take  effect  till  his  death.  Both  Lord  Stair  (B.  II.  tit.  3,  § 
59),  and  Mr  Erskine  (B.  III.  tit.  8,  §  23),  lay  it  down,  that 
such  a  dflsCiiuition  cannot  be  altered  gratuitoosly ;  and  the  same 
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doctnne  is  said  to  have  been  recognised  in  one  of  the  bituiches 
of  the  Roiborgh  cause  when  Lord  Eldon  was  Chancellor.  No 
doubt  the  older  authorities  on  this  question  mav  be  supposed 
shaken  by  the  Uter  cases  of  Hoddam  and  Speid,  in  which  it 
was  found  that  heirs  possessing  under  entails,  with  defective  ir- 
ritant clauses,  might  make  even  gratuitous  alienations.  Still 
the  gratuitous  alienations  found  competent  in  these  cases,  appear 
only  to  have  been  donations  bona  fide  made  by  deeds  inter 
vivM,  There  has  been  no  case  as  yet  reversing  the  doctrine 
laid  down  by  all  the  authorities  in  our  law  for  upwards  of  a 
century,  and  declaring  that  a  substitution,  fenced  with  a  prohi- 
bitory clause,  can  be  gratuitously  altered  by  one  of  the  heirs  in 
a  mortis  eau§a  deed.  This,  however,  is  the  nature  of  the  deed 
under  reduction  in  the  present  case.  As  this  last  point  will 
come  under  consideration  of  the  Court  in  considering  a  question 
on  the  Strabrock  entail,  lately  decided  by  the  Lord  Ordinary, 
the  two  cases  should  be  brought  before  the  Inner-House  at  the 
came  time." 

The  defenders  reclaimed.  At  advising, 
D.  M*Neilly  for  defenders^  argued,  that  the  use  of 
the  words  <<  other  heirs  of  tailzie,"  in  the  closing  part 
of  the  irritant  clause,  after  the  words  '*  but  also,"  re- 
ferred to  acts  of  contravention  which  should  be  done 
by  one  heir  of  entail  as  against  the  other  heirs,  but 
which  should  not  be  good  against  the  other  heirs  of 
entail,  and  did  not  include  acts  of  contravention  done 
by  the  institute.  The  words,  <<  other  heirs  of  tailzie," 
were  used  to  denote  acts  done  by  a  class  of  persons 
who  stood  in  the  same  relation  as  the  heirs  of  tailzie 
themselves^  against  whom  the  acta  were  held  to  be  in- 
eifectual. 

Lord  OHUeB, — This  case  is  not  free  from  difficulty,  but  I  am 
incUoed  to  think  that  the  Lord  Ordinary's  interlocutor  is  right. 
The  important  clause  is  the  irritant  clause,  in  page  seven  of  the 
deed  as  printed  ;  and,  on  consideration,  I  agree  with  the  argu- 
ment for  the  pursuer,  that  the  contraventions  there  stated,  were 
contraventions  by  the  institute  as  well  as  by  the  heirs  of  en- 
tail The  difficulty  is  raised  by  the  defenders,  by  stopping  at 
one  part  of  the  clause,  and  not  reading  the  whole ;  but  the 
clause  is  directed  against  "  all  debts,  deeds,  and  acts  contract- 
ed, granted,  or  done,  contrary  to  these  conditions  and  restric- 
tions, or  to  the  true  intent  and  meaning  of  these  presents,  shall 
be  of  no  force,  strength,  or  effect,  and  shall  be  ineffectual  and 
unavailing  against  the  other  heirs  of  tailzie."  This,  I  think,  is 
conclusive,  and  comprehends  the  institute.  The  argument  on 
the  use  of  the  word  "  other,*'  I  do  not  think  applies. 
^  Lord  Mackenzie. — I  am  of  the  same  opinion.  The  construc- 
tion of  the  irritant  clause,  which  is  very  general,  ia  a  declara- 
tion, that  every  deed  done,  not  only  by  heirs  but  by  the  insti- 
tute, was  to  be  ineffectual. 

Lord  Corehoute, — I  agree  with  your  Lordships.  I  think  it 
very  dear  that  the  irritant  clause,  though  inaccurately  expressed, 
is  quite  sufficient.  A  great  deal  of  the  defenders'  argument  went 
on  the  use  of  the  word  "  other ;"  but  the  same  argument  won't 
apply  here,  in  that  respect,  as  was  used  in  the  Duntreath  case. 

Lord  President, — I  am  quite  clear.  The  part  of  the  sen- 
tence, from  the  words  *'  but  also,"  effectually  include  the  in- 
stitute, so  the  rest  of  the  danae  is  superfluous.  I  am  for  ad- 
hering. 

The  pursuer  moved  for  expenses. 

Lord  Corehoute. — Certainly  no  expenses  should  be  given  in 
this  case ;  for  why  will  conveyancers,  after  so  much  discussion 
has  taken  place  on  the  construction  of  tailzies,  oondnue  to  draw 
their  deeds  so  loosely.     This  deed  is  written  so  lately  as  1820. 

The  Court  unanimously  adhered^  but  awarded  no 
expenses. 

Lord  Ordinanfy  Cunlnghame. — Act.  Solicitor-General  (Ru- 
therfurd).  Walker;  Walker,  Richardson,  and  Melville,  W.S., 
Agents — Alt.  D.  M'Neill,  WilsoD ;  R.  Kennedy,  W.8.,  Aaent. 
-N.,  Cfcr*.HO.D.F.] 
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FiasT  Division (G.D.F.) 

No.  109. — The  Right  Reverend  William  Skinneb 
and  Others,  Trustees  and  Executors  of  the  de^ 
ceased  Josepkina  Booth  or  Launie^  Raisers  and 
Claimants,  v.  Helen  Lucktb  and  Susan  Luckie, 
Claimants. 

Testament  — Legacy  —  Vesting  —  Condition  —  Contingency  — 
Liferent  and  Fee — A  testator  directed  his  executors  to  pay 
the  interest  of  his  moveable  property  to  his  daughter  till  her 
eldest  child  should  attain  majority,  at  which  time  the  executors 
were  directed  to  set  apart  £4000,  "  which  shall  be  equally  divided 
among  the  children"  of  his  daughter  '*  then  in  life"  "  share  and 
share  alike,"  on  their  respectively  attaining  twenty^one  years 
complete ;  and  after  the  daughter's  death,  the  trustees  were  di- 
rected to  pay  the  residue  to  the  whole  children  to  be  procreated, 
share  and  share  alike.  The  daughter  had  two  children,  both 
of  whom  predeceased  her,  and  died  in  minority,  leaving  settle- 
ments,  conveying  to  her  their  moveable  property.  On  her 
death, — held,  in  a  question  between  her  trustees  and  the  next  of 
kin  of  the  testator,  that  a  fee  vested  in  the  children  a  morte  tes« 
tatoris,  and  that  the  trustees  of  the  mother  were  entitled,  in 
exclusion  of  the  testator's  next  ^kin,  to  take  up,  in  virtue  of  her 
settlement,  the  residue  of  the  testator's  property,  conveyed  to 
the  mother  by  the  settlements  of  her  children  ;  and,  (2.)  that 
on  taking  into  view  the  whole  clauses  of  the  deed,  no  con/i'ji- 
gency  was  involved  in  regard  to  the  £4000,  which  were  held  in 
like  manner  to  have  vested  on  the  death  of  the  testator,  and  to 
be  carried  by  the  children's  settlements  to  the  mother. 

The  late  James  Booth,  a  native  of  Aberdeen,  was 
fof  a  length  of  time  domiciled  in  the  island  of  Marti- 
nique, where  he  had  a  daughter,  named  Josephina,  by  a 
native  woman,  stated,  but  not  admitted,  to  be  his  law- 
ful spouse.  The  daughter  was  married  to  Ensign 
Launie  of  the  26th  regiment  of  foot.  In  1811,  Booth 
executed  in  this  country  his  last  will  and  testament, 
whereby  he  conveyed  to  certain  parties,  as  executors, 
his  whole  heritable  and  moveable  property,  to  be  dis- 
posed of  as  follows : 

"  That  is  to  say,  in  the  first  place,  to  pay  out  thereof  all  my 
just  and  lawful  debts  and  funeral  expenses,  and  the  haill  re- 
mainder and  residue  of  my  said  estate,  I  appoint  my  said  exe- 
cutors, or  the  accepters  or  survivors  of  tbem,  to  lend  out  on 
such  security  as  they  shall  think  proper,  and  to  pay  the  interest 
thereof  to  Josephina  Booth,  now  Mrs  Josephina  Launie,  spouse 
to  Ensign  William  Launie,  of  the  26th  regiment  of  foot,  and 
my  daughter,  till  her  eldest  child,  now  in  life,  by  the  said  Wil- 
liam Launie  shall  be  twenty-one  years  of  age,  at  which  time  my 
said  executors,  or  accepter  or  survivor  of  them,  shall  set  apart 
£4000  Sterling  of  my  funds,  which  shall  be  equally  divided 
among  the  children  then  in  life,  lawfully  procreated  of  the  body 
of  the  said  Josephina  Booth,  share  and  share  alike,  on  their  re- 
spectively attaining  the  age  of  twenty-one  years  complete ;  and 
after  setting  apart  the  foresaid  sum  of  £4000  Sterling,  my  said 
executors,  or  the  accepters  or  survivors  ot  them,  shall  continue 
to  pay  the  interest  of  the  balance  to  the  said  Josephina  Booth 
during  all  the  days  of  her  lifetime." 

After  excluding  the  jus  mariii  and  power  of  ad- 
ministration of  Mrs  Launie's  husband,  the  deed  de- 
clared, 

**  and  after  the  death  of  the  said  Josephina  Booth,  now  Launie, 
I  appoint  my  said  executors,  or  the  accepter  or  survivor  of 
them,  to  pay  the  whole  remainder  and  residue  of  my  estate  to 
the  whole  children  of  the  said  Josephina  Booth,  to  be  lawfully 
procreated  of  her  body,  shtfe  and  share  alike." 

The  testator  died  in  January  1812,  and  was  survived 
by  his  daughter,  Mrs  Launie.  Of  the  marriage  be* 
tween  her  and  Ensign  Launie,  two  children,  named 
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Maria  and  James,  were  bom.  They  survived  the  tes- 
tator, but  both  of  them  predeceased  their  mother,  and 
died  in  minority;  and  Maria,  who  died  before  her 
brother,  left  a  settlement,  by  which  she  appointed  the 
interest  of  her  executry  to  be  paid  to  her  mother  dur- 
ing  her  life,  and  bequeathed  the  fee  to  her  brother. 
James  left  a  settlement,  by  which  he  bequeathed  his 
whole  moveable  property  to  his  mother. 

Thereafter  Mrs  Launie,  who  had  survived  her  hus- 
band, died  at  Aberdeen  in  February  1 836,  leaving  a 
trust-disposition  and  settlement,  by  which  she  convey- 
ed to  the  raisers  her  whole  heritable  and  moveable 
estate,  to  be  held  and  applied  by  them  for  certain  cha- 
ritable purposes. 

A  question  here  arose  as  to  whether  the  claimants 
Luckies,  who  are  the  next  of  kin  of  James  Booth,  or 
the  trustees  and  executors  of  Mrs  Booth,  should  be 
preferred  to  the  residue  of  the  estate  of  James  Booth. 

The  raisers  claimed  the  residue  of  the  estate  of  the 
testator  Booth,  for  distribution,  in  terms  of  Mrs  Launie's 
trust-deed,  taidpleaded-^l.)  That  in  consequence  of 
the  testament  of  the  late  James  Booth,  the  residue  and 
remainder  of  his  estate  became  vested  in  his  grand- 
children, the  said  Maria  and  James  Launie,  by  their 
survivance  of  him,  and  was  legally  conveyed  by  them 
in  favour  of  their  mother,  the  said  Mrs  Josephina  Booth 
or  Launie,  by  their  last  wills  and  testaments  above  nar- 
rated, and  that  the  said  residue  and  remainder  has  been 
lawfully  transferred  by  her  to  the  claimants,  after  hav- 
ing been  so  legally  vested  in  her,  and  that  by  her  trust- 
disposition  and  settlement  in  their  favour,  above  men- 
tioned. (2.)  Holding  the  residue  to  have  vested  in 
Maria  and  James  Launie,  under  the  settlement  of  the 
late  Mr  Booth,  and  to  have  been  by  them  effectually 
bequeathed  to  their  mother,  it  is  Jus  tertii  to  the  other 
claimants  to  object  to  the  legitimacy  of  Mrs  Launie, 
or  her  power  of  testing,  as  they  do  not  allege  them- 
selves to  be  next  of  kin  or  heirs-at-law  to  her.  (3.) 
The  said  Josephina  Booth  or  Launie  being  the  only 
child  in  life  of  the  said  James  Booth  at  the  death  of 
the  longest  liver  of  his  grandchildren,  James  and  Maria 
Launie,  was  then  his  nearest  in  kin,  and  as  such  en- 
titled to  take  up  the  succession  to  his  funds,  and  hav- 
ing disponed  the  same  to  the  claimants,  they  are  entitled 
thereto,  in  virtue  of  that  disposition. 

The  next  of  kin  claimed  the  residue  on  the  follow- 
ing grounds:  (1.)  The  residuary  bequest  in  the  will 
of  James  Booth  lapsed  by  the  childran  of  Josephina 
Booth  predeceasing  their  mother  before  minority  or 
marriage ;  and,  (2.)  The  claimants,  as  next  of  kin  and 
heirs-portioners  of  James  Booth,  are  now  entitled  to 
succeed  to  his  whole  residuary  estate,  from  which  they 
are  not  excluded  by  any  subsisting  settlement  or  pro- 
yision. 


f( 


1th  July  1837 The  Lord  Ordinary  having  heard  parties' 

procurators,  and  considered  the  closed  record,  prefers  the  daim- 
ants,  the  tnistees  of  the  late  Josephina  Booth  or  Launie,  on 
their  claim  and  interest  produced,  to  the  fund  in  medio,  and  de- 
cerns in  the  preference,  and  for  payment  to  them  accordingly ; 
but  finds  no  expenses  due. 

"  Note The  question  here  is,  whether  or  not  the  residue 

of  the  estate  of  James  Booth  vested  in  the  children  of  Jose- 
phina Booth  or  Launie,  so  as  to  admit  of  being  carried  by  their 
testaments  to  their  mother,  who  survived  them  ?  There  seems 
to  be  no  reported  case  exactly  the  same  with  the  present ;  but 


considering  the  combined  result  of  the  various  analogous  cases, 
the  Lord  Ordinary  thinks  they  do  afford  an  authority  for  an- 
swering the  question  in  the  affirmative.  It  has  been  determined 
in  the  cases  of  Wallace,  28th  January  1807 ;  Macdonald  r.  Rus- 
sel,  26th  February  1824;  Aikman  r.  Brockie,  &&,  18th  Febru- 
ary  1836,  that,  under  a  trust  created,  inter  alia,  for  securing 
an  annuity,  words  nearly  identical  with  those  used  here,  in  re- 
gard to  the  disposal  of  the  capital  on  the  death  of  the  annuitant, 
do  import  a  right  of  fee,  vesting  from  the  death  of  the  truster. 
It  is  true  that  those  were  cases  of  special  legacies  to  particular 
individuals,  and  that  here  the  residue  is  made  payable  at  the 
death  of  the  annuitant  to  a  dass,  viz.,  the  whole  children  to  be 
procreated  of  the  body  of  Josephina  Booth  or  Launie.  But 
looking  at  the  case  of  Sievwright  against  Dallas,  27th  January 
1824,  involving  circumstances  much  more  unfavourable  than 
the  present  to  the  vesting  of  the  right,  the  Lord  Ordinary  sees 
no  reason  for  denying  effect  here  to  words,  although  relating  to 
children  to  be  procreated,  which  would  confessedly  have  created 
a  vested  right  in  an  individual  named ;  and  besides,  the  cam 
here  is  divested  of  the  difficulties  which  occurred  in  the  case  of 
Wallace  and  others,  above  referred  to,  as  here  there  is  no  sub- 
stitution. The  children  are  the  only  parties  called  by  the 
trust,  so  that  the  effect  of  the  opposite  construction  would  be 
the  intestacy  of  the  testator,  a  result  never  to  be  easily  pre- 
sumed in  the  ease  of  a  settlement,  dearly  intended  to  be  a 
general  settlement  of  the  residue,  and  consequently  to  exclude 
the  notion  of  intestacy." 

The  next  of  kin  reclaimed.  At  advising. 
Lord  Corehouu. — I  am  inclined  to  make  a  distinction  here. 
A  general  rule  has  been  laid  down,  that  where  a  liferent  is 
given  to  one  party  and  a  fee  to  another,  the  fee  will  vest, 
though  the  term  of  payment  be  postponed  till  the  death  of  the 
liferenter.  I  allude  particularly  to  the  recent  case  of  Maxwell 
and  others  v,  D.  Wyllie  and  others  (26th  May  1837,  eupra, 
IX.  460).  There  a  legacy  was  left  to  one  person  in  liferent, 
and  to  another  in  fee,  and  payable  on  the  death  of  the  liferenter ; 
and  it  was  pleaded  that  the  legacy  to  the  fiar  lapsed  by  pre- 
deceasing the  liferenter,  but  the  Court  found  that  the  legacy 
vested  in  the  fiar  from  the  death  of  the  testator.  That  case 
was  complicated  with  a  trust,  as  many  of  the  cases  were  which 
have  been  alluded  to  at  the  bar ;  but  it  was  not  considered  that 
the  circumstance  of  the  trust  prevented  the  vesting.  If  this 
question  had  depended  on  the  last  part  of  Booth's  settlement, 
I  would  coincide  with  the  Lord  Ordinary's  interlocutor ;  but  m. 
difficulty  arises  in  another  part  of  the  deed,  viz.,  in  that  part 
where  the  £4000  are  disposed  of.  It  would  appear  that  the 
right  to  that  sum  was  not  given  to  Mrs  Launie  in  liferent,  and 
the  fee  to  the  children.  The  terms  of  the  bequest  are  these. 
(His  Lordship  read  them.)  Now  I  suspect,  that  a  contingency 
is  involved  here.  The  sum  is  payable  at  a  future  period  to  the 
children  then  in  life.  If  one  child,  and  the  eldest,  attained  majori- 
ty, surviving  the  others,  he  would  take  all ;  and  suppose  he  died 
before  the  period  of  majority,  and  another  died  in  minority  be- 
queathing his  executry,  the  assignee  would  take  nothing  of  the 
£4000, — the  condition  of  the  eldest  arriving  at  majority  not 
being  purified.  I  therefore  think,  with  regard  to  the  £4000, 
that  the  children  had  a  right,  but  it  was  contingent  on  the 
eldest  surviving  majority,  and  I  am  of  opinion  that  it  did  not 
vest  on  the  death  of  the  testator,  but  that  it  will  go  to  the  next 
of  kin. 

Lord  President. — As  to  the  first  point  I  am  clear ;  but  I  feel 
some  difficulty  as  to  the  £4000. 

Lord  Gillie* If  we  are  only  to  look  to  one  part  of  the  deed, 

where  the  £4000  are  disposed  of,  I  dare  say  I  should  leel  some 
doubt;  but  I  am  of  opinion  that  we  ought  to  gather  the  intention 
firom  the  whole  clauses  taken  together.  In  that  way,  and  by 
applying  the  clause  where  the  testator  sajrs,  "  and  after  the 
death  of  the  said  Joeephina  Booth,"  "  I  appoint  my  said  execu- 
tors to  pay  the  whole  remainder  and  residue  of  my  estate  to 
the  whole  children  of  the  said  Josephina  Booth,'*  I  see  no  diffi- 
culty. I  have  no  doubt  that  the  testator  meant  that  the  life- 
rent of  the  whole  was  to  be  given  to  Mrs  Launie,  and  the  fee  to 
the  children,  to  vest  from  his  death.  Now,  if  it  vested,  the  chil- 
dren bad  a  title  to  convey  it  to  the  mother. 
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Lord  Maekenxie, — I  agree  with  Lord  Oillies,  that  we  are  to 
take  the  whole  deed  together,  for  the  purpose  of  obtaining  the  most 
ritional  and  consistent  construction ;  and  by  doing  that,  I  have 
not  the  least  doubt  the  testator  meant  that  the  whole  should  go 
to  the  grandchildren.  The  argument  on  the  deed,  taken  in  this 
way,  is  conclusive  as  to  his  intention,  and  I  think  it  was 
meant  that  every  thing  was  given  to  the  executors,  to  be  taken 
out  of  them  by  the  children.  On  the  whole,  I  would  adhere, 
though  the  question  is  not  unattended  with  difficulty. 

Lord  President. — I  agree  ivith  Lord  Gillies  and  Lord  Mac- 
kenxie. 

The  Court  adherecL 

Lord   Ordinary,   Fullerton. — Act.   Moir ;   J.   P.   Bertram, 

W.S.,  Agent Alt.  D.  M'Neill,  Monro ;  Scott  and  Balderston, 

W.S.,  Agent* B.,  Clerk [O-D-F.] 


26th  January  18.38. 
FiasT  Division (G.D.F.) 

No.  110. — Alexander  Smith,  Pursuer,  v.  John 
Thomson,  Defender,  and  James  Beveridge  and 
John  Wright  Williamson,  Compearers. 

Diligence — Poinding  the  Ground — Preference — Heritable  Cre- 
ditor— Personal  Exception-^Process—  Question  raised,  Whe^ 
ther  a  posiponed  heritable  creditor ,  who  has  poinded  the  ground, 
and  obtained  a  warrant  of  sale,  but  where  the  sale  was  not  pro^ 
ceeded  in,  and  the  effects  remained  in  the  debtor's  natural 
possession^  was  to  be  preferred  to  a  creditor  who  had  a  prior  in- 
feftment,  but  had  onbf  raised  a  summons  of  poinding  the  ground, 
and  obtained  am  interdict  agavMt  the  threatened  sale  at  the 
instance  of  the  postponed  heritable  creditor  f  (2.)  Circum* 
stances  in  which  the  postponed  heritable  creditor  was  held  to 
be  barred,  personal!  exceptione,  from  following  out  his  dili- 
gence, to  the  effect  of  obtaining  a  jtreference  over  the  prior 
heritable  creditor,  who  was  only  in  cursu  of  obtaining  a  decree 
in  an  action  of  poinding  of  the  ground. 

The  pursuer,  who  was  an  heritable  creditor  of  the 
deceased  Thomas  Thomsou,  of  the  Kinross  Green  inn, 
held  an  infeflment  in  the  ground  prior  in  date  to  heri- 
table securities  held  by  the  compearer  Beveridge,  and 
also  by  the  compearer  Williamson,  a  law-agent,  who  was 
the  assignee  of  parties  of  the  name  of  Skelton,  Steed- 
man,  and  Dowie.  In  1832,  Thomson  became  insolvent, 
and  several  personal  creditors  proceeded  to  use  dili- 
gence against  him.  In  consequence  of  these  proceed- 
ings, a  general  meeting  of  creditors  was  held  at  Kinross 
on  2 1  st  March  1 832.  Among  others,  the  pursuer,  Messrs 
Skelton,  Steedman  and  Dowie,  and  Mr  Williamson  (the 
compearer),  as  acting  on  behalf  of  Mr  Beveridge,  at- 
tended, and  concurred  in  the  resolutions  adopted  at 
the  meeting.  The  minutes  bore,  that  the  creditors 
agreed  to  carry  on  the  business  of  the  inn  by  means 
of  a  committee  of  their  own  number ;  and  this  com- 
mittee was  specially  authorised  to  take  measures  to 
prevent  non-acceding  creditors  from  acquiring  pre- 
ferences. The  defender  Williamson  acted  as  the  agent 
and  legal  adviser  of  the  general  body  of  the  creditors 
as  well  as  of  the  committee  of  management.  By  his 
advice  Mr  Beveridge,  and  Messrs  Skelton,  Steedman, 
and  Dowie,  the  postponed  heritable  creditors,  raised 
actions  of  poinding  the  ground  against  Thomson,  in 
which  they  obtained  decrees  on  15th  May  1832.  The 
pursuer  alleged  that  the  declared  object  of  these  pro- 
ceedings was,  not  to  acquire  a  preference  in  competition 
with  the  prior  heritable  creditors,  but  solely  to  defeat 
the  diliffence  of  the  personal  creditors,  who  had  not 
acceded  to  the  resolutions  adopted  at  the  general  meet- 


ing, and  against  one  of  whom  an  interdict  was  obtained 
by  the  real  poinders  to  frustrate  a  personal  poinding. 

The  postponed  heritable  creditors,  upon  the  under- 
standing that  the  measures  were  for  joint  behoof,  took 
no  farther  steps  under  their  poindings,  and  the  affairs 
of  the  insolvent  remained  under  the  direction  of  the 
committee  of  creditors,  of  which  Williamson  was  a 
member,  in  order  that  Thomson  might  have  an  op- 
portunity of  retrieving  his  affairs,  or  of  making  an  offer 
of  settlement  by  way  of  composition.    Thomson  having 
died,  his  affairs  turned  out  to  be  desperate,  in  conse- 
quence of  which  the  committee  abandoned  the  manage- 
ment.    During  all  this  time,  the  pursuer  took  no  mea- 
sures for  his  security,  trusting,  as  he  alleged,  to  the 
understanding  of  all  the  creditors,  that  the  measures 
adopted  for  the  general  behoof  would  not  be  disturbed. 
Williamson  had  acted  as  the  agent  for  the  creditors, 
and  attended  the  meetings  when  resolutions  for  general 
behoof  were  adopted,  and  was,  moreover,  the  agent  of 
the  pursuer,  and  held  in  his  hands  the  bonds  and  dis- 
positions in  security  granted  by  the  insolvent  to  the 
pursuer.     While  Thomson's  affairs  were  still  under  the 
management  of  the  committee,  Williamson  obtained 
an  assignation  from  Messrs   Skelton,  Steedman  and 
Dowie,  to  their  postponed  heritable  bond  and  infefl- 
ment,  and  decree  of  poinding  of  the  ground ;  and,  in 
virtue  of  that  assignation,  he  endeavoured  to  carry 
through  a  sale  of  the  moveables,  under  the  poindings 
of  the  ground  obtained  by  the  postponed  heritable  cre- 
ditors.    He  and  Beveridge  raised  letters  of  poinding 
the  ground  in  April  1834,  and  executed  a  poinding  of 
the  moveables  in  the  natural  possession  of  Thomson. 
Meantime  Thomson,  the  common  debtor,  died,  when 
the  compearers  executed  new  poindings  of  the  move- 
ables in  June  1834,  and  applied  for,  and  obtained  in 
the  following  July,  warrant  of  sale.     No  step  however 
was  taken  thereon,  and  no  attempt  was  made  to  carry 
through  a  sale  for  nearly  a  year  thereafter.     The  pur- 
suer, before  a  sale  could  be  effected  by  Williamson  and 
Beveridge,  the  compearers,  raised  a  summons  of  poind- 
ing before  the  Sheriff  of  Kinross,  at  his  own  instance; 
and  on  the  dependence  he  obtained  interdict  against  the 
compearers'  threatened  sale.     Considering  that  an  ob- 
jection lay  to  the  summons  in  the  Sheriff  Court,  in 
respect  that  Thomson's  heir,  who  resided  in  America, 
was  not  duly  cited,  the  pursuer  abandoned  that  ac- 
tion ;  and  having  instituted  a  poinding  of  the  ground 
in  this  Court,  thereafter  obtained  from  the  Sheriff,  in 
March  1836,  an  interdict  against  the  threatened  sale 
of  the  compearers :  the  moveables  belonging  to  the  com- 
mon debtor  having  all  along  remained  on  the  ground. 

Neither  Thomson's  representatives  nor  the  tenants  in 
possession,  who  were  called  to  this  action,  appeared  to 
defend.  Messrs  Beveridge  and  Williamson,  however, 
having  expressed  their  wish  to  be  allowed  to  sist  them- 
selves as  parties,  the  Lord  Ordinary  sustained  the  claim, 
when  they  lodged  defences,  and  claimed  to  be  prefer- 
red to  the  whole  moveables,  in  respect  they  had  ob- 
tained warrants  of  sale  under  their  poindings  of  the 
ground. 

The  pursuer  pleaded-^Thai,  as  a  prior  heritable  cre- 
ditor, he  was  preferable  to  the  compearers,  in  respect 
their  diligence  was  merely  inchoate,  and  that  the  move- 
ables still  remained  on  the  ground,  untransferred. 
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*'  2d  June  1837 The  Lord  Ordinary  having  considered  the 

process,  and  heard  parties,  finds  that  all  parties  have  renounced 
farther  probation :  Finds  that  the  defenders,  under  their  de- 
crees of  poinding  the  ground,  executions  of  letters  of  poinding, 
and  warrants  of  sale,  have  a  preference,  to  the  extent  of  obtain- 
ing payment  of  their  respective  debts  of  £300  Sterling,  and  of 
£12(61.  3.  5.  Sterling,  over  the  poindable  moveables  appraised 
in  the  inventories  upon  which  the  warrants  of  sale  proceeded, 
and  to  this  extent  sustains  their  defences,  and  decerns :  Quoad 
any  other  poindable  effects  belonging  to  the  children  of  the  de- 
ceased Thomas  Thomson,  or  to  his  widow,  to  the  extent  of  the 
rents  due  by  her,  which  are  or  may  be  on  the  ground,  de- 
cerns in  terms  of  the  libel :  Finds  the  defenders  entitled  to  ex- 
penses." 

Smith  reclaimed,  when  the  Court  ordered  the  par- 
ties to  lodge  minutes  of  debate,  (1.)  on  the  point, 
whether  the  compearers,  as  postponed  heritable  credi- 
tors, were  preferable  to  Smith,  the  prior  heritable  cre- 
ditor, in  respect  of  the  warrants  of  sale  obtained  by 
them  under  their  poindings,  but  which  were  not  followed 
out  by  sale ;  and,  (2.)  Whether  the  compearers  were 
not  barred,  in  the  circumstances,  personali  exceptume^ 
from  obtaining  a  preference  over  Smith,  the  prior  heri- 
table creditor. 

Cases  were  lodged  on  both  points,  but  the  Court,  at 
advising,  considered  that,  without  giving  any  opinion 
on  the  general  question  of  law,  which  was  stated  to  be 
attended  with  great  difficulty,  the  point  of  personal 
exception  was  sufficient  to  decide  the  case. 

Lord  President, — I  was  at  one  time  inclined  to  think  that 
there  was  a  puzzle  here  as  to  the  law,  but  I  am  now  inclined 
to  think  the  case  may  be  decided  without  going  into  the  law. 

Lord  Mackenzie — I  certainly  feel  that  this  case  is  not  un- 
attended with  difficulty.  The  general  rule  is,  that  the  prefer- 
ence in  poindings  of  the  ground  do  not  date  from  the  poinding, 
but  from  the  completion  of  the  sale.  In  this  case,  it  is  said  that 
the  proceeding  was  completed,  but  there  is  a  great  deal  of  diffi- 
culty on  the  defender  to  make  that  out.  He  says  that  poindings 
of  old  were  perfected  without  a  sale,  and  he  maintains,  there- 
fore, that  this  proceeding  is  good :  but  that  has  since  been  alter- 
ed by  Act  of  Sederunt.  Besides,  even  supposing  it  had  been 
competent  to  proceed  under  the  old  form,  this  cannot  avail  the 
postponed  heritable  creditors,  because  all  their  proceedings  have 
been  taken  under  the  Statute.  So  that  the  question  comes  to 
be,  whether  the  preference  in  poindings  of  the  ground  is  to 
date  from  the  execution  by  the  messenger,  or  from  the  applica- 
tion for  the  warrant  of  sale,  and  not  from  the  completed  and 
reported  sale.  I  cannot  go  that  length.  I  think,  in  questions 
with  the  Crown,  where  diligence  is  held  preferable,  the  report- 
ing of  the  sale  is  taken  as  the  test  of  preference.  But  here  no 
warrant  was  executed  ;  so  I  cannot  hold  that  the  mere  poind- 
ing was  enough,  while  the  effects  remained  on  the  ground.  It 
was  then  said,  that  had  it  not  been  for  this  pursuer  himself,  the 
poinding  would  have  been  completed.  Now,  this  would  cer- 
tainly be  conclusive,  if  it  could  be  shown  that  the  pursuer  had 
no  right  to  have  adopted  the  proceedings  he  resorted  to,  by  ap- 
plying for  an  interdict,  or  otherwise.  But  I  am  not  satisfied 
that  he  did  what  he  was  not  entitled  to  do,  or  that  he  took  a 
benefit  he  had  no  title  to  under  his  infeftment.  If  this  could 
be  shown,  then  I  would  be  for  preferring  the  defenders. 

Lord  Corehouse, — If  this  question  is  to  be  decided  on  the 
general  principle  of  law  which  is  raised  in  these  papers,  I 
must  say  I  am  not  prepared  to  give  a  dedsion.  It  is  a  ques- 
tion which  has  been  much  agitated,  and  there  are  high  autho- 
rities on  both  sides  of  the  question.  There  is  Professor  Bell, 
who  maintains  one  side  of  the  question,  according  to  which  the 
defenders  in  this  case  would  be  preferable ;  and  I  know  of  other 
authorities  on  the  opposite  side,  who  are  entitled  to  great 
weight.  If,  therefore,  the  abstract  question  is  now  to  be  deter- 
mined, I  am  certainly  very  desirous  to  have  the  opinions  of  the 
whole  Court  on  a  point  of  such  importance  to  our  law ;  for  I 


cannot  think  of  deciding  to  grare  a  point,  withoat  moA  greater 
investigation  than  we  have  yet  had.  I  think,  however,  this 
question  admits  of  a  settlement,  without  going  into  the  general 
question ;  for  I  apprehend  we  may  safely  rest  on  the  plea  of  per- 
sonal exception  which  has  been  raised.  Hit  Lordship  went 
over  the  detail  of  the  meetings  of  the  creditors  where  William- 
son attended,  and  where  it  was  agreed  that  general  roeasurea 
should  be  adopted  for  the  benefit  of  the  whole  creditors,  heri- 
table and  moveable,  and  that  precautions  should  be  adopted  to 
defeat  preferences.  At  all  of  these  meetings  Williamson  was 
present,  and  was  employed  as  agent  to  attend  to,  and  give  efifect 
to  the  resolutions  of  these  meetings.  It  was  resolved  that  the 
inn  should  be  carried  on :  and  if  this  had  been  attended  with 
success,  there  might  have  been  no  question  here ;  but  the  con- 
trary took  place,  and  then  Williamson  purchases  up  certain  of 
the  postponed  heritable  debts,  withoat  informing  the  prior  heri- 
table creditors,  who  had  all  along  agreed  to  general  measures, 
and  endeavours  to  secure  a  preference  by  a  poinding  of  the 
ground  in  his  own  favour ;  that  is,  he  now  attempts  to  secure 
for  himself  a  preference,  as  to  which  it  was  the  declared  object 
of  the  meetings  I  have  alluded  to,  that  measures  should  be 
taken  to  defeat  such  attempts.  Williamson  was  present  at  tliese 
meetings,  and  was  instructed  to  defeat  such  separate  measures, 
and  he  now  turns  round,  and,  by  this  indirect  means,  atteoapts 
to  frustrate  the  object  of  these  meetings.  For  what  wras  the 
object  of  the  poinding  obtained  by  the  postponed  heritable  cre- 
ditors ?  It  was  to  cut  down  the  diligence  of  personal  credi- 
tors, and  not  to  obtain  a  preference :  and  what  was  the  mean- 
ing of  the  delay  which  took  place  ?  Why,  the  delay  was,  that 
general  measures  might  be  adopted,  and  then  they  were  frus- 
trated by  the  utter  insolvency  of  the  debtor.  Now  I  cannot 
think  that  a  party  who  has  been  appointed  to  act  in  the  capa- 
city of  secretary  to  a  meeting  where  such  resolutions  were 
adopted,  to  which  he  was  a  party,  should  by  such  indirect  means 
obtain  a  preference  over  a  prior  heritable  creditor,  and  that  post- 
poned heritable  creditors  should  thus  get  a  preference  over  the 
party  first  infefL  Here  Smith  would  not  have  permitted  these 
steps  of  the  defender,  had  he  not  been  lulled  into  the  idea  that 
the  arrangements  were  for  the  general  behoof,  and  that  they 
were  not  to  be  broken  through. 

Lord  President, — I  agree  entirely  in  that  opinion. 

Lord  GiUies That  is  my  opinion  also.     I  do  not  go  on  the 

question  of  law  at  all.  It  is  on  the  personal  exception  that  I 
am  for  deciding ;  and  I  coincide  in  the  views,  in  that  respect, 
which  have  been  stated  by  Lord  Corehouse. 

Lord  Mackenzie  stated,  that  he  would  not  have  indicated  any 
opinion  on  the  law,  had  he  understood  that  the  Court  felt  dear 
on  the  plea  of  personal  exception. 

The  Court  unanimously, 

"  in  respect  of  circumstances  involving  a  personal  oljecHon  to 
the  defenders,  recal  the  interlocutor  reclaimed  against,  and  find 
that  they  are  in  consequence  barred  from  obtaining  any  pre- 
ference in  virtue  of  their  diligence :  Therefore,  decern  and  de- 
clare in  terms  of  the  conclusions  of  the  libel ;  find  ^e  pursuer 
entitled  to  expenses,"  &c 

Pursuer's  Authorities — Balfour's  Practicks,  p.  126.  Kames* 
Law  Tracts,  4th  edit.  p.  180,  App.  p.  464.  Ross's  Lectures, 
Vol.  II.  pp.  444, 448,  454.  Kelhead  o.  WaUace,  2d  November 
1748:  Mor.  p.  2786.  Stair,  IV.  23.  5.  Mote's  Stair,  notes, 
Vol.  L  p.  211 ;  Vol.  n.  p.  211.  Bankton,  IV.  24,  42.  Ersk. 
II.  8,  32.  Clerkington,  9th  January  1668 ;  Mor.  10,646.  TuUis 
V.  White,  18th  June,  1817 ;  F.  C.  Bell  v.  Bank  of  Scotland, 
3d  December  1831 ;  10  S.  and  D.  100.  Campbell's  Trustees  r. 
Paul,  13th  January  1835;  13  S.  and  D.  237.  Hay  v.  Mar- 
shall,  7th  July  1824 ;  3  S.  and  D.  223,  affirmed,  2  W.  and  S. 
71.  Forrest  V.  Callender,  January  1687 ;  Harcarae,  169.  Brace, 
15th  February  1707;  Mor.  14,092.  2  Bell's  Com.  p.  6a 
Samson,  15th  May  1822 ;  1  S.  and  D.  407.  Stair,  IV.  47, 
25.  Clark,  15th  June  1824;  3  S.  and  D.  145.  Scotland, 
12th  June  1828 ;  6  S.  and  D.  961.  Steel,  2d  February  1831 ; 
9  S.  and  D.  371.  Young,  November  1688;  Mor.  1078. 
Drnmmond,  9th  July  1709;  Mor.  1079.  Binnings,  5th  De- 
cember 1749;   Duchess  of  Doughs,  26th  July  1764;  Mor. 
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£832,  2833.  Mitchell,  4th  August  1775;  Mor.  10,541.  A.  v. 
B.,  22a  January  1629;  Mor.  10,511.  Miller,  17th  February 
1835  ;  13  S.  and  D.  483.     Wilson^  29th  June  1837. 

Defenders*  Authorities. — Hay  r.  Marshall;  Wilson  and  Shaw*8 
Appeal  Cases.  Vol.  II.  pp.  71,  77.  Ross's  Lectures,  Vol.  II. 
pp.  436,  442,  467.  Stair,  II.  5,  8.  Bankton.  II.  5,  7 ;  IV. 
24, 39.  Ersk.  IV.  1,  11.  Ross's  Lectures,  Vol.  L  pp.  385-410, 
and  453.  Kellhead  v.  Wallace,  2d  November  1748;  Rem. 
Dec.  YciL  II.  p.  94.  Webster  v.  Hay  Donaldson,  13th  July 
1780;  F.C.  Parkers  v.  Douglas,  Heron  and  Company,  5th 
Feb.  1783;  F.C.  TuUis  v.  White,  18th  June  1817;  F.C. 
Bankton,  II.  5,  24.  Ersk.  II.  8,  32.  Lady  Mary  Bruce  and 
Cochran  of  Ochiltree,  her  husband,  v.  Colonel  Erskine,  15th 
Feb.  1707;  Fount.  Vol.  II.  p.  350.  Stair,  IV.  23,  15;  IV.  23, 
20.  Bank.  IV.  24,  43.  Balfour's  Pract.  p.400,ch.  17.  Bank. 
II.  5,  9.  Forrest  o.  Callender,  Jan.  1687 ;  2  Supp.  pp.  100, 
101.  A.  S.  14th  Dec  1805,  §  3.  Bell's  Com.,  Vol.  II.  p.  64. 
Brodie's  Notes  on  Stair,  p.  tiOO.  Samson,  &c.  v,  M'Cubbin, 
15th  May  1822;  S.  and  D.  Bell  v.  Caddell,  3d  December 
1831.  Ersk.  IIL  6,  24.  Bell's  Com.  Vol.  IL  p.  60,  5th  ed. 
Clark  V.  Claik,  15th  June  1824;  S.  and  D. 

£ord  Ordinary,  Cockburn Act.  Dean  of  Faculty  (Hope), 

Hackende;  John  Campbell,  W.S.,  Agent Alt.  Solicitor- 
General  (Rutherfurd),  Deas;  Jamea  Skelton,  W.S.,  Agent. — 
N.,  C&ri.— [O.D.F.] 


26th  January  1838. 

SscoKD  Division (J.D.M.) 

No.  1 1 1. — William  Lanbell,  Pursuer,  t>.  Mhs  Mab- 
OABET  Brodie  or  Landell  and  Eleazeb  Col- 
VILLE,  Defenders. 

Diligence  —  Jurisdiction  —  Competency —  Process  —  Border 
Warrant — Foreigner — Sheriff- Clerk — A  party,  domiciled  in 
England,  was  incarcerated  by  virtue  of  a  border  warrant  exe- 
cuted  against  her  while  on  a  visit  to  Scotland,  the  warrant /or 
which  was  obtained  without  a  proper  written  application  to 
the  Sheriff  or  a  Magistrate.  The  application  made,  neither  con- 
tained any  averment  that  the  party  against  whom  the  warrant 
MMU  sought  had  no  domicile  in  Scotland,  nor  that  she  was  at  the 
time  actually  within  the  jurisdiction,  nor  concluded  with  any 
prayer;  but  the  oath  of  the  applicant  was  tahen,  and  the  war^ 
rant  was  signed  by  the  Sheriff-clerh  only,  and  was  for  immediate 
incarceration,  without  any  previous  examination  of  the  alleged 
debtor — Held  that  all  and  each  of  these  proceedings  were  illegal. 

The  pursuer  is  the  nephew,  and  the  defender,  Mrs 
Landell,  is  the  widow  of  Mark  Landell,  proprietor  of 
the  plantation  of  Coldingham  Hill  in  Jamaica,  having 
on  it  a  number  of  negroes.  Mark  died  in  1819}  leav- 
ing one  child,  a  daughter,  Hannah,  who  succeeded  to 
all  the  property,  both  heritable  and  moveable,  of  which 
her  father  had  died  possessed.  This  daughter  died  in 
minority  in  March  1834,  having  on  the  7th  of  that 
month,  executed  a  mortis  causa  settlement  in  favour 
of  her  mother,  the  defender,  of 

'*  all  the  moveable  property,  goods,  chattels,  credits,  means  and 
estate,  that  may  belong  to  me  at  the  time  of  my  death,  of  what- 
ever denomination,  and  wheresoever  the  same  may  be  situated, 
(including  the  negroes  on  my  estate  of  Coldingham,  in  the  parish 
of  St  Mary  aforesaid,  or  wherever  they  may  reside  at  the  time 
of  my  death)." 

Under  this  deed  Mrs  Landell  claimed,  and  obtained 
firom  die  commissioners  under  the  Act,  the  share  of 
the  compensation-money  (of  twenty  millions  Sterling, 
granted  to  the  proprietors  of  negroes  by  the  Negro 
Emancipation  Act,  3  and  4  Willmm  IV.  c.  73,)  per- 
taining to  the  plantation  of  Coldingham  Hill,  being 
Uie  sum  of  £1080.  The  pursuer,  who  was  heir-at-law 
of  hiB  cousin  Hannah,  neither  gave  in  any  claim  for 


this  sum  in  his  own  name  to  the  commissioners,  nor 
opposed  that  made  by  Mrs  Landell. 

The  defender  has  been  for  some  years  resident  at 
Berwick-upon-Tweed.  On  7th  July  1836,  she  was 
incarcerated  in  the  county  jail  of  Berwickshire  at 
Greenlaw,  on  a  warrant  obtained  against  her  at  the 
pursuer^s  instance,  in  the  following  manner :  The  pur- 
suer presented  a  paper  to  the  Sheriff-clerk  of  Berwick- 
shire, Mr  James  Bell,  of  this  purport : 

'*  Information  for  William  Landell,  tenant  of  Swinton  Green- 
riggs,  in  the  parish  of  Swinton,  and  county  of  Berwick,  for 
border  warrant  against  Mrs  Margaret  Brodie  or  Landell,  of  the 
burgh  of  Berwick-upon-Tweed,  widow  of  the  deceased  Mark 
Landell,  Coldingham  Hill.  The  said  deceased  Mark  Landell 
possessed,  as  proprietor,  an  estate  called  Coldingham,  in  the 
island  of  Jamaica,  and  a  large  number  of  negroes  on  the  said 
estate.  He  died  several  years  ago,  leaving  a  widow,  Mrs  Mar- 
garet Brodie  or  Landell,  and  one  child,  Hannah  Landell.  By 
the  law  of  the  colony  of  Jamaica,  the  said  Mark  Landell's  said 
estate  and  negroes  fell  at  his  death  to  be  enjoyed  in  liferent  to 
the  extent  of  one-third  by  his  said  widow,  and  his  said  only 
child  succeeded  to  the  whole  thereof,  subject  to  the  said  annui- 
ty of  one -third.  The  said  Hannah  Landell  died  in  the  year 
1834,  and  the  informant,  as  her  heir-at-law,  is  now  in  right  to 
the  said  estate  and  negroes,  subject  always  to  the  liferent  of 
one-third  to  the  said  Mark  Landell's  widow.  That,  by  an  Act 
passed  in  the  year  1834,  certain  compensation  is  made, payable 
to  the  proprietors  of  negroes  in  the  British  colonies.  The 
compensation  payable  for  the  negroes  upon  the  estate  of  Cold- 
ingham, in  the  island  of  Jamaica,  the  informant  has  been  in- 
foimed,  amounts  to  the  sum  of  £1080,  or  thereby.  Though 
the  said  Mrs  Margaret  Brodie  or  Landell  is  entitled  only  to  her 
liferent  of  one-third  of  this  money,  yet  she,  the  said  Mrs  Mar- 
garet Brodie  or  Landell,  has  made  daim  for,  and  obtained  pay- 
ment of,  the  whole  of  the  said  sum  of  £1080,  or  thereby.  The 
informant  is  entided  to  immediate  payment  of  two-thirds  (or 
£720)  of  the  said  £1060  of  said  compensation-money  for  said 
negroes ;  and  is  also  entitled  to  have  the  remaining  one-third 
vested  in  proper  securities,  taken  payable  to  the  said  Mrs  Mar- 
garet Brodie  or  Landell  in  liferent,  and  the  complainer  in  fee, 
and  he  has  obtained  the  opinion  of  Sir  William  Burge,  lately 
Attorney-General  in  the  island  of  Jamaica,  and  now  barrister  in 
London,  to  that  effect  Though  the  informant  has  applied  to 
the  said  Margaret  Brodie  or  Landell  to  pay  over  to  him  two- 
thirds  of  the  said  compensation -money,  and  to  pay  over  to  him, 
or  invest  in  proper  securities,  payable  to  her  the  said  Mrs  Mar- 
garet Brodie  or  Landell  in  liferent,  and  to  the  informant  in  fee, 
the  remaining  third,  the  said  Mrs  Margaret  Brodie  or  Landell 
persists  in  retaining  the  whole  of  the  mdd  money." 

The  pursuer  thereupon  emitted  an  oath,  of  the  tenor 

appended  to  the  information : 

"  DC7N8E,  6th  July  1836. 
*'  The  before-designed  "Vniliam  Landell  being  solemnly  sworn 
and  examined,  depones.  That  what  is  contained  in  this  and  the 
preceding  pages,  is  a  just  and  true  statement :  That  no  part  of 
the  sums  therein  mentioned  has  been  paid.  All  which  is  truth, 
as  he  shall  answer  to  God."       (Signed)      "  W.  Landell. 

**  James  Bell." 

The  warrant  was  then  granted  in  these  terms : 

*'  These  are  granting  warrant  to  messcngers-at-arms,  Sheriff- 
oflScers,  and  their  assistants,  to  pass,  search  for,  seek,  take,  ap- 
prehend, and  arrest  the  person,  goods,  and  gear  of  Mrs  Mar- 
garet Brodie  or  Landell  of  the  burgh  of  Berwick-upon-Tweed, 
widow  of  the  deceased  Mark  Landell  in  Coldingham  Hill,  and 
incarcerate  her  in  the  jail  of  Greenlaw,  at  the  instance  of  the 
said  William  Landell,  tenant  in  Swinton  Greenriggs,  in  the 
county  of  Berwick,  whMe  claim  or  demand  upon  the  said  Mrs 
Margaret  Brodie  or  Landell  is  seven  hundred  and  twenty 
pounds  Sterling,  and  also  three  hundred  and  sixty  pounds  Ster- 
ling, subject  to  the  liferent  of  the  said  three  hundred  and  sixty 
pounds  to  the  said  Mrs  Margaret  Brodie  or  Landell,  during  all 
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the  days  of  ber  life,  therein  to  remain,  aye  and  until  she  shall 
find  sufficient  caution,  acted  in  the  Sheriff-Court  books  of 
Berwickshire,  that  the  same  shall  be  made  forthcoming,  as  ac- 
cords ;  and  appoints  a  domicile  within  the  said  county  of  Ber- 
wick, at  which  she  may  be  cited,  and  that  as  well  de  judicio 
Mti  as  judicatum  $ohi.  Given  at  Greenlaw  the  sixth  day  of 
July  eighteen  hundred  and  thirty-six  years." 

(Signed)        *'  James  Bell." 

Mrs  Landell  was  incarcerated  under  this  warrant 
when  on  a  visit  at  the  village  of  Ayton,  in  Berwick- 
shire. She  remained  in  jail  four  days,  till  11th  July, 
when  she  was  liberated,  on  the  other  defender,  Col- 
ville,  granting  a  bond  of  caution,  in  which  he  bound 
himself,  his  heirs  and  executors,  as  cautioners  and  full 
sureties,  that 

"  the  said  Mrs  Margaret  Brodie  shall  appear  at  all  diets  of 
court,  in  any  action  to  be  brought  against  her  at  the  instance 
of  William  Landell,  tenant  of  Swinton  Greenriggs,  in  the 
parish  of  Swinton,  and  county  of  Berwick,  before  any  com- 
petent court,  for  payment  of  the  sum  of  £720  Sterling,  and 
for  security  for  the  further  sum  of  £360  Sterling,  alleged  to  be 
due  to  the  said  William  Landell,  in  fee,  as  the  heir-at-law  of 
the  deceased  Hannah  Landell,  only  child  of  the  said  deceased 
Mark  Landell :  the  said  sums  being  the  compensation-money 
payable  under  the  Act  lately  passed  for  the  negroes  upon  the 
estate  of  Coldingham,  in  the  island  of  Jamaica,  which  estate 
and  negroes  belonged  to  the  said  deceased  Hannah  Landell, 
such  action  to  be  brought  within  six  months  from  the  date 
hereof." 

Mrs  Landell  was  not  a  party  to  this  bond. 

Thereafter,  the  present  action  was  brought,  founding 
on  the  above  proceedings,  and  concluding  that  "  there- 
fore the  said  Mrs  Margaret  Brodie  or  Landell  ought 
and  should  be  decerned  and  ordained,  by  decree  of  the 
Lords  of  our  Council  and  Session,  to  make  payment 
to  the  pursuer  of  the  foresaid  principal  sums"  of  £720 
and  £360,  as  therein  mentioned ;  **  or,  in  the  event  of 
the  said  Mrs  Margaret  Brodie  or  Landell  failing  to 
make  appearance  in  the  foresaid  action,  upon  a  citation 
given  to  her  personally,  or  within  the  house  of  John 
Johnston,  writer  in  Dunse,  being  the  domicile  named 
in  the  bond  of  caution  before  referred  to,  the  said 
Eleazer  Colville,  as  cautioner  foresaid,  ought  and  should 
be  decerned  and  ordained,  by  decree  of  the  Lords  of 
our  Council  and  Session,  to  make  payment  to  the  pur- 
suer of  the  foresaid  principal  sums." 

In  defence  against  this  action  it  was,  inter  aiiOy 
pleaded  in  limine — 1.  The  defender,  Mrs  Landell,  nei- 
ther being  domiciled  in  Scotland,  nor  having  any  pro- 
perty or  effects  in  it,  is  not  within  the  jurisdiction  of 
the  Court  of  Session,  and  the  irregular  and  illegal 
proceedings  which  were  adopted  to  force  the  defender 
within  the  jurisdiction  of  the  Scotch  courts,  are  alto- 
gether ineffectual  for  that  purpose.  2.  Dr  Colville, 
who  signed  the  bond  of  presentation,  is  not  bound  to 
make  the  other  defender,  Mrs  Landell,  appear  as  a 
party  to  this  action,  seeing  that  it  has  not  been  raised 
in  a  competent  court. 

Upon  these  pleas,  cases  were  ordered  by  the  Lord 
Ordinary. 

The  pursuer  pleaded — The  usage  of  issuing  border 
warrants,  in  the  border  counties  of  Scotland,  against 
English  debtors,  whatever  may  have  been  its  origin, 
has  long  been  practised,  and  is  still  in  force.  This 
remedy  is  not  limited  to  the  case  of  debtors  skulking 
in  Scotland,  with  the  fraudulent  purpose  of  avoiding 


the  diligence  of  their  English  creditors.    It  may  be 
denied,  where  both  parties  are  English,  and  the  Eng- 
lish creditor  attempts  to  follow  his  English  debtor  to 
this  country ;  but  it  is  always  open  to  a  Scotch  credi- 
tor to  arrest  an  English  debtor,  until  he  find  caution 
judicio  sisti :  Heron  v.  Dickson,  December  1773;  M. 
8550.     So,  also,  it  is  not  confined  to  debts  incurred  in 
the  course  of  traffic  on  the  borders,  but  extends  to 
debts  of  every  description :  Hardie  v.  Liddell,  January 
1759 ;  M.  4830.    Such  being  the  case,  the  pursuer  was 
entitled  to,  and  properly  applied  for  and  obtained  a 
border  warrant  against  the  defender  Mrs  Landell.     It 
is  not  true  that  the  information  contains  no  statement 
that  she  was  generally  resident  in  England,  and  no 
prayer  for  a  warrant  to  incarcerate.     It  does  not  in- 
deed mention  that  she  was  within  the  county  of  Ber- 
wick at  the  date  of  its  presentation,  but  that  was  un- 
necessary.    Neither  was  it  necessary  that  there  should' 
have  been  an  examination  of  Mrs  Landell  before  grant- 
ing the  warrant  to  incarcerate.     That  is  the  procedure 
in  applications  for  warrants  in  cases  of  meditatio  Juff€e^ 
where  the  examination  of  the  debtor  takes  place  as  ap- 
plicable to  his  purpose  of  leaving  the  kingdom ;  but  in 
this  respect  there  is  no  analogy  betwixt  &em  and  bor- 
der warrants,  in  which  last,  the  design  of  speedily  re- 
turning to  England  is  necessarily  presumed :  Heron, 
ui  stqMra.     The  pursuer's  oath  of  verity  as  to  his  claim 
of  debt  was  administered,  and  the  warrant  of  imprison- 
ment signed  by  the  Sheriff-clerk,  in  conformity  to  the 
immemorial  practice  in  Berwickshire  in  such  cases, 
and  under  the  thirty-second  article  of  the  regulations 
prescribed  for  the  Sheriff  Court  of  Berwickshire  on 
29th  October  1819)  expressing  that  *<  warrants  of  ar- 
restment, named  Border  Warrants,  shall  not  be  issued 
hy  ike  clerk  until  the  party,  or  his  attorney,  applying 
for  the  same,  shall  produce  a  claim  of  debt,  with  an 
oath  of  verity  or  credulity  bearing  reference  to  it,  and 
to  the  situation  of  the  debtor,  as  warranting  the  appli- 
cation."    The  issuing  of  the  warrant  in  this  case  was 
therefore  a  proper  judicial  act  of  the  Sheriff  of  the 
county,  although,  in  conformity  to  the  practice  for  time 
immemorial,  recognised  by  the  regulations  referred  to, 
the  Sheriff-clerk  acted  as  his  substitute.     Such  a  sub- 
stitution is  competent,  especially  in  the  case  of  border 
warrants,  which  depend  for  their  validity  and  effect 
upon  practice  and  custom :  Robertson  v.  Bell,  January 
1676;  M.  4827.    Ayrie  v.  Chatto,  February  1701  ;  M. 
4826.     Potts  and  Hunter  v.  Mitchelson  and  Robson, 
July  1705  ;  M.  4828.     Carrick  v.  Martin,  26th  Febru- 
ary 1822 ;  1  S.  and  D.  257:    In  the  case  of  Carrick, 
the  devolution  of  the  office  of  judge  upon  the  clerk  of 
court,  in  taking  the  depositions  of  applicants  for  am- 
ditoHane  Jugtc  warrants,  and  the  examination  of  the 
debtors  under  them,  was  expressly  sustained  by  the 
Court 

The  defenders  pleaded^^l.  It  is  incompetent  to  sue 
the  defender,  Mrs  Landell,  in  any  Scotch  court.  She 
has  no  effects  in  Scotland  which  may  be  reached  by  a 
decree  of  a  Scotch  court,  and  as  she  is  not  domiciled 
in  Scotland,  a  personal  decree  cannot  be  validly  taken, 
or  made  effectual  against  her :  Kames'  Elucidations,  ed. 
1800,  p.  142.  However  competent,  therefore,  it  may 
be  to  sue  the  defender,  Mr  Colville,  it  is  altogether  in- 
I    competent  to  sue  Mrs  Landell,  and  quoad  her  the  ac- 
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tion  must  be  dismissed.    2.  The  defender,  Mr  Colville, 
is  not  bound  to  make  the  other  defender  a  party  to 
this  action,  as  it  has  not  been  raised,  in  terms  of  his 
bond  of  caution,  in  a  competent  court.    But  indepen- 
dently of  this,  the  obligation  contained  in  the  bond 
cannot  be  made  effectual,  in  consequence  of  the  utter 
ill^ality  of  the  proceedings,  of  which  it  formed  a 
part ;  a  cautioner  being  entitled  to  plead  such  illegality, 
in  order  to  estimate  the  validity  of  his  bond  of  caution: 
Wright  r.  McGregor,  28th  June  1827;  5  S.  and  D^ 
855.     Robertson  r.  Chishohn,  20th  June  1812;  Fac. 
Coll.     If,  then,  Mrs  LAudell's  imprisonment  was  illegal, 
Mr  Colville's  bond  was  granted,  as  it  were,  without 
value  or  consideration,  and  cannot  be  enforced.     But 
that  imprisonment  was  evidently  illegal,  on  the  follow- 
ing grounds:  (1.)  It  may  be  doubted  whether  border 
warrants  have  not  been  sanctioned  as  applicable  only 
to  mercantile  dealings  on  the  borders,  and  not  to  debts 
contracted  aliunde :  Potts,  ut  st/qtra.     Bum  v.  Purves, 
13th  December  1828 ;  7  S.  and  D.,  194.    (2.)  It  may 
be  doubted  also,  whether  border  warrants  can  be  issued 
against  parties  who  have  come  into  Scotland  for  plea- 
sure, or  on  their  lawful  busiuess,  and  have  not  left 
England  in  order  to  avoid  the  diligence  of  their  credi- 
tors :  Harris  o.  Litterdales,  7th  March  1755  ;  M.  2044. 
(3.)  The  pursuer  made  no  proper  application  in  writing 
to  the  Sheriff  of  the  county  for  the  warrant     The  in- 
formation given  in  by  him  was  nothing  more  than  a 
memorandum  explaining  the  grounds  upon  which'  the 
application  was  made.     But  in  the  granting  of  border 
warrants,  a  petition,  addressed  to  the  Magistrate  ap- 
plied to,  and  concluding  with  a  prayer,  is  an  indispens- 
able requisite.    (4.)  The  pursuer's  oath  of  verity  was 
taken  by  Mr  Bell,  who,  not  being  a  magistrate,  had 
no  authority  to  administer  the  oath,  or  examine  the 
pursuer.     Even  an  express  delegation  from  the  Sheriff 
to  the  clerk  for  such  a  purpose,  is  altogether  incompe- 
tent.    Borthwick  v.  M*Gibbon  and   Hamilton,    14th 
May  1813 ;  Fac.  Coll.     But  Mr  Bell  held  no  commis- 
sion or  delegation  of  that  nature.    (5.)  Neither  the  in- 
formation nor  the  oath  contained  any  reference  to  Mrs 
Landell's  having  no  domicile  in  Scotland,  or  being  at 
the  time  actually  within  the  jurisdiction  of  the  Sheriff 
Court  of  Berwickshire.     (6.)  The  warrant  of  imprison- 
ment  was  signed  neither  by  the  Sheriff,  nor  Sheriff- 
substitute,  but  by  the  Sheriff-clerk.     The  regulations 
founded  on  by  the  pursuer  do  not  authorise  the  Sheriff- 
clerk  to  sign  border  warrants,  but  only  to  issue  them ; 
and  if  they  did,  such  authority  would  be  illeg^.     Nei- 
ther has  the  Sheriff-clerk  the  power  of  signing  warrants 
virtuie  officiu     The  liberty  of  the  subject  cannot  be 
invaded  or  interfered  with,  except  upon  the  warrant  of 
a  judge.    It  is  solely  this  class  of  functionaries  (who 
hold  their  conmiission  directly  from  the  Crown,  or  by 
virtue  of  Statute)  who  are  intrusted  with  the  important 
privilege  <if  sending  debtors  to  prison :  Ford,  Nov.  21, 
1756 ;  Mor.  4835.    (7.)  The  warrant  in  question  was 
granted,  not  to  bring  Mrs  Landell  up  for  examination, 
but  to  commit  her  de  piano  to  Greenlaw  jail,  and  there- 
in to  keep  and  detain  her  till  caution  was  found.     Now, 
it  has  been  completely  settled  with  regard  to  the  mode 
of  arresting  debtors,  that  before  they  are  committed  to 
prison,  they  shall  be  examined  by  a  judge  in  reference 
to  the  claim  made  against  them,  so  as  to  give  them  an 


opportunity  of  being  heard  in  their  own  defence :  Ser- 
vice V.  Hamilton,  25th  May  1811  ;  2  Bell  Com.  562. 
Robertson  v.  Chisholm,  20th  June  1812;  Fac.  Coll. 
Laing  v.  Watson,  20th  December  1789;  M.  8555. 
Scudamore  v.  Lechmere,  3d  June  1797 :  2  Bell  Com. 
561. 

The  Lord  Ordinary  reported  the  cause  to  the  Divi- 
sion, issuing  the  subjoined  note : 

"  The  Lord  Ordinary  does  not  report  this  case  from  any 
doubt  of  the  gross  irregularity  and  nullity  of  the  whole  pro- 
ceeding under  the  border  warrant,  but  in  order  to  ensure  a 
more  authoritative,  public,  and  effectual  correction  of  the  local 
abuses  alleged  by  the  pursuer,  than  would  be  effected  by  a 
judgment  in  the  Outer- House,  which  might  Tby  possibility)  be 
acquiesced  in,  and  never  come  to  the  general  knowledge  of  the 
profession,  or  the  legal  functionaries  of  the  borders. 

"  Independent  of  minor  and  more  questionable  vices  in  the 
proceedings,  the  following  appear  to  be  utterly  indefensible, 
and  to  admit  of  no  justification  from  any  local  usage :  (Isf,)  The 
want  of  B,ny  judicial  authority,  or  the  presence,  signature,  or  in- 
terference of  any  magistrate  or  judge,  from  banning  to  end  of 
the  transaction.  Here  is  a  proceeding  in  the  Sheriff-Court, 
commencing  with  what  is  called  an  information,  embracing  the 
examination  of  a  party  on  oath,  and  issuing  in  a  warrant  of 
imprisonment  addressed  to  sheriff-officers,  the  actual  incarcera- 
tion of  a  subject  of  the  realm,  and  a  bond  of  caution  enacted  in 
the  Sheriff-Court  books,  all  carried  through  without  the  Sheriff- 
Depute  or  Substitute  hearing  one  syllable  of  the  matter,  or 
either  of  the  parties  concerned  having  access  or  means  of  com- 
munication with  him.  If  this  be  lawful,  one  can  see  no  very 
good  objection  to  the  practice  referred  to  by  the  defender,  oi 
the  clerk  selling  blank  warrants  of  imprisonment  to  all  and 
sundry,  at  the  very  reasonable  price  of  fourteen  pence  halfpenny 
a-piece. 

*'  To  the  Lord  Ordinary  it  appears  needless  to  go  farther. 
But,  even  if  the  clerk  could  be  supposed  entitled  thus  to  usurp 
one  of  the  most  delicate  and  responsible  of  a  judge's  functions, 
there  are  various  other  fatal  flaws  and  nullities  in  the  proce- 
dure :  As,  (2d,')  The  want  of  any  petition,  motion,  or  applica- 
tion of  any  kind  to  the  judicial  authority  ^hatever  it  was)  in- 
tended to  be  invoked  by  the  pursuer.  No  court  acts,  or  can 
act,  spontaneously,  or  except  upon  motion.  Naturally  they  are 
inert  and  passive  bodies ;  and  here,  confessedly,  there  is  no  re- 
cord, or  allegation  indeed,  of  there  ever  having  been  any  prayer, 
craving,  or  requisition  of  any  sort  whatever.  It  is  absurd  to 
say,  that  what  is  called  the  information  bears,  in  its  title  or 
rubric,  to  be  '  an  information  for  a  border  warrant,'  and  that 
this  is  enough.  It  may  be  what  it  calls  itself,  «nd  it  may  even 
be  a  good  information,  or  statement  of  fiusts,  on  which  to  found* 
an  application  for  such  a  warrant ;  but  it  is  not  such  an  appli- 
cation, and  it  is  not  pretended  that  it  was  ever  followed  up  by 
any  thing  of  the  kind.  What  would  be  thought  of  a  paper  in 
this  Court,  which  merely  bora  in  its  title  to  be  a  petition  for 
sequestration,  and  yet  contained  in  the  body  nothing  bat  a 
statement  that  some  one  was  indebted  to  the  subscriber,  and 
had  not  made  payment,  without  any  prayer  or  requisition? 
Yet  even  this  would  be  better  than  the  document  now  referred 
to,  since  the  title  of  petition  might  imply  that  something  was  in- 
tended to  be  asked,  while  that  of  informatum  warranted  no  such 
inference. 

"Then  there  is  (Sd,)  the  want  of  any  averment,  either  in 
the  information  or  the  oath,  that  the  defender  had  no  domicile 
in  Scotland,  or  was  at  the  time  actually  within  the  jurisdiction, 
though  it  seems  to  be  required  even  by  the  Sheriff^s  regulations 
of  1818.  The  kst  is  thought  to  be  a  fiital  flaw,  though  it  is 
broadly  justified  by  the  pursuer,  who  sees  no  impropriety  in  a 
judge  (or  at  least  a  derk)  pronouncing  sentence  of  incarceration 
against  an  absent  party,  not  only  without  citation,  or  means  of 
defence,  but  in  no  way  subject  to  his  jurisdiction. 

"  As  a  necessary  consequence  of  this,  there  is  (4fA,)  the 
want  of  any  exaimination  of^the  defender,  or  of  any  opportunity 
of  saving  herself  from  being  hurried  off  to  a  distant  prison,  by 
showing  that  there  had  been  a  mistake  of  her  identity, — that 
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the  had  a  domicile  in  Scotland,  or  had  actually  paid  the  debt 
alleged  against  her,  and  had  the  porsuer'a  discharge  in  her 
pocket. 

**  (P^K)  Then  there  is  the  want  of  any  right  or  power  in  the 
derk  to  take  the  oath  of  the  party,  and  even  of  any  commission 
or  delegation  of  such  a  power  from  the  Sheriff,  as  to  which  the 
case  of  Borthwick,  14th  May  1813,  is  conclusive,  and  is  not  in 
the  least  affected  by  that  of  Carrick,  26th  July  1822,  (1  Shaw, 
257,)  where  there  was  a  regular  commission  to  the  clerk-exa- 
minator. 

"  (6M,)  And  finally,  there  is  the  want  of  any  judge's  signa* 
tore  to  the  actual  warrant  of  imprisonment,  or  even  of  any  pre- 
tended delegation  to  the  clerk  to  sign  for  him — though  that 
would  have  been  obviously  unavailing.  This  is  believed  to  be 
the  very  first  time  that  the  legality  of  such  a  warrant  was  at- 
tempted to  be  vindicated  in  a  court  of  law ;  and  it  is  needless 
to  say  more  of  it,  than  that  it  is  inconsistent  with  the  very  first 
principles  of  justice  and  liberty,  and  even  with  the  practice  of 
all  the  other  border  functionaries,  except  (as  he  himself  alleges) 
the  Sheriff-derk  of  Berwickshire.  Neither  his  practice,  how- 
ever, nor  that  of  his  predecessors,  can  possibly  justify  such 
an  enormity,  and  therefore  no  proof  of  it  has  been  allowed. 
How  far  such  a  practice,  or  the  bona  fidet  which  it  may  have 
created,  might  protect  the  parties  against  the  penal  conse- 
quences of  their  proceedings,  the  Lord  Ordinary  forbears  now 
to  inquire ;  but  he  has  no  conception  that  it  can  ever  legalise 
or  support  the  ordinary  action  in  which  the  pursuer  is  now  in- 
sisting." 

On  advising, 

Lord  Justice' Clerk, — I  have  no  hesitation  in  saying,  that  not 
a  particle  of  doubt  exists  in  my  mind  that  this  warrant  is  gross- 
ly ille^,  and  directly  against  the  dearest  prindples  of  the  law 
of  Scotland.  I  do  not  care  of  what  antiquity  the  practice  may 
be ;  for  I  cannot  conceive  how  any  Sheriff-clerk  could  have  as- 
sumed such  a  power  as  this.  It  is  most  extraordinary,  and 
most  unvrarrantable.  No  practice,  however  inveterate,  could 
warrant  me  in  supporting  this  most  preposterous  proceeding. 
It  is  the  boundea  ditty  of  the  Court  to  declare  such  an  act 
grossly  illegal. 

Zord  GUnlee. — I  am  entirely  of  the  same  opinion. 

Lord  Medwyn, — I  have  not  the  slightest  doubt  of  the  illega- 
lity of  this  warrant.     Such  a  practice  must  be  put  a  stop  to. 

Lord  Meadowbank  absent. 

Their  LfOrdships  sustained  the  preliminary  defences, 
dismissed  the  action,  and  found  expenses  due. 

Lord  Ordinary^  Jeffrey. — Act.  Solidtor-General  (Ruther- 
furd).  Cook  ;  Walter  Cook,  W.S.,  Agent Alt,  Dean  of  Fa- 
culty (Hope),  Milne;  GreigSc  Morton,  W.S.,  Agents [J.D.M. J 


26t/i  January  1838. 

Second  Division (J.D.M.) 

No.  1 12. — Mrs  Jean  GRBaoR  or  Reid,  and  George, 
Thomas,  and  Charles  Ower,  Pursuers^  v.  Mrs 
Jean  Reid  or  Young  and  Husband,  Defenders. 

Husband  and  Wife — Obligation — Bfarriage-Contract — Heritable 
Conveyance — /l  was  provided  in  an  antenuptial  contract  of 
marriage,  that,  on  the  death  of  the  survivor  of  the  spouses,  the 
free  estate,  both  heritable  and  moveable,  "  shall  divide  into  two 
parts :"  one  to  belong  to  the  child  of  the  husband  by  a  former 
marriage,  and  the  other  to  the  then  wife  and  her  heirs ;  but  the 
deed  contained  no  special  disposition  to  certain  heritable  sub' 
jects  belonging  to  the  hu^nd.  On  the  death  of  the  husband, 
in  an  action  at  the  instance  of  the  wife's  heirs  against  the  A«w- 
band's  heir-at-law,  to  enforce  the  lAligation  in  the  contract — 
Held  that  the  deed  contained  a  valid  obligation  by  the  husband, 
quoad  the  heritage  as  well  as  the  personalty,  which  his  heir 
was  bound  tofkyU. 

In  September  1832,  the  late  Alexander  Reid,  a 
widower,  and  father  of  the  defender,  was  married  to 
the  pursuer,  Mrs  Gregor  or  Reid,  a  widow.    The  other 


pursuers,  George,  Thomas,  and  Charles  Ower,  were 
issue  of  a  former  marriage  of  Mrs  Gregor. 

An  antenuptial  contract  of  marriage  and  deed  of 
settlement  was  executed  in  contemplation  of  the  mar- 
riage, by  which  the  rights  of  the  parties  and  their 
issue,  on  the  event  of  its  dissolution,  were  regulated. 
The  parties  mutually  assigned  and  disponed,  each 
to  the  other,  in  case  of  survivance,  the  liferent  of 
all  the  heritable  and  moveable  estate  which  might  be- 
long to  either  of  them  at  the  dissolution  of  the  mar- 
riage. The  contract  provided,  that  upon  the  death  of 
either,  an  inventory  of  the  whole  estate  should  be 
made  up  at  Uie  sight  of  certain  trustees,  in  order  to 
regulate  the  division ;  *'  and  that  these  persons,  or 
quorum  of  them,  shall,  during  the  lifetime  of  the  sur- 
vivor, have  it  in  their  power,  should  they  see  cause,  to 
allow  that  survivor,  out  of  the  heritable  and  moveable 
property  so  left,  more  than  the  mere  liferent  thereof, 
according  as  circumstances,  in  their  opinion,  may  ren- 
der prudent  :^  *'  That  failing  children  of  the  marriage, 
then  the  free  estate,  on  the  death  of  the  survivor,  cal- 
culating the  whole  as  moveable,  whether  heritable  or 
not,  shall  divide  in  two  parts :  one  part  to  the  children 
of  the  sud  Jean  Gregor  or  Ower  by  her  first  marriage, 
equally,  and  their  heirs  and  assignees,  and  the  other 
part  to  the  said  Jean  Reid,  and  her  heirs  and  succes- 
sors whomsojever,  but  excluding  the  ju8  mariti  of  the 
said  James  Young,  her  husband."  It  was  further  pro- 
vided, that  should  the  survivor  again  marry,  he  or  she 
sliould  cease  to  have  any  management  or  control  over 
that  share  to  which  the  heirs  of  the  predeceaser  were 
entitled  under  the  former  provision :  That  the  manage- 
ment should  belong  exclusively  to  the  trustees,  and 
that  the  fund  should  be  paid  over  by  them,  on  that  event, 
just  as  if  the  survivor  were  naturally  dead,  to  those  in- 
terested in  the  succession  of  the  predeceaser,  and  the 
survivor  so  marrying  should,  in  that  event,  have  the  ex- 
clusive disposal  of  the  share  of  the  ascertained  fund 
which  should  have  been  in  communion,  unfettered  by 
any  thing  contained  in  the  contract.  The  deed  con- 
tained warrandice  from  fact  and  deed,  declared  that  it 
should  not  be  invalid  by  reason  of  generality  of  ex- 
pression, and  dispensed  with  delivery. 

Mr  Reid  died  on  the  22d  March  1836,  without  issue 
of  the  second  marriage,  leaving  a  number  of  heritable 
subjects.  The  defender,  Mrs  Young,  as  the  only 
daughter  of  his  first  marriage,  and  as  his  heir  and  i^ 
]n*esentative,  expede  a  general  service  before  the  Shenff 
of  Perthshire,  and  was  in  the  course  of  completing  titles 
to  his  heritable  estate.  The  pursuer,  Mrs  Reid,  now 
claimed  the  liferent  of  the  subjects,  heritable  and  move- 
able, forming  the  estate  of  Mr  Reid  at  the  dissolution 
of  the  marriage,  in  terms  of  the  provisions  above  quot- 
ed, and  the  other  pursuers,  her  children  by  her  first 
marriage^  claimed  one-half  of  the  real  and  personal 
estate,  as  at  the  dissolution  of  the  marriage,— Jthe  whole 
considered  as  a  moveable  fund,  and  payable  to  them  at 
the  death  of  their  mother,  according  to  the  provisions 
of  the  contract.  They  made  these  daims  against  the 
defender,  founding  upon  the  oUigations  in  the  con- 
tract, but  she  refused  to  recognise  them*  The  present 
action  was  therefore  brought  to  enforce  them :  in  de- 
fence agunst  which  it  was 

PlevStedy  inter  alia — The  oontvact  qi  maniage  U- 


1838.] 


IN  THE  COURT  OF  SESSION.  &c. 


235 


belled  does  not  vest  any  right  in  the  pursuers,  or  im- 
pose any  obligation  upon  the  defender,  quoad  the  fee 
of  the  property  left  by  the  defender's  late  father. 

The  pursuers  maintained — That  according  to  a  sound 
construction  of  the  onerous  antenuptial  contract  enter- 
ed into  between  Mr  Reid  and  the  pursuer,  Jean  Reid 
or  Gregor,  Mr  Reid  came  under  an  effectual  obliga- 
tion, that  on  the  dissolution  of  the  marriage  by  his 
death,  without  issue  of  the  marriage,  the  pursuer,  Jean 
Reid  or  Gregor,  should  be  liferented  in  the  whole  es- 
tate, real  and  personal,  which  should  belong  to  the 
spouses  at  the  dissolution  of  the  marriage,  if  she  should 
not  again  marry ;  and  that  the  one-half  of  the  said 
estate,  to  be  considered  as  a  moveable  subject,  should 
be  paid  to  the  other  pursuers  on  the  death  of  their 
mother ;  and  that  the  obligation  thus  come  under  by 
the  defender's  father  was  now  prestable  by  her  as  his 
representative,  and  she  was  bound  to  execute  all  deeds 
necessary  for  fulfilment  of  the  obligation. 

"  13M  Jwte  1837 The  Lord  Ordinary  havuig  heard  the 

counsel  for  the  parties  on  the  closed  record,  and  whole  process, 
and  made  ayizandum, — Finds  that  the  provisions  in  the  con- 
tract of  marriage  libelled  between  Alexander  Reid  and  Jean 
Gregor  (the  pursuer)  are  sufficient,  in  tbe  circumstances  which 
baye  occurred,  to  give  tbe  pursuers  of  the  name  of  Ower,  the 
children  of  the  said  Jean  Gregor  by  a  former  marriage,  a  right 
to  one  equal  half  of  the  whole  property,  heritable  as  well  aa 
moveable,  belonging  to  either  of  the  spouses  at  the  death  of 
tbe  said  Alexander  Reid,  subject  only  to  the  admitted  liferent 
of  the  said  Jean  Gregor ;  and  that  the  defender  is  bound  forth- 
with to  make  up  titles  to  the  said  heritable  property,  and  to 
dispone  and  convey  the  same  in  fee  and  liferent  to  the  said  pur- 
suers, as  craved  in  tbe  libel,  all  at  the  expense  of  the  said  pur- 
suers ;  and  re|iels  the  defences,  and  decerns  against  the  de- 
fender ro  this  extent  accordingly,  finds  expenses  due,  allows  an 
account  thereof  to  be  given  in,  and  remits  the  same  when  lodged 
to  the  auditor  for  his  taxation  and  report. 

"  Note, — The  defender  founded,  at  one  time,  on  the  want  of 
any  proper  disposition  of  the  fee  to  tbe  former  family  of  the 
widow,  and  on  the  doctrine  that  the  heir-at-law  cannot  be  ex- 
cludisd  by  any  thing  short  of  a  complete  and  effectual  convey- 
ance to  some  other  person.  She  ultimately  admitted,  however, 
that  if  her  father  was  under  an  onerous  obligation  to  the  pur- 
suers, she,  as  his  representative,  was  bound  to  fulfil  it,  and 
rested  her  case  at  last,  on  the  want  of  proper  words  of  obtiga' 
tioH  in  the  provision  relied  on,  and  the  incompetency  of  cutting 
off  her  legal  right  of  succession  by  inference  and  construction. 
Her  argument,  in  short,  is,  that  because  her  lather  does  not  ex- 
pressly bind  and  oblige  himself  and  his  heirs  to  make  over  tbe 
ooe-half  of  the  joint  property  to  the  pursuers,  in  the  event  which 
has  happened,  but  only  provides  and  declares,  that  in  that  event 
the  said  property  '  shall  divide  into  two  parts,*  one  of  which 
shall  go  to  the  pursuers,  and  the  other  to  the  defender,  this  is 
only  an  intimation  of  intention,  and  gives  no  proper  jut  creditif 
as  against  tbe  defender. 

"  The  wording  of  tbe  deed  is  certainly  loose  and  careless ; 
but  the  Lord  Ordinary  thinks  that,  in  a  mutual  onerous  contract 
like  this,  the  expressions  actually  used  clearly  import  an  obliga- 
tion. The  word  shall  is  imperative  as  to  other  parties,  and  ob- 
ligatory as  to  him  who  uses  or  adopts  it,  and  in  both  cases  is  of 
binding  eflect,  wherever  there  is  legal  power  to  bind  in  the  par- 
ties who  employ  it.  It  is  the  common  word  used  in  Acts  of 
Parliament  to  impose  an  obligation ;  aad  very  fi«quently,  in 
the  same  sense,  m  mutual  contracts  of  the  greatest  import- 
ance. If,  in  a  lease,  for  example,  it  is  provided,  that  if  a 
tenant  is  willing  to  build  a  house  at  his  own  expense,  the  land- 
lord shall  furnish  the  necessary  timber,  or  that,  if  the  tenant 
ploughs  more  than  a  certain  number  of  acres,  he  shall  pay  a  cer- 
tain additional  rent,  could  it  ever  be  doubteid  that  these  words 
impofted  a  valid  obligatioa,  aad  were  just  as  actionable  and 


eflfectual  as  if  tbe  parties  had  bound  and  obliged  tbemielvea,  or 
prorided  that  they  should  be  bound  ? 

'*  It  is  very  remarkable,  too,  that  throughout  the  whole 
structure  and  phraseology  of  this  contract,  this  is  the  word  that 
is  uniformly  and  exclusively  used  to  express  obligation.  The 
very  first  provision  is,  that  at  the  death  of  either  of  the  spouses, 
an  inventory  and  valuation  shall  be  made  of  the  whole  estate. 
Then  it  is  provided,  that  if  there  shall  be  children  of  the  mar- 
riage, they  shall  be  entitled  to  two-thirds  of  the  property,  and 
the  other  third  shall  be  divided  into  two  parts,  one  to  the  pur- 
suers, and  the  other  to  the  defender  in  the  action.  Next  follows, 
the  provision  for  the  case  which  has  actually  occurred,  of  there 
being  no  such  children,  viz.,  that,  in  that  event,  the  whole  pro- 
perty shall  go  equally  between  these  two  parties.  Then  it  is 
declared,  that  if  the  surviving  spouse  shall  marry  again,  he  or 
she  shall  cease  to  have  any  management  of  the  property  to  which 
the  children  of  the  deceaser  are  enritled  by  these  presents,  and 
that  their  shares  shall  immediately  be  paid  over  to  them,  at 
sight  of  the  trustee.  It  is  a  separate  ground  for  giving  efiect 
to  those  clearly  obligatory  provisions,  that  there  is  a  regular 
appointment  of  trustees, '  with  full  power  to  carry  the  intention, 
of  the  parties,  as  above  expressed,  into  full  force  and  effect.* 

"  The  defender  also  insinuated  that  the  contract  was  to  be 
considered  as  of  a  testamentary  nature,  and  so  incapable  of  af- 
fecting heritage :  but  nothing  can  be  more  untenable.  It  makes 
various  provisions  for  what  is  to  be  done  in  the  lifetime  of  the 
survivor ;  for  example,  that  very  important  provision,  that  if 
the  survivor  shall  marry  again,  the  children  of  the  deceasing 
spouse  shall  be  entitled  to  immediate  payment,  and  it  contains 
a  clause  dispensing  with  the  delivery,  like  other  deeds  inter 
vivoB,  But  the  truth  is,  that  it  is  in  no  respect  more  testa- 
mentary than  all  marriage-contracts,  and  settlements  in  marriage- 
contracts  necessarily  are ;  and  accordingly,  it  was  not  seriously 
disputed,  that  if  the  parties  had  expresriy  bound  and  obliged 
themselves  to  make  over  what  is  now  sought,  the  defender 
could  not  have  refused  implement.' 
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The  defender  reclaimed,  and  contended  that  the 
marriage-contract  was  ineffectoal,  as  a  disposition,  to  be 
pleaded  against  the  heir-at-law :  that  there  ought  to 
have  been  a  special  disposition  to  exclude  the  heir,  who 
was  not  to  be  disinherited  by  implication :  that  this 
deed  contained  no  such  obligation  as  could  be  enforced 
against  the  heir  of  the  husband,  because  it  contained  no 
proper  clause  of  obligation :  that  notliing  was  mutually 
disponed  except  the  liferent,  and  that  its  purpose  was 
merely  for  a  conveyance  of  the  liferent  to  the  wife ;  and 
that  the  deed  was  really  in  its  nature  testamentary. 

Patton^for  the  pursuers, — The  question  is,  whether 
this  deed  contains  a  valid  obligation  by  the  husband ; 
for  if  there  had  been  a  disposition,  no  question  like  the 
present  could  have  arisen.  This  is  an  antenuptial  con- 
tract of  marriage — a  deed  the  most  obligatory  that  the 
law  recognises — and  one  the  obligations  contained  in 
which  are  onerous  and  not  revocable. 

Lord  Justice-  Clerk, — I  have  no  difficulty  in  this  case.  No 
doubt  there  are  here  no  dispositive  words  as  to  the  fee,  but 
there  is  a  valid  obligation,  in  the  most  onerous  of  idl  deeds,  an 
antenuptial  contract  of  marriage,  and  that  obligation  must  be 
fulfilled.  The  dear  purpose  of  this  deed  was  to  make  provision 
in  case  of  the  dissolution  of  the  marriage,  and  it  was  a  material 
part  of  the  contract,  that  the  trustees  should  even  have  power 
to  encroadi  on  the  fee  of  the  hushuid's  subjects.  The  deed 
contains  a  constant  repetition  of  the  word  "  shall,"  which  it 
surely  an  expression  of  obligation. 

Their  Lordships  concurred,  and 

**  Adhere  to  the  interlocutor  complained  of,  in  so  far  as  re- 
gards the  obligatory  nature  of  the  contract  libelled  on  upon  the 
parties  thereto,  and  their  heirs,  and  also  in  regard  to  expenses : 
Qmmd  ubra,  remit  to  the  Lord  Ordinary  to  adjust  the  terms  of 
the  dispoatioo  necessary  to  be  granted  by  the  defenders  to  the 
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punuera  under  this  finding,  and  to  hear  parties  thereon,  and  as 
to  any  chum  or  demand  competent  to  the  defenders  under  the 
action." 

Lord  Ordinary^  Jeffrey. — Act.  Patton;  William  Spalding, 

S.S.C.,  Agent AU.  Solicitor- General  (Rutherfurd),  O.  G. 

Bell;  James  Peddie,  junior,  W.S.,  Agent, — f J. D.M.J 


>  Claimants. 


21th  January  1838. 
FiasT  Division. — (G.D.F.) 

No.  113« — Mbs  Katherine  Hart  or  Pagan  and 
Others,  TrttHees  of  the  deceased  WiUiam  Pagan^ 
Raisers, 

Mrs  Catherine  Pagan  or  Plomer  and^ 

her  Children, 
Mrs  Amelia  Pagan  or  Lowell,  and  the 

Children  of  the  deceased  Elizabeth 

Pagan  or  LowCf 

Legacy,  Special — Testament — Intention — Ademption — A  tes- 
tator, fry  hie  tnut'deed,  provided  ae  follows :  *'  TTie  sum  of 
£1000,  lent  on  bond  to  A,  and  S.,  is  hereby  specially  vested 
in  the  trustees  in  trust,  to  indemnify  me,  and  bear  me  harm- 
less from  loss  or  damage  on  account,  or  by  reason  of  a  gua- 
rantee  granted  by  me  to  C. ;  and  in  the  second  place,  in 
tnistfor  the  children  and  grandchildren  of  my  brother,  T.,  to 
be  paid  to  them^  or  either  of  them,  in  such  proportions,  and  at 
such  times  as  he,  by  any  writing  duly  attested,  may  direct ;" 
and  the  testator  also  directed  his  trustees  to  hold  the  said  bond 
subject  to  any  call  that  should  be  made  against  the  testator's 
estate,  in  consequence  of  another  guarantee  under  which  he  had 
come.  The  bond  was  extinguished  by  payment  to  the  testator 
during  his  lifetime;  and  he  died  without  making  any  alterations 
on  his  settlements  in  favour  of  the  legatees — Held  that  the  le- 
gacy was  special,  ana  lapsed  by  payment  of  the  bond  during  the 
testator's  Ufetime, 

The  late  William  Pagan,  of  Spittaltown,  died  on  the 
8th  day  of  October  1836,  leaving  his  succession  regu- 
lated by  a  trust-disposition  and  deed  of  settlement, 
dated  7th  March  1820,  and  a  subsidiary  deed  of  in- 
structions, dated  10th  January  1828,  with  two  codicils 
attached,  dated  respectively  20th  November  1830,  and 
24th  July  1832.  By  his  trust-disposition  he  conveyed 
his  whole  property  to  the  raisers  as  trustees,  for  the 
purposes  which  he  might  afterwards  specify  in  a  writing 
under  his  hand :  and  by  the  subsidiary  deed  of  instruc- 
tions and  codicils,  the  purposes  of  the  trust  were  de- 
clared by  him;  and.it  was,  inter  alidy  provided,  that 

''  the  sum  of  XI 000,  lent  on  bond  to  R.  D.  Home  Elphinstone 
and  Patrick  Irvine,  is  hereby  specially  vested  in  the  trustees,  in 
trust,  to  indemnify  me,  and  bear  me  harmless  from  loss  or 
damage  on  account,  or  by  reason,  of  a  guarantee  granted  by  me 
to  Peter  Hart ;  and,  in  the  second  place,  in  trust  for  the  chil- 
dren and  grandchildren  of  my  brother,  Thomas  Pagan,  to  be 
paid  to  them,  or  either  of  them,  in  such  proportion  or  propor- 
tions, and  at  such  time  or  times,  as  he,  by  any  writing  under 
his  hand,  duly  attested,  may  direct ;  meanwhile,  and  until  sudi 
payment  or  payments  is,  or  are  made,  the  annual  interest  of  the 
said  sum  is  hereby  directed  to  be  paid  to  my  brother,  for  the 
use  of  the  children  aforesaid." 

By  the  second  codicil,  the  testator  declared  as  fol- 
lows: 

''Whereas  I  have  executed  a  bond,  dated  the  30th  day  of 
April  last,  to  the  London  Assurance  Company,  in  the  penalty 
of  £500,  oondidoned  that  Josiah  Lowe,  if  appointed  agent  of 
■aid  company  in  Dublin  and  places  adjacent,  shall  fidthfully  dis- 
charge the  duties  of  the  said  office,"  &c. ;  "  and  whereas,  by  the 
fourth  dause  of  my  said  subsidiary  deed  of  settlement,  I  have 
specially  vested  in  my  trustees  the  sum  of  £1000,  lent  upon 


bond  to  R.  D.  Home  Elphinstone  and  P.  Irvine,  for  the  pur- 
pose, in  the  first  place,  to  indemnify  and  bear  me  harmless  £-oin 
loss  or  damage,  ou  account  of  my  bond  to  P.  Hart,  and  in  the 
second  place,  in  trust  for  my  brother's  children,  &c.  Now  it  is 
my  desire,  and  the  trustees  are  hereby  directed  to  hold  the 
same;  that  is,  the  principal  sum  of  £1000,  subject  to  this  far- 
ther trust,  viz.,  to  indemnify  me  from  all  loss  or  damage  that 
may  arise,  or  that  I  may  become  subject  or  liable  to,  for  or  on 
account  of  the  bond  before  mentioned,  granted  by  me  to  the 
London  Assurance  Company  aforesaid." 

At  the  time  of  Mr  Pagan's  death,  on  8th  October  1 S36, 
the  bond  no  longer  existed.  The  contents  had  been 
paid  up  during  Mr  Pagan's  lifetime,  and  the  bond  was 
itself  discharged  by  him  on  23d  December  1834  ;  and 
it  was  stated,  though  not  admitted,  that  it  had  been 
paid  voluntarily  by  the  debtors,  without  requisition  to 
that  effect  from  Mr  Pagan.  Subsequent  to  the  bond 
being  paid,  the  testator  made  no  alterations  on  his 
settlement,  nor  did  he,  by  any  writing  or  otherwise, 
leave  any  general  legacy  of  £1000  to  the  children  or 
grandchilc&en  of  Mr  Thomas  Pagan. 

Thomas  Pagan,  the  brother  of  the  testator,  prede- 
ceased Mr  William  Pagan,  without  leaving  any  direc- 
tions in  regard  to  the  payment  of  the  sum  contained 
in  the  bond,  or  in  regard  to  the  children  or  grand- 
children to  whom  the  same  should  be  paid,  or  the  pro- 
portions or  periods  at  which  payment  should  be  made, 
as  provided  by  the  deed  of  settlement. 

The  testator,  prior  to  his  death,  and  his  trustees 
subsequently,  were  obliged  to  pay  various  sums  of 
money  on  account  of  the  bond  of  guarantee  for  Mr 
Lowe,  mentioned  in  the  second  codicil  to  the  subsidiary 
deed  of  settlement. 

The  claimants,  Mrs  C.  Plomer  and  her  children, 
who  were  the  only  child  and  grandchildren  of  the  tes- 
tator, and  entitled  to  the  residue  of  his  estate  in  terms 
of  the  trust-deed,  claimed  the  £1000  in  question  as  a 
lapsed  legsicy,  plectding — The  provision  of  £1000  made 
in  Mr  Pagan's  settlement  for  the  children  and  gi:and- 
children  of  his  brother,  Thomas  Pagan,  became  inef- 
fectual and  extinguished,  in  respect  that,  (1.)  The 
bond  which  formed  the  special  legacy  no  longer  exist- 
ed at  the  time  of  Mr  Pagan's  death ;  and,  (2.)  In  re- 
spect of  Mr  Thomas  Pagan's  failure  to  point  out  the 
parties  to  whom  the  money  should  be  paid,  there  were 
no  persons  having  a  legal  right  to  demand  payment  of 
the  legacy. 

Mrs  Amelia  Pagan  or  Lowell,  the  daughter  of  the 
testator^s  deceased  brother,  Thomas,  and  Uie  children 
of  his  deceased  daughter,  Elizabeth,  claimed  the  £1000 
as  a  general  legacy,  under  deduction  of  any  sums  paid 
by  the  testator  or  his  trustees  under  the  guarantee, 
pleading — As  the  bequest  in  favour  of  the  claimants 
is  not  so  expressed  as  to  be  made  contingent  either  on 
the  existence  of  Sir  Robert  Elphinstone's  bond  at  the 
date  of  the  testator's  death,  or  on  the  exercise  of  a  deed 
of  distribution  by  Mr  Thomas  Pagan,  it  is  not  lapsed  or 
vacated,  but  falls  to  be  paid  out  of  the  general  proceeds 
of  the  trust-estate  conveyed  to  the  raisers  for  payment 
of  the  legacies  specified  in  the  deed  of  instructions  and 
relative  codicils. 

"  Wth  July  1837 The  Lord  Ordinary  having  heard  parties, 

and  considered  the  process,  prefers  the  claimants,  Mrs  Amelia 
Lowell,  Mrs  Amelia  Le  Bel,  William  Pagan  Lowe,  Eliza  Day 
Lowe,  Thomas  Pagan  Lowe,  Josiah  Beation  Lowe,  and  Edward 
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Iiowe,  to  the  fund  in  medio,  being  £1000  Sterling,  with  interest 
from  8th  October  1836,  the  dnte  of  the  death  of  the  testator, 
deducting  therefrom  the  payments  made  on  account  of  Joaiah 
Lowe,  being  £100.  10.  5.  Sterling,  paid  on  the  28tb  of  July 
1834,  and  £12.  15.  6.,  pud  on  23d  December  1836,  with  in- 
terest thereon  from  the  said  dates  respectively,  and  decerns : 
Finds  that  the  expenses  hitherto  incurred  must  be  paid  out  of 
the  trust-funds ;  appoints  an  account  thereof  to  be  given  in, 
and  when  lodged,  remits  to  the  auditor  to  tax  the  same,  and  to 
report. 

"  Note. — Two  objections  are  stated  by  Mrs  Plomer,  the  resi- 
duary legatee,  to  the  claim  of  the  other  parties. 

"  The  Jirtt  is,  that  the  trustees  were  ordered  to  hold  the 
money  '  in  trust  for  the  children  and  grandchildren  of  my  bro- 
ther, Thomas  Pagan,  to  be  paid  to  them  or  either  of  them,  in 
Buch  proportion  or  proportions,  &c.,  as  he,  by  any  writing  under 
bis  hand,  may  direct ;'  that  Thomas  died  without  giving  any 
directions,  and  that  this  voids  or  defeats  the  bequest.  The 
Lord  Ordinary  does  not  think  it  does.  The  money  is  to  be 
held  in  trust  for  the  children  and  grandchildren,  and  though 
their  fiither  is  allowed  to  prescribe  the  proportions,  his  doing 
ao  is  not  made  a  condition  of  the  gift.  He  may  direct,  but  he 
is  not  bound  to  do  so,  and  his  failure  is  supplied  by  the  legal 
distribution,  whatever  it  may  be.  The  opposite  principle  would 
destroy  one -half  of  our  fiimily  settlements.  The  difficulty  stated 
in  argument  by  the  residuary  legatee,  that  it  is  uncertain  how 
many  shares  the  money  is  to  be  divided  into,  is  no  difficulty  in 
this  case.  That  question,  if  ever  it  shall  arise,  will  be  a  ques- 
tion between  the  legatees  of  this  particular  sum,  who,  united  at 
least,  exclude  the  residuary  legatee. 

*'  The  Mecond  objection  is,  that  this  was  a  legacy  of  a  special 
subject, — a  bond ;  and  that  having  ceased  to  exist  by  the  bond 
being  discharged  during  the  life  of  the  testator,  the  bequests 
&1L 

"  There  can  be  no  doubt  that  the  legacy  of  a  specific  subject 
falls  by  the  non-existence,  in  the  testator's  life,  of  that  subject. 
And  this  b  all  the  length  that  the  applicable  cases  relied  on  by 
the  residuary  legatee  go.  The  case  of  Paip,  19th  December 
1694  (Brown's  Supplement,  Vol.  IV.  p.  228),  was  decided  on 
the  pnnciple  of  intention ;  and  all  that  was  held  was,  that  the 
uplifting  (that  is,  the  testator  voluntarily  uplifting)  a  sum 
legated,  is  inter  modos  adimendi  legatum.  The  case  of  Blair 
(Supplement,  5,  718)  went  on  the  same  ground.  So  did  that 
of  Jack  V,  Lauder,  27th  July  1742  (Diet.  p.  11,356).  Evidence 
ivas  taken,  and  held  sufficient  to  show  that  a  testator  intended 
to  revoke,  and  did  revoke  a  legacy,  not  merely  by  uplifting  the 
money,  but  by  making  a  new  application  of  it.  In  the  English 
case  of  Barker  (in  the  year  1820,  Haddock's  Reports,  Vol.  V. 
p.  206),  the  import  of  the  bequest  was,  that  the  testator  gave 
whatever  interest  he  at  his  death  might  have  in  two  policies  of 
insurance  on  his  wife's  life.  The  wife  died  before  him,  and  he 
got  the  insured  sum.  So  that  when  he  died,  the  policies  which 
formed  the  subject  of  bequest  did  not  exist;  and  all  that  was 
determined  was,  that  a  sum  equal  to  what  had  been  insured 
could  not  be  claimed,  because  '  there  is  an  end  of  a  specific 
gift,  if  the  specific  thing  do  not  exist  at  the  testator's  death.' 
But  did  the  deceased  William  Pagan  make  a  gift  of  a  specific 
thing?  The  Lord  Ordinary  thinks  not.  He  expresses  his  be- 
quest by  saying,  '  that  the  sum  of  £1000,  lent  on  bond  by  R. 
D.  Home  Elphinstone,  &c.,  is  hereby  specially  vested  in  the 
trustees,  in  trust  for  the  children  and  grandchildren  of  my 
brother,'  &c.,  and  he  was  afterwards  obliged  to  discharge  this 
bond.  But  the  author  of  a  settlement,  by  mentioning  a  fund 
out  of  which,  in  the  circumstances  which  exist  at  the  date  of 
bis  deed,  he  may  wish  a  provision  to  be  paid,  does  not  neces- 
sarily make  the  existence  of  that  precise  fund  a  condition  of  his 
gift.  In  the  English  case  of  Le  Grice  (Merivale's  Reports, 
350),  it  was  not  held  to  amount  to  an  ademption  of  a  legacy 
that  the  testator  had  called  in  the  legated  money,  which  was 
out  on  mortgage  at  the  date  of  the  will,  though  the  legacy  was 
of  '  the  £500  they  had  then  out  upon  mortgage.'  It  was  held 
by  the  Master  of  the  Rolls  (Sir  William  Grant),  '  that  the  cir- 
cumstances of  its  being  at  that  time  out  on  mortgage  was  merely 
acctdental.    It  is  descriptive  of  the  present  situation  of  the 


money,  but  the  legacy  was  not  at  all  dependent  on  the  particu- 
lar security  on  which  the  money  might  be  placed.'  In  another 
English  case  (Mann  v.  Copland,  Maddock's  Report,  2223),  the 
fund,  out  of  which  a  legacy  was  directed  to  be  paid,  fiiiled,  but 
the  Vice- Chancellor  (Sir  Thomas  Plumer)  did  not  hold  this  to 
defeat  the  legacy,  because  '  the  legacv  was  not  so  specific  and 
so  connected  with  the  fund  as  to  fail  if  there  was  no  such  fund.' 
The  particular  property  out  of  which  it  ^I'as  to  be  paid  was  a 
secondary  thought. 

"  Now,  the  Lord  Ordinary  thinks  that  this  was  exactly  the 
case  here.  He  considers  the  bequest  as  absolute, — the  descrip- 
tion of  the  state  of  the  property  as  accidental.  Accordingly, 
when  the  testator  refers  to  this  matter  in  his  second  codicil,  be 
does  not  say  or  assume  that  his  trustees  are  to  hold  the  bond  in 
trust  for  the  legatees,  but  '  it  is  my  desire,  and  the  trustees  are 
hereby  directed  to  hold  the  same,  that  is,  the  principal  sum  of 
£1000,  subject  to  this  further  trust,'  &c.  But  though  this  be 
viewed  as  a  general  bequest  of  £1000,  and  not  as  a  legacy  of  a 
specific  thing,  it  vraa  still  competent  to  the  residuary  legatee  to 
show  that  the  testator  meant  the  discharge  of  the  bond  as  a  re- 
vocation of  the  gift.  But  there  is  no  averment  of  this  kind  on 
the  record.  On  the  contrary,  it  is  admitted  that  he  did  not 
call  the  money  up,  but  only  discharged  the  bond  firom  necessity, 
the  debtor  having  insisted  on  paying  it.  And  then,  there  is 
one  particular  in  which  it  is  certain  that  he  could  not  believe 
that  this  chan^  in  the  position  of  the  sum  could  operate  a 
change  in  the  directions  of  his  codicil,  viz.,  the  payment  of  one 
of  his  debts.  He  lays  the  payment  of  his  debt  to  an  insurance 
company  on  this  fund.  Could  he  think  that  the  directions  to 
his  trustees  to  pay  this  out  of  this  fund,  and  to  the  effect  of 
lessening  the  legacy,  ceased  merely  by  the  money  merging  in  his 
general  estate  ?  The  Lord  Ordinary  directs  the  costs  to  be  paid 
by  the  trustees,  because  the  funds  of  a  testator  ought  to  be  at 
the  expense  of  clearing  his  will  of  reasonable  doubts." 

Mrs  Plomer  reclaimed*    At  advising. 

Lord  OiUieB I  agree  entirelpr  in  the  argument  for  the  re- 
claimer, that  this  must  be  eonsidered  to  be  a  special  legacy, 
and  to  have  been  adeemed  by  the  payment  of  the  money  during 
the  lifetime  of  the  testator.  There  are  two  tests  which  have 
been  taken  by  the  reclaimer  as  to  the  nature  of  the  legacy  being 
special,  and  in  both  I  agree ;  for  they  are  quite  sufficient,  I 
think,  to  solve  the  question.  First,  she  says,  suppose  that  the 
obligants  in  the  bond  had  become  insolvent,  she  argues,  and  I  ap- 
prehend it  is  quite  dear,  that  the  legatees  would  have  drawn  no- 
thing under  the  bequest  Then  she  says,  suppose  that  the  general 
estate  had  been  insufficient  to  pay  the  general  legacies,  would 
the  legatees  of  this  bond,  she  asks,  have  suffered  defiilcation,  to 
the  effect  of  the  contents  of  the  bond  being  taken  to  pay  the 
general  legacies?  The  reclaimer  argues  that  they  could  not 
have  been  called  on  to  pay  anything  towards  general  legacies, 
and  in  this  I  agree,  for  I  apprehend  it  to  be  quite  dear,  that 
they  would  not,  and  that  they  would  be  entitled  to  draw  the 
full  contents  of  the  bond,  though  there  was  not  enough  for  ge- 
neral legacies.  The  case  alluded  to,  as  dedded  by  Sir  William 
Grant,  is,  in  my  opinion,  not  in  point,  but  is  a  special  case. 
(See  Lord  Ordinary's  note.  His  Lordship  here  commented  on 
the  case).  Then  look  at  the  case  of  Mann.  It  is,  I  think,  ex- 
actly in  point,  and  it  was  held  there  that  the  legacy  was  adeem- 
ed. But  there  are  other  drcumstances  in  this  case.  Look 
at  the  terms  of  the  bequest.  (His  Loidship  read  the  bequest) 
Now,  suppose  £500,  or  any  other  sum,  or  say  the  whole,  had 
been  required  for  this  guarantee,  to  indemnify  the  testator,  and 
the  money  had  been  used  for  that  purpose,  would  the  legatees 
have  then  drawn  anything  ?  I  think  it  b  quite  dear  that  they 
would  not.  I  therefore  look  upon  this  legecy  as  a  special  one, 
and  that  the  money  having  been  paid  up  in  the  testator's  life* 
time,  and  blended  with  his  general  estate,  the  legacy  fell,  and 
that  the  legatees  can  draw  nothing  under  the  bequest. 

Lord  Mackenzie. — I  entirely  concur  in  that  opinion. 

Lord  Corehotue I  am  clearly  of  the  same  opinion. 

Lord  President  concurred* 

The  Court 
"  Alter  the  interlocutor  reclaimed  against,  in  so  far  as  it  pre- 
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Iters  th«  elaimants,  Mrs  Amelia  Lowell  and  others,  to  the  fund 
in  medio :  Find  that  the  legacy  of  £1000,  lent  on  bond  to  R. 
D.  Home  Elphinstone,  and  Patrick  Irvine,  W.S.,  was  a  special 
legacy,  and  that  it  was  eztirguished  by  payment  of  the  said 
sum  during  the  life  of  the  testator  :  Find  that  the  said  sunis 
thereby  fell  bark  into  the  general  testamentary  fund,  and  so  is 
claimable  by  the  residuary  legatees :  Therefore,  prefer  the  claim- 
ants, Mrs  Catherine  Pagan  or  Plomer,  and  her  husband  and 
children,  to  the  sum  in  medio^  as  condescended  on  by  the  trus- 
tees, with  interest ;  quoad  ultra,  adhere  to  the  interlocutor  of 
Che  Lord  Ordinary,  and  decern." 

Lord  Ordinary,  Cockburn Act.  Penney ;  J.  and  W.  Jollie, 

W.S.,  Agents Alt,  A.  Anderson;  D.  Welsh,  W.S.,   Agent, 

— B.,  Clerk rG.I>.F.J 


21  Ih  January  1838. 
First  Division. — (G.D.F.) 
No.    114. — Robert   Kemp,   Napiei^s  Ti-ustee^  PeH- 
eioner,  v.  Messrs  Youngs,  Aytoun  and  Rctheb- 
FOBDy  Respondents* 

Hypothec,  Writer's — Lien — Retention — Expenses — Agent  and 
Client  —  Appeal — An  agent  having  emploged  a  soUeitor  in 
London  to  conduct  an  appeal  from  a  judgment  of  the  Court  of 
Session  to  the  House  of  Lords, — the  hypothec  of  the  agent  over 
his  client* s  title-deeds  and  papers,  found  not  to  extend  so  as  to 
cover  sums  paid  by  the  London  solicitor  to  the  opposite  party, 
under  the  usual  bond  of  recognizances  which  the  solicitor  had 
signed,  without  any  direct  authority  to  that  effect  from  the 
Edinburgh  agent ;  but,  (1.)  The  hypothec  held  to  extend  so 
as  to  cover  sums  paid  by  the  agent  to  the  London  solicitor,  as 
the  amount  of  his  business  account  incurred  in  the  fair  course 
of  business. 

The  respondents  had  acted  for  many  years  as  law- 
agents  for  Mr  Napier  of  MoUance,  and  as  such  were  in 
possession  of  his  title-deeds  and  valuable  papers.  Some 
years  ago,  Mr  Napier  presented  an  appeal  from  a  judg- 
ment of  the  Court  of  Session  to  the  House  of  Lords. 
In  the  action,  the  respondents  had  been  agents  in  this 
Court,  and  they  employed  a  London  solicitor  to  at- 
tend to  the  proceedings  in  tlie  House  of  Lords.  The 
solicitor,  as  is  common,  signed  the  usual  bond  for 
£400,  as  recognizances  to  the  respondents,  in  case  of 
the  appellant  being  found  liable  to  them  in  expenses. 
After  the  issue  of  the  case,  which  was  unfavourable  to 
Mr  Napier,  the  solicitor  paid  to  the  other  party  the 
expenses  found  due  to  them,  and  Messrs  Youngs,  Ay- 
toun and  Rutherford,  the  present  respondents,  subse- 
quently repaid  the  London  solicitor.  Napier  having 
been  sequestrated  under  the  Bankrupt  Statute,  the  pe- 
titioner, his  trustee,  presented  this  application  to  the 
Court  against  the  present  respondents,  for  delivery  of 
Mr  Napier's  papers.  The  application  having  been  re- 
mitted to  the  Lord  Ordinary,  the  respondents  object- 
ed, and  claimed  retention  for  payment  of  their  business 
accounts.  Two  questions  occurred ;  and  on  these, 
minutes  of  debate  were  ordered,  (1.)  as  to  the  point, 
whether  the  respondents'  right  of  hypothec  covered  the 
expenses  paid  by  the  London  solicitor  to  the  successful 
party  in  the  appeal,  and  subsequently  repaid  by  the 
respondents  to  the  London  solicitor  ?  and,  (2.)  whether 
the  expenses  incurred  by  the  solicitor  in  superintend- 
ing the  appeal,  on  the  respondents'  employment,  and 
paid  by  them,  were  covered  by  the  hypothec  ? 

The  Lord  Ordinary  reported  the  case,  and  appended 
the  following  note  to  his  interlocutor : 

'*  The  present  discussion  arises  on  a  summary  application  in 


the  sequestration  of  Mr  Napier,  late  of  Mollance,  presented  by 
the  trustee  against  the  respondents,  as  law-agents  of  the  bank- 
rupt, for  exhibition  and  delivery  of  certain  title-deeds  and  other 
valuable  documents  held  by  them  as  agents  of  Mr  Napier.  These 
deeds  are  retained  by  the  agents  under  a  claim  oip  hypothec 
When  the  case  was  remitted  to  the  Lord  Ordinary,  it  was  not 
for  judgment,  but  simply  '  to  inquire  into  the  &cts,  and  report.' 
The  case,  therefore,  being  now  fully  prepared  in  the  Outer- 
House,  must  necessarily  be  sent  to  the  Court  for  decision. 

**  The  chief,  and  by  fiur  the  most  important  point  in  dispute 
between  the  parties,  relates  to  the  right  of  the  law-agents  to 
hold  the  title-deeds,  as  hypothecated  for  a  large  sum,  above 
£400  Sterling,  paid  by  them  during  their  agency,  for  costs  found 
due  in  the  House  of  Lords  to  the  respondent  in  an  appeal  taken 
by  Mr  Napier.  In  that  appeal,  Mr  M'Dougal  was  die  solicitor 
in  London  employed  by  the  respondents  (who  had  conducted 
the  case  in  the  Court  of  Session) ;  and  Mr  M'Dougal  having 
entered  himself  as  security  under  the  usual  recognizances  for 
costs,  was  called  to  pay  the  costs.  Having  claimed  these  from 
the  respondents,  they  remitted  the  amount  to  Mr  M'Dougal, 
and  now  plead  that  their  hypothec  applies  to  this,  as  much  as 
to  the  other  articles  of  their  account. 

"  The  trustee  objects,  that  this  is  a  cash  advance,  or  at  least 
a  sum  paid  in  virtue  of  a  cautionary  obligation,  and  that  the 
hypothec  does  not  cover  such  claims.  In  support  of  his  argu- 
ment, be  refers  to  the  opinion  of  the  Court,  reported  by  Lord 
Kilkerran,  in  the  case  of  the  creditors  of  Lidderdale,  Morr.  p. 
6249,  and  to  the  case  of  Skinner  against  the  Creditora  of 
Ck)chrane  of  Ashkirk,  in  1823  ;  Shaw,  31st  May  1823. 

*'  The  law-agents  answer,  that  the  sum  in  quesdon  was  a 
debt  fairly  and  necessarily  incurred  by  them  in  the  course  of 
their  professional  employment ;  they  aver,  and  offer  to  prove, 
that  it  is  the  usual  course  of  practice  for  a  solicitor  in  London 
to  sign  these  recognizances,  and  for  the  Scotch  agents  who  em- 

?loy  them  to  repay  the  solicitors ;  and  they  refer  to  the  cane  of 
nglis  and  Weir,  in  1825  (4  Shaw,  p.  113),  wherein  it  was 
found  that  an  agent  had  a  hypothec  over  his  client's  papers,  not 
only  for  the  charges  for  his  own  trouble,  but  for  an  advance 
paid  to  another  agent  for  the  stamps  and  expenses  of  a  loan. 
Further,  reference  is  made  by  the  respondents  to  the  case  of 
Phin  against  Walker,  in  1831  (9  Shaw,  p.  691),  in  which  it 
was  found  that  an  agent,  in  an  Inferior  Court  in  Scotland,  can 
claim  a  hypothec  for  the  account  of  an  agent  in  the  Court  of 
Session  whom  he  has  employed  on  behalf  of  his  client. 

"  Upon  applying  these  authorities  to  the  specialties  of  the 
present  case,  the  question  at  issue  is  certainly  one  of  consider- 
able nicety  and  importance.  Had  the  dispute  occurred  solely 
as  to  the  expenses  in  the  House  of  Lords,  on  Mr  Napier's  side, 
the  decision  in  the  case  of  Phin  and  Walker  would  have  ruled 
the  case,  and  supported  the  hypothec  of  the  Edinburgh  agents 
as  covering  the  account  of  a  London  solicitor  employed  by 
them.  But,  undoubtedly  there  is  a  distinction  between  costs 
incurred  directly  for  a  client,  and  costs  paid  to  his  adversary 
under  a  recognizance,  which  might  be  undertaken  by  any  third 
puty  as  well  as  the  solicitor.  At  the  same  time,  this  question 
IS  not  precisely  ruled  by  the  observation  reported  by  Lord  Kil- 
kerran in  the  Lidderdale  case,  in  which  his  Lordship  holds  it  as 
out  of  the  question  for  an  agent  to  claim  a  hypothec  for  any 
liability  in  which  he  may  have  been  subjected  as  cautioner  in  a 
suspension.  There  is  a  clear  distinction  between  a  limited  re- 
cognizance for  the  costs  of  an  opposite  party  in  a  pending  suit, 
and  caution  ju</»cafu»i  sohi,  which  is  the  obligation  undertaken 
in  a  suspension.  Whether  that  distinction  is  suOkaent  to  meet 
the  trustee's  objection  in  the  present  case,  it  is  for  the  Court  to 
determine.  Though  a  law-agent  may  not  be  entitled  to  bring 
every  cash  advance  within  the  hypothec,  it  deserves  considera- 
tion whether  he  ought  not  to  have  that  security  for  such  obli- 
gation, when  incurred  for  costs,  which  is  not  only  said  to  be 
undertaken  daily  in  practice  by  solicitors,  but  may  be  absolutely 
necessary  to  bring  the  cause  to  a  hearing  in  the  Superior  Court. 
"  In  all  the  Courts  below  the  Court  of  Appeal,  it  is  believed 
that  there  is  a  practice  on  the  part  of  agents,  to  make  partial 
payments  to  the  opposite  party,  when  necessary  to  facilitate  the 
progress  and  final  decision  of  the  suit.     Thus,  in  our  old  prac- 
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tice,  agents  paid  the  awards  imposed  for  not  lodging  papers, 
often  incurred  from  their  clients*  delay  to  send  proper  informa- 
tion ;  and  now,  when  a  party  is  obliged  to  pay  preliminary  costs, 
or  the  costs  of  one  branch  of  the  litigation,  when  he  has  been  in 
the  wrong,  before  getting  a  final  judgment  on  the  merits  of  the 
case,  these  costs  are  paid  to  the  opposite  party,  and  included  in 
bis  professioiuil  account.  It  is  rather  thought  that  it  would  be 
•  hardship  on  agents  to  exclude  that  branch  of  their  account 
from  the  security  of  the  hypothec.  Accordingly,  on  looking 
into  the  English  authorities,  as  our  hypothec,  if  not  originally 
borrowed  from  English  practice,  is  in  many  respects  the  same 
as  the  attorney's  lien  in  England,  it  appears  to  the  Lord  Ordi- 
nary, if  he  does  not  misunderstand  a  case  briefly  reported  by 
Mr  Campbell,  that  the  English  rule,  as  laid  down  by  Lord 
£Ueuborough,  is  agreeable  to  the  respondents*  plea.  See  Crou- 
der  V,  Shee  (1  Campbell,  p.  437),  in  one  branch  of  which  it 
seems  to  have  been  found, — '  That  money  paid  by  an  attorney 
for  costs,  which  his  client  is  adjudged  to  pay,  is  a  disbursement 
within  2  Geo.  IIL  c.  23 ; '  t.  c.  a  proper  part  of  an  attorney's 
account,  subject  to  all  its  privileges,  and  to  the  statutory  regu- 
lations prescribed  for  its  recovery.  No  doubt,  the  sum  at  issue 
in  the  present  case  is  of  very  large  amount,  as  contrasted  with 
most  payments  by  agents  for  clients  in  ordinary  suits.  But  it 
is  not  said  to  be  beyond  the  sum  usually  expended  in  appeals ; 
and  if  smaller  payments  of  costs  be  within  an  attorney's  privi- 
lege, it  is  difficult  to  exclude  larger  payments  of  the  same  class, 
when  advanced  for  proceedings  in  a  Superior  Court." 

At  advising, 

Lard  Gillies, — I  don't  think  that  this  is  covered  by  the  hypo- 
thec. The  doctrine  has,  in  my  opinion,  been  already  carried 
too  &r,  and  T  can't  think  of  sustaining  it  here.  I  don't  think 
the  claim  iklls  under  the  Act  2  Geo.  III.  c.  23,  referred  to  by 
the  Lord  Ordinary. 

Lord  President. —  Mr  Toung  (one  of  the  respondents)  was 
not  bound  to  pay  thn  sum  to  the  London  solicitor.  Any  one 
else  could  have  done  it. 

Lord  Giiiiet — Mr  Young  mi^ht  have  become  cautioner  in 
the  House  of  Lords,  but  that  is  just  the  same  case  as  the  posi- 
tion he  is  in  here.     He  is  just  in  the  situation  of  a  cautioner. 

Lord  Mackenzie, — I  am  of  the  same  opinion,  and  I  think  it 
impossible  for  us  to  sustain  the  claim  :  it  would  be  stretching 
the  Scotch  law  of  hypothec  too  far. 

Lord  Corehoute, — I  concur.  It  is  just  a  cautionary  obliga- 
tion, not  a  disbursement  by  the  agent  in  the  ordinary  course  of 
conducting  an  appeal,  but  is  made  under  a  cautionary  obliga- 
tion, and  so  does  not  come  within  the  operation  of  the  law  of 
hypothec.  It,  liesides,  does  not  appear  to  me,  that  it  was  the 
solicitor's  duty  to  enter  into  the  recognizances  for  costs.  He 
waui  not  in  any  way  called  upon  to  do  this.  We  ought  to  be  very 
cautious  now  in  entertaining  such  claims,  for  the  principle  of 
hypothec  has  been  already  carried  very  far  indeed. 

Dean  of  FacuUy,  for  Mr  Kemp,  submitted,  that  the  pro- 
fessional account  of  Mr  Napier's  London  solicitor  did  not  fall 
under  the  right  of  hypothec,  any  more  than  the  sum  paid  under 
the  recognizance,  as  there  was  no  employment,  on  the  part  of 
the  agents  here,  proved. 

Solicitor-  General, — I  understand  the  Court  only  to  find  that 
the  hypothec  does  not  apply  to  the  expenses  Mr  Young  paid  to 
the  opposite  party,  but  not  that  it  does  not  cover  advances  made 
by  the  respondents  to  the  London  solicitor  to  carry  on  the  pro- 
ceedings in  the  House  of  Lords,  in  the  ordinary  course  of  bu- 
siness. 

Lord  GiIKe9, — I  understood  the  first  of  these  was  the  only 
point  here. 

Lord  President, — There  is  likewise  the  point  referred  to  by 
Mr  Solicitor- General,  which  comes  fiurly  within  the  hypothec; 
because  the  advances  by  the  present  respondents  to  the  Lon- 
don solicitor  whom  they  employed  in  the  appeal,  was  truly  in 
the  fair  course  of  business.  The  London  solicitors  always 
trust  to  the  agents  here  for  payment. 

Dean  of  Faculty, — That  may  be,  bat  the  Edinburgh  agents 
are  under  no  obligation  to  pay. 

Lord  President, — That  depends  on  the  practice;  and  the 
practiof  would  make  them  liable. 


Lord  GilUes. — How  could  any  gentleman  refuse  to  pay  the 
London  solicitor? 

Lord  Corehouse The  case  is  quite  analogous  to  a  country 

agent's  accounts  here,  in  regard  to  which  the  Edinburgh  agent's 
hypothec  would  apply. 

Lord  Gillies, — I  think  so ;  besides,  with  what  grace  could 
these  gentlemen  have  refused  to  pay  their  London  solicitor  ? 

Lord  Mackenzie, — This  last  question  is  very  different  firom 
the  first  point.  The  expense  so  incurred  to  the  London  soli- 
citor is  incurred,  I  think,  in  the  true  spirit  of  the  writer's  hy- 
pothec. 

The  Court 

"  Find  that  the  right  of  hypothec,  claimed  by  Messrs  Youngs, 
Aytoun  and  Rutherford,  W.S.,  does  not  cover  the  payment  of 
costs  by  Mr  M*Dougal,  the  solicitor  employed  by  them  in  Ten- 
don, to  the  opposite  party  in  the  appeal,  under  the  recognizance 
for  costs  in  the  House  of  Lords ;  but  find  that  it  covers  the 
account  of  Mr  M'Dougal  himself,  incurred  for  conducting  the 
appeal,  and  decern  ;  and,  quoad  ultra,  remit  to  the  junior  Lord 
Oidinary  to  proceed  further  in  the  cause,  and  do  therein  as 
to  him  shall  seem  just,  and  to  dispose  of  all  questions  of  ex- 
penses." 

Authorities  for  Petitioner. —  Grant  v,  Robertson,  1801 ; 
Mor.  Hyp.  App.  No.  1.  Gillon's  Form  of  Procedure  in  House 
of  Lords,  p.  44.  Skinner  p.  Paterson,  1823.  Creditors  of 
Lidderdale  v,  Nasmyth,  5th  July  1749 ;  Mori  6249,  and 
Elchies,  Hypothec,  No.  15.  Inglis  and  Weir  v,  Renny  ;  Shaw, 
IV.  113.  BeU's  Principles,  p.  372.  Walker  v.  Phin,  Juno 
8,  1831 ;  Shaw,  IX.  691. 

Authorities  for  Respondents. — Walker  v.  Phin,  8th  June 
1831 ;  Shaw,  Vol.  IX.  p.  691.  Skinner  r.  Peterson,  3lst 
May  1823 ;  Shaw,  II.  p.  354.  Inglia  and  Weir  v,  Renny,  27th 
June  1825;  Shaw,  Vol.  IV.  p.  113. 

Lord  Ordinary f  Cuninghame. — Act.  Di^an  of  Faculty  (Hope), 
Coventry;  Brodies  and  Kennedy,  W.S.,  Agents. — Alt,  Soli- 
citor-General (Rutherfurd),  Whigham ;  Robert  Rutherford, 
W.S.,  Ayent N.,  Clerk [G.D.P.J 


27  ih  January  1 838. 

FiBST  Division— (G.D.F.) 

No.  115. — Sir  James  Boswell,  Baronet,  Nominal 
Raiser,  r.  Mathew  Montgomerie,  and  Others, 
Claimants. 

• 

Jury  Cause — Interlocutor — Remit  to  Jury  RoU~ Process — The 
Lord  Ordinary,  in  a  case  in  which  the  parties  were  at  issue 
as  to  matters  of  fact,  found,  that  "  in  respect  that  the  pur^ 
suer  does  not  confine  himself  to  the  written  evidence  now  in 
process,  but  demands  a  farther  proof  by  witnesses,  and  that 
the  defender  does  not  maintain  that  the  written  evidence  is 
such  as  to  exclude  parole  proof  finds  that  farther  investi* 
gation  is  necessary ;  and  that  no  st^fficient  cause  is  assigned 
by  the  defender  for  departing  from  the  general  rule  for  ascer^ 
taining  disputed  questions  of  fact,  and  therefore,  remits  the 
case  to  the  jury  rolC* — Held  that  this  was  just  a  simple  remit 
to  the  jury  roll,  and  that  the  Court  had  no  power  to  enter* 
tain  a  reclaiming  note  against  the  Lord  Ordinary's  interloeit' 
tor,  in  respect  thai  it  contained  mo  findings  in  lam  or  re* 
levancy  which  might  have  afforded  ground  for  bringing  the  in* 
terlocutor  under  review, 

Mathew  Montgomerie  and  others,  creditors  of  the 
late  Sir  Alexander  Boswell,  raised  an  action  of  multi- 
plepoinding  in  the  name  of  his  son,  the  present  Baronet, 
in  which  they  made  a  claim  against  him,  on  the  ground 
of  his  having  intromitted  with  the  moveable  estate  and 
the  unentailed  property  of  his  &ther,  and  that  he  had 
incurred  a  general  representation  under  the  Statute 
1695,  c  24.  Sir  James  denied  these  averments,  and 
only  admitted  that  he  represented  his  father  as  heir  of 
entail,  and  that  any  intromissions  he  had,  liad  been  for 
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the  benefit  not  of  himself,  but  of  his  father's  creditors. 
The  creditors,  besides,  had  arrested  in  the  hands  of 
Sir  James,  and  brought  a  forthcoming,  and  they  then 
moved  the  Lord  Ordinary  to  remit  the  case  to  the  jury 
roll,  as  the  proper  method  to  ascertain  disputed  matters 
of  fact.  Sir  James  objected,  on  the  ground  that 
the  question  was  not  one,  in  its  shape,  expedient  for 
jury  trial,  and  in  respect  that  the  chief  evidence  on 
behalf  of  the  creditors  would  entirely  consist  of  re- 
ceipts for  rent  and  disbursements,  &C.,  and  if  any  pa- 
role evidence  were  necessary  it  could  be  obtained 
under  commission.  The  Lord  Ordinary  remitted  the 
cause  to  the  jury  roll,  inserting  certain  findings  in  his  in- 
terlocutor, to  enable  the  parties  to  reclaim.  The  Court, 
on  a  reclaiming  note,  remitted  to  the  Lord  Ordinary 
<<  to  grant  diligences  to  the  parties,  or  to  grant  com- 
mission for  proof,  or  to  proceed  otherwise  in  the  cause 
as  he  should  see  fit."  Montgomerie,  &c.,  afterwards 
moved  the  Court  for  leave  to  appeal,  on  the  ground 
that  they  understood  the  last  interlocutor  of  Court  was 
an  unqualified  exclusion  of  their  right  to  have  recourse 
to  trial  by  jury  at  any  future  stage.  The  Court  stated 
that  such  was  not  their  intention ;  and,  in  order  to 
obviate  the  objection,  the  following  special  interlocutor 
was  pronounced : 

"  The  Lords  having  advised  this  petition,  with  answers 
thereto,  and  heard  counsel,  refuse  the  desire  of  this  petition, 
in  respect  that,  according  to  the  true  meaning  of  the  interlo- 
cutor remitting  the  cause  to  the  Lord  Ordinary,  diligence 
should,  in  the  first  place,  be  granted  for  recovering  documentary 
evidence,  and  that,  on  considering  such  evidence,  the  Lord  Or- 
dinary should  judge  whether  any  farther  investigation  should 
proceed  by  a  proof  on  commission  or  otherwise/* 

Under  the  diligences  granted  to  parties,  a  great 
mass  of  documents  were  recovered ;  but  as  it  appeared 
that  neither  party  were  to  hold  that  as  conclusive  of 
the  pursuit  or  defence,  the  Lord  Ordinary  pronounced 
the  following  interlocutor : 

"  5/A  December  1837 The  Lord  Ordinary  having  heard 

parties*  procurators,  and  considered  the  closed  record,  in  re- 
spect  that  the  pursuer  does  not  confine  himself  to  the  written 
evidence  now  in  process,  but  demands  a  farther  proof  by  wit- 
nesses, and  that  the  defender  does  not  maintain  that  the  said 
written  evidence  is  such  as  to  exclude  parole  proof.  Finds  that 
fiuther  investigation  is  necessary ;  and  finds  that  no  sufficient 
cause  is  assigned  bv  the  defender  JFor  departing  fi-om  the  gene- 
ral rule  for  ascertaining  disputed  questions  of  fact,  and  there- 
fore, remits  the  case  to  the  jury  roll. 

"  Note, — The  question  between  the  parties  is  truly  a  ques- 
tion of  fact,  whether  or  not  Sir  James  Boswell,  the  defender 
in  the  action  of  forthcoming,  and  the  nominal  raiser  in  the 
multiplepoinding,  took  possession  of  the  unentailed  property  of 
his  late  father.  Sir  Alexander  Boswell,  and  intromitted  with 
his  personal  effects.  Under  the  diligence,  originally  granted, 
and  that  which  has  been  since  issued  agreeably  to  the  remit 
from  the  Court,  a  vast  mass  of  papers,  consisting  of  letters, 
vouchers,  and  accounts,  has  been  recovered.  But,  on  the  one 
hand,  Mr  Montgomerie,  who  is  truly  the  pursuer,  states,  that 
he  does  not  confine  himself  to  that  written  evidence,  and  pro- 
poses to  fortify  it  by  the  examination  of  witnesses ;  on  the 
other,  it  is  not  contended  by  Sir  James  Boswell  that  the  do- 
cuments are  conclusive  of  his  defence,  and  are  such  as  to  ex- 
clude parole  proof.  There  being  no  doubt,  then,  that  some 
fiuther  investigation  is  necessary,  the  only  point  is,  whether  it 
shall  proceed  by  jury  trial,  or  by  proof  on  commission. 

"  In  considering  this  poipt,  in  must  be  kept  in  view,  in  the 
first  place,  that  this  is  not  a  case  in  which  both  parties  concur 
in  resorting  to  a  proof  by  commission ;  and,  ucondhfy  that  the 


jury  trial  is  demanded  by  the  pursuer,  who  manifestly  has  a  le- 
gitimate interest  to  insist  in  a  course  of  investigation,  peremp- 
tory in  its  forms,  and  conclusive  in  its  results,  in  preference  to 
that  required  by  the  defender,  which  in  practice  admits  of  being 
indefinitely  protracted,  while  the  conclusion  of  it  only  forms  the 
opening  of  a  litigation  on  its  import,  competent  in  every  suc- 
cessive tribunal,  from  that  of  the  Lord  Ordinary,  to  the  Court 
of  last  resort.  In  these  circumstances,  the  Lord  Ordinary 
thinks  that  nothing  short  of  a  conviction  that  the  case  was  al^ 
solutely  unfit  for  Sie  consideration  of  a  jury,  would  warrant 
him  to  depart  from  the  ordinary  course :  and  after  hearing  the 
matter  argued,  he  remains  of  the  opinion,  that  there  is  no  sufll- 
dent  ground  for  refusing  the  pursuer's  motion. 

"  In  the  first  place,  though  there  are  now  recovered  and 
put  into  process,  on  the  part  of  the  pursuer,  an  enormous 
collection  of  papers,  which,  from  their  nature,  might  perhaps 
afford  the  materials  of  a  very  intricate  accounting,  that  does  not 
appear  to  be  the  true  character  of  the  inquiry.  There  is  no 
question  here  as  to  the  amount  of  the  intromissions  with  which 
the  pursuer  is  charged,  and  no  pecuniary  result,  in  the  proper 
sense  of  the  term,  is  sought  to  be  inferred  from  these  papers  by 
the  pursuer.  The  only  point  which  he  seeks  to  establish  is, 
that  the  defender  took  possession  of  the  unentailed  estate  and 
personal  property  of  the  late  Sir  Alexander  Boswell.  The 
Lord  Ordinary  understands  that  these  documents,  or  part  of 
them,  are  to  be  adduced  in  support  of  tbat  averment,  and,  for 
any  thing  yet  seen,  the  use  to  be  made  of  those  materials  may 
be  such  as  to  render  a  very  limited  selection  of  them  necessary ; 
and  the  combined  investigation  of  them,  and  of  the  parole  evi- 
dence  of  the  factors,  managers,  or  other  witnesses  examined  in 
relation  to  them,  may  turn  out  to  be  a  much  more  convenient 
and  satisfactory  procedure  for  reaching  the  truth,  than  a  proof 
by  commission. 

**  Secoudhf,  The  demand  of  the  pursuer  is  unquestionably 
agreeable  to  the  general  rule  sanctioned  by  Statute  for  the  in- 
vestigation of  disputed  matters  of  fiict ;  and  it  would  seem  in- 
expedient and  improper  to  adopt  a  different  course,  in  opposi- 
tion to  that  demand,  founded  on  what  at  best  must  he  but  a 
presumptive  and  hypothetical  view  of  his  case.  The  Iiord  Or- 
dinary is  not  entitled  to  anticipate,  and  the  pursuer  cannot  be 
called  upon  at  present  prospectively  to  open  the  kind  of  case 
he  is  to  submit  to  the  jury  ;  and  when  the  proper  time  oomes 
for  his  doing  so,  and  if  it  shall  turn  out  from  the  statement  for 
the  pursuer  that  it  is  utterly  unsuited  for  the  consideration  and 
determination  of  a  jury,  experience  has  shown  that  there  are 
practically  the  means  of  obliging  the  pursuer  to  withdraw  his 
case  from  that  tribunal,  and  to  adopt  a  course  of  investigation 
better  fitted  to  do  justice  between  the  parties.  On  these  grounds, 
the  Lord  Ordinary  does  not  conceive  himself  warranted  in  re- 
fusing the  pursuer's  motion  for  a  remit  to  the  jury  roll.*' 

Sir  James  then  reclaimed,  praying  the  Court  to  alter 
the  Lord  Ordinary's  interlocutor,  in  so  far  as  it  con- 
tained findings  remitting  the  cause  to  the  jury  roll,  and 
to  remit  to  his  Lordship  with  directions  to  grant  com- 
mission for  a  proof,  in  so  far  as  tlie  testimony  of  wit- 
nesses might  be  offered  or  required. 

Lord  GilUeB. — I  feel  a  difficulty  here,  whether  the  Court  can 
look  at  this  case  at  all,  from  the  shape  of  the  Lord  Ordinary's 
interlocutor,  which  appears  to  me  to  be  a  simple  remit  to  the 
.jury  roll. 

Lord  Mackenzie, — I  feel  the  same  difficulty. 

Lord  Corekouse  concurred. 

Dean  of  Faculty The  object  of  the  Lord  Ordinary,  and  of 

all  parties,  was,  that  such  findings  should  be  inserted  in  the  in- 
terlocutor as  would  enable  the  parties  to  reclaim ;  and  in  &ct 
we  came  to  the  Court  in  a  previous  stage  of  the  cause,  when 
your  Lordships  entertained  the  reclaiming  petition,  and  remitted 
to  the  Lord  Ordinary. 

Lord  Gillies, — I  dare  say  that  might  have  been  the  intention 
of  parties ;  but  I  stated  my  opinion  then,  and  I  hold  the  same 
view  stUl,  that  this  is  just  a  final  disposal  of  the  case  by  re- 
mitting it  to  the  jury  roll. 

Lord  Corekouse, — It  is  partjudieis  to  notice  this.    It  might 
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lia^e  been  different  if  the  interlocutor  bad  found  anything  as 
to  the  law  or  relevancy;  but  this  is  just  a  remit  to  the  jury 
roll. 

Ihan  qfFacmUy — We  may  do  this  then,  if  the  Court  refuse 
to  entertain  the  reclaiming  note,  viz.,  we  may  redaim  on  the 
form  of  the  summons,  and  thus  keep  die  matter  alive. 

The  Court  refused  the  desire  of  the  reclaiming  note, 

*'  as  incompetent,  in  so  far  as  it  reclaims  against  an  order  re- 
mitting the  cause  to  the  jury  roll ;  quoad  ultra,  of  consent, 
recAl  the  inteilocutor  of  the  Lord  Ordinary,  hoc  statu^  in  so  iar 
as  it  contains  findings  in  the  cause,  and  remit  to  the  Lord  Or- 
dinary to  proceed  as  shall  be  just." 

Lord  Ordinary,  Fullerton. — Aei,  T.  Maitland,  Penney ; 
John  Court,  S.8.C.,  AgenL^AU,  D.  McNeill,  Maconochie, 
T.  Mackenzie;  John  Bowie,  W.S.,  ^^«a<.— [G.D.F.J 


27th  January  1838. 
FXBST  Division,— (G.D.P.) 

No.  1 16. — Caroline  Bannerman,  George  Banner- 
MANy  and  Thomas  Bannerman,  Peiiiioners, 

Minor—Statute  1672,  c  2^Nezt  of  Kin— Dispensation  from 
Citing — Process — Dispensation  granted  by  the  Court  from 
citing  the  nearest  of  kin  on  the  mother's  side  to  concur  in  mak' 
ing  up  tutorial  and  curatorial  inventories,  in  respect  the  next 
of  kin  on  the  mother's  side  were  noi  natives  of  Scotland,  and 
resided  in  India.  The  petition  was  presented  by  the  minor 
and  the  next  of  kin  on  the  father's  side. 

The  petitioner,  Caroline  Bannerman,  who  was  a 
minor  past  the  age  of  twelve  years  complete,  was  about 
to  institute  an  action  before  the  Sheriff  of  Aberdeen- 
shire, with  a  view  to  choose  curators^  and  to  make  up 
the  requisite  inventories.  Tlie  nearest  of  kin  on  the 
mother's  side  were  not  natives  of  Scotland,  and,  be-> 
sides,  resided  in  India.  The  present  application  was 
presented,  in  these  circumstances,  by  the  petitioner 
and  two  of  the  nearest  of  kin  on  the  fatliers  side,  to 
obtain  a  dispensation  from  citing  the  two  next  of  kin 
on  the  mother's  side.  The  following  cases  were  found- 
ed on :  Hobbs  or  Lament  and  others,  petitioners,  29th . 
June  1831 ;  Shields  and  others,  2d  February  1832; 
Lord  Blantyre,  14th  June  1832;  and  Fordyce  and 
others,  23d  June  1836^. 

The  petition  having  been  intimated  in  common 
form,  the  Court  unanimously  granied  the  prayer  of 
the  petition. 

Act.  G.  D.  Pordyce;  Patrick  Irvine,  W.S.,  Agent N., 

CfcrA— fG.D.P.J 


21ih  January  1838. 

FuisT  Division. — (6.D.F.) 

No.  1 17. — Catherine  Henderson,  Pursuer^  «•  James 

LuMSDEN,  Defender. 

Process — Diligence  for  Recovery  of  Writings— Record — Mar- 
riage, Dedarator  ot— Reparation. 

A  woman  raised  an  action  of  damages  for  breach  of 
promise  of  marriage  against  a  party,  and  concluded  for 
a  sum  of  money  by  way  of  reparation,  &c  In  the  sum- 
mons, the  pursuer  libelled,  inter  alia^  on  a  letter  ad- 
dressed to  her  by  the  defender.  A  record  was  in  pro- 
cess of  completion ;  condescendences  and  answers  had 
been  lodged  by  the  parties,  and  also  a  revised  conde- 
scendence and  pleas  in  law  for  the  pursuer,  who,  in  these 
papers,  averred  generally,  that  she  and  the  defender 
had  corresponded  together  on  the  footing  of  a  matri- 
SCOTTISH  JURIST. 


monial  engagement,  but  the  import  of  the  correspon- 
dence was  not  stated.  No  revised  answers,  or  revised 
statement  of  facts,  had  been  lodged  for  the  defenderi 
and  he,  hoc  HaiUy  moved  the  Lord  Ordinary  for  a  dili-» 
gence  to  recover  from  the  pursuer  all  letters  which  he 
had  written  to  her,  from  the  commencement  of  their 
acquaintance  to  the  date  of  the  action,  and  also  to  re- 
cover a  letter  addressed  by  the  defender  to  a  third 
party,  which  was  founded  on  by  ttie  pursuer  in  her 
fourth  statement  of  facts  in  her  revised  condescendence* 
for  the  purpose  of  making  his  averments  more  pointed. 
The  Lord  Ordinary  refused  the  motion,  but  the  Court, 
on  a  reclaiming  note,  altered  his  Lordship's  finding, 
and  remitted  to  him  to  grant  the  motion,  on  the  ground 
that  the  defender  was  entitled  to  see  his  own  letters, 
and  that  it  would  be  contrary  to  equity,  in  such  a  casCy 
to  refuse  him  inspection  of  them« 

Lord -Ordinary,  Cockbum. — Act,  D.  M'Neill;   John  Mac* 
Cracken,  S.S^C,  Agent^^Alt.  Solicitor-General  (Rutherford), 

G.  G.  Bell;   John  Ronald.   a.S.C., . Agent.^^ury  Clerk 

fG.D.F.] 


27 th  January  1838. 
SscoND  Division (J.D.M.) 

No.  118. — The  Ministers  of  Edinburgh,  Com* 
plainerSt  v.  The  Magistrates  and  Town-Coun^ 
ciL  OF  Edinburgh,  Respondents. 

Harbour  Dues,  Leith — Merk  per  Ton — Beneficiary — fiurden — 
Interdict —  The  ministers  of  Edinburgh  have  right  to  the  "  haiQ 
benefit "  of  the  produce  of  a  custom  collected  at  the  port  of  Leith, 
called  the  Merk  per  Ton,  subject  to  a  deduction  for  the  expense 
of  collection  and  heeping  the  harbour  in  repair.  The  Magis- 
trates of  Edinburgh  having  sanctioned  the  retention  of  a  large 
sum  by  the  commissioners  for  managing  the  harbour,  out  of  the 
tax,  for  the  purpose  of  enlarging  the  berthage  for  steam-boats 
— •  The  Court,  on  a  bill  of  suspension  and  interdict  presented 
by  the  ministers,  granted  interdict,  and  passed  the  bal. 

The  complainers,  as  Ministers  a(  the  city  of  Edin« 
burgh,  are  entitled  to  that  portion  of  the  revenues  of 
the  port  of  Leith,  called  "  the  Custom  on  Ton  and 
Pack.''  This  duty  originated  in  a  chtuter  from  Charles 
I.,  in  the  year  I63ff,  whereby  a  custom  of  thirteen  shil- 
Hngs  and  four  pennies  Scots  on  every  ton  and  pack  of 
imported  goods,  waa  granted  to  the  Frovost,  Bailies, 
Council,  and  community  of  the  city  of  Edinburgh. 
This  grant  was  ratified  by  the  Scotch  Parliament  by 
the  Statute  16th  March  1661,  *<to  the  efiect  the  haill 
benefit  of  the  said  gift  may  be  now  applied  towards 
the  maintenance  of  Uie  said  ministers  of  Edinburgh." 
On  this  Act  of  Parliament  the  ministers  of  Edinburgh 
founded  in  a  process  raised  at  their  instance  against 
the  Magistrates  in  the  year  1810,  and  the  interlocutor 
of  the  Court  in  that  case,  so  far  as  it  applies  to  the 
merk  per  ton,  found,  <<  that  the  pursuers  and  their  sue* 
cessors,  as  ministers  of  Edinburgh,  have  the  sole  in- 
terest in,  ^nd  exclusive  right  to,  the  entire  produce  and 
benefit  of  the  duty  on  the  ton  and  pack  of  imported 
goods.** 

In  the  various  Acts  of  Parliament  passed  with  re- 
ference to  the  harbour  and  docks  of  Leith,  from  1788 
to  1826,  some  provisions  appear  to  have  been  made  to 
enable  the  Magistrates  to  burden  the  merk  per  ton 
with  a  rateable  proportion  of  the  ordinary  annual  ex- 
penses of  the  harbour  and  docks.     To  this  the  conr- 
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plainers  did  not  object ;  and,  accordingly,  in  the  last 
Statute  connected  with  the  affairs  of  Leith  (7  Geo*  IV. 
c.  105),  it  is  declared,  that  the  merk  per  ton  shall 

**  continue,  as  heretofore,  liable  to  the  deductions  to  be  annually 
made  from  the  same  for  the  proportion  of  the  expenses  of  col- 
lecting the  said  duty,  and  of  the  annual  expenses  of  repairs  on 
the  said  harbour ;  which  expenses  are  hereby  declared  to  in- 
elude  the  repairs  of  all  works  erected,  or  to  be  erected,  for  the 
extension  of  the  said  harbour,  and  all  piers  or  other  works  to 
be  erected  in  virtue  of  this  Act,  the  repairs  of  which  are 
chargeable  against  the  ordinary  rates  and  duties  of  the  said 
harbour." 

By  this  Statute,  the  management  of  the  harbour  and 
docks  is  taken  out  of  the  hands  of  the  Magistrates  and 
Council,  and  vested  in  commissioners,  who  are  autho- 
rised to  direct  all  ordinary  improvements  and  repairs, 
but  their  expenditure  is  restricted  to  £1000  for  the 
harbour,  and  £1000  for  the  docks,  annually,  and  it  is 
provided,  that 

**  previous  to  the  execution  of  any  further  improvements,  al- 
terations, or  repairs,  or  other  works  requiting  the  expenditure 
of  any  greater  sum  of  money  in  any  one  year  than  £10(X)for  the 
said  harbour,  and  £1000  for  the  said  docks,  the  consideration  of 
such  improvements,  -alterations,  repairs  or  works,  and  the  ex- 
pense of  the  same,  shall  be  submitted  to  the  said  Lord  Provost, 
Magistrates  and  Council,  and  shall  receive  their  sanction  and  ap- 
probation before  the  said  commissioners  shall  be  entitled  to  carry 
the  same  into  execution." 

A  part  of  one  of  the  walls  of  the  quay  connected 
with  the  harbour  at  Leith  having  given  way,  it  became 
necessary  to  have  the  wall  rebuilt.  The  dock  commis- 
sioners had  the  duty  of  ordering  this  repair  in  the  first 
instance ;  but,  before  applying  to  the  respondents  for 
a  warrant  to  take  the  expense  of  it  out  of  the  revenues  of 
the  port,  they  appointed  a  report  from  an  engineer,  on 
the  expediency  of  the  work,  and  the  expense  of  it. 
Upon  this  report  being  communicated  to  the  respon- 
dents, they  authorised  a  sum  of  £800  to  be  taken. 

The  accommodation  at  the  harbour  for  steam-boats 
being  now  found  defective  and  inadequate,  various  re- 
presentations had  been  made  to  the  dock  commissioners 
on  the  subject,  and  particularly  one  from  the  agents  of 
several  steam-navigation  companies  having  large  ves- 
sels frequenting  the  port,  calling  for  enlarged  berthage 
and  accommodation,  for  the  improvement  of  the  docks, 
and  the  enlargement  of  the  harbour.  The  commis- 
sioners having,  procured  a  report  from  the  same  engi- 
neer on  this  subject,  approved  of  a  plan  submitted  by 
him,  and  directed  an  application  to  be  made  to  the 
respondents  to  sanction  a  grant  of  £2502  from  the  re- 
venues of  the  port  for  executing  the  work.  The  respon- 
dents having  authorised  this  grant  also,  the  complainers 
presented  a  bill  of  suspension  and  interdict,  praying 
that  the  respondents 

"  ought  and  should  be  interdicted  from  uplifting,  receiving,  or 
drawing,  or  causing  or  directing  to  be  uplifted,  received,  or 
drawn,  any  portion  of  the  funds  in  the  hands  of  their  collectors 
belonging  to  the  complainers,  as  in  right  of  the  prod^eds  of  the 
tnerk  per  ton :  And  further,  they  ought  and  should  be  inter- 
dicted from  authorising  or  empowering  the  commissioners  naaaed 
for  the  superintendence  of  Leith  harbour  and  docks  to  interfere 
with  or  apply,  to  uplift  or  expend  any  of  the  rates,  duties,  or 
revenues  derived  from  the  said  harbour  and  docks,  and  belonging 
to  the  complainers  as  in  right  of  the  proceeds  of  the  merk  per 
ton,  except  in  so  far  as  permitted  by  the  Statutes  above  recited, 
without  obtaining  the  consent  of  the  complainers,  or  the  authority 
of  the  Court." 


The  respondents  founded  on  the  various  Statutes  in 
reference  to  the  management  of  the  harbour,  and  main- 
tained generally — That  the  custom  of  the  merk  per  ton 
must  be  held  liable  for  a  proportionate  share  of  all  the 
expenses  of  the  subject  from  which  it  arises,  and  that 
the  complainers  are  not  entitled  to  reap  their  share  of 
the  benefits  to  be  derived  from  the  contemplated  im- 
provements, without  contributing  their  share  of  the 
original  expense. 

The  Ix)rd  Ordinary  appointed  cases,  and  reported 
the  question  to  the  Court.     On  advising, 

Lord  Justice- Cierk I  think  the  hill  must  be  passed  to  try 

this  question,  and  therefore,  that  it  is  not  proper  for  the  Court 
to  indicate  their  opinion  on  the  case  fuUy  at  present.  The  Act 
of  Parliament  in  1661,  ratifying  the  payment  of  the  merk  per 
ton,  which  was  to  be  appropriated  to  the  ministers  of  Edin- 
burgh, specifics,  that  they  were  to  have  the  "  haill  benefit,'* 
while  at  the  same  time  it  is  reasonable  that  they  should  pay  the 
expense  of  its  collection ;  and  they  also  fairlv  admit  that  they 
roust  pay  a  fair  share  of  the  repairs  of  the  harbour.  Now,  here 
is  a  demand  upon  the  fund  on  the  part  of  the  dock  commission- 
ers for  £800  for  a  specific  purpose,  grounded  on  a  report  and 
certain  admitted  fiicts,  that  this  sum  is  necessary  for  keeping  in 
repair  the  old  harbour  of  Leith, — ^not  for  the  docks  at  all.  It  is 
thus  a  repair  for  which  the  whole  funds  levied  at  the  ports  of 
Leith  are  liable.  There  is  a  wide  difference  between  this  and 
the  call  for  the  other  large  sum  of  £2502,  which  is  not  for  re- 
pairs, but  with  a  prospective  view  of  advantage, — in  substance, 
for'erecting  a  new  pier.  In  regard  to  this,  it  must  be  remem- 
bered, that  when  it  was  thought  necessary  at  a  former  period 
that  there  should  be  great  improvements  on  the  pier  and  har- 
bour of  Leith,  so  extensive  as  to  require  the  express  authority 
of  the  LegisUture,  the  ministers  offered  no  opposition :  they  at 
once  consented,  and  agreed  that  the  commutation  from  their 
revenue  for  the  purpose  should  be  .fixed  at  £600  per  annum. 
Now,  Iqoking  to  this,  and  having  before  us  the  fact,  that  two 
rival  harbours  are  in  the  course  of  erection  for  the  express  ac- 
commodation of  steam-boats,  are  we  to  say,  as  to  the  present 
prospective  and  speculative  improvement,  that  the  clergy  are 
bound  to  concur  in  it  ?  Their  most  important  interests  are  so 
much  involved  in  this  question,  that  I  think  we  are  compelled 
to  pass  this  bill,  to  protect  their  incomes,  until  this  matter  is 
fairly  discussed;  but  on  the  other  hand,  as  to  the  repairs,  and 
the  sum  of  £800  required  for  this  purpose,  I  think  the  interdict 
should  not  be  granted :  and  the  complainers  do  not  press  this. 

Lord  Glenlee  entirely  concurred. 

Lord  Medwyn  so  entirely  concurred,  that  he  would  not  say  all 
he  had  intended.  The  respondents  had  no  right  to  impose  this 
great  expense  for  so  spectilative  an  improvement,  without  the 
consent  of  the  beneficiaries.  His  Lordship  quite  agreed  also 
as  to  the  £800  required  for  repairs,  as  to  which  the  complainers, 
with  great  propriety,  said  nothing. 

Their  Lordships  then  passed  the  bill,  and  granted 
the  interdict  as  to  the  sum  of  £2502,  refusing  it  as  to 
the  other  sum. 

Lord  Ordinary ,  Cuninghame. — Act,  Dean  of  Faculty  (Hope), 

D.  M*Neiir,  Inglis;  H.  M.  Inglis  W.S.,  Agent AlL  Solid- 

tor-General  (Rutherfurd),  Ivory,  G.  G.  Bell;  Graham  and  An- 
derson, W.S.,  Agents, — fJ.D.M.] 


3Ui  January  1838. 
Second  Division. — (J.D.M.) 

No.  li9. — WiixiAM  MopPAT,  Suspender,  v.  David 

Marshall,  Charger* 

Bill  of  Exchange — Presentment  —  Date — Prescription,  Sex- 
ennial— I.  HeUl  that  a  bill  o/ exchange,  drawn  payable  at  sight, 
though  it  bore  a  specific  ptace  of  payment,  felt  due  at  the  date 
of  acceptance,  which  thus  fixed  the  commencement  of  its  legal 
currency.  2.  The  bill  not  having  been  protested  for  non-payment 
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within  iix  months  of  such  date^  nor  diligence  raised  on  it  within 
six  yearSy  plea  of  prescription  sustained. 

The  suspender,. along  with  James  Nicholl,  late  coal- 
merchant  in  Leith,  granted  a  bill  in  favour  of  the 
charger,  in  the  following  terms  : 

"  X400.  Leith,  UM  September  1826. 

"  At  sight,  pay  to  me,  or  my.  order,  within  your  houie, 
42,  Yardheads,  the  sum  of  £400  Sterling,  for  value  received  in 
cash."  (Signed)        *'  David  Marshall. 

"  To  James  Nicholl,  coal-  "  J  as.  Nicholl. 

merchant,  Leith,  and  William  *' Willm.  Moffat." 

Mofiat,   Wright   and   under- 
taker there.*' 

The  charger  transmitted  an  order  for  £400  from 
Glasgow,  w^liere  he  resided,  of  which  the  suspender 
acknowledged  receipt  in  the  following  terms : 

"  Leith,  14M  September  1826. 
*•  I  received  your  letter  yesterday,  and  Mr  Nicholl  went  to 
the  bank  to-day  and  lifted  the  money.     You  will  receive,  in- 
closed, our  bill  for  the  amount." 

The  money  was  for  the  use  of  Nicholl,  who  received 
it,  and  paid  the  interest  which  fell  due  on  it  at  Whit^ 
Sunday  1 827,  and  subsequently ;  but  in  consequence 
of  NichoU's  affairs  having  become  embarrassed,  this 
regularity  of  payment  ceased ;  and  on  lOth  May  1837, 
the  bill,  having  been  all  along  in  the  possession  of  the 
charger,  was  protested  for  non-payment  against  the  sus- 
pender, and  diligence  raised  on  the  registered  protest. 
The  present  suspension  was  now  brought  on  several 
grounds,  not  ultimately  insisted  in;  but  the  ground 
maintained,  was  the  want  of  due  negotiation,  and  the 
irregularity  and  incompetency  of  the  diligence  under 
the  Statute  1696. 

It  was  pleaded — 1.  That  the  term  of  payment,  or 
the  date  of,  presentment  for  payment,  in  case  of  a  bill 
payable  at  sight,  is  held  in  law  to  be  the  date  of  the 
acceptance,  when  it  bears  a  date ;  and,  2.  That  the 
sexennial  prescription  had  run  on  the  bill,  which  was 
exigible  from  the  date  of  payment,  from  which  term, 
also,  interest  on  the  sum  had  been  paid. 

The  chsrrger  contended — That  the  bill  had  not  fallen 
from  want  of  due  negotiation,  it  being  competent  for 
him  to  retain  it  in  his  possession,  without  presenting  it 
for  payment ;  more  especially,  as  it  was  evidently  made 
payable  at  sight,  for  the  purpose  of  rendering  it  a  per- 
manent document  of  debt ;  and  that  it  had  not  fallen  by 
the  sexennial  prescription — the  period  not  running  from 
the  date  of  the  bill,  but  from  presentment  for  payment. 

'*  20M  June  1837 — The  Lord  Ordinary  having  heard  the 
counsel  for  ^e  parties  on  the  closed  record,  productions,  and 
whole  process,  and  made  avizandum,  finds,  Imo,  That  it  is  suflS- 
dently  instructed  by  the  suspender's  letter  to  the  charger  (re- 
covered from  the  charger  in  this  process),  transmitting  or  re- 
turning to  him,  at  Glasgow,  the  bill  now  charged  on,  that  the 
said  bill  was  accepted  at  Leith  by  the  said  suspender  and 
James  Nicholl,  on  the  14th  day  of  September  1826,  being  the 
day  on  which  the  said  letter  bears  to  have  been  written,  and 
also  the  day  on  which  theljill  is  dated,  and  on  which  the  money 
was  received  by  the  accepters :  Finds,  2</o,  That  the  bill  being 
drawn  payable  at  sight,  fell  due,  and  was  truly  exigible  imme* 
diately  on  its  being  so  accepted,  or  on  the  said  14th  day  of  Sep- 
tember 1826,  when  it  must  be  held  to  have  been  presented  to, 
and  seen  by  the  accepters,  both  for  acceptance  and  payment ; 
and  that  it  did  not  require  any  second  or  subsequent  present- 
ment to  fix  its  proper  time  of  payment,  or  the  commencement 
of  its  legal  currency,  under  the  Act  1772,  c.  12;  and,  there- 


fore, and  in  respect  that  it  is  admitted  that  it  was  not  protested 
for  non-payment,  in  terms  of  the  Act  1696.  c.  36,  for  more 
than  six  months  after  it  so  fell  due,  and  that  no  action  or  dili- 
gence was  raised  upon  it,  in  terms  of  the  said  Act  1772,  c.  12, 
within  the  space  of  six  years  after  it  so  became  exigible,  sus- 
pends the  letters,  and  charge  simpUciter,  and  decerns :  Finds  the 
suspender  entitled  to  expenses,  allows  an  account  thereof  to  be 
given  in,  and  remits  the  same,  when  lodged,  to  the  auditor  for  his 
taxation  and  report. 

"  Note, — Besides  the  case  of  Stephenson,  referred  to  in  the 
bill  of  suspension  (which  was  that  of  a  bill  payable  on  </e- 
mand),  there  are  two  earlier  cases  of  bills  payable  at  sight, 
or  three  days  after  sight,  which  gave  great  countenance  to  the 
argument  of  the  suspender :  These  are  the  cases  of  Torras,  22d 
January  1740,  (Mor.  475,)  and  Mercers,  22d  November  1748, 
(Mor.  477.) 

"  The  only  difiiculty  the  Lord  Ordinary  had,  was  from  there 
being  a  specific  place  of  payment  appointed  in  the  body  of  the 
bill,  viz.,  '  the  dwelling-house  of  the  accepters,  42,  Yardheads, 
Leith,'  which  might  seem  to  make  it  necessary  to  show  that  it 
had  actually  been  presented  and  seen  by  them  at  that  place. 
It  will  be  observed,  however,  that  the  acceptance  (which  the 
Lord  Ordinary  thinks  implies  presentment  and  sight,)  is  dated 
at  Leith,  (Glasgow  being  the  residence  of  the  drawer,)  as  well 
as  the  letter  transmitting  it  to  Glasgow,  and  the  Lord  Ordinary 
is  of  opinion,  that  a  document  of  this  kind,  dated  generally  from 
the  town  of  the  party's  residence,  will  be  held  to  have  been 
made  at  his  dwelling-house.  The  admitted  payment  of  interest 
from  1826,  downwards,  and  other  circumstances,  seem  to  leave 
no  doubt,  that  both  the  parties  dealt  with  the  bill  as  past  due 
from  the  day  of  its  date.  The  debt  may  be  still  recoverable, 
therefore,  by  ordinary  action.  But  the  bill  and  protest  are  con- 
ceived to  be  quite  incapable  of  suppordng  the  summary  diligence, 
now  found  to  be  incompetent." 

The  charger  reclaimed,  and  contended — That  the 
case  resolved  into  a  question,  how  far  the  date  of  the 
bill  was  to  be  taken  as  the  date  of  presentment  and 
payment,  under  the  specialty  of  the  particular  place  of 
payment  being  named  in  the  bill :  That  this  circum- 
stance made  it  necessary  for  the  holder  again  to  pre- 
sent it  for  payment.  There  was  no  case  in  which  tliis 
question  had  been  decided. 

The  suspender  answered — In  law,  a  bill  is  made  by 
the  drawer,  and  when  accepted  by  the  parties  on  whom 
it  is  drawn  payable  at  sight,  it  becomes  payable  on  the 
moment  of  acceptance.  A  promissory-note  may  imply 
that  it  is  to  be  brought  back  to  the  maker  for  payment, 
because  it  is  made  by  him  who  is  liable  in  payment.  In- 
terest having  been  paid  on  this  bill  from  its  date,  implies 
that  the  sum  was  exigible  from  its  date.  Here,  Uien, 
the  term  of  payment  being  from  the  date  of  the  accep- 
tance, the  protest  must  have  been  taken  and  registered 
within  six  months  from. that  time,  under  the  Statute 
1696;  and  prescription  runs  from  the  term  of  payment. 

Lord  Glenlee, — The  question  is  not,  whether  this  debt  is 
due,  but  merely  as  to  whether  regular  diligence  has  been  done 
on  the  bill.  Now,  this  question  depends  simply  and  solely  on 
the  words  of  the  Act  1696,  which  enacts,  that  the  protest  for 
non-payment  must  be  registered  ^vithin  six  mont|i8  from  the 
time  the  bill  falls  due  ;  and,  strictly  speaking,  this  bill  fell  due 
at  the  moment  it  was  presented  for  acceptance,  and  accepted. 

J^rd  Medwyn. — 1  entirely  concur.  This  bill  being  payable 
at  a  particular  place  makes  no  differenc?,  in  my  opinion,  for  the 
bill  was  payable  at  sight.  The  party  might  have  registered  a 
protest  on  the  bill,  and  he  then  could  have  raised  diligence  on 
it  at  any  time.  The  bill  was  exigible  from  the,  first,  and  as 
diligence  has  not  been  properly  raised  on  it  under  the  Statute 
1696,  there  is  no  proper  summary  diligence,  though  the  debt 
may  be  recoverable  otherwise.  I  never  heard  of  a  bill  of  ex- 
change bearing  interest,  without  the  principal  being  due. 
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hound  for  the  interest,  eo  long  as  he  should  continue  to  act  as 
agent  for  the  debtor,  whether  he  continued  the  proprietor  or 
not,  and  whether  the  ambject  was  occupied  by  him  or  remained 
unoccupied :  these  conditions  being  applicable  onhf  to  the  ulte- 
rior obligation,  after  he  miaht  have  ceased  to  act  as  agent :  2. 
That  the  defender  did  not  lose  his  character  of  agent  by  ac- 
cepting, along  with  another,  a  voluntary  trust-disposition  of 
the  smbjeet  from  the  debtor,  while  he  continued  to  act  as  osten- 
sible agent,— the  debtor  not  ceasing  to  be  proprietor  by  the 
execution  of  such  voluntary  truet,  3.  The  claim  of  an  heri- 
table creditor,  under  a  poinding  of  the  ground,  to  the  whole 
articles  included  in  the  poinding,  cannot  be  diminished  or 
affected  by  expenses  incurred  without  his  permission,  in  paint- 
ing and  repairing  the  subject  of  his  security. 

This  was  an  action  for  payment  of  the  interest  on 
an  heritable  debt,  and  was  founded  on  a  letter  of  gua- 
rantee by  the  defender. 

In  1824,  Mr  R.  P.  Gillies,  advocate,  borrowed  the 
sum  of  £2000  from  Mrs  Kerr,  upon  an  heritable  secu- 
rity over  a  house  in  Great  King  Street,  and  a  small 
property  situated  in  the  town  of  Brechiu,  granting  at 
the  time  the  bond  now  sued  on.  The  defender  trans- 
acted the  loan  on  Mr  Gillies's  behalf,  and  it  was  then 
stipulated  that  he  should  grant  a  collateral  obligation 
for  payment  of  the  interest,  which  he  did  on  7th  Au- 
gust 1824,  in  the  following  terms : 

**  I  bind  and  oblige  myself  to  see  the  interest  due  to  Mr 
John  Fair  and  others,  trustees  for  Mrs  Jean  Forman  or  Kerr 
and  others,  on  bond  by  Robert  Pearce  Gillies,  Esq.,  advocate, 
dated  30th  July  and  5th  August  1824,  for  £2000,  regularly 
paid,  so  long  as  I  act  as  his  agent,  and  even  thereafter,  so  long 
as  the  house  in  King  Street,  comprehended  as  part  of  the  secu- 
rity in  the  bond,  shall  remain  the  property  of  Mr  Gillies,  and 
shall  be  possessed  by  him,  or  be  unoccupied." 

The  sum  in  the  bond  was  subsequently  reduced,  by 
a  partial  payment,  to  £1500. 

Mr  Gillies's  affairs  having  become  embarrassed,  he, 
upon  15th  June  1825,  executed  a  trust-disposition  of 
his  estate  in  favour  of  his  brother  and  the  defender, 
and  on  23d  March  1826,  he  also  granted  in  the  defen- 
der's favour  an  assignation  of  his  furniture,  but  no  in- 
strument of  possession  was  executed.  In  1832,  this 
furniture  was  sold  by  the  defender,  but  before  the  sale, 
the  agent  for  the  pursuers  obtained  a  letter  from  him 
in  the  following  terms : 

*'  Edinburgh,  31s/  May  1832 As  trustee  for  Mr  Gillies's 

creditors,  I  acknowledge  that  you  shall  finally  be  equally  en- 
titled to  the  proceeds  of  the  sale  of  the  goods  belonging  to  him, 
now  advertised,  as  if  you  had  used  legal  diligence  against  them 
before  their  removal  from  the  premises." 

The  defender,  out  of  the  proceeds  of  the  sale,  re- 
paired and  painted  the  house.  The  rent  falling  short 
of  the  interest,  and  the  defender  being  in  advance,  he 
intimated  that  he  would  no  longer  pay  the  interest, 
and  on  15th  June  1836,  he  served  a  notice  of  protest, 
referring  to  the  original  obligation, — ^intimating  that 
hia  obligation  had  come  to  an  end,  he  having  long 
ceased  to  act  as  agent  of  Mr  Gillies,  and  the  dwelling 
house  referred  to  having  been  for  a  considerable  period, 
and  being  at  present  occupied  by  a  tenant, — ^reciting 
the  letter,  and  repeating  the  statement  that  he  was  in 
advance,  and  intimating  that  he  held  himself  no  longer 
liable  for  payment  of  the  interest, — calling  upon  the 
pursuers  to  take  the  management  of  the  property, — and 
protesting,  that  in  the  event  of  their  not  doing  so,  and 
the  same  being  left  in  his  management,  he  should  only 
be  liable  and  accountable  for  the  free  rents  of  the  subject. 


The  present  action  was  then  brought,  concluding  for 
payment  of  last  bygone  term's  interest,  and  for  the  fu- 
ture sums  to  fall  due. 

In  defence  it  wbs  pleaded — 1.  The  defender  having 
ceased  to  act  as  the  agent  of  Mr  Gillies,  and  the  house 
in  question  not  now  remaining  the  property  of  Mr 
Gillies,  or  at  least,  being  neither  possessed  by  him  nor 
unoccupied,  no  claim  can  be  maintained  against  the 
defender  upon  his  obligation  for  payment  of  past,  cur- 
rent, or  future  interests.  2.  The  furniture  and  effects 
in  question  not  being  the  property  of  Mr  Gillies,  the 
debtor  in  the  bond,  but  belonging  to  his  creditors,  or 
trustees  for  their  behoof,  any  diligence  used  by  the 
pursuers,  with  a  view  to  attach  them  previous  to  their 
removal  from  the  premises  in  1832,  would  not  have 
been  effectual ;  and  hence  the  pursuers  are  not  now 
entitled  to  the  proceeds  thereof.  3.  In  accounting 
with  the  pursuers  for  bygone  intromissions,  the  defen- 
der is  entitled  to  deduct  from  the  proceeds  of  the  fur- 
niture and  effects  sold,  or  from  the  rents  already  re- 
ceived by  him,  the  sum  disbursed  by  him  in  painting 
and  repairing  the  house,  in  respect  that  expenditure 
was  incurred  under  consent  or  authority  from  the  pur- 
suers' agent,  and  was  likewise  an  ordinary  and  neces- 
sary act  of  administration.  4.  At  least  the  pursuers 
having  already  received,  or  being  hereafter  to  receive, 
the  fbll  benefit  of  the  above  expenditure,  they  are 
bound  to  pay,  or  allow  credit  for  the  same,  on  a  prin- 
ciple of  melioration  or  recompence,  not  being  entitled 
to  enrich  themselves  at  the  expense  of  the  competing 
creditors,  by  whom  the  property  has  been  meliorated, 
and  the  sums  expended.  5.  The  pursuers  having  al- 
ready received,  in  the  shape  of  interest,  not  merely  the 
whole  rents  derived  from  the  property,  but  the  whole 
proceeds  of  the  furniture  and  effects  sold,  their  present 
claim  is  groundless.  6.  The  pursuers  are  now  bound 
to  take  possession  of  the  house,  and  cannot  insist  upon 
the  defender  or  Mr  Gillies's  general  creditors  retaining 
the  management  thereof,  and  at  the  same  time  claim 
current  or  future  interest  from  the  defender,  either 
under  his  obligation,  or  otherwise;  or,  in  the  event  of 
the  pursuers  declining  to  take  possession,  and  still  leav- 
ing the  house  under  the  management  of  the  defender, 
they  can  only  demand  from  him  the  free  rents  or  pro- 
fits, after  the  ordinary  deductions  for  repairs,  expenses 
of  management,  and  other  charges. 

The  pursuers  maintained — 1.  The  defender,  in  con- 
sequence of  the  obligation  undertaken  by  him,  is  liable 
for  the  regular  payment  of  the  interest  on  the  debt  due 
to  the  pursuers.  2.  The  defender  is  not  relieved  from 
his  obligation  by  having  taken  a  conveyance  in  his  own 
favour  to  Mr  Gillies's  estate,  or  having  become  trustee 
for  Mr  Gillies,  more  especially  as  the  object  of  the 
conveyance,  and  one  of  the  purposes  of  the  trust  was 
for  the  security  and  relief  of  the  defender,  in  conse- 
quence of  his  having  undertaken  that  obligation.  3. 
The  defender's  obligation  was  not  terminated  by  his 
having  let  the  house  temporarily,  and  at  a  rent  inade- 
quate to  the  payment  of  the  interest,  and  without  com- 
munication with  the  pursuers.  4.  The  defender  not 
having  given  timeous  notice  previous  to  Whitsunday 
1836,  that  his  obligation  was  to  be  considered  at  an 
end,  he  is  in  any  view  liable  for  the  half-year's  interest 
due  at  that  term.    5.  In  virtue  of  the  arrangement 
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Police,  are  provided  for  by  the  15th  section  of  2  Gul. 
IV.c.  87: 

'*  And  be  it  farther  enacted,  That  it  shall  be  the  duty  of  the 
said  general  commissionere,  named  or  elected  under  thin  Act, 
and  tbey  are  hereby  authorised  and  empowered  to  estimate, 
assess,  levy,  and  apply  the  sums  of  money  herein-after  autho- 
rised to  be  raised  for  the  purposes  of  this  Act,  and  to  appoint 
treasurers,  collectors,  clerks,  surveyors,  and  all  other  persons 
employed  in  the  execution  of  this  Act,  as  to  whom  the  power 
of  appointment  is  not  vested  elsewhere,  and  to  remove  them  at 
pleasure ;  to  fix  the  number  of  lieutenants,  assistant  clerks,  cri- 
minal officers,  seijeants,  watchmen,  watch-house  keepers,  turn- 
keys, scavengers,  and  other  inferior  officers  to  be  employed,  and 
the  wages  to  be  paid  to  them,  and  to  increase  or  diminish  their 
numbers  from  time  to  time  as  they  shall  see  cause ;  to  make 
orders  and  regulations  relative  to  the  lighting,  cleaning,  guard- 
ing, watching,  and  patrolling  the  streets,  passages,  and  lanes, 
and  maintaining  peace,  quiet,  decency,  and  good  order  within 
the  aforesaid  bounds  of  police ;  and  to  pass  such  regulations  as 
they  shall  think  fit,  in  order  to  prohibit  or  lessen  the  nuisance 
arising  from  the  beating  of  carpets  in  the  streets  and  lanes,"  &c. 

The  defences  contained  a  denial  of  the  averments  in 
the  summons,  and  imputed  the  accident  to  the  pursuer 
having  fallen  on  the  pavement  in  an  attempt  to  escape 
from  the  policemen,  on  being  apprehended  for  fighting 
on  the  street.  The  defenders  maintained  separate  de- 
fences. 

Stuart  pleaded — The  defender,  Mr  Stuart,  pleads, 
that  as  against  him  the  action  is  irrelevantly  and  in- 
competently laid,  in  respect,  (1.)  That  while  there  are 
no  personal  conclusions  against  him,  the  Statute  libelled 
does  not  authorise  the  Commissioners  of  Police  to  sue 
or  be  sued  in  name  of  their  superintendent,  that  being 
the  only  office  in  the  establishment  held  by  the  defen- 
der, and  the  only  character  in  which  it  is  attempted  to 
make  him  a  party  to  this  action.  (2.)  That  if  the  sum- 
mons can  be  read  as  directed  against  the  defender 
personally,  he  is  not  responsible  for  a  delict  said  to 
have  been  committed  by  an  inferior  officer  of  police, 
not  in  discharge,  but  in  violation  of  his  duty. 

Thomson  fieaded — The  Commissioners  of  Police, 
again,  as  represented  by  the  defender,  Mr  Thomson, 
their  clerk,  plead,  that  no  relevant  or  competent  ground 
of  action  has  been  libelled  against  them  in  their  official 
character,  in  which,  alone,  ^ey  are  called  as  defenders, 
in  respect,  (1.)  That  the  wrong  complained  of  by  the 
pursuer  is  not,  as  required  by  the  clause  of  the  Statute, 
on  which  alone  the  action  is  laid  against  them,  said 
to  have  been  done,  or  ordered  by  them.  (2.)  That 
they  are  in  no  case  liable  for  the  acts  of  the  inferior 
officers  of  the  establishment,  whom  they  do  not  ap- 
point ;  more  particularly  in  matters  touching  the  crimi- 
nal department  of  the  police,  with  which  it  is  not  their 
province  to  interfere ;  and,  (3.)  That  while  the  sum- 
mons does  not  conclude  against  them  personally,  there 
are  no  funds  under  their  control,  as  commissioners, 
which  can  be  made  liable  for  the  wrongful  acts  of  the 
inferior  officers. 

"MAcVBy  pleaded — (1.)  That  on  the  occasion  libelled, 
he  acted  strictly  in  the  proper  discharge  of  his  duty  as 
a  night  watchman  of  the  police  establishment.  (2.) 
That  in  so  far  as  the  action  is  laid  on  the  alleged  in- 
jury to  the  pursuer's  leg,  the  statement  in  the  summons 
is  irrelevant,  and  insufficient  to  support  the  conclusions 
against  the  defender,  in  respect  it  is  not  distinctly 
averred  that  he  struck  the  pursuer  with  his  baton, 


while  he  is  not  responsible  for  the  delict  of  another 
officer. 

The  defenders  generally /^^i/ed^  That  the  whole  pro- 
ceedings against  the  pursuer,  on  the  occasion  libelled, 
in  so  far  as  they  were  parties  to,  or  are  responsible  for 
the  same,  having  been  taken  against  him  regularly,  and 
according  to  law,  and  by  autliority  and  in  virtue  of  the 
Statutes  3d  Geo.  IV.,  chap.  78,  7th  Geo.  IV.  chap. 
115,  2d  Gul.  IV.,  chap.  87,  and  3d  and  4th  Gul.  IV., 
the  defenders  must  be  assoilzied  from  the  action,  with 
expenses. 

The  case  having  come  before  the  Lord  Ordinary  on 
summons  and  defences  for  the  disposal  of  the  prelimi- 
nary defences,  his  Lordship  (Uth  July  1837,) 

*'  having  heard  parties*  procurators,  and  considered  the  sum- 
mons and  defences, — Sustains  the  first  defence  of  the  defender, 
James  Stuart,  and  also  sustains  the  first  defence  for  the  Com- 
missioners of  Police:  Finds  that  both  of  these  defences  are 
preliminary,  and  exclusive  of  the  summons  as  now  laid ;  and 
therefore,  in  regard  to  those  parties,  dismisses  the  action,  and 
decerns :  Finds  them  entitled  to  their  expenscfs,  and  allows  an 
account  thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor: 
And  in  regard  to  the  defender,  Mackay,  appoints  the  cause  to  be 
enrolled,  that  parties  may  be  heard  on  its  farther  preparation. 

"  Note. — The  Lord  Ordinary  gives  no  opinion  on  the  ques- 
tion, how  far  it  is  incompetent  in  any  circumstances,  and  under 
any  form  of  action,  to  render  the  Commissioners  of  Police,  as 
the  administrators  of  the  funds  levied  for  the  protection  of  the 
inhabitants,  answerable  for  the  misconduct  of  the  watchmen,  or 
other  subordinate  officers.  The  only  point  here,  properly  pre- 
liminary, is,  whether  or  not  the  present  summons  can  be  sus- 
tained as  legitimately  raising  the  question  of  liability  ?  and  he  is 
of  opinion  that  it  cannot.  In  so  fiu*  as  the  commissioners  are 
concerned,  it  is  rested  on  the  18th  section  of  the  Police  Act, 
authorising  the  general  commissioners  '  to  sue,  or  to  be  sued  in 
name  of  their  clerk,  or  collector,  or  treasurer,  for  the  time  being.' 
And  accordingly,  John  Thomson,  the  present  clerk  of  the  police 
establishment,  is  called  and  concluded  against,  as  representing 
the  commissioners.  But  the  clause  in  the  Statute  referred  to, 
is  expressly  limited  to  the  case  of  the  commissioners  suing,  or 
being  sued  for  anything  '  done,  or  ordered  by  them,  in  virtue 
of  this  Act'  And  the  summons  certainly  sets  forth  nothing 
which  fiills  under  that  description.  Accordingly,  at  the  debate, 
the  case  against  the  commissioners  appeared  to  be  rested,  not  so 
much  on  the  Statute,  as  on  the  responsibility  at  common  law, 
for  the  subordinate  officers  employed  by,  and  paid  out  of  the 
funds  of  the  police.  It  is  evident,  that  in  an  action  on  that 
head,  it  would  be  requisite  to  give  some  much  more  distinct  in- 
timation of  the  nature  and  ground  of  that  liability,  than  is  to  be 
found  in  the  present  summons.  But,  at  all  events,  that  ground 
of  action  is  totally  different  from  that  of  the  acts  libelled,  being 
done  or  ordered  by  them  '  in  virtue  of  the  Statute,'  which,  as 
has  been  already  mentioned,  is  the  indispensable  condition  of 
the  competency  of  any  procedure  against  them  through  the 
medium  of  their  derk,  collector,  or  treasurer. 

"  2dhf^  As  to  Stuart,  the  superintendent,  the  case  is,  if 
possible,  clearer.  He,  it  will  be  observed,  is  not  called  or  con* 
eluded  against  personally  in  the  summons.  He  is  called  with 
the  Commissioners  of  Police  of  the  city  of  Edinburgh,  *  as 
answerable  for  the  proceedings  and  conduct  of  their  officers ;  * 
and  '  the  said  James  Stuart  and  John  Thomson,'  are  described  as 
'  defenders,  in  behalf  of,  and  as  representing  the  said  Commis- 
sioners of  the  Edinburgh  Police  establishment,  conjunctly  and 
severally,  or  severally,'  &c.  In  short,  it  appears  from  the  sum- 
mons, as  laid,  that  Stuart  is  called,  like  the  defender,  Thomson, 
only  for  the  purpose  of  reaching  the  commissioners  as  adminis- 
trators of  the  police  funds.  It  is  true,  that  at  the  debate,  the  pur- 
suer proposed  to  amend  the  summons,  by  striking  out  the  letter 
'  s'  at  the  end  of  the  word  '  defender,'  in  the  passage  last  quoted ; 
by  which  amendment,  it  seemed  to  be  thought  it  might  bo  con- 
verted into  a  BUinmons,  personally  concluding  against   Stuart, 
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the  superintendent :  but  the  Lord  Ordinary  does  not  think  that 
such  an  amendment  can  be  received.  It  is  clear,  from  the  whole 
structure  of  the  summons,  that  it  is  not  directed  personally 
against  Stuarf.  In  that  part  of  it  which  sets  out  his  liability, 
he  is  joined  with  the  Commissioners  of  Police  of  the  city  of 
Edinburgh,  against  whom  no  personal  liability  is  alleged ;  and 
besides,  there  is  not  a  single  fact  or  ground  in  law  set  forth  for 
holding  the  defender,  the  superintendent  of  police,  personally  li- 
able for  the  misconduct  of  the  watchmen, — a  responsibility  so 
novel,  and  so  extensive  in  its  operation,  as  to  require  some  very 
distinct  statement,  indeed,  of  the  grounds  on  which  it  is  rested, 
BO  that  even  if  the  summons  could  be  construed,  as  directed 
personally  against  the  superintendent,  it  is  defective  in  another 
essential  particular,  inasmuch  as  it  does  not,  in  compliance  with 
the  Judicature  Act,  set  forth  the  grounds  of  the  action  in  terms 
sufficiently  positive  and  clear,  as  so  relatively  and  legally  to  de- 
duce the  conclusions  against  the  defender." 

The  pursuer  reclaimed : 

Lord   Giilies. — I  think  this  interlocutor  roust  be  altered. 
The  proceedings  complained  of  are  of  a  roost  wanton  and  op- 
pressive nature.     Indeed  they  are  so  bad,  that  I  can  scarcely 
conceive  any  thing  wor&e ;  and  if  this  action  be  not  sustained  as 
competent  against  some  other  parties  than  the  one  alleged  to 
have  done  the  injury,  it  will  be  tantamount  to  no  redress  to 
hold  Mackay  alone  liable.     The  action  is  laid  against  the  man 
alleged  to  have  done  the  injury,  viz.,  Mackay, ^nd  also  against 
Stuart  as  superintendent  of  the  police,  and  Thomson  as  the 
clerk  of  the  commissioners,  and  they  are  sought  to  be  rendered 
liable  through  him.     No  one  can  doubt  that  Mackay  is  liable, 
if  this  injury  be  proved;  but  as  I  have  said,  it  will  be  little 
remedy  for  this  pursuer,  if  Mackay  be  alone  responsible.    Then 
as  to  the  superintendent,  there  are  no  conclusions  against  him 
personally,  neither  are  there  any  against  the  commissioners  per- 
sonally ;  but  the  conclusions,  such  as  they  are,  are  put  in  with 
the  view  of  reaching  the  police  funds.     (His  Lordship  read  the 
conclusions  of  the  summons).     It  was  attempted  to  amend  the 
summons,  by  obtaining  the  Lord  Ordinary's  leave  to  strike  out 
the  letter  *  s,'  so  as  to  reach  the  superintendent  personally,  but 
this  his  Lordship  refused,  on  the  grounds  stated  in  his  note. 
Now,  I  differ  from  his  Lordship.     I  think  the  amendment  ought 
to  have  been  received,  on  the  grounds  there  stated ;  but  the 
three  months  have  elapsed  which  are  allowed  by  the  Statute  for 
citing  the  superintendent,  so  the  amendment  cannot  now,  on 
that  ground,  be  received.     Therefore,  so  (kr  as  that  part  of  the 
case  IS  concerned,  I  agree  with  the  Lord  Ordinary.     As  to  the 
rest  of  the  case,  I  am  not  so  clear  that  his  Lordship  is  right. 
The  defences  which  are  sustained  are  these.     (His  Lordship 
read  them  from  the  record).     It  was  said,  and  said  rightly  I 
think,  that,  although  the  first  defence  for  Stuart  be  admitted  to 
be  wrong,  viz.,  that  the  commissioners  cannot  be  sued  as  for  real 
injury  through  the  superintendent,  it  is  obvious  that  they  may 
be  sued  for  injury,  such  as  is  complained  of,  through  their  clerk. 
Therefore,  the  Lord  Ordinary  must  be  wrong  in  sustaining  the 
first  defence  for  Thomson,  because  the  Statute  says,  they  may  be 
sued  by  and  through  their  clerk ;  and  it  cannot  be  that  no  rele- 
vant ground  has  been  laid  against  the  commissioners  in  their 
official  capacity,  because  I  think  the  Statute  there  again  is 
against  this  view.     It  is  said  the  commissioners  did  not  order 
this  wrong  to  be  done.     That  maybe  true;  but  the  act  was 
done  by  a  party  in  the  execution  of  his  office,  or  while  sent  on 
duty ;  and  if  so,  are  the  commissioners  not  responsible  for  that  ? 
The  Statute  says  as  to  the  actions — (His  Lordship  read  the 
134th  section  of  3d  Geo.  IV.  c.  78).     Well,  then,  here  is  op- 
pression and  real  injury  libelled  against  a  man  who,  it  is  ad- 
mitted, was  on  duty  that  evening.     Now,  I  hold  that  the  sum- 
mons is  relevant  to  infer  liability  against  the  commissioners,  for 
I  consider  that  they  are  liable  officially  for  real  injury,  where 
it  has  arisen  out  of  the  fault  of  people  employed  in  the  execu- 
tion of  the  offices  pointed  out  by  the  Statute. 

Lord  Alackenzie — I  concur  entirely  with  Lord  Gillies  on  the 
two  points  to  which  he  has  spoken.  The  averments  in  the 
summons  are  very  broad,  and  the  ofifence  is  most  atrocious,  if 
true.     No  doubt  it  is  met  by  a  flat  denial ;  but  meantime  we 


must  assume  the  statement  of  the  pursuer  to  be  troe ;  and  I 
think  the  statement  in  the  summons  is  relevant  under  the 
Statute.  In  regard  to  Stuart,  I  think,  with  Lord  Gillies,  that 
the  amendment  ought  to  have  been  received,  but  now  it  cannot, 
in  consequence  of  the  limitation.  As  to  the  commissioners  of 
police,  the  grounds  of  the  Lord  Ordinary's  opinion  are  so  narrow, 
that  I  cannot  coincide  with  him  in  assoilzieing  them,  because  the 
act  complained  of  was  not  one  ordered  to  be  done  by  the  Statute. 
That  is  too  strict  an  interpretation.  The  action  complains  of  an 
act  done  by  one  of  the  watchmen  at  the  time  on  duty.  It  it  ad- 
mitted, or  at  least  not  denied,  that  he  was  on  duty.  Now,  I  think 
the  oommissioners  are  liable  for  him.  The  management  of  the 
watchmen  is  not  put  under  the  control  of  the  commissioners ;  but 
I  think  the  I5th  section  gives  them  such  a  superintendence,  that 
they  or  the  funds  are  liable  for  an  offence  committed  by  the 
watchmen.  The  Statute  implies,  I  think,  that  the  commission- 
ers might  be  called  to  answer  for  those  grounds  of  complaint 
stated  in  the  Statute  at  least.  My  opiniou  is,  that  they  are 
liable  to  be  so  called  under  the  Statute. 

Lard  Corehouse — I  entirely  agree.  The  superintendent  can- 
not be  here,  from  the  shape  of  the  case;  but  I  think  it  is  one  of 
the  clearest  cases  of  implication,  that  the  commissioners  are, 
and  may  be  competently  called  to  answer  for  injury  done  by  the 
watchmen  on  duty.  I  agree  that  the  Statute  is  not  so  well 
worded  as  it  might  be ;  but  I  think  I  can  see  that  this  is  the 
Mr  meaning  and  intention  of  the  Statute.  Ifthfeyare  not  to 
be  liable  for  such  gross  outrages  as  here  complained  of,  it  would 
be  very  injurious  to  the  weU-being  of  so  large  a  city ;  and  I 
cannot  adopt  a  construction  of  the  Statute  which  throws  the 
whole  responsibility  on  the  watchmen.  As  to  the  competency 
of  the  action,  I  think  it  is  properly  brought,  and  that  it  does  not 
require,  under  the  Statute,  any  conclusion  other  than  those  in 
the  summons  to  reach  the  funds. 

Lord  President  concurred. 

The  Court 

"  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
assoilzies  James  Stuart,  and  to  that  extent  refuse  the  desire  of 
the  reclaiming  note;  and  of  new,  find  the  said  James  Stuart 
entitled  to  expenses,  and  remit  the  account  thereof  to  the  audi- 
tor to  tax  the  same  and  report :  Recal  the  said  interlocutor,  in 
so  far  as  it  sustains  the  first  defence  for  the  coromissionera  of 
police,  and  finds  them  entitled  to  expenses,  dismissing  the  action : 
Find  the  action  competent  as  laid  against  the  said  commission- 
ers, and  remit  to  the  Lord  Ordinary  to  proceed  as  shall  be  just, 
reserving  all  questions  of  expenses  between  the  said  commis- 
sioners and  the  pursuer :  Quoad  ultra,  adhere  to  the  interlocu- 
tor reclaimed  against." 

I4>rd  Ordinary,  FuUerton. — Act.  Dean  of  Faculty  (Hope), 

Pattison;  James  Iinrie,  Agent Alt.  Solicitor- General  (Ru- 

therfurd),  T.  Maithind;  Roderick  Mackenzie,  W.S.,  Agent 

B.,  Clerk [G.D.F.J 

UiF^fruary  1838. 

FiasT  Division (G.D.F.) 

No.  121. — Poor  Agnes  Kebr  or  M' Robert  and  Hus- 
band, Purstiers,  v.  Alexander  Mabtin,  Defen- 
der. 

Process — Proof—  E  vidence—  A  pparency —  Heir—  Minor — Title 
to  Sue — A  party  brought  an  action  of  reduction  on  alleged 
apparency,  for  the  purpose  of  setting  aside  an  infeftment 
affecting  the  estate,  to  which,  as  heir,  she  would  be  entitled  to 
succeed.  The  defender  denied  the  apparency,  and  averred  that 
she  was  illegitimate ;  or,  at  all  events,  supposing  her  to  be  legiti^ 
nuite,  that  she  had  two  brothers,  who  were  pr^erable,  and  who 
were  not  known  to  be  dead.  She  admitted  that  she  had  had 
two  brothers,  but  stated  that  they  had  died  forty  years  ago. 
The  Lord  Ordinary  directed  an  issue  to  be  prepared,  with  the 
view  of  trying  the  question  of  apparency,  laying  the  onus  on 
the  defender  to  prove  that  the  brothers  of  the  pursuer  were  not 
dead;  but  the  Court,  on  a  reclaiming  note,  ordered  the 
pursuer,  previously  to  going  to  the  jury  trial,  to  give  w 
I        a  condescendence  of  the  whole  facts  and  circumstances  she 
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knew,  ttnding  to  establish  the  death  of  the  brothers :  the  ground 
of  the  decision  being,  that  no  more  should  be  required  of  the 
pursuer  here,  than  if  she  were  pursuing  a  service  before  an  in- 
quest ;  therefore,  tnat  the  onus  of  proving  the  death  of  the 
brothers  lag  not  on  her,  but  on  the  defender ;  but,  in  order  that 
the  defender  might  not  suffer  in  the  jury  trial  by  the  pursuer 
leadiug  all  her  evidence  first,  which  she,  as  pursuer  of  the  issue, 
was  entitled  to  do,  and  thereby  prejudicing  the  evidence  to  be 
led  by  him  inproofofthe  survivancy,  and,  farther,  in  order  to 
prevent  injury  to  the  defender  from  surprise  at  the  trial,  the 
facts  and  circumstances  known  to  the  pursuer,  in  regard  to  the 
death  of  the  brother,  ^c,  were  appointed  to  be  condescended 
on  by  her —  Opinion  of  Lord  Ordinary,  that  mere  apparency 
is  a  good  title  to  challenge  a  predecessor's  settlement  of  leasC' 
hold  property,  granted  in  minority. 

The  defender,  through  his  wife,  Isabella  Kerr,  a 
minor,  became  possessed  on  her  death,  by  general 
conveyance  in  1821,  of  her  heritable  property  holding 
burgage.  In  1822,  the  present  pursuer  raised  a  de- 
clarator, setting  forth,  that  she  was  infefl  in  the  same 
property  by  seisin  following  on  a  cognition  of  the 
Magistrates  of  Stranraer,  and  that  she  had  a  prefer- 
able title  to  the  defender.  Defences  were  given  in  by 
Martin  to  this  action,  denying  that  the  pursuer  was 
the  nearest  heir  of  Isabella  Kerr,  and  farther  stating, 
that  the  pursuer  was  illegitimate,  and  that  she  had  a 
brother,  who  would  supersede  her.  Martin,  besides, 
brought  a  reduction  of  the  cognition  and  instrument 
of  seisin  as  inept,  setting  forth  the  general  disposition 
in  his  favour  as  his  title  to  pursue.  In  the  reduction, 
the  production  was  satisfied  by  the  present  pursuer : 
and  the  present  defender,  the  pursuer  of  the  reduction, 
averring  that  the  present  pursuer  was  illegitimate,  the 
Lord  Ordinary,  on  27th  February  1824, 

"  Having  heard  partiei'  procurators  in  the  conjoined  actions  of 
reduction  and  d«^clarator,  before  answer  appoints  the  pursuer  of 
the  reduction,*'  the  present  defender,  '*  to  state  in  a  special  con- 
de^cendence,  the  facts  and  drcumatances  he  avers  and  offers  to 
instruct  as  to  the  marriage  of  Mary  Bone  with  Taylor." 

An  investigation  took  place,  when  it  appeared  that 
the  present  pursuer  was  the  daughter  of  John  Kerr 
and  Mary  Bone,  unmarried  parties,  and  who,  besides, 
had  two  other  illegitimate  children,  brothers  of  the 
pursuer ;  and  in  the  interval  lietween  the  birth  of  the 
pursuer  and  the  marriage  of  her  mother,  Mary  Bone, 
with  her  reputed  father  John  Kerr,  another  marriage 
had  been  contracted  by  Mary  Bone  with  a  person  of 
the  name  of  John  Taylor.  A  certificate  of  the  mar- 
riage was  produced  from  the  records  of  the  parish, 
and  put  in  process ;  when  the  Lord  Ordinary,  Eldin, 
4th  June  1824,  assoilzied  the  defender  from  the  con- 
clusions of  the  declarator,  and  decerned  in  his  favour 
in  the  reduction  of  the  cognition  and  sasine. 

Both  interlocutors  were  pronounced  inforo  content 
tioso  of  the  parties.  The  present  pursuer  gave  in  no 
representation  to  the  Lord  Ordinary,  and  no  reclaim- 
ing petition  to  the  Court,  and  in  due  time  a  final  de- 
cree of  reduction  and  absolvitor  was  extracted  ;  and 
thereafter,  the  defender  Martin  completed  his  title  by 
infeflment,  which  was  duly  recorded.  Thereafter,  in 
1831,  the  pursaer  presented  an  application  to  be  re- 
poned  against  the  extracted  decree  of  Lord  Eldin, 
and  to  be  admitted  to  the  poors'  roll ;  but  the  appli- 
cation was  refused.  Subsequently  she  was  admitted 
to  the  poors'  roll,  when  she  brought  this  action  of  re- 
duction of  the  decree  by  Lord  Eldin^and  concluded 


also  for  reduction  of  the  disposition  to  the  defender 
by  his  wife  in  1821,  and  of  the  whole  of  his  titles  fol- 
lowing thereon. 

In  reference  to  the  connection  between  Mary  Bone 
and  John  Kerr,  the  defender  averred,  that  several 
children  were  born  to  the  parties  before  the  marriage 
of  Mary  Bone  with  Taylor,  and  that  there  were  two 
sons,  Robert  and  John,  both  of  whom  went  abroad, 
and  it  was  not  known  that  they  were  not  now  in  life ; 
and  that  of  the  marriage  with  Taylor  there  were  several 
children,  some  of  whom  were  alive  when  Bone  married 
Kerr.  The  pursuer,  Agnes  Kerr,  denied  these  statements 
generally,  but  admitted  that  she  had  two  brothers  (of 
the  connexion  of  Mary  Bone  and  Kerr),  <*  but  denied 
that  they  are  still  in  life,  and  tliat  they  are  not  known 
to  be  dead,"  and  alleged  that  the  pursuer's  father  was  the 
second  of  four  brothers.  The  eldest,  William  Kerr,  a 
merchant  in  London,  died,  leaving  three  sons,  all  still 
living  ;  the  second,  John,  was  the  pursuer's  father,  and 
she  was  universally  recognised  and  reputed  to  be  his 
daughter ;  the  third,  Daniel,  died  the  first  of  the  family, 
leaving  no  issue,  and  the  fourth,  James,  merchant  in 
Stranraer,  was  the  father  of  Isabella  Kerr.  The  pur- 
suer is  the  only  surviving  child  of  John  Kerr.  It  is 
sworn  by  two  respectable  witnesses  on  the  pursuer's 
cognition  in  the  burgage  tenement,  whose  deposition 
is  subjoined  to  her  petition  to  the  magistrates,  that 
"  Agnes  Kerr,  the  pursuer,  is  the  only  child  of  the  de- 
ceased John  Kerr,  now  in  life."  Her  two  brothers^ 
Robert  and  John  Kerr,  died,  the  former  upwards  of  forty» 
and  the  latter  upwards  of  thirty-six  years  ago,  without 
issue.  At  the  time  of  her  birth  her  parents  were  not 
married ;  and  before  her  mother,  Mary  Bone,  was 
married  to  her  father,  John  Kerr,  she  contracted  a 
marriage  with  John  Taylor,  which  subsisted  for  about 
twelve  years.  On  the  death  of  Taylor,  Mary  Bone 
was  regularly  married  to  John  Kerr,  and  the  pursuer 
was  thereby  legitimated,  and  entitled  to  all  the  privi- 
leges of  a  lawful  child. 

When  the  case  was  last  before  the  Court,  on  6th 
February  1836,  their  Lordships  held,  that  the  pursuers 
were  barred  from  pleading  that  the  original  decree 
proceeded  without  a  regular  conjunction,  and  accord- 
ingly remitted  to  the  Lord  Ordinary  to  proceed  fur- 
ther. 

Thereafter  the  pursuers  brought  a  supplementary 
actidn,  which  was  conjoined  with  the  present,  in  which 
they  called  for  reduction  of  the  same  decree,  on  the 
ground  that  no  regular  conjunction  had  taken  place. 

The  Coturt,  however,  on  7th  July  1836,  dismissed 
the  supplementary  action,  and  found  that  Lord  Eldin's 
judgment  had  the  effect  of  excluding  the  pursuer  from 
insisting  in  the  action  qiioad  the  burgage  property  ; 
but,  quoctd  ultra,  remitted  to  the  Lord  Ordinary  to 
hear  parties  as  to  the  effect  of  the  said  decree  in  all 
other  respects,  reserving  all  questions  of  expenses. 

The  point  remaining  over  was  the  question,  whether 
the  pursuer  was  entitled  to  set  aside  the  disposition  by 
the  defender's  wife  to  the  defender  in  1821,  which,  be- 
sides the  burgage  property,  conveyed  riglit  to  certain 
leasehold  property. 

Against  this  claim  the  defender  pleaded — The  pur- 
suer having  been  bom  a  bastard,  and  her  mother  hav- 
ing afterwards  married  a  person  confessedly  not  the 
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pursuer's  father,  the  subsequent  marriage  of  the  pur« 
suer's  mother,  and  reputed  or  alleged  father,  had  not, 
in  law,  the  effect  of  conferring  on  the  ptmsuer  the  status 
and  privileges  of  a  lawful  child,  especially  in  a  question 
affecting  the  rights  of  third  parties  ;  and  even  were  it 
otherwise,  it  would  be  incumbent  on  her  to  prove  the 
death  of  her  brothers,  and  that  they  had  no  issue* 

The  pursuer  pleaded — 1.  An  apparent  heir  is  en- 
titled to  reduce  any  infeftment  affecting  the  estate,  to 
which,  as  heir,  he  is  entitled  to  succeed :  Bell's  Prin- 
ciples, §  1683.  Rutherford  «.  Nisbett's  Trustees.  Nov. 
12,  1830 ;  9  S.  and  D.  3.  2.  Leases  descend,  and  are 
vested  in  the  heir,  to  the  fullest  effect,  by  mere  ap- 
parency, without  service:  Ersk.  III.  8.  77;  Bell's 
Principles,  and  cases  there  cited,  §  1680 ;  Jhid,  §  1854. 
3.  The  disposition  and  settlement  in  question  having 
been  executed  by  a  person  who  never  attuned  majority, 
and  who,  therefore,  could  not  gratuitously  alter  the 
order  of  her  heritable  succession,  is  null,  and  may  at 
any  time  be  reduced  at  the  instance  of  the  heir,  or, 
failing  heirs,  at  the  instance  of  the  Crown,  as  uitimus 
Jueres  :  Bell's  Principles,  2090,  and  cases  there  cited ; 
Ibid.  2099. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  Wth  Jubf  1837. — The  Lord  Ordinary  having  heard  conuiel 
in  terms  of  the  remit  from  the  Court,  Prima,  Finds  that  the 
pursuer's  title  as  libelled,  setting  forth  that  she  is  heiress- 
apparent  of  the  now  deceased  Isabella  Kerr,  is  valid,  and  suffi- 
cic'nt  to  support  the  present  action,  if  not  competently  impeached 
or  offered  to  be  controverted :  Finds,  however,  that  as  the  de- 
fender denies  the  apparency,  he  is  entitled  to  have  an  oppor- 
tunity of  disproving  it,  by  an  issue  directed  to  try  the  fact : 
Secundo,  Finds  that  the  pursuer  is  not  barred,  either  by  the 
decree  pronounced  against  her  by  Lord  Eldin,  in  1824,  or  by 
the  judgment  of  the  Court  in  the  present  cause,  on  7th  July 
1836,  from  pursuing  a  reduction  of  the  general  disposition  and 
settlement,  in  so  far  as  she  seeks  to  vindicate  subjects  not 
libelled  on  in  the  former  action  before  Lord  Eldin ;  and  as  the 
chief  ground  on  which  the  pursuer  seems  now  to  rely  as  her 
plea  on  the  merits,  viz.,  that  her  predecessor  was  a  minor  when 
the  settlement  under  reduction  was  granted,  is  not  adoutted  by 
the  defender :  Finds,  that  in  order  to  exhaust  the  case  by  one 
trial,  an  Issue  should  be  given  to  the  pursuer  to  ascertain  whe- 
ther her  predecessor  was  a  minor,  to  be  put  alternatively  to  the 
jury,  when  the  issue  given  to  the  defender  is  tried,  and  remits 
this  case  to  the  jury  clerks  to  prepare  issues  quam  prtmaip,  in 
terms  of  these  findings. 

"  ^ote. — This  is  a  case  not  a  little  peculiar  and  extraordi- 
nary in  its  circumstances.  It  involves  more  than  one  question 
of  considerably  interest,  both  in  law  and  practice.  The  case 
having  been  already  before  the  Inner- House,  it  is  only  necessary 
to  refer  to  the  report  of  it,  which  will,  of  course,  be  now  re* 
perused.  A  brief  notice  of  the  different  points  which  now  re- 
main for  discussion  will  probably  suflSce, 

"  L  The  first  question  which  naturally  occurs  is,  whether 
the  judgment  of  the  Court,  sustaining  the  defences,  '  in  so  far 
as  relates  to  the  burgage  subjects  which  were  in  question  before 
Lord  Eldin,'  also  excludes  her  from  claiming  any  of  the  other 
property  of  her  predecessors,  which  was  not  in  dispute  in  the 
former  action  7  On  that  point,  it  is  thought  that  the  pursuer  is 
not  foreclosed.  No  doubt,  the  decree  of  Lord  Eldin,  reducing 
the  title  of  the  pursuer  on  the  burgage  subjects,  seems  to  have 
proceeded  on  the  view,  that  the  pursuer's  mother,  by  her  in- 
termediate marriage  with  another  husband,  in  his  Lordship's 
opinion,  could  not  legitimate  the  pursuer  by  a  subsequent  mar- 
riage with  her  father,  after  the  decease  of  her  first  husband. 
But  that  was  not  an  action  for  trying  and  deciding  the  status  of 
the  pursuer.  Her  lejg^itimacy,  no  doubt,  was  questioned  then, 
mid  so  far  as  the  decision  of  a  Lord  Ordinary  goes,  the  opinion 


of  the  learned  and  able  Judge  (Lord  Eldin),  before  whom  the 
former  case  depended,  may  be  quoted  as  a  high  authority  in  fa- 
vour of  the  defender ;  but  it  is  not  conclusive,  and  the  pursuer's 
status  was  not  determined  to  all  effect,  and  in  every  question, 
as  in  a  proper  consistorial  cause.  Hence,  though  the  interlocu- 
tor in  the  former  case,  as  being  held  a  decree  in  foro,  may  pro- 
tect the  defender  in  the  property  which  was  the  subject  of  that 
action,  it  can  hardly  be  held  as  barring  the  pursuer  from  claim- 
ing other  property  which  was  in  no  shape  the  subject  of  daim 
in  that  action.  This,  accordingly,  seems  to  have  been  the  ten- 
dency of  the  opinons  in  the  Inner-House,  when  this  case  was 
formerly  before  the  Court. 

"  11.  In  that  view,  the  next  question  whidi  arises  is,  whether 
the  pursuer  (independent  of  any  plea  in  law  arising  from  Loid 
Eldin's  judgment)  has  a  good  title  to  pursue  the  present  action? 

"  Upon  this  question,  the  Lord  Ordinary  conceived  that  it 
might  be  expedient  for  all  parries  to  have  the  quesdon,  as  to 
the  pursuer's  legirimacy,  argued  and  decided,  which  is  raised  by 
her  statement  on  record,  vis. :  *■  At  the  time  of  her  birth,  her 
parents  were  not  married,  and  before  her  mother,  Mary  Bone, 
was  married  to  her  father,  John  Kerr,  she  contracted  a  marriage 
with  John  Taylor,  which  subsisted  for  about  twelve  years.  Oo 
the  death  of  Taylor,  Mary  Bone  was  regularly  married  to  John 
Kerr,  and  the  pursuer  was  thereby  legitimated.'  (See  state- 
paent  8  for  pursuer,  in  revised  answers.)  The  pursuer  accord- 
ingly came  prepared  to  enter  into  a  learned  argument  to  prove, 
that  in  the  state  of  the  fiust  thus  set  forth,  she  was  entitled,  up- 
on all  the  authorities,  to  be  considered  as  the  legitimate  child 
of  her  parents.  The  defender,  however,  stated  that  he  did  not 
conceive  himself  bound  to  enter  into  that  legal  question,  as  he 
averred,  that  even  if  the  pursuer  was  legitimate,  she  was  not  the 
heir-apparent  of  her  &ther.  In  support  of  that  position,  the 
pursuer  referred  to  the  defender's  answers  to  the  13th  article 
of  the  defender's  condescendence,  in  which  answers  the  pur- 
suer '  admitted  that  she  had  two  brothers,  but  denied  that  they 
are  srill  in  life.'  Upon  that  answer,  the  defender  first  contended 
that  the  pursuer  was  bound  to  prove  their  death.  But  to  this 
it  seemed  obvious  to  answer,  that  if  the  pursuer's  admission  he 
referred  to,  the  whole  of  it  must  be  taken,  not  a  part ;  and  the 
entire  statement  as  set  forth  on  record  is,  that  the  pursuer's  two 
brothers  died  nearly  forty  years  ago. 

'*  As  the  case  now  stands,  therefore,  (the  defw»nder,  declining 
at  present  to  contest  the  pursuer's  legitimacy),  the  Lord  Ordi- 
nary conceives  that  the  present  must  be  assumed  as  a  process^ 
in  which  the  acknowledged  child  of  parties  deceased  pursues, 
as  apparent  heir,  for  vin£cation  of  a  right  belonging  to  such  heir, 
if  the  challenge  on  the  merits  be  successful ;  and,  therefore,  the 
question  comes  to  this, — If  apparency  be  a  sufficient  title  to  set 
aside  a  predecessor's  settlement  of  heritage  on  the  ground  of 
minority  ? 

"  On  this  question,  the  Lord  Ordinary  conceives  that,  in 
general,  little  doubt  can  be  entertained,  that  apparency  is  a  gtsod 
ground  for  enabling  an  heir  to  pursue  such  an  action  as  the  pre- 
sent, more  especially,  in  relation  to  such  a  subject  as  that  to 
whieh  her  present  action  is  now  limited.  This  is  a  leasehold 
property  held  under  Lord  Stair  in  the  town  of  Stranraer.  It 
requires  no  service  to  take  up  a  lease,  and  even,  if  the  property 
had  been  one  requiring  service,  the  decision  in  the  case  of 
Rutherford  v.  Sir  John  Nisbet's  Trustees,  (Fac.  Coll.  and 
Shaw's  Reports,  12th  November  1830,)  goes  fiur  to  show,  that 
even  a  settlement  of  such  an  estate  may  be  challenged  by  an 
heir-apparent.  Of  course,  however,  if  the  defender,  who  is 
sued  in  such  an  action,  is  advised  to  impeach  the  pursuer's  title, 
and  offer  to  prove  that  she  is  not  the  heir-apparent,  it  is  thought 
that  such  an  offer  is  relevant.  As  to  this,  the  oiras  of  impugn-. 
ing  the  pursuer's  title  must  be  laid  on  the  defender ;  and  that 
was  the  ground  of  the  first  finding  in  the  interlocutor  now 
pronounced, 

"  III.  The  remaining  finding,  as  to  the  course  proper  for  as- 
certaining the  fiict  on  which  the  merits  of  the  case  are  ultimately 
to  depend,  requires  no  explanation." 

The  defender  reclaimed.     At  advising, 

J),  M'NeiH  for  defendetf  maintained,  that  the  onus 
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dioald  not  lie  on  the  defender  to  prove  that  the  brothers 
of  the  pursuer  were  dead. 

Lord  GiHies Tn  peerage  cases,  it  is  held  that  you  must  not 

only  prove  your  propinquity,  but  also  the  death  of  every  person 
without  issue,  between  you  and  the  person  la&t  dereased,  holding 
the  peerage  :  but  I  am  not  prepared  to  say  that,  in  a  service,  the 
person  serving  has  any  thing  further  to  do  than  to  prove  his 
propinquity.  The  case  here  is  just  much  the  same  as  if  the 
pursuer  were  pursuing  a  service. 

Lord  Corelufuae. — The  same  rule  should  apply  here  that  holds 
in  a  service,  (for  the  positions  are  very  much  the  same),  and 
where  the  pursuer  of  a  brief  has  only  to  set  forth  and  prove  the 
propinquity.  If  another  party  be  competing  and  be  served,  then 
he  brings  a  reduction  of  the  first  service ;  and  if  the  latter  can 
prove  that  the  person  first  served,  is  served  to  a  remoter  party, 
and  that  a  nearer  la  alive,  the  service  of  the  first  would  fall. 
But  it  is  never  requisite  that  the  party  who  pursues,  and  who  is 
ill  competition  with  another,  should  first  give  in  a  condescen- 
dence of  such  other  matters  as  he  knows,  in  relation  to  hia 
dairo,  any  more  than  it  is  required  by  practice  in  a  service. 

Lord  Gillies. — But  the  difficulty  arises  in  another  way,  and 
to  which  Lord  Corehouse  has  not  adverted,  and  that  is,  that  if 
an  issue  be  taken  here  by  the  pursuer,  and  the  parties  go  to 
trial,  the  whole  proof  for  the  pursuer  is  first  taken,  before  the 
defender  can  move  in  his  proof:  in  which  way  the  circumstances 
as  to  the  presumption  of  death  is  first  settled,  thereby  riding 
over  the  rest  of  the  case ;  so  that  an  injury  arises  in  this  way  to 
tbe  defender,  who  has  been  relying  on  proving  such  facts  as 
found  the  presumption  of  survivancy.  I  would,  in  these  cir* 
cumstanoes,  order  the  pursuer  here  to  give  in  a  condescendence 
of  the  circumstances  she  knows  in  regard  to  the  relationship. 

Lord  Mackenzie,-^!  agree  with  Lord  Gillies.  The  difficulty 
arises  out  of  the  forms  of  the  Jury  Court.  This  pursuer  has 
made  such  statements  in  tbe  record,  in  regard  to  the  parties, 
that  it  appears  to  me  she  knows  more ;  and  if  that  be  the  case, 
I  am  still  clearer  she  ought  to  give  in  a  condescendence;  and, 
besideti,  if  she  keeps  back  what  she  knows,  she  may  create  sur- 
prise at  the  trial.     Now,  I  would  avoid  that  if  possible. 

Lord  Corehouse, —  I  looked  at  the  case  as  merely  involving 
the  quesrion  as  to  the  onus  being  on  the  one  or  the  other  party, 
and  I  consider  that  the  situation  here  is  much  the  same  as  if 
the  parties  were  in  competing  servicts ;  and  in  that  view,  I 
thought  the  same  rules  apply ;  but  I  agree  in  the  explanation 
made  by  Lord  Gillies,  and  therefore  I  should  certainly  think 
the  pursuer  ought  first  to  give  in  a  condescendence  of  such  other 
fiicts  as  she  knows. 

Lord  President  concurred. 

JBrodie,  Jor  pursuer^  consented  to  give  in  such  a  condescen- 
dence. 

Dean  of  Faculty. — W^  wish  to  avoid  all  unnccesmry  litiga- 
tion ;  and  as  we  have  no  desire  to  go  to  the  Jury  Court,  we 
will  admit  the  statement  to  be  made  in  tbe  condescendence,  in 
order  that  we  may  get  at  the  ulterior  question  of  legitimacy 

The  Court  accordingly  superseded,  in  order  to  give 
the  pursuer  an  opportunity  of  lodging  a  condescendence* 

Lord  Ordinary,  Cuninghame. — Ad.  Brodie,  R.  Robertson ; 

Isaac  Anderson,  S.S.C.,  Agent Alt.  Dean  of  Faculty  (Hope), 

D.  M*Neill;  John  M*Craken,  S.S.C,  Agent [G.D.F.l 


UtFehruary  1838. 

FuisT  Division (G.D.F.) 

No.  122. — Charles   Stewakt,  Pursuer^  v.  Agnes 
Sawyers  or  Howden  and  Husband,  Defenders, 

Lease — Landlord  and  Tenant — Common—*^  tenant  had  by  his 
lease  right  to  pasture  on  a  commonty,  along  with  others^  and  the 
relative  rights  of  the  parties  were  measured  by  use  and  wont. 
The  tenant  complained  that  he  was  prevented  from  using  the 
privilege,  in  consequence  of  others  sending  more  than  their 
proper  number  of  cattle  to  pasture.  He  accordingly,  under  the 
clause  of  his  lease  binding  the  landlord  in  implement,  brought 
am  action  against  him,  concluding  for  indemnifieation — Held 


that  it  was  incumbent  on  the  tenant  to  protect  himself  in  pos" 
session. 

The  pursuer,  by  tack  granted  by  a  party  represent- 
ed by  the  defenders,  held  certain  subjects  of  the  estate 
of  Pitgober  in  lease,  together  with  the  sixteenth  part  of 
the  hill,  commonly  called  Cornhill,  and  houses,  grass- 
pasturage,  and  pertinents  thereto  belonging.  It  appear- 
ed that  a  privilege  had  been  exercised  from  time  imme- 
morial by  the  tenants  of  Pitgober,  of  pasturing  bestial 
on  a  common,  called  Comnionedge,  and  the  extent  of 
the  right  of  these  tenants  and  their  neighbours  was  mea- 
sured by  use  and  wont.  Tiie  tenant  claimed  to  be  allowed 
a  sixteenth  part  of  this  common,  as  the  pertinent  be- 
longing to  the  farm  let  to  him  ;  but  he  stated  that  he 
was  deprived  of  it  by  the  neighbours  sending  more 
than  the  proper  number  of  cattle  to  it.  The  defenders 
denied  that  a  sixteenth  part  of  this  common  was  let  to 
the  tenant,  and  referred  to  the  lease,  which,  inter  alia^ 
only  set  a  sixteenth  part  of  the  hill  called  Cornhill,  but 
not  a  sixteenth  part  of  Commonedge,  which  was  com- 
mon to  the  tenants  and  neighbours. 

The  pursuer  in  this  action,  in  which  he  demanded 
implement  of  the  lease,  pleaded — (1.)  The  defenders 
are  bound  to  put  and  keep  the  pursuer  in  possession  of 
the  sixteenth  part  of  the  hill  pasturage,  or  to  indem- 
nify him  for  the  damage  caused  by  their  failure  to  do 
so.  (2.)  The  pursuer,  in  consequence  of  the  failure 
of  the  defenders  and  their  predecessors  hitherto  to 
maintain  the  possession  of  the  sixteenth  part  of  the 
hill  pasturage,  has  sustained  loss,  and  is  entitled  to  da- 
mages as  libelled. 

The  defenders  stated,  that  the  pursuer  had  in  his 
possession  the  whole  subjects  specifically  let ;  and,  in 
regard  to  the  pasture  on  the  commonty,  they  pleaded — 
If  other  persons  sent  to  the  Commonhill  or  Common- 
edge  more  than  their  due  proportion  of  bestial,  and 
the  pursuer  failed  to  protect  himself  against  such  en- 
croachment by  exercising  his  own  rights  as  tenant,  he 
was  not  entitled  to  claim  indemnification  from  the  de« 
fenders,  who  have  not  contravened  or  failed  to  imple- 
ment the  lease.  The  defenders  founded,  besides,  on 
the  case  of  Thomson,  reported  by  Fountainhall,  Vol. 
V.  Sup. 

The  Lord  Ordinary  sustained  the  defences,  and  the 
Court,  on  a  reclaiming  note,  unanimously  adhered^ 
stating  that  the  law  was  clearly  in  favour  of  the  de-* 
fenders. 

Lord  Ordinary,   Fullerton Act.  Paterson;   Wotherspoon 

and  Mack,  W.S.,  Agents — Alt.  Marshall;  Gibson  and  Do- 
naldson, W.S.,  Agents N.  P.,  Ckrh [G.D.F.l 


}  Si  February  1838. 

Second  Division. — (J.D.M.) 

No.  123. — Kerr's  Trustees,  Pursuers^  v.  William 

Bell,  W.S.,  Defender. 

Guarantee  —  Construction  —  Trust-Diiiposition  —  Agent  and 
Client — Right  in  Security — Bond,  Heritable — Poinding  of  the 
Ground — Retention — A  party  borrowed  a  sum  of  money  on 
heritable  security,  and  his  agent,  by  a  letter,  guaranteed  to  the 
lender  the  regular  payment  of  the  interest,  so  long  as  he  should 
act  as  the  borrower's  agent,  and  thereafter,  so  long  as  a  property 
comprehended  in  the  security  should  remain  the  property  of 
the  debtor,  and  should  be  possessed  by  him,  or  be  unoccupied 
^.Held,  in  an  action  to  enforce  the  guarantee,  I.  771a/  the 
true  meaning  of  the  letter  was^  that  the  agent  should  be 
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hound  for  the  interett,  to  long  as  he  should  continue  to  act  as 
agent  for  the  debtor,  whether  he  continued  the  proprietor  or 
not,  and  whether  the  subject  was  occupied  by  him  or  remained 
unoccupied :  these  conditions  being  applicable  onlg  to  the  ulte^ 
rior  obligation,  after  he  miaht  have  ceased  to  act  as  agent :  2. 
That  the  defender  did  not  lose  his  character  of  agent  by  ac- 
cepting, along  with  another,  a  voluntary  trust-disposition  of 
the  siJbjeetfrom  the  debtor,  while  he  continued  to  act  as  osten- 
sible agent,^-the  debtor  not  ceasing  to  he  proprietor  hy  the 
execution  of  such  voluntary  trust.  3.  The  claim  of  an  heri- 
table creditor,  under  a  poinding  of  the  ground,  to  the  whole 
articles  included  in  the  poinding,  cannot  be  diminished  or 
affected  by  expenses  incurred  without  his  permission,  in  paint- 
ing and  repairing  the  subject  of  his  security. 

This  was  an  action  for  payment  of  the  interest  on 
an  heritable  debt,  and  was  founded  on  a  letter  of  gua- 
rantee by  the  defender. 

In  1824,  Mr  R.  P.  Gillies,  advocate,  borrowed  the 
sum  of  £2000  from  Mrs  Kerr,  upon  an  heritable  secu- 
rity over  a  house  in  Great  King  Street,  and  a  small 
property  situated  in  the  town  of  Brechin,  granting  at 
the  time  the  bond  now  sued  on.  The  defender  trans- 
acted the  loan  on  Mr  Gillies's  behalf,  and  it  was  then 
stipulated  that  he  should  grant  a  collateral  obligation 
for  payment  of  the  interest,  which  he  did  on  7th  Au- 
gust 1824,  in  the  following  terms : 

"  I  bind  and  oblige  myself  to  see  the  interest  due  to  Mr 
John  Fair  and  others,  trustees  for  Mrs  Jean  Forman  or  Kerr 
and  others,  on  bond  by  Robert  Pearce  Gillies,  Esq.,  advocate, 
dated  30th  July  and  5th  August  1824,  for  £2000,  regularly 
paid,  so  long  as  I  act  as  his  agent,  and  even  thereafter,  so  long 
as  the  house  In  King  Street,  comprehended  as  part  of  the  secu- 
rity in  the  bond,  shall  remain  the  property  of  Mr  Gillies,  and 
shall  be  possessed  by  him,  or  be  unoccupied." 

The  sum  in  the  bond  was  subsequently  reduced,  by 
a  partial  payment,  to  £1500. 

Mr  Gillies's  affairs  having  become  embarrassed,  he, 
upon  15th  June  1825,  executed  a  trust-disposition  of 
bis  estate  in  favour  of  his  brother  and  the  defender, 
and  on  23d  March  1826,  he  abo  granted  in  the  defen- 
der's favour  an  assignation  of  his  furniture,  but  no  in- 
strument of  possession  was  executed.  In  1832,  this 
furniture  was  sold  by  the  defender,  but  before  the  sale, 
the  agent  for  the  pursuers  obtained  a  letter  from  him 
in  the  following  terms : 

*'  EniNBuaoH,  31st  May  1832 As  trustee  for  Mr  Gillies's 

creditors,  I  acknowledge  that  you  shall  finally  be  equally  en- 
titled to  the  proceeds  of  the  sale  of  the  goods  belonging  to  him, 
now  advertised,  as  if  you  had  used  legal  diligence  against  them 
before  their  removal  from  the  premises." 

The  defender,  out  of  the  proceeds  of  the  sale,  re- 
paired and  painted  the  house.  The  rent  falling  short 
of  the  interest,  and  the  defender  being  in  advance,  he 
intimated  that  he  would  no  longer  pay  the  interest, 
and  on  15th  June  1836,  he  served  a  notice  of  protest, 
referring  to  the  original  obligation, — intimating  that 
his  obligation  had  come  to  an  end,  he  having  long 
ceased  to  act  as  agent  of  Mr  Gillies,  and  the  dwelling 
house  referred  to  having  been  for  a  considerable  period, 
and  being  at  present  occupied  by  a  tenant, — reciting 
the  letter,  and  repeating  the  statement  that  he  was  in 
advance,  and  intimating  that  he  held  himself  no  longer 
liable  for  payment  of  the  interest, — calling  upon  the 
pursuers  to  take  the  management  of  the  property, — and 
protesting,  that  in  the  event  of  their  not  doing  so,  and 
the  same  being  left  in  his  management,  he  should  only 
be  liable  and  accountable  for  the  free  rents  of  the  subject. 


The  present  action  was  then  brought,  concluding  for 
payment  of  last  bygone  term's  interest,  and  for  the  fu- 
ture sums  to  fall  due. 

In  defence  it  waa  pleaded — 1.  The  defender  having 
ceased  to  act  as  the  agent  of  Mr  Gillies,  and  the  house 
in  question  not  now  remaining  the  property  of  Mr 
Gillies,  or  at  least,  being  neither  possessed  by  him  nor 
unoccupied,  no  claim  can  be  maintained  against  the 
defender  upon  his  obligation  for  payment  of  past,  cur- 
rent, or  future  interests.  2.  The  furniture  and  effects 
in  question  not  being  the  property  of  Mr  Gillies,  the 
debtor  in  the  bond,  but  belonging  to  his  creditors,  or 
trustees  for  their  behoof,  any  diligence  used  by  the 
pursuers,  with  a  view  to  attach  them  previous  to  their 
removal  from  the  premises  in  1832,  would  not  have 
been  effectual ;  and  hence  the  pursuers  are  not  now 
entitled  to  the  proceeds  thereof.  3.  In  accounting 
with  the  pursuers  for  bygone  intromissions,  the  defen- 
der is  entitled  to  deduct  from  the  proceeds  of  the  fur- 
niture and  effects  sold,  or  from  the  rents  already  re- 
ceived by  him,  the  sum  disbursed  by  him  in  painting 
and  repairing  the  bouse,  in  respect  that  expenditure 
was  incurred  under  consent  or  authority  from  the  pur- 
suers' agent,  and  was  likewise  an  ordinary  and  neces- 
sary act  of  administration.  4.  At  least  the  pursuers 
having  already  received,  or  being  hereafter  to  receive, 
the  full  benefit  of  the  above  expenditure,  they  are 
bound  to  pay,  or  allow  credit  for  the  same,  on  a  prin- 
ciple of  melioration  or  recompence,  not  being  entitled 
to  enrich  themselves  at  the  expense  of  the  competing 
creditors,  by  whom  the  property  has  been  meliorated, 
and  the  sums  expended.  5.  The  pursuers  having  al- 
ready received,  in  the  shape  of  interest,  not  merely  the 
whole  rents  derived  from  the  property,  but  the  whole 
proceeds  of  the  furniture  and  effects  sold,  their  present 
claim  is  groundless.  6.  The  pursuers  are  now  bound 
to  take  possession  of  the  house,  and  cannot  insist  upon 
the  defender  or  Mr  Gillies's  general  creditors  retaining 
the  management  thereof,  and  at  the  same  time  claim 
current  or  future  interest  from  the  defender,  either 
under  his  obligation,  or  otherwise;  or,  in  the  event  of 
the  pursuers  declining  to  take  possession,  and  still  leav- 
ing the  house  under  the  management  of  the  defender, 
they  can  only  demand  from  him  the  free  rents  or  pro- 
fits, after  the  ordinary  deductions  for  repairs,  expenses 
of  management,  and  other  charges. 

The  pursuers  maintained — 1.  The  defender,  in  con- 
sequence of  the  obligation  undertaken  by  him,  is  liable 
for  the  regular  payment  of  the  interest  on  the  debt  due 
to  the  pursuers.  2.  The  defender  is  not  relieved  from 
his  obligation  by  having  taken  a  conveyance  in  his  own 
favour  to  Mr  Gillies's  estate,  or  having  become  trustee 
for  Mr  Gillies,  more  especially  as  the  object  of  the 
conveyance,  and  one  of  the  purposes  of  the  trust  was 
for  the  security  and  relief  of  the  defender,  in  conse- 
quence of  his  having  undertaken  that  obligation.  3. 
The  defender's  obligation  was  not  terminated  by  his 
having  let  the  house  temporarily,  and  at  a  rent  inade- 
quate to  the  payment  of  the  interest,  and  without  com- 
munication with  the  pursuers.  4.  The  defender  not 
having  given  timeous  notice  previous  to  Whitsunday 
1836,  that  his  obligation  was  to  be  considered  at  an 
end,  he  is  in  any  view  liable  for  the  half-year's  interest 
due  at  that  term.    5.  In  virtue  of  the  arrangement 
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under  which  the  furnitiure  and  effects  were  sold,  the 
pursuers  have  a  preferable  claim  over  the  proceeds 
thereof,  and  the  defender  is  bound  to  exhibit  the  roup- 
roll,  as  well  as  to  account 

"  llth  July  1837 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  closed  record,  productions,  and 
whole  process,  and  made  avizandum,  finds,  lino,  That  the  true 
meaning  of  the  defender's  letter  of  guarantee  of  7th  August 
1824,  is,  that  the  said  defender  should  be  bound  for  the  inter- 
ests falling  due  on  the  bond  held  by  the  pursuers,  so  long  as  he 
should  continue  to  act  as  agent  for  Mr  R.  Pearce  Gillies,  the 
debtor,  whether  the  said  R.  P.  Gillies  continued  the  proprietor 
of  the  bouse  forming  part  of  the  pursuers'  security  or  not,  and 
whether  the  said  house  was  occupied  by  the  said  debtor,  or  re- 
mained unoccupied, — those  conditions  being  applicable  only  to 
the  defender's  second  or  ulterior  obligation  for  the  said  interests 
after  he  might  have  ceased  to  act  as  agent  aforesaid. 

**  Finds,  2do,  That  the  defender  cannot  be  held,  with  refer- 
ence to  this  transaction,  to  have  lost  the  character  of  agent  for 
the  debtor,  or  to  have  ceased  to  act  as  such  agent  by  accepting 
(along  with  another)  of  a  voluntary  trust-disposition  to  the  said 
house  and  other  properties  of  tbe  said  debtor — in  respect  that 
the  arrangements  for  the  said  trust-deed  were  completed  prior 
to  the  date  of  the  said  letter  of  guarantee,  and  with  reference 
thereto,  and  that  one  of  the  purposes  and  objects  of  the  said 
trust  is  dechired  to  be  tbe  relief  and  security  of  the  defender 
from  the  said  undertaking  of  guarantee ;  and  also  in  respect 
that  it  is  admitted  that  the  defender  continued  de  facto  to  act  as 
agent  in  the  affairs  of  the  debtor,  and  had  the  sole  ostensible 
management  of  his  property  in  this  country  after  the  date  of 
the  trust-deed  exactly  as  before,  and  continues,  for  any  thing 
that  yet  appears,  so  to  act  and  manage  up  to  the  present  day. 

"  Finds,  d/to.  That  the  defender's  allegation  in  the  protest 
taken  by  him  on  the  15th  June  1836,  that  he  had  long  ceased 
to  act  as  agent  for  the  debtor,  appears,  from  the  context  and  his 
pleadings  on  the  record,  to  be  truly  an  allegation  in  law,  found- 
ed on  the  erroneous  assumption  that  bis  character  of  agent 
ceased  and  determined  by  his  becoming  trustee ;  but  that  even 
if  it  had  been  accompanied  by  evidence,  that  the  fact  truly  was 
as  alleged,  the  intimation  of  such  fact  not  having  been  made  till 
subsequent  to  Whitsunday  1836,  would  not  have  released  the 
defender  from  the  payment  of  the  interest  then  current,  from 
that  term  till  Biartinmas  thereafter,— being  the  half-year's  in- 
terest specially  concluded  for  in  the  summons ;  and  therefore 
decerns  against  the  defender  for  payment  of  the  sum  of  £33. 
15s.,  as  the  said  half-year's  interest,  and  also  for  payment  of  all 
interesto  becoming  due  at  any  future  terms,  at  or  previous  ta. 
which  the  defender  cannot  show  that  he  had  truly  ceased  to  act 
as  agent  in  the  affairs  of  the  debtor,  in  the  sense,  and  according 
to  the  import  of  the  preceding  findings, 

••  Finds,  4to,  and  separatim.  That,  on  the  just  and  true  con- 
struction of  the  defender's  letter  of  guarantee,  the  debtor,  the 
said  R.  P.  Gillies,  did  not  cease  to  be  proprietor  of  the  house 
in  question  by  the  voluntary  trust-disposition  executed  by  him 
to  the  defender,  prior  to  the  date  of  the  said  guarantee,  and 
therefore  finds,  that  the  said  defender  will  be  liable,  under  the 
said  guarantee,  for  any  interests  which  may  become  due  to  the 
pursuers,  even  after  be  had  confessedly  ceased  to  act  as  agent 
aforesaid,  whenever  the  said  house  shall  either  be  occupied  by 
the  said  debtor  himself,  or  shall  remain  unoccupied ;  and  that 
aye  and  until  the  said  debtor  shall  be  divested  of  the  said  pro- 
perty,  otherwise  than  by  such  trust-disposition,  or  the  debt  of 
the  pursuers  shall  be  paid ;  and  declares  and  decerns  accord- 
ingly. 

•*  Finds,  5to,  As  to  the  proceeds  of  the  sale  of  the  furniture 
m  1832,  that  the  defender  is  bound  by  his  letter  to  the  pur- 
suers' agent,  of  31st  May  in  that  year,  to  allow  the  pursuers 
such  preference  over  the  said  proceeds  as  he  would  have  been 
entitled  to,  if  he  had  attached  the  said  furniture  by  poinding  of 
the  ground,  or  otherwise,  while  it  was  still  on  the  premises  over 
which  his  security  extended ;  and  finds  that  such  diligence  would 
have  been  effectual,  and  would  have  given  the  pursuers  a  total 
preference  over  such  fondture,  notwithstanding  the  previous 


conveyance  thereof  in  trust  to  the  defender,  no  separate  pos- 
session having  ever  been  had  under  that  conveyance,  and  no  in- 
strument of  possession  extended  thereon. 

'*  Finds,  6/0,  That  the  expenses  of  painting  and  other  repairs, 
said  to  have  been  made  on  the  said  house,  cannot  be  deducted 
from  the  proceeds  of  the  said  furniture,  and  that  no  evidence 
has  been  produced  of  any  special  agreement  to  allow  such  de- 
duction ;  and  therefore,  decerns  against  the  defender  for  the 
sum  of  £92.  14.  9.  as  the  admitted  balance  of  the  said  pro- 
ceeds, after  deduction  of  the  expenses  of  sale  and  the  defender's 
commission  as  trustee,  with  interest  on  the  said  balance  from 
his  receipt  of  the  said  balance  till  paid  :  Finds  the  pursuers  en- 
titled to  expenses ;  allows  an  account  thereof  to  be  given  in,  and 
remits  the  same  when  lodged  to  the  auditor  for  his  taxation  and 
report." 

The  defender  reclaimed,  but  the  Court  unanimously 

adhered. 

Lord  Ordinary,  Jeffrey Act  D.  M'Neill ;  J.  S.  Darling, 

W.S.,  Agent Alt,  G.  G.  Bell;  Bells  and  Rutherfurd,  W.S., 

Agents fJ.D.M.] 


2d  February  1838. 

Second  Division. — (J.D.M.) 

No.  124. — James  Roger,  Executor^Creditor  of  the 
decectsed  G,  D,  Aiton^  Pursuer^  v.  The  Trustees 
of  James  Bruce,  Defenders. 

Title  to  Pursue — Process — Partnership —  7%e  execHior»creditor 
of  a  deceased  writer,  who  was  a  partner  of  a  company,  having 
brought  an  action  libelling  on  a  debt  as  due  to  the  company, 
but  alleging  that,  by  understanding  of  the  company,  the  sum 
sued  for  belonged  to  the  deceased  partner  as  an  individual, 
while  no  title  to  sue  was  alleged,  except  for  what  might  be  due 
to  the  deceased  partner  as  an  individual — Defence,  founded  on 
the  want  of  title,  sustained,  and  an  acknowledgment  or  disdo' 
motion  by  the  surviving  partner,  held  not  to  supply  the  defect. 

The  present  action  was  brought  by  the  pursuer,  as 
executor-creditor  of  the  deceased  George  Douglas 
Aiton,  writer  in  Hamilton,  against  tbe  trustees  of  the 
late  Mr  Bruce  of  Broomhill,  libelling, 

"  That  a  copartnery,  or  nominal  copartnery,  existed  between 
them  for  several  years  prior  to  tbe  death  of  the  said  George 
Douglas  Aiton,  which  happened  on  the  4th  day  of  April  1834, 
and  which  copartnery  was  known  and  carried  on  under  the  firm 
of  Robert  and  George  Douglas  Aiton,  writers  in  Hamilton : 
That  notwithstanding  the  use  of  this  firm,  each  of  the  partners 
was  in  the  practice  of  taking  and  attending  to  the  business  of 
certain  clients,  who  were  considered  his  own  clients,  and  the 
accounts  due  for  which  were  understood  and  held,  by  the  agree- 
ment or  understanding  of  the  partners,  to  be  due  to,  and  to  be 
the  exclusive  property  of  the  partner  by  whom  the  business 
was  done:  That  the  deceased  James  Bruce,  of  Broomhill, 
employed  the  said  George  Douglas  Aiton,  and  the  said  firm, 
to  do  certain  business  during  the  years  between  1828  and  1832, 
both  inclusive :  That  the  said  James  Bruce,  Esq.,  was, 
at  tbe  period  of  bis  death,  justly  addebted,  resting  and  owing 
to  the  said  firm  of  Robert  and  George  Douglas  Aiton,  the  sum 
of  £136.  12.  10^.,  being  the  amount  of  an  account  for  law 
proceedings;"  and  yet  '*  that  tbe  business  charged  for  in  the 
laid  account  was  done,  and  the  cash  disbursements  in  it  were 
made,  solely  by  the  said  George  Douglas  Aiton,  who  was 
entitled  to  receive  the  whole  amount  thereof  as  his  own  pro- 
perty." 

The  defenders  pleaded — That  in  terras  of  the  sum- 
mons, the  right  to  the  debt,  if  it  existed,  which  was 
denied,  was  in  the  company,  and  the  pursuer  had  li- 
belled  on  the  debt  as  due  to  the  company,  and  not  t3 
George  Douglas  Aiton  as  an  individual,  while  the  pur- 
suer had  neither  produced  nor  alleged  any  title  to  sue. 
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except  for  what  might  be  due  to  G.  D.  Aiton  as  an  in- 
dividual. 

The  pursuer  antwered — G.  D.  Aiton,  as  a  partner 
of  the  firm  of  R.  and  G.  D.  Aiton,  had  right  indivi- 
dually, by  agreement,  to  the  debt  libelled,  and  the 
right  now  belongs  to  the  pursuer. 

To  cure  the  objection  taken  by  the  defenders,  a  mi- 
nute was  lodged  for  Robert  Aiton,  stating,  that  there 
existed  a  copartnery  between  the  said  Robert  Aiton 
and  his  brother,  the  deceased  George  Douglas  Aiton ; 
that,  by  their  agreement,  the  accQunt  libelled  was  due 
solely  to  the  said  George  Douglas  Aiton,  but  that  he, 
the  said  Robert  Alton,  was  willing  to  sist  himself  as 
a  party  pursuer  for  his  interest,  and  to  discharge  the 
defenders  on  payment  to  the  pursuer.  He  therefore 
sisted  the  said  Robert  Aiton,  and  craved  the  Lord  Or- 
dinary to  hold  him  sisted  as  a  party  accordingly. 

The  Lord  Ordinary  sustained  the  defence,  and  dis- 
missed the  action.     His  Lordship  stated  in  a  note : 

"  The  acknowledgment  or  di»claination  by  Robert  Aiton  will 
not  supply  the  want  of  a  title  from  the  company,  though  an  as- 
aignation  of  his  share  of  the  company  debt  to  the  pursuer  would 
have  been  effectual,  and  might,  one  would  think,  have  been  as 
easily  procured.  Or  if  the  debt,  as  between  the  defender  and 
G.  p.  Aiton  was  truly  a  debt  due  to  the  latter  individually, 
Why  was  it  not  so  libelled,  instead  of  a  broad  unqualified  state- 
ment, that  it  was  owing  only  to  the  firm  from  which,  or  the 
surviving  partner  of  which,  the  pursuer  held  no  shadow  of  a 
title  to  pursue  ?  See  the  case  of  £wuig*s  Trustees,  25th  Febru- 
ary 1829 ;  S.  VII.  464." 

The  pursuer  reclaimed,  but  their  Lordships  unani* 
mously  adhered. 

Lord  Ordinary^  Jeffrey Act.  D.  M'Neill,  Paterson ;  Lock- 
hart,  Hunter  and  Whitehead,  W.S.,  Agents Alt.  Solicitor- 
General  (Rutherfurd),  Maitland;  David  Welsh,  W.S.,  Agent 


3d  February  IS3S. 
FiasT  Division (G.D.P.) 

No.  125. — Sm  Geoboe  Grant  Suttie,  Bart,^  Pur- 
suer,  V.  Adolphus  Macdowall  Ross,  M.  D.,  and 
Catherine  Hume  or  Ross,  his  Spouse,  Defenders. 

Jury  Cause — Issue — Facility — Fraud —  Circum vendon — Lesion 
— Reducdon — Holograph  Writing — A  ladg  died  on  1th  JanU" 
ary  1836,  leaving  a  holograph  teatamentarg  writing  bearing  date 
SOth  October  1835^  A  reduction  woe  brought,  on  the  ground 
that  the  writing  was  impetrated  from  her  through  fraud  and 
circumvention,  while  in  a  state  of  weahneea  of  mind  and  frtei' 
litg,  arinng  out  of  hodibf  disease  (dropsy),  and  the  effect  of 
medicines  ajtpliedfor  a  cure,  and  partly  from  the  effect  of  de- 
lueions  under  which  she  laboured,  in  consequence  of  her  belief 
in  a  peculiar  religious  creed — Held  that  the  purtuer  ought 
not  to  be  tied  down,  by  the  issue  to  be  sent  to  the  jury,  to 
prove  continuous,  uninterrupted  facility,  from  or  about  the  aU 
legeddate  of  the  deed  down  to  the  death,  and  that  it  was  m/ffi" 
dent  to  take  an  iseue  to  prove  that  the  testatrix  woe  facile  at 
the  date  of  executing  the  writing,  and  that  the  defenders, 
taking  advantage  of  her  facility,  impetrated  from  her,  to  her 
lesion,  the  deed  under  challenge. 

Holograph  Deed — Evidence — Proof — Question,  in  these  eir* 
cumstances.  Whether  the  onus  of  proving  the  date  of  the  holo^ 
graph  writing  lay  on  the  pursuer  or  defender  f 

The  late  Miss  Grant  Suttie,  the  sister  of  the  pursuer, 
died  on  7th  January  1836,  leaving  a  hologpraph  testa- 
mentary writing,  bearing  to  be  dated  30th  October 
1835,  whereby  she  bequeathed,  inter  alioSf  to  Dr  Ross 


the  sum  of  £1300.  Appended  to  the  holograph  writ- 
ing  were  four  several  additions,  without  date,  in  the 
handwriting  of  the  defender,  Mrs  Ross,  and  bearing 
Miss  Suttie's  signature.  By  these  additions  the  testa- 
trix left  certain  articles  of  dress  and  ornament  to  Mrs 
Ross,  and  otherwise  regulated  the  succession  to  her 
moveables.  Of  these  writings  the  pursuer,  as  the  only 
surviving  brother,  next  of  kin,  and  executor-dative  of 
the  deceased,  called  for  reduction  on  the  following 
reasons:  (1.)  on  the  usual  grounds  of  style;  and,  (2.) 
on  the  ground  that  at  the  date  of  executing  the  writ- 
ings, tlie  testatrix  was  in  a  weak  and  facile  state  of 
mind,  and  that  the  writings  were  impetrated  without 
any  onerous  cause,  through  fraud  and  circumvention 
on  the  part  of  the  defenders,  and  through  facility  and 
weakness,  or  mental  delusion,  on  the  part  of  the  testa- 
trix. 

**  The  said  wills  or  testamentary  or  other  writings  were  accord- 
ingy  wholly  prepared  and  concocted  hy  and  under  the  influence 
of  the  said  Mrs  Catherine  Hume  or  Ross,  acting  in  concert  with 
or  for  behoof  of  the  said  Dr  Adolphus  Macdowail  Ross,  without 
the  intervention  of  a  man  of  business  to  attend  to  the  interest 
of  the  said  Miss  Janet  Grant  Suttie,  and  ^I'itbout  the  knowledge 
of,  or  any  explanation  or  understanding  with  the  members  of 
her  fiimily ;  and  particularly  without  the  knowledge  of,  or  any 
explanation  or  understanding  with  the  late  Sir  James  Grant 
Suttie,  her  father,  in  whose  house  she  lived,  and  who  vras  con- 
stantly visiting  her,  and  frequently  staying  in  the  same  house." 

The  summons  went  on  to  aver,  that  the  acquaintance 
of  Dr  Ross  and  the  testatrix  was  casual,  in  conse- 
quence of  having  been  called  in  to  attend  her  in  a 
medical  capacity,  on  the  occasion  of  the  usual  medical 
attendant  of  the  family  being  indisposed,  and  that  he 
thereafter  became  the  regular  medical  attendant  of  the 
testatrix ;  but,  taking  advantage  of  the  acquaintance, 
he  introduced  his  wife  to  the  testatrix,  with  the  view 
of  influencing  her  to  bequeath  her  fortune,  or  part 
of  it,  to  themselves,  in  case  of  her  dying  under  the 
disease  of  which  she  was  then  labouring,  and  which 
subsequently  cut  her  off:  That,  in  furtherance  of  that 
view,  Mrs  floss  laboured  to  induce  her  to  adopt,  as 
matter  of  religious  belief,  the  creed  of  the  Rowites, 
for  entertaining  which  several  ministers  of  the  Church 
of  Scotland  had  been  deposed  from  livings  in  the 
establishment  A  variety  of  letters,  containing  very 
enthusiastic  views  of  the  creed,  addressed  by  Mrs 
Ross  to  the  testatrix,  were  libelled  on,  through  which, 
and  by  means  of  relative  publications,  it  was  aver- 
red that  Mrs  Ross  at  length  succeeded  in  impressing 
the  testatrix,  who  was  then  ill  of  the  disease  of  which 
she  died,  and  susceptible  of  delusions  and  false  im- 
pressions, from  the  state  of  her  body,  with  a  full  be- 
lief of  the  creed  in  question,  and  induced  her  to 
become  a  sitter  in  the  church  of  Mr  Tait,  who  had 
been  deposed  from  the  Church  of  Scotland  for  enter- 
taining these  doctrines.  It  was  alleged  that  Dr  Ross 
was  privy  to  these  matters,  which  he  sanctioned,  and 
that  he  took  an  undue  advantage  of  these  circumstances 
to  gain  the  ascendant  over  the  mind  of  the  testatrix, 
in  order  to  get  her  to  leave  her  money  according  to 
his  suggestions :  That  he,  in  pursuance  of  the  plan, 
induced  her  to  remove,  in  July  1 835,  from  the  country 
to  Edinburgh,  where  he  assidulously  attended  her,  and 
where  his  wife  was  her  almost  constant  companion. 
At  that  time,  it  was  averred  that  she  was  labouring 
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under  a  disease  of  a  very  oppressive  and  overpowering 
character  to  the  mind  of  a  femalei  and  that  no  one  was 
permitted  to  visit  her,  except  those  who  were  approved 
of  by  Mrs  Ross,  and  that  frequently  her  nearest  rela- 
tions and  oldest  servants  were  iu  consequence  excluded, 
and  an  attendant  in  the  confidence  of  the  defenders 
was  placed  in  charge  of  her,  who  attended  her  from 
3d  July,  day  and  night,  till  the  period  of  her  death. 
The  summons  then  averred : 

"  During  the  whole  of  this  period,  the  said  Miss  Janet  Grant 
Suttie  was  labouring 'iinder  severe  and  mortal  disease ;  she  was 
receiving  daily,  by  the  orders  of  the  said  Dr  Adolphus  Mac- 
dowall  Ross,  opiates  or  palliatives  for  the  said  disease,  such  as 
large  quantities  of  brandy,  and  also  of  laudanum,  and  other 
medicines;  she  was  greatly  weakened,  both  in  body  and  in 
mind,  and  for  upwards  of  three  months  before  her  death,  she 
WHS  unable  to  attend  to,  or  transact  the  business  connected 
with  the  household  or  other  matters,  of  which  she  had  pre- 
viously  taken  the  active  charge;  and  for  a  great  portion  of  that 
time  she  was  totally  unfit  and  unable  to  attend  to  or  understand 
any  business  whatever.  The  said  Mcs  Catherine  Hume  or 
Ross  taking  advantage  of  the  weak  state  of  mind  and  of  body 
into  which  the  said  Miss  Janet  Grant  Suttie  had  thus  been 
brought,  and  of  the  effect  produced  on  her  mind  and  judgment, 
induced  by  the  foresaid  erroneous  notions  on  religious  subjects 
(which  the  said  Mrs  Catherine  Hume  or  Ross  had  impressed 
for  many  years,  and  continued  to  the  end  successfully  to  impress 
on  the  said  Miss  Janet  Grant  Suttie),  succeeded  at  length  in 
impetrating  and  obtaining  from  the  said  Miss  Janet  Grant 
Suttie,  the  wills  or  testamentary  writings  before  quoted,  all  of 
which  were  composed  or  concocted  by,  and  the  greater  part  of 
which  are  actually  in  the  handwriting  of  the  said  Mrs  Catherine 
Hume  or  Ross ;  and  this  she  did  in  concert  with  her  said  hus- 
band, and  without  the  knowledge  or  approbation  of  the  said 
Miss  Janet  Grant  Suttie's  said  father,  or  any  member  of  her 
family,  and  without  the  knowledge  or  assistance  of  any  agent 
to  attend  to  the  interests  and  wishes  of  the  said  Miss  Janet 
Grant  Suttie.  In  order  still  farther  to  work  on  the  mind  and 
feelings  of  the  sajd  Miss  Janet  Grant  Suttie,  for  the  purposes 
fore&pd,  and  to  persuade  her  to  execute  the  said  wills,  the  said 
Rev.  Mr  Tait  was  with  great  secrecy  privately  introduced  into 
the  said  bouse.  No.  63,  George  Street,  and  into  the  said  Miss 
Janet  Grant  Suttie*s  bed-rooro,  by  the  said  Mrs  Catherine 
Hume  or  Ross,  about  or  shortly  before  the  time  when  the  said 
wills  or  testamentary  writings,  or  such  of  them  as  bear  to  be 
dated,  are  alleged  to  have  been  exeeuted ;  and  tlie  said  Rev.  Mr 
Tait  was  al;(0  introduced  in  the  same  manner  to  the  s.iid  Miss 
Janet  Grant  Suttie's  roqjn  and  presence  on  several  subsequent 
occasions, — the  said  Mrs  Catherine  Hume  or  Ross  being  always 
present  during  bis  visits,  the  object  of  which  was  to  increase  the 
influence  and  ascendancy  which  the  said  Mrs  Catherine  Hume 
or  Ross  had  acquired  over  the  mind  of  the  said  Miss  Janet  Grant 
Suttie." 

The  summons  farther  averred,  that  tlie  defenders 
had  got  the  testatrix  to  purchase  articles  of  dress  while 
she  was  ill  of  the  disease  of  which  she  ultimately  died, 
in  order  that  they  might  come  into  the  possession  of 
the  defenders  by  her  will. 

The  defence  contained  a  total  denial  of  the  aver- 
ments in  the  summons ;  and  it  was  pleaded^  That  the 
testatrix  was  all  along  of  a  sound,  disposing  mind,  more 
particularly  at  the  period  of  executing  the  testamentary 
writings. 

The  case  having  been  remitted  to  the  jury  clerks, 
the  following  issue  was  prepared : 

*'  Whether,  on  or  about  the  30th  day  of  October  1835,  or 
whether,  from  that  date  until  the  7th  day  of  January  1836,  the 
period  of  her  death,  the  late  Miss  Janet  Grant  Suttie  was  weak 
and  facile  in  her  mind,  and  easily  imposed  on ;  and  whether  the 
defendurs,  or  either  of  them,  taking  advantage  of  her  said  fiid- 


lity  and  weakness,  did,  by  fraud  or  circumvention,  obtain  or 
procure  from  the  said  Janet  Grant  Suttie  the  will  or  testamen- 
tary writing  sought  to  be  reduced,  being  No.  13  of  process,  and 
bearing  to  be  dated  the  said  30th  day  of  October  1835,  to  the 
lesion  of  the  granter  ?'* 

The  pursuer  objected,  before  the  Lord  Ordinary,  to 
the  issue  proposed  by  the  jury  clerks,  and  moved  that 
the  following  one  should  be  substituted  in  its  stead : 

*'  Whether,  on  or  about  the  30th  day  of  October  1835,  or 
whether,  between  the  said  30th  day  of  October  and  the  7th  day 
of  January  1836,  at  the  date  when  the  will  or  testamentary  writing 
sought  to  be  reduced,  being  No.  13  of  process,  was  granted,  the 
late  Miss  Janet  Grant  Suttie  was  weak  and  facile  in  her  mind, 
and  easily  imposed  on ;  and  whether  the  defenders,  or  either  of 
them,  taking  advantage  of  her  said  facility  and  weakness,  did, 
by  fraud  or  circumvention,  obtain  or  procure  from  the  said  Miss 
Janet  Grant  Suttie  the  aforesaid  will  or  testamentary  writing, 
to  the  lesion  of  the  granter  ?'* 

Thereafter,  the  Lord  Ordinary  pronounced  the  fol- 
lowing interlocutor: 

*'  20M  December  1837 The  Lord  Ordinary  having  heard 

counsel  on  the  draft  of  the  issues  as  prepared  by  the  clerk,  in 
respect  the  same  appears  to  be  correctly  adapted  to  the  allega- 
tions as  they  at  present  stand  on  record,  appoints  the  same  to  be 
engrossed. 

'*  Note It  is  doubted  whether  the  maxim,  that  holograph 

deeds  untested  do  not  prove  their  own  dates,  applies  to  this  case. 
That  rule  is  of  importance  in  settlements  of  heiitage,  because  the 
law  of  deathbed  may  strike  against  them,  but  it  is  immaterial  fa 
testaments  of  moveables. 

'*  The  date  of  30th  October  is  understood  to  be  6xed  here, 
not  so  much  because  it  is  the  date  of  the  settlement,  but  as  it  is 
a  period  at  which,  and  continuously  afterwards,  the  pursuer  avers 
that  the  deceased  was  incapable  of  understanding  business.  See 
condescendence,  art.  24. 

*'  In  the  argument,  the  pursuer  contended  that  an  issue 
should  be  given  to  meet  the  case,  whether,  at  any  time  between 
30th  October  and  7th  January,  the  deceased  was  incapable,  and 
at  such  period  executed  the  deed  under  reduction  ?  This  is 
proposed  to  meet  the  possible  case  of  the  deceased  having  been 
only  occasionally  affected  with  imbecility  during  the  period  be- 
fore specified,  and  having  executed  the  deed  during  any  fit  of 
mental  infirmity  which  might  be  proved  ;  but  the  objections  to 
that  proposition  seem  to  be  insuperable:  (1.)  It  is  not  an  isstue 
adapted  to  the  record  as  it  now  stands.  (*2.)  It  would  be  un- 
just to  the  defender  to  compel  him  to  go  to  tMue  as  to  a  fraud 
said  to  have  been  practised  on  a  person  (in  the  latter  view) 
only  affected  with  occasional  imbecility  during  a  range  of  three 
months,  without  specifying  as  nearly  as  possible  the  place  at, 
and  the  day  on  which  the  fraud  is  said  to  have  been  commit- 
ted." 

The  pursuer  reclaimed,  praying  the  Court  to  alter 
the  interlocutor,  and  to  adopt  the  issue  proposed  by 
the  pursuer.  At  advising,  it  was  maintained  by  the 
defenders,  that  the  issue  given  by  the  clerks  was  the 
proper  one,  in  respect  that  the  pursuer,  in  the  summons 
and  record,  made  such  averments  as  implied  that  the 
testatrix  was  facile  for  the  whole  period  stated  in  the 
issue. 

Lord  Gillies. — I  do  not  consider  that  the  (;fise  is  attended 
with  difficulty,  ifwe  do  not  involvt:  it  with  the  question  as  to 
whether  the  onus  of  proving  the  date  of  the  deed  lies  on  the 
pursuer  or  defender.  The  case  is  different  from  a  deed  quarrelled 
under  the  law  of  deathbed :  for  in  the  one  case  you  have  only 
to  prove  incapacity ;  but  in  the  case  of  a  holograph  de^,  though 
it  do  not  prove  its  date,  it  still  is  the  deed  of  the  granter  till 
reduced.  I  think  the  present  case  ought  not  to  be  mixed  up 
with  the  question  of  onus,  as  I  apprehend  the  form  of  the  issue 
may  be  ruled  without  fixing  that  point.  I  will  not,  therefor.*,  say 
whether  the  onus  lies  on  one  party  or  the  other.     I  cannot  help 
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observing,  however,  that  the  argument  for  the  pursuer  involves 
a  singular  result.  He  says,  it  is  enough  for  him  to  prove  facility 
at  any  time  from  and  after  the  period  in  the  proposed  issue,  be- 
fore the  death ;  and  then  he  proposes  it  must  be  held,  if  be  do 
that,  that  the  deed  shall  be  reduced :  for  be  says  it  will  follow 
as  an  inference,  that,  as  the  deed  must  be  viewed  as  bearing 
no  date,  it  was  granted  in  some  of  the  moments  of  facility 
he  has  proved.  The  result  of  that  doctrine  would  be,  that 
facility,  if  proved  against  a  party  any  time  previous  to  his 
death,  would  have  the  effect  of  reducing  a  holograph  deed  of  a 
testamentary  nature,  granted  probably  twenty  years  before,  when 
the  man  was  in  his  sound  senses,  and  all  this  because  the  deed 
did  not  prove  its  date.  I  think  this  would  be  going  too  far ; 
yet  I  cannot  but  think  with  the  pursuer,  that  the  issue  as  it 
stands,  is  not  fair  towards  him,  and  I  would  rather  adopt  the 
one  proposed  by  the  pursuer.  The  one  adopted  by  the  Lord 
Ordinary  ties  down  the  pursuer  unnecessarily  to  prove  con- 
tinuous facility.  Now,  that  is  too  much,  in  the  circumstances ; 
because  it  is  not  natund  incapacity  which  is  alleged,  but  facility 
arising  out  of  disease,  and  the  remedies  used  to  cure  it.  The 
party  may  have  had  intervals  of  health ;  and  so,  if  the  pursuer 
&il  in  proving  that  the  disease  was  continuous,  he  would  lose 
his  case,  if  it  were  in  evidence  that  there  had  been  some  short 
intervals:  indeed,  that  would  follow,  supposing  the  pursuer 
were  to  prove  facility  in  nine  days  out  of  ten.  It  would  be 
tying  him  down  unnecessarily  to  do  that ;  and  I  rather  think 
that  the  second  is  preferable,  for  it  proposes  to  do  what  he  is 
bound  to  do,  viz.,  to  prove  that  on  the  day  when  the  deed  was 
granted,  the  party  was  £icile.  (His  Lordship  read-  the  second 
issue).  I  think  this  is  just  the  proper  form  of  issue,  for  the 
jury  will  have  to  give  their  opinions  as  to  the  facility  at  the  date 
of  the  deed.  I  see  no  objection  to  this.  The  whole  is  just  a 
question  for  the  jury.  The  pursuer  avers  that  this  lady  was 
&cile  when  she  executed  the  deed,  which  seems  to  imply  some 
necessity  for  showing  when  the  deed  was  executed,  otherwise 
it  is  difficult  to  see  how  it  can  appear  that  she  was  facile  at  the 
time  of  executing  it.     But  this  is  not  before  us  just  now. 

Lord  President, — I  am  of  the  same  opinion.  But  this  serious 
question  occurs  to  me,  suppose  you  prove  facility  within  the 
period  proposed  by  the  second  issue :  Now,  as  the  deed  does 
not  prove  its  own  date,  do  you  presume  that  the  deed  was  exe- 
cuted at  the  period  as  to  which  you  have  proved  facility  ?  If 
it  did  not  prove  its  own  date,  am  I  not  entitled  to  have  it  of 
tuch  a  date  as  is  most  beneficial  to  me,  and  just  look  on  the 
writing  as  if  it  had  no  date  at  all,  unless  the  pursuer  brings  op- 
posite proof? 

Lord  Mackenzie, — I  concur  with  Lord  Gillies  as  to  the  ob- 
jections stated  to  the  issue  proposed  by  the  Lord  Ordinary,  that 
it  requires  a  duration  in  which  the  fiicility  must  be  proved ;  and, 
second,  that  it  must  be  uninterrupted.  I  see  no  grounds  for 
tying  the  pursuer  down  to  that,  and  I  rather  prefer  the  other 
issue ;  but  I  am  not  prepared  to  give  an  opinion  about  the  onu8 
of  proving  the  date  of  the  deed  lying  rather  on  the  one  party 
than  on  the  other.  I  think  the  pursuer  is  only  bound  to  go 
back,  by  his  averment,  to  the  date  of  the  deed,  but  not  to  aver 
continuous  facility  thereafter.  Even  supposing  that  a  "pursuer 
were  in  the  ordinary  case  bound  to  prove  continuous  facility 
after  the  date  of  the  deed,  I  would  not  hold  him  so  bound  here, 
where  the  deed  does  not  prove  its  own  date.  I  am  not  satisfied 
that  in  a  case  of  this  kind,  the  &cility  must  be  uninterrupted. 
My  only  doubt  is  as  to  the  necessity  on  the  part  of  the  pursuer  of 
specifying  any  time  at  all.  As  to  the  presumptio  juris^  I  should 
have  great  difficulty  in  saying  whether,  in  the  absence  of  con- 
trary proof,  the  deed  is  to  be  held  as  executed  within  the  fiidle 
period  or  not  .1  do  not  say  whether  a  will  without  date  would 
be  good.  But  in  this  question,  the  date  is  the  same  as  no  date 
at  all. 

Lord  Corehouse. — The  difficulty  has  arisen  from  considering 
a  question  which  I  do  not  think  is  before  us,  viz.,  the  onus  of 
proving  the  dateof  the  deed.  The  facility  libelled  is  not  facility 
arising  from  natural  incapacity,  but  from  bodily  disease,  and  the 
remedies  applied  towards  a  cure.  It  is  obvious,  therefore,  that 
it  would  have  intervals,  as  in  lunacy  or  in  epilepsy,  in  which 
latter  case,  during  the  access  of  the  fits,  the  party  is  wholly  in- 


capable of  doing  any  thing  whatever ;  yet,  and  until  the  body 
and  mind  have  become  so  reduced,  that  permanent  imbecility  or 
incapacity  is  at  last  induced,  the  patient  is  quite  collected  and 
well  at  intervals,  in  the  progress  of  the  disease  to  the  termina- 
tion, when  complete  imbecility  takes  possession  of  the  person. 
Now,  I  think  such  is  the  nature  of  the  case  before  us ;  so  it 
would  be  unfair  to  oblige  the  pursuer  to  prove  continuous 
facility  for  the  time  in  the  issue,  as  it  would,  I  think,  be  suffi- 
cient, for  reduction,  that  the  facility  were  proved  at  the  time 
at  which  the  deed  was  executed.  I  therefore  would  rather 
adopt  the  second  issu«.  I  however  foresee,  that  a  very  nice 
question  may  possibly  arise  before  the  jury,  as  to  who  shall 
prove  the  date  of  the  deed  ;  for  I  do  not  think  it  follows,  that, 
provided  facility  be  proved  at  any  one  period,  the  deed  roust  be 
presumed  to  have  been  executed  within  that  period,  and  so  be 
reduced.  The  presumption  surely  could  not  be  against  the  de- 
fenders, without  going  farther.  I  rather  should  think  it  would 
lie  on  the  pursuer,  not  only  to  prove  the  facility  at  a  particular 
period,  but  that  the  deed  was  executed  within  that  period.  In 
this  respect,  I  entirely  agree  in  the  force  of  Lord  Gillies*s  illus- 
tration, that  suppose  a  man  executed  a  holograph  tesument, 
and  it  were  proved  that  shortly  before  he  died,  he  was  fiidle, 
would  it  follow  that  this  deed,  probably  executed  many  years 
previously,  in  a  sound  disposing  mind,  must  be  presumed  to 
have  been  executed  at  the  period  of  facility?  That  would  be 
a  very  strong  presumption.  I  do  not,  however,  go  into  the 
question  of  presumption,  as  to  when  the  deed  was  executed. 
That  is  not  before  us ;  and  as  fiu*  as  I  at  present  see,  it  will 
be  for  the  jury  to  say  if  the  deed  was  executed  within  the  period 
of  fiicility  which  may  be  proved.  I  think,  on  the  whole,  the 
second  issue  is  preferable  to  the  one  proposed  by  the  jury  clerks. 

The  Court  accordingly  adopted  the  issue  proposed 
by  the  pursuer. 

Lord  Ordinary,  Cuninghame. — Act,  Dean  of  Faculty  (Hope), 
A.  Anderson,  Deas;  A.  Smith,  W.S.,  Agent Alt,  Solicitor- 
General  (Rutherfurd),  R.  Bell,  Speirs;  Kerr  and  Dickson, 
W.8.,  Agents Jury  Clerks fG.D.F.J 
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Second  Division. — (J.D.M.) 

No.  126. — Kenneth  M'Caskill  and  Others,  Com- 
plainers,  v.  Ho  oh  Camekon  and  Othebs,  Respon- 
dents. 

Interdict — Title — Injury — Interdict  against  building  a  school 
on  part  of  an  area  devoted  to  a  CraeUc  chapel  in  Greenock — 
Question  of  title  and  alleged  injury  by  obstruction  of  lights. 

This  was  a  bill  of  suspension  and  interdict  against 
the  building  of  a  scboolhouse  on  a  portion  of  an  area 
of  ground  in  the  town  of  Greenock,  feued  from  Mr  J. 
Shaw  Stewart  for  the  purpose  of  a  Gaelic  chapel,  with 
manse  and  offices. 

From  the  original  feu-charter,  it  appeared  that  the 
ground  was  vested  in  four  persons  in  Greenock,  <'  and 
the  survivor  of  them,  as  trustees  for  the  contributors," 
&c.  The  specified  purpose  of  the  grant  was  for  the 
building  of  a  Gaelic  chapel,  manse  and  offices ;  and  it 
was  declared,  that  the  ground  shall  be  employed  "  for 
no  other  purpose,  without  the  consent  of  Mr  John 
Shaw  Stewart,"  the  superior. 

Since  this  ground  was  feued,  the  chi^l  has  been 
converted  (as  far  as  a  church  court  can  sanction  such 
a  proceeding)  into  a  parochial  church  gnood  ^ocro,  and 
a  district  assigned  to  it;  and  the  kirk-session  and 
managers  proposed  to  build  a  schoolhouse  on  a  part  of 
the  vacant  space  originally  intended  for  a  manse  and 
office-houses,  a  part  of  the  original  plan  long  ago  given 
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This  application  of  the  ground  was  sanctioned  by 
the  kirk-session,  the  whole  managers,  and  a  large  pro- 
portion of  the  congregation.  The  present  bill  was  pre- 
sented by  certain  of  the  proprietors  and  congregation, 
and  raised  a  question  on  the  title,  whether  the  appro- 
priation of  part  of  the  ground  to  a  school,  under  the 
superintendence  of  the  minister  and  session,  were  such 
a  deviation  from  the  original  destination  of  the  ground, 
and  from  the  purpose  for  which  it  was  acquired,  as  to  en- 
title any  individual  contributor  or  seat-holder  to  object. 
It  was  further  alleged,  that  the  erection  in  question 
would  obstruct  the  lights  of  the  church ;  and  on  this  sub- 
ject there  were  appointed  reports  by  persons  employed 
by  the  two  parties  to  inspect  the  proposed  building. 

The  Lord  Ordinary  reported  the  bill,  with  answers, 
to  the  Court,  in  respect  of  its  importance  to  the  com- 
munity of  the  parish. 

Their  Liordships  passed  the  bill,  and  continued  the 

interdict  which  had  been  granted  on  presentment  of  the 

bill. 

Lord  Ordinary^  Cuninghame. — Act,  D.  McNeill,  Dunlop ; 

J.  B.  Grade,  W.S.,  Agtnt Alt.  Dean  of  Faculty  (Hope),  W. 

Bell;  James  Stuart,  S.S.C.,  Agent — [J.D.M.] 


6<A  February  1 838. 
First  Division. — (G.D.F.) 
No.    127.  —  The   Marquis  of  Queensberry  and 
Others,  Pursuers,  r.  John  Wright  and  Others, 
the  Kin^s  Kindly  Tenants  or  Crown  Rentallers  of 
JLochmaben^  Defenders, 

Teinds  —  Crown  Rentallers-— Kindly  Tenants  —  Reduction — 
Tke  Croum  rentaiiera  or  kindly  tenants  of  Lochmaben  Have 
been  in  right  of  certain  pohsesaiona  and  privileges  for  mang 
centuries,  in  virtue  of  a  peculiar  title  resembling  tenancy  Ay 
rental.  They  possess  some  with  writing^  though  not  of  a  feudal 
kind,  and  some  without  writing,  under  a  subject-superior,  to 
whom  they  pay  rent,  and  who  obtained  right  to  the  territory  on 
which  these  rentallers  are,  by  progress  from  the  Crown — Held, 
fl.J  TTiat  these  Crown  rentallers  have  a  right  of  property  in 
their  possessions,  indefeasible  by  the  Crown,  and  capable  of 
being  feudalized,  burdened  and  alienated  at  pleasure :  (2.) 
That  the  rentallers*  property,  if  ever  it  belonged  to  the  kings 
of  Scotland  jure  coronae;  being  now  held  in  full  &nd  inde- 
feasible  property  by  parties  entitled  to  all  the  substantial  rights 
of  vassals,  without  reservation  in  favour  of  the  Crown,  is 
validly  dissolved,  at  least  quoad  the  dominium  utile,  yrom  the 
Crown,  and  so  is  liable  in  a  rateable  proportion  of  teind  duty 
for  payment  of  minister's  stipend :  (3.)  An  interlocutor  of  a 
Lord  Ordinary  (of  1810^,  holding  them  exempt  from  teind, 
accordingly  reduced. 

In  1792,  the  Reverend  Andrew  Jef&ey,  minister  of 
the  pariA  of  Lochmaben,  raised  a  summons  of  aug- 
mentation, modification  and  locality,  against  the  heri* 
tors,  in  which  process  it  was  sought  to  render  the 
Crown  rentallers  liable  in  teind.  Before  the  issue  of 
the  process  the  minister  died,  but  his  successor,  Mr 
Laurie^  in  1806,  raised  a  new  process,  in  which  a 
variety  of  procedure  took  place ;  and  on  3d  March 
1810,  the  Lord  Ordinary  pronounced  a  judgment,  in 
which  he  held  the  Crown  rentallers  not  to  be  liable  in 
payment  -of  teind.  This  interlocutor  was  never  brought 
under  the  review  of  the  Court ;  and  though  interim 
schemes  of  locality"^  were  prepared,  no  final  scheme  was 
adjusted;  and  it  was  averred  by  the  pursuers,  that 
during  these  steps  no  appearance  had  been  made  for 
them.     A  new  process  was  raised  in  1822,  which,  of 


consent  of  the  pursuers,  was  conjoined  with  the  pro- 
cess raised  by  Mr  Laurie,  which  was  accordingly 
wakened  and  transferred  against  the  representatives  of 
several  parties  who  had  meantime  deceased.  It  was 
then  averred  (in  1829)  in  the  conjoined  processes,  that 
the  interlocutor  of  .3d  March  1810  had  passed  by  de- 
fault, and  was  erroneous.  The  present  pursuers  ac- 
cordingly lodged  a  representation  to  have  it  recalled, 
but  the  Lord  Ordinary  having  sustained  the  plea  of  the 
Crown  rentallers,  to  the  efiect  that  the  question  was 
only  competent  in  a  process  of  reduction,  the  present 
action  of  reduction  was  brought  for  the  purpose  of 
setting  aside  the  interlocutor  complained  of. 

The  principal  reason  of  reduction  was,  that  the  lands 
were  never  proper  Crown  lands.  The  conclusions  were, 
Jirsty  That  the  interlocutor  of  1810  should  be  reduced  ; 
or,  2d/y,  That  it  should  be  declared  that  the  interlo- 
cutor could  only  be  efiectuai  quoad  prmteriia ;  and, 
3^/y,  That  in  the  event  of  effect  being  given  to  either 
of  these  conclusions,  it  should  be  declared  that  the 
**•  defenders  are  not  entitled  to  have  these  lands,  or  any 
part  thereof,  exempted  from  teinds  or  payment  of 
ministers'  stipends ;  but  that  the  said  lands  are  liable 
in  teinds  and  payment  of  ministers'  stipends." 

In  defence  it  was  pleaded — (1.)  That  the  pursuers 
had  no  title  to  insist  in  this  process.  (2.)  That  the 
decree  of  3d  March  1810  was  res  judicata ;  and  (3.) 
That  the  lands  in  question  are  not  liable  in  teind. 

The  Lords,  however,  (see  st^rOf  Vol.  VIIL,  p.  469)- 

"  having  advised  the  revised  cases  for  the  parties,  with  the 
minute  for  the  defenders,  and  answers  thereto  for  the  pursuers, 
and  having  heard  counsel,  sustain  the  title  to  sue  this  action 
as  an  action  of  reduction  of  the  interlocutor  of  Lord  Polkemmet, 
Ordinary,  dated  3d  March  1810,  Find  that  the  said  interlo- 
cutor, never  having  been  approved  by  the  Court,  has  not 
become  final ;  therefore,  repel  the  plea  of  res  judicata  main- 
tained by  the  defenders,  and,  quo€ui  ultra,  remit  to  the  Lord 
Ordinary  to  hear  parties  farther,  with  power  to  his  Lordship  to 
do  therein  as  he  shall  see  cause,  reserving  all  questions  of  ex- 
penses.'* 

The  question,  therefore,  remaining  on  the  merits 
was,  whether  the  defenders  were  now  exempt  from 
paying  teind,  on  the  ground  that  they  were  the  King's 
kindly  tenants  or  Crown  rentallers.  On  this  point,  as 
resolving  into  one  of  title,  the  Lord  Ordinary  ordered 
the  parties  to  lodge  cases.  The  cases  for  the  parties 
entered  at  length  into  the  historical  details  connected 
with  the  lordship  of  Annandale,  and  the  castle  and 
four  towns  of  Lochmaben. 

The  result  of  the  pursuers'  researches  iqppeared'to  be, 
\st,  That  the  lands  in  question  formerly,  and  before 
they  became  united  to  the  Crown,  belonged  to  a  subject, 
the  family  of  Bruce,  before  their  accession  to  the  throne 
of  Scotland,  and  then  passed  to  the  kings  of  Scotland, 
not  Jure  corona^  but  as  ordinary  feudal  proprietors  : 
2dy  That  although  the  lands  remained  for  a  time  united 
to,  or  connected  with  the  Crown,  they  were  subse- 
quently conveyed  to  a  subject  by  ordinary  feu-right, 
viz.,  in  1610,  to  the  Earl  of  Dunbar,  and  that,  subse- 
quent to  the  first  disjunction,  the  Crown  was  in  wont 
to  renew  the  investiture  by  progress,  and  they  have 
now  remained*  disunited  from  the  Crown  for  a  period 
of  upwards  of  two  centuries ;  and,  3c/,  That  these  lands 
were  anciently  held  liable  to,  and  actually  paid  stipend, 
having  only  for  a  time  enjoyed  relief  from  stipend, 
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under  the  exercise  of  the  patron's  personal  privilege  as 
to  allocating  the  stipend.  This  was  maintained  by  a 
reference  to  a  process  of  locality  in  1735.  They  main- 
tained, as  the  result  of  the  decisions,  that  although 
lands  which  have  never  been  dissevered  from  the 
Crown,  but  have  all  along  remained  proper  royal 
domain,  and  from  which  teind  has  never  been  levied, 
may  be  entitled  to  exemption  from  teinds  and  stipends, 
yet  lands  which  have  either  originally  belonged  to  a 
subject,  or  have  been  granted  or  feued  out  by  the 
Crown  to  a  subject,  are  liable  in  teinds  and  stipend. 

The  result  of  the  defenders'  researches  was  to  the 
following  effect:  Ist,  From  the  earliest  period  to  which 
the  history  of  the  land-rights  of  Scotland  can  be  traced, 
the  Castle  of  Lochmaben,  and  the  adjacent  lands,  form- 
ed a  royal  demesne,  on  which  the  sovereign  either  re- 
sided, or  which  was  governed  by  a  constable  or  keeper 
as  his  immediate  representative,  and  which  was  oc- 
cupied by  the  Crown  rentallers,  who,  in  return  for  the 
liberty  of  possession,  rendered  services  in  ancient 
times,  and  subsequently  paid  small  quit-rents.  2^ 
Although,  during  a  certain  time,  grants  were  made 
to  subjects  of  the  lordship  of  Annaudale,  yet  there  is 
no  evidence  that  the  property  of  the  Castle  and  de- 
mesne of  Lochmaben  was  ever  severed  from  the  Crown. 
In  some  of  the  grants,  no  mention  is  made  of  the 
castle  and  demesne,  which  must  be  taken  as  a  certain 
proof  that  they  were  not  conveyed.  In  those  grants, 
in  which  mention  is  made  of  the  castle,  there  is  no 
evidence  that  the  property  was  transferred.  Where  it 
is  intended  that  a  royal  residence  is  to  be  conveyed  in 
property  to  a  subject,  the  terms  of  conveyance  must  be 
technical  and  express  ;  and  in  the  absence  of  certainty, 
it  will  be  presumed  that  the  royal  property  was  not 
dismembered,  and  that  nothing  more  was  conferred 
than  an  heritable  right  to  the  office  of  constable  or 
keeper,  with  the  privileges  an*d  emoluments  attached. 
34  The  castle  and  demesne  were,  by  Statute,  unalien- 
ably  annexed  to  the  Crown,  or,  in  other  words,  the 
subject  who  had  previously  held  the  office  of  keeper 
or  constable,  was,  by  reason  of  forfeiture,  deprived  of 
that  office,  over  which  the  sovereign  exercised  the  ex- 
clusive power,  which  he  carried  into  effect  by  making 
grants  to  different  persons,  some  of  which  were  tempo- 
rary and  personal,  and  others  hereditary.  But  of  which- 
ever character  the  grant  was,  it  conferred  no  right  of  pro- 
perty on  the  grantee.  When  it  was  of  the  former  kind 
there  could  be  no  question ;  and  where,  in  the  grants  or 
ratifications,  infef^ments  are  mentioned,  these  do  not 
import  a  right  to  the  property  in  feu-farm,  but  merely 
a  right  to  the  office  of  keeper,  and  its  emoluments  and 
privileges.  4thy  Throughout  the  long  series  of  docu- 
mentary evidence,  the  possessors  of  the  demesne  are 
uniformly  styled  the  King's  Kindly  Tenants,  or  his  Far- 
mers. Where  they  were  oppressed  by  the  exactions 
of  the  constable  or  keeper,  applications  for  relief  were 
made  directly  to  the  sovereign  himself, — their  charac- 
ter of  his  own  tenants  was  recognised  by  him,  and  the 
proper  remedies  awarded  to  them.  Warrants  were 
issued  by  him,  that  they  should  possess  their  lands  for 
payment  of  the  rent,  and  performance  of  the  services 
prestable  by  their  ancestors.  "  And  the  keepers  of 
the  Castle  of  Lochmaben,  or  any  who  pretend  right  to 
the  said  Crown  lauds,"  were  prohibited,    under  the 


highest  penalties,  from  exacting  a  higher  rent  or  greater 
services,  or  removing  the  tenants  from  their  ancient 
possessions."  When  an  attempt  was  made  to  impose 
upon  them  a  portion  of  a  government  tax,  not  legally 
exigible^  authority  was  given  to  make  the  necessary 
rectification.  Had  a  right  of  property  been  vested 
elsewhere  than  in  the  Crown,  these  direct  acts  of  in- 
terposition by  the  sovereign  could  never  have  occurred. 
Even  in  times  when  the  rights  of  property  were  least 
regarded,  no  such  gross  violations  are  recorded.  But, 
on  the  principle  that  the  lands  were  the  property,  of  the 
Crown,  and  the  possessors  the  King's  tenants,  those 
acts  were  not  only  legal,  but  were  necessary  and  just 
for  the  preservation  of  the  rights  of  the  possessors^ 
5/A,  No  teinds  or  stipend  have  ever  been  paid  by  the 
kindly  tenants,  nor  has  stipend  ever  been  imposed 
upon  them.  During  upwards  of  a  century  there  have 
been  successive  processes  of  augmentation  and  locality, 
in  which  they  were  not  only  exempted  in  the  schemes 
of  locality,  but  their  right  of  exemption  acknowledged 
in  the  strongest  manner  by  those  who  had  both  an  in- 
terest to  dispute  it,  and  the  best  access  to  information. 
Gearer  or  more  forcible  evidence  of  consuetude  can- 
not exist:  And  they  argued,  (L)  That  the  lands  in 
question,  being  Crown  lands,  are  not  liable  to  payment 
of  teind  or  imposition  of  stipend:  (2.)  That  the  Crown 
rentallers  are  not  heritable  proprietors,  but  merely 
kindly  tenants,  not  removable,  because  the  King  never 
dies :  (3.)  That,  as  Crown  rentallers  or  tenants,  tlie 
defenders  cannot  be  rendered  liable  in  payment  of 
teind,  or  subjected  to  the  imposition  of  stipend ;  and, 
(4.)  That,  although  the  defenders  could  otherwise  be 
held  liable,  they  could  not  be  so  rendered  in  an  action 
at  the  instance  of  the  pursuers,  who  have,  by  a  long 
series  of  acts,  homologated  and  acquiesced  in  their  right 
of  exemption. 

The  different  authorities  on  which  the  parties  found- 
ed, to  show  the  state  of  possession,  is  given  below.  A 
large  portion  of  the  argument  in  the  cases  was  direct- 
ed to  the  consideration  of  the  question,  to  whom  the 
iordshij^  of  Annandale,  at  all  events,  the  Castle  of  Loch- 
maben, and  the  possession  on 'which  all  the  four  towns 
of  Hitse,  Smallholme,  Heck,  and  Greenhill,  belong- 
ed, prior  to  these  subjects  coming  into  possession  of 
the  family  of  Robert  the  Bruce,  before  that  family 
ascended  the  throne.  But  as  the  judgment  of  the 
Court  did  not  proceed  upon  a  consideration  of  this 
argument,  it  seems  unnecessary  farther  to  allude  to  it. 
From,  whatever  quarter  the  Crown  derived  these  sub- 
jects, they  continued  in  the  possession  of  the  Crown 
for  a  length  of  time,  and  till  1610,  when,  by  Crown- 
charter,  they  were  conveyed  to  George  Earl  of  Dun- 
bar. The  charter  was  in  the  style  of  an  ordinary  feu- 
charter.  It  disponed  and  conveyed,  (1.)  all  and  wholes 
the  lands  and  other  subjects  and  heritages  enumerated 
in  it  to  the  grantee,  in  common  fendal  form.  (2.)  Inier 
dioj  it  disponed  to  the  grantee,  all  and  whole,  the  lands 
of  Smallholme,  Hitte,  Greenhill,  and  Heck,  with  their 
pertinents,  being  the  lands  and  territory  possessed  by 
the  defenders,  and  that  entirely  separate  and  apart  from 
the  hereditary  office  of  keeper  of  the  castle  or  fortalice 
of  Lochmaben,  which  is  one  of  the  rights  also  con- 
ferred by  the  charter.  (3.)  The  lands  and  general  sub- 
jects which  it  conveyed  were  erected  into  a  free  barony^ 
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tinder  the  name  of  the  barony  of  Lochmaben ;  thus 
vesting  in  the  disponee  the  plenum  dominium  and  most 
complete  right  known  in  a  feudal  ownership*  (4.) 
That  the  subjects  and  rights  are  specially  distinguish- 
ed, both  in  the  tenendas  and  reddendo  of  the  charter, 
and  in  particular,  that  a  special  and  separate  money 
feu-duty,  (sumam  quinquaginta  triam  librarum  et  de- 
cern solidarura  usualis  monete,  regni  Scotie,)  with  rela- 
tive casualties,  is  made  payable  for  the  laiads  and  ge- 
neral sttlyects  conveyed  by  the  charter,  there  being 
another  and  nominal  reddendo  fixed  for  the  keepership 
of  the  Castle  of  Liochmaben.  The  Earl  of  Dunbar  was 
duly  infefl  upon  this  charter  on  8th  April  1610. 

The  pursuers  admitted,  that  the  defenders  had  all 
along  occupied  on  rentals  or  on  tenancy,  and  averred 
that  it  might  be  quite  true,  that  even  at  an  early 
period  the  lands  were  possessed  by  the  descendants 
of  the  original  occupiers,  or  vassals  of  the  Bruce 
family,  under  such  a  peculiar  right  as  entitled  the  oc-^ 
cupiers  to  retain  their  possessions  without  feudal  title 
or  proper  investiture  from  the  grantee  of  the  Crown, 
under  the  charter  just  quoted  ;  and  it  was  maintained, 
that  they  held  either  feudally,  or  otherwise  not  im- 
mediately from  the  Crown,  but  under  the  feudal  dis- 
ponee, to  whom  the  Crown  had  disponed  the  lands, 
or  at  least  the  proper  feudal  right.  The  right  to  the 
lands  had,  by  means  of  the  charter  from  the  Crown, 
'  lost  its  regal  characteristic  by  being  separated  from  and 
transferred  by  the  Crown  to  a  subject,  which  is  the  true 
test  of  teindability.  Besides,  it  cannot  be  lost  sight  of 
in  this  case,  that  the  peculiar  right  or  title  of  the  oc- 
cupiers of  the  soil,  according  to  the  best  evidence  which 
can  be  discovered,  had  its  origin  and  sole  foundation 
in  the  fact  of  the  lands  having  come  to  the  Crown  from 
a  subject. 

After  the  period  of  the  above  separation  from  the 
Crown,  the  pursuers  instructed  a  variety  of  titles  by 
progress  to  the  same  subjects,  particularly  by  the  Earl  of 
Dunbar  to  Murray  of  Rampatrick  (afterwards  the  Elarl 
of  Annandale),  who,  by  the  Earl  of  Dunbar's  title,  was 
bound  in  a  reddendo  for  the  subjects,  distinct  from  any 
acknowledgment  due  for  the  wardenship  of  the  castle, 
and  he  was  to  hold  both  subjects  as  distinct  from  one 
another,  in  the  same  manner  as  the  Elarl  of  Dunbar  had 
held  the  same.  The  wardenship  of  the  castle  came 
to  be  centred  in  the  person  of  Hope  Johnstone  of 
Annandale,  it  was  said,  by  separate  titles,  while  the 
right  to  the  lands  on  which  the  defenders  are,  came  to 
pass  by  marriage  from  the  Earls  of  Annandale  to  the 
Lords  Stormont  and  Mansfield,  under  whom  the  de- 
fenders hold  their  right  and  pay  their  rents.  It  was 
admitted  that  some  of  the  defenders  possessed  written 
titles  for  their  possession,  while  many  of  them  pos- 
sessed without  any  writing  at  all.  Indeed,  it  was 
maintained  that  they  were  tenants  of  the  Crown,  not 
removable,  because  the  King  never  dies ;  but  that  they 
had  the  privilege  of  assigning  their  rights  as  a  lease- 
hold property,  with  a  liferent,  or  of  long  duration  ;  and 
also,  that  they  were  entitled  to  create  securities  over 
their  possessions. 

"  I8M  November  1837 The  Lord  Ordinary  having  con- 
sidered the  revised  cases,  «nd  whole  process,  in  terms  of  the 
remit  from  the  Inner-House  of  28th  June  1836,  In  respect  the 
defenders  have  not  urged  any  other  preliminary  pleas  than  those 
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formerly  disposed  of  by  the  Court,  Finds,  on  the  merits,  that 
the  defenders  possess  their  lands  either  on  written  titles,  or 
without  writing,  by  admission  of  all  concerned,  as  Crown  ren- 
tallers,  whereby  they  have  a  right  of  property  in  their  whole 
possessions  indefeasible  by  the  Crown,  and  capable  of  being  feu- 
dalized, hardened,  and  alienated  by  the  defenders  at  pleasure : 
Finds  Uiat  the  defenders*  property,  if  it  ever  belonged  to  the 
Kings  of  Scotland  jure  corona,  being  now  held  in  full  and  in- 
defeasible property  by  parties  entitled  to  all  the  substantial 
rights  of  vassals,  without  any  limitation  or  reservation  in  favour 
of  the  Crown,  is  legally  and  validly  dissolved,  at  least  guoac/ the 
dominium  utile,  from  the  Crown,  and  so  is  liable  in  a  rateable 
proportion  of  teind  duties  for  payment  of  the  minister's  stipend : 
Therefore,  sustains  the  reasons  of  reduction,  and  reduces,  de- 
cerns, and  declares  in  terms  of  the  libel :  Finds  expenses  due  to 
neither  party,  and  decerns. 

"  Note, — The  parties  having  now  joined  issue  on  the  merits, 
the  sole  quei^tion  occurring  for  decision  is,  whether  the  Kindly 
Tenants  of  Lochmaben  (being  Crown  rentallers)  are  bound  to 
pay  teind  for  the  properties  held  by  them.  The  cases  give  an 
elaborate  and  probably  as  clear  a  view  of  the  history  of  this  an- 
cient territory  as  can  be  traced.  On  the  one  hand,  the  defen- 
ders (the  Kindly  Tenants)  maintain  that  they  are  not  liable,  as 
they  are  mere  tenants  of  the  Crown  upon  an  estate  forming 
part  of  an  ancient  demesne  of  the  Kings  of  Scotland,  and  so 
not  liable  for  teind ;  while  the  pursuers  a11*;ge,  that  the  pro- 
perties in  dispute  formed  part  of  the  possessions  of  the  ances- 
tors of  Robert  the  Bruce  for  ages,  when  they  were  liege  sub- 
jects of  the  King  of  Scotland,  and  that  the  lands  were  thus  at 
a  remote  period,  liable  in  all  public  burdens,  civil  and  ecclesias- 
tical, from  which  they  are  not  liberated  by  the  heir  succeeding 
to  the  Crown. 

"  If  the  question  turned  on  the  precise  ascertainment  of  the 
origin  of  the  Bruces*  acquisition  of  this  territory,  the  case  would 
certainly  be  involved  in  great  obscurity  and  difficulty.  The 
probability  is,  that  it,  as  well  perhaps  as  the  whole  surrounding 
district,  belonged  to  the  Lords  of  Annandale,  long  before  the 
illustrious  heir  of  the  family  ascended  the  throne.  This  is  the 
clear  opinion  of  Chalmers,  upon  evidence  which  he  quotes ;  and 
although  the  grounds  of  that  opinion  are  attacked  in  a  very 
elaborate  and  able  disquisition  in  the  defenders*  revised  case,  it  is 
possible  that  some  disciple  of  Chalmers  may,  on  a  fitring  occa- 
sion, be  able  to  vindicate  the  historical  accuracy  of  the  learned 
antiquarian.  But  it  is  thought  that  this  research  is  quite  super- 
fluous in  the  present  discussion.  For,  whether  the  territory 
round  Lochmaben  was  part  of  the  royal  demesnes  from  its  ear- 
liest history,  or  was  the  fief  of  a  powerful  family  who  succeed- 
ed to  the  Crown,  seems  to  be  of  no  consequence,  from  the  course 
of  the  latest  and  best-considered  decisions  on  the  law  of  tithe. 
On  the  one  hand,  even  if  property  were  traced  ever  so  clearly 
to  have  been  part  of  the  royal  possessions  held  by  the  sovereigns 
from  remote  ttgesjure  eoroiue,  yet,  if  it  has  been  latterly  aliena- 
ted to  subjects  as  vassals,  it  is  liable  for  teinds.  On  this  ground, 
the  decision  in  the  case  of  Falkland  proceeded  in  1814;  and  in 
that  of  Denny,  a  feuar  of  the  old  garden  of  the  Castle  of  Dum- 
barton, in  1830 ;  the  latter  case  being  specially  reported  as  fix- 
ing that  *  lands  which  have  been  dissolved  from  the  Crown,  and 
become  the  property  of  a  subject,  are  liable  in  teind.'  (Shaw's 
Teind  Cases,  p.  239). 

'*  On  the  other  hand,  it  has  been  found,  that  if  the  property 
of  a  royal  park  remains  to  any  effect  with  the  Crown,  a  party 
holding  the  office  of  keeper  or  ranger,  even  with  an  hereditary 
grant  entitling  him  to  occupy  the  surfitce,  and  to  enjoy  the  fruits, 
it  is  not  teindahle.  On  that  ground,  the  decision  in  the  case  of 
Lord  Haddington,  as  keeper  of  the  King's  Park,  proceeded. 
Still,  in  the  latter  case.  Lord  Corehouse,  who  gave  the  opinion, 
to  which  the  majority  of  the  Court  assented,  observed, — *  If 
the  Earl  of  Haddington  held  a  feu  of  the  lands,  then  they  must 
have  been  teindable,  but  the  reverse  holds,  as  the  Earl  is  the 
mere  custodier  of  the  park.' 

"  But  the  case  of  Linlithgow  was  decided  on  the  same  day, 
and  there  the  Court  found  the  lands  liable  in  teind,  '  in  respect 
that  though  they  appear  to  have  been  originally  Crown  lands, 
yet  having  been  granted  in  feu  to  the  Earls  of  Linlithgow,  and 
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others,  and  reverted  to  the  Crown  by  the  attainder  of  the  Earl, 
the  character  of  the  tenure  is  changed,  and  the  lands  hare  be- 
come liable  in  payment  of  teind,  in  like  manner  as  any  other 
lands  held  feu  of  the  Crown. 

'*  All  of  these  cases  are  fully  and  accurately  reported  in  the 
last  edition  of  Sir  John  Council's  work.  Vol.  II.  p.  54,  &c. 
They  were  pronounced  after  much  consideration,  in  the  course 
of  which  the  opinion  of  the  first  counsel  in  England  was  taken 
relative  to  the  practice  of  subjecting  the  present  or  ancient 
royal  demesnes  in  England  to  tithe,  and  therefore,  it  is  impos- 
sible now  to  Question  in  this  Court,  the  law  thus  deliberately 
fixed.  The  efiect  of  these  authorities,  however,  in  the  present 
case,  is  conceived  to  be  insuperable.  The  defenders  possess  on 
tenures,  to  all  intents  and  purposes,  as  available  to  them,  and 
as  indefeasible  as  feus.  It  has  been  found,  in  a  series  of  de- 
cisions, (1.)  That  the  Crown  rentallers  of  Lochmaben  cannot  be 
removed:  Morr.  p.  15,195.  (2.)  That  they  may  alienate  their 
lands,  and  convey  them  onerously  or  gratuitously,  if  they  choose 
to  feudalize  their  rights:  Morr.  p.  16,316.  (3.)  That  they 
may  grant  valid  heritable  securities  over  their  properties,  whether 
they  are  previously  infeft  or  not :  Fac.  Coll.  30th  November 
1608.  In  short,  for  aught  that  appears,  they  may  not  only  cul- 
tivate the  surface,  but  dispose  of  all  pertinents  a  centra  usqve 
ad  calum  as  they  please.  The  defenders  are  thus  the  proprie- 
tors of  the  subjects  occupied  by  them,  according  to  every  cri- 
terion by  which  property  can  be  ascertained.  As  the  defenders 
have  the  sole  right  of  property  in  the  lands  occupied  by  them 
(under  a  different  name,  but  with  all  the  substantial  rights  of 
the  udal  proprietors  in  Orkney),  they  must,  like  udal  proprie- 
tors, be  liable  in  all  the  burdens  legally  attaching  to  ownership, 
including  stipend,  inter  alia.  Of  course,  they  will  have  right 
as  proprietors  to  value  their  teinds,  by  which  this  burden  may 
be  limited  and  defined.  The  defenders,  no  doubt,  have  founded 
on  the  case  of  Heasilhead  against  his  Tenants,  reported  by 
Durie,  in  1639,  to  show  that  a  valuation  by  rentallers  is  incom- 
petent :  but  that  was  a  valuation  by  rentallers  under  a  subject 
superior,  who  notoriously  are  removable  by  the  landlord,  and, 
therefore,  that  case  was  the  converse  of  the  present  in  the  most 
essential  drcurostance. 

"Standing  as  the  present  case  does  on  the  titles,  the  Lord 
Ordinary  has  not  thought  it  necessary  to  order  any  investigation 
to  be  made  into  the  disputed  matters  of  fact.  But  there  are 
some  important  allegations  made  by  the  pursuers,  which  the  de- 
fenders do  not  meet  with  any  very  special  explanation  in  answer. 
Thus,  in  article  14  of  their  condescendence,  the  pursuers  state 
that  the  defenders  pay  '  the  ordinary  public  burdens,'  in  illustra- 
tion of  which  averment,  the  pursuers  repeatedly  mention  in  their 
case,  that  the  defenders'  lands  stand  rated  in  the  cess-books,  and 
that  they  have  always  paid  cess.  The  defenders  do  not  advert 
at  all  to  the  c^ss-books,  but  they  refer  (statement  4)  to  an  order 
of  Parliament  in  1690,  by  which  a  certain  additional  assessment 
was  ordered  to  be  taken  o£  .  Still  it  seems  rather  dedudble, 
firom  the  ambiguous  statement  of  the  defenders  on  this  matter, 
that  they  still  pay  at  least  the  original  imposition  of  cess.  In 
like  manner,  the  defenders'  answer  to  the  15th  article  of  the 
condescendence,  is  somewhat  equivocal  or  obscure.  But,  in- 
dependent of  these  allegations,  it  is  thought  that  the  defenders 
are  legally  chargeable  with  stipend,  in  respect  of  the  proprietary 
nature  of  their  rights  to  the  lands  possessed  by  them. 

"  Expenses  have  not  been  given  to  the  pursuers,  as  they,  by 
not  bringing  the  question  properly  under  review  in  1810,  may 
have  led  the  defenders  to  suppose  their  right  to  exemption  firom 
teind  better  founded  than  it  is." 

The  defenders  reclaimed.    At  advising, 

Lord  GiUies — I  see  no  ground  for  differing  from  the  Lord 
Ordinary.     The  note  is  quite  satisfactory. 

Lord  Prendent — I  agree  also  with  the  Lord  Ordinary. 

Lord  Mackenzie, — That  is  also  my  opinion. 

lAtrd  Corehouee — I  am  quite  satisfied  that  the  Lord  Ordi- 
nary is  right. 

Dean  of  Faculty — It  is  surely  not  meant  that  the  effect  of 
the  judgment  is  to  be,  to  force  the  defenders  to  pay  bygone  teind. 
It  ran  only  be  from  the  date  of  the  judgment. 

Solicitor-  General^We  do  not  understand  that  such  is  to    | 


be  the  effect ;  at  least  it  was  not  so  intended  by  the  Lord  Or- 
dinary. 

Lord  Gillies — I  do  not  think  the  conclusions  of  the  action 
could  reach  that ;  but,  independently  of  the  shape  of  the  sum- 
mons, they  should  not  be  found  liable  for  bygones, — only  from 
the  date  of  the  action. 

The  rest  of  the  Judges  agreed,  and  the  Court  oif- 
hered* 

Defenders*  Authorities. — Robertson's  Index  of  Charters. 
Reg.  Mag.  Sig.  p.  18.  RotuU  Scotias,  Vol.  I.  pp.  263,  281, 
24th  S.'pt.  1334.  1400,  Reg.  Mag.  Sig.,  p.  241,  No.  47.  1449. 
Pitscoltie,  p.  35 ;  Godscroft,  p.  182-3.  Act  Pari.,  Vol.  II.  p. 
154-^.     lb.  1487,  Vol.  II.  p.  87.     Reg.   Sec.  Sig.,  Vols. 

III.  p.  198,  and  IV.  p.  185.  1516,  1517,  1542,  Reg  Sec  Sig. 
1546,  Act  Pari.  Vol  II.  p.  465.  lb.  1593,  Vol.  IV.  p.  28. 
lb.  Vol.  IV.  171.  lb.  Vol.  IV.  p.  495.  lb.  1621,  Vol.  IV.  p. 
664.  lb.  1661,  Vol  IV.  p.  241.  lb.  1664,  1669.  Vol.  IV.  p. 
609.  Kindly  Tenants  of  Lochmaben  v.  Viscount  of  Stor mount, 
24th  Nov.  1726;  Mor.  Die.  15,195;  2d  Fol.  Die.  419;  Craigie 
and  Stewart's  Rep.  of  App.  Cases,  p.  77.  Mounsey,  &c.  v. 
Kennedy,  &c.,  30th  Nov.  1808;  F.C.,  No.  14,  p.  25.  Marquis 
of  Queensberry  and  Others  r.  John  Wright  and  Others  (King's 
Kindly  TenanU  of  Lochmaben,  &c.;  28th  June  1836 ;  Dunlop 
and  Beirs  Rep.  XIV.  p.  1021.  Act  of  Privy  Council,  1574. 
First  Minister  of  Canongate  v.  Earl  of  Haddington,  25th  Nov. 
1829 ;  Fac.  Col.  No.  19,  p.  127,  per  Lord  Corehouse.  Officers 
of  State  V.  Earl  of  Haddington,  24th  Sept.  1831 ;  Wilson  and 
Shaw's  Rep.  of  Cases  in  the  House  of  Lords,  Vol  V.  p.  570. 
Chalmers'  Caledonia,  Vol.  III.  p.  73,  Note  12.  Ruddiman's 
Introduction  to  Anderson's  Diplomata,  p.  68.  Ross's  Lecturer, 
Vol.  IL  p.  126.  Domesday  Book,  p.  11.  Dalrymple's  His- 
torical  Collections,  p.  194.  Hailes'  Annals  of  Scotland,  Vol. 
I.  pp.  77  and  98,  oct.  ed.  Camden,  (Gibson's  translation,) 
Vol.  II.  folio,  1025.  Cough's  Camden,  Vol.  III.  p.  427.  Hut- 
chison's Cumberhuid,  Vol.  II.  p.  592.  Conuell,  Vol.  II.  p. 
55,  Irving  and  Jopp  v,  Collins,  4th  February  1795;  M.  Diet. 
1316.  M*Kenzie's  Observations,  p.  37.  His  Majesty's  Ad. 
vocate  ».  Fraser,  6th  December  1758;  Mor.  Diet.  15,196. 
Martin's  Western  Islands,  p.  125.  I.  Council  on  Tithes,  p. 
221,  2d  ed.  Heasilhead  v.  His  Tenante,  8th  March  1639; 
Mor.  15,732. 

Pursuers'  Authorities Falkland,  25th  May  1814;  Connell, 

p.  54,  2d  edit.  King's  Park  of  Holyrood,  25th  November 
1829 ;  S.  and  D.'s  Teind  Reports,  200.  Case  of  Linlithgow. 
eodem  die,  ib.  227.  Denny,  7th  Dec.  1830 ;  ib.  239.  AylolfH 
Calendar,  p.  348.  Chalm.  I.  569;  III.  73.  Anderson's  Diplo- 
mata  Scotis;  Dugdale's  Baronetage;  Sir  John  Dalrymple's 
Coll.,  &c.  Prynne's  History  of  England,  Edw.  I,  p.  507. 
Rymer's  Foedera,  Vol.  L  part  2,  p.  776,  Edin.  1816.  Hailes' 
Annals,  I.  pp.  300,  356.  Tytler's  History  of  Scotknd,  I.  pp. 
218,  226.  Balfour's  Annals,  I,  87.  Robertson's  Index  of 
Charters,  pp.  6,  7,  9,  164-47,  &c.  DougUs'  Peerage,  I.  427. 
Special  Retour,  John  Lord  Maxwell,  as  heir  of  his  fiither,  dated 
13th  Sep.  1603.  Thomson's  Register  of  Retours,  Vol.  I.  v. 
Dumfi-ies,  20.     Act  of  Attainder,  Thomson's  Statutes^  Vol. 

IV.  418.  Kindly  Tenants  of  Lochmaben,  24th  Nov.  1726 ; 
Morr.  15,195.     Irving,  4th  Feb.  1795;  Morr.  10,316. 

Lord  Ordinary,  Cuninghame. — Act.  Solicitor- General  (Ru- 

therfurd),  G.  G.  Bell;  William  Fraser,  W.S.,  ^^eal AU. 

Dean  of  Faculty  (Hope),  R.  Hunter;  William  Martin,  S.S.C, 
Agent — Teind  Clerk [G.D.F.l 


6ih  February  1838. 
First  Division (G.D.F.) 

No.  128. — Alexander  Wam-ace,  Advocaiar^  v, 

William  Lindsay,  Respondeni. 

Mandate — £  vidence —  Proof. 

Special  case  of  evidence,  whether  the  respondent  had 

given  authority,  by  mandate,  to  a  third  party  to  purchase 

a  quantity  of  potatoes,  and  whether  he  was  bound  for  a 

purchase  of  said  article  from  the  advocator?     The 
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Court,  in  the  circumstances  and  proof,  held  the  respon- 
dent liable. 

Lord  Ordinary,  Cockburn. — Act,  Dean  of  Faculty  (Hope), 

A.  M'Neill;  James  Brodie,  Agent Alt.  T.  Biaitland,  Deas; 

Brown  and  Miller,  W.S.,  Agents B.,  Clerk [G.D.F.J 


Gth  Fehruary  1838. 

Second  Division. — (J.D.M.) 

No.  129- — George  Cbeiohton,  Advocator  and  De^ 
fender^  v,  Robert  Rankin,  CUrk  to  the  Lockliho 
District  of  Roads  in  Ayrshire^  Respondent  and  Pur- 
suer. 

Title  to  PoTSue — Road — Clerk,  District — Process — Mandate— 
A  meeting  of  district  road  tnuteee  having,  by  a  minute,  em- 
powered  and  directed  their  clerh  to  uplift  and  discharge  any 
balance  due  by  the  treasurer,  who  had  absconded,  and  if  ne- 
ccssary,  to  sue  him  and  his  cautioners  for  the  amount — Held, 
waiving  the  question  of  the  general  powers  of  a  district  clerk 
to  sue,  that  this  was  6  sufficient  title  to  pursue  an  action  against 
the  cautioners. 

Process — Competency — Preliminary  Defence — Conj unction — 
T'he  name  of  one  of  ttpo  defenders  having  been  omitted  in  the 
conclusions  of  a  summons  in  the  Sheriff  Court,  and  a  supplc' 
tmentary  summons  having  been  raised  to  cure  the  dtfect,  but  not 
conjoined  with  the  original ;  and  the  original  action  having  been 
ifuisted  in,  and  the  defender  having  pleaded  on  the  merits,  with' 
out  objecting  to  the  defective  conclusion — Held,  in  an  advoca- 
iion  by  the  defender,  after  a  final  judgment  on  the  merits  against 
him,  that  he  was  not  entitled  to  plead  the  objection  to  his  name 
not  being  in  the  conclusions  of  the  original  summons. 

Cautioner — Road  Act — Circumstances  in  which  the  cautioners 
for  the  treasurer  of  road  funds  held  not  liberated  from  their 
'  obligation  by  the  alleged  carelessness  and  misconduct  of  the 
trustees. 

The  subsisting  Road  Act  for  the  county  of  A3rr  was 
obtained  in  the  year  1827,  and  the  first  meeting  of  the 
trustees  under  it,  was  held  at  A3rr,  11th  July  1827,  in 
terms  of  the  9th  section.  At  that  meeting,  authority 
was  giyen  to  ^e  committees  appointed  for  the  manage- 
ment of  the  different  lines  of  road  under  the  former  Act, 
to  continue  their  management,  taking  along  with  them 
the  new  trustees  appointed  by  the  present  Act,  and  re- 
commending to  the  former  conveners  to  call  meetings 
for  the  purpose  of  i^pointing  clerks,  cashiers,  and  col- 
lectors. In  virtue  of  this  authority,  a  meeting  of  the 
trustees  for  the  district  of  Lochlibo  was  held  at  Beith 
upon  27th  July  1827,  when  Robert  Rankin,  junior, 
writer  in  Irvine,  was  appointed  treasurer  of  the  dis- 
trict ;  and  upon  the  2d  of  August  following,  a  bond  was 
granted  by  Rankin  for  the  faithful  performance  of  his 
office,  and  by  Robert  Dunlop,  merchant  in  Irvine,  and 
Patrick  Creighton,  tanner  in  Kilwinning,  as  his  cau- 
tioners.    The  terms  of  the  bond  are  as  follows : 

"  Now  wit  ye  us,  the  said  Robert  Rankin,  junior,  as  princi- 
pal, and  the  said  Robert  Dunlop  and  Patrick  Creighton,  as 
cautioners,  to  have  bound  and  obliged,  likeaa  we  by  these  pre- 
lents  bind  and  oblige  ourselves,  jointly  and  severally,  and  our 
heirs  and  executors,  that  I,  the  said  Robert  Rankin,  junior,  shall 
not  only  duly  and  fiiithfully  execute  the  said  office  of  treasurer, 
but  also  from  time  to  time,  and  as  often  as  may  be  required, 
hold  just  compt,  reckoning,  and  payment  to  the  said  trustees,  or 
quorum  of  them,  of  my  intromissions  with  the  funds  of  the  said 
road,  and  any  other  road  which  may  be  put  under  the  manage- 
ment of  the  said  committee,  and  of  all  monies  that  shall  be  paid 
over  to  me  as  treasurer  foresaid,  so  long  as  I  shall  be  continued 
in  office ;  and  particularly,  that  all  monies  to  be  received  by  me 
shall  from  time  to  time  be  lodged  in  a  hank,  in  an  account-cur- 
rent to  be  opened  in  my  name  for  behoof  of  the  said  road,  and 


that  I  shall  at  no  time  keep  in  my  band  more  than  £20  for 
answering  contingencies, — all  this  under  the  penalty  of  £200 
Sterling,  attour  performance." 

The  principal  road  under  the  charge  of  this  district 
body  of  trustees  was  that  known  as  the  Lochlibo  road ; 
but  the  formation  of  two  new  lines,  the  Monkreddtng 
line  and  another,  departing  from  the  main  line  and 
tributary  to  it,  was  contemplated  at  the  passing  of  the 
Act,  and  these  new  lines  were  included  among  the 
turnpike  roads  enumerated  in  the  Statute. 

A  general  meeting  of  the  county  trustees  was  held  at 
Ayr  on  the  Ist  of  August  1827,  at  which  took  place  the 
permanent  nomination  of  trustees  for  the  special  manage- 
ment of  districts ;  and  among  others,  the  Lochlibo  dis- 
trict trustees  were  appointed  to  take  charge  of  the  fol- 
lowing roads:  The  road  called  Lochlibo  road;  and, 
besides,  one  not  yet  formed,  the  Monkredding  road, 
formed  in  the  year  1828. 

Rankin  continued  in  the  office  of  treasurer  from  the 
date  of  his  appointment  till  the  month  of  June  1833, 
when  he  absconded,  having  funds  in  his  hands  at  that 
date,  belonging  to  the  road,  to  the  amount  of  £367.  6s. 
8d.,  and  consisting  to  a  great  extent  of  the  toll -rents 
collected  by  him  a  few  months  previously. 

A  meeting  of  the  district  trustees  was  held  at  Beith, 
14th  June  1833,  at  which  the  following  resolution  was 
passed : 

"  The  meeting  having  learned  that  the  treasurer's  abscond- 
ing is  matter  of  notoriety,  instruct  Robert  Rankin,  writer  in 
Irrine,  the  clerk,  to  take  such  measures,  judicial  or  otherwise, 
as  may  be  necessary  for  obtaining  possession  of  the  books, 
vouchers,  and  other  papers  belonging  to  the  trust,  which  were 
under  the  charge  of  the  treasurer.  The  meeting  also  unani- 
mously agree  to  the  motion  of  Mr  Brown,  and  authorise  the 
clerk  to  uplift  and  discharge  the  balance  due  to  the  trust  by  the 
treasurer ;  and  to  uplift  from  the  bank  any  funds  which  ma^ 
there  be  deposited  in  his  name ;  and  if  necessary,  to  sue  the 
treasurer  and  his  cautioners  for  any  defalcation  there  may  be ; 
also  to  uplift  and  discharge  all  other  monies  due  and  to  become 
due  to  the  trust.'* 

The  respondent  instituted  the  present  action  before 
the  Sheriff  of  Ayrshire,  upon  the  6th  July  1833,  setting 
forth  his  title  to  pursue,  as  clerk 

"  to  the  committee  of  road  trustees  for  the  Lochlibo  district,  as 
representing  the  said  committee,  and  duly  and  specially  autho- 
rised by  a  general  meeting  thereof,  held  at  Beith  on  the  14th 
day  of  June  1883,  to  raise  and  punae  the  action  after  mentioned, 
conform  to  certified  extract  of  the  minutes  herewith  produced, 
upon  and  against  Robert  Rankin,  junior,  writer  in  Irvine,  as 
principal,  and  Patrick  Creighton,  tanner  in  Kilwinning,  and 
Mrs  Biary  Hutchison  or  Dunlop,  relict  of  the  deceased  Robert 
Dunlop,  merchant  in  Irvine,  and  Jane  Dunlop  residing  there, 
hb  daughter,"  as  cautioners. 

The  libel  was  in  the  same  manner  throughout  directed 
against  Patrick  Creighton.  The  conclusions  of  the 
libel  were  three-fold :  jFtrsty  for  exhibition  and  produc- 
tion of  a  state  of  the  treasurer's  intromissions ;  second, 
for  payment  by  the  principal  and  cautioners  of  the 
balance  due  upon  said  intromissions ;  and  third,  for 
payment  by  them  of  the  penalty  stipulated  in  the  bond, 
as  the  consequence  of  the  affairs  of  the  trust  having 
been  unfaithfully  executed.  Creighton's  name  was 
omitted  in  the  enumeration  of  the  defenders,  in  the 
first  branch  of  the  conclusion,  the  remaining  branches 
bearing  reference  generally  to  **  the  said  defenders.*' 

Creighton  alone  lodged  defences  to  the  action,  stat- 
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iDg  prelimiDary  objections  as  to  the  title,  but  Done 
as  to  the  regularity  of  the  summons,  in  respect  of  the 
omission  of  his  name  in  the  conclusion.  The  respon- 
dent, however,  raised  a  supplementary  action  specially 
against  Creighton,  proceeding  upon  the  same  narrative, 
and  containing  the  same  conclusions  with  the  original 
libel.  The  Sheriff,  in  the  supplementary  action,  '<  re- 
mits this  case  to  the  original  action  presently  depend- 
ing in  this  Court  ob  contingentiamJ*  No  interlocutor 
of  conjunction  was  however  pronounced. 

The  Sheriff  pronounced  an  interlocutor,  repelling 
the  objection  to  the  title,  when,  at  this  stage  of  the 
cause,  the  original  defender,  Patrick  Creighton,  died, 
and  the  advocator,  his  brother  and  representative,  made 
appearance,  and  sisted  himself  as  defender  in  these 
terms:  *'  The  said  George  Creighton  hereby  sists 
himself  as  a  defender  in  this  cause,  as  the  representa- 
tive, and  in  room  of  the  said  Patrick  Creighton,  his 
brother,  and  craves  that  the  case  be  forthwith  pro- 
ceeded in."  The  Sheriff  then  *<  sists  Greorge  Creighton 
of  Ardoch  as  a  defender  in  this  process,  in  room  of  his 
brother,  Patrick  Creighton,  and  transfers  the  action 
against  him  accordingly.''  Thereafter,  the  merits  of 
the  case  were  disposed  of  by  the  Sheriff- Substitute  by 
the  following  interlocutor,  adhered  to  by  the  Sheriff  on 
appeal : 

"  Finds,  from  the  extract  bond  of  caution  produced,  that  the 
said  Robert  Rankin,  junior,  and  Robert  Dunlop  and  Patrick 
Creighton,  as  his  cautioners,  bound  and  obliged  themselves, 
jointly  and  severally,  and  their  heirs  and  executors,  that  he,  the 
said  Robert  Rankin,  junior,  should  not  only  duly  and  faithfully 
execute  the  said  office  of  treasurer,  but  also  from  time  to  time, 
and  as  often  as  might  be  required,  hold  just  count  and  reckon- 
ing and  payment  to  the  said  trustees,  or  quorum  of  them,  of  his 
intromissions  with  the  funds  of  the  said  road,  and  any  other 
road  which  might  be  put  under  the  management  of  the  said 
committee,  and  of  all  monies  that  should  be  paid  over  to  him  as 
treasurer  foresaid,  so  long  as  he  should  be  continued  in  office ; 
and  particularly,  that  all  monies  to  be  received  by  him  should, 
from  time  to  time,  be  lodged  in  a  bank,  in  an  account-current 
to  be  opened  in  his  name  for  behoof  of  the  said  road,  and  that 
he  should  at  no  time  keep  in  his  hand  more  than  £20  Ster- 
ling for  answering  contingencies :  Therefore,  repels  the  defence 
on  the  title  to  pursue,  and  finds  that  the  trustees,  or  those  ap- 
pointed by  them,  in  terms  of  said  bond,  are  entitled  to  call  the 
defenders  to  account :  Sustains  action  at  the  pursuer  Robert 
Rankin's  instance,"  &c. 

The  amount  of  the  treasurer's  intromissions,  for 
which  he  and  his  cautioners  were  found  liable,  was 
afterwards  fixed  at  £367.  6.  8.,  for  which  sum,  with 
interest  and  expenses,  decree  was  pronounced. 

The  present  advocation  was  then  brought ;  and  in 
the  letters  of  advocation  the  two  processes,  original  and 
supplementary,  were  recited,  and  the  advocator  craved, 
that  ^<  for  the  reasons  and  causes  to  be  proponed  at  dis- 
cussing hereof,  the  foresaid  processes  and  action  should 
be  advocated." 

The  Lord  Ordinary  appointed  cases  to  be  put  in  on 
the  whole  cause. 

On  the  preliminary  question  the  advocator /i/«ad^ 
trier  alia — The  respondent  had  no  title  to  sue  as  clerk 
to  the  district  road  trustees.  It  is  only  either  the  clerk  or 
rh  e  treasurer  to  the  general  road  trustees  of  the  county 
siiat  is  authorised  to  sue  and  be  sued  for  behoof  of,  or 
aj?  representing  his  constituents :  1  and  2  William  IV., 
c.  43.    Williamson  v.  Goldie,  2d  March   1832.     The 


directions  which  a  meeting  of  the  committee  of  the 
district  road  trustees  had  given  to  the  respondent,  merely 
amounted  to  an  authority  to  bring  an  action  otherwise 
competent  and  legal,  and  did  not  vest  any  right  or  title 
in  the  respondent  himself  to  pursue  at  his  own  instance. 
The  supplementary  action  afterwards  brought  by  the 
respondent  had  not  the  effect  of  making  the  advocator 
a  party  to  the  original  action,  or  of  validating  the  pro- 
cedure against  him,  in  respect  these  actions  never  were 
conjoined ;  and,  separatim^  that  previously  to  the  date 
of  the  decree  the  supplementary  action  was  asleep. 

The  respondent  pUcided  on  these  points,  that  the 
title  to  pursue,  libelled  on  in  the  summons,  was  justly 
sustained  by  the  Sheriff;  the  more  especially  having 
regard  to  the  terms  of  the  bond  upon  which  the  action 
is  laid,  and  the  provisions  of  the  road  acts  referred  to 
in  the  pleadings :  That  the  decree  pronounced  on  the 
merits  against  the  advocator  was  in  all  respects  regular, 
and  no  well-founded  objection  existed  to  that  decerui- 
ture,  either  upon  the  ground  of  want  of  conjunction  of 
the  supplementary  with  the  original  process,  or  upou 
any  other  formal  or  technical  ground :  That  the  sup- 
plementary action  having  been  remitted  to  the  original 
action  oh  contifigetUiam,  and  having  been  thereafter 
held  and  recognised  by  the  parties  as  part  of  the  pro- 
ceedings in  the  cause ;  and,  more  especially,  the  advo- 
cator's predecessor  having  pleaded  on  the  merits,  and 
gone  to  issue  with  the  pursuer,  and  the  advocator  him- 
self having  afterwards  sisted  himself  as  defender  in 
room  of  his  brother  deceased,  any  objection  otherwise 
competent  on  the  ground  of  there  having  been  no  for- 
mal or  express  conjunction  of  the  actions,  was  not  now 
pleadable  by  the  advocator.  At  any  rate,  in  the  state 
of  the  pleadings,  and  in  the  whole  circumstances,  no 
such  objection  could  now  be  maintained  to  the  effect  of 
annulling  the  proceedings  in  the  Inferior  Court ;  but 
the  two  actions  being  both  advocated,  and  in  this  Court, 
may  yet  be  conjoined,  if  necessary  ;  or,  at  all  events, 
farther  procedure  ought  to  be  sisted  till  the  objection 
in  form  has  been  effectually  remedied. 

On  the  merits,  the  advocator  pleaded — The  17th 
section  of  the  Greneral  Turnpike  Act,  4th  Geo.  IV.,  c 
49,  extended  to  Scotland  by  the  1  and  2  Will.  IV.,  c 
43,  sections  11,17  and  18,  by  which  it  is  enacted,  that  all 
officers  ^*  appointed  by  any  trustees  of  any  turnpike 
road,  shall,  as  often  as  required  by  the  trustees,  render 
and  give  to  them,  or  to  such  person  as  they  shall  for 
that  purpose  appoint,  a  true,  exact,  and  perfect  account 
in  writing,  under  their  respective  hands,  with  the  proper 
vouchers,  of  all  monies  which  they  shall  respectively, 
to  the  time  of  rendering  such  accounts,  have  received, 
paid  and  disbursed  by  virtue  of  this,  or  any  turnpike 
act,  or  for  or  on  account,  or  by  reason  of  their  respec- 
tive offices ;  and  in  case  any  money  so  received  by 
any  such  officer  shall  remain  in  his  hands,  the  same 
shall  be  paid  to  the  trustees,  or  to  such  person  as  they 
shall,  in  writing  under  their  hand,  authorise  and  em- 
power to  receive  the  same."  Alsp  the  18th  section, 
by  which  it  is  enacted,  <*  that  the  trustees  of  every 
turnpike  road  shall,  and  they  are  hereby  required, 
either  by  themselves  or  some  committee  of  their  num- 
ber, annually  to  examine  the  vouchers,  and  audit  and 
settle  the  accounts  of  the  respective  clerks  and  treasurers 
appointed  by  them,  and  to  examine  into  the  state  of 
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the  revenues  and  debts  of  the  several  roads  for  which 
they  act,  and  to  make  up  abstracts  of  such  accounts, 
which  abstracts  shall  contain  a  statement  of  the  reve- 
nues and  debts  of  the  trust,  and  also  an  account  of  all 
bonds  given  by  the  trustees,  and  the  dates  thereof; 
which  said  abstracts  of  accounts  and  statements  shall 
be  signed  by  not  less  than  three  of  the  trustees." 

It  was  alleged  that  the  road  trustees  for  the  district 
of  Lochlibo  had,  since  the  date  of  the  bond  of  cau- 
tion, almost  constantly  acted  at  variance  with,  and  in 
direct  violation  of  the  bond,  and  of  the  Acts  of  Parlia- 
ment, reports,  minutes,  and  resolutions  of  the  general 
body  of  the  trustees,  and  had  evinced  such  gross  negli- 
gence and  remissness  in  reference  to  the  intromissions, 
accounts,  and  actings  of  their  treasurer,  as  to  liberate 
the  cautioners:  That  the  accounts  of  the  treasurer 
were  in  many  instances  not  made  up  and  settled  to 
the  26th  of  May  yearly,  as  required  by  the  oounty  road 
act,  but  were  irregularly  brought  down  to  later  dates. 
These  allegations  were  all  denied  by  the  respon- 
dents. 

It  was  further  alleged,  that  with  regard  to  the 
Lochlibo  road,  the  trustees  never  caused  the  balances 
remaining  in  the  treasurer's  hands  to  be  paid  over  to 
them,  as  expressly  required  by  the  17th  section  of  the 
General  Turnpike  Acts,  and  did  not  cause  the  balances 
to  be  applied  in  liquidation  of  the  road  debt,  or  to  be 
deposited  in  bank,  in  terms  of  the  bond  of  caution,  but 
allowed  the  balances  to  remain  in  the  treasurer's  own 
hands. 

To  this  it  was  answered — That  the  balances  due  to 
the  Lochlibo  and  Monkredding  lines  of  road  embraced 
by  the  trust,  were  at  all  times  under  the  unlimited  con- 
trol of  the  treasurer.  The  treasurer  had  the  unlimited 
power  of  operating  upon  the  aooount-current,  by  lodg- 
ing and  drawing  money  at  pleasure.  The  road  trustees 
had  no  check  or  control  over  him  or  the  funds,  and 
they  had  no  security  against  embezzlement  of  the  funds 
but  the  bond  of  caution  entered  into  by  the  defender's 
author.  The  17th  section  of  the  General  Turnpike 
Act  does  not  make  it  imperative  on  the  trustees  to  call 
the  officers  appointed  by  them  to  account,  and  to  up- 
lift the  balances  in  hand. 

It  was  also  averred,  that  although  the  bond  of  cau- 
tion libelled,  expressly  provides  that  the  treasurer  was 
at  no  time  to  have  more  than  £20  in  his  hands  for 
answering  contingenoies,  the  pursuers  allowed  him  to 
hold  large  sums  in  his  hands,  without  intimation  to  the 
cautioners,  and  without  using  means  to  prevent  them 
being  dilapidated  or  embezzled. 

To  this  it  wag  answered — That  the  road  trustees  had 
no  oontrol  over  the  funds.  It  was  a  public  trust  which 
the  treasurer  managed.  States  of  his  accounts  were  at 
all  times  open  for  inspection  in  the  treasurer's  hands 
and  the  district  clerk's :  That  it  was  at  all  times  com- 
petent to  the  treasurer  to  draw  out  of  the  accounts- 
current  the  funds  placed  in  them,  so  that  any  temporary 
enforcement  of  the  treasurer's  duty  to  keep  the  Amds 
ia  bank  could  be  rendered  nug^ory  by  him  with  the 
greatest  facility.  The  cautioners  had,  therefore,  no 
safety  but  what  arose  from  the  integrity  of  the  trea- 
surer. 

The  advocator  also  averred,  that  at  various  annual 
audita  of  the  treasurer's  account,  much  larger  sums  than 


£20  were  allowed  to  remain  in  his  hands.  All  these 
occasions,  however,  were  previous  to  his  absconding.  It 
was  admitted  by  the  respondent,  that  on  8th  June  1832 
there  was  a  balance  of  Lochlibo  road  funds  in  the  trea- 
surer's hands  of  -  -  £153  10  0^ 
But  there  was  due  him  for  Monkredding 

road  -  -  £67  11     9i 

And  in  bank,  -         -  8     9    4 

76     1     li 


Reducing  the  balance  for  the  tioo  lines  \     ^^^     g  . , 

of  road  to        -  -  -         / 

It  was  also  alleged  by  the  advocator,  that  the  trustees 
most  unwarrantably  suffered  the  balances  given  up  as 
due  by  the  treasurer  to  be  carried  forward  from  one 
year  to  another,  without  notice  whatever  to  the  advo- 
cator or  his  late  brother,  Mr  Patrick  Creighton,  the 
cautioner,  and  without  taking  steps  for  securing  the 
funds  in  their  treasurer's  hajads,  or  for  securing  the 
person  or  property  of  Rankin  at  the  time  he  eloped. 

To  this  it  was  answered — That  it  was  only  on  the 
absconding  of  the  treasurer  that  the  defalcation  of  the 
funds  of  the  roads  became  known  to  the  trustees.  His 
affairs  were,  however,  known  to  the  late  Patrick  Creigh- 
ton, who,  on  the  discovery  of  his  elopement,  pursued 
him  with  a  messenger  to  London.  It  was  also  gener- 
ally averred,  that  the  trustees  had  deliberately  violated 
the  18th  section  of  the  Statute ;  but  this  was  eiqpressly 
denied. 

The  advocator,  upon  the  whole,  maintained,  that  hia 
brother,  in  the  circumstances  appearing  on  the  record, 
was  liberated  from  his  cautionary  obligation,  in  respect, 
\st.  That  the  trustees  who  took  the  security,  violated 
their  duties  towards  the  cautioners  under  the  bond. 
Statutes,  resolutions,  and  directions  of  the  general  road 
trustees.  2dly^  In  respect  of  their  gross  negligence  and 
connivance  with  the  principal  debtor  in  retaining  the 
trust-funds,  and  otherwise,  as  appearing  from  the  re- 
cord and  productions.  3dl^^  In  respect  of  their  not 
having  intimated  the  deviations  and  omissions  of  the 
principal  debtor  to  the  cautioners,  or  required  them  to 
cause  the  monies  retained  to  be  deposited  till  long  after 
the  principal  debtor  had  become  bankrupt  and  ab<- 
sconded. 

The  respondent  pleaded  generally — That  the  advo* 
cator  was  justly  held  liable  for  the  intromissions  with 
the  road  funds  of  Robert  Rankin,  junior,  in  manner 
and  to  the  extent  found  by  the  Sheriff's  interlocutors, 
which  were  in  all  respects  just  and  well  founded  :  That 
no  sufficient  or  relevant  defence  in  law  had  been  stated, 
or,  in  the  facts  (^  the  case,  to  liberate  the  advocator 
from  hia  obligation  as  representing  his  brother,  the 
original  defender,  on  the  ground  either  of  violation  of 
duty,  negligence,  want  of  due  intimation,  or  mora  on 
the  part  of  the  road  trustees. 

The  Lord  Ordinary  reported  the  cause  to  the  Courts 
issuing  at  same  time  the  following  note ; 

"  The  Lord  Ordinary  thinks  this  case  attended  with  some 
difficulty,  both  as  to  the  preliminary  points  and  the  merits ;  and 
as  the  cases  are  already  printed  with  an  obvious  view  to  an  uU 
timate  judgment  of  the  Court,  he  thinks  it  best  to  put  it  in  the 
way  of  such  a  decision,  Mrith  as  little  delay  and  expense  as  pos« 
sible.  He  has  not,  of  course,  formed  any  decided  opinion,  but 
shall  state  generally  the  views  which  have  occurred  to  biou 
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"  As  to  the  respondent's  title  to  pursue  as  a  district  clerk 
under  the  general  road  act,  the  Lord  Ordinary  is  rather  inclined 
to  support  the  title,  on  the  grounds  stated  at  p.  10  et  seq.  of 
Rankin's  case.  The  case  of  Williamson,  however,  he  thinks 
was  rightly  decided  in  the  circumstances  which  there  occurred  ; 
and,  though  the  opinions  ascribed  to  th6  Judges  in  the  printed 
report  appear  to  go  upon  a  more  general  view,  he  has  a  strong 
impression  that  they  should  he  understood  as  referring  to  these 
circumstances.  As  it  is  very  important,  however,  that  the  point 
should  be  finally  settled,  the  doubt  which  he  humbly  entertains 
as  to  the  larger  applications  of  these  opinions  would  of  itself 
have  determined  him  to  report  the  cause  without  a  decision. 

"  The  Lord  Ordinary  is  also  inclined  to  support  the  pur- 
suer's title,  on  the  special  mandate  or  authority  contained  in  the 
minute  of  the  trustees  of  14th  June  1833,  by  which  he  is  ex- 
pressly empowered  and  directed  to  uplift  and  discharge  any 
balance  due  by  the  treasurer,  and  if  necessary,  to  9ue  him  and 
his  cautioners  for  the  amount.  The  advocator  represents  this 
as  a  mere  mandate  to  a  law-agent  to  raise  an  action  for  his  em- 
ployers ;  in  which,  of  course,  the  only  competent  pursuers  would 
be  the  employers,  and  not  the  agent.  And  from  the  want  of 
any  express  direction  to  sue  in  hit  own  name^  tlw  matter  is  no 
doubt  attended  with  some  difAculty.  The  Lord  Ordinary,  how- 
ever, must  observe,  I</,  That  the  authority  is  plainly  given  to 
the  respondent,  not  as  a  law-agent,  or  with  a  pomary  view  to  li- 
tigation, but  as  their  clerk  or  attorney,  and  in  order  that  he 
might  himself  act  on  their  delegated  authority ;  and,  2d,  That 
there  is  accordingly  an  express  power,  not  only  to  require  pay- 
ment of  the  balance,  but  to  discharge  it,  which,  of  course,  he 
could  only  do  by  a  receipt  signed  by  himself  as  commissioner 
and  attorney,  or  per  procuration  of  the  trustees  ;  and  conse- 
quently, that  the  alternative  authority  to  sue,  if  payment  could 
not  be  obtained  extrajudicially,  must  be  held  to  have  been 
granted  in  the  same  character.  The  parties  may  look,  upon 
this  point,  to  the  cases  of  Wilson,  8th  February  1822  (1  Shaw, 
304) ;  Gemmel,  19th  November  1830  (9  Shaw,  33)  ;  Low, 
I  St  June  1826  (4  Shaw,  051) ;  and  Oswald,  17th  February 
1827  (5  Shaw,  381). 

"  As  to  the  alleged  nullity  of  the  whole  proceeding,  in  re- 
spect of  the  omission  of  Creighton's  name  in  the  conclusion  of 
the  original  action,  there  is  altto  very  considerable  difficulty ; 
but  the  Lord  Ordinary,  on  the  whole,  and  chiefly  on  the  strength 
of  the  decision  in  the  case  of  Boyd,  20th  January  1832  (10 
Shaw,  213),  and  on  the  grounds  stated  in  Lord  Glenlee's 
opinion  in  that  case,  would  have  been  disposed  to  overrule  that 
objection.  As  things  now  stand,  he  is  of  opinion  that  the  re- 
spondent can  get  no  aid  from  the  supplementary  action,  though 
it  may  still  be  competent  for  him  to  waken  it,  and  advocate  ob 
contingentiam, 

"  On  the  merits,  the  Lord  Ordinary  is  disposed,  though  vrith 
great  hesitation,  to  go  into  the  views  of  the  advocator.  The 
omission  of  the  trustees  to  require  the  treasurer  to  lodge  the 
money  drawn  by  him  regularly  in  the  bank,  might  not  perhaps 
have  been  sufficient  to  liberate  the  sureties.  But  what  weighs 
with  him,  is  their  neglecting  at  the  successive  audits,  either  to 
require  actual  payment  to  themselves  of  the  growing  balances  in 
his  hands,  in  terms  of  the  17th  section  of  the  Act,  or  at  least,  to 
direct  and  enforce  the  application  of  these  balances,  after  reserv- 
ing what  might  be  immediately  necessary  for  outlay  on  the  road, 
towards  payment  of  the  heavy  accumulating  interests  on  the 
large  debts  with  which  they  were  burdened,  and  which  they 
had  been  urgently  required  by  the  general  body  to  keep  down 
by  such  an  application.  The  Lord  Ordinary  does  not  adopt 
the  advocator's  construction  of  the  17th  section  to  the  full  ex- 
tent of  holding,  that  every  farthing  in  the  hands  or  bank-account 
of  the  treasurer,  must  have  been  paid  over  at  every  audit,  al- 
though the  necessary  outlay  on  the  road  might  have  required 
the  greater  part  of  it  to  be  instantly  paid  back  to  him.  He 
thinks,  on  the  contrary,  that  a  reasonable  sum  for  meeting  cur- 
rent expenses  might,  and  indeed  ought  always  to  have  been 
left.  But  if  the  statements  at  the  bottom  of  page  34,  and  top 
of  page  35  of  Creighton's  case,  are  at  all  correct  (and  from  any 
view,  the  Lord  Ordinary  has  been  able  to  take  of  the  account 
in  process,  be  is  disposed  to  think  they  are  so),  he  apprehends, 


that  under  the  true  meaning  of  that  section,  as  well  as  by  the 
express  direction  of  the  general  trustees,  the  district  committee 
was  bound  to  have  taken  out  of  the  hands  of  their  treasurer  by 
far  the  greater  part  of  what  they  improperly  left  with  him  ;  and 
that  in  so  conducting  themselves,  they  violated  both  an  express 
injunction  of  the  Statute,  and  a  very  plain  and  obvious  duty,  as 
at  common  law ;  and  therefore,  and  without  questioning  the 
authority  of  any  thing  said  or  decided  in  a  higher  quarter  in  the 
recent  case  of  M*Taggart's  Trustees,  the  Lord  Ordinary  must 
think  that  they  have  given  the  cautioners  a  fair  ground  for 
maintaining  that  they  have  been  relieved  of  their  responsibility." 

At  advising  on  17th  January  1838, 

Lord  Medwyn. — With  regard  to  the  preliminary  objection, 
that  the  pursuer  has  no  title,  I  think  the  minute  of  the  trustees 
of  14th  June  1833,  directly  authorises  this  party  to  pursue;  for 
surely  it  could  not  be  necessary  for  them  by  it  to  authorise 
themselves  to  do  so.  As  to  the  omission  of  Patrick  Creighton's 
name  in  the  first  conclusion  of  the  summons,  the  supplementary 
summons  completely  obviates  that  objection.  It  is  said  that 
summons  is  not  here ;  and  in  point  of  form,  there  seems  a  little 
difficulty  in  this,  but  it  must  be  observed  that  the  party  was 
summoned,  and  pleaded  all  along,  and  stated  his  defences,  and 
the  simple  way  to  remedy  the  absence  of  the  supplementary 
summons  now,  is  to  waken  it,  and  then  advocate  and  conjoin  it 
with  the  present.  I  would  therefore  repel  this  objection,  or 
remit  to  the  Sheriff  with  instructions. 

As  to  the  merits  of  this  case,  we  must  look  to  the  bond, 
which  is  in  very  precise  and  definite  terms ;  and  though  much 
is  founded  on  the  17th  and  18th  sections  of  the  general  Sta- 
tute, I  cannot  think  these  sections  apply  to  every  annual  set- 
tlement, so  as  to  take  every  sixpence  out  of  the  treasurer's 
hands,  and  leave  him  nothing  for  current  expenses.  I  think 
it  was  necessary  for  him  to  have  something  in  hand.  I  cannot 
think  these  clauses  of  great  importance  in  this  question.  It  is 
also  objected,  that  the  treasurer  was  not  entitled  to  retain  more 
than  £20  of  the  road  funds  in  his  hands  at  one  time.  But  there 
is  no  provision  in  the  Statute  fixing  that  as  the  maximum  sum. 
It  was  the  result  of  an  arrangement,  for  observing  which  the 
cautioners  bound  themselves  in  the  bond,  and  was  entirely  dif- 
ferent from  a  statutory  requirement,  as  in  the  case  of  the  trus- 
tee in  a  sequestration.  I  have  no  difficulty  about  the  general 
law  that  rules  such  a  question  as  this ;  the  only  difficulty  is  in 
its  application  to  the  case  before  us.  The  trustees  must  not, 
by  gross  neglect,  injure  the  cautioners,  and  must  not  extend 
their  obligations.  On  looking  to  the  bond,  I  think  their  under- 
taking here  was  for  the  due  and  faithful  discharge  of  this  office 
of  treasurer,  and  I  cannot  see,  in  the  whole  of  this  case,  such 
neglect  on  the  part  of  the  trustees,  or  injury  through  their  act- 
ings to  the  cautioners,  as  to  liberate  the  cautioners  from  their 
obligations.  None  of  the  cases  founded  on  by  the  advocator, 
seem  to  me  to  apply  to  this  question. 

Lord  G/eniee. — I  am  of  the  same  opinion  on  the  preliminary 
defences,  which  I  think  may  be  dismissed ;  but  I  do  not  think 
we  have  enough  before  us  to  enable  us  at  once  to  approve  of 
the  Sheriff's  interlocutor,  and  decern  for  a  specific  sum.  I 
think  the  provision,  that  the  treasurer  should  have  no  more  in 
his  hands  at  a  time  than  £20,  was  really  for  the  benefit  of  the 
cautioners,  and  to  induce  them  to  come  forward,  and  he  could 
only  have  a  larger  sum  in  his  hands,  at  any  particular  time,  for 
a  specific  purpose.  I  do  not  think  this  was  a  fruitless  or  un- 
necessary precaution.  The  question  is,  whether  the  total  loss 
in  this  case  b  to  be  imputed  to  the  trustees  having  money  in 
the  treasurer's  hands,  or  to  the  tortuous  act  of  this  man  in  run- 
ning away  with  the  money  in  the  bank  ?  I  think  there  should 
be  some  investigation  as  to  this. 

On  resuming  the  advising  on  19th  January, 

Lord  Justice- Clerk As  to  the  preliminary  objections  totlie 

title,  and  on  the  point  of  form,  I  concur  in  the  opinion  already 
expressed.  I  am  not  going  into  the  question,  how  far  district 
clerks  are  entitled  to  prosecute  such  an  action ;  for  I  think  that 
the  minute  of  the  trustees  gave  this  pursuer  sufficient  powers. 
I  think,  further,  the  objection  as  to  the  omission  of  Creighton's 
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name  in  the  conclauon  of  the  gumroons  comes  too  late ;  be- 
sides, a  supplementary  summons  was  brought,  and  the  defect 
was  thus  cured,  and  though  strictly  no  conjunction  has  taken 
place,  still  we  could  remedy  that  now,  in  the  way  pointed  out 
by  Lord  Medw3m. 

On  the  merits,  it  is  to  be  observed,  Ist,  That  the  action  is 
brought  against  the  cautioners  in  a  bond,  and  it  is  most  import- 
ant to  attend  to  its  terms.  (His  Lordship  read  the  bond.)  The 
purpose  of  the  security  was  for  the  faithful  and  honest  discharge 
of  the  duties  of  treasurer,  and  also  for  security  that  he  should 
hold  count  and  reckoning  for  the  funds.  The  treasurer  was  to 
keep  an  account,  and  to  have  no  more  in  his  hands  at  a  time 
than  £20.  Now,  have  the  trustees  so  violated  their  duty  as 
to  liberate  the  cautioners  ?  The  onus  of  proof  lies  on  the  par- 
ties seeking  to  be  freed.  The  treasurer  had  -the  power  to  re- 
ceive all  monies  for  the  road  trustees,  and  to  pay  out  all  their 
expenditure.  In  looking  to  the  balance  in  his  hands,  the  state 
of  the  funds  of  both  the  Lochlibo  and  Monkredding  roads  must 
be  taken  together  to  ascertain  it.  If  we  cannot  rely  on  the 
statements  before  us,  we  must  have  more  light  on  the  subject ; 
but  if,  in  blending  the  accounts  for  the  two  roads,  the  sum  of 
£77.  8.  11.  is  all  that  was  due  at  the  last  audit  (for  I  think 
we  are  not  entitled  to  go  back  on  former  audits)  ;  and  if  this 
party  was  allowed  to  intromit  by  subsequently  drawing  money 
for  the  tolls,  and  then  absconded  (and,  it  is  not  unimportant 
to  observe,  pursued  to  London  by  Patrick  Creighton,  the  cau- 
tioner), then  the  question  is,  what  is  to  be  the  effect  of  this 
bond,  considering  the  fact  that  the  sum  of  £77.  8.  11.  was 
allowed  to  remain  in  the  treasurer's  hands,  instead  of  only  £20? 
Was  the  effect  of  such  a  sum  being  left  in  his  possession  to  put 
it  in  his  power  to  embezzle  ?  I  cannot  think  it  was,  and  that 
this  is  sufficient  to  free  the  cautioners.  In  the  leading  cases 
quoted  by  the  advocator,  the  duty  of  the  commissioners  was  spe- 
cially pointed  out  by  Statute,  and  it  was  in  consequence  of 
gross  violation  of  the  Statute  by  them  that  the  cautioners  were 
freed.  The  party  here  bad  the  unlimited  power  to  draw  on  the 
funds  in  the  bank.  The  gravamen  in  this  case  is,  that  after 
drawing  large  sums  which  he  had  received  for  the  tolls,  be  ab- 
sconded. The  onus  on  the  cautioners  is  to  show,  that  by  neg- 
ligence of  the  trustees,  be  was  allowed  to  do  this ;  and  if  this  is 
not  made  out,  there  is  no  solid  ground  for  applying  the  rule  of 
law  to  liberate  the  cautioners  under  this  bond,  which  is  for  the 
faithful  and  honest  discharge  of  the  duties  of  the  office  of  trea- 
surer. 

Their  Lordships  appointed  parties  to  lodge  a  mi- 
nute and  answers  as  to  the  state  of  the  balances  in  the 
treasarer's  hands;  and,  on  resuming  consideration  of 
the  whole  case,  repelled  the  reasons  of  advocation,  and 
remitted  to  the  Sheriff  simpliciter^  and  found  the  ad- 
vocators liable  in  expenses. 

Authorities  for  Advocator. — Duncan  v.  Porterfield,  13th 
December  1S26 ;  5  S.  and  D.  111.  Mein  v.  Hardie,  19th  Ja- 
nuary 1830;  8  S.  and  D.  346.  Smith  v.  Bank  of  Scotland, 
1813  ;  1  Dow,  296.  Thomson  v.  Bank  of  ScotUnd,  1 1th  June 
1824;  2  Shaw's  App.  316.  Leith  Banking  Company,  12th 
May  1830;  8  Shaw,  721.  Sir  James  Dalziell  v.  Menzies,  I5th 
February  1831 ;  9  S.  and  D.  434.  Thistle  Friendly  Society 
of  Aberdeen  v.  Gordon  and  Knox,  17th  June  1834.  Fell  on 
Guarantee,  p.  157. 

Authorities  for  Respondent.  On  preliminary  points^ — Boyd 
V.  Lang,  20th  January  1832 ;  10  S.  D.  and  B.,  213.  Kerr  v, 
Martin,  6th  February  1836 ;  14  D.  B.  M.  444.  On  meriX— 
M'Taggarto.  Watson,  I6th  April  1835;  Shaw  and  Bfadean, 
566.    2  Bell,  360. 

Lord  Ordinary^  Jeffrey Act,  Solicitor- General  (Kuther- 

furd),  J.  Anderson  ;  Mackintosh  and  Gemmell,  Agents, — AU, 
Dean  of  Faculty  (Hope),  Cowan ;  Patrick  and  Crawford,  W.S., 
AgenU [J.D.M.] 


9th  February  1838. 

Second  Division (J.D.M.) 

No.  1 30. — Mrs  Mary  Duncan  or  Keater,  Raiser* 

Mart  Hamilton  and  Others,  \fv\       # 

Thomas  Hamilton  and  Others,  /  i-uitmarus. 

Settlement — Iiegacy — Lapsing — Condition  si  sine  liberis  de- 
cesserit — Presumed  Intention  —  A  testator  having  no  chil- 
dren of  his  own,  and  his  nearest  rehitions  being  seven  ne- 
phews  and  a  niece,  and  the  children  of  a  deceased  nephew^ 
the  descendants  of  three  deceased  sisters  of  the  testator,  distri- 
buted his  property  among  six  of  his  nephews  and  his  neice, 

.  calling  them  by  name,  and  in  unequal  proportions — Held  that 
they  were  so  called  as  individual  legatees,  and  not  as  members 
of  a  class  of  relations,  and  that  the  shares  of  two  of  them  who 
had  predeceased  the  testator,  leaving  chiUhren,  lapsed  by  such 
predecease,  and  did  not  accrue  to  their  children,  on  any  pre- 
sumed intention  of  the  testator,  or  by  force  of  the  condition  si 
sine  liberis  decesserit. 

This  was  an  action  of  multiplepoinding  brought  by 
the  raiser,  who  was  the  widow  and  sole  accepting  trus- 
tee of  the  late  Mr  John  Keater,  merchant  in  Glasgow, 
under  a  trust-disposition  and  settlement  executed  by 
him  on  19th  August  1831.  Mr  Keater  had  no  children, 
and  his  nearest  relations,  at  the  date  of  his  settlement, 
were  seven  nephews  and  a  niece,  and  the  children  of  a 
deceased  nephew,  being  the  descendants  of  three  de- 
ceased sisters  of  the  testator.  His  property  consisted 
partly  of  heritage  and  partly  of  moveables  ;  and  after 
providing  an  annuity  to  his  widow,  he  directed  his 
trustees  to  convey  and  make  over  the  lands  of  Auld- 
yards  to  John  Bennet,  eldest  son  of  his  sister,  Elizabeth 
Keater,  in  liferent,  and  to  his  lawful  child  or  children, 
equally  among  them,  share  and  share  alike,  in  fee* 
TnircUt/,  He  appointed  the  interest  of  all  his  heritable 
bonds,  and  the  rents  or  income  of  all  his  other  lands 
and  heritages,  to  be  paid  by  his  trustees  to  Thomas 
Hamilton,  son  of  his  eldest  sister,  Margaret  Keater, 
Robert  Hamilton,  also  son  of  the  said  Margaret  Keater, 
Elizabeth  Bennet,  daughter  of  his  sister,  Elizabeth 
Keater,  and  William  Bennet,  son  of  his  said  sister, 
Elizabeth,  in  the  following  shares  or  proportions,  viz. : 
to  the  said  Thomas  Hamilton,  Robert  Hamilton,  and 
Elizabeth  Bennet,  two  seventh  shares  each,  and  to  the 
said  William  Bennet  one-seventh  share ;  and  according 
to  the  same  division  of  shares  he  appointed  his  trustees 
to  pay  over  and  divide,  or  convey  to,  and  among  the 
said  Thomas  Hamilton,  Robert  Hamilton,  Elizabeth 
Bennet,  and  William  Bennet,  the  principal  sums  in  the 
heritable  bonds  and  heritages  thereby  conveyed,  except 
the  lands  of  Auldyards,  which  he  had  destined  other- 
wa3r8,  as  above  expressed.  In  ihe  fourth  place,  he  ap- 
pointed his  trustees  to  pay  to  James  Hamilton,  son  of 
the  said  Margaret  Keater,  a  free  liferent  annuity  of 
£24  Sterling,  and  to  John  M'Lellan,  only  child  of  fai» 
second  sister,  Isobel  Keater,  a  free  liferent  annuity  of 
6s.  weekly,  and  these  during  all  the  days  of  the  said 
James  Hamilton  and  John  M'LeUan,  their  respective 
lives :  Declaring  that  the  said  annuities,  payable  to  the 
said  James  Hamilton  and  John  M'Lellan,  should  not 
be  liable  for  their  debts  or  deeds,  nor  for  the  diligence 
of  any  of  their  creditors,  but  that  the  same  should  be 
and  remain  purely  alimentary  provisions  for  their  sup- 
port and  maintenance,  and  that  the  said  trustees  might 
pay  them  the  said  annuities  quarterly,  monthly,  or 
even  weekly,  if  they  think  proper  to  do  so.    In  the 
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fifih  place,  he  appointed  his  trustees,  at  the  first  term 
of  Martinmas  or  Whitsunday  after  his  death,  to  convey 
a  sum  of  £90  Sterling,  contained  in  an  heritable  bond 
in  his  favour,  to  and  in  favour  of  Janet  Keater,  daughter 
of  his  cousin,  Thomas  Keater,  and  Elizabeth  Hardie, 
daughter  of  James  Hardie,  equally  between  them  and 
their  heirs,  upon  their  paying  the  expenses  of  the  con* 
veyance  necessary  for  that  purpose ;  and,  lastly^  He 
appointed  his  trustees,  afler  providing  for  the  annuities 
before  mentioned,  to  pay  and  divide  the  whole  free 
residue  and  remainder  of  his  moveable  estate,  afler  de- 
ducting all  his  debts  and  funeral  charges,  and  all  ex- 
penses incurred  in  the  management  of  the  trust,  to  and 
among  the  following  persons,  whom  he  thereby  ap- 
pointed to  be  his  sole  residuary  legatees,  in  five  equal 
shares,  viz. :  The  said  Robert  Hamilton,  Thomas  Ha- 
milton, John  Bennet,  Elizabeth  Bennet,  and  William 
Bennet,  and  that  from  time  to  time,  and  as  soon  as  his 
trustees  could  conveniently  recover  the  same.  In  this 
settlement,  no  mention  was  made  of,  nor  bequest  given 
to  one  of  the  nephews,  nor  to  the  children  of  the  de- 
ceased nephew. 

Mr  Keater  died  on  14th  June  1833,  having  been 
predeceased  by  his  nephew,  Thomas  Hamilton,  and  his 
niece,  Elizabeth  Bennet,  both  of  whom  were  married 
and  left  children.  This  multiplepoinding  was  brought 
in  order  to  determine  the  question  as  to  who  had 
right  to  their  shares  of  Mr  Keater's  succession,  which 
were  claimed  on  the  one  hand  by  Mary  Hamilton  and 
others,  the  heirs-portioners  and  next  in  kin  of  the  tes- 
tator, and  on  the  other  by  Thomas  Hamilton  and  others, 
the  children  of  the  predeceasing  nephew  and  niece. 

Mary  Hamilton  and  others  pletided — That  in  conse- 
quence of  the  predecease  of  the  said  Thomas  Hamilton 
and  .Elizabeth  Bennet,  the  legacies  to  them  of  the  shares 
of  the  proceeds  of  heritable  bonds  and  others,  and  of 
the  residue  of  moveable  estate,  lapsed,  and,  not  being 
otherwise  disposed  of  by  the  settlement  of  the  said 
John  Keater,  are  now  distributable  among  the  claim- 
ants as  his  heirs-at-law  and  next  of  kin. 

Thomas  Hamilton  and  others  pleaded — 1.  The  rule, 
in  the  interpretation  of  testamentary  deeds,  is,  to  give 
effect  to  the  testator's  intention,  whether  expressed  or 
implied.  In  the  present  case,  it  is  clear  that  the  truster 
intended  the  provision  left  by  him  to  his  nephew, 
Thomas  Hamilton,  and  to  his  niece,  Elizabeth  Bennet 
or  Easton,  respectively,  to  be,  in  the  event  of  their  de- 
cease, transmitted  to  their  children,  and  such  destina- 
tion, although  not  expressed,  the  law  will  presume  and 
give  effect  to.  ^  Even  where  a  testator  settles  the 
succession  to  his  property  by  expressly  substituting 
other  persons  whom  he  intends  to  favour,  one  to  an- 
other, yet  such  substitution  takes  effect  only  where  the 
legatee  or  institute  deceasing  leaves  no  children.  But, 
in  the  present  case,  there  is  no  express  substitution  of 
one  legatee  to  another,  so  that  the  intentions  of  the 
testator,  that  the  shares  provided  to  the  different  lega- 
tees should  be  transmitted,  in  the  event  of  their  de- 
cease, to  their  children,  are  rendered  still  more  certain, 
and  evinced  still  more  clearly  and  distinctly.  3.  When, 
by  a  general  settlement,  a  testator  intimates  his  inten- 
tion to  dispose  of  the  whole  of  his  property,  there  is 
always  a  strong  presumption  against  such  construction 
of  the  settlement  as  would  leave  a  large  proportion  of 


the  property  undisposed  of.  4.  The  conditio  si  sine 
Uberis  decesserit  takes  place  equally,  whether  the  lega- 
tees are  collaterals  or  direct  descendants.  5.  The 
claimants  are  entitled,  both  on  the  principle  of  repre- 
sentation in  place  of  their  parents,  and  on  the  implied 
condition  si  sine  liberisy  to  the  shares  destined  by  their 
granduncle  for  their  deceased  parents. 


« 


Z\st  January  1837 The  Lord  Ordinary  having  heard  tbe 

counsel  for  the  parties  on  the  dosed  record,  and  whole  process, 
and  made  avizandum, — Finds,  Into,  That  the  late  John  Keater, 
the  truster,  having  no  children,  nor  any  coQateral  relations 
nearer  than  the  children  of  three  deceased  sisters,  did  execute  a 
general  family  settlement  in  the  form  of  a  trust,  whereby,  after 
leaving  certain  speciallegades  and  annuities, and  providing  certain 
heritable  subjects  to  his  widow  and  certain  of  tbe  said  diildren, 
and  to  two  other  more  distant  relations,  he  did  destine  and  pro- 
vide the  rest  and  residue  of  his  whole  heritage,  jter  avernouem, 
and  according  to  a  division,  into  seventh  parts,  to  four  of  the 
said  children  of  his  said  deceased  sisters ;  and  did  farther  pro- 
vide the  whole  residue  and  remainder  of  his  personal  estate  to 
the  said  four  children,  and  to  one  other  child  of  a  sister  not  pro- 
vided to  any  part  of  the  heritage ;  declaring  the  said  five  chil- 
dren of  his  said  sisters  to  be  his  sole  residuary  legatees,  and  pro- 
viding to  each  of  them  one  equal  fifth  share  of  the  said  general 
residue  of  hb  personal  estate :  Finds,  2do,  That  in  these  cir- 
cumstances, the  said  general  provisions  of  heritage  and  move- 
ables respectively  being  made  to  persons  standing  in  the  nearest 
existing  relation  to  the  testator,  and  to  whom  he  was  i*  loco 
parentis,  and  being  made  in  such  form  as  to  embrace  his  whole 
property  and  exhaust  his  succession,  are  to  be  considered  as  hav- 
ing been  made  in  consequence  of  such  relationship,  and  out  of 
natural  duty  and  affisction ;  and  that  the  circumstances  of  two  per- 
sons in  the  same  degree  of  reladonship  having  been  left  without 
any  provision  in  this  settlement,  and  the  shares  of  thoee  men- 
tioned in  it  being  unequal,  are  not  sufficient  to  exclude  this  con- 
struction, or  to  reduce  the  relations  so  called  to  the  residuary 
succession,  to  the  condition  of  mere  stranger  legatees ;  and 
therefore,  finds,  3/to,  That  the  same  presumpdon  of  intention 
from  natural  affection,  or  conjectura  pietatis,  which  raises  the  im- 
plied condition  ti  sine  liberie  deceeeerit  in  cases  of  express  sub- 
stitution, is  applicable  to  the  circumstances  of  this  case,  and  en- 
titles the  children  of  any  of  the  ^ve  persons  provided  to  the 
firee  moveable  and  heritable  succession  of  the  truster,  who  may 
have  died  before  him  the  said  truster,  now  to  take  the  shares  so 
provided  to  their  respective  parents,  in  preference  to  the  near- 
est of  kin,  or  heirs-at-law  of  the  said  truster  ab  inteeiaio  ;  and, 
for  these  reasons,  ranks  and  prefers  tbe  claimant,  Thomas  Ha- 
milton, only  surviving  child  of  Thomas  Hamilton,  deceafed, 
to  that  part  of  the  fund  in  medio  which  consists  of  the  two 
one-seventh  shares  of  the   truster's  heritable  property,  not 
specially  conveyed,  and  to  tbe  one-fifth  share  of  the  free  residue 
of  the  said  truster*s  personal  and  moveable  estate,  which  were 
provided  by  the  said  settlement  to  the  deceased  fiaher  of  the 
said  claimant ;  and,  in  like  manner,  ranks  and  prefers  the  daim- 
ants,  James  Easton,  Thomas  Easton,  John  Easton,  William 
Easton,  and  Eliza  Easton,  the  only  surviving  children  of  EMsa- 
beth  Bennet  or  Easton,  deceased,  jointly  and  equally  among 
them,  to  that  other  part  of  the  fund  ta  medio  whidi*  consists  of 
the  two  one-seventh  shares  of  the  said  truster's  free  heritage, 
and  to  the  one-fifth  share  of  the  free  residue  of  his  moveablea, 
provided  by  his  said  settiement  to  the  deceased  mother  of  the 
said  claimants  of  the  name  of  Easton  ;  and  decerns  in  the  rank- 
ing and  preference  accordingly ;  but  finds  no  expenses  due. 

"  Note. — There  was  a  large  dtation  of  authorities  at  the  bar, 
the  whole  of  which  it  would  not  perhaps  be  very  easy  to  reduce 
to  one  strict  prindple.  But  the  neatest  of  kin  did  not  dispute 
that  the  question  truly  depended  on  what  should  be  presumed  to 
have  been  the  will  and  intention  of  the  truster ;  and,  in  this 
view,  it  is  rather  awkward  for  their  argument,  that  the  admitted 
result  of  it  would  be  to  bring  in  for  a  large  share  of  his  succes- 
sion, persons,  whom  they  themselves  have  contended,  he  had 
knowingly  and  intentionally  excluded  and  left  out  of  his  general 
settlement.     There  can  be  no  doubt,  the  Lord  Ordioary  thinks. 
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thttt  it  was  a  general  family  settlement,  embracing,  and  intended 
to  embrace,  the  wtwerntag  of  bis  property,  and  not  a  mere  testa- 
ment or  list  of  particolar  bequests ;  and  tbat  the  express  pro- 
ifision  of  tbe  general  mass  of  his  wbole  heritage  and  moveables 
(divided  into  fifths  and  sevenths,  and  with  no  other  specific»» 
tion),  after  payment  of  debts  and  particular  legacies  to  bis  ne- 
phews and  nieces,  put  them  into  a  situation  in  no  way  parallel 
to  that  of  mere  stranger  legatees. 

**  In  lact,  there  were  only  two  points  seriously  made  on  the 
other  side, — one,  that  the  presumption  of  pietta  patema  only 
applied  in  favour  of  direct  descendants  of  the  testator,  and  not 
of  collaterals ;  the  other,  that,  at  all  events,  it  could  not  be  so 
extended,  unless  the  relations,  whose  children  claimed  the  bene- 
fit of  it,  bad  themselves  been  called  as  a  class  of  relations,  and 
not  as  individimls;  but  the  Lord  Ordinary  cannot  give  his  as- 
sent to  either  of  these  propositions. 

'*  The  Jirgt  seemed  to  be  sufficiently  negatived  by  the  cases 
of  Mackenzie  and  Holt,  2d  February  1781  (Morr.  6,601),  Wal- 
lace,  28th  January  1807  rMorr.  A  pp.  No.  6,  voce  Clause),  and 
Christie,  5th  July  1822  (F.  C.)>  which  last  was  a  case  in  seve- 
ral points  a  fortiori  to  the  present :  Lord  Balgray,  who  dissented 
from  the  judgment,  expressly  stating  that  he  approved  of  the 
case  of  Wallace,  upon  the  ground  that  there  was  there  a  com- 
plete family  settlement,  and  that  an  uncle  was  rightly  considered 
as  in  loco  parentis  to  his  nephew  and  his  nephew's  children. 

"  To  the  second  objection,  that,  if  collateral  relations  are 
called  to  a  succession,  the  right  will  only  go  to  their  issue  (in 
the  event  of  their  predecease),  if  they  are  so  called  under  a 
generic  appellation,  denoting  their  relationship,  and  fixing  it 
accordingly  as  the  main  cause  of  their  preference,  tbe  Lord  Or- 
dinary must  observe,  that  this  seems  to  rest  the  proof  of  their 
having  been  preferred  on  account  of  their  relationship — which 
he  admits  to  be  essential  to  their  case — on  fiir  too  narrow  a 
basis;  and  the  only  thing  really  material  is,  whether  it  is  suf- 
ficiently certain  that  the  settlement  is  truly  a  family  settlement, 
and  his  general  succession  given  to  the  testator's  nearest  rela- 
tions, not  because  they  happen  to  be  individually  his  favourites, 
but  because  of  such  relationship.  When  this  is  the  case,  it  is 
conceived  to  be  of  no  consequence  whatever  whether  they  are 
called  individually,  or  by  a  general  description,  and  whether 
all  the  individuals  who  might  have  fallen  under  that  description 
are  called,  or  only  with  certain  exceptions.  If  all  the  nephews 
and  nieces  of  the  truster  had  been  called  in  the  present  case, 
not  under  that  appellation,  but  each  individually,  as  the  effect 
and  object  of  the  settlement  would  notwithstanding  have  been 
precisely  tbe  same,  it  seems  too  clear  for  question,  that  the 
rights  of  the  children  of  those  who  might  predecease  would  be 
the  same  also.  Suppose,  again,  that  the  succession  is  given  to 
all  the  nephews  and  nieces,  and  under  that  generic  appellation, 
but  with  the  special  exception  of  two,  on  account  of  their  un- 
dutifulness  or  separate  independence,  could  it  ever  be  main- 
tained that  this  would  be  less  a  family  settlement,  or  less  to 
be  referred  to  natural  affection  in  the  truster,  than  if  there  had 
been  no  such  exceptions  ?  But  this,  in  point  of  fiu:t,  is  truly 
what  is  done  in  the  present  case.  The  truster's  general  suc- 
cession is  given  substantially  to  seven  out  of  nine  of  his  next 
of  kin,,  being  his  nephews  and  nieces ;  and  no  share  (at  least  of 
the  residue)  to  any  one  who  is  not  a  niece  or  nephew,  and,  as 
such,  one  of  the  nearest  relations ;  and  this  fact  being  certain, 
it  is  palpably  immaterial,  as  already  observed,  whether,  it  is  so 
given  to  them  under  the  general  description  of  nephews  and 
nieces,  or  to  eaeh  under  his  own  individual  name  and  designa- 
tion. 

*'  Though  it  be  quite  natural,  therefore,  where  relations  hap- 
pen to  be  thus  called  under  a  general  denomination,  to  found 
on  that  circumstance,  as  clearly  marking  that  the  bequest  is 
made  on  account  of  the  relationship,  there  is  no  ground  what- 
ever for  maintaining  that  thb  is  the  only  circumstance  by  which 
that  fact  may  be  ascertained,  or  the  consequent  rights  of  their 
children  (on  their  predecease)  established.  In  the  leading 
case,  accordingly,  of  the  Magistrates  of  Montrose,  21st  Novem- 
ber 1738  (  Morr.  6393),  tbe  primary  institutes  were  not  called 
as  a  class,  but  individually,  and  by  name ;  as  well  as  in  that  of 
Walker,  7th  December  1744  (Morr.  10,328),  and  also  in  one 


of  the  branches  of  that  of  Wallace,  already  referred  to,  where 
the  whole  doctrine  underwent  the  most  cartful  oonsidenitionv 
without  its  ever  being  suggested  that  the  use  of  a  generic  ap- 
pellation was  a  matter  of  any  importance." 

Mary  Hamilton  and  others  having  reclaimed,  the 
Court  ordered  cases. 

Thomas  Hamilton  and  others  maintained — The  pro- 
visions in  this  case  are  not  special  legacies  to  strangers, 
but  part  of  the  general  succession  of  the  deceased 
in  favour  of  his  near  relatives.  In  that  case,  the  chil- 
dren of  these  individuals,  in  the  event  of  their  prede- 
cease, although  not  called  in  the  settlement,  come  io 
place  of  their  parents,  in  preference  to  all  others,  ex 
preaumpta  volunteUe  testaiaris.  This  doctrine  is  found- 
ed on  the  condition,  as  applied  to  settlements,  #t  sine 
liberis  deceaserii.  It  is  quite  settled  with  regard  to 
descendants  of  the  testator :  so  that,  on  the  predecease 
of  particular  members  of  his  family  to  whom  he  has 
given  provisions,  their  children,  though  not  expressly 
favoured  by  the  settlement,  or  even  with  an  eiqpress 
substitution  of  other  persons  to  their  parents,  take  these 
parents'  provisions  :  Colquhoun  v.  C^pbell,  5th  June 
1829;  9  S.  and  D.  709.  Magistrates  of  Montrose  v. 
Robertson,  21st  November  1738 ;  Diet  6398.  Wal- 
ker V.  Walker,  7th  December  1744;  Diet.  10,323. 
Elchies  v.  Implied  Will,  No.  5.  Binning  v.  Binning, 
21st  June  1767 ;  Diet.  13,047.  Wood  v.  Aitchison, 
26th  June  1789 ;  Diet.  13,043.  Rougheads  v.  Rannie, 
14th  February  1794 ;  Diet.  6403.  Nelson  v.  Baillie, 
4th  June  1822;  1  S.  and  D.  458.  Dixons  v.  Dixons, 
10th  June  1836  ;  14  S.  and  D.  938.  Walker  v.  Jack- 
son, 9th  July  1836 ;  14  S.  and  D.  1 151.  Nor  has  the 
rule  been  tsonfined  to  children  and  grandchildren,  but 
has  been  equally  applied  to  collateral  relations, — as  to 
uncle  and  nephew :  Mackenzie  v.  Holt's  legatees,  2d 
February  1781 ;  Diet.  6602.  Wallace  v.  Walkces, 
28th  January  1807 ;  Diet.  App.  v.  Clause,  No.  6 :  and 
to  cousins-german ;  Christie  v.  Patersons,  5th  July 
1822  ;  1  S.  B.,  2d  edit.  499. 

Mary  Hamilton  and  others  contended — The  bequests 
in  this  case  must  be  regarded  as  ordinary  legacies, 
which  lapse  by  the  predecease  of  the  legatees.  The 
testator  selects  the  individuals  for  whom  he  had  the 
greatest  favour,  and  distributes  his  property  amongst 
them;  the  mere  relationship  of  the  parties  having 
little  influence  on  him,  as  the  distribution  is  in  un- 
equal proportions  among  those  who  were  equally  re- 
lated to  him ;  and  some  of  his  nearest  relations  are 
passed  over  entirely.  Here,  therefore,  the  general 
rule  of  law  applies,  that  there  is  a  delectus  persome  in 
legacies,  by  which  provisions  or  legacies  are  personal 
to  the  legatees  who  are  named ;  and  should  they  pre- 
decease the  testator,  that  the  provisions  or  legacies 
lapse  and  form  part  of  the  testator's  general  estate  be- 
longing to  his  heirs  or  nearest  of  kin.  There  are  in- 
deed two  classes  of  cases  which  form  exceptions  to  this 
rule,  but  neither  of  them  is  analogous  to  the  present 
case :  1 .  Where  a  testator,  having  no  particular  pre- 
dilection for  any  individuals,  but  having  in  view  mere- 
ly the /m  sanguinis  of  certain  relations,  distributes  his 
fortune  among  them,  he  is  presumed  to  intend,  that  if 
an  individual  of  this  class  eJiould  die  leaving  children, 
these  children  shall  take  the  share  to  which  their  pre- 
deceasing parent,  if  alive,  would  have  been  entitled. 
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The  class  of  relations  alone  being  looked  to,  it  is 
reasonable  to  admit  to  the  benefit  of  their  parents'  pro- 
visions the  children  who  belong  equally  to  the  favoured 
class.  But  this  rule  of  construction  will  not  hold  where 
the  parent  is  introduced  into  the  settlement  as  an  in- 
dividual  legatee.  2.  The  other  class  of  cases  is,  where 
tlie  provisions  are  made  by  ascendants  in  favour  of 
descendants.  There  the  pietas  patema  is  held  to  be 
so  strong,  that  not  only  will  the  issue  take,  upon  the 
predecease  of  their  parents,  but  even  an  express  sub- 
stitution of  a  third  party  will  be  disregarded,  and  under- 
stood to  be  subject  to  the  implied  condition  that  no 
issue  shall  exist.  These  two  exceptions  to  the  gene- 
ral rule  exhaust  all  the  authorities  referred  to  by  the 
other  claimants,  where  children  were  held  entitled  to 
the  provisions  of  their  predeceasing  parents.  But  the 
reverse  has  been-  held  in  the  case  of  proper  legacies, 
like  the  present^  with  a  plain  delectus  persofue,  as  di- 
tinguished  from  provisions  made  in  favour  of  a  class 
of  relations,  or  by  parents  to  their  children :  Fleming 
V.  Martin,  6th  June  1798;  Diet.  8111.  Scott  v.  Car- 
frae,  13th  December  1769* 
On  advising, 

Lord  Msdwifn,-^The  deed  of  settlement  out  of  which  the 
present  question  arises,  is  a  very  particular  deed,  showing  as 
peculiarly  as  possible  that  it  was  individual  regard  and  affection 
which  moved  the  testator  in  making  the  different  prorisions. 
If  the  judgment  of  the  Lord  Ordinary  in  this  case  were  to 
stand,  we  might  strike  out  of  our  law  the  doctrine  of  the  lapsing 
of  legacies  by  the  predecease  of  the  legatee,  at  least,  in  all 
cases  where  the  legatee  has  children.  All  this  settlement  is 
founded  on  delectus  personct,  and  it  cannot  be  affected  by  the 
heirs  of  predeceasing  legatees  claiming  their  shares.  The  rule 
as  to  the  lapsing  of  legacies,  is  founded  on  common  sense, 
and  ii  adopted  from  the  civil  law.  Delectus  persona  does  not 
extend  to  heiis.  The  doctrine  is  qualified  only  in  two  cases: 
Jirst^  where  the  legatees  are  called  as  a  class ;  and,  second,  in 
the  catje  of  child  and  parent : — and  as  I  cannot  bring  the  pre- 
sent case  under  one  or  other  of  these  exceptions,  there  being 
BO  distinct  a  delectus  persona,  I  must  apply  to  it  the  rule  of 
lapsed  legacy. 

Lord  MeadowbanM. — I  have  formed  a  different  opinion.  I 
will  not  detail  the  circumstances  of  this  case,  but  confine  my- 
self to  observations  on  the  matter  of  law.  It  is  settled  that  in 
all  the  cases  of  provisions  by  a  father  or  a  grandfather  to  de- 
scendants, the  maxim  of  *'  si  sine  liberis**  applies, — the  law  sup- 
plying the  want  of  the  word  "  heirs."  There  is  no  exception 
from  that  rule;  and  it  would  not  make  an  exception,  if  the  father, 
making  a  selection,  should  select  two  out  of  ten  of  his  children. 
If  one  predeceased,  leaving  heirs  of  bis  body,  this  selection 
is  not  a  circumstance  which  would  take  the  case  out  of  the  ap- 
plication of  the  rule  in  question.  I  state  this,  because  Lord 
Medwyn  puts  this  case  on  delectus  persona.  Had  the  parties 
here  been  descendants  of  the  body  of  the  testator,  the  fiict  of 
two  of  them  being  left  out  of  the  deed  would  not  have  made  a 
difference.  The  question  is  then,  whether,  in  the  case  of  col- 
laterals, the  Court  has  laid  down  a  principle  that  the  same  rule 
applies  to  them  as  to  descendants  ?  I  take  the  case  of  nephews 
and  nieces,  and  I  think  that  there  the  Court  has  applied  the 
same  rule.  As  to  the  case  of  Mackenzie,  it  went  on  the  special 
nature  of  the  words  of  the  deed :  the  parties  there  were  not 
called  as  a  class,  but  all  by  name.  Nothing  was  said  about 
*'  who  should  be  surviving  at  the  testator's  decease."  There 
the  intention  was  to  call  in  grandchildren,  and  I  concur  in  that 
judgment.  I  refer  next  to  the  case  of  Wallace.  The  words 
there  were,  "  that  may  be  in  life  at  the  death  of  the  longest 
liver  of  me  and  my  said  spouse."  Now,  then,  after  Mr 
Houston's  (the  testator's)  death,  but  before  that  of  his  wife, 
one  or  two  of  the  children  died,  and  their  heirs  claimed.  The 
Court  held  that  the  bequest  was  effectual  to  those  who  died 


and  left  children  in  the  interval.  They  were  called  as  a  cla» 
of  collaterals ;  but  a  limited  class.  Then  in  Christie's  case,  the 
words  were,  "  who  shall  be  in  life  at  the  time  of  my  death." 
Now,  in  the  fiice  of  that  express  provision,  the  Court  found,  by 
a  majority,  the  children  of  predeceasing  parents  entitled,  upon 
the  principle  of  st  sine  iiberis, — ^His  Lordship  read  Lord  Bal- 
gray's  opinion  in  the  case  of  Christie,  and  remarked,  that  Lord 
Dalgray  held  an  uncle  to  be  in  loco  parentis  to  bia  nephews  and 
nieces.)  In  the  whole  view  taken  in  that  case,  nothing  was 
said  about  the  legatees  being  called  as  a  class.  Where  there  is 
the  mere  fact  of  calling  children  by  name,  to  apply  to  such  a 
case  the  rule  of  lapsed  legacy  would  alter  the  law,  now  that 
collaterals  have  been  held  in  the  same  situation  as  descendants. 
With  all  anxiety  that  the  Court  should  be  unanimous  in  such  a 
case  as  this,  I  cannot  arrive  at  any  other  conclusion  than  I 
have  done.  Without  reference  to  calling  as  a  class,  in  the  case 
of  descendants,  heirs  will  be  called  in  to  supply  the  place  of 
their  parents.  The  same  rule  was  held  to  apply  to  Wallace's 
cose,  which  rested  on  the  uncle  being  in  loco  parentis ;  and  when 
I  find  that  the  Court,  in  the  last  case  of  Christie,  seemed  to 
bold  that  there  was  no  difference  as  to  the  cases  of  uncles  and 
nieces,  and  parents  and  children,  I  have  not  courage  to  dis- 
turb a  principle  which  I  think  thus  settled  by  a  series  of  deci- 
sions. 

Lord  Glenlee I  concur  in  the  opinion  of  Lord  Medwyn. 

We  are  called  on  to  examine  and  sift  the  purpose  of  the  settle- 
ment, before  applying  the  rule  si  sine  Hberis.  A  condition  si 
sine  liberis,  in  a  provision  to  a  legatee,  I  can  see  no  ground  for. 
An  uncle  may  be  said  to  be  ta  loco  parents  to  a  niece,  be- 
cause he  can  no  more  marry  his  niece  than  his  daughter.  With 
regard  to  the  case  of  children,  provisions  to  them  are  not  gra- 
tuitous, but  arising  out  of  necessary  law,  and  not  merely  ex  pietate, 
A  grandchild  can  claim  legitim  in  room  of  his  parent :  there- 
fore, I  cannot  think  the  right  of  grandchildren  to  take  their 
father's  provision  affected  by  the  rule  '*  si  sine  liberis"  at  all. 
As  to  the  case  of  Wallace,  it  is  clear  the  death  of  the  party  en- 
titled to  the  bequest,  ftom  which  the  lapse  was  inferred,  had 
taken  place  only  before  the  emergence  of  the  term  of  payment. 
A  legacy  may  however  vest,  to  the  effect  of  going  to  heirs, 
while  it  may  not  beyond  that ;  and  in  Wallace's  case,  the  pro- 
vision bad  vested  to  that  effect.  There  was  there  a  conditional 
institution,  which  truly  vested  the  provisions  in  the  children. 
In  all  the  cases,  too,  no  specific  sum  was  given  to  individuals  as 
here,  but  to  classes  alone.  I  concur  in  Lord  Medwyn's  opi- 
nion. 

Lord  Justice -Clerk. — I  am  of  the  same  opinion.  After 
considering  all  the  decisions,  I  am  of  opinion  that  this  is  a  case 
to  which  the  authority  of  the  case  of  Wallace  and  Others  is  not 
applicable.  The  present  settlement  is  of  a  very  peculiar  de- 
scription. There  are  other  parties  named  in  the  deed  besides 
nephews  and  nieces,  and  there  is  this  provision  as  to  the  resi- 
due :  '*  Lastly"  (His  Lordship  read  the  provision).  It  is  clear 
that  five  individual  nephews  were  selected.  This  is  quite  dif- 
ferent ftom  the  cases  refened  to.  There  is  no  mention  of  any 
class  here.  It  is  to  five  individuals  selected  out  of  nine.  I  differ 
ftom  none  of  the  decisions ;  but  they  all  stand  clear  of  the  prin- 
ciple that  must  rule  this  case,  which  is  one  of  special  legacy  to 
individuals.  I  can  only  apply  the  decisions  quoted  to  cases  of  the 
same  description.  I  consider  this  as  a  case  of  simple  special 
legacy. 

Their  Lordships  then 

"  Find,  th^t  the  provisions  to  Thomas  Hamilton  and  Elisabeth 
Bennet  or  Easton,  contained  in  the  settlement  of  the  deceased 
John  Keater,  lapsed  by  their  predeceasing  the  testator :  There- 
fore, recal  the  interlocutor  submitted  to  review,  prefer  the  re- 
claimers to  the  fund  in  medio,  and  remit  to  the  Lord  Ordinary 
to  proceed  accordingly :  Find  no  expenses  due  to  either  party, 
and  decern." 

Lord  Ordinary,  Jeffrey. — For  Mary  Hamilton  and  others. 
More  ;  H.  and  J.  Paterson,  S.S.C.,  Agents, — For  nomas  Ha- 
milton and  others,  Penney;  Gibson-Craigs  and  Wardlaw,  W.S., 
Agents, — f  J.  D.  M.  ] 
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No.  131. — Earl  of  Dundonaij>  and  Others,  Ad- 
vacatarSf  v,  Wiluam  Henderson,  Respondent, 

Process — AdvoCfttion  —  Competency — Dependence  —  After  a 
mmmons  of  declarator  had  been  called  in  Covrt,  and  returned 
with  defences  ftnr  one  of  several  parties  called,  and  before  pro- 
testation  had  been  put  ^pfor  not  enrolling,  an  advocation  of  a 
process  in  the  Sheriff  Court  was  brought  ob  contingentiam — 
Held  that  there  was  a  student  dependence  to  render  such  ad» 
vocation  competent. 

Pending  an  action  in  the  Sheriff  Qoxxri  of  Lanark- 
shire, at  the  instance  of  the  advocators,  as  to  the  pos- 
session of  a  piece  of  ground  in  the  burgh  of  Hamil- 
ton, a  process  of  declarator  in  regard  to  the  same 
subjects  was  raised  in  the  Court  of  Session,  and  was 
called  on  the  24th  November  1836.  The  summons 
was  taken  to  see,  and  one  of  three  parties  who  had 
been  called,  lodged  defences.  Subsequently,  on  the  17th 
December,  letters  of  advocation  of  the  Inferior  Court 
process,  ob  contingenHamy  were  signeted  before  any 
protestation  had  been  put  up  for  not  enrolling  the  sum- 
mons of  declarator.  Subsequent  to  this,  however,  on 
the  2(Hh  December,  protestation  was  put  up  by  the 
compearing  defender,  while  the  others  obtained  a  pro- 
rogation of  the  time  of  lodging  defences.  The  process 
of  declarator  never  having  been  enrolled,  the  advoca- 
tion of  the  Sheriff  Court  proceedings  was  resisted,  on 
the  plea,  that  the  declarator  not  having  been  enrolled, 
and  having  been  taken  out  of  Court,  there  was  no 
contingency. 

To  this  it  was  anstoered — That  the  action  of  de- 
clarator, o6  contingentiam  of  which  the  Inferior  Court 
proceedings  were  advocated,  not  having  been  taken 
out  of  Court,  quoad  the  advocators,  by  protestation,  or 
abandonment,  or  otherwise,  there  was  no  legal  bar  to 
the  progress  of  the  advocation. 

The  Lord  Ordinary,  after  hearing  parties  on  a  closed 
record  in  the  advocation, 

"  In  respect  that  the  letters  of  advocation,  ob  contingentiam, 
were  expede  and  signeted  after  the  summons  of  declarator  bad 
been  called  in  Court,  and  returned  with  defences  for  one  of  the 
defenders,  and  before  any  protestation  had  been  put  up  for  not 
enrolling,  finds  that  the  process  was  competently  advocated,  ad 
interim,  by  the  expeding  and  signeting  of  the  said  letters,  and 
may  now  be  followed  out  to  a  final  issue  on  the  meri  s  in  this 
Court ;  and  appoints  parties  to  be  ready  to  debate  on  the  merits 
of  the  original  action  accordingly. 

"  ^ote The  objection  to  the  competency  here  is,  that 

there  was  no  depending  process  in  this  Court  when  the  letters 
of  advocation  were  expede,  but  only  an  inchoate  proceeding, 
which  had  not  sisted  parties  before  a  judge,  or  given  either  to 
any  such  judge,  or  to  the  defenders  in  the  declarator,  any  con- 
trol over  the  action,  or  taken  it  in  any  degree  more  out  of  the 
absolute  disposal  of  the  pursuers  than  if  the  summons  had  been 
merely  raised  or  executed — ^in  either  of  which  cases,  it  was  as- 
sumed, that  an  advocation,  ob  contimpentiam,  would  have  been 
incompetent ;  and  that,  as  the  case,  m  point  of  fact,  baa  never 
gone  fiirther,  cannot  now  be  forced  on  by  the  defenders,  and  is 
said,  in  point  of  fact,  to  have  been  abandoned  by  the  puisuer, 
this  advocation,  which  could  only  be  supported  on  the  ground 
of  its  contingency  with  some  other  process,  must  now  be  dis- 
missed. 

"  There  is  some  plausibility,  no  doubt,  in  these  views,  bat 
the  Lord  Ordinary  thinks  they  are  fidladous,  and  that  the  fid- 
lacy  lies  partly  in  a  misconception  as  to  what  is  to  be  held  as  a 
depending  action,  to  the  effect  of  raising  a  contingency—and 


partly  in  an  erroneous  notion  as  to  the  stage  of  the  proceeding 
at  which  the  competency  of  an  advocation,  brought  on  such  a 
ground,  must  be  legally  and  permanently  fixed. 

"  Now,  it  may  be  conceded,  that  the  mere  raising  or  execu- 
tion of  a  summons  will  not  make  such  a  dependency,  though 
they  may  warrant  arrestment  as  on  a  dependence,  or  an  order 
for  perpetuating  testimonies.  But  the  calling  of  the  cause  in 
Court,  at  the  proper  diet  of  the  defender's  compearance,  is 
humbly  thought  to  be  a  judicial  procedure,  by  which,  especially 
when  the  defender  does  compear  and  gives  in  defences,  both 
parties  are  regularly  convened  as  in  a  depending  process.  They 
have  actually  met,  in  short,  within  the  precincts  of  the  proper 
tribunal,  and  joined  issue  on  the  merits  of  the  suit.  By  the 
forms  oi  our  Courts  the  defender  may  indeed  have  no  right  as 
yet  to  force  on  the  cause  to  an  issue,  or  to  make  any  motion 
towards  a  discussion  of  the  merits.  But  it  is  not  true  that  he 
is  altogether  without  the  power  of  .affecting  the  procedure — nor 
has  the  pursuer  any  longer  an  arbitrary  discretion  as  to  the 
course  which  it  shall  pursue.  By  putting  up  protestation,  the 
defender  can  now  compel  the  pursuer  either  to  go  on  with  the 
action  or  to  abandon  it — very  nearly  to  the  same  efiect  as 
when,  in  a  more  advanced  stage  of  the  proceeding,  he  insists 
upon  any  thing  which  reduces  his  opponent  to  the  same  di- 
lemma. There  are  here,  therefore,  all  the  essentials  of  a  de- 
pending process — both  parties  regularly  convened  in  a  compe- 
tent court — the  grounds  of  action  and  defence  judicially  and 
responsibly  produced  —  the  pursuer  entitled  to  take  decree 
against  the  defender  if  in  default — and  the  defender,  in  his 
turn,  entitled  to  put  the  pursuer  out  of  Court  with  a  certain 
sum  of  expenses,  if  he  makes  de&ult  by  not  enrolling  on  his 
requisition. 

*'  It  is  humbly  conceived,  that,  generally  speaking,  and  to 
almost  all  effects,  this  should  be  enough  to  constitute  a  depend- 
ing process.  But  it  is  quite  true  that  processes  may  be  held  to 
be  depending  for  certain  purposes,  and  only  inchoate,  or  in  pro- 
portion, for  others.  And  the  true  practical  question  here  is. 
Whether,  when  things  have  come  to  this  stage,  there  is  not  de- 
pendency enough  to  warrant  an  advocation,  ob  contingentiam, 
of  a  connected  process  ?  Now,  in  considering  this  question,  it 
is  not  only  allowable,  but  necessary,  to  look  to  the  principles 
of  expediency  and  equity  which  are  at  the  bottom  of  the  sub- 
sisting regulations  as  to  such  advocations.  Till  lately,  advoca- 
tions were  generally  competent  from  interlocutory  judgments^ 
and  they  are  still  allowed  when  there  is  a  contingency  with 
any  process  already  depending  in  the  Supreme  Court,  on  the 
plain  ground,  that  it  is  unreasonable  to  expose  the  party  to  the 
expense  of  a  double  litigation  and  course  of  proceeding  on  the 
same  matters.  When  it  is  asked,  therefore,  at  what  stage  of 
the  process  in  this  Court  the  litigant  should  be  entitled  to  bring 
up  a  relative  process  from  the  Court  below,  the  natural  and  ob- 
vious answer  would  seem  to  be,  whenever  he  is  actually  con- 
vened or  put  to  any  expense  as  a  compearing  party  iu  the  Court 
above,  which  is  undoubtedly  the  case  from  the  moment  that  he 
entets  appearance,  or  lodges  defences  in  that  Court,  in  obe- 
dience to  the  call  of  the  pursuer,  and  its  standing  regulations. 
From  that  moment  he  is  actually  suffering  the  oppression  of  a 
double  course  of  procedure,  and  should  therefore  be  entitled  to 
relieve  himself  by  reducing  it  to  a  single  one. 

*'  But  if  this  be  so,  the  only  remaining  inquiry  is.  At  what 
stage  of  the  advocation  does  he  finally  attain  the  benefit  of  the 
consolidation,  and  fix  the  Inferior  Court  process  for  ultimate 
adjudication  here  ?  The  respondent  seemed  to  maintain,  that 
because  the  ultimate  judgment,  in  all  advocations,  either  advo- 
cated the  cause  or  remitted  to  the  inferior  Judge,  anjr  substan- 
tive direction  to  the  competency  of  an  advocation  which  might 
emerge  before  such  ultimate  judgment  might  be  properly  stated 
as  a  ground  for  dismissing  the  action ;  and,  consequently,  that 
if,  at  any  time  after  presenting  the  bill,  the  original  suit,  on  ac- 
count of  which  another  had  been  advocated  ob  contingentiam^ 
had  been  put  out  of  Court,  and  ceased  to  be  in  dependence,  the 
advocation  must  necessarily  fiiU,  because  it  was  thenceforward 
impossible  to  advocate  the  cause  ob  contingentiam,  which  they 
assume  to  be  a  necessary  prelude  to  any  finding  on  the  merits  in 
fiivour  of  the  advocator. 
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The  Lord  Ordinary,  howerer,  humbly  conceives  this  to  be 
a  worse  &Uacy  than  the  preceding,  and  takes  it  to  he  quite 
dear,  that  after  an  advocation  ob  contingentiiOM  is  once  fiiirly 
in  tMs  Court,  it  is  of  no  consequence  whatever  that  the  original 
process,  on  acoomit  of  which  it  had  been  brought  here,  should 
continoe  in  dependence  for  a  single  day  along  with  it.  ^  The 
contingency  may  often  be  such  as  not  to  require  or  to  justify 
the  conjunction  of  the  processes ;  and  even  if  conjoined,  they 
must  always  be  separately  disposed  of  by  appropriate  judg- 
ments, and  one  may  be,  and  frequently  is,  finally  adjudicated 
long  before  the  other  is  ripe  for  decision.  All  this  is  familiar 
in  practice :  and  the  fact  not  only  disposes  at  once  of  the  re- 
spondent's main  ground  of  argument,  but  leads  directly  to  the 
true  criterion  which  that  argument  so  strongly  misrepresents. 
If  it  should  be  asked,  then,  when  an  advocation  should  be  con- 
sidered as  fiurly  fixed  as  a  process  in  this  Court,  the  Lord  Ordi- 
nary-would have  no  difficulty  in  answering,  by  the  expeding 
and  signeting  of  the  letters  of  advocation.  The  proceedings 
in  the  Bill- Chamber  are  but  tentative,  and  the  sist  there 
granted  is  of  course  only  ad  interim :  But  when  the  letters  pass 
the  Signet;  the  cause  is,  by  the  uniform  style  of  these  letters, 
expressly  advocated  by  authority  of  the  *  Lords  of  Council  and 
Session ;'  and  the  inferior  Jud^e  is  interdicted  from  proceeding 
till  the  merits  are  finally  adjudicated.  From  that  moment, 
therefore,  the  litigant  ceases  to  be  a  suitor  in  the  Interior  Court, 
and  is  fuUy  sisted  as  a  party  to  a  process  in  this  Court.  The 
merits,  no  doubt,  remain  to  be  discussed ;  and  if  the  advocation 
be  ob  aantingaUiam,  the  question,  whether  there  was  any  proper 
contingency,  may  form  a  point  in  the  discussion.  But  this,  and 
all  other,  points,  ore  to  be  discussed  in  a  Court  of  Session  process ; 
and  nothing  that  occurs  subsequent  to  the  constitution  of  that 
process  by  the  signeting  of  the  letters,  can  possiblv  exclude  the 
discussion  on  the  merits,  or  afford  a  ground  for  dismissing  the 
advocation  as  incompetent. 

"  That  the  ultimate  decree,  if  in  fiivour  of  the  advocator, 
must  be  prefixed  by  a  final  or  second  advocation  of  the  cause, 
is  truly  of  no  importance,  and  is  indeed  the  necessary  conse- 
quence of  the  whole  process  being  a  process  of  review.  If  the 
final  judgment  is  against  the  advocator,  the  process  is  neces- 
sarily remitted  to  the  inferior  Judge,  from  whom  it  thus  ap- 
pears that  it  ought  never  to  have  been  removed ;  but  the  very 
necessity  of  a  remit,  shows  that  it  was  de  facto  removed,  ad  m- 
terim — the  decree  not  being  the  refusal  of  an  application  for 
advocation,  but  the  remit  of  a  process  already  advocated ;  and, 
when  the  judgment  is  in  fiivour  of  the  advocator,  the  form  of 
advocation  is  merely  a  redintegration,  and  solemn  affirmance, 
causa  cognita,  of  that  original  advocation,  for  the  purpose  of  in- 
quiry, which  was  expressly  and  effectually  made  by  the  expede 
letters,  and  under  which  the  inquiry  became  an  inquiry  into  the 
merits,  to  be  conducted  in  this  Court,  and  its  issue  entered  on 
its  records. 

"  If  there  was  a  depending  process,  therefore,  in  this  Court, 
when  the  letters  of  advocation  were  signeted,  that  advocation 
was  competently  brought ;  and  the  advocator  is  now  entitled 
to  follow  it  out  to  an  issue,  and  to  take  judgment  on  the  merits, 
whatever  may  have  since  happened  to  that  depending  process. 
But  the  action  of  declarator,  in  this  instance,  was  called  in 
Court  in  November  last,  and  taken  out  to  see,  and  defences  re- 
gularly lodged  by  one,  at  least,  of  the  defenders }  and  it  was 
not  tiU  the  17th  of  December  that  the  letters  of  advocation 
were  signeted,  while  it  was  not  till  the  20th  that  protestation 
was  put  up  by  the  compearing  defender.  The  other  defenders 
had  obtained  a  prorogation  of  the  time  for  lodging  their  defences, 
which  have  since  been  prepared  and  printed,  and  they  have 
not  proceeded  by  protestation ;  so  that,  as  to  them,  and  es- 
pecially as  the  protestation  by  the  other  defender  has  never 
been  extracted,  it  is  apprehended  that  the  action  may  still  be 
enrolled.  But  however  that  may  be,  and  even  holding  that  it 
was  finally  put  out  of  Court  by  the  protestation  put  up  on  the 
20th  of  December,  it  appears  to  the  Lord  Ordinary,  that,  if  it 
was  a  depending  process  when  the  letters  were  signeted  on  the 
17th,  the  advocator  had  thereby  obtained  a  pergona  standi,  as 
in  a  competent  advocation,  of  which  he  could  no  more  be  de- 
prived by  the  subsequent  ousting  of  the  leading  action  in  con- 


sequence of  a  protestation,  than  he  could  have  been  by  the 
pursuer  choosing  to  abandon  it,  in  terms  of  the  Statute,  after  it 
bad  been  for  months  in  a  course  of  litigation.  In  substance  and 
effect,  indeed,  the  cases  are  exactiy  parallel,  since,  in  both,  the 
pursuer  goes  out  of  Court  without  the  consent  of  the  defender, 
and  with  a  right  to  come  back  again  when  he  thinks  proper: 
the  only  difference,  in  fiu;t,  being,  that  the  defender  gets  bis 
full  expenses  in  one  case,  while  he  must  be  contented  with  the 
protestation  money  in  the  other.  But,  if  the  i^Mndonment  of 
an  action,  after  litigation,  will  not  extinguish  an  advocation  re- 
gularly brought  ob  contingentiam  while  the  litigation  was  current, 
so  neither,  it  is  humbly  conceived,  will  this  effect  follow  from 
submitting  to  protestation  after  the  cause  has  been  called  and 
defences  lodge^d  by  the  defenders." 

Against  this  interlocutor  a  reclaiming  note  was  pre- 
sented.    On  advising, 

Lord  Medwyn,^.\  have  no  difficulty  in  this  ease.  It  was  quite 
competent  for  the  parties  to  advocate  the  moment  the  declarator 
was  called  in  Court,  which  makes  a  sufficient  dependence  for 
this.  This  is  nothinpf  like  the  case  of  Ldudlaw.  There  the 
new  summons  stated  judicially  that  the  former  summons  had 
been  withdrawn :  that  was  the  ground  of  decision  in  Laidlaw't 
case.  There  has  been  no  judicial  abandonment  of  this  declara- 
tor :  only  one  defender  has  put  up  protestation,  and  the  action 
may  go  on  as  to  others  who  may  put  in  defences.  Though  I 
concur  generally  with  the  Lord  Ordinary,  he  is  wrong  in  sdvo* 
eating,  ad  interim.  The  process  may  never  be  advocated :  there 
must  be  an  alteration  to  that  effect. 

Their  Lordships  concurred,  and 

"  In  respect  that  the  bill  of  advocation  was  presented  and  pass- 
ed, and  the  letters  of  advocation,  ob  contingentiam,  were  expede 
and  signeted  after  the  summons  of  declarator  had  been  called  in 
Court,  and  returned  with  defences  for  one  of  the  defenders,  and 
before  any  protestation  had  been  put  up  for  not  enrolling.  Re- 
pels the  objection  to  the  competency  of  the  proceeding  for  ob- 
taining an  advocation  of  the  Inferior  Court  process ;  and  ap- 
points parties  to  be  ready  to  debate  on  the  merits  of  the  original 
action  accordingly :  Varying  in  terms  the  findings  in  the  inter- 
locutor under  review :  Find  the  respondents  entitled  to  the  ex- 
penses of  opposing  ^his  note  i  modify  the  same  to  the  sum  of 
£6.  6s.,  and  decern  for  payment  of  the  same,  with  the  dues  of 
extract," 

Authority  for  reclaimer. — Laidlaw  v.  Smith,  8th  Bfarch 
1834. 

lord  Ordinary,  Jeffrey._^of.  Dean  of  Faculty  (Hope),  W. 
Bell;  Thomson  Paul,  W.S.,  Agent. — Alt.  Ivory,  J.  Anderson) 
Wotherspoon  and  Mack,  W.S.,  Agents. — [J.D.M-l 


9th  February  1838. 
Second  DrvisioN. — (J.D.M.) 

No.   132.^RoBERT   Craig,  Pursuer,  v.    William 
Fleming  and  Others,  Defenders, 

Process — Competency— .Unincorporated  Body — The  manage^ 
ment  of  the  affairs  of  a  chapel,  erected  bg  subscription,  woi 
vested  by  the  subscribers  in  a  committee,  of  which  the  preses 
and  treasurer  were  members — An  action  brought  against  the 
preses  and  treasurer,  as  representing  the  committee,  dismissed 
as  incompetent,  and  a  proposal  to  sist  process  untU  the  other 
members  were  called,  disallowed. 

Craig  raised  an  action,  libelling  that  a  piece  of 
ground  in  Airdrie,  adjoining  a  hoose  belonging  to  the 
wife  of  the  pursuer,  was  "  acquired  by  certain  persona 
in  Airdrie,  with  the  view  of  erecting  a  place  of  wor- 
ship, and  that  by  means  of  subscriptions  raised  and  ob- 
tained for  that  purpose:  That  the  said  individuals 
having  named  a  committee  for  the  purpose  of  carrying 
their  object  into  effect,  such  committee,  sometime  ago, 
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erected  a  place  of  worship  on  the  ground  so  acquired 
by  them  '^*  That,  to  fonn  a  pathway  to  the  chapel,  the 
committee  ''for  themselves,  and  for  behoof  of  their 
successors  in  the  management  of  said  chapel,  and  as 
representing  the  subscribers  having  an  interest  there- 
in, purchased"  a  house  immediately  adjoining  the  pur- 
suer's property ;  and  that,  in  order  to  form  the  path- 
way, the  committee  pulled  down  the  house  so  pur- 
chased, and,  in  so  doing,  caused  injury  and  damage  to 
the  pursuer's  property,  in  manner  particularly  libelled. 
The  summons  farther  set  forth :  '*  That,  since  the 
erection  of  the  said  chapel,  and  in  consequence  of  a 
recent  Act  of  Assembly  of  the  Established  Church  of 
Scotland,  a  certain  district  in  the  vicinity  of  said 
chapel  was  marked  off  and  constituted,  quoad  sacra^  in 
connection  with  the  said  Established  Church,  the  west 
parish  of  Airdrie :  That,  agreeably  to  the  constitution 
of  the  church,  it  became  necessary  that  certain  indi- 
viduals should  sign  a  bond,  rendering  themselves  liable 
to  a  certain  extent  for  the  minister's  stipend ;  and  that 
the  business  and  property  of  the  church,  as  well  as 
other  secular  matters  connected  therewith,  should  be 
discharged  and  conducted  by  a  certain  number  of  per- 
sons acting  as  managers  thereof:''  That  the  property 
acquired  for  the  pathway  to  the  chapel,  <'  as  well  as  the 
other  affairs  of  the  said  west  parish  of  Airdrie,  are  ac- 
cordingly managed,  and  the  whole  secular  interests 
thereto  belonging  represented  by  various  persons  as 
a  committee  of  management  thereof:  That  of  the  said 
committee,  William  Fleming,  merchant  in  Airdrie, 
was  preses,  and  James  Wilkie,  distiller  in  Airdrie,  trea- 
surer, defenders,  and  who  act  for,  and  represent  the 
said  committee  or  managers  of  said  chapel  or  west 
parish,  and  the  body  of  subscribers  thereto."  And  the 
conclusion  of  the  summons  was  directed  against  the 
defenders,  Fleming  and  Wilkie,  "  as  acting  for,  and 
representing  as  aforesaid,"  for  payment  of  £6CK)  of 
damages  sustained  by  the  committee's  operations. 

It  was  pleaded^  inter  atioy  in  defence — That  the  ac- 
tion was  incompetent  against  the  defenders,  who  were 
convened  as  preses  and  treasurer  of  an  unincorporated 
body ;  that  they  were  not  liable  to  sustain  action  for 
the  parties  for  whom  they  were  alleged  to  act. 

Lord  Jeffrey,  before  answer  on  this  dilatory  defence, 
appointed  the  defenders  to  lodge  a  list  of  the  members 
of  the  committee  whom  they  alleged  ought  to  be  called; 
and  a  list  being  lodged,  the  pursuer  offered  to  call 
these  members  by  a  supplementary  summons.  But  the 
defenders  still  maintaining  the  total  incompetency  of 
the  existing  action,  the  Lord  Ordinary  reported  the 
point  to  the  Court. 

It  was  not  contended  on  the  part  of  the  pursuer, 
that  the  action,  as  brought,  was  of  itself  sufficient ;  but 
it  was  maintained,  that  as  in  the  defences  it  was  neither 
specifically  denied  that  Fleming  was  preses  of  the  com- 
mittee, nor  alleged  that  he  was  not  a  member  of  it,  it 
must  be  presumed  that  he  was  a  member,  and  that 
he  was  one  of  the  parties  liiable ;  and  the  treasurer, 
bolder  of  the  funds  out  of  which  payment  was  de- 
manded, being  called,  the  action  was  not  inept,  but 
ought  only  to  be  sisted  until  the  other  members  of  the 
unincorporated  body  should  be  called,  according  to  the 
rule  recognised  in  Scott  r.  Napier,  22d  February  1827, 


(Shaw,  Vol.  V.  p.  393),  and  Geddes  r.  Hopkirk,  2d 
June  1827* 

The  Court,  however,  held  the  action  to  be  radically 
defective ;  that  it  could  not  be  cured  by  a  supplemen- 
tary summons;  and  directed  his  Lordship  to  dismiss  the 
action  as  laid. 

Lord  Ordinary,  Jeffrey Act,  Hector. — Alt.  J.  AnderBon; 

William  Muir,  S.S.C.,  and  Wothenpoon  and  Mack,  S.S.C., 
AgenU [J.D.M.] 


9th  February  1838. 
Second  Division. — (J.D.M.) 

No.  133. — RiQHT  Honourable  the  Lord  Advo* 
CATE,  Pursuer^  v.  Captain  Balfour  ofElunck  and 
Samuel  Laing  ofPapdale^  Defenders, 

Commonty—  Division  —  Valuation  —  Cesa  —  Superior  —  Fen- 
Duties— Statute  \e>95^Wkere  UmdB,  and  fern-duties  pa^Me 
out  of  these  lands,  are  separately  valued  in  the  cess-books,  the 
proprietor  of  the  lands  is  entitled  to  be  preferred  to  a  share  m 
a  commonty  divided  under  the  Act  1605,  in  respect  of  the  va- 
luation  of  the  feu-duties,  as  well  as  the  valuation  of  the  lands, 
though  the  cess  corresponding  to  the  valuation  of  feu-duties  is 
payable  by  the  superior, — and  the  superior  who  pays  the  tess 
is  not  entitled  to  any  share  of  the  commonty,  in  respect  of  such 
valuation. 

This  was  an  action  of  division  of  the  common  of 
Shapinshay  in  Orkney,  brought  by  the  Lord  Advocate, 
under  the  Statute  1696,  c.  38,  as  extended  by  the  10th 
George  IV.  cap.  132.  A  commission  was  issued  in 
favour  of  the  Sheriff  of  Orkney  to  make  the  division. 
The  parties  claimants  were,  the  Crown,  Captain  Bal- 
four of  Elwick,  Mr  Laing  of  Papdale,  and  the  minister 
of  the  parish  of  Shapingshay. 

The  claim  stated  on  behalf  of  her  Miyesty  was,  mier 
aliOf  a  share  of  the  commonty  corresponding  to  the 
interest  of  the  Crown  therein,  as  ascertained  by  the  va- 
luation of  the  Crown  property  in  the  parish  of  Shaping- 
shay. The  valuation  of  the  subjects  held  by  the  Crown 
in  the  parish,  as  instructed  by  a  certificate  under  the 
hands  of  the  collector  of  cess  and  clerk  of  supply  of 
the  county,  amounted  to  £1594.  6.  10.  The  Crown 
claimed  a  share  of  the  common,  as  ascertained  by  this 
valuation ;  but  to  this  demand  it  was  obfected,  on  the 
part  of  Captain  Balfour  and  Mr  Laing,  that  this  valua- 
tion included  not  only  that  of  the  property  lands  in  the 
parish  belonging  to  the  Crown,  but  of  Uie  feu-duties 
payable  to  her  Miyesty  as  superior  of  other  lands  held 
by  each  of  them  respectively.  And  the  reply  made  on 
the  part  of  the  Crown  was,  that  the  Crown  had  for 
time  immemorial  paid  the  cess  and  other  burdens  cor- 
responding to  the  valuation  of  £1694.  6.  10.,  and  that 
no  division  of  the  Crown  eumuio  valuation  had  ever 
taken  place,  nor  had  any  mode  been  pointed  out  by 
which  such  division  could  be  carried  into  effect,  and 
the  valuations  effeiring  respectively  to  the  property 
lands  of  the  Crown,  and  of  the  feu-duties,  ^stinctly 
ascertained. 

Captain  Balfour  claimed  not  only  a  share  of  the 
common  corresponding  to  his  own  valuation,  upon 
which  he  paid  cess  and  other  burdens,  but  he  main- 
tained that  he  should  also  be  found  entitled  to  a  share 
of  the  common  corresponding  to  the  valuation  of  the 
feu-duties  payable  by  him  to  the  Crown.  Mr  Laing 
made  a  similar  claim.    The  lands  of  these  heritors  had 
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been  originally  the  property  of  the  bishop  of  Orkney, 
and  had  been  feued  by  the  bishops  for  a  feu -duty  equal 
to  the  actual  rent  at  the  time,  with  a  small  addition. 
The  valuation  of  the  feu-duty  was  therefore  maintained 
to  be  a  valuation  of  the  lands, — the  valuation  of  which 
was  made  up  of  the  rent  at  the  time  of  infeudation, 
and  the  additional  rent  payable  at  the  date  of  the  va- 
luation. Reference  was  made  to  the  cases  of  Free- 
holders of  Orkney,  February  23,  1791,  Mor.  8639; 
Erskine  of  Mar,  January  18,  1812,  F.  C;  Dundas  v. 
Nicolson,  July  2,  1788,  Mor.  8511. 

The  commissioner  issued  an  interim  report,  stating, 

"  I  am  of  opinion  that  Captain  Balfour  is  entitled  to  a  share 
of  the  common,  corresponding  to  the  valued  rent  of  his  property 
in  the  parish ;  but  I  do  not  think  that  he  is  endtled  to  have 
the  valuation  of  the  Crown  feu-duties  added  to  his  own  valua- 
tion. Captain  Balfour's  exclusive  right  to  the  moessa  of  Flackey 
and  Elwick  appears  to  he  admitted. 

*'  1  am  of  opinion  that  Mr  Laing  has  right  to  a  share  of  the 
common,  corresponding  to  the  valuation  of  his  property  in  the 
parish ;  but  that  he  is  not  entitled  to  add  thereto  the  valuation 
of  the  feu-duties  paid  to  the  Crown.'* 

This  report  was  made  to  Lord  Moncreiff,  Ordinary, 
and  objections  were  given  in  and  argued  before  him. 
He  pronounced  the  following  interlocutor : 

"  I5th  December  1835. — The  Lord  Ordinary  having  con- 
udered  the  report  of  the  commissioner,  and  heard  pardes'  pro- 
curators thereon,  and  made  avizandum,  Finds,  that  in  terms  of 
the  Act  1695,  c.  38,  the  division  of  this  commonty  must  be 
made  among  the  several  heritors  claiming  a  share  thereof,  ac- 
cording to  the  valuations  of  their  several  lands  or  properties : 
Finds,  that  where  lands  are  held  by  infeftments  in  feu,  the  title 
to  the  share  in  the  commonty  corresponding  to  such  lands,  by 
the  valuation  thereof,  is  vested  in  the  vassal  holding  the  domi- 
nium utile :  Finds,  that  no  right  to  any  share,  in  respect  of  such 
lands,  ia  vested  in  the  superior  by  virtue  of  his  title  of  superio- 
rity or  dominium  directum :  Finds  that  the  feu-dudes  payable  to 
the  superior,  though  valued  in  the  cess-books  for  the  payment 
of  the  public  tax,  do  not,  according  to  the  true  meaning  of  the 
Statute,  constitute  such  an  estate  in  land  or  property,  distinct 
from  the  lands  held  in  feu  in  respect  of  which  they  are  paid,  as 
to  entitle  the  superior  to  any  share  of  the  commonty  in  respect 
of  such  feu-duries :  Finds  that,  in  the  present  case,  the  valua- 
tion of  the  feu-duties  payable  to  the  Crown,  in  respect  of  lands 
held  in  property  by  the  other  parties,  must  be  deducted  from 
the  whole  valuation  of  £1594.  6.  10.  Scots,  standing  in  the 
cess-books  in  the  name  of  the  Crown,  as  now  in  the  right  of 
the  Bishop  of  Orkney,  and  that  the  claimant,  his  Majesty's  Ad- 
vocate, can  only  be  ranked  in  the  divbion  for  the  balance  of 
such  valuation :  Finds  it  admitted,  that  if  this  principle  be  laid 
down  by  the  Court,  the  juit  rule  for  determining  the  propor- 
tion of  the  whole  valuation  corresponding  to  the  lands  held  in 
property  by  the  Crown,  when  separated  from  that  corresponding 
to  the  feu-duties,  is  that  explained  in  detail  in  the  observations 
lodged  with  the  commissioner  by  Samuel  Laing,  Esq. ;  and 
that,  according  to  that  rule,  the  amount  of  the  viduation  of  the 
Crown's  property  lands  is  £1074.  5.  2 :  Finds  that  there  is  no 
just  or  legal  ground  on  which  the  other  claimants  can  demand 
that,  in  this  division,  the  amount  of  the  valuation  of  the  feu- 
daties  of  their  lands  standing  in  the  cess-books  in  the  name  of 
his  Majesty,  shall  be  added  to  the  proper  valuations  of  the  lands 
themselves  standing  in  the  names  of  the  heritors ;  and,  as  no 
other  points  have  been  discussed  before  the  Lord  Ordinary,  ap- 
points the  cause  to  be  enrolled,  in  order  that,  so  far  as  it  may 
be  necessary,  a  precise  interlocutor  may  be  adjusted  for  the 
g]uidance  of  the  commissioner  in  proceeding  frtrther  in  the  divi- 
sion :  Finds  no  expenses  due  to  any  party. 

"  Note. — The  Lord  Ordinary  must  consider  it  as  entirely 
setUed,  that,  in  a  division  of  commonty  under  the  Statute  1695, 
the  superior  of  lands  held  in  feu,  with  clauses  importing  rights 
of  commonty,  has  no  right  to  a  share  of  the  common,  or  to  any 


pracipuum,  in  virtue  of  his  title  of  superiority  in  the  lands 
feued.  Where  all  the  lands  feued  stand  on  tides  importing 
rights  of  commonty,  and  the  superior  has  no  lands  retained  in 
property  which,  by  the  original  titles  and  possession,  had  the 
benefit  of  the  commonty,  the  inference  must  be,  that  the  whole 
land  of  the  commonty  has  been  alienated  to  the  feuars.  Where 
the  superior  has  still  lands  in  property  entitled  to  the  benefit  of 
the  common,  he  must  receive  a  share  corresponding  to  the  value 
of  such  lands.  Where  there  are  lands  feued,  but  with  clauses 
importing  only  rights  of  servitude  in  the  common,  the  property, 
quoad  hoc,  is  held  to  remain  with  the  superior,  and  a  share  must 
be  allotted  to  him  in  the  first  instance,  corresponding  to  the 
valuations  of  the  lands  so  held  with  rights  of  servitude,  besides 
what  he  gets  on  account  of  his  own  property  lands,  leaving  the 
rights  of  servitude  to  be  satisfied  by  means  of  the  portion  so 
allotted.  This  seems  to  be  the  result  of  the  cases  of  the  Earl 
of  Wigtown  against  his  feuars,  23d  January  1739 ;  Morr.  2287. 
Duke  of  Hamilton  v.  Johnston,  &c.,  30th  July  1768;  Note  to 
Fac  Coll.  Vol.  XVI.  p.  688;  and  Dukeof  Bucdeuch  v.  Erskine, 
&c.,  16th  June  1812. 

*'  There  is  no  precedent,  as  far  as  the  Lord  Ordinary  sees, 
for  admitting  generally  any  claim  for  a  share  to  the  superior  in 
respect  of  feu-duties.  The  case  of  the  duke  of  Douglas  p. 
Baillie,  2d  February  1740,  merely  determined  that  the  valua- 
tion roust  rule,  and  not  the  proportional  possession  by  usage. 
The  case  of  Sharpe  v.  Carlile,  16th  June  1748,  Morr.  2478, 
was,  that  lands  were  entitled  to  a  share  by  the  valuation,  though 
they  had  a  servitude  on  another  common.  In  the  case  of  the 
Duke  of  Bucdeuch  against  Erskine,  the  point  found  was,  that 
where  there  were  feus  with  rights  of  servitude  merely,  the 
superior  must  be  ranked  for  a  share  corresponding  to  the  valua- 
tion of  the  lands  in  feu  having  such  servitude  only.  There  is 
a  mistake  in  the  Faculty  Report,  in  not  stating  the  prayer  of 
the  reclaiming  petition  correctly.  The  Lord  Ordinary  has  seen 
Lord  Mcadowbank's  papers,  and  certainly  that  was  the  only 
point  determined.  In  Small  against  Ferguson,  10th  February 
1804,  it  was  simply  held,  that  where  a  valuation  included  a 
mill,  mill-lands,  and  multures,  it  must  be  taken  as  it  stood,  and 
no  deduction  could  be  allowed.  The  case  of  Bruce  r.  Grierson, 
llth  December  1823,  is  foreign  to  the  question,  as  it  related 
merely  to  the  competency  of  a  division  in  Zetland,  where  there 
is  no  valuation.  As  there  is  no  precedent  for  such  a  claim 
generally,  neither  is  there  prindple  for  it  in  the  present  case. 
The  only  peculiarity  is,  that  the  Crown  pays  the  cess  on  the 
valuation  of  the  feu-duties,  and  it  stands  in  the  Crown's  name. 
But  the  presumption  is,  that  this  was  by  spedal  agreement  at 
the  constitution  of  the  feu,  and  that  it  was  paid  for  in  the  feu- 
duty  stipulated.  It  does  not  alter  the  right  that  the  lands  are 
the  property  of  the  vassal,  and  that,  from  the  nature  of  the  thing, 
the  right  to  the  feu-duties  cannot  give  right  to  the  use  of  the  com- 
mon. It  is  surely  at  least  equally  dear,  that  the  proposal  of  the  vas- 
sals to  add  the  fea-duties  to  their  valuation,  cannot  be  admitted. 
This  would  be  to  give  them  a  share  of  the  common,  not  on  a4>> 
count  of  their  lands,  or  properties,  but  on  account  of  the  bur- 
dens affecting  them,  which,  the  Lord  Ordinary  imagines,  ncTcr 
was  heard  of  before.  It  is  perhaps  unnecessary  to  observe,  that 
the  particular  Statute  on  which  this  action  is  founded  having 
so  far  removed  the  exception  in  the  Act  1695,  the  case  in  other 
respects  must  be  regulated  by  the  provisions  of  that  Act.  There 
is,  in  the  discussions  before  the  Commissioner,  some  aiming  at 
a  question  regarding  the  title  of  the  minister  of  Shapinshay  for 
his  glebe.  The  Lord  Ordinary  does  not  know  whether  that  is 
to  be  made  a  point  here." 

The  claimants^  Capt^n  Balfour  and  Mr  Laing,  re- 
claimed, and  prayed  their  Lordships  to  alter  the  inter- 
locutor, 

**  in  so  far  as  it  finds  that  there  is  no  just  or  legal  ground  on 
which  the  petitioners  can  demand  that,  in  this  division,  the 
amount  of  the  valuation  of  the  feu-duties  of  thdr  lands  stand- 
ing in  the  cess-books  in  the  name  of  his  Majesty,  shall  be  added 
to  the  proper  valuation  of  the  lands  themselves  standing  in  the 
names  of  the  heritors  ;  and  in  so  far  as  it  finds  that  the  valua- 
tion of  the  Crown's  property  hinds,  in  respect  of  which  the 
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Crown  is  entitled  to  be  ranked  in  the  division  of  the  eommonty, 
amounts  to  the  sum  of  £1074.  5.  2.,  to  find  that  the  respon- 
dents are  entitled  to  be  ranked,  in  the  circumstances,  in  respect 
of  the  feu-duties  paid  by  them  to  the  Crown  as  superior ;  and 
that,  in  estimating  the  amount  of  the  property  huids  in  respect  of 
which  the  Crown  is  entitled  to  be  ranked,  deduction  must  be 
made,  not  merely  in  respect  of  such  feu-duties  when  paid  or 
payable  by  conversion  in  money,  but  also  in  respect  of  redden* 
dos,  or  payments  made  to  the  Crown  as  superior,  in  kind, 
and  whether  converted  into  money  or  not ;  and  to  make  deduc- 
tions on  just  principles  from  the  said  sum  of  £1074.  5.  2.  ac- 
cordingly." 

On  advising  cases  which  the  Court  had  appointed 
on  the  questions,  their  Lordships'  unanimous  opinion 
was  against  the  claim  of  the  Crown  to  be  preferred  to 
any  share  of  the  common,  on  account  of  the  valuation 
of  feu-duties,  and  in  support  of  the  judgment  of  the 
Lord  Ordinary ;  but,  on  the  other  question,  they  ap- 
pointed the  opinion  of  the  whole  Court  to  be  taken. 

The  following  opinion  was  prepared  by  Lord  Ful- 
lerton,  and  concurred  in  by  Lord  President  (Hope), 
Lords  Cockbum,  Cuninghame,  Gillies,  Corehouse,  Mac- 
kenzie and  Jeffrey : 

'*  There  are  two  questions  argued  in  these  papers : — First, 
Whether  or  not  the  superior  is,  in  the  circumstances  of  this  case, 
entitled  to  a  share  of  the  common,  proportioned  to  the  feu- 
duties,  and  the  valuation  of  those  feu-duties  in  the  cess-books? 
and.  Secondly,  Whether,  supposing  the  preceding  question  to  be 
answered  in  the  negative,  the  interest  of  the  vassal  in  the  com- 
mon, is  to  be  estimated  by  the  valuation  of  the  dominium  utile, 
exclusive  of  the  valuation  of  the  feu-duties,  or  by  the  gross 
amount  of  both,  as  forming  '  the  valuation  of  the  lands'  in  the 
sense  of  the  Act  1695,  c.  38? 

'*  Though  the  remit  is  worded  in  general  terms,  I  understand, 
that  on  the  first  point  the  Court  were  not  divided,  and  that 
their  opinion  was  against  the  claim  of  the  superior ;  consequent- 
ly it  is  to  the  second  alone  that  the  attention  of  the  consulted 
Judges  is  to  be  directed. 

'*  Holding  then  the  first  point  to  be  established,  and  consi- 
dering the  terms  of  the  Statute,  I  think  that  that  part  of  the 
judgment  of  the  Lord  Ordinary,  which  '  refuses  to  add  the  valu- 
ation of  the  feu-duties  to  the  valuations  of  the  lands  standing 
in  the  name  of  the  heritors,'  ought  to  be  altered. 

'*  By  the  Statute  it  is  declared,  that  *  the  interest  of  the 
heritors  having  right  to  the  said  commonty  shall  be  estimated 
according  to  the  valuation  of  their  respective  lands  or  properties ;' 
the  meaning  of  which  I  take  to  be,  \st.  That  the  value  of  each 
separate  property  is.  to  determine  the  interests  in  the  common 
to  be  allotted  to  that  property  ;  and,  2<ffy,  That  the  valued  rent 
is  to  be  held  as  the  test  of  the  value.  Now,  in  applying  this 
principle,  and  in  determining  what  extent  of  the  common  shall 
be  appropriated  in  respect  to  a  particular  parcel  of  lands,  it  does 
not  appear  to  me  that  the  question  can  be  in  any  way  affected 
by  the  circumstance,  that  the  right  to  such  parcel  has  been  split 
into  the  rights  of  property  and  superiority,  or  even  that  the 
gross  valuation  has  been  split  into  parts  applicable  to  each 
right.  That  indeed  may  raise  the  question  which  has  been 
raised  here,  whether  the  reserved  right  of  superiority  and  feu- 
dudes,  with  the  valuation  attached  to  it,  does  not  imply  a 
reserved  right  in  the  lands,  and  consequently  in  that  part 
of  the  common,  which,  on  allotment,  would  have  fallen  to 
those  lands.  But  on  that  question  bein^  decided  in  the  ne- 
gative, and  it  being  once  fixed  that,  subject  to  the  payment 
of  the  feu-duties,  and  other  duties  prestable  to  the  supe- 
rior, the  whole  right  to  the  lands,  and  consequently  to  the  com- 
mon, is  vested  in  the  vassal,  it  seems  to  me  to  follow  by  neces- 
sary consequence,  that  the  valuation  of  the  lands,  in  the  sense 
of  the  Statute,  t.  e.  as  the  test  of  value,  is  the  gross  valuation. 
Even  now,  if  the  superior  were  to  acquire  the  c/amtntufn  utile,  or 
the  vassals  .were  to  acquire  the  feu-duties,  it  is  undeniable  that 
the  gross  valuation  would  form  the  rule  as  against  the  other 
contiguous  proprietors ;  and  I  cannot  perceive  why  the  same  re- 


sult should  not  hold  good,  now  that  it  is  fixed  by  the  opinion  of 
the  Court,  that  by  the  mere  granting  of  the  feu-right,  the  su- 
perior is  as  completely  divested  of  all  interest  in  the  common, 
as  if  it  had  been  expressly  made  over  to  the  vassal.  In  adopt- 
ing this  principle  oi  division,  I  do  not  conceive  that  I  am  giving 
the  vassal  a  share  of  the  common  in  respect  of  a  burden  on  his 
lands,  but  that  I  am  truly  giving  him  that  share  of  the  com- 
mon to  which  the  value  of  his  lands  entitles  him,  and  only  re- 
fusing to  abridge  that  share,  in  respect  of  those  feu-duties 
which  truly  form  part  of  the  price  or  consideration  for  which 
the  lands,  and  the  share  of  the  common  attached  to  them,  were 
acquired." 

Lord  Moncreiff  altered  his  former  opinion  in  the  fol- 
lowing manner : 

*'  Though  the  interlocutor  brought  under  the  review  of  the 
Second  Division  of  the  Court  was  pronounced  by  me,  a  careful 
consideration  of  the  argument  in  the  revised  cases  for  the  par- 
ties, and  the  views  expressed  by  other  Judges  in  consultation, 
have  convinced  me,  that  in  the  second  point  embraced  by  that 
interlocutor,  it  is  not  founded  on  solid  grounds,  and  ought  to 
be  altered.  I  am  now  of  opinion,  that  when  it  is  once  settled, 
that  the  whole  right  in  the  common  which  is  attached  to  par- 
ticular lands,  is  vested  in  the  vassal,  who  is  entitled  to  enjoy 
all  the  corresponding  benefits  of  it  while  ic  remains  undivided, 
the  rule  for  apportioning  his  share  in  it,  when  it  comes  to  be 
divided,  must  be  the  gross  valuation  of  the  lands  in  the  cess- 
books,  without  any  deduction  of  that  part  of  it  which  corres- 
ponds to  the  feu-duties,  although  for  other  purposes,  such  a 
separation  and  deduction  are  made  in  those  books.  I  therefore 
concur  in  the  above  opinion." 

On  re-advising  the  case,  their  Lordships  unani- 
mously concurred  in  the  opinion  of  the  consulted 
Judges,  and 

*'  Recal  the  interlocutor  of  the  Lord  Ordinary,  in  so  fiu*  as  it 
finds  **  that  there  is  no  just  or  legal  grounds  on  which  the 
other  claimants  can  demand  that  in  this  process  of  division,  the 
amount  of  the  valuation  of  the  feu-duties  of  their  lands,  standing 
in  the  cess-books  in  name  of  his  Majesty,  shall  be  added  to  the 
proper  valuations  of  the  lands  themselves  standing  in  the  names 
of  the  heritors :"  Find  the  said  heritors  entitled  to  be  ranked 
in  the  division  of  the  common,  in  respect  of  the  said  feu-duties 
and  other  prestations,  as  standing  in  the  cess-books,  payable  by 
them  to  the  Crown  as  superior,  as  well  as  for  the  proper  valua- 
tion of  the  lands  themselves  belonging  to  them ;  and  that,  in 
estimating  the  amount  of  the  property  in  respect  of  which  the 
Crown  is  entitled  to  be  ranked,  deduction  must  be  made  for 
the  valuation  so  standing  in  the  said  cess-books  in  name  of  the 
Crown,  of  the  said  feu-duties  and  other  prestations  payable  by 
the  said  heritors  to  the  Crown  as  superior,  as  standing  in  the 
said  cess-books,  and  decern  accordingly;  quoad  ultra,  adhere 
to  the  inteilocutor  reclaimed  against,  and  remit  to  the  Lord 
Ordinary  to  proceed  further  in  the  cause  as  to  him  shall  seem 
fit." 

Lord  Ordinary,  Moncreiff. — Act.  for  the  Crown,  Lord  Ad- 
vocate (Murray),  Solidtor-Oeneral  (Rutherfurd),  Maitland; 

Roderick  M'Kenzie,  W.S.,  Agent For  Captain  Balfour  and 

Mr  Laing,  Dean  of  Faculty  THope),  Patton ;  Smith  and  Kin- 
near,  W.S.,  AgenU — r^-l^-^J 


\Oth  February  1838. 

First  Division. — (O.D.F.) 

No.  134. — Dame  Sarah  Anstruther  and  Manda- 
tory, Pursuers,  v.  Robert  Anstruther  and  Trus- 
tee, Defenders. 

Process — Reponing — Decree  in  Absence. 

The  pursuer  brought  an  action  of  poinding  of  the 
ground  against  Miyor  Anstruther,  the  defender,  and 
his  trustee,  as  holding  a  real  right  by  infeflment  in  the 
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lands  of  Caiplie  and  Thirdpart,  for  payment  of  an  an^^ 
Duity.  The  defence  stated  was,  that  she  was  not  a 
real  creditor ;  but  in  consequence  of  a  case  in  the  Se^ 
cond  Division  of  the  Court,  in  which  that  question  was 
incidentally  pending  between  the  same  parties,  effect 
was  given  to  the  claim  as  a  real  burden,  and  meantime 
the  poinding  stood  sisted  in  the  Outer- House.  After 
the  issue  of  the  cause  in  the  Second  Division  (see 
9vpra^  Vol.  X.  p.  133),  the  pursuer  lodged  a  minute 
in  process,  in  regard  to  the  amount  of  the  debt  alleged 
to  be  due  under  the  poinding,  but  this  minute  was 
not  served  on  the  defenders,  or  at  least  they  had  not 
been  judicially  called  on  to  answer  it.  In  respect  of  no 
opposition,  the  Lord  Ordinary  decerned  in  terms  of 
the  libel  and  relative  minute.  The  defenders  reclaimed 
to  the  Court,  and  stated  at  the  advising,  that  they  had 
not  had  an  opportunity  of  answering  the  minute,  which 
they  alleged  contained  an  erroneous  statement  of  the 
debt,  and  accordingly  prayed  the  Court,  hoc  sicUu,  to 
remit  to  the  Lord  Ordinary,  in  order  to  be  heard  as  in 
a  decree  in  absence. 

Bruccy  for  pursuer^  stated,  that  the  defenders  had 
seen  the  minute  extrajudicially. 

Solicitor' Generaly  far  defenders^  answered,  that  they 
had  not  seen  it  in  time ;  but,  besides,  they  had  not 
been  called  on  to  answer  it  judicially. 

Lord  GilUe: — It  is  the  same  as  a  decree  in  absence,  against 
which  the  defenders  are  entitled  to  be  reponed. 

The  other  Judges  concurred,  and  the  Court  remitted 
to  the  Lord  Ordinary  to  hear  parties,  reserving  all 
questions  of  expenses. 

Lord  Ordinary,  Fullerton — Act,  Bruce:  Thomson  Paul, 
W,B.,  Agent, — Alt.  Solicitor-General  (Rutherfurd),  Penney; 
Roy  and  Wood,  W.S.,  Agents N.,  Clerk LG.D.P.] 


lOth  February  1838. 
FuisT  Division (G.D.F.) 

No.  135. — The  Magistrates  ancf  Town- Council  ijT 
the  BuBGH  of  LocHMABEN  and  William  Martin, 
Petitionert,  v,  William  Beck,  Judicial  Factor  for 
the  Burgh  CredUort^  Respondent. 

Process— Sequestration — Burgh — Petty  Customs — A  se^es- 
tration  amis  applied  for  and  granted,  of  the  whole  property,  feu- 
duties,  customs,  and  casualties  of  a  royal  burgh ;  and  the 
Afagistrates  brought  a  relative  action  of  multiplepoinding,  and 
in  their  condescendence  gave  up  for  distribution  the  whole  cvs- 
tome,  ffc,  among  the  creditors.  No  steps  had  been  taken  in 
these  proceedings  for  a  considerable  time,  when  the  agent  of 
the  Magistrates  applied,  by  incidental  petition,  to  the  Court 
for  a  warrant  on  the  judicial  factor  to  make  payment  of  his 
account,  out  of  the  petty  customs;  and  the  Magistrates  also 
prayed  the  Court,  in  the  same  petition,  to  ordain  the  petty 
customs  to  be  struck  out  of  the  sequestration,  on  the  ground 
that  they  were  not  availabU  to  the  burgh  creditors —  The  ap- 
plication refused  as  incompetent,  in  respect  of  the  pendency  of 
the  previous  proceedings,  which  substantially  embraced  the 
agent's  claim  for  expenses,  2.  Held  incompetent  to  strike  out 
the  prayer  of  the  petition,  and  introduce  a  craving  to  the  effect 
ofresiuming  the  previous  proceedings. 

In  1824,  the  Court,  proceeding  on  an  application  to 
sequestrate  the  ^'  whole  feu-duties,  customs,  and  casual- 
ties" of  the  royal  burgh  of  Lochmaben,  accordingly 
sequestrated  the  whole  estate  and  property  of  t^t 
burgh.  About  the  same  time,  the  Magistrates  insti- 
tuted a  process  of  multiplepoinding,  for  the  purpose  of 


throwing  the  whole  burgh  property  into  the  hands  of 
the  Court  for  distribution  among  the  creditors.  This 
process  was  coi\joined  with  the  sequestration ;  and  the 
Magistrates,  in  their  condescendence,  included  the  whole 
customs  of  the  burgh.  Some  time  after,  the  Magistrates 
became  desirous  to  withdraw  the  petty  customs  from 
these  proceedings,  with  the  view  of  defraying  certain 
necessary  burgh  expenditure,  but  an  application  to  that 
effect  was  resisted  by  the  judicial  factor,  who  contended 
that  it  was  incompetent,  or  at  all  events,  that  the  credi- 
tors were  entitled  to  the  surplus  of  the  petty  customs, 
after  defraying  necessary  expenses.  Answers  were 
given  in  by  the  judicial  factor,  and  the  Court  ordered 
the  Magistrates  to  lodge  a  condescendence  of  the  ne- 
cessary expenses,  but  no  farther  procedure  took  place, 
in  consequence  of  an  arrangement  made  by  the  judicial 
factor,  that  he  would  pay  any  necessary  expenses,  in- 
curred by  the  Magistrates ;  and  this  arrangement  was 
carried  into  effect.  The  petitioner,  Martin,  had  incurred 
an  account  amounting  to  £57,  as  agent  on  behalf  of  the 
Magistrates  in  the  proceedings,  and  also  in  regard  to 
the  burgh  management,  and  he  now  applied  to  the 
Court  for  warrant  on  the  judicial  faustor  to  pay  that 
sum  out  of  the  petty  customs,  and  to  grant  the  Magis- 
trates authority  to  receive  and  uplift  from  the  judicial 
factor,  any  balance  remaining  in  his  hands,  and  to  order 
that  in  future  the  Magistrates  should  be  entitled,  on  the 
principle  of  the  case  of  Auchtermuchty,  22d  May  1827, 
to  receive  payment  of  the  petty  customs,  and  that  they 
should  be  ordained  to  be  struck  out  of  the  sequestra- 
tion. 

The  respondent  objected  to  the  application,  in  respect 
that  it  had  not  yet  been  decided  in  the  original  pro- 
ceedings, that  the  Magistrates  were  entitled  to  any  or 
what  expenses,  and  that  this  was  a  side  attempt  to  get 
rid  of  the  original  proceedings,  which  were  still  pend- 
ing ;  and  also,  that  it  was  incompetent  to  withdraw  the 
petty  customs  from  the  management  of  the  judicial 
factor,  liecause  they  were  conveyed  by  the  warrant  se- 
questrating the  burgh. 

The  petitioners  founded  on  the  case  of  Auchter- 
muchty, to  show  that  the  petty  customs  were  not  com- 
petently included  in  the  sequestration ;  for  it  had  been 
found  in  that  case,  that  the  petty  customs  of  a  burgh 
were  not  available  for  the  payment  of  the  <burgh  cre- 
ditors. 

The  respondent  was  heard  at  the  bar  on  the  objec- 
tion to  the  competency,  in  respect  of  the  previous  pro- 
ceedings which  were  still  pending.  The  petitioners 
there  indicated  their  intention  to  withdraw  their  im- 
plication, but  contended  that  they  were  entitled,  in 
doing  so,  in  the  circumstances,  to  be  allowed  to  amend 
their  petition,  to  the  effect  of  merely  praying  the  Court 
to  resume  consideration  of  the  previous  proceedings. 

The  Court,  however,  was  unanimously  of  opinion, 
that  it  was  incompetent  to  resume  consideration  of 
these  proceedings  in  the  way  suggested,  and  acoord- 
ingly  refused  the  application,  and  awarded  expenses 
against  the  petitioners,  on  the  motion  of  the  respon- 
dent's counsel. 

Act,  R.  Hunter;  William  Martin,  S.S.C.,  AjfwL — Alt. 
Penney;  R.  Welsh,  Agent B.,  Clerk f^'l^-Fj 
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lOih  February  1838. 
FiBST  Division. — (G.D.F.) 

No.  136. — The  Right  Honourable  Robert  Vis- 
count Melville,  John  James  Hope  Johnstone, 
and  Adam  Hay,  Trustees  of  the  IcUe  Sir  Robert 
Preston,  Barl.,  Pursuers,  v.  Dame  Anne  Campbell 
Baird  Preston,  Defender. 

Trust~Settlement~Entail_Fee_Nobile  Officium  of  Court 
to  appoint  Trustees  on  failure  of  others — A  testator  left 
a  general  trust-deed  of  his  heritable  and  moveable  property, 
wherever  situated,  in  favour  qf  trustees,  for  certain  purposes : 
the  trust  to  be  subject  to  any  entail  of  the  heritage  which  he 
might  execute  in  favour  of  a  certain  series  of  heirs,  and  which 
entail,  it  was  declared,  should  be  held  and  tahen  to  be  a  part 
of  the  trust.  The  testator  executed  an  entail  of  a  subsequent 
date  to  the  trust-deed.  On  his  decease,  the  trustees  named  in 
the  deed  declined  to  act.  The  heir  of  entail  first  entitled  to 
succeed  made  up  titles  under  the  entail,  and  was  infefl,  and 
likewise  confirmed  to  the  moveables  in  Scotland,  and  adminis^ 
tered  to  the  personalty  in  England.  With  consent  of  all  in- 
terested,  including  the  said  heir  of  entail,  new  trustees  were, 
appointed  by  the  Court  to  take  up  the  management  under  the 
trust-deed,  in  vice  of  those  who  declined  to  act.  They  then 
brought  an  action  to  have  it  declared  that  the  whole  property, 
of  every  description,  was  vested  in  them,  and  concluding  against 
the  heir  of  entail,  who  was  also  heir  of  line  and  qf  conquest, 
that  he  should  be  decerned  to  make  up  titles,  and  to  grant 
whatever  deeds  of  conveyance  might  be  necessary  for  vesting 
in  them,  as  trustees,  the  whole  property  conveyed  ^  the  origin 
nal  trust :  the  right  of  them,  as  trustees,  being  burdened  with 
the  rights  of  the  heirs  of  entail — Held,  (\,J  in  the  circum- 
stances,  that  the  trustees  appointed  by  the  Court  had  all  the 
powers  granted  to  the  original  trustees,  and  that  the  whole 
property  was  vested  in  them  by  the  appointment :  (Z.J  That, 
notwithstanding  the  infeftment  of  the  heir  of  entail  under  the 
entail,  there  was  no  feudal  incongruity  involved  in  the  subset 
quent  infeftment  of  the  trustees  in  the  whole  property,  qua  trug^ 
tees,  in  order  to  effectuate  the  purposes  of  the  trust,  subject  to 
the  rights  of  the  heirs  of  entail:  (Z.)  That  the  heir  of  entail 
teas  bound  to  concur  with  the  trustees  m  making  up  titles  to 
that  effect. —  Opinion,  (I. J  7%af  in  regard  to  the  personalty 
in  England,  administered  by  the  heir  of  entail,  he  was  bound  to 
concur  in  handing  over  these  funds  to  the  trustees  for  the  pur- 
poses  of  the  trust.  {2. J  That  the  Court  have  undoubted  power, 
in  cases  qf  necessity,  to  appoint  trustees  in  room  of  those  who 
have  declined  to  act,  where  such  declinature  would,  otherways, 
frustrate  the  execution  of  the  trust. 

The  late  Sir  Robert  Preston  of  Valleyfield,  who  was 
a  domiciled  Scotsman,  died  in  this  country  on  7th  May 
1834,  leaving  several  deeds  regulating  his  succession. 
He  had  executed  (in  October  1832  and  April  1833)  a 
general  disposition  and  deed  of  settlement,  whereby, 
under  certain  reservations,  he  conveyed  his  whole  pro- 
perty, whether  heritable  or  moveable,  and  wherever 
situated,  to  Sir  Coutts  Trotter,  Bart.,  Edward  Marjo- 
ribanks,  and  Sir  Edmund  Antrobus,  Bart.,  as  trustees, 
to  be  held  in  trust  for  certain  purposes,  and  these 
parties  were  also  appointed  sole  executors  and  intro- 
mitters  with  his  personal  funds  and  estate.  This  deed 
did  not  contain  any  special  enumeration  or  conveyance 
of  the  truster's  property,  and  there  was  no  procuratory 
or  precept.  In  regard  to  the  vesting  of  the  property 
in  the  trustees,  the  deed  proceeded : 

"  Surrogating,  and  by  these  presents  substituting  the  said 
trustees,  and  the  survivors  of  them,  in  my  full  right  and  place 
of  the  premises,  with  power  to  them  to  do  every  thing  that  I 
could  have  done  before  granting  hereof,  and  binding  and  oblig- 
ing me  and  my  heirs  to  make  up  complete  titles  to  the  said 
lands,  heritages,  and  heritable  debts  above  disponed,  if  neces- 
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sary,  and  to  convey  the  same  in  all  form  to  the  persons  above 
mentioned"  (the  trustees  named)  "  and  their  foresaids,  for  the 
purposes  herein-after  mentioned.*' 

It  was  provided  that  the  trustees  should  hold  the 
lands  of  Spencerfield,  Inverkeithing  and  others,  situ- 
ated in  the  county  of  Fife,  and  all  others  belonging  to 
the  testator,  in  fee-simple,  with  the  exception  of  cer- 
tain other  lands  therein  named, 

"  subject  to  the  entail  or  entails  thereof,  to  be  executed  by  me 
subsequent  to  the  date  hereof,  in  favour  of  myself  and  the  heirs 
whatsoever  of  my  body ;  whom  failing,  in  favour  of  Dame 
Anne  Preston  Campbell  or  Baird,  my  niece,  eldest  daughter  of 
my  brother,  Patrick  Preston,  younger  of  Valleyfield,  and  relict 
of  General  Sir  David  Baird,  Bart.,  and  Knight  Grand  Cross  of 
the  Most  Honourable  Order  of  the  Bath,  and  the  heirs  of  her 
body;  whom  faib'ng,  Catherine  Preston,  my  niece,  youngest 
daughter  of  the  said  Patrick  Preston,  and  the  heirs  of  her  body ; 
whom  failing.  Dame  Anne  Preston  or  Hay,  my  niece,  daughter 
of  my  brother.  Colonel  George  Preston,  and  wife  of  Sir  John 
Hay  of  Smithfield  and  Haystoun,  Bart.,  and  the  heirs  of  her 
body ;  whom  failing,  Charles  Dashwood  Bruce,  merchant  in 
London,  nephew  of  Thomas  Earl  of  Elgin  and  Kincardine,  and 
the  heirs-male  of  his  body;  whom  failing,  the  Honourable 
James  Bruce,  the  second  son  of  the  said  Thomas  Earl  of  Elgin 
and  Kincardine,  so  long  as  he  shall  not  succeed  to  and  be  in 
right  of  the  title  of  Earl  of  Elgin,  and  the  heirs-male  of  the 
body  of  the  said  James  Bruce,  not  succeeding  to  or  in  right  uf 
the  said  title ;  whom  failing,  to  the  third  and  other  younger 
sons  of  the  said  Thomas  Earl  of  Elgin  and  Kincardine,  in  the 
order  of  their  seniority,  and  the  heirs-male  of  their  bodies  re- 
spectively, not  succeeding  to  or  being  in  the  right  of  the  said 
tide ;  whom  all  failing,  my  own  nearest  heirs  whatsoever,  or 
assignees,  and  subject  to  all  the  provisions,  declarations,  reser« 
vations,  Umitations,  tjurdens,  clauses  prohibitory,  irritant,  and 
resolutive,  powers,  and  faculties  to  be  contained  in  such  deed 
or  deeds  of  entail :  which  deed  or  deeds  of  entail  shall  be  held 
and  taken  to  be  a  part  hereof." 

Power  was  reserved  to  execute  deeds  of  entail ;  and 
in  case  of  the  trustees  failing  to  do  so,  or  the  deeds  of 
entail  to  be  executed  being  thought  subject  to  excep- 
tion, the  trustees  were  taken  bound  to  execute  valid 
deeds  of  entail  on  the  series  of  heirs  he  had  indicated, 
and  containing  all  the  conditions,  provisions,  &c.  of  a 
strict  tailzie. 

Under  the  second  head  of  the  deed  it  was  provided, 
that  the  trustees  should  hold 

<*  the  said  Abbey  and  estate  of  Culross,  and  all  other  lands  and 
heritages  which  shall  belong  to  me  in  fee-simple,  and  situated 
within  the  parish  of  Culross,  and  also  the  lands  and  farm  of 
Rannieswalls,  including  the  dominium  utile  of  the  lands  of  Kirk- 
brae,  to  which  I  have  right,  subject  to  the  other  entail  or  en- 
tails thereof,  to  be  executed  by  mo  subsequent  to  the  date 
hereof,  in  favour  of  myself  and  the  heirs  whatsoever  of  my  body ; 
whom  failing,  in  favour  of  the  said  Dame  Anne  Preston  Camp- 
bell or  Baird,  for  her  life  ;  whom  failing,"  in  favour  of  the  same 
series  of  heirs  as  above :  *'  which  deed  or  deeds  of  entail  shall 
be  held  and  taken  to  be  a  part  hereof;  and  I  not  only  reserve 
power  and  liberty  to  execute  such  deed  or  deeds  of  entail  of 
the  said  Abbey,  estate  and  others  last  mentioned,  any  thing 
herein  contained  to  the  contrary  notwithstanding ;  but" 

the  truster  further  took  his  trustees  bound  to  execute  a 
valid  entail  in  favour  of  that  series  of  heirs,  in  case  any 
nullity  should  be  objected  to  the  deeds  of  entail  he 
should  execute, — ^to  record  the  deeds  of  entail  in  the 
proper  register  afler  his  death ;  "  and  to  make  up  and 
complete  all  necessary  and  feudal  titles  to  the  lands 
included  therein,  so  that  the  said  entails  may  be  ren- 
dered effectual  in  law."  Tlie  deed  further  provided, 
*'  But  dech&ring  that  any  entails  of  the  said  lands  and  others. 
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whether  executed  by  myself  or  my  tnutees,  or  titles  completed 
thereto  in  the  persons  of  any  of  my  said  heirs,  shall  not  inter- 
fere with  or  come  iu  competition  with  the  ends  and  purposes 
declared  in  the  present  trust,  of  and  concerning  my  said  fee- 
simple  lands  and  heritages,  during  the  survivance  of  my  said 
three  nieces  first  called  to  the  succession  thereof,  but  said  en- 
tails shall,  during  the  lives  of  my  said  three  nieces,  and  survi- 
vors and  survivor  of  them,  continue  suspended  and  in  abeyance, 
BO  far  as  regards  the  rents  and  produce  of  my  said  lands  and 
estates,  which  shall  be  received  and  applied  by  my  trustees  in 
the  manner  after  declared." 

In  virtue  of  the  powers  reserved  in  the  above  trust- 
deed,  Sir  Robert  Preston,  '<  agreeably  to,  and  in  terms 
of  my  trust-disposition  and  deed  of  settlement,  dated 
17th  October  1832,"  executed  two  separate  entails  in 
November  1832,  of  the  heritable  property  generally 
conveyed  by  the  trust-deed  in  favour  of  the  defender 
and  the  series  of  substitute  heirs  mentioned  in  the 
trust-deed. 

Sir  Robert  Preston  died  leaving,  in  addition  to  his 
heritable  property  in  Scotland,  large  personal  funds 
vested  in  Bank  of  England  stock  and  in  the  public 
funds. 

The  trustees  named  by  the  general  trust-settlement 
declined  to  accept.  Meantime,  the  defender  had  herself 
served  heiress  of  entail  and  provision,  and  completed 
her  titles  under  the  entail,  and  was  duly  infefl.  It  was 
averred,  but  denied,  that  these  steps  had  been  taken, 
as  one  of  several  measures,  with  the  concurrence  of  all 
concerned,  with  a  view  to  effect  an  arrangement  for 
the  management  of  the  estate  situated  in  Scotland,  and 
further,  in  view  of  taking  other  measures  for  the  man- 
agement of  the  personal  property  situated  in  England. 
About  the  same  time  (July  1834),  letters  of  adminis- 
tration quoad  tlie  personal  property  in  England,  were 
expede  in  favour  of  the  defender  and  her  two  sisters. 
Miss  Catherine  Preston  and  Lady  Hay,  wife  of  Sir  John 
Hay,  who  were  interested  in  the  succession ;  and,  be- 
sides, confirmation  was  expede  in  Scotland  as  to  the 
moveable  property  there,  in  favour  of  the  defender, 
qua  nearest  of  kin  to  the  testator.  These  steps,  it  was 
said,  but  denied,  were  taken  with  a  view  to  a  general 
arrangement,  rendered  necessary  by  the  state  of  em- 
barrassment into  which  matters  had  been  thrown  by 
the  trustees  declining  to  act,  but  not  with  a  view  to 
supersede  the  trust-deed. 

Thereafter,  an  application  was  presented  to  the  Court 
in  July  1834,  by  Charles  Dash  wood  Bruce,  Esq.,  the 
Honourable  James  Bruce,  and  the  Honourable  Alex- 
ander Maconochie  of  Meadowbank,  all  of  whom  were 
interested  in  the  testator's  succession  under  the  trust- 
settlement,  setting  forth  the  deed,  the  declinature  of  the 
trustees  therein  named,  &c.,  and  subsuming,  that  as  the 
testator  was  a  domiciled  Scotsman,  the  whole  of  his 
moveable  property,  wherever  situated,  was  subject  to 
the  laws  and  regulations  of  the  Courts  of  Scotland,  and 
praying  the  Court,  inter  alia^  to  appoint  James  Fer- 
gusson,  one  of  the  principal  clerks  of  Court,  or  some 
other  proper  person,  trustee  for  executing  the  fore- 
said trust-disposition  and  deed  of  settlement. 

This  application  was  opposed  by  Sir  John  and  Lady 
Hay,  who  were  both  interested  in  the  succession,  and 
who,  on  a  similar  narrative  and  subsumption  to  the  other 
application,  prayed  the  Court  to  appoint  the  present 
pursuers  as  trustees,  and  to  ordain  the  present  defenders 


and  Dame  Anne  Hay,  as  the  executrix  qua  nearest  of 
kin  and  heir-at-law  of  the  testator,  to  execute  such  con- 
veyances of  the  trust-property  vested  in  them  in  favour 
of  the  pursuers,  so  named  trustees,  aa  might  be  ne- 
cessary for  vesting  in  them  the  right  and  administra- 
tion of  the  whole  of  the  testator's  estate,  real  and  per- 
sonal, situated  in  Scotland  or  elsewhere,  and  for  en- 
abling them  to  carry  into  effect  the  purposes  of  the 
trust. 

The  trustees  averred  that  this  proceeding,  as  well 
as  the  others,  had  been  taken  with  the  concurrence  of 
the  defender,  in  order  that  the  purposes  of  the  trust 
might  be  executed,  and  matters  explicated ;  and  it 
was  not  contemplated  that  the  defender  was  to  retain 
possession  of  the  English  funds  under  her  letters  of 
administration,  or  that  she  was  to  throw  the  affairs  into 
Chancery,  but  that  she  was,  so  far  as  in  her  lay,  to 
assist  in  making  over  these  funds  to  the  parties  to  be 
named  as  trustees  by  the  Court,  for  the  purposes  of  the 
trust.     These  statements  were,  however,  denied. 

Appearance  was  made  by  the  defender  and  others, 
who  opposed  these  applications ;  but  aflerwards  parties 
came  to  an  understanding,  andUie  Court,  on  19th  May 
1835,  of  consent, 

*'  appoint  the"  pursuers,  *'  and  the  surviron  and  survivor  of 
them,  to  be  trustees  for  executing  the  different  powers,  and 
carrying  into  effect  the  provisions  contained  in  the  said  truat- 
disposition  and  deed  of  settlement  and  will,  dated  the  17th 
day  of  April  1833,  executed  by  the  deceased  Clr  Robert  Pres- 
ton of  Valleyfield,  Bart.,  and  codicils  thereto,  referred  to  in 
the  said  petition,  and  that  in  room  and  place  of  the  trnsteea 
named  by  the  said  Sir  Robert  Preston,  who  have  declined 
to  accept,  and  with  all  the  powers  and  faculties  conferred  upon 
the  said  original  trustees  by  the  said  trust-deed,  and  decern." 

After  extracting  the  above  warrant  in  favour  of 
the  trustees,  the  defender,  I^y  Baird,  in  November 
1835,  then  assigned  to  the  trustees  appointed  by  the 
Court,  the  personal  property  in  Scotland  to  which  she 
had  confirmed  ;  but,  in  the  deed  of  assignation,  she  in- 
troduced a  salvo  of  any  right  competent  to  her  under 
Sir  Robert  Preston's  deeds. 

In  regard  to  the  personal  property  situated  in  Eng- 
land, to  which  she  had  administered,  the  defender  ad- 
mitted that  she  was  bound  to  apply  them,  as  admi- 
nistratrix, in  fulfilment  and  payment  of  the  purposes 
and  legacies  to  which  the  money  was  destined  by  the 
testator;  and  she  had  accordingly  paid  various  le- 
gacies, &c.  She,  however,  declined  to  denude  of  the 
residue  in  favour  of  the  pursuers,  in  consequence  of 
which  they  filed  a  bill  in  Chancery,  with  a  view  to 
compel  her  to  get  her  accounts  passed,  and  herself 
exonered  of  her  intromissions,  and  the  residue  vested 
in  the  pursuers.  The  defender  filed  a  counter  bill, 
narrating  the  Scotch  deeds  and  proceedings,  in  which 
she  prayed  that  the  funds  should  be  applied  in  terms 
of  the  trust,  under  the  eye  of  that  Court ;  that  the  re- 
sidue should  be  there  ascertained,  and  her  own  rights 
and  those  of  others  declared  by  the  Court  of  Chancery. 
She  prayed  also,  that  the  residue  should  be  paid  over 
to  the  accountant-general,  on  the  ground  that  the  pur- 
suers wished  the  funds  to  be  removed  to  Scotland, 
which,  it  was  alleged,  would  be  prejudicial  to  her  and 
other  parties  interested. 

Two  actions  arose  out  of  the  above  circumstances. 
A  leading  action  of  declarator  was  brought  by  the  pur- 
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suers  against  Lady  Hay,  as  heiress  of  line  and  of  con- 
quest, or  at  least  charged  to  enter  in  that  character  to 
the  truster ;  and  a  conclusion  was  inserted  for  citing 
Lady  Baird  and  Miss  Preston,  as  heiress  and  substi- 
tute heiress  of  entail,  for  their  interest.  The  objects 
embraced  by  the  conclusions  of  the  summons  were : 
(1.)  That  it  should  be  found  and  declared  that  the  pur- 
suers, as  trustees  appointed  by  the  Court  of  Session, 
have  vested  in  them  the  whole  rights,  powers,  faculties, 
privileges,  and  immunities  which  were  vested  in  the 
originsd  trustees  named  by  Sir  Robert  Preston's  trust- 
deed  and  settlement :  (2.)  That  the  pursuers,  as  trus- 
tees, were  entitled  to  make  up  feudal  titles,  and  be  in- 
fefl  in  the  whole  lands  and  other  heritable  estate  which 
belonged  to  Sir  Robert  Preston,  including  the  lands  in 
which  the  defender  is  infefl  as  heiress  of  entail ;  and 
further,  if  necessary,  to  adjudge  the  lands  in  imple- 
ment of  Sir  Robert's  trust-deed  and  settlement ;  and 
that  Dame  Anne  Hay  should  be  decerned  and  ordain- 
ed to  make  up  titles  to  the  lands  and  estates  as  heiress 
of  line  and  conquest,  and  to  grant  whatever  deeds  of 
conveyance  might  be  necessary  for  completely  vesting 
the  pursuers  in  the  estates,  in  terms  of  the  trust-dispo- 
sition and  deed  of  settlement :  the  primary  right  being 
always  burdened  with  the  right  belonging  to  the  heirs 
of  entail,  under  the  deeds  of  entail. 

To  the  leading  action  the  defender  pleaded — (1.) 
That,  supposing  the  original  trustees  had  been  en- 
titled to  bring  such  an  action,  it  was  incompetent  at 
the  instance  of  the  present  pursuers,  in  respect  that  the 
appointment  of  them  by  the  Court  gave  them  no  right 
equivalent  to  a  general  disposition  of  the  lands,  and, 
as  appointees  of  the  Court,  they  had  not  the  same 
powers  as  the  original  trustees.  (2.)  That,  supposing 
the  decree  of  Court  good  to  that  extent,  it  did  not 
clothe  them  with  power  ta  pursue  such  an  action,  to  the 
effect  of  making  up  titles ;  and  that  the  proper  form  to 
make  up  titles  was  to  obtain  authority  by  application 
to  the  Court  (3.)  The  Chancery  proceedings  formed 
B.  lis  alibi  pendens.  (4.)  That  it  was  incompetent  to  have 
it  declared  that  Lady  Hay  should  enter  to  all  the  lands 
of  Sir  Robert.  (5.)  That  the  present  action  cannot  be 
judged  of  as  a  qucestio  voluntatis,  but  must  be  deter- 
mined by  the  strict  legal  principles  applicable  to  feudal 
rights ;  and  as  the  defender  has  been  duly  infefl  under 
the  entails,  and  the  fee  is  full  in  her  person,  there  re- 
mains nothing  in  hareditaie  jaeente  of  Sir  Robert  Pres- 
ton which  can  be  taken  up  by  his  heir-at-law,  or  car- 
ried from  that  heir  by  adjudication  in  implement.  (6.) 
That  supposing  it  to  be  competent  to  view  the  present 
question  as  a  question  of  intention,  the  terms  of  the 
trust-deed  and  entails  are  sufficient  to  show  that  it  was 
not  the  intention  of  the  granter  that  feudal  titles  should 
be  completed  in  the  persons  of  the  trustees,  and  abo 
in  the  persons  of  the  heirs  of  entail,  but  that  the  titles 
of  the  latter  should  alone  form  the  feudal  investiture 
of  the  estates. 

The  second  and  relative  action  of  declarator  was 
brought  for  the  following  purposes :  To  have  it  de- 
clared, (1.)  That  the  whole  heritage  belonging  to  Sir 
Robert  Preston  was  now  vested  in  tlie  pursuers :  (2.) 
That  the  whole  personal  estate  and  effects,  wherever 
situated,  and  in  particular  his  whole  funds  and  effects, 
held  by  the  defender  under  the  English  letters  of  ad- 


ministration, belonged  to,  and  are  vested  in  the  pur- 
suers, for  the  purposes  of  the  trust:  (3.)  That  the 
whole  rights,  powers,  faculties,  privileges,  and  immu- 
nities conferred  by  the  trust-deed  on  the  trustees  there- 
in named,  were  now  vested  in  and  bestowed  on  the  pur- 
suers as  trustees  named  by  the  Court  of  Session :  (4.) 
That  the  discharge  of  the  pursuers  would  be  a  suffi- 
cient discharge  and  exoneration  to  the  defender  for 
the  English  funds  taken  up  by  her  as  administratrix, 
and  for  her  intromissions  with  the  same :  (5.)  That 
the  defender  should  be  decerned  and  ordained  forth- 
with to  pay  over  and  assign  to  the  pursuers,  as  trustees, 
the  whole  funded  and  other  property  in  England,  taken 
possession  of  by  her  under  the  said  letters  of  adminis- 
tration, together  with  the  whole  vouchers  and  instruc- 
tions connected  therewith. 

The  defender  stated  a  variety  of  pleas  in  bar  of 
this  action,  similar  to  the  pleas  embraced  in  the  pre- 
vious defence;  and  in  addition  she  pleaded — (1.)  That 
quoad  the  entailed  estates  in  which  the  defender  stands 
infefl,  the  present  action  is  in  every  view  excluded,  in 
respect  the  fee  is  full  in  the  person  of  the  defender : 
(2.)  That  the  conclusion  of  the  summons  to  vest  in  the 
trustees  all  the  heritable  property  generally  which  was 
vested  in  Sir  Robert  Preston,  is  irrelevant  and  incom- 
petent, in  respect  both  of  its  vagueness  and  generality : 
(3.)  That  the  defender  having  obtained  letters  of  ad- 
ministration from  the  competent  court  in  Elngland  of 
the  personal  funds  situated  there,  having  found  caution 
in  that  court,  and  being  qua  administratrix,  subject 
only  to  the  jurisdiction  of  the  courts  in  England,  the 
defender  cannot  be  made  amenable  to  the  jurisdiction 
of  the  Court  of  Session  in  any  question  relative  to  the 
said  funds :  (4.)  That  the  rights  and  powers  conferred 
on  the  pursuers  by  the  act  and  decree  of  the  Court  of 
Session,  can  in  no  view  extend  to  the  personal  funds  in 
England,  administered  to  by  the  defender ;  and  neither 
the  pursuers  nor  the  Court  of  Session  can  discharge 
the  defender  of  her  actings  and  intromissions  relative 
to  these  funds,  nor  can  she  be  competently  decerned  by 
that  Court  to  make  over  the  same  to  the  pursuers :  (5.) 
That  the  points  involved  in  the  present  action  relative 
to  the  personal  funds  in  England,  fall  in  any  view  to 
be  judged  of  by  the  law  of  England ;  and  as  by  that 
law  the  pursuers'  pleas  are  not  well  founded,  the  pre- 
sent action  cannot  succeed. 

The  Lord  Ordinary  reported  both  questions  on  cases. 
At  advising,  the  principal  argument  relied  on  by  the 
defender  in  the  first  action,  was  one  arising  out  of  the 
fiflh  plea  in  law,  that  the  fee  was  full  in  the  person  of 
Lady  Baird  quoad  the  entailed  property,  by  her  infefl- 
ment  under  the  entail. 

Lord  Gillies. — (As  to  leading  action).  It  was  said  by  Mr 
Solicitor,  that  under  the  first  acdon  there  was  no  patrimonial 
interest  at  stake :  Now,  it  is  for  that  verj  reason  that  I  am  at 
a  loss  to  discover  why  Lady  Baird  has  resisted  thit  acdon  in 
the  way  she  has  done ;  and  I  must  say,  that  the  trusteea  have 
just  been  doing  what  they  are  completely  endtled  to  do,  viz., 
to  procure  the  completion  of  their  title  through  Lady  Baird.  I 
cannot  see  what  interest  she  has  to  resist  that  demand.  We 
are  not  embarrassed  with  any  quesdon  as  to  how  far  the  Court 
are  endtled  to  appoint  trustees,  where  previous  parties  have 
declined  to  act  in  that  capacity,  as  that  question  has  been 
settled  previously :  but  had  that  quesdon  been  here,  I  certain- 
ly am  of  opinioD,  that  the  Court  has  full  power  to  appoint 
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trustees  in  the  room  of  others,  in  cases  of  necessity.  That 
question  is  not  however  here,  for  these  pursuers  were  appointed 
by  us ;  and  I  apprehend  they  were  so  with  concurrence  of  Lady 
Baird,  and  all  having  interest.  Now,  in  the  face  of  that  ap- 
pointment, with  consent  of  parties,  how  can  we  listen  to  any 
argument  from  Lady  Baird,  that  the  trustees  are  not,  and  ought 
not  to  be  vested  in  the  heritable  property  of  Sir  Robert,  in 
terms  of,  and  for  the  purpose  of  fulfilling  his  general  trust- 
settlement,  or  that  the  pursuers  have  not  the  same  powers  as 
the  original  trustees  ?  After  her  concurrence.  Lady  Baird  has, 
in  my  opinion,  no  right  to  interfere  with  the  trustees,  who  I 
hold  to  be  exactly  in  the  same  situation,  and  to  have  the  same 
powers  as  the  original  trustees  had.  No  doubt  some  time  has 
elapsed,  and  some  circumstances  have  intervened  since  their  ap- 
pointment, but  who  was  to  blame  in  that  respect  ?  It  surely 
cannot  be  maintained  that  the  blame  is  to  lie  on  the  pursuers. 
I  consider  that  they  have  taken  the  right  course,  in  the  situation 
of  matters ;  and  what  is  more,  if  they  had  not  done  so,  they 
would  have  been  neglecting  what  I  hold  to  be  their  duty. 
However,  they  are  interfered  with  in  this  proceeding,  and  in  a 
way  I  cannot  understand ;  for  it  is  said  the  present  pursuers  are 
not  entitled  to  call  for  declarator  in  the  way  they  do.  Look  at 
the  first  page  of  the  trust-deed,  beginning  with  the  word  "  sur- 
rogating.*' (His  Lordship  read  the  clause).  This  is  a  most 
common  clause  in  trust-deeds,  and  it  forms  the  great  element  of 
this  action.  Now  the  pursuers,  as  I  consider,  just  occupy  the 
room  of  the  trustees  who  declined  to  act ;  so  I  cannot  see  what 
objection  there  is  to  this  action. 

iMTd  Mackenzie, — I  concur  with  the  opinion  of  Lord  Gillies. 
As  to  the  power  of  this  Court  to  appoint  trustees  where  others 
have  fiiiled,  I  consider  that  we  have  undoubted  power.  It  has 
been  exercised,  and  effect  given  to  the  principle ;  and  the  Court, 
I  should  think,  will  always  exercise  the  power  whenever  a  case 
of  necessity  arises ;  and  where  there  is  a  necessity,  this  principle 
is  highly  expedient.  A  case  of  necessity  occurred  here,  and  the 
power  which  the  Court  has  was  exercised  in  this  case,  and  it  was 
with  the  concurrence  of  this  defender  that  these  pursuers  were 
appointed  by  us  as  trustees.  In  these  circumstances,  I  entirely 
concur  with  Lord  Gillies,  that  the  pursuers  are  seeking  here, 
by  this  action,  what  they  were  entitled  to,  and  what  I  consider 
they  were  bound  to  do.  I  cannot  see  what  title  Lady  Baird 
has  to  prevent  them  from  carrying  into  effect  the  purposes  of 
the  truster,  for  her  right  of  entail  was  to  be  subordinate  to 
theirs,  till  the  purposes  of  the  trust  should  be  executed.  Neither 
do  I  consider  that  there  is  any  feudal  impropriety  in  the  state 
of  the  titles,  to  prevent  the  trustees  completing  their  titles  in 
terms  of  the  trust-deed. 

Lord  Corehouse. — I  do  not  consider  that  there  is  any  diffi- 
culty whatever  in  this  case,  which  I  think  quite  clear.  It  is 
not  now  necessary  to  go  into  the  question  as  to  the  right  of  the 
Court  to  appoint  trustees  in  the  room  of  those  who  decline  to  act. 
I  will  however  say  that  we  have  that  power ;  and  where  a  case 
of  necessity  occurs,  the  Court  have  been  in  the  practice  of  giving 
effect  to  this  power.  The  Court,  however,  will  always  be  cau- 
tious as  to  the  manner  in  which  they  exercise  the  power.  The 
power  of  the  Court  was  exercised  in  this  case.  In  this  case 
the  defender  concurred  in  the  appointment  of  the  pursuers,  and 
she,  besides,  homologated  this  proceeding,  by  assigning  to  the 
pursuers  the  moveables  to  which  she  had  confirmed  in  this 
country.  The  appointment  was,  I  think,  for  the  advantage  of 
all  concerned,  so  I  cannot  agree  with  the  defender's  argument 
in  regard  to  the  right  of  the  pursuers.  I  think  these  trustees 
have  been  doing  what  they  were  entitled  to  do.  This  lady,  by 
consenting,  cannot  now,  I  consider,  resile  from  what  she  did. 
She  has  no  power  to  resile  from  the  appointment  of  the  Court, 
granted  with  her  own  consent.  As  to  the  feudal  difficulty,  in  re- 
gard to  which  an  argument  has  been  attempted,  I  can  see  none ; 
for  the  claim  of  the  pursuers  is  not  of  the  nature  which  the  de- 
fender calls  it.  It  is  not  sought  to  establish  two  independent 
distinct  fees,  in  separate  persons,  in  the  same  subject.  The  rights 
are  co-ordinate,  but  no  difficulty  arises  from  that  circumstance, 
for  they  exist  for  totally  different  purposes.  They  are  merely 
claiming  such  a  right  as  will  enable  them  to  complete  their  titles 
under  the  trust,  with  the  view  of  fulfilling  the  object  of  the 


trust,  and  not  to  create  a  ft>e  which  shall  exclude  or  restrict 
Lady  Baird.  I  can  see  no  difference  between  this  case  and  one 
where  there  is  an  infeftment  in  favour  of  a  party,  and  another 
by  him  in  favour  of  his  trustee ;  or,  as  it  very  frequently  hap- 
pens, where  a  party  infefts  trustees  for  certain  purposes,  inter 
alia,  to  execute  an  entail  in  favour  of  a  series  of  heirg,  and 
they  complete  the  entail,  and  an  heir-substitute  is  infeft :  vnW 
it  be  said  that  the  heir's  infeftment  is  incompetent,  seeing  that 
the  trustees  stand  still  infeft  to  execute  the  remaining  purposes 
of  the  trust  ?  They  appear  to  me  to  be  the  same ;  and  I  can- 
not  say  that  I  see  any  feudal  inconsistency,  or  that  any  argument 
lies  from  the  case  of  Renton  v.  Girvan,  20th  December  1833, 
founded  on  at  the  bar.  If  Sir  Robert  Preston  bad  executed 
the  trust  without  reference  to  the  entail,  there  might  have  been 
a  difficulty,  supposing  an  heir  of  entail  had  been  infeft  before 
the  trustees,  but  the  entail  was  contemplated  ab  ovo,  and  formed 
one  of  the  features  of  the  trust.  The  obligation  to  infeft  the 
trustees,  as  read  by  Lord  Gillies,  is  absolute ;  and  how,  it  may 
be  asked,  can  these  trustees  proceed  to  manage  their  affairs, 
if  they  have  not  a  title  such  as  they  seek  by  this  action  ?  The 
right  of  Lady  Baird  is  suspended,  with  the  partial  exception  of 
the  exercise  of  the  right  of  patronage,  &c. ;  but  as  to  levying 
rents,  or  outputting  tenants,  she  has  no  claim.  Who,  then,  can 
do  this  ?  surely  the  trustees  alone ;  and  unless  the  trustees  are  in- 
feft, matters  will  never  be  explicated.  I  concur  with  your  Lord- 
ships on  the  other  points,  and  also  on  the  ground  that  there  is 
no  truth  in  the  plea  as  urged,  that  there  would  be  two  persons 
in  the  fee,  to  the  effect  of  presenting  a  feudal  inconsistency.  I 
dare  say  the  trust-deed  is  not  a  model  of  conveyancing,  for  it 
wants  clauses  it  ought  to  have,  and  has  clauses  which  it  might 
well  do  without ;  yet,  on  the  whole,  it  is  quite  sufficient  to  bear 
out  the  trustees  in  this  action. 

Lord  President, — I  agree  entirely  with  your  Lordships ;  and 
I  cannot  see  how  any  person  could  have  a  different  opinion. 

Dean  of  Faculty  moved  that  Lady  Baird  be  subjected  in  ex- 
penses, in  consequence  of  having  resisted  the  action  ;  because, 
as  the  trustees'  expenses  would  be  paid  out  of  the  fund,  the 
other  parties  would  suffer  by  reason  of  Lady  Baird's  opposition. 

The  Court  agreed,  and  accordingly  (in  the  leading 
action) 

"  Repel  the  defences,  and  decern  in  terms  of  the  libel :  Find  the 
defender,  Lady  Baird  Preston,  liable  to  the  pursuers  in  ex- 
penses, &c. 

Lord  Gillies. — In  regard  to  the  other  action,  these  trustees, 
if  they  are  to  carry  out  the  purposes  of  the  trust,  must  surely 
have  the  English  funds  placed  under  their  mana^^ement.  They 
have  a  clear  right  to  the  moveables,  wherever  situated,  here  or 
in  England. 

The  other  Judges  concurred. 

JLord  President — Then  we  decern  in  terms  of  the  libel. 

Solicitor-  General. — That  might  subject  Lady  Baird  in  per- 
sonal diligence. 

Dean  of  Faculty. — That  is  not  our  object.  We  shall  agree 
in  the  interlocutor  to  abstain  from  that.  All  we  want  is,  such 
an  interlocutor  as  shall  enable  us  to  get  up  the  Chancery  funds. 

Lord  Corehouse. — We  cannot  agree  to  decern  in  terms  of  the 
libel.     We  can  only  ordain  Lady  Baird  ad  factum  prastandum. 

The  Court 

"  Find  and  declare  in  terms  of  the  first  conclusion  of  the  libel, 
and  decern,  and  to  this  extent  allow  an  interim  decree  to  go 
out :  Quoad  ultra^  supersede  consideration  of  the  other  conclu- 
sions of  the  libel,  as  also  of  the  question  of  expenses." 

Defender's  Authorities. — Thomson  t^.  Elderson,  9th  July 
1757.  Campbell  v.  Lord  Monzie,  26th  June  1752;  Morr.  7440. 
Dick  V.  Ferguson,  22d  Jan.  175S;  Morr.  7446.  Wotherspoon, 
&c.  Petitioners,  15th  December  1775;  Morr.  7450.  Macdowall, 
&c.  V.  Macdowall,  20th  November  1789 ;  Morr.  7453,  7454. 
Paton,  24th  July  1785;  Morr.  4071.  Grant,  fifcc.  Petition- 
ers, 13th  Feb.  and  2d  March  1790;  Morr.  7454.  Marjori- 
banks,  &c..  Petitioners,  27th  Feb.  1822;  S.  and  D.  Mrs  Moir 
and  Others,   Petitioner?,  6th  July  1826;   Shaw.     Ireland  an  J 
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Son  t;.  Glass  and  Mandatary,  18th  May  1883;  11  S.  and  D. 
626.  Renton  t;.  Girvan,  20tb  December  1833.  Davidson  and 
Wilson  V.  Mackenzie,  9th  July  1835.  Ferguson  v.  Munro, 
5th  March  1823 ;  I  Sbaw*s  App.  Cases,  p.  394.  Henderson  v, 
Wilson  and  Mel  villas ;  M.  15,444,  and  App.  voce  Tailzie,  No. 
3.     Ross's  Lectures,  Vol.  11.  p.  310. 

Zord  Ordinary,  FuUerton. — Act,  Dean  of  Faculty  (Hope), 

G.   G.   Bell;   Thomson  Paul,  W.S.,  Agent Alt.  Solicitor- 

General  (Rutherfiird),  Deas;  Alexander  Smith,  W.S.,  Agent. 
— .N.,  CUrh fG.D.F.J 


\Oth  February  1838. 
Second  Division (J.D.M.) 

No.  137. — Poor  Elizabeth  M*Beath,  Pursuei\  v. 
Elizabeth  M*Beath  or  Cowie  and  Others,  De- 
fenders. 

Expenses — Master  and  Servant — Wages — Prescription — Ten- 
der— A  servant  having  brought  an  action  against  the  repre- 
eentatives  of  her  deceased  master,  for  wages  for  seventeen 
years,  at  £7  per  annum,  and  for  £\0  tu  board'Voages  from  her 
masters  death  to  the  next  terms  and  the  defenders  having 
pleaded  prescription,  and  tendered  payment  of  £\4.  14s., — 
7^e  Lord  Ordinary  sustained  the  plea  of  prescription,  but 
decerned  for  £24.  17s.,  and  found  the  pursuer  entitled  to  £30 
as  modified  expenses,  and  the  Court  adhered. 

In  the  present  action,  the  defenders  were  called  as 
representatives  of  James  M^Beath,  merchant  in  Cal- 
lander, in  whose  service  the  pursuer,  in  her  summons, 
set  forth,  that  she  had  continued  from  Whitsunday 
1817,  until  20th  May  1834,  when  he  died.  The  sum- 
mons concluded  for  wages,  at  the  rate  of  £7  yearly, 
for  the  whole  period  of  the  service,  and  for  £10  in 
name  of  board-wages,  from  the  day  of  the  deceased's 
death  to  the  term  of  Martinmas  thereafter.  The  de- 
fenders objected  to  the  claim  for  board-wages  alto- 
gether. Against  that  for  wages,  they  pleaded  the  tri- 
ennial prescription,  but  tendered  payment  of  £14.  14s. 
as  the  wages  of  the  three  last  years,  not  prescribed, 
from  which,  they  said,  £3  paid  by  the  deceased,  and 
£3.  6s.,  due  per  account  to  the  representatives,  must 
fall  to  be  deducted. 

The  Lord  Ordinary  sustained  the  plea  of  prescrip- 
tion, holding  a  writing  upon  which  the  pursuer  relied, 
insufficient  to  elide  it  The  £3  paid  by  the  deceased, 
his  Lordship  held,  was  to  be  imputed,  to  arrears,  and 
not  deducted  from  the  three  last  years'  wages.  The 
board-wages,  and  the  £3.  6s.,  claimed  as  per  account, 
were  referred  to  the  pursuer's  oath.  She  admitted 
£2.  8s.  of  the  account,  but  deponed  negative  as  to  the 
averments  relied  upon  by  the  defenders  for  defeating 
the  claim  of  board-wages.  The  Lord  Ordinary  ulti- 
mately found  the  pursuer  entitled  to  three  years'  full 
wages,  under  deduction  only  of  the  £2.  8s.,  instead  of 
£6.  6s.,  as  proposed  by  the  defenders,  and  to  £6.  5s. 
as  board-wages.  He  decerned,  accordingly,  for  £24. 
17s.  in  all.  And  as  the  tender  made  to  the  pursuer 
was  too  small,  he  held  her  entitled  to  modified  ex- 
penses. The  account  being  given  in  at  £63.  9-  2.,  was 
modified  by  his  Lordship  to  £30.  Both  parties  ac- 
quiesced in  all  the  findings  upon  the  merits. 

The  defenders  reclaimed  upon  the  point  of  expenses. 

The  Court  adhered. 

Observed  from  the  bench  {Lord  Justice-  Clerk.) — The  tender 
here  not  being  sufficient,  must  be  thrown  out  of  view  alto- 
gether. 


Lord  Ordinary,  UoncT&ff.^Act.  D.  McNeill,  Ben.  R.  Bell ; 

J.  L.  Hill,  W.S.,  Agent Alt.  Pattison;  John  Bisset,  S.S.C., 

Agent fJ.D.M.] 


\Oik  February  1838. 

Second  Division. — (.J.D.M.) 

No.  138. — Mrs  Bell,  Petitioner, 

Process—  Pr  i  n  ting. 

A  wife  brought  an  action  for  aliment  against  her 
husband,  a  labourer,  who  consented  to  decree  for  6s. 
a-week.  On  a  note  by  the  wife,  praying  the  Court  to 
dispense  with  printing,  their  Lordships,  in  the  circum- 
stances, allowed  the  request. 


I3th  February  IS.SS. 

First  DivrMox— (G.D.r.) 

No.  139- — Hector  Alexander,  Pursuer,  v.  G.  A. 
Cohen  and  Mandatory,  Defenders, 

Obligation— Condition  —  Sale  —  Deli  very —  Expenses —  A  tra- 
veller ordered  a  quantity  of  goods  from  a  trader  in  Edin- 
burgh for  his  constituent  in  London,  and  they  were  shipped, 
per  invoice,  by  a  steamer,  which  put  back  to  Leith  in  conse- 
quence of  stress  of  weather,  and  the  seller  then  obtained  pos' 
session  of  the  goods,  and  reshipped  them  by  another  vessel; 
and,  without  giving  evidence  of  the  reshipment,  as  he  was  asked 
to  do,  as  the  condition  on  which  payment  was  then  agreed  to 
be  made,  the  seller  demanded  payment  from  the  traveller,  and 
arrested  his  ^oot/s  jurisdictionis  fundandac  causa,  and  brought 
an  action  for  payment —  Circumstances  in  which  held,  the  debt 
not  being  disputed,  that  the  defender  was  not  liable  for  the 
expense  of  the  judicial  measures,  as  being  premature,  and  in 
respect  that  the  defender's  agent  had  bound  himself  to  pay 
the  debt,  on  receiving  evidence  of  the  reshipment,  which,  how- 
ever, the  pursuer  failed  to  afford. 

The  defender,  who  was  employed  as  traveller  for 
Mr  Levy  of  London,  requested  the  pursuer,  by  letter 
from  Liverpool,  to  send  his  constituent  a  certain  quan- 
tity of  goods,  to  be  paid  as  the  pursuer  might  direct. 
The  pursuer  having  written  Mr  Levy  that  the  goods 
were  ready,  he  requested  the  pursuer  to  forward  them 
to  London ;  and  he  stated,  he  thought  they  had  better 
be  sent  by  steam,  and  that  they  would  be  paid  for  by 
the  defender  on  his  arrival  in  Edinburgh.  The  pur- 
suer shipped  the  goods  for  Ix>ndon  by  the  Victoria 
steamer  on  13th  February  1836,  and  by  the  same  post 
he  transmitted  Levy  the  invoice.  The  Victoria  hav- 
ing received  injury  at  sea,  was  obliged  to  put  back  to 
Leith,  when  the  pursuer,  on  22d  February  1836,  hav- 
ing again  obtained  possession  of  the  goods,  wrote  Levy 
of  the  accident,  stating  that  the  goods  would  be  ship- 
ped for  London  by  the  Royal  William  on  the  24th 
February,  and  requesting  payment  on  delivery.  I-.evy 
received  the  letter  on  the  26th  February,  and  the  goods 
on  10th  March.  On  that  day  the  pursuer  called  on 
the  defender,  who  had  just  arrived  in  Edinburgh  on 
a  commercial  journey,  and  was  residing  in  lodgings, 
and  demanded  payment  of  the  goods,  with  which  the 
defender  stated  he  would  comply,  provided  the  pursuer 
would  satisfy  him  of  the  shipment  with  a  respectable 
shipping  company,  he  having  received  no  notice  of  the 
shipment;  and  the  defender  further  referred  him  to 
his  agent«  On  the  11th,  the  pursuer  showed  the  de- 
fender's agent  a  ticket,  bearing  that  the  box  had  been 
shipped  on  board  the  Victoria,  and  stated  verbally,  that 
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owing  to  the  accident,  they  had  been  transhipped  on 
board  of  the  Royal  William.  The  defender's  agent 
stated,  that  if  evidence  of  the  reshipment  were  pro- 
duced at  a  certain  hour  next  day,  he  would  pay  the 
account  for  the  goods.  Meantime  the  pursuer,  ima- 
gining that  the  defender  was  about  to  depart  without 
settling  the  account,  had  been  taking  measures  to  found 
jurisdiction  against  the  defender,  and  before  the  hour 
fixed  for  showing  the  defender's  agent  evidence  of  the 
reshipment,  the  defender's  luggage,  &c.,  were  arrested 
in  the  hands  of  his  lodging  keeper ;  and  he  further, 
founding  on  the  arrestment,  raised  an  action  for  payment 
in  the  Sheriff  Court,  which,  being  liable  to  the  objec- 
tion of  incompetency,  was  never  insisted  in ;  but  the 
present  action  was  afterwards  brought  on  18th  March 
in  this  Court  for  payment,  founding  on  the  arrestment. 
With  his  defences  the  defender,  not  disputing  the  ac- 
count, consigned  the  amount  with  the  clerk :  and  he 

Pleculed-Z^\.)  The  pursuer  was  not  entitled  to  use 
arrestments  ad  Jundandam  jurisdictumem^  and  raise 
action  against  the  defender,  without  satisfying  him  of 
the  shipment  of  the  goods  to  the  address  of  the  proper 
debtor,  on  board  the  Royal  William,  and  before  advice 
of  the  delivery  of  the  goods  which  he  had  sent,  payable 
at  the  soonest  on  receipt.  (2.)  The  proceedings  of  the 
pursuer  were  premature  and  oppressive,  and  wrong- 
fully persisted  in,  for  the  purpose  of  compelling  pay- 
ment of  the  expenses  of  an  incompetent  and  unjusti- 
fiable action. 

The  pursuer  pleaded  —  (1.)  The  pursuer  having 
shipped  the  goods  ordered  by  the  defender  on  board 
a  seaworthy  steam-vessel,  agreeably  to  the  defender's 
instructions,  and  having  duly  transmitted  the  invoice, 
and  advised  the  shipment,  the  goods  were  thereafter 
at  the  risk  of  the  defender  and  his  constituent,  and  the 
pursuer  was  entitled  to  payment  of  the  price,  without 
being  obliged  to  prove  the  safe  arrival  and  delivery  of 
the  goods  at  their  place  of  destination.  (2.)  The  de- 
fender's delay  or  refusal  to  make  payment  of  the  price, 
in  the  circumstances  above  detailed,  justified  the  pro* 
ceedings  taken  against  him,  and  the  pursuer  is  justly 
entitled  to  his  expenses, 

"  29ih  November  1837— The  Lord  Ordinary  having  heard 
the  counsel  for  the  parties,  and  considered  the  process,  repels 
the  defences,  and  decerns  in  terms  of  the  lihel,  under  deduction 
of  the  sum  of  £15  Sterling  consigned :  Finds  the  defender  liahle 
in  expenses :  appoints  an  account  thereof  to  be  given  in,  and 
when  lodg^df  remits  ^he  same  to  the  auditor  to  tax  and  to  re- 
port. 

"  Note, — The  goods  after  being  shipped  on  the  13th  Febru- 
ary 1836,  were  at  the  risk  of  the  defender ;  and  even  though 
they  had  not  been  reshipped  on  the  24th,  after  the  stress  of 
weather,  he  was  bound  to  have  paid  the  price,  though  he  had 
never  actually  received  them.  Thev  were  constructively  his 
from  the  moment  of  shipment.  But  it  is  admitted  in  the  record 
(condescendence  and  answers,  article  5,)  that  he  did  receive 
the  goods  on  the  10th  of  March  1836.  Surely  after  this  he 
had  no  right  to  evade  or  delay  payment  on  the  ground  of  any 
doubt,  or  pretended  doubt  of  their  having  been  r^ipped.  Yet, 
after  thus  receiving  the  goods  he  refused  to  pay,  and  on  no  bet- 
ter ground  than  this  doubt.  The  pursuer  was  perhaps  not 
bound  to  give  any  satis&ction  on  this  point ;  but  he  did  exhibit 
evidence  which  must  have  satisfied  any  reasonable  man,  that 
his  fear  was  totally  without  foundation.  Yet  he  compelled  the 
pursuer  to  have  recourse  to  measures  against  him,  and  among 
others  to  this  action.  There  is  now  no  question  as  to  the  merits, 
»nd  the  case  is  insisted  on  only  for  the  expenses.     The  Lord  Or- 


dinary gives  them  against  the  defender,  because  he  thinks  he 
altogether  wrong,  and  that  his  situation  as  a  foreigner  and  travel- 
ling merchant,  entitled  the  pursuer  to  be  the  more  alarmed,  and 
the  more  summary  in  his  proceedings." 

The  defender  redaimed : 

Lord  Gillies, — I  cannot  agree  with  the  Lord  Ordinary ;  for 
I  consider,  that  as  the  pursuer  obtained  possession  of  the  goods 
after  the  vessel  put  back,  the  defender  was  asking  what  I  think 
was  reasonable,  to  have  evidence  of  the  reshipment.  If  the 
owners  of  the  vessel  had  reshipped  the  goods,  the  question 
would  have  been  different,  but  it  was  the  purduer  who  again 
obtained  them ;  and  I  think  the  defender's  agent  ¥ras  quite  right 
in  asking  evidence  of  the  pursuer's  reshipment.  I  therefore 
consider  the  pursuer's  measures  altogether  premature. 

Lord  Mackenzie, — I  agree  vrith  your  Lordship,  for  the  debt 
vras  not  denied,  and  there  were  two  solvent  parties  liable  for 
it.  That  was  not  denied ;  besides,  the  agent  of  the  defender 
became  liable ;  for  he  agreed  to  pay  on  receiving  evidence  of 
the  reshipment.  I  cannot,  therefore,  see  what  reason  there 
was  for  hurry  in  adopting  proceedings.  Why  did  the  pursuer 
trust  the  defender  when  he  was  not  in  the  country,  and  then 
take  fright  when  he  arrived,  and  he  all  the  time  admitting  the 
debt,  and  only  requiring  what  he  was  entitled  to  have,  viz., 
some  evidence  that  the  goods  had  been  shipped  to  order. 

Lord  President The  pursuer  ought  not  to  have  interfered 

with  the  matter  after  the  goods  were  once  shipped :  that  lay 
with  the  owners ;  but  as  be  &d  interfere,  he  certainly  was  bound 
to  show  that  he  had  reshipped  the  goods. 

Lord  Corehouse, — I  am  of  the  same  opinion ;  and  I  really 
think  that  this  gentleman  proceeded  a  great  deal  too  &st. 

Lord  Gillies This  is  not  a  case  for  awarding  the  pursuer 

expenses. 

Paierson  moved  the  Court  for  expenses  for  the  de- 
fender. 

Lord  Corehouse. — The  pursuer  is  not  entitled  to  expenses : 
I  would  therefore  alter  to  that  extent. 

The  Court  accordingly  altered  to  that  extent,  and 
awarded  expenses  to  neither  party. 

Lord  Ordinary,  Cockburn. — Act,  Wilson ;  James  Adam, 
W.S.,  Agent, — Alt,  Paterson;  R.  W.  Jameson,  W.S.,  Agent. 
— N.,  C&rA.- [G.D.F.] 


I4/A  February  1838. 

Second  Division. — (J.D.M.) 

No.  140. — ^Mrs  Mart  Ure,  Executrix  of  the  deceased 
Alexander  Ure^  Writer  in  GUugcw^  Pursuer ^  v. 
George  Easton,  Defender, 

Bill  of  Exchange-^ Value — Proof — Drawer  and  Accepter — A 
bill  having  been  accepted,  payable  at  the  drawer's  office,  and  the 
drawer  having  retired  it  when  it  fell  due :  In  an  action,  afier 
his  death,  at  the  instance  of  his  executrix  against  the  accepter, 
for  payment,  inter  alia,  of  the  sum  in  the  bill —  Cireumstancet, 
showing  that  it  had  been  granted  for  the  accommodation  of  the 
drawer,  held  to  overcome  the  legai  presumption  that  the  accepter 
was  the  true  debtor  tn  the  bill. 

The  present  question  regarded  a  bill  for  £6 1  •  9*  7,  and 
arose  out  of  an  actiop  at  the  instance  of  the  pursuer,  as 
executrix  of  her  deceased  husband,  against  the  defender, 
for  payment  of  certain  accounts.  This  bill  was  found 
in  the  repositories  of  the  deceased,  and  included  in  the 
action  as  an  item*  The  bill  appeared  to  have  been  ac- 
cepted by  the  defender  to  the  deceased  Mr  Ure,  but 
afterwards  retired  by  the  latter  on  the  9th  of  June 
1829. 

The  circumstances  were  these:  Istj  Ure  was  the 
defender's  law-agent.  2^  At  the  date  of  the  bill,  Ure 
had  an  account  against  him,  amounting,  With  interest 
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and  stamp,  to  almost  precisely  the  sum  then  drawn  for. 
3d^  There  was  no  charge  or  entry  in  Ure's  books  re- 
latii^  to  this  bill,  either  at  its  date  or  retirement,  indi- 
cating, that  by  the  latter  act,  a  debt  to  that  amount 
was  constituted  against  the  defender,  though  there 
were  various  entries,  both  to  his  debit  and  his  credit, 
at  or  near  both  these  dates.  4<A,  The  bill  itself  was 
holograph  of  the  drawer,  and  was  made  payable  at  his 
(the  drawer's)  house.  5M,  There  were  no  traces  of  a 
sum  at  all  corresponding  to  the  amount  being  drawn 
from  Mr  Ure's  cash-account,  or  otherwise  advanced 
from  his  funds  to  the  defender,  either  at  the  granting 
or  discounting  of  this  bill.  6^A,  Though  he  survived 
for  a  considerable  time  (about  eighteen  months),  and 
had  various  communications  with  the  defender  as  to 
the  state  of  his  accounts,  there  was  no  reference-  to  this 
bill  as  an  article  of  charge  against  him. 

The  pursuer  maintained,  that  the  defender  being  the 
accepter  of  this  bill,  must  be  presumed  to  have  been 
the  true  debtor  for  its  contents,  and  that  Ure  having 
been  compelled  to  retire  it  by  the  party  with  whom 
it  was  discounted,  the  pursuer  was  now  entitled  to 
make  the  advance  by  which  it  was  so  retired  an  article 
of  charge  against  the  defender,  and  that  his  allegation, 
that  it  was  accepted  without  value,  and  for  Ure's  ac- 
commodation, could  only  be  proved  by  the  writ  or 
oath  of  that  person.  On  the  other  hand,  the  defender 
relied  on  the  circumstances  above  stated,  from  which 
he  averred  it  must  be  inferred  that  this  acceptance  was 
truly  granted  as  an  accommodation  to  Ure,  and  that  he 
merely  paid  his  own  debt  when  he  took  it  up  from  the 
discounter. 

The  Lord  Ordinary  remitted  for  a  report  by  an  ac- 
countant, and  on  advising  the  report,  with  objections, 
his  Lordship  repelled  the  objections  by  an  interlocutor 
having  the  following  note  annexed : 

"  The  only  subject  of  argument,  since  the  date  of  die  former 
final  interlocutor,  was  as  to  the  pursuer's  right  to  make  the 
bill  for  £61.  9.  7.,  accepted  by  the  defender  to  her  late  hus- 
band, and  confessedly  retired  by  the  latter,  an  article  of  charge 
in  the  account  pursued  for,  and  the  point  is  not  without  diffi- 
culty. 

"  The  pursuer's  view  has,  no  doubt,  the  recommendation  of 
great  clearness  and  simplicity,  being  rested  entirely  on  the  maxim, 
tbat  an  accepter  must  always  be  held  to  be  the  true  debtor  in  a 
bill ;  and  that  this  legal  presumption  can  only  be  overcome  by 
the  writ  or  oath  of  the  drawer,  or  other  holder.  One  answer 
to  this,  on  the  defender's  part,  is,  that  when  a  bill  is  simply  dis- 
charged and  receipted  by  the  holder,  it  must  be  presumed  that 
it  was  retired  with  the  accepter's  money,  although  advanced  by 
another  hand.  But  the  reply  seems  pretty  effectually  to  ex- 
clude this  ground  of  pleading  in  the  present  ease,  viz.,  that  it  is 
admitted  by  the  defender  on  the  record,  tbat  the  bill  here  was 
truly  retired  with  the  proper  funds  of  the  drawer ;  and  that  he 
(the  defender)  has  rested  his  case  on  the  precise  averment  tbat 
it  was  truly  granted  and  discounted  entirely  for  the  accommoda- 
tion of  the  drawer,  and  therefore  properly  retired  by  him  as  his 
own  proper  debt,  and  then  it  is  maintained  that  the  fact  of  its 
having  been  granted  for  his  accommodation,  can  be  proved  only 
Bcripto  veljtiramento,  and  tbat  there  is  no  such  proof.  It  Is  this 
which  makes  the  difficulty  of  the  case,  and  it  is  no  slight  diffi- 
culty. But,  looking  to  the  whole  circumstances,  the  Lord  Or- 
dinary is  satisfied  that  the  demand  is  unjust,  and  thinks,  that, 
without  touching  on  the  true  rule  of  law,  effect  may  be  given  to 
that  conviction.     The  drcumstanoes  are  these : 

"  Isf,  The  pursuer  was  the  defender's  law-agent.  2d,  At  the 
date  of  the  bill  he  had  an  account  against  him,  amounting,  with 


interest  and  stamp,  as  the  accountant  has  reported  (p.  12,  &c.)f 
'  to  almost  precisely  the  sum  then  drawn  for.'  3<i,  There  is  no 
charge  or  entry  in  the  pursuer's  books  relating  to  this  bill,  either 
at  its  date  or  retirement,  indicating  that,  by  the  latter  act,  a 
debt  to  that  amount  was  constituted  against  the  defender,  though 
there  are  various  entries  both  to  his  debit  and  his  credit  at  or 
near  both  these  dates.  4th,  The  bill  itself  is  holograph  of  the 
drawer,  and  is  made  payable  at  his,  the  drawer's  house ;  thus, 
indicating  that  it  was  from  him  that  payment  was  to  be  ulti- 
mately demanded.  It  seems  settled  in  England,  that  this  cir- 
cumstance alone  is  proof  that  the  acceptance  was  entirely  for  the 
drawer's  accommodation.  See  case  of  BailUe,  &c.,  2dd  January 
1829  (9,  Barnwell  and  Cresswell,  44.)  6th,  There  are  no 
traces  of  a  sum  at  all  corresponding  to  the  amount  drawn  fro^i 
the  pursuer's  cash-account,  or  otherwise  advanced  from  his  funds 
to  the  defender,  either  at  the  granting  or  discounting  of  this 
bill.  6th,  Though  he  survived  for  a  considerable  time,  and  had 
various  communications  with  the  defender  as  to  the  state  of  his 
accounts,  there  is  not  the  slightest  reference  to  this  bill  as  an 
article  of  charge  against  him. 

'*  In  these  circumstances,  the  Lord  Ordinary  must  say  that 
he  cannot  resist  the  impression  that  this  bill  was  truly  accepted, 
not,  as  is  now  pretended,  for  any  actual  or  separate  advance  of 
money  by  the  drawer  at  the  time,  but  in  reference  to  the  state 
of  his  account  with  the  defender,  and  solely  in  consideration  of 
the  accepter  being  then  truly  indebted  to  him  in  that  very 
amount.  Nor  is  this  really  inconsbtent  with  the  averment  on 
the  record,  that  the  bill  was  truly  accepted  for  the  drawer's  ac- 
commodation. For,  though  the  sole  motive  for  asking  or  grant- 
ing it  was  the  iad  that  so  much  was  actually  due  by  the  de- 
fender, it  may  very  well  have  happened  that  he  told  the  drawer 
at  the  time  that  he  most  probably  would  not  be  able  to  retire  it 
when  due ;  and  though  he  could  not  refuse  to  enable  him  to  get 
the  interim  use  of  the  money  on  the  credit  of  his  name,  he  roust 
yet  lay  his  account  with  retiring  it  himself  when  the  time  was 
expired.  It  probably  was  accepted  with  some  such  intimation, 
or  at  least,  with  the  expectation  of  a  contingent  &ilure  of  pay- 
ment on  the  part  of  the  accepter.  But  it  is  enough  for  the  de- 
fender, if  there  be  evidence  that  it  was  accepted  with  reference 
to  the  account  owing  to  the  drawer,  and  for  no  other  value  than 
what  was  in  that  account. 

"  Suppose  the  accepter  had  himself  retired  the  bill  when  due, 
could  the  drawer,  in  the  circumstances  now  stated,  have  after- 
wards refused  to  allow  credit  for  the  amount,  as  payment  pro 
tanto  of  the  account  ?  In  short,  when  a  bill  is  drawn  for  a  cer- 
tain sum  by  one  who  is  at  the  time  a  creditor  of  the  accepter  in 
a  current  account  for  that  precise  sum,  and  is  unable  to  specify 
any  other  value  granted  for  the  acceptance,  will  not  the  law  pre- 
sume, though  it  bears  only  for  value  received  generally,  that 
it  was  granted  for  value  on  that  account ;  and  that,  after  it  is 
paid,  the  drawer  must  allow  the  amount  to  be  put  to  the  credit- 
side  of  that  current  account  ?  But  the  pursuer  here  is  claiming 
both  the  full  amount  of  the  account,  as  at  the  date  of  the  bill, 
and  the  amount  of  the  acceptance,  as  for  a  separate  loan  or  ad- 
vance. The  Lord  Ordinary  cannot  bring  himself  to  sanction 
this  double  demand. 

"  As  to  the  rule  of  law,  thata  bill  being  granted  for  accommo- 
dation of  the  drawer,  can  only  be  proved  by  his  writ  or  oath,  it 
is  no  doubt  a  very  important  and  a  very  salutary  rule.  But, 
Ist,  The  allegation  here,  when  fairly  considered,  is  not  strictly 
that  this  bill  was  accepted  for  accommodation  merely,  but  rather 
that  it  was  granted,  not  for  any  separate  advance  of  money 
made  at  the  time  by  the  drawer,  but  with  reference  to,  and  in 
consideration  of  the  particular  value  contained  in  the  current 
account  then  due  to  him ;  and  that,  though  it  might  have  been 
understood  that  it  probably  would  not  be  paid  when  due  by  the 
accepter,  but  must  then  be  provided  for  by  the  drawer,  and  so 
was  likely  to  turn  out  only  a  temporary  accommodation,  and  in 
the  end  be  correctly  described  as  such,  yet  the  real  question  is, 
whether  the  genend  '  value  received,'  which  is  set  forth  oi\  its 
fiice,  is  not  to  be  understood  and  interpreted  as  if  it  had  beeo 
written  '  value  in  account,'  so  as  to  bar  any  claim  both  for  the 
undiminished  amount  in  that  account,  and  for  the  whole  sum  in 
the  acceptance  ?  A  question  which,  it  is  humbly  apprehended, 


280 


REPORTS  OF  CASES  DECIDED 


[February 


may  be  legally  determined  upon  the  whole  facts  and  drcum- 
Blances  of  the  case,  and  does  not  require  a  reference  to -the  writ 
or  oath  of  the  pursuer.  The  Lord  Ordinary  relies  chiefly  on 
this  view.     But  he  would  observe  farther, 

"  2d,  There  are  authorities  which  seem  to  warrant  the  con- 
clusion that,  even  in  a  proper  question  of  accommodation  or 
not  accommodation,  facts  and  circumstances  may  be  admitted 
to  prove  that  the  claim  of  the  bolder  of  the  document  is  fraudu- 
lent and  against  conscience,  though  the  Lord  Ordinary  is  aware 
that  the  Court  is  laudably  scrupulous  about  admitting  such 
evidence. 

'*  Sd,  It  would  appear  that  the  evidence  relied  on  by  the  de- 
fender is,  to  so  great  an  extent,  evidence  under  the  hand  of  the 
drawer  himself,  as  to  warrant  him  in  maintaining  that  his  case 
is  truly  made  out  by  the  writ  of  the  party.  The  account  due 
at  the  date  of  the  bill,  and  the  coincidence  of  the  amount  so  due 
with  the  sum  in  the  bill,  is  proved  by  the  drawer's  own  books, 
and  by  entries  in  his  own  hand- writing ;  and  the  whole  of  the 
inferences  on  which  the  accountant  relies  for  the  conclusions,  in 
which  the  Lord  Ordinary  concurs,  are  deduced  from  the  state 
of  his  accounts,  correspondence,  and  other  writings.  Though 
there  is  no  express  admission,  therefore,  that  the  acceptance 
was  truly  for  bis  accommodation,  yet,  if  this  be  the  necessary 
inference  from  the  documents  recovered  under  his  hand,  the 
rule  of  law  may  well  be  held  to  be  satisfied.*' 

The  pursuer  reclaimed.     On  advising, 

Lard  Medwyn, — The  ordinary  rule  of  law  is,  that  in  a  bill  in 
terms  like  this,  pajrable  at  the  office  of  the  drawer,  the  accepter 
is  the  party  liable  in  the  general  case ;  but  looking  to  the  cir- 
cumstances as  reported  by  the  accountant,  I  am  for  adhering  to 
the  Lord  Ordinary's  interlocutor.  I  hold,  that  on  the  18th  of 
February,  Easton,  the  defender,  was  indebted  to  Ure  in  a  sum. 
Ure  wanted  an  accommodation  then,  and  obtained  this  bill; 
and  I  assume  that  about  the  sum  in  the  bill  was  due  by  Easton. 
Now,  it  is  clear,  that  this  bill  was  retired  on  the  19th  June  by 
Ure  himself,  and  he  lived  eighteen  months  after,  without  making 
any  claim  on  it ;  and  he  made  out  his  accounts  afterwards  with- 
out including  it.  Though,  therefore,  the  bill  was  payable  at  the 
drawer's  office,  that  is  not  sufficient  alone  to  invert  the  rule  of 
law,  and,  besides,  that  could  never  signify  in  a  case  between 
agent  and  client;  because  it  is  natural  such  a  bill  should  be 
made  payable  at  the  agent's  house.  In  this  situation,  I  hold 
that  circumstance  of  little  value :  but  under  all  the  circumstances 
of  the  case  here,  I  think  there  are  sufficient  grounds  to  overrule 
the  ordinary  rule  of  law,  and  support  the  judgment  of  the  Lord 
Ordinary. 

Lord  Meadowbank, — I  agree  with  the  Lord  Ordinary,  in  the 
circumstances  of  this  case,  while  I  do  not  think  it  necessary  to 
tie  myself  down  to  all  he  has  stated  in  his  note. 

Lord  Justice'  Clerk, — In  questions  of  accounting,  I  generally 
lay  great  stress  on  the  report  of  a  person  of  skill.  Now,  I  do 
not  follow  all  the  reasoning  of  the  Lord  Ordinary ;  but  I  am 
satisfied,  on  the  grounds  stated  by  Lord  Medywn,  that  his  in- 
terlocutor is  right.  The  doctrine  taken  from  the  case  reported 
in  Barnwell  and  Cresswell  is  not  a  very  safe  one  to  lay  down ; 
and  in  a  case  of  agent  and  client,  I  cannot  take  the  rule  at  all. 
Now,  here,  in  circumstances  between  agent  and  client,  an  ac- 
count was  due  by  the  defender  to  Ure  of  almost  the  identical 
sum  in  the  bill ;  and  when  the  bill  was  retired  at  once  by  Ure 
when  it  fell  due,  and  no  notice  was  taken  of  it  in  his  books,  is 
that  not  a  strong  indication  that  it  was  an  accommodation  bill  ? 
Then  an  account  was  rendered  posterior  to  the  time  the  bill 
fell  due,  and  no  notice  was  taken  of  it  then,  and  Ure  continued 
in  life  eighteen  months  after  the  fulling  due  of  the  bill,  without 
any  demand  upon  it.  I  think  all  these  circumstances  sufficient 
to  invert  the  ordinary  rule  of  law. 

Lord  Glenlee  absent. 

Their  Lordships  refused  the  reclaiming  note. 

Jjord   Ordinary^  Jeffrey. — Act.   Dean  of  Faculty  (Hope), 

MaitUnd;  John  Cullen,  W.S.,  Agent Alt.  D.  M*Neill,  J.  An- 

dcrson;  John  Livingston,  W.S.,  Agent |  J.D.M.J 


1 4th  February  1838. 

Second  Division. — (J.D.M.) 

No.  141. — Gemmell's  Executors,  Pursuers,  v.  Dun- 
can Moon  and  Others,  Defenders, 

Bankrupt — Sequestration  —  Composition  —  Agent  and  Client 
— Hypothec — Cautioner  —  The  agent  for  a  bankrupt,  toko 
held  his  title-deeds  under  a  right  of  hypothec,  and  was  alto 
agent  in  the  sequestration,  having  lodged  no  specific  daim  in 
the  sequestration  for  the  account  for  which  he  held  his  lien, 
but  having  merely,  in  a  state  of  the  bankrupts  affairs,  stated 
his  account  for  *'  say  £40,'*  as  a  drawback  from  the  value 
of  the  heritable  property :  and  a  composition-contract  and  dii- 
eharge  having  been  settled — Held  that  the  debt  not  having  been 
specifically  claimed  in  the  sequestration,  it  was  competent  for 
the  bankrupt  or  his  cautioners  afterwards  to  object  to  it,  o% 
the  ground  that  the  agent  had  no  attorney  certificate  ;  and  that, 
though  the  bankrupt  and  his  cautioners  were  bound  by  their 
bond  to  pay  the  expenses  of  the  sequestration. 

Attorney  Certificate — An  attorney  certificate  hag  effect  for  a 
year  from  its  date  forward,  but  not  retrospectively. 

The  present  action  was  raised  for  payment  of  certain 
accounts  for  business  performed  by  the  late  Mr  Gemmell, 
S.S.C.,  on  the  employment  of  the  defender,  Duncaa 
Moon,  including,  among  others,  the  expenses  of  his  se- 
questration in  July  1824;  and  the  other  defenders 
were  cited  as  the  cautioners  in  his  composition-coo- 
tract.  The  third  account  sued  for,  was  said  to  have 
been  incurred  in  conducting  a  process  of  suspension 
of  a  decree  of  the  Sheriff,  in  favour  of  a  person  of  the 
name  of  Lamb.  It  commenced  on  the  3d  October  1823, 
and  terminated  in  November  1824,  and  amounted  to 
£42.  10.  8.  The  fourth  account  embraced  the  expenses 
alleged  to  have  been  incurred  in  conducting  the  pro- 
cess of  sequestration.  It  commenced  in  July  1824, 
and  terminated  in  May  1826,  and  amounted  to  £87. 
138.  9d.  The  last  account  amounted  to  £22.  0.  7.» 
and  was  alleged  to  have  been  incurred  in  conducting 
the  process  Moon  v.  Turnbull  and  Gray.  It  com- 
menced in  November  1825,  and  terminated  in  Octo- 
ber 1827. 

In  defence  against  the  action  it  was,  inter  alioy 
pleaded — That  during  the  greater  portion  of  time  in- 
cluded in  the  items  of  the  accounts,  Mr  Gemmell  had 
no  attorney  license,  and  was,  therefore,  not  entitled  to 
sue  for  and  recover  payment.  Mr  Gemmell  held  the 
title-deeds  of  Moon's  property  under  a  right  of  hy- 
pothec ;  and  in  a  state  of  the  bankrupt's  affairs,  en- 
grossed in  the  sederunt- book  in  the  sequestration  in  re- 
ference to  his  heritable  property,  this  claim  was  stated 
as  a  drawback  from  its  value :  "  To  account  due  to 
Mr  Gemmell,  W.E.,  for  which  the  title-deeds  of  the 
property  are  hypothecated,  say  £40." 

After  certain  proceedings  in  the  sequestration,  Moon 
made  offer,  at  a  meeting  of  his  creditors,  of  a  composi- 
tion of  2s.  6d.  per  pound  on  the  debts  contracted  prior 
to  the  date  of  die  sequestration,  and  proposed  the  other 
defenders,  Charles,  John,  and  James  Moon,  as  cau- 
tioners for  it,  and  the  expenses  of  the  sequestration. 
This  offer  was  duly  accepted  of  by  the  creditors,  and 
the  defender,  Duncan  Moon,  as  principal,  and  Charles, 
John,  and  James  Moon,  as  cautioners,  granted  a  bond 
of  caution  in  February  1825,  binding  themselves,  jointly 
and  severally,  to  make  payment  of  the  composition  of 
2s.  6d.  in  the  pound  on  the  debts  due  to  the  defender 
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Duncan  Moon's  creditors,  prior  to  the  sequestration  ; 
and  also  not  only  to  relieve  the  said  creditors  of,  but 
themselves  to  pay  and  discharge  the  whole  expenses 
incurred,  and  to  be  incurred  in  the  said  sequestration, 
and  in  obtaining  the  discharge  of  the  bankrupt,  and 
exoneration  of  the  trustee,  and  delivery  of  his  bond  of 
caution.  The  defender,  Duncan  Moon,  was  discharged 
in  terms  of  this  bond,  on  24th  August  1825. 

To  the  defence,  therefore,  founded  on  the  want  of 
Moon's  certificate,  the  pursuers  pleaded — That  the  de- 
fenders having  specially  undertaken,  and  bound  and 
obliged  themselves  by  the  bond  of  caution,  to  make 
payment  not  only  of  a  composition  on  the  accounts  due 
previous  to  the  sequestration,  but  also  of  the  expenses 
of  the  sequestration  itself,  were  not  entitled  to  found 
on  the  alleged  want  of  an  attorney  certificate. 

With  reference  to  the  defence  founded  on  the  Stamp 
Act,  it  was  averred,  that  Mr  Gemmell  had  been,  dur- 
ing the  currency  of  the  accounts  sued  for,  in  ad- 
vance to  the  Stamp- Office,  for  payments  to  account 
of  his  attorney  certificates.  That  he  had,  during  the 
early  part  of  his  being  in  business,  made  several  over- 
payments to  account  of  his  attorney  certificates.  In 
particular,  he,  inter  alia^  had  paid  £12  yearly  in- 
stead of  £6,  during  each  of  the  three  first  years  after 
he  commenced  business ;  and  in  order  to  equalize  the 
state  of  accounts  with  the  Stamp- Office,  these  super- 
advances  were  allowed  to  be  applied  in  payment  or 
satisfaction  of  certificates  for  succeeding  years.  In 
April  1829,  it  was  disputed  between  Mr  Gemmell  and 
the  Stamp- Office,  whether  there  was  any  balance  due 
on  the  certificates,  the  former  maintaining  that  he  was 
in  superadvance,  and  the  latter,  that  there  was  one 
year's  certificate  of  £12  then  owing.  On  the  28th  of 
that  month,  the  Secretary  for  the  Stamps  Mrrote  to  Mr 
Gemmell,  with  a  state  bringing  out  a  balance  of  £12, 
and  requiring  him  to  take  out  an  additional  certificate, 
which  Mr  Gemmell  thereafter  accordingly  did,  and  this 
pa3rment  was  in  full  of  all  claims  against  Mr  Gremmell 
on  account  of  his  attorney  certificate. 

To  this  the  defenders  answered — That  they  know 
nothing  of  the  state  of  accounts  between  Mr  Gemmell 
and  the  Stamp-Office,  but  they  deny  that  he  made 
superadvances,  which  were  held  by  the  Stamp- Office 
to  be  applied  in  payment  or  satisfaction  of  his  certifi- 
cates, from  1822  to  1825,  or  from  1826  downwards, 
during  the  currency  of  the  accounts  libelled  on. 

"  14M  November  1837.— The  Lord  Ordinary"  "  finds  it 
proved,  that  during  the  period  from  the  3d  October  1823  to  23d 
November  1824,  in  which  the  account  of  £42.  10.  8.,  for  busi- 
ness, third  libelled  on,  is  said  to  have  been  incurred,  the  said 
James  Gemmell  held  no  attorney  license :  Finds,  that  during 
the  period  from  the  SOth  July  1824  to  10th  May  1825,  being 
the  first  part  of  the  time  comprehended  in  the  account  of  £87. 
13s.  9d.,  being  for  the  expenses  of  the  sequestration  of  the 
estate  of  Duncan  Moon,  and  which  is  the  account  fourth  libelled 
on,  and  also  between  the  1st  November  1825  and  the  19th  May 
1826,  being  the  expiry  of  that  account,  the  said  James  Gemmell 
had  no  attorney  license :  Finds,  that  from  the  time  when  the  force 
of  the  license  obtained  on  the  said  10th  May  1825  expired,  which 
by  the  37  Geo.  III.  c.  90,  §  28,  was  on  the  Ist  November  1825, 
till  the  27th  March  1827,  which  period  comprehends  the  whole 
time  of  the  currency  of  the  account  of  £22.  7s.,  which  is  fifth 
libelled  on,  the  said  James  Gemmell  had  no  attorney  license ; 
Finds,  that  in  so  far  as  the  defenders  may  not  on  special  grounds 
be  barred  from  insisting,  to  any  extent,  on  the  objection  to  the 


competency  of  the  action  for  jadidal  business  by  any  party  in 
the  right  of  the  said  James  Gemmell,  in  respect  of  his  having 
held  no  attorney  license  during  the  periods  above  specified,  any 
such  action  is  incompetent  in  terms  of  the  Statute  25  Geo.  III. 
c.  80,  and  37  Geo.  III.  c.  90,  §  30 :  Finds  that  such  ob- 
jection of  incompetency  was  not  removed  by  any  thing  that 
is  shown  to  have  passed  between  the  said  James  Gemmell 
and  the  Solicitor  of  Stamps  in  April  1829 :  Finds  that  the 
said  Duncan  Moon's  estate  having  been  under  sequestra- 
tion in  the  year  1824,  and  it  being  admitted  that  he  obtained 
his  discharge  on  a  composition-contract,  he  and  his  caution- 
ers would,  according  to  the  principles  adopted  by  the  Court 
in  the  cases  of  Ewing  v,  Wallace,  February  3, 1831,  and  Atkin- 
son, &c.  o.  Walls,  February  22,  1833,  be  barred  from  object- 
ing to  any  debts  on  which  spedfic  claims  had  been  made  by 
third  parties,  and  admitted  or  not  objected  to  in  the  process  of 
sequestration ;  but  finds,  that  there  is  no  evidence  produced, 
that  any  specific  claim  was  made  in  the  sequestration  for  the 
debts  alleged  to  be  due  to  the  said  James  Gemmell  for  the 
three  fiist  accounts  libelled  on ;  and  that  the  random  statement 
of  a  supposed  debt  of  £40,  for  which  the  title-deeds  were  said 
to  be  hypothecated,  without  any  particular  account  thereof  hav- 
ing been  exhibited,  cannot  have  the  same  effect  to  bar  an  in- 
quiry into  the  truth  and  legality  of  such  alleged  claim,  more 
especially,  in  a  question  with  Mr  Gemmell,  the  agent  in  the  se- 
questration, and  the  private  agent  of  the  bankrupt  or  his  repre- 
sentatives :  Finds  that  the  incapacity  to  sue  under  the  Statutes 
in  force  at  the  date  of  the  said  process  of  sequestration,  in  re- 
spect of  the  party  having  held  no  attorney  license,  would,  if  the 
objection  were  not  barred  by  the  proceedings,  apply  to  all 
charges  for  business  in  Court,  or  directly  connected  therewith  in 
the  process  of  sequestration,  but  not  to  extrajudicial  business, 
by  conveyancing  or  the  like,  though  bearing  relation  to  that 
process ;  but  finds  that  the  defender,  Duncan  Moon,  having  ob- 
tained his  discharge  by  a  composition-contract,  and  he  and  his 
cautioners  having  become  expressly  bound  by  their  bond,  as  an 
essential  condition  of  such  discharge,  to  pay  the  expenses  of  the 
sequestration,  they  are  barred  from  objecting  generally  to  the 
claim  founded  on  the  account,  which  is  fourth  libelled  on,  on 
the  ground  of  the  said  James  Gemmell  not  having  held  an  at- 
torney license ;  but  finds  that  they  can  only  be  liable  for  the  fiiir 
expenses  of  the  process,  as  they  may  appear  from  the  account 
rendered,  no  liquidation  thereof  having  taken  place,  and  no  de- 
cree for  a  precise  sum  having  been  pronounced :  And,  with  these 
findings,  appoints  the  cause  to  be  enrolled,  in  order  that  they 
may  be  accurately  applied  to  the  state  of  the  cause ;  and,  in  the 
meantime,  reserves  the  question  of  expenses.*' 

His  Lordship  stated  in  a  note : 

"  On  the  question  regarding  the  attorney  licenses,  the  Lord 
Ordinary  has  to  observe,  1.  That  it  is  the  imperative  duty  of 
the  Court  to  give  effect  to  the  Statutes,  wherever  they  do  truly 
apply,  unless  the  form  of  the  case  be  such  that  the  objection 
comes  too  late.  2.  That  he  can  entertain  no  doubt  that  Mr 
Gemmell  placed  himself  within  the  operation  of  the  existing 
Statutes  in  the  period  specified  in  the  interlocutor ;  at  least, 
after  minute  attention  to  the  particulars,  he  thinks  that  this  is 
the  result,  though,  if  there  were  any  mistake,  it  might  be  cor- 
rected. 8.  That  he  can  find  no  ground  in  the  Statutes,  even 
with  the  aid  of  the  7th  Geo.  IV.,  for  holding  that,  by  com- 
plying with  the  demand  of  the  Solicitor  of  Stamps  in  1829,  that 
he  should  pay  £12  for  a  license  at  that  time,  he  could  bar  the 
objection  of  a  third  party,  if  otherwise  well  founded.  What- 
ever money  he  had  paid  in  the  beginning  of  his  practice,  he  had 
not  complied  with  the  Statutes  in  taking  out  the  licenses  at  the 
times  required.  But,  in  truth,  the  Solicitor  of  Stamps  merely 
proceeded  upon  Mr  Gemmell*s  own  statement,  not  adinitting 
the  correctness  of  it,  but,  on  the  contrary,  reserving  his  right  to 
insist  for  penalties  if  the  demand  were  not  complied  with,  and 
merely  consented  to  forego  prosecution  if  the  payment  were 
made.  4.  That  judicial  proceedings  in  a  sequestration  were 
witUn  the  meaning  of  the  Statutes,  but  that  before  the  Aet  9 
Geo.  IV.,  the  penal  consequences  did  not  apply  to  extrajudicial 
business.  5.  That  whatever  might  be  the  Lord  Ordinary's 
opinion  with  regard  to  the  principles  of  the  case  of  Robertson 
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o.   Strachan,  12th  Febru&ry  1825,  and  29th  June   1826;  he 
could  not  withstand  the  authority  of  WalU  v.  Atkinson,  Feb- 
ruary 22,  1833 ;  and  Ewing  v.   Wallace,  February  3,   1831 ; 
and  the  judgment  of  the  House  of  Lords  in  the  latter,  August 
13»  1832.     These  two  cases  combined,  seem  to  make  out  the 
point,  that  if  a  debt  has  been  specifically  claimed  in  a  seques- 
tration, and  if,  on  the  faith  of  that,  as  a  just  debt,  not  objected 
to,  a  composition-contract  and  discharge  have  been  settled,  it  is 
incompetent  for  the  bankrupt  or  his  cautioners  afterwards  to 
object  to  the  debt,  on  the  ground  that  the  alleged  creditor  had 
no  attorney  license.     But  in  the  present  case,  the  material 
question  is  upon  the  fact.     It  does  not  at  all  appear,  at  least 
from  the  sederunt-book,  that  Mr  Gemmell  lodged  any  specific 
claim  on  the  accounts  libelled  on  in  this  action.     The  vague 
allusion  in  the  state  of  the  affairs  (made  up  evidently  by  Mr 
Gemmell  himself),  to  some  chum  or  other,  'say  £40,'  for 
which  the  titles  were  said  to  be  hypothecated,  could  never  be 
considered  as  a  proper  claim  of  debt,  on  which  a  decree,  either 
express  or  implied,  could  follow.     At  any  rate,  it  is  not  the 
claim  which  is  made  by  any  of  the  accounts  in  this  action.     In 
the  case  of  Ewing,  there  was.  a  precise  decree  for  a  definite 
sum.     But  it  is  very  different  here,  where  there  is  nothing  of 
the  kind ;  and  the  objection  being  statutory,  the  Lord  Ordinary 
does  not  see  how  the  Court  can  refuse  effect  to  it.     6.  That 
the  expenses  of  the  sequestration  stand  in  a  different  situation. 
Mr  Gemmell  was  the  agent  in  the  sequestration,  and  known  by 
the  defenders  to  be  so.     But  it  was  an  indispensable  condition 
of  the  contract  and  discharge,  that  these  expenses  should  be 
paid ;  and  although  the  account  appears  not  to  have  been  liqui- 
dated, or  a  decree  pronounced  for  it,  it  seems  impossible,  con- 
sistently with  the  principle  of  the  case  of  Atkinson,  to  allow 
any  objection  of  personal  disability  or  general  exception  to  be 
afterwards  raised  against  the  claim  by  the  bankrupt  or  his  cau- 
tioners.    But,  supposing  the  account  not  to  have  been  produced 
and  audited,  the  Lord  Ordinary  sees  no  ground  u\wn  which  Mr 
Gemmell's  representatives  can  justly  claim  whatever  account 
they  may  make  up  against  the  bankrupt.  7.  That  the  last  account 
libelled  on  is  said  to  have  been  contracted  posterior  to  the  dis- 
charge, and  consequently  that  the  defenders  are  not  exposed  to 
the  same  difficulty  in  regard  to  it." 

The  pursuers  reclaimed  and  coutended,  that  what 
took  place  in  the  sequestration,  excluded  the  plea  found- 
ed on  the  want  of  certificate  ;  for  the  creditors,  looking 
at  the  account  as  an  available  security  to  Mr  Gemmell 
on  the  property,  accepted  the  composition  of  2s.  6d. 
per  pound  on  that  understanding,  and  it  was  now  too 
late  to  go  back  on  claims  admitted  in  the  sequestra- 
tion, on  the  faith  of  which  being  just,  the  creditors 
took  the  composition ;  and  reference  was  made  to  the 
cases  Walls  v.  Atkinson  and  Graham,  22d  February 
1833 ;  Ewing  v.  Wallace,  3d  February  1831. 

D.  McNeill  far  defenders, — The  account  here  was 
not  made  a  claim  in  a  competent  form  ;  it  was  not  put 
in,  but  a  vague  reference  to  it  made.  This  was  dif- 
ferent from  the  cases  of  WaUs  and  Ewing. 

Solicitor-General. — It  was  stated  as  an  account 
covered  by  a  right  of  hypothec,  and  so  particularized 
sufficiently. 

Lord  Justice-  Clerk. — The  objection  is,  the  vagueness  of  the 
statement.  It  is  quite  different  from  a  regular  claim  on  a  se- 
questrated estate ;  and  this  just  makes  the  difference  between 
the  present  and  the  cases  of  Walls  and  Ewing.  It  would  be 
dangerous  to  disturb  the  rule  laid  down  in  these  cases ;  but, 
irom  its  vagueness,  the  present  case  does  not  fall  under  the 
rule. 

Their  Lordships  entirely  concurred  on  this  point. 

It  was  then  urged  for  the  reclaimers,  inter  alia^  that 
a  certificate  taken  out  at  any  time  in  the  year  was 
valid  and  complete  for  a  full  year  before  or  from  the 


period  of  its  date,  and  did  not  expire  at  the  1st  of  No- 
vember of  each  year,  or  that  a  year's  certificate  applied 
to  a  year's  practice  ;  that  as  the  license  itself  bore  no- 
thing but  its  own  date,  the  year's  practice  might  be 
reckoned  backwards  or  forwards. 

Lord  Medwyn The  certificate  covers  a  year  from  its  date 

forwards.     That  is  the  known  rule. 

Lord  Justice-  Clerk. — The  certificate  runs  from  its  date  for- 
wards. It  haa  nothing  to  do  with  the  Ist  of  November  as  iu 
terminus. 

Their  Lordships  then 

"  Find,  that  the  certificates  founded  on  have  effect  for  one  year 
from  their  several  dates  respectively ;  varying  so  (ar  the  findings 
ill  the  interlocutor  complained  of:  Find  also,  that  the  defenders 
are  not  barred  from  objecting  to  the  claim  for  the  expenses  of 
the  sequestration ;  varying  likewise  in  so  far  the  findings  of  the 
interlocutor:  Quoad  ultra,  adhere  to  that  interlocutor,  and  re- 
mit to  the  Lord  Ordinary  to  proceed  accordingly." 

Lord  Ordinary,  Moncre'ff. — Act.  Solid  tor- General  (Ru- 
therfurd),  J.   Anderson;   Mackintosh  and  Gemmell,  S.S.C., 

Agents Alt.  D.  McNeill,  Ad.  Anderson;  H.  Graham,  W.S., 

Agent, — [J.D.M.l 


I4ih  February  1838. 

Second  Division. — (J.D.M.) 

No.  142. — Scott,  Pursuer^  v,  Dunn,  M*Nilidge,  &c., 

Defenders, 

Process — Jury  Trial — Notice  of  Trial. 

In  a  jury  cause,  the  pursuer  had  given  notice  of  trial 
within  ten  days,  in  common  form,  and  had  lodged  his 
notice  at  the  jury  clerk's  ofRce  duly  signed,  but  the 
copy  furnished  to  the  defender'  agent  bore  no  signa- 
ture by  the  pursuer's  p^ents,  the  signature  being  copied 
^*  per  Greig  and  Morton."  On  this  ground  the  defen- 
ders objected  to  the  notice. 

The  Court  repelled  the  objection,  in  respect  the  no- 
tice lodged  with  the  clerk  was  duly  signed. 

Act.  for  Pursuer,  Solicitor- Greneral  (Rutherfurd)  ;  Greig  and 
Morton,  W.S.,  Agents. — For  Defender,  Dean  of  Faculty 
(Hope);  John  Cullen,  W.S.,  Agent [J.D.M.] 


\Sth  February  1838. 
FiEST  Division. — (G.D.F.) 

No.  14.3. — J  AVE  Johnstone,  Pursuer^  v,  John  Muir 
LowDEN  and  William  Wightman,  Executors  of 
the  late  John  Costine^  Defenders. 

Process — Testament-Dative — Executor — Legacy  —  Confirma- 
tion— Title  to  Sue — A  legatee  died  leaving  several  brothers 
and  sisters,  one  of  them  a  minor,  the  others  pupils,  who  were 
entitled,  as  representatives,  to  take  the  legacy.  The  minor  sis- 
ter  was  decerned  executrix-dative  qua  nearest  in  kirn  to  the 
deceased  legatee,  and  then,  on  the  subsumption  that  being  a 
minor,  and  not  qualified  to  make  up  inventories  to  her  deceased 
sister,  or  to  make  oath  thereto,  she  prayed  the  Ccmmiesary  to 
appoint  her  mother  as  factrix,  to  give  vp  Me  inventories,  and 
to  coi^irm  in  her  own  name  as  factrix  for  the  minor.  The 
mother  was  so  appointed,  and  found  caution — Held,  in  an  ac' 
tion  brought  by  the  daughter  as  executrix  decerned,  and  by  the 
mother  as  factrix  confirmed,  that  the  executors  of  the  testator 
were  in  sqfety  to  pay  the  legacy  on  that  title  to  the  pursners. 

The  late  John  Costine,  by  his  will  and  relative  co- 
dicils, in  which  the  defenders  were  appointed  his  exe- 
cutors, left  a  legacy  of  £500  to  a  Catherine  Johnstone, 
who  having  died,  the  legacy  became  exigible  by  the 
pursuer,  her  sister,  and  her  brothers  and  sisters,  as  her 
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representatives,  who  were  all  in  pupillarity,  with  the 
exception  of  the  pursuer,  who  was  a  minor  pubes.  The 
pursuer  (who  was  fifteen  years  of  age,)  had  herself 
decerned  before  the  Commissary  of  Kirkcudbright, 
executrix-dative  qua  nearest  in  kin  to  her  deceased 
sister  Catherine,  the  legatee,  and  thereafter,  she  and 
her  mother  presented  an  application  to  the  Sheriff  of 
Kirkcudbright,  setting  forth  the  above  circumstances, 
and,  inter  aUoy 

**  that  being  only  about  fifteen  years  of  age,  the  said  Jane  John- 
stone ifl  not  qualified  to  make  up  inventories  of  the  moveable 
estate  of  her  said  deceased  sister,  or  to  make  oath  thereto,  and 
as  the  other  petitioner,  her  mother,  is  willing  to  act  as  hcttix 
for  her,  and  to  take  Uie  office  of  executor,  upon  being  autho- 
rised by  your  Lordships,  the  present  application  b  rendered  ne- 
cessary.*' 

And  she  prayed, 

**  May  it  therefore  please  your  Lordship  to  authorise  the  said 
Mrs  Isabella  Johnstone  to  be  factrix  for  the  said  Jane  Johnstone, 
and  to  give  up  inventories,  and  to  confirm  in  her  own  name  as 
factrix  for  her,  upon  her  finding  caution  to  make  the  sum  eon- 
firmed  furthcoming  to  the  said  Jane  Johnstone,  and  all  concerned, 
in  ordinary  form.'* 

The  mother  was  accordingly  appointed  to  be  factrix, 
and  was  ordained  to  give  up  inventories,  and  to  confirm 
in  her  own  name  as  factrix  in  common  form,  caution 
having  been  found  for  her  intromissions  as  factrix. 
The  pursuer  had,  besides,  chosen  curators,  who  were 
confirmed  by  Lord  Moncreiff  in  March  1836.  The 
executors  having  refused  to  pay  the  legacy  to  the  re- 
presentatives, on  the  ground  that  an  informality  existed 
in  the  title  expede  by  the  pursuer,  she  and  her  mother 
brought  this  action  against  the  executors  on  the  follow- 
ing narrative : 

"  Whereas  it  is  humbly  meant  and  shown  to  us  by  our  lovites. 
Miss  Jane  Johnstone,  residing  in  Northumberland  Street,  Edin- 
burgh, sister  and  executrix-dative  qua  nearest  in  kin  decerned 
and  confirmed  to  the  deceased  Catherine  Johnstone,  sometime 
residing  at  Hardgate  of  Urr,  conform  to  confirmed  testament  in 
favour  of  Mrs  Isabella  Biggar  or  Johnstone,  then  residing  at 
Bonnington  Lodge  near  Edinburgh,  mother  of,  and  factrix  for 
tbe  said  Miss  Jane  Johnstone,  expede  before  the  Commissary  of 
the  commissariot  of  Kirkcudbright,  upon  the  5th  day  of  May 
1835  years,  with  consent  of  the  said  Mrs  Isabella  Biggar  or  John- 
stone, now  Mitchell,  spouse  of  David  Mitchell,  Solicitor  Supreme 
Courts,  Edinburgh,  as  fiustrix  foresaid,  and  the  said  David 
Mitchell,  her  husband,  for  his  interest ;  and  also  with  consent  of 
the  said  David  Mitchell,  and  John  Blaben,  accountant  in  Edin- 
burgh, as  curators,"  &c. 

The  summons  then  proceeded  with  a  certain  state- 
ment as  to  the  actings  of  the  executors  in  managing 
the  funds  of  the  deceased,  and  concluded  for  payment 
to  the  pursuers  of  the  legacy,  as  in  right  of  the  legatee 
who  had  deceased. 

The  defenders  maintained,  that  the  title  of  the  pur- 
suers was  exceptionable,  and  therefore  refused  to  pay, 
as  not  being  in  safety,  pleading — The  pursuer,  Jane 
Johnstone,  being  only  one  of  the  deceased  Catherine 
Johnstone^s  brothers  and  sisters,  has  not  the  sole  right 
to  the  legacy  in  question,  and  has  not  been  confirmed 
as  executrix  to  the  said  Catherine  Johnstone. 

The  pursuer,  after  a  pleading  before  the  Lord  Or- 
dinary, and  with  a  view  to  save  all  cavil  to  the  title 
libelled,  offered  by  a  minute  to  present  an  application 
to  the  Commissary  of  Kirkcudbright  in  name  of  the 
pursuer,  as  executrix  decerned,  and  of  the  factrix  and 


curators,  praying  the  Commissary  to  recal  the  appoint- 
ment of  the  factrix,  and  to  authorise  confirmation  anew 
to  be  expede  in  favour  of  the  executrix  decerned,  and 
also  in  name  of  the  curators,  and  the  pursuer  craved 
the  Lord  Ordinary  to  pronounce  decree  in  favour  of 
the  pursuer  and  the  executrix  decerned,  with  consent 
of  the  curators,  confirmation  from  the  Commissary 
being  produced  before  extract.  It  was  also  stated,  that 
two  of  the  next  of  kin  on  the  father's  side  of  the  minor 
were  willing  to  concur  in  decree  to  that  effect. 

Some  objections  had  been  stated  by  the  defenders, 
to  the  effect  that  in  none  of  the  Commissariots  *.7as  it 
the  practice  to  confirm  a  party  as  factrix  for  one  who 
was  a  minor, — a  remit  was  made  by  the  Lord  Ordi- 
nary to  the  Sheriff-clerk  of  Edinburgh,  to 

**  report  how  far  the  proceedings,  in  relation  to  the  confirmation 
of  Mrs  Isabella  Johnstone,  now  Mitchell,  as  factrix  for  her 
daughter,  have  been  conformable  to  the  uscge  of  the  Commis- 
saries in  cases  where  the  object  was  to  give  a  title  by  confir- 
mation, not  to  Mrs  Mitchell  personally,  but  to  her  daughter,  a 
pupil,  for  whom  it  was  meant  that  her  mother  should  act.  This 
report  to  be  lodged  quam  primum," 

His  Lordship  added  the  following 

'*  Note, — The  objections  are, — Is/,  That  there  being  no  se- 
parate appointment,  either  by  the  minor  or  by  any  court,  of 
Mrs  Mitchell  as  factrix,  the  Commissary  could  not  make  such 
an  appointment :  2d,  That,  de  facto,  the  Commissary  did  not 
appoint  her  fiictrix,  the  mere  designadon  of  her  as  such  in  the 
decree  of  confirmation,  which  is  all  that  appears  as  yet,  not 
being  an  effectual  appointment:  Bd,  That  even  though  she 
had  been  effectually  appointed,  the  confirmation  should  not  have 
been  to  her,  but  to  her  daughter.  The  Lord  Ordinary  wishes 
to  know  the  usage  on  such  points,  if  there  be  any." 

The  following  report  was  given  in : 

"  When  a  pupil  or  minor  is  nearest  of  kin  to  a  person  de- 
ceased, it  has  been  tbe  usage  of  the  Commissaries  of  Edin- 
burgh, upon  application,  to  appoint  a  foctor  for  the  pupil,  upon 
finding  sufficient  caution  to  confirm  the  moveable  estate  of  the 
defunct  in  his  ^the  &ctor*s)  name  for  the  use  and  behoof  of  all 
concerned ;  ana,  on  obtaining  a  deoemiture  on  the  edict  of  the 
deceased  as  executor-dative  qua  factor,  the  testament-dadve  is 
expede  in  his  fitvour,  conform  to  tbe  deoemiture.  The  form 
of  proceeding  in  the  Commissary  Court  of  Edinburgh,  upon 
such  occasions,  will  appear  from  the  copy  of  the  testament- 
dative  and  other  cases  referred  to,  annexed.  In  these  respective 
cases  the  fiwtor  was  appointed  by  the  Commissaries  on  an  ap- 
plication for  that  effect,  a  regular  deliverance  given  by  them, 
and,  on  caution  being  found,  an  act  and  fiwtory  extracted,  and 
produced  when  the  edict  was  moved  for  deoemiture. 

**  It  appears  from  the  testament-dative  of  umquhile  Cathe- 
rine Johnstone,  that  the  procedure  before  the  Commissary  of 
Kirkcudbright  was  not  conformable  to  the  usage  of  the  Com- 
missary Court  of  Edinburgh,  in  so  £sr  as  the  pupil,  Jane  John- 
stone, was  decerned  executrix  qua  nearest  of  kin  to  said  Cathe- 
rine Johnstone,  her  sister,  and  that  Mrs  Isabella  Johnstone,  her 
mother,  was  afterwards  appointed  her  fiictrix,  in  place  of  the 
fiwtrix  for  the  pupil  being  appointed  by  the  Court,  caution  found, 
and  an  act  and  fieustory  extracted  previous  to  the  edict  being 
moved  for  decemiture,  and  the  £sctrix  decerned  executor-dative 
qua  &ctrix,  for  behoof  of  all  concerned,  conform  to  her  act  of 
fiu;tory." 

Thereafter, 

"  14/A  December  1837 The  Lord  Ordinary  having  heard 

the  counsel  for  the  pardes,  and  considered  the  process,  finds, 
that  the  title  on  which  the  action  is  raised  is  insufficient ;  there- 
fore, sustains  the  second  and  third  defences,  dismisses  the  action 
and  decerns,  reserving  to  the  pursuer,  Jane  Johnstone,  to  insti- 
tute a  new  action  upon  a  different  title:  Finds  the  defenders  en- 
titled to  expenses,  appoints  an  account  thereof  to  be  given  in,  and 
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wben  lodged,  remits  the  same  to  the  auditor  to  tax  the  same,  and 
to  report. 

'*  Note, — The  summons  proceeds  on  the  averment  that  the 
pursuer  is  the  '  executrix*  of  her  deceased  sister,  and  it  is  on  this 
title  that  the  action  is  brought.  But,  Is/,  The  confirmation  is 
not  given  to  her,  but  to  her  mother  as  her  factrix.  2</,  The 
mother  was  appointed  factrix  irregularly. 

"  The  pursuer,  Jane  Johnstone,  has  proposed  to  get  the  bet- 
ter of  these  objections  by  offering  to  obtain  a  proper  confirma- 
tion to  herself  before  extract.  But,  lat.  This  would  not  fit  the 
summons,  which  concludes  for  payment  to  the  present  pursuers. 
2d,  It  is  doubtful  whether  she  could  confirm  for  the  whole  debt 
on  finding  caution  to  account  to  the  other  heirs,  she  being  a 
minor,  and  so  not  qualified  to  act  as  their  implied  trustee.  It 
is  possible  that  these  obstacles  may  not  be  insurmountable, 
but  the  case  is  not  of  that  simple  kind  in  which  the  Court 
sometimes  pronounced  decree,  subject  to  a  confirmation  before 
extract." 

The  pursuer  reclaimed,  praying  the  Court 

"  to  alter  the  said  interlocutor  complained  of,  to  repel  the  de- 
fences, and  pronounce  decree  in  terms  of  the  libel,  or  at  least 
to  pronounce  decree  in  favour  of  the  pursuers  against  the  de- 
fenders, the  pursuers  always  confirming  before  extract,  in  terms 
of  the  pursuers'  minute,  and  to  find  the  pursuers  entitled  to 
expenses,  or  to  do  otherwise  as  to  your  Lordships  shall  seem 
meet." 

At  advisiDgy 

Lard  Giilies I  cannot  adhere  to  the  interlocutor,  because 

I  think  the  objection  to  the  title  is  groundless,  and  I  can- 
not see  that  the  executors  were  in  any  danger  to  pay.  The 
objection  just  resolves  into  this,  that  the  decree-dative  should 
not  have  preceded  the  appointment  of  the  factrix.  But  I  can 
see  no  illegality  in  what  hiss  been  done ;  for  it  is  of  no  moment 
whether  the  appointment  of  fiictrix  took  place  before  or  after. 
I  cannot  agree  with  the  Lord  Ordinary  that  it  is  incompetent 
to  offer  to  confirm  before  extract,  and  I  think,  as  the  pursuer 
has  the  character  really  set  forth  in  the  summons,  the  offer  fitted 
the  summons  completely. 

IfOrd  Mackenzie I  am  of  the  same  opinion.     If  the  rule  be 

as  stated  by  the  Commissary-clerk  of  Edinburgh,  I  am  in- 
clined to  say  it  ought  to  be  sustained  as  the  rule  for  practice  in 
the  other  Commissariots.  The  confirmation  going  before,  or 
coming  after  the  appointment  of  factrix,  is  all  one ;  because  if 
the  Commissary  Court  has  the  power  to  confirm  and  to  appoint 
factors  ad  hunc  effectum,  it  surely  can  make  no  difference  in 
what  order  that  is  done,  where  the  object  is  to  complete  the 
title. 

Lord  Corehouge, — The  defenders  have  stated  a  very  general 
rule,  which  I  cannot  admit,  viz.,  that  a  minor  cannot  obtain  a 
decree-dative,  or  be  confirmed :  for  the  argument  amounts  to 
this.  If  there  be  any  law  for  this,  it  has  entirely  escaped  me, 
and  I  have  seen  it  done  various  times.  Two  titles  are  libelled 
on:  (1.)  as  executrix  decerned;  and,  (2.)  as  confirmed,  con- 
form to  confirmed  testament  in  favour  of  her  mother  as  fac* 
trix.  Now,  supposing  the  last  of  these  titles  to  be  inept,  may 
the  pursuer  not  resort  to  the  other;  and  has  it  ever  been  doubt- 
ed that  a  person  who  is  executor  decerned  may  not  proceed 
with  an  instance,  and  take  the  benefit  of  a  decree  in  the  action, 
provided  confirmation  be  produced  before  extract?  That  is 
what  has  been  done  here ;  and  a  competent  offer  has  been  made 
to  produce  the  confirmation  before  extract.  As  to  the  other 
question,  the  informality  as  to  the  mother  being  fiictrix,  the 
Commissary-clerk  says,  the  common  practice  has  been  departed 
from  in  this  case.  I  can  easily  see  the  meaning  of  this.  The 
pursuer  was  a  pupil  when  application  was  made  for  decerniture  as 
executrix,  but  when  the  application  for  the  appointment  of  her 
mother  as  factrix  was  presented,  she  was  then  a  minor.  Now 
the  fiictrix  is  appointed  to  the  minor  through  the  minor's  own 
petition.  The  Ecclesiastical  Court  has  power  to  do  this,  as 
much  as  this  Court  to  appoint  curators  or  factors,  and  the  ap- 
pointment of  the  Commissary  to  the  mother  was,  to  act  for  the 
minor  as  fiictrix.  I  know  that  in  a  case  where  a  person  is 
major,  and  is  out  of  the  country,  a  fiictor  appointed  to  him 


may  confirm :  so  I  can  see  no  incompetency  in  the  proceeding 
here. 

Lord  President. — I  concur  with  your  Lordships. 

Dean  of  Faculty. — The  pursuer  is  entitled  to  expenses. 

Thomson,  for  defenders, — We  consigned  the  money  long  ago, 
and  we  were  led  to  believe,  from  the  report  of  the  Commissary 
Court,  that  the  title  here  was  insufficient,  and  expenses  ought 
not  to  be  given,  where  the  defenders  acted  from  a  bona  fide  belief 
that  they  were  not  in  safety  to  pay. 

Lord  Gillies. — The  defenders  have  resisted,  in  my  opinion, 
the  demand  to  pay,  without  any  plausible  ground :  so  we  must 
just  subject  them  in  expenses. 

The  other  Judges  concurred,  and  the  Court  altered^ 
with  expenses  against  the  defenders. 

Lord  Ordinary,  Cockburn Act.  Dean  of  Faculty  (Hope), 

G.  G.   Bell;  Robert  Neill,  S.SC.,  Agent Alt.  Thomson; 

Robert  Welsh,  S.S.C,  Agent N.,  Clerk fG.D.F.l 


15/A  February  1S3S. 

FiBST  Division (G.D.F.) 

No.  144. — Edward  Collins,  Purtuert  v.  James  Ha- 
milton, McDonald  and  M'Kay  and  Company,  and 
Archibald  Arthur,  Defenders. 

Jury  Cause — Verdict — New  Trial — Proof— Onus  Prohandi — . 
Naisance — Process — Expenses — An  issue  was  sent  to  a  jury ^ 
to  try  whether  A,,  the  proprietor  qf  a  dyeing  manufacture,  iJt 
which  madder  was  used,  polluted  a  stream,  and  so  injured  a  paper 
work  ofS.,  who  also  had  a  mill  for  grinding  dye-woods  on  the 
same  stream.  The  pursuer  B.,  among  other  witnesses,  examined 
chemists,  who  swore  that  the  stream  was  polluted  with  madder^ 
and  that  the  specks  on  the  paper  consisted  of  madder.  The 
defender  likewise  examined  chemists,  who  expressly  negatived 
the  evidence  of  J3,  on  this  head,  and  attributed  the  injury  to 
S.*s  mills  for  grinding  dye-woods.  A.  did  not  cross-examine 
BJ's  chemical  witnesses  as  to  the  reasons  for  their  opinion,  nor 
did  his  own  professional  witnesses  state  the  steps  of  analysis 
by  which  they  arrived  at  a  dijfkrent  conclusion.  On  the  whole 
evidence,  the  jury  found  for  A.  B.  excepted  to  the  verdict, 
on  the  evidence — New  trial  granted,  on  payment  by  the  pursuer 
of  the  previous  expenses.  The  ground  taken  by  the  Court  was, 
that  the  case  had  not  been  thoroughly  heard,  so  as  to  enable  the 
jury  to  pronounce  upon  it ;  and  farther,  in  respect  that  B.^s 
evidence,  which  was  otherwise  conclusive,  was  rendered  incoU" 
elusive  by  the  way  in  which  A,  conducted  his  case,  viz.,  byfailimg 
to  cross-examine  the  chemists  for  B.  as  to  the  grounds  for  their 
opinion^  and  by  not  examining  his  own  professional  men  as  to 
the  steps  of  chemical  analysis  by  which  they  arrived  at  a  differ- 
ent conclusion, — the  onus  of  expiscating  the  controverted  ckc' 
mical  fact  being,  in  the  circumstances,  on  A.,  the  defender. — 
Opinion  expressed,  that  as  the  cause  of  complaint  was  still  in 
existence,  it  was  also  still  competent  to  set  the  works  agoing, 
in  order  to  ascertain  whether  the  injury  was  caused  by  the 
operations  of  A.,  or  by  the  escape  of  dust  from  B.*s  mills  for 
grinding  dye-woods. 

The  defender,  Mr  Hamilton,  is  proprietor  of  the 
lands  of  Bams,  situated  in  the  parish  of  Old  Karkpa- 
trick,  and  shire  of  Dumbarton.  This  property  is  bound- 
ed on  the  south  generally  by  the  estates  of  Faifley  and 
Duntocher,  belonging  to  the  pursuer,  on  which  there 
are  various  manufacturing  establishments,  and  a  popu- 
lation of  several  thousand  inhabitants.  A  stream,  va- 
riously named,  but  commonly  known  as  the  Duntocher 
or  Cochney  Burn,  takes  its  rise  in  the  Kirkpatrick  hills, 
north  of  the  lands  of  Barns,  runs  through  both  pro- 
perties, and  empties  itself  into  the  Clyde.  It  was  ad- 
mitted by  Hamilton  on  the  record,  that  this  stream  was 
pure  and  free  from  artificial  mixtures  till  it  reached  his 
lands.  In  1 822,  Hamilton  let  to  the  defender  Arthur 
and  his  assignees,  with  absolute   warrandice,  '*  that 
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bleachfield**  on  the  Cochney  Burn,  **  with  the  buildings 
thereon,"  presently  possessed  by  Alexander  Colquhoun/' 
for  nineteen  years, 

"  from  and  after  the  term  of  Whitsunday  1823,  which  is  hereby 
declared  to  be  the  term  of  the  said  Archibald  Arthur's  entry 
thereto;  declaring  always,  that  the  said  subjects  hereby  let  are 
to  be  used  for  the  purpose  of  bleaching,  dyeing,  or  printing, 
and  any  other  operations  connected  with  bleaching,  dyeing,  or 
printing,  or  for  agriculture." 

In  August  1826,  Arthur  subset  the  premises  to  the 
defenders,  McDonald,  James  Young,  and  Angus  Flet- 
cher. McDonald  afterwards  acquired  right  to  the  sub- 
tack,  entered  into  partnership  with  M^Kay,  and  carried 
on  business  with  him.  The  subtack  and  assignation 
bore  express  reference  to  the  conditions  of  the  prin- 
cipal lease,  above  quoted.  The  warrandice  was  from 
fact  and  deed. 

Arthur  had  used  the  premises  for  a  bleachfield,  but 
his  subtenants  converted  the  establishment  into  a  work 
for  dyeing  articles  with  turkey-red.  At  a  considerable 
distance  below  the  works  of  McDonald  and  M*Kay,  and 
on  the  same  stream,  the  Cochney  Burn,  which  was 
joined  by  a  considerable  tributary  before  entering  the 
pursuer's  premises,  the  pursuer  occupied  for  many 
years  a  work  for  the  manufacture  of  paper.  He  had 
two  paper-works,  one  for  coarse  paper,  which  was  si- 
tuated on  the  stream  a  short  way  above  the  other,  where 
paper  of  fine  quality  was  used ;  and  he  had  besides,  in 
the  immediate  vicinity,  a  mill  for  grinding  woods 
yielding  red-dye,  such  as  barr  and  cam-wood. 

The  pursuer,  on  the  allegation  that  the  defenders, 
in  their  process  of  dyeing,  improperly  polluted  the 
stream  by  permitting  a  discharge  into  the  burn  of  mad- 
der-roots, and  other  dye-stuffs,  brought  an  action  of 
damages  against  the  defenders  (landlord  and  tenants), 
seeking  reparation  for  the  injury  he  had  thereby  re- 
ceived in  his  manufacture  of  paper,  which,  he  alleged, 
had  been  greatly  deteriorated  in  value  by  the  operations 
of  the  defenders. 

The  defenders  pleaded  the  general  issue,  when  the 
case  was  remitted  to  a  jury,  and  came  on  for  trial  at 
Glasgow,  before  Lord  Cockburn,  in  April  1837. 

The  pursuer  led  evidence  to  show  that  madder  was 
found  in  considerable  quantities  on  the  sides  of  the 
stream  down  to  the  pursuer's  paper- works ;  that  it 
tinged  the  stream  and  articles  immersed  in  it ;  and  that 
the  red  and  yellow  particles  which  speckled  the  paper 
manufactured  by  the  pursuer,  was  occasioned  by  mad- 
der, apparently  in  an  unexhausted  state.  Dr  Thomson 
of  Glasgow  and  his  son,  and  Mr  Graham  of  the  An- 
dersonian  Institution,  expressly  swore  that  the  specks 
were  caused  by  madder. 

On  the  other  hand,  the  defenders  led  evidence  to 
show  that  madder  was  not  to  be  found  jn  the  burn, 
and  that  there  were  numerous  sources  of  impurity 
along  the  course,  such  as  the  escape  from  privies  and 
the  refuse  of  a  gas^work,  which  were  sufficient  to  ac- 
count for  the  low  quality  of  the  paper.  Besides,  Pro- 
fessor Christison  and  Dr  Gregory  expressly  swore, 
that  the  spots  on  the  paper  not  only  did  not  consist  of 
madder,  but  that  the}  answered  the  character  of  cam 
or  barr-wood,  or  some  of  the  red  woods,  as  if  derived 
from  impalpable  dust  floating  out  of  the  mills  for 
pounding  or  rasping  the  dye-woods. 


The  jury,  after  a  trial  which  lasted  five  days,  and  a 
charge  from  the  presiding  Judge,  found  for  the  defen- 
ders. The  pursuer,  at  the  trial,  excepted,  and  main- 
tained, that  upon  the  evidence  he  was  entitled,  in  point 
of  law,  to  a  direction  in  his  favour. '  The  parties  were 
thereafter  fully  heard. 

At  advising. 

Lord  Corehotue, — I  have  considered  this  case  with  very 
great  attention,  and  I  have  one  or  two  observations  to  make 
before  going  into  the  question  involved  in  this  bill  of  excep- 
tions. I  will  observe,  j?r«/,  that  there  is  no  point  of  duty  more 
difficult  for  us  than  the  task  of  scrutinizing  evidence  adduced 
at  a  jury  trial,  and  on  which  the  jury  have  returned  their 
verdict;  and  there  is  no  point  which  we  ought  to  approach 
with  greater  caution  and  circumspecdon,  than  the  investigadon 
of  the  evidence  so  adduced.  The  very  constitution  of  jury 
trial  is  based  upon  the  principle  that  we,  as  Judges,  have  to 
answer  to  the  law,  while  the  jury  answers  to  the  facts.  I  shall 
not  conceal  from  view,  besides,  that  the  jury,  in  maturing  their 
opinion,  have  better  ground  for  going  on  than  we  can  have. 
It  may  be  said,  in  one  sense,  certainly,  that  the  evidence  is  the 
same  which  is  before  us ;  but  the  jury  hear  it  as  it  is  uttered, 
word  by  word,  and  they  can  discriminate,  from  the  tone  and 
manner  of  the  witnesses,  in  a  way  which  is  no  longer  before  us, 
and  the  witnesses  may  afford  explanations  which  cannot  now  be 
made  intelligible.  We  have  no  room  afforded  us  for  comment, 
as  the  case  goes  on,  such  as  the  jury  had,  and  all  we  have  is  that 
which  is  derived  from  the  notes  of  the  presiding  Judge.  Another 
great  advantage  which  the  jury  enjoy,  is  obtained  from  the 
witnesses  being  examined  in  the  hce  of  the  jury.  In  their 
presence  the  witnesses  are  cross-examined,  and  it  may  fre- 
quently happen  that  not  a  little  insight  is  got  from  the  manner 
in  which  the  witnesses  give  their  evidence.  In  a  word,  I  may 
say  that  the  jury  see  the  right  side  of  the  tapestry,  while  we 
see  the  wrong  side ;  and  it  would  be  very  inexpedient  indeed 
were  we  to  give  a  new  trial  on  every  occasion  where  it  was 
possible  to  point  out  discrepancies  in  the  evidence  which  was 
laid  before  the  jury.  This  would  be  intolerable,  if  made  a  prac- 
tice ;  but,  notwithstanding,  I  do  not  view  lightly  the  great  ad- 
vantages which  the  jury  possesses  over  us,  who  have  to  look 
at  the  evidence  in  an  abstract  way,  and  being  perfectly  alive  to 
the  great  inexpediency  of  making  it  a  common  practice  to  grant 
new  trials  wherever  discrepancies  occur ;  yet,  after  mature  re- 
flection, I  am  of  opinion  that  there  are  elements  in  this  case 
which  cannot  be  overlooked,  and  which,  at  they  are  presented 
to  my  mind,  have  induced  me  to  think  that  a  new  trial  ought  to 
be  allowed  in  this  case.  I  must,  however,  state,  that  my  grounds 
are  not  such,  that,  had  I  been  of  the  jury,  I  would  have  formed  a 
different  opinion  from  what  they  have  done:  my  opinion  is  form- 
ed on  another  ground  altogether,  viz.,  that  the  case  was  not  tried 
and  investigated  in  such  a  way  as  could  enable  a  jury  to  mature 
their  verdict.  I  think  it  unnecessary  to  go  over  the  evidence 
in  detail ;  but  let  us  consider  what  is  the  sort  of  evidence  which 
was  led  by  the  pursuer.  It  appears  to  me  to  be  perfectly  satis* 
fiictory  and  triumphant,  laying  out  of  view  the  evidence  which 
was  adduced  by  the  defenders.  The  pursuers,  it  appears  to 
me,  have  proved  that  a  great  quantity  of  madder  got  into  the 
burn,  in  a  state  which  was  not  exhausted ;  they  have  proved 
that  the  madder  is  found  above  the  paper-work,  and  also  below 
it ;  and  not  only  that,  but  that  it  is  found  all  the  way  to  the 
junction  of  the  burn  with  the  other  stream.  In  addition  to  this, 
you  have  the  evidence  of  three  professional  gentlemen,  who 
swear,  when  they  examined  by  chemical  tests  the  colouring  mat- 
ter found  in  specks  on  the  paper,  that  the  specks  consist  of  mad- 
der. Now,  let  us  turn  to  the  evidence  for  the  defenders.  Three 
points  have  been  established:  (1.)  The  defenders  have  ad- 
duced professional  men  of  equal  skill  with  the  gentlemen  brought 
by  the  pursuers,  and  they  swear  directly  contrary  to  the  evi- 
dence of  the  pursuers,  on  chemical  analysis  derived  from  the 
same  facts.  They  positively  swear  that  the  spots  on  the  paper 
are  not  traceable  to  madder  at  all ;  but  they  go  fivther,  and 
swear  that  the  spots  are  caused  by  cam-wood  or  barr-wood,  or 
some  of  the  red  dye-woods.    It  therefore  comes  to  this,  that 
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these  gentlemen  just  neutralize  one  another,  and  that,  too* 
reasoning  on  the  same  facts,  deducing  opposite  conclusions  by 
their  analysis.  Now,  why,  may  I  ask,  was  it  not  ascertained  hy 
what  process  of  analysis  it  was  that  the  defenders'  witnesses  ar- 
rived at  an  opposite  conclusion  from  the  pursuer's  witnesses? 
Why  was  it  not  ascertained  what  process  the  pursuer's  witnesses 
adopted  to  deduce  their  conclusions  ?  I  do  not  say  it  was  for  the 
pursuer  to  do  this;  for  I  think  hy  this  time,  after  the  defenders 
allowed  the  pursuer's  case  to  be  concluded  without  having  this  ex- 
plained, the  onus  of  such  an  investigation  lay  on  the  defenders. 
The  defenders  ought  to  have  cross-examined  the  pursuer's  pro- 
fessional witnesses,  in  order  to  elucidate  this  point,  and  to  make 
them  give  a  minute  account  of  their  mode  of  analysis.  They 
ought  at  least  to  have  proved  by  their  own  witnesses  their  pro- 
cess of  analysis,  and  showed  how  they  came  to  arrive  at  a  dif- 
ferent result.  That  has  been  neglected ;  but  I  think  it  is  still 
competent  to  investigate  this  point.  One  or  other  process  of 
analysis  must  he  faulty,  though  the  witnesses  may  imagine  that 
no  error  existed ;  but  it  ought  to  have  been  got  at,  in  order  to 
enable  the  jury  to  decide;  and  the  defenders  ought  to  have 
brought  it  out.  In  the  general  case,  the  pursuer  must  make  out 
his  case ;  and  as  it  happened,  up  to  the  moment  of  the  defen- 
ders' bringing  forward  their  professional  gentlemen,  the  pursuer 
had  satisfactorilv  made  out  his  case,  and  it  was  entirely  owing 
to  the  defenders  witnesses  on  this  point,  that  the  evidence  of 
the  pursuer  was  inconclusive.  It  therefore  appears  to  me,  that 
it  lay  on  the  defenders  to  make  the  case  clearer  in  that  state  of 
matters.  Error  there  roust  be  in  one  or  other  of  these  chemical 
analysis,  for  I  believe  that  there  is  a  test  which  will  very  clearly 
indicate  the  presence  of  madder,  and  until  it  be  ascertained 
whether  or  not  it  is  madder,  I  do  not  think  that  justice  will  be 
done  to  this  case. 

The  second  point  to  which  I  shall  allude,  is  in  relation 
to  the  paper-mills.  There  are  two  paper-mills,  one  for  the 
manu&cture  of  a  coarser  sort  of  paper  than  the  other,  vis.,  for 
pott  and  post  paper — the  stream  of  water  used  being  the  same 
for  both.  Now,  it  was  put  very  strongly  by  Mr  M'Neill,  that  at 
the  upper  mill,  where  the  coarser  paper  is  made,  there  are  no 
spots  to  be  found  on  the  paper,  while  the  snots  only  appeared 
on  the  paper  made  at  the  under  mill.  If  this  had  been  proved 
in  evidence,  it  would  have  been  a  very  strong  fiict,  for  it  is  very 
difficult  to  see  how  this  should  happen.  I  cannot  however  un- 
derstand that  it  is  clear  at  all«  because  I  think  Mr  M'Neill  as- 
sumed the  evidence  on  this  point  to  be  true.  Now,  I  cannot 
Bay  that  the  evidence  is  conclusive  by  any  means,  for  the  only 
witnesses  who  speak  to  the  point  are  Walkinshaw  and  Nicol, 
and  they  only  speak  as  to  what  took  place  in  1830,  seven  years 
before  this  trial,  and  the  only  specimens  of  paper  submitted  to 
the  jury  were  made  several  years  before  the  trial.  The  jury 
ought  to  have  had  specific  evidence  as  to  how  the  matter  stood 
de  recentu  Instead  of  that,  the  whole  evidence  was  directed  to 
paper  manufactured  long  prior.  There  ought  to  have  been  re- 
cent evidence  that  the  paper  of  the  upper  mill  was  still  per- 
fectly free  from  spots,  and  that  the  paper  of  the  under  mill  was 
not  so.  There  may  be  something  to  render  the  paper  at  the 
under  mill  different,  because,  for  any  thing  the  jury  knew,  there 
might  be  something  to  extract  the  colour  from  the  madder,  and 
after  yielding  all  the  colour  that  it  would  yield  to  cold  water,  be 
the  cause  of  those  spots.  At  any  rate,  there  was  ground  for 
further  examination,  which  might  have  led  to  more  satisfactory 
conclusions  on  the  one  side  or  the  other.  I  do  not  know  that 
this  point  is  of  so  much  importance  as  the  first,  to  which  I  have 
spoken,  because  there  may  be  causes  of  which  we  have  heard 
nothing,  in  the  different  menstruums  used  at  the  two  paper 
works,  which  may  fully  account  for  the  spots  being  only  on  the 
paper  made  at  one  of  the  mills. 

There  is  a  third  point,  I  mean  in  regard  to  the  dust  which 
is  said  to  escape  from  the  grinding  and  rasping  mills  for  the 
preparation  of  dyes  from  wood.  It  was  said  that  the  dust  arising 
from  the  process  of  rasping  these  dye-woods,  must  necessarily 
float  to  a  great  distance  in  the  air,  and  to  a  great  extent.  Here 
again  we  have  distinct  contradictory  evidence  as  to  this  point. 
It  is  no  doubt  admitted,  that  at  a  particular  juncture,  dust  did 
float  in  the  air  to  a  great  extent,  but  it  was  denied  that  this 


must  follow  as  a  natural  sequence  from  the  grinding  or  rasping 
operations.     It  appears,  and  is  admitted,  that  when  the  roof  df 
the  rasping  mill  had  been  taken  off,  a  quantity  of  dust  had 
floated  to  a  distance ;  and  we  have  the  evidence  of  Dr  Thomson 
and  another,  who  say,  thsf,  in  ordinary  circumstances,  dust  could 
not  escape  from  the  mill,  so  as  to  get  into  the  water  and  dam. 
On  the  other  hand,  the  defenders'  witnesses  say  that  it  was  im- 
possible  to  exclude  the  dust  from  getting  into  the  water  and 
dam.     Now,  as  to  this  point,  it  may  be  ascertained  by  further 
investigation,  and  it  is  necessary ;  because,  if  the  evidence  for  the 
pursuer  be  correct,  that  the  dust  cannot  get  into  the  water,  the 
defenders*  argument  flies  off,  that  the  spots  are  occasioned  by 
dust  getting  on  the  paper  from  some  of  the  red  dye>woods.  But 
if  the  evidence  for  the  defenders  be  ascertained  to  be  correct,  it 
would  form  a  very  strong  fact  indeed  in  their  fiivour.     As  mat- 
ters stand,  the  evidence  for  the  one  party  neutralizes  that  of 
the  other.     Now,  it  does  appear  to  me,  that  by  setting  these 
mills  a-going,  it  will  at  once  be  seen  which  of  the  parties  is  right 
on  this  point.     Dr  Thomson,  at  his  inspection,  may  have  over- 
looked some  aperture  through  which  the  dust  might  escape ; 
but  the  truth  will  be  better  seen  by  setting  the  mills  a-going. 
It  would  not  do  to  say,  that  when  the  mill  was  in  operation 
the  materials  were  moist,  and  there  could  be  no  dust ;  because 
it  was  in  evidence,  that  when  the  roof  was  off  the  mill  it  did 
escape,  and  that  to  a  great  extent.     Dr  Gregory  and  Dr  Chris- 
tison  had  made  two  visits,  and  they  had  found  the  dust  lying 
all  about,  and  floating  at  the  time ;  but  unfortunately  their  first 
visit  had  been  made  between  January  and  March  1836,  when 
the  roof  was  off;  and  although  Dr  Gregory  said  he  saw  some 
dust  at  the  second  visit,  it  was  to  a  small  extent  indeed.    Now, 
let  this  matter  be  thoroughly  sifted,  and  let  it  appear  whether 
the  dust  can  get  into  the  water  or  not :  and  that  aurely  can  be 
determined  one  way  or  other.     Further  evidence  ought  to  be 
had.     Would  it  do  to  rest  satisfied  with  the  mere  asseverations 
of  opposite  farriers,  in  a  case  of  warranty  on  a  sale  of  a  horse, 
that  the  animal  vras  sound  or  not?     Would  we  be  contented  by 
merely  asking  the  one  fivrier,  and  getting  his  reply  that  tbe 
horse  was  sound,  while  that  answer  was  directly  negatived 
by  the  other  ?   Would  we  not  examine  both  of  them  as  to  tbe 
grounds  of  their  opinion  ?     Would  we  not  ask,  in  order  to  as- 
certain whether  or  not,  at  the  time  of  the  sale,  the  animal  had 
the  glanders,  or  had  a  bone  spaven,  or  was  a  crib-biter,  or  was 
subject  to  some  other  incident  which  is  held  to  constitute  on- 
soundness?     Would  we  not  also  still  fiuther  examine  them  as 
to  whether  this  was  or  was  not  a  real  vice  or  unsoundness  in 
the  animal,  sufficient  to  sustain  the  case  on  the  warranty  ?  Now, 
the  same  line  of  investigation  was  competent  here;  and  in 
general,  it  lay  on  the  pursuer  to  make  out  his  case  by  full  and 
explicit  evidence.     But  it  so  happened  that  the  pursuer's  case 
was  completely  satisfactory  and  triumphant ;  and  it  was  only 
rendered  inconclusive  by  the  management  of  the  defenders'  case. 
Now,  I  think  the  defenders,  in  that  state  of  matters,  ought  to 
have  cleared  it  up ;  and  it  is,  in  the  circumstances  I  have  ex- 
plained, that  I  have  come  to  the  opinion  that  a  new  trial  ought 
to  be  allowed,  though  I  by  no  means  say,  that  if  I  had  been  of 
the  jury,  I  would  have  come  to  a  different  conclusion  from 
them.     My  simple  reason  is,  that  I  do  not  consider  that  the 
case  was  tried  in  such  a  way  at  to  allow  the  jury  to  pronounce 
satisfactorily  upon  it.     I  do  not  go  into  the  evidence,  as  it  is 
upon  these  grounds  I  have  stated  that  I  am  for  allowing  a  new 
tnal. 

Lord  GilUei* — I  concur  in  erery  thing  whidi  has  been  said 
by  Lord  Corehouse,  and  I  shall  only  add  two  remarks :  Fini, 
it  clearly  appears  to  me  that  this  investigation  was  not  com- 
pleted, or,  as  it  is  called  in  English  law,  the  case  was  not 
thoroughly  heard.  When  a  case  has  been  thoroughly  tried,  it 
would  be  a  dangerous  thing  to  allow  a  new  trial.  Suppose 
an  opposite  verdict  were  to  be  given  on  the  second  trial  to 
the  verdict  on  the  first :  these  counterbalance  each  other,  and 
would  naturally  lead  to  a  third  trial ;  but  if,  in  the  second  in- 
stance, the  case  had  been  thoroughly  and  completely  tried, 
then  the  verdict  in  the  second  tnal  would  not  be  counter- 
balanced by  any  other.  In  the  second  place,  I  would  remark, 
that  this  case  is  not  like  a  jury  trial  as  to  past  events,  where, 
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on  a  second  trial,  it  would  be  in  vain  to  expect  better  evi- 
dence. For  instance,  in  the  case  of  an  assault,  the  witnesses 
who  saw  the  assault  gire  evidence,  after  the  assault,  of  what 
they  had  seen;  and  they  could  only  give  the  same  evidence 
in  any  second  trial.  But  here  the  question  is  as  to  matters 
which  still  exist,  and  where  the  investigation  is  as  to  the  spots 
being  caused  by  madder  or  not.  Suppose  a  question  to  arise  in 
regard  to  a  metal,  and  the  question  was,  whether  is  this  zinc  or 
tin ;  and  two  eminent  chemists  were  called  on  to  determine,  who 
said  it  was  zinc,  and  two  others  who  said  it  was  not  zinc,  but  tin : 
what  would  your  Lordships  do  in  such  case  ?  The  fact  could 
be  ascertained  with  absolute  certainty ;  and  are  we  to  proceed 
to  settle  this  point  on  contradictory  evidence,  when  it  can  be  so 
ascertained.  Now,  as  the  case  has  not  been  thoroughly  inves- 
tigated, so  as  to  lead  to  a  conclusive  result,  and  where  it  still 
may  be  ascertained,  I  am  of  opinion  in  this  case,  that  a  new  trial 
ought  to  be  granted. 

U>rd  Mackenzie I  am  of  the  same  opinion ;  and  I  will  only 

say,  that  the  question  as  to  the  dust  is  of  great  importance;  be- 
cause, from  all  that  is  before  us,  the  spots  on  the  paper  cannot 
be  attributed  rather  to  the  dust  than  to  the  madder ;  and  if  it  is 
not  produced  by  the  one,  it  may  be  by  the  other.  This  is  surely 
capable  of  being  ascertained  by  further  investigation  and  experi- 
ment. The  pursuer  says  that  the  dust  cannot  affect  the  ques- 
tion, and  that  if  he  had  had  intimation  that  this  point  was  to  be 
taken  as  a  point  against  him,  he  would  have  come  prepared  to 
disprove  it.  I  think  there  is  a  great  deal  in  that ;  and  I  agree 
with  your  Lordships  that  this  ought  to  have  been  cleared  up. 

Jjord  President. — I  am  of  the  same  opinion,  because  I  think 
the  case  has  not  been  thoroughly  investigated.  One  thing  strikes 
me  forcibly,  that  the  spots  on  the  paper  must  have  been  caused 
by  matter  of  some  description  or  another  in  solution ;  for  it  can 
be  only  in  consequence  of  this  that  the  spots  would  assume  a  cir- 
cular form.  I  cannot  think  that  dust  could  produce  the  same  ef- 
fect, and  I  should  say  that  if  dust  had  fallen  on  the  paper,  the 
spots  would  not  be  of  a  regular  but  of  a  ragged  form  on  the  ed^es. 
And  there  is  another  thing  to  be  attended  to,  the  grinding  of  the 
dye-woods  would  not  produce  an  impalpable  dust,  as  it  is  ground 
in  a  wet  state,  and  the  raspings  are  more  like  saw  dust,  and  so 
not  capable  of  being  carried  about  in  the  air  to  any  distance. 
Besides,  the  red  spots  are  quite  through  the  fabric  of  the  paper, 
ad  if  caused  by  something  in  solution ;  and  it  does  appear  to  me, 
that  supposing  such  dust  had  fitllen,  the  spots  would  have  been 
of  a  very  different  character.  I  shall  only  add,  that  it  has  oc- 
curred to  us  all,  that  this  master  might  be  so  arranged  that  no 
new  trial  would  be  necessary.  I  am  sure  matters  could  be  ac- 
commodated at  the  sight  of  a  neutral  engineer,  so  as  to  take 
away  all  cause  of  injury.  I  am,  however,  for  allowing  a  new 
trial,  but  it  can  only  be  granted  to  the  pursuer  on  condition  of 
paying  the  whole  expenses. 

lAvrd  Giilies — That,  as  a  matter  of  course ;  the  pursuer  must 
pay  the  whole  expenses. 

The  Court  accordingly  granted  the  new  trial,  on 
condition  of  the  pursuer  paying  the  whole  expenses  of 
the  defenders,  both  landlord  and  tenants. 

Act.  Dean  of  Faculty  (Hope),  P.  Robertson,  A.  M*NeiU ; 
TV.  B.  Campbell,  W.S.,  Ayent — Alt,  Solicitor-General  (Ru- 
therfurd),  D.  McNeill,  Brodie,  Monteith,  Dunlop ;  Patrick  and 
Crawford,  W.S.,  Campbell  and  Macdowall,  S.S.C.,  and  James 
Burness,  S.S.C.,  Agents  for  Drfendert f  G.D.F.l 

I5ih  February  1838. 
"Second  Division (J.D.M.) 

No.  145. — Reid,  Ibvino  and  Company  and  Manda- 
tory, PursuerSf  v.  James  Buchanan,  Defender^ 

Bankrupt — Sequestration — Discharge — Res  Judicata —  Where, 
in  a  jproee»8  of  sequeitration,  the  bankrupt  obtained  a  discharge 
on  a  compontton-contract —  Circumstances  in  which  held  m- 
competent  for  one  of  the  creditors,  who  had  concurred  in  the 
application  for  discharge,  to  challenge  it  afterwards,  on  the 
ground  that  he  had  subsequently  intimated  extrajudiciallg  the 


withdrawal  of  his  consent  to  the  trustee,  htfore  the  discharge 
was  granted. 

This  was  an  action  of  reduction  to  set  aside  a  dis- 
charge obtained  by  the  defender  in  the  year  1 832,  in  a 
process  of  sequestration  under  the  Bankrupt  Act.  The 
defender's  estates  were  sequestrated  in  1 826,  when  Mr 
Henry  Paul,  accountant  in  Glasgow,  was  appointed 
trustee.  After  the  sequestration  had  depended  for  some 
time,  the  defender  presented  to  the  Court  a  petition  for 
his  discharge,  "  with  the  requisite  concurrence  of  the 
trustee,  and  of  upwards  of  four-fifths  of  his  creditors 
in  number  and  value.'*  Along  with  the  petition  for 
discharge,  there  was  produced  a  report  by  the  trustee^ 
bearing,  **  that  the  said  James  Buchanan,  junior,  has 
made  a  fair  surrender  of  his  estate,  and  has  complied 
with  the  whole  requisites  of  the  Statute,"  vrith  certifica- 
tion of  the  requisite  consents  having  been  obtained. 
The  petition  was  intimated  on  the  walls,  and  in  the 
Edinburgh  and  London  Gazettes,  in  terms  of  the 
Statute. 

Consideration  of  the  petition  was  resumed  on  29th 
January  1 830,  when  appearance  was  made  in  opposition 
to  it  by  Messrs  Finlay,  Bannatyne  and  Company,  al- 
leged creditors  of  the  defender  to  the  extent  of  more 
than  £106,000,  but  who  had  not  been  ranked  in  the 
sequestration.  Answers  were  lodged  by  these  parties, 
and  the  case  was  remitted  to  the  Lord  Ordinary  for 
discussion.  On  20th  November  1832,  the  parties  act- 
ing for  Finlay,  Bannatyne  and  Company,  lodged  in 
process  a  formal  concurrence  in  the  defender's  applica- 
tion for  a  discharge,  when  the  Court,  on  29th  Novem- 
ber, granted  the  discharge,  **  in  respect  the  opposition 
is  now  withdrawn,  and  the  concurrence  of  the  respon- 
dents lodged  in  process,  upon  the  petitioner's  making 
oath,  in  terms  of  the  Statute."  The  defender  having 
accordingly  made  oath,  the  Court,  on  6th  December 
1832,  <'find  him  finally  discharged  of  all  debts  con- 
tracted prior  to  the  27th  April  1826,  and  decern  and 
declare  accordingly." 

Three  years  afterwards,  the  present  action  of  reduc- 
tion was  brought  at  the  instance  of  Reid,  Irving  and 
Company,  as  now  in  right  of  M* Queen,  Mackay  and 
Company,  and  also  of  M' Queen,  McDonnell  and  Com- 
pany, under  some  arrangement  consequent  upon  the 
insolvency  of  these  last-mentioned  houses.  The  ground 
of  reduction  substantially  was,  that  the  defender  did 
not  ultimately  possess  the  statutory  concurrence  to  his 
discharge,  the  consent  of  McQueen,  Mackay  and  Com- 
pany, which  was  necessary  to  that  concurrence,  having, 
as  was  alleged,  been  recalled  before  the  discharge  was 
granted. 

While  the  application  was  in  dependence,  the  con- 
cern of  M*Queen,  Mackay  and  Company,  was  merged 
in  that  of  McQueen,  McDonnell  and  Company ;  and 
McQueen,  McDonnell  and  Company,  on  20th  December 
1831,  wrote  a  letter  to  Mr  Paul,  the  trustee,  in  the  fol- 
lowing terms : 

"  As  trustee  on  the  sequestrated  estate  of  James  Buchanan, 
junior,  Esq.  of  Ardenconnel,  we  hereby  intimate  unto  you,  that 
for  ourselves  and  for  M'Queen,  Mackay  and  Company,  we  with- 
draw our  assent  to  Mr  Buchanan's  discbarge,  until  we  are  satis- 
fied. Of  this  you  will  please  take  notice,  and  act  accordingly. 
We  remain,"  &c. 

In  support  of  the  action  the  pursuers  pleaded,  inter 
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alia — That  the  consent  offginally  given  by  their  au- 
thors to  the  defender's  discharge  was  obtained  by  mis- 
representation and  concealment,  or  suppression  of  ma- 
terial facts ;  and  that  they  were  thus  entitled  to  recal 
that  consent ;  and  they  farther  maintained,  that  it  was 
duly  recalled  by  the  letter  to  the  trustee. 

The  defender  pleaded — 1 .  The  decreet  of  discharge 
having  been  formally  obtained,  under  an  application 
regularly  presented  and  regularly  conducted  in  terms 
of  the  Statute,  is  res  Judicata  against  all  the  creditors 
ranked  in  the  sequestration,  and  in  particular  against 
the  pursuers,  whose  authors  gave  their  concurrence  to 
the  application,  and  is  not  subject  to  reduction.  2. 
The  application  for  discharge  having  been  undeniably 
presented  with  the  statutory  concurrence  of  four-fifths 
of  his  creditors,  it  was  incompetent  afterwards  for  a 
concurring  creditor  to  object,  or  to  withdraw  his  con- 
currence, except  judicieJly,  and  on  sufficient  cause 
shown  to  the  Court.  3.  The  attempt  by  McQueen, 
McDonnell  and  Company,  to  withdraw,  by  an  extraju- 
dicial communication,  the  recorded  concurrence  of 
M* Queen,  Mackay  and  Company,  already  given  and 
acted  upon,  was  in  all  the  circumstances  irregular  and 
inept.  4.  That  proposed  withdrawal  having  never 
been  acted  on,  the  defender's  discharge  is  unchallenge- 
able. 5.  It  is  irrelevant  for  the  pursuers  here  to  allege, 
that  the  consent  given  by  their  authors  to  the  discharge 
was  improperly  obtained,  and  at  any  rate,  such  allega- 
tions being  groundless  in  point  of  fact,  no  effect  can 
be  given  to  them. 

The  Lord  Ordinary  reported  the  cause  to  the  Court 
on  cases. 

At  advising, 

Lord  Justice-  Clerk I  have  no  difficult?  in  thinking  that  it 

18  our  duty  to  gustain  the  defences  against  this  action.  There 
was  here  a  regular  process  of  sequestration,  with  all  its  com- 
ponent parts ;  and  until  a  sequestration  has  been  finally  wound 
up,  It  is  a  judicial  process,  and  the  parties  to  it  are  to  be  viewed 
as  in  the  same  situation  as  in  any  other  process,  and  if  so,  they 
most  abide  by  the  application  of  the  principles  of  law  applicable 
to  parties  in  other  processes.  Now,  in  the  present  case,  every 
step  taken  in  Court  since  the  application  for  discharge  has  been 
rite  et  solemniter  actum.  An  opposition  to  the  discharge  was 
commenced  in  November  1829 ;  it  was  continued  for  a  length 
of  time,  and  it  was  not  till  November  1832  that  the  opposing 
creditor  was  satisfied  there  was  no  ground  for  his  opposition, 
and  it  was  then  regularly  withdrawn,  and  in  that  situation  of 
matters  the  discharge  was  granted  towards  the  end  of  the  year 
1832.  From  that  period  down  to  the  raising  of  the  present 
summons  of  reduction  in  December  1832,  no  step  has  been 
taken  to  disturb  that  discharge.  The  ground  of  reduction  now 
stated  is  simply  this :  that  on  the  20th  of  December  1831,  a 
company,  reported  by  the  trustee  to  have  concurred  as  claiming 
to  a  large  extent,  made  an  Intimation  to  the  trustee  in  writing, 
that  they  had  withdrawn  their  concurrence.  That  intimation 
was  an  extrajudicial  step,  and  it  is  a  most  material  circumstance 
that  there  is  an  admission  in  the  record  that  the  concurrence 
was  given  at  first  unqualifiedly.  From  the  necessity  of  the  law 
of  such  a  case,  it  is  clear  that  this  company  was  cognizant  of 
all  the  proceedings,  and  they  cannot  be  allowed  to  pretend  ig- 
norance.  Now,  did  they  tidce  any  judicial  step  to  follow  up 
the  recal  they  intimated  to  the  trustee?  No.  They  lay  bye,  and 
allowed  the  decree  of  discharge  to  be  pronounced,  and  now, 
after  a  lapse  of  three  years,  they  challenge  that  decree.  Now, 
as  1  think  that  they  must  have  been  cognizant  of  all  the  pro- 
ceedings, and,  de  facto,  were  parties  in  the  process,  and  so  had 
the  power  to  come  forward  and  state  any  opposition  in  the  pro- 
cess, their  present  ground  of  reduction  will  not  do.  No  doubt, 
the  power  of  recal  of  consent  to  a  discharge,  after  having  been 


given,  is  competent ;  but  parties  are  not  allowed  capriciously  to 
recal  their  consent.  On  this  point,  I  entirely  concur  in  the 
opinion  of  Lord  Gillies  in  the  case  of  Buchanan  v.  Dunlop  and 
King,  (8th  December  1829.)  Solid  grounds  for  the  recal 
must  be  stated,  and  such  recal  has  always  been  stated  judi* 
cially.  No  private  intimation  to  the  trustee  can  be  listened  to. 
The  principles  which  must  regulate  the  present  case  were  fully 
recognised  in  the  cases  of  Sheriff  v,  Steele  and  Carsewell,  (23d 
November  1809,)  and  Buchanan  v,  Dunlop;  and  unless  we  are 
to  overturn  these  principles,  we  cannot  listen  to  this  ground  of 
reduction.  It  was  competent  to  have  stated  the  recal  judiriaU 
ly,  and  it  has  been  omitted.  Applications  for  discharge,  under 
composition-contracts  and  for  final  disl^arge,  stand  on  the  same 
principles.  It  was  competent  for  these  parties  to  have  come 
into  Court  and  stated  their  recal :  they  did  not  do  so,  and  the 
private  intimation  to  the  trustee  cannot  avail  them.  By  keep- 
ing back  and  withholding  their  objections,  they  are  in  law  and 
fiiirness  excluded  from  stating  them  post  taiUum  temporis.  I 
am  therefore  of  opinion,  that  we  ought  to  repel  the  pursuers' 
pleas. 

Lord  Meadowhank. —  I  entirely  coincide  in  that  oi^nion. 
The  Statute  has  provided,  that  after  a  certain  period,  the  bank- 
rupt, with  a  certain  concurrence  of  bis  creditors,  and  of  the 
trustee  in  the  sequestration,  has  a  right  to  apply  for  a  dis- 
charge. Any  subsequent  rankings  cannot  affect  the  validity  of 
his  application.  The  competency  of  his  petition  depends  on 
the  state  of  matters  at  the  time  of  its  presentation.  Whether  a 
creditor  may  resile  from  his  consent,  we  need  not  inquire ;  for 
it  has  been  recognised  as  a  principle  in  questions  under  the 
Statute,  that  where  a  party  has  given  his  concurrence,  he  is 
not  barred,  on  sufficient  grounds,  from  afterwards  opposing  the 
petition  ;  but  the  competency  of  the  petition  cannot  be  affected 
by  any  thing  in  the  mind  only  of  a  concurrent  creditor :  he  may 
come  to  the  Court,  however,  and  state  his  objection.  If  it 
should  turn  out  that  the  bankrupt  has  not  complied  with  the 
requisites  of  the  Statute,  or  that  the  creditor  has  been  misled 
into  giving  his  consent,  he  may  come  to  the  Court  and  state 
that  as  a  title  to  withdraw  his  consent,  and  so  render  his  for- 
mer step  invalid.  That  is  not  the  case  here.  The  first  point 
we  have  to  consider  is,  whether  the  pursuers  can  reduce  the 
decree  of  discharge ;  because,  after  they  had  consented  to  it,  in 
consequence  of  a  view  they  subsequently  took,  they  would,  if 
they  had  previously  taken  that  view,  have  been  entitled  to 
withhold  their  concurrence?  That  your  Lordship  has  dis- 
posed of.  The  other  ground  stated  is,  that  circumstances  have 
come  to  the  knowledge  of  the  pursuers,  that  assets  were  given 
up  as  available  to  the  creditors,  which  were  not  true  assets. 
That  objection  would  have  been  sufficient,  if  stated  in  time ; 
but  there  has  been  res  judicata  in  a  depending  process  in  which 
they  were  parties,  and  that  part  of  the  case  falls  under  the  rule 
of  competent  and  omitted.  On  these  grounds,  and  on  the  dear- 
est principles,  the  defences  ought  to  be  sustained. 

Lord  Medwjfn I  entirely  concur.     When  an  application  for 

discharge  is  presented,  it  is  the  duty  of  the  trustee  to  report 
that  all  has  been  done  in  terms  of  the  Statute,  and  when  the 
requisite  concurrence  of  creditors  has  been  obtained,  and  a  judi- 
cial step  has  been  taken  in  consequence,  a  creditor  cannot  with- 
draw his  concurrence  without  showing  cause.  If  the  parties 
here  had  been  serious  in  withdrawing  their  consent,  they  were 
bound  to  have  stated  that  withdrawal  judicially,  and  the  private 
intimation  to  the  trustee  cannot  be  listened  to.  The  trustee 
had  already  done  his  duty  in  reporting  the  consents  previously 
obtained.  If  the  plea  here  had  been  res  noviter  vetdens  ad  wh 
titiam,  it  would  have  altered  the  case;  but  there  is  no  room  for 
such  a  plea,  for  the  pursuers  here  are  liable  to  all  the  objec- 
tions that  lie  against  their  cedents.  Every  thing  having  been 
done  judicially,  and  all  duly  and  carefully  considered,  if  we 
were  now  to  listen  to  the  pursuers'  plea,  it  would  be  quite  con- 
trary to  the  whole  policy  of  the  Statute,  which  is,  that  where  a 
party  has  been  discharged  as  an  unfortunate,  and  not  a  firaudu- 
lent  bankrupt,  he  should  be  rendered  free  from  all  such  objec- 
tions. 

Lord  Glenhe  absent. 


J  838.] 


IN  THE  COURT  OF  8ESSI0N,  &c. 
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Their  Lordships  ctssoUzied  the  defender,  with  ex- 
penses. 

Defender's  Authorities. — Buchanan  v.  Duiilop  and  King,  8th 
December  1829;  F.  C,  Vol.  5  of  new  series;  8  S.  and  D.  p. 
201.  Sheriff  v,  Steele  and  Carsewell,  23d  November  1809; 
F.  C. 

Lord  Ordinary,  Cuninghame. — Act,  Brodie,  Cowan  ;    W. 

and  A.  G.  Ellis,  W.S.,  Agents Alt.  Dean  of  Faculty  (Hope), 

Ivory,  Neaves;  Gibson- Craigs,  Wardlaw,  and  Dalziel,  W.S., 
Agents R.  D.,  Clerk fJ.D.M.] 


\^th  February  1838. 
Second  Division. — (J.D.M.) 

No.  146. — James  Hunter  Robebtson,  Pursuer^  v. 
Robejitson's  Trustees,  Defenders. 

Testament — Legacy — Parent  and  Child — Intention — Payment 
—  Circumtttances  in  which  it  was  held,  that  a  provision  in 
favour  of  one  of  the  sons  of  a  family,  in  a  family  settlement  by 
a  father,  had  been  made  with  a  particular  intention,  and  hcid 
been  paid  by  the  father  during  his  lifetime. 

The  late  Mr  George  Robertson,  merchant  in  Green- 
ock, having  a  numerous  family  and  extensive  property, 
had  given  a  sum  of  £2000  to  each  of  his  children, — 
to  the  daughters  on  their  marriage,  and  to  the  sons  on 
their  majority :  meaning  to  settle  the  rest  of  his  estate 
by  testamentary  deeds.  He  executed  a  general  trust- 
settlement  of  his  estate  on  6th  June  ISIT,  at  which 
date  he  had  already  made  this  advance  of  £2000  to 
each  of  his  children,  excepting  only  his  son  the  pursuer, 
J.  H.  Robertson,  and  his  daughter  Janet  Robertson :  the 
former  of  whom  was  then  under  age,  and  the  latter 
unmarried.  In  this  trust-settlement  he  directed  his 
trustees  to  pay  to  the  pursuer,  and  secure  for  Janet, 
the  sum  of  £2000  each,  "  to  put  them  upon  a  footing 
with  my  other  sons  and  married  daughters ;  to  each  of 
whom  I  have  already  advanced  a  like  sum  of  £2000 
Sterling.''  The  deed  contained  no  special  provisfons 
for  any  of  the  other  children,  except  a  conveyance  of 
the  chief  part  of  his  heritable  property  to  his  eldest 
son.  It  appointed  the  residue  of  the  estate  to  be  di- 
vided among  all  his  children  and  their  families,  in  the 
proportions,  and  in  the  special  manner  laid  down.  Mr 
Robertson  afterwards  executed  seven  codicils  to  his 
settlement,  but  none  of  them  bore  any  relation  to  the 
special  provision  of  £2000. 

Janet  Robertson  was  married  in  1822,  and  the  pur- 
suer came  of  age  in  1823.  On  the  first  of  these  events 
the  testator  bound  himself  in  the  marriage-contract  to 
pay  £2000  to  Janet's  husband,  and  afterwards  granted 
bond  for  that  amount,  declaring  it  to  be  in  satisfaction  of 
all  that  hi9 daughter  could  claim,  except  what  might  be 
bestowed  through  good  will.  Soon  after  the  second 
of  these  events  took  place,  he  advanced  to  the  pursuer, 
by  a  transfer  of  stock  of  the  Greenock  Bank,  £2130. 
17s.  Id.  The  excess  of  this  sum,  beyond  £2000,  was 
given  for  the  purpose  of  placing  the  pursuer  precisely 
on  a  footing  with  another  junior  partner  of  the  com- 
pany. Soon  after  that  advance  of  stock  to  the  pursuer, 
Mr  Robertson  had  made  up  a  statement  of  his  property 
on  16th  May  1825.  This  he  kept  by  him;  and  about 
a  year  after,  having  resumed  consideration  of  it^  he  had 
added  a  declaration  in  these  terms : 

"  The  half  of  the  Royal  Close,  and  the  whole  of  James  Ro- 
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bertson's  cellar,  on  both  which  I  hold  an  heritable  bond,  and  the 
amount  of  Claud  Gird  wood  and  Company's  debt,  for  which  I 
hold  a  conveyance  to  their  heritable  property,  I  declare  to  be 
part  of  my  moveable  property,  and  to  be  divided  accordingly 
amongst  my  children,  agreeable  to  their  respective  proportions, 
as  per  my  settlement.  My  son  James  has  been  paid  his  provi- 
sion of  £2000,  and  my  daughter  Janet's  provision  of  £2000  I 
have  also  settled,  by  granting  a  bond  or  obligation  for  it,  for 
which  I  pay  five  per  cent,  interest,  and  consequently  it  falls  to 
be  a  debt  against  my  estate,  and  to  be  paid  for  accordingly.  My 
bill  to  Mr  Thomson  is  now  only  £5000.  Geo.  Robertson. 
Greenock,  27th  May  1826." 

This  document  was  holograph  of  Mr  Robertson,  and 
was  signed  on  both  of  its  two  pages. 

Before  the  testator's  death,  a  tin  box  containing  va- 
luable papers,  and  among  others  his  deed  of  settlement 
and  codicils,  had  been  deposited  for  safety  in  the  office 
of  the  Greenock  Bank,  and  was  there  at  his  death ; 
but  the  declaration  above  quoted  was  found  in  a  drawer 
of  a  bookcase,  where  the  testator  was  known  to  preserve 
private  papers,  and  which  had  been  sealed  up  as  a  pri- 
vate repository  at  his  death. 

Mr  Robertson  had  made  advances  from  his  funds 
for  several  of  his  sons  and  sons-in-law,  after  they  had 
received  their  £2000,  in  consequence  of  their  misfor- 
tunes in  trade. 

The  pursuer  brought  the  present  action  against  his 
father's  trustees,  concluding  for  the  sum  of  £2000  as  a 
legacy. 

In  defence  it  was  pleaded — 1.  This  being  purely  a 
question  of  intention,  the  transfer  of  money  by  the  tes- 
tator from  his  stock  account,  in  favour  of  the  pursuer, 
must  be  held  to  have  been  made  in  satisfaction  of  the 
special  provision,  the  express  object  of  which  was  t6 
place  the  pursuer  on  an  equality  with  the  testator's 
other  children ;  and  the  holograph  writing  of  27th  May 
1826,  is  an  effectual  declaration  on  the  part  of  the  tes- 
tator, t£at  the  special  provision  had  been  satisfied  and 
extinguished.  2.  That  holograph  writing  imports  a 
revocation  of  the  provision  claimed,  as  originally  direct- 
ed to  be  a  burden  on  the  testator's  succession  after  his 
decease.  3.  Independently  of  that  holograph  writing, 
the  period,  the  amount,  and  the  other  circumstances  of 
the  advance  to  the  pursuer,  taken  in  connection  with 
the  general  objects  of  the  testator's  settlement,  and  the 
principle  of  the  division  of  his  succession  therein  pro- 
vided for,  imply  that  the  advance  was  made  in  satis- 
faction of  the  special  provision :  Erskine,  B.  III.  t.  9y 
§24. 

The  pursuer  contended — I.  That  the  legacy  being 
in  express  terms,  and  by  a  regular  and  formal  deedy 
bequeathed  to  the  pursuer,  and  which  is  in  law  re« 
garided  as  the  last  act  of  the  testator's  life,  he  was  en- 
titled to  payment  of  it,  unless  the  defenders  could 
show,  by  legal  and  competent  evidence,  that  it  was 
revoked  by  the  testator,  or  discharged  by  the  pursuer : 
Maxwell  or  Watson,  &c.  v.  Blair,  16th  Nov.  1831.  Gil- 
lespie, &c.  V.  Donaldson's  Trustees,  22d  Dec.  1831.  2. 
The  transfer  of  the  stock  in  a  commercial  company 
(which  might  or  might  not  have  been  insolvent),  cannot 
import  a  discharge  of  a  special  legacy  of  a  sum  in  actua) 
money.  If  both  these  had  been  bequeathed,  both  in  law 
would  have  been  due :  Stuart  v.  Fleming,  July  24, 1623 ; 
M.  1 1 ,439.  Stirling  v.  Deans,  June  20, 1704 ;  M.  1 1,442. 
M*Intyre,  March  I,  1821,  F.  C.   Elliot,  Feb.  27,  1823; 
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S.  and  D.,  250.  Lindsay,  Feb.  6,  1827;  6  S.  and  D. 
297.  3.  The  paper  or  declaration  founded  on  in  de- 
fence, is  neither  in  fomi  nor  in  substance  a  codicil, 
and  is  not  probative.  4.  Neither  is  it  an  exercise  of 
the  reserved  powers  in  the  trust-deed:  Nasnuth  v.  Hare, 
July  27,  1821,  House  of  Lords.  6.  Even  if  it  were 
supposed  to  express  an  intention  to  execute  a  codicil, 
or  other  testamentary  paper,  it  would  be  of  no  avail, 
unless  such  intention  was  actually  and  duly  executed: 
Munro  v.  CoutU  in  H.  of  L.,  July  3, 1813;  1  Dow,  437, 
and  cases  there  quoted  by  appellants.  Walker  v.  Steele, 
Dec.  16,  1825 ;  4  S.  and  D.,  323.  Stainton  t^.  Stain- 
ton,  Jan.  17,  1828;  6  S.  and  D.,  363.  Donaldson's 
Trustees  ut  sup,  6.  On  the  supposition  that  the  paper 
was  a  codicil,  still  it  contains  no  revocation  of  the  be- 
quest. 7.  No  discharge  by  the  pursuer  is  alleged  to 
exist,  and  the  mere  statement  in  the  paper  founded  on, 
is  not  equivalent  either  to  a  discharge  or  revocation. 

The  Lord  Ordinary  sustained  the  defences,  and 
found  the  pursuer  liable  in  expenses.  His  Lordship 
stated  his  opinion  in  the  following  note : 

"  The  Lord  Ordinary  will  not  take  it  upon  him  to  say,  that 
thig  case  noay  not  admit  of  reasonable  doubt  and  difference  of 
opfiniou.  But  he  has  not  been  able  to  take  any  other  than  a 
very  simple  view  of  it  as  a  case  depending  on  its  own  facts. 

"  Mr  Robertson,  the  testator,  having  a  numerous  fiunily,  and 
extensive  property,  had  laid  down  a  rule  to  himself  of  giving  a 
sum  of  £2000  to  each  of  bis  children ;  to  the  daughters  on 
their  marriage,  and  to  the  sons  on  their  majority ;  meaning  to 
settle  the  rest  of  his  estate  by  testamentary  deeds.  At  the  date 
of  his  principal  trust-settlement,  on  the  6th  June  1817,  he  had 
already  made  this  advance  of  £2000  to  each  of  his  children, 
excepting  only  the  pursuer^  James  Hunter  Robertson,  and  his 
daughter,  Janet  Robertson;  the  former  of  whom  was  then 
under  age,  and  the  latter  unmarried.  Taking  this  into  consi- 
deration,  and  evidently  assuming  that  he  might  possibly  die  be- 
fore the  time  came  for  making  the  same  payment  to  each  of 
them  respectively,  he  directs  bis  trustees  to  pay  to  the  pursuer, 
and  secure  for  Janet,  the  sum  of  £2000  each,  '  to  put  them  up- 
on a  footing  with  my  other  sons,  and  married  daughters ;  to 
each  of  whom  1  have  already  advanced  a  like  sum  of  £2000 
Sterling.*  The  deed  contained  no  special  provisions  for  any  of 
the  other  children,  except  a  conveyance  of  the  chief  part  of  his 
heritable  property  to  his  eldest  son.  It  appointed  the  residue 
of  the  estate  to  be  divided  among  all  his  children  and  their  fa- 
milies, in  the  proportions,  and  in  the  special  manner  laid  down. 

"  It  is  very  manifest,  that  if  Mr  Robertson  had  died  before 
the  pursuer  came  of  age,  or  7anet  Robertson  was  married,  or 
before  the  contemplated  advance  had  been  made  to  them  re- 
spectively, they  would  just  have  been  entitled  to  the  sum  of 
£2000  each,  in  the  manner  directed,  and  their  claims  could  not 
in  any  way  have  been  enlarged  by  anything  which  the  testator 
found  it  necessary  to  do  for  others  of  his  family  in  his  lifetime, 
or  by  any  thing  contained  in  the  codicils  which  he  executed 
from  time  to  time,  except  as  those  codicils  might  directly  affect 
iheir  interest.  ^  The  very  case  of  the  pursuer  is,  that  none  of 
the  seven  codicils  afterwards  executed,  bears  a|iy  relation  to  the 
special  provision  of  £2000. 

"  Now,  the  simple  state  of  the  fact  is,  that  Janet  Robertson 
vms  married  in  1822,  and  the'pursuer  came  of  age  in  1823  ;  that 
on  the  first  of  these  events,  he  bound  himself  in  the  marriage- 
contract  to  pay  £2000  to  Janet's  husband,  and  afterwards 
granted  bond  for  that  amount,  declaring  it  to  be  in  satisfaction 
of  all  that  his  daughter  could  claim,  except  what  might  be  be- 
stowed through  good  will,  and  that  soon  after  the  second  of 
these  events  took  place,  he  advanced  to  the  pursuer,  by  a  trans- 
fer of  stock  of  the  Greenock  Bank,  £2130.  17-  1.,  and  it  is 
explained  that  the  excess  of  this  sum,  beyond  £2000,  was  given 
for  the  purpose  of  placing  the  pursuer  precisely  on  a  footing 
with  another  junior  partner  of  the  company. 


*'  If  there  were  nothing  more  in  the  case,  the  Lord  Ordinary 
thinks,  that,  as  a  matter  of  plain  intention,  it  could  scarcely  be 
doubtful,  that  the  advance  thus  made  to  the  pursuer,  as  it  did 
fully  place  him  on  a  footing  with  the  other  members  of  the  fa- 
mily, in  respect  of  the  advance  of  £2000  to  each  upon  marriage 
or  majority,  must  have  been  meant  to  satisfy  and  supersede  the 
testamentary  provision  made  for  that  single  and  declared  pur- 
pose, and  it  surely  was  as  clearly  so  intended,  as  the  obligation 
and  bond  to  Janet  and  her  husband,  on  her  marriage,  were 
granted  with  that  distinct  purpose.  But  yet,  if  there  were  no- 
thing else  to  guide  the  judgment  of  the  Court,  the  Lord  Ordi- 
nary could  understand  thiA  a  question  of  legal  presumption 
might  be  raised,  which  it  might  be  difficult  to  get  the  better  of, 
however  clear  it  might  be  thought,  that  from  the  connection  of 
the  circumstances,  such  must  have  been  Mr  Robertson's  inten- 
tion, when  he  himself  made  that  advance  to  the  pursuer,  pre- 
cisely in  the  same  manner  in  which  he  had  made  a  similar  ad- 
vance to  another  son,  by  a  transfer  of  stock  previous  to  the  date 
of  the  settlement. 

"  But  it  appears  to  the  Lord  Ordinary,  that  all  prcsumpKons 
are  here  completely  excluded,  because  the  testator  has,  by  a  pro- 
bative writing  under  bis  hand,  declared  in  dear  and  unam- 
biguous words  what  his  real  intention  waa.  It  appears,  that 
soon  after  that  advance  of  stock  to  the  pursuer,  Mr  Robertson 
had  made  up  a  statement  of  his  property  on  the  I6th  May  1825; 
that  he  had  kept  that  statement  by  him,  and  about  a  year  after, 
having  resumed  consideration  of  it,  had  added  the  declaration  in 
these  terms : — *  The  half  of  the  Royal  Close,  and  the  whole  of 
James  Robertson's  cellar,  on  both  which  I  bold  an  heritable 
bond,  and  the  amount  of  Claod  Gird  wood  and  Company's  debt, 
for  which  I  hold  a  conveyaace  to  their  heritable  property,  I  de- 
clare to  be  part  of  my  moveable  property,  and  to  be  divided  ac- 
cordingly amongst  my  children,  agreeable  to  their  respective 
proportions,  as  per  my  settlement.  My  son  James  has  been 
paid  his  provision  of  £2000,  and  my  daughter  Janet's  provisioo 
of  £2000  I  have  also  settled,  by  granting  a  bond  or  obligation 
for  it,  for  which  I  pay  five  per  cent,  interest,  and  consequently  it 
falls  to  be  a  debt  against  my  estate,  and  to  be  paid  for  accord- 
ingly. My  bill  to  Mr  Thomson  is  now  only  £5000.  Geo. 
Robertson.  Greenock,  27th  May  1826.'  This  document  is 
entirely  holograph  of  Mr  Robertson.  It  is  begun  on  one  side 
of  the  sheet,  and  continued  on  the  other.  But  it  is  not  only 
carefully  signed  on  both  pages,  but  the  name  of  Janet  having 
been  interlined,  the  initials  G.  R.  are  both  prefixed  and  sub- 
joined to  the  word. 

"  There  can  be  no  doubt  whatever,  that  this  writing  wis 
made  by  the  testator  with  great  deliberation.  The  statement 
of  his  property  prefixed  to  it  bad  been  carefully  preserved  dur- 
ing twelve  months,  and  every  one  of  the  points  embraced  by 
the  writing  had  relation  to  the  estimate  so  made,  as  tending  to 
affect  the  amount  of  the  divisible  funds  to  be  committed  to  the 
trustees.  Subjects,  legally  heritable,  were  appointed  to  be 
treated  as  moveable  in  the  distribution  of  his  estate.  It  was 
declared,  that  Janet's  provision  was  satisfied  by  the  bond  grant- 
ed on  the  marriage,  though  it  remained  a  debt  to  be  paid.  •  A 
debt  which  stood  in  the  statement  at  £6456.  5.  7.,  was  men- 
tioned as  being  now  reduced  to  £5000,  and  the  pursuer's  pro- 
vision of  £2000  is  expressly  stated  to  have  been  paid.  The 
pains  with  which  Mr  Robertson  had  writtenand  signed  the  instru- 
ment, demonstrate  that  it  was  no  loose  or  casual  operation,  but 
was  deliberately  executed  as  declaratory  of  his  intentions,  and 
the  Lord  Ordinary  can  see  no  ground  on  which  it  can  be  treated 
otherwise. 

"  It  has  been  discussed,  whethef  this  instrument  imports  s 
revocation  of  the  provision.  If  revocation  were  necessary,  tbe 
Lord  Ordinary  does  not  see  why  it  should  not  have  that  effect, 
there  being  an  express  reference  to  the  settlement  in  the  body 
of  it,  and  a  clear  reference  to  it  in  the  whole  substance.  But 
this  is  not  the  view  which  he  takes  of  it.  He  thinks  that  tbe 
provision  was  from  the  beginning  of  a  special  nature,  to  secure 
to  the  pursuer  the  advance  of  £2000  at  his  majority,  in  order 
to  put  him,  in  that  point,  on  a  footing  with  the  other  cbUdren. 
The  advance  had  been  made,  but  being  made  without  any  de- 
claratory deed  executed,  questions  might  have  been  raised  as  to 
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the  intention  to  be  presumed.  Bat  equally  with  regard  to  the 
pursuer,  and  with  regard  to  Janet,  Mr  Robertson  himself  de« 
dares  what  his  real  meaning  was.  It  is  a  probative  writing 
under  his  hand,  explanatory,  y7rs^,  of  the  nature  of  the  provi- 
sions themselves ;  and,  gecondhf,  of  this  positive  intention,  in 
the  advance  made  to  the  one,  and  the  obligation  granted  to  the 
other,  that  they  were  both  alike  intended  to  be  in  satisfaction  of 
those  provisions.  The  Lord  Ordinary  simply  takes  it  as  evi- 
dence of  that  intention,  and  he  cannot  see  how  it  can  be  re- 
jected as  evidence  to  that  effect.  It  seems  to  him  to  afford  no 
argument  against  this,  that  while  he  jnade  other  codicils,  he 
made  no  formal  codicil  as  to  this  point.  In  his  view,  it  re- 
quired no  codicil.  All  that  was  wanted,  was  conclusive  evi- 
dence of  the  intention  in  the  two  acts  :  and  this  the  paper  was 
sufficient  to  afford.  It  is  true,  that  he  made  a  codicil,  by  which 
with  more  formality,  he  appointed  the  heritable  subjects  to  be 
treated  as  moveable.  It  may  have  been  thought  that  this  was 
necessary,  in  such  a  matter,  to  remove  doubt.  The  declaration 
in  this  paper  might  probably  have  been  sufficient,  even  for  that 
purpose,  but  if  it  would  not,  it  could  only  have  been  because  of 
the  heritable  nature  of  the  subjects.  There  is  no  similarity  be- 
tween that  and  such  a  simple  declaration  of  intention  as  that 
regarding  the  provisions,  which  existed  without  any  legal  deed, 
and  only  required  to  be  satisfactorily  shown. 

"  The  pursuer  raises  a  great  deal  of  discussion  about  the  si- 
tiuition  in  which  this  writing  was  found,  and  the  way  in  which 
the  deed  and  codicils  had  been  deposited  in  a  box,  and  lodged 
in  the  Greenock  Bonk.  If  this  were  regarded  as  a  deed  revok- 
ing or  altering  the  deed  of  settlement,  that  point  might  deserve 
more  consideration,  though  the  Lord  Ordinary  is  not  convinced 
that  the  effect  of  the  instrument  could  be  excluded  by  such  an 
accidental  circumstance.  But,  in  the  light  in  which  he  regards 
it,  he  thinks  that  it  is  quite  enough  that  this  holograph  writing 
was  deliberately  executed,  and  had  been  carefully  preserved  by 
the  testator  in  any  one  of  his  own  private  repositories.  The 
changes  taking  place  immediately  before  his  death,  cannot  af- 
fect this ;  and,  indeed,  Mr  Robertson  knowing  thoroughly  his 
own  intention,  and  what  must  have  been  the  understanding  of 
the  pursuer,  as  it  certainly  was  of  Janet  and  her  husband,  might 
never  think,  at  such  a  moment,  of  desiring  any  one  to  look  for 
the  paper. 

*'  Finally,  the  Lord  Ordinary  thinks  it  quite  extraneous  and 
irrelevant  to  the  question,  that  in  consequence  of  the  misfortunes 
in  trade  of  some  of  his  sons  and  sons-in-law,  Mr  Robertson  had 
been  obliged,  after  all  of  them  had  received  their  £2000,  to 
make  large  advances  on  their  account  The  point  ii)  which 
they  were  all  to  be  put  on  a  footing,  and  to  which  the  provision 
in  the  settlement  expressly  refers,  was  the  advance  of  £2000  at 
marriage  or  majority,  and  it  surely  has  no  tendency  to  illustrate 
the  present  question,  that  under  the  pressure  of  calamities,  after 
that  sum  had  been  paid  to  all  of  them,  Mr  Robertson  may  have 
made  advances  to  others,  and  taken  securities  or  obligations  in 
relation  to  such  advances. 

"  The  Lord  Ordiruu-y  thinks  it  right  to  say,  that  he  has  hesi- 
tated on  the  question  of  expedses.  But  in  the  end,  he  has  come 
to  think,  that  as,  in  his  opinion,  the  actual  intention  of  the  tes- 
tator is  perfectly  clear,  however  the  pursuer  might  be  entitled, 
if  so  advised,  to  try  the  question  of  legal  presumption,  he  ought 
to  do  so,  if  unsuccessful,  at  his  own  expense,  and  that  it  would 
be  unjust  to  throw  a  heavy  expense  on  the  other  parties  who 
are  supporting  the  settlement  according  to  what  he  thinks  the 
clear  design  of  the  maker  of  it.  But  if  the  case  goes  to  the 
Court,  this  will,  of  course,  be  open  for  consideration." 

The  pursuer  reclaimed.     On  advising, 

Lord  JuMHce'  Clerk, — Every  thing  depends  on  the  dear  mani- 
festation of  the  intention  of  the  testator,  and  I  am  in  the  same' 
sitnation^as  Lord  Balgray  in  the  case  of  Watson  and  Blair,  who 
there  stated,  that  every  case  of  this  kind  must  depend  on  its  own 
drcumsthnces.  We  must  collect  the  intention  in  the  best  way 
we  can.  Now,  seeing  that  this  testator  wished  to  put  the  re- 
mainder of  his  fiimily  in  the  Situation  of  those  who  had  ^one 
before  them,  in  order  to  equalize  their  provisions,  he  provided 
£2000  to  the  puraaer,  and  a  like  sum  to  Bis  sbter,  for  this  r^ 


son,  that  at  the  time  he  made  his  settlement,  they  were  under 
age.  This  is  the  intention  on  the  face  of  the  deed  itself.  When 
the  pursuer  came  of  age,  his  father  immediately  conveyed  his 
£2000  to  him,  by  putting  him  into  the  lucrative  concern  of  the 
Greenock  Bank,  and  he  even  gave  him  a  little  more  than  the 
£2000,  to  put  him  on  an  equality  with  another  junior  partner 
of  the  bank.  Besides  this  equalising  sum,  the  pursuer,  under 
the  deed  of  settlement,  got  a  farther  very  beneficial  interest. 
Then,  in  farther  ascertaining  the  intention  of  the  testator,  we 
have  the  very  authentic  holograph  document  found  in  his  repo- 
sitories. It  is  a  decb&ration  under  the  hand  of  the  testator  him- 
self, that  the  sum  of  £2000  had  been  provided  in  the  settle- 
ment, and  that  that  provisiofi  had  been  paid.  This  document  is 
a  dear  declaration  oi  the  intention  of  the  original  settlement,  and 
that  that  intention  had  been  fulfilled.  Upoivthe  whole,  I  am  de- 
ddedly  of  the  same  opiiuon  as  the  Lord  Ordinary.  I  am  not 
moved  by  the  drcumstance  of  this  document  not  being  in  the 
tin  box.    It  was  found  in  a  locked-up  repository  of  the  testator. 

Lord  Meadowhank, — I  am  of  the  same  opinion.  The  deed 
of  settlement  proves  the  intention  to  put  all  the  sons  and 
daughters  on  the  same  footing,  and  the  other  document  is  just 
evidence  that  that  had  been  done. 

Lord  Medwm.-^\  look  on  the  case  as  a  question  of  intention ; 
and  the  dear  mtention  of  the  testator  was  to  put  all  his  chil- 
dren on  the  same  footing.  I  think  he  not  only  indicated  his 
intention  in  the  settlement,  but  proved  by  the  document  of  de- 
claration that  he  had  fulfilled  it.  The  Lord  Ordinary  has  put 
the  proper  construction  on  the  case,  which  is  simply  one  of  in- 
tention.    No  general  prindple  can  be  laid  down  In  such  a  case. 

Lord  GlenUe  absent. 

Their  Xx)rdships  adhered  to  the  Lord  Ordinary's  in* 
terlocutor,  with  additional  expenses. 

Lord  Ordinary,  Moncrdff. — Act.  Dean  of  Faculty  (Hope)» 
Shaw;  J.  B.  Grade,  W.S.,  Agent. — AU.  Solidtor-General 
(Rutherfurd)^.Pyper ;  MacmiUan  and  Grant,  W.S.,  Ageni^.^^ 
LJ.D.M.] 


16M  February/  1838. 
Fias¥  DiTisiON (G.D,F.) 

No.  147. — William  Bell  and  Thomas  Bell,  £rtf- 
cutors  of  the  deceased  Ge&rge  Beily  Pursuers,  v. 
Alexander  Young,  William  Young  Herries, 
and  Alexander  Craig,  Trustees  of  the  said  de* 
ceased  George  BeU,  Defenders  :  and 

Alexander  Young,  William  Young  HfREizSy 

and  Alexander  Craig,  Raiserw^ 
William  Bell  and  Thomas  Bell,      1 
Alexander  Craig  and  William  >  Claimants. 

Ramacte,  -  .         -         -  3 

Diligence  —  Arrestment  —  Competency  —  Multiplepoinding  -*. 
Process — Trustee  — Executors  — Jurisdiction — Foreign — A 
foreigner,  who  died  domiciled  in  Ouemaeg,  hadjunds  tituated 
in  Scotland,  which  were  held  by  his  tnuteee  in  thie  country,  to 
he  applied  according  to  directions  contained  in  any  will  to  be 
executed  by  him.  He  left  a  will  directing  hi$  executors,  who 
were  domiciled  in  Guernsey,  to  call  up  aokd  apply  his  funds, 
wherever  situated,  for  the  payment  of  certain  legacies,  inter  alios 
to  a  nephew.  Part  oftheftinds,  which  were  situated  in  Scotia 
land,  and  held  by  the  Scotch  trustees,  was  arrested  by  { Scotch) 
creditors  of  the  nephew,  who  Hhewise  used  arresttnents  m  the 
hands  of  the  trustees,  with  the  view  of  inUrpeUmg  them  from 
paying  to  the  foreign  executors,  and  aUo  edictaUy.  in  the  Hands 
of  these  executors — In  a  multiplepoinding,  the  Court  held  it 
incompetent  to  interfere  to  prevent  the  funds  in  the  hands  of 
the  Scotch  truBteesfrom  being  paid  to  the  executors  in  Guern- 
sey, and  according^  preferred  the  foreign  executors  to  the  sum 
in  the  hands  qfthe  Scotch  trustees. 

The  late  Mr  George  Bell,  who  was  a  merchant  in 
Guernsey,  died  domiciled  there  in  February  1830» 
leaving  property,  real  and  personal,  situated  in  Guern^ 
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sey,  France,  England*  and  Scotland.  In  1829)  when 
in  Guernsey,  he  gave  orders  to  his  brother-in-law,  Mr 
Young,  W.S.,  in  Edinburgh,  one  of  the  raisers,  to 
"  take  such  steps  as  may  be  requisite  by  the  law  of 
Scotland  for  bringing  the  debts  due  to  me  in  that 
country,  heritably  secured,  within  the  operation  of  any 
will  made,  or  to  be  made  by  me,  by  vesting  the  same 
in  trust"  in  the  persons  of  the  raisers, — the  intention 
being,  to  distribute  and  apply  the  property  and  funds 
of  the  testator  in  Scotland  according  to  his  will.  Mr 
Young,  on  the  narrative  of  these  instructions,  executed 
a  trust-deed  in  his  own  favour,  ancf  in  that  of  the  other 
raisers,  embracing  various  sums  belonging  to  Mr  Bell, 
which  stood  as  securities  in  this  country  in  Mr  Young's 
own  name ;  inter  alict^  a  security  for  £4000,  which  Mr 
Young  disponed  to  himself  and  the  other  raisers  as 
trustees,  to  be  applied  in  any  way  Mr  Bell  might  di- 
rect. 

In  February  1830,  Mr  Bell  executed  in  Guernsey 
his  last  will  and  testament,  whereby  he  appointed  the 
claimants,  his  nephews,  William  and  Thomas  Bell,  re- 
siding in  Guernsey,  to  be  his  executors,  and  required 
them  to  realise  and  distribute  his  property  and  effects 
according  to  the  directions  therein  expressed.  The 
residue  he  ordered  to  be  divided  among  the  families  of 
several  brothers  and  sisters.  Two  of  these  families,  to 
whom  a  share  of  the  residue  was  appropriated,  were 
"  the  children  of  my  brother,  Charles  Bell  of  London, 
the  interest  of  the  same  to  be  ei\joyed  by  the  said 
Charles  Bell  during  his  natural  life;  the  children  of  my 
sister,  Sophia  Young,  wife  of  Alexander  Young,  writer 
to  the  Signet  in  Edinburgh,  the  interest  of  the  same  to 
be  enjoyed  by  them,  or  the  survivor  of  them,  during 
their  natural  life.*' 

After  Mr  Bell's  death,  the  executors  proved  the  will 
in  Guernsey,  and  subsequently  thereto',  the  trustees 
in  Scotland,  the  raisers,  remitted  a  sum  of  £10,149 
to  the  executors  in  Guernsey,  as  part  of  the  funds  be- 
longing to  the  truster,  but  refused  to  remit  the  balance, 
including  the  above  sum  of  £4000,  on  the  ground  that 
the  sum  in  the  hands  of  the  trustees,  the  raisers,  would 
just  answer  the  legacy,  out  of  the  residue,  due  to  Mr 
Young,  one  of  the  trustees,  and  his  family :  and  they 
likewise  stated,  that  they  were  interpelled  from  paying, 
by  certain  arrestments  immediately  to  be  adverted  to. 

Craig,  the  claimant,  had,  in  1832,  used  arrestments 
jurisdictUmis  jundandcR  causa,  and  arrested  in  the 
hands  of  the  raisers  a  sum  of  £2416,  as  due  to  him  by 
William  Anthony  Bell,  a  son  of  Charles  Bell,  brother 
of  the  truster,  who  was  interested  in  the  will  by  the, 
above-quoted  clause.  It  appeared  that  the  claimant,  in 
the  action  of  constitution  in  this  country,  had  obtained 
decree  in  absence  against  the  debtor  William  Anthony 
Bell,  and  that  he  had  arrested,  by  the  law  of  Guernsey, 
in  the  hands  of  the  executors  as  against  the  debtor.  On 
the  decree  in  absence,  the  claimant  also  executed  ar- 
restments edictally  in  the  hands  of  the  executors,  W. 
and  T.  Bell,  the  claimants,  and  thereafter  raised  a 
summons  of  furthcoming  against  the  executors.  On 
the  dependence  of  the  action  of  furthcoming,  he  used 
arrestments  against  the  executors  in  the  hands  of  the 
raisers,  to  attach  the  funds  in  this  country  belonging  to 
them  as  executors  of  George  Bell. 

The  other  claimant,  Ramage,  was  a  creditor  of  Wil- 


liam Anthony  Bell,  and  had  used  diligence  for  £231,  in 
the  same  way  and  manner  as  Craig  had  done,  and  he 
accordingly  adopted  his  pleas. 

The  foreign  executors  brought  an  ordinary  action 
in  this  Court  against  the  trustees,  the  raisers,  for  pay- 
ment of  the  balance,  in  which  it  was  pleaded,  that  the 
trustees  were  bound  to  pay  up  the  balance  of  the  trust- 
funds. 

The  trustees  pleaded — (1.)  The  defenders  cannot 
be  required  to  pay  over  the  funds  in  their  hands,  until 
they  are  satisfied  that  those  funds  will  be  applied  in 
terms  of  Mr  Bell's  settlement ;  and  further,  and  more 
particularly,  the  pursuers,  though  named  executors  by 
Mr  Bell,  are  not  entitled  to  compel  any  further  pay- 
ment or  remittance  from  the  defenders,  so  long  as  they 
not  only  refuse  to  distribute  the  funds  which  Uiey  have 
already  recovered,  but  withhold  all  information  as  to 
the  amount  of  those  funds,  and  the  mode  in  which  they 
are  invested,  and  generally  of  their  own  actings  and 
intromissions  in  the  discharge  of  their  duty  as  exe  ca- 
ters. (2.)  With  reference  to  the  Scotch  legatees,  with 
whose  interests  the  defenders,  as  holding  funds  of  the 
deceased  in  Scotland,  are  more  particularly  charged, 
the  defenders  are  entitled  to  retain,  and  cannot  be  re- 
quired to  place  beyond  the  jurisdiction  of  the  Court, 
the  funds  which  are  requisite  for  the  security  and  pay- 
ment of  the  Scotch  legatees.  (3.)  The  defenders 
would  not  be  in  safety,  and  cannot  be  compelled  to  pay 
the  sums  in  question,  in  the  face  of  arrestments  used 
in  their  hands.  (4.)  The  defender,  Mr  Young,  in  his 
own  right  and  that  of  his  wife,  is  entitled,  in  the  cir- 
cumstances of  the  case,  and  for  his  own  security,  to 
retain  in  his  possession  the  balance  of  the  trust-funds. 

The  trustees,  besides,  brought  an  action  of  multi- 
plepoinding,  calling  upon  the  creditors  of  Anthony 
Bell,  and  the  executors,  to  dispute  their  preferences  on 
the  balance  of  funds  belonging  to  the  trust-estate  in 
the  hands  of  them  as  raisers.  The  balance  formed  the 
fund  in  medio. 

Craig  and  Ramage  claimed,  in  virtue  of  their  arrest- 
ments, to  be  ranked  either  directly  on  the  fund  in  medioy 
or  as  a  rider  upon  the  claim  of  the  said  W*illiam  Bell 
and  Thomas  Bell,  the  executors  of  the  deceased,  to  the 
effect  of  realising  the  fair  amount  of  William  Anthony 
Bell's  interest.  They  pleaded— (I.)  The  fund  in 
medio  having  been  locally  situated  in  Scotland  at  the 
death  of  the  deceased,  the  acresting  creditors  of  a  re- 
siduary legatee  are  entitled  to  retain  it  here,  to  the 
effect  of  securing  out  of  it  the  fair  amount  of  that 
legatee's  interest  in  the  succession  for  payment  of 
their  debts.  (2.)  This  is  more  particularly  compe- 
tent, in  respect  the  funds  in  question  were  proper  sub- 
jects of  confirmation  in  a  Scotch  court,  and  ou^t  re- 
gularly to  be  uplifted  by  that  means ;  and  the  executors 
claiming  these  funds  must  therefore  be  held,  as  so  far 
in  the  situation  of  Scotch  executors,  amenable  to  Scotch 
jurisdiction.  (3.)  By  the  arrestments  in  the  hands  of 
-the  executors,  the  claimants  have  competently  and  effec- 
tually attached  their  obligation  to  account  to  William 
Anthony  Bell,  which  may  be  enforced  against  the  exe- 
cutors accordingly,  in  the  furthcoming  raised  by  them ; 
and  further,  by  their  arrcstipents  on  the  dependence  oT 
that  furthcoming,  the  claimants  have  effectually  attached 
tlie  fuud  here  in  medio^  so  far  as  claimable  by  the  exe- 
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cutorSy  so  that  it  cannot  be  carried  off  by  them,  but 
must  remain  available  to  the  claimants  for  payment  of 
their  debt. 

The  executors  claimed  the  whole  balance,  to  be  ap* 
plied  in  terms  of  the  will;  and  they  pleaded — (1.)  By 
the  terms  of  Mr  Bell's  will,  and  by  virtue  of  their  ap- 
pointment as  executors,  the  claimants  are  entitled  to 
uplifl  and  realise  the  fund  in  fncdtOf  as  part  of  Mr  Bell's 
estate.     (2.)   By  the  nature  and  constitution  of  the 
trust  vested  in  the  raisers,  they  are  bound  to  account 
to  the  claimants,  as  executors,  and  make  over  the  funds 
to  them  ;  and  they  are  liable  to  account  to  none  of  the 
other  parties.     (3.)  It  is  incompetent  for  the  claimants, 
Craig  and  Ramage,  whose  claims  depend  upon  the 
right  of  their  debtor,  W.  A.  Bell,  after  the  death  of  his 
father,  Ciiarles  Bell,  to  claim  a  portion  of  the  residuary 
fund  which  may  ultimately  be  found  to  arise  out  of  the 
estate  of  the  late  George  Bell,  to  interfere  with  the 
present  claimants,  the  executors,  in  the  collection  of 
that  part  of  the  funds,  which,  being  in  Scotland,  form 
the  subject  of  the  present  multiplepoinding.     They 
have  no  special  claim  on  any  money  which  happens  to 
be  locally  situated  in  this  country ;  but  which,  in  point 
of  law,  must  be  regulated  by  the  will  of  the  deceased 
at  Guernsey,  where  the  executors  are.     Their  claim  is 
competent  in  that  island ;  and  if  the  executors  are  to 
be  prevented  from  collecting  the  funds  situated  in  dif- 
ferent countries,  by  the  claims  of  particular  residuary 
legatees,  or  of  the  creditors  of  particular  residuary 
legatees,  prosecuted  in  these  countries,  the  residue 
can  never  be  ascertained  or  divided.     (4.)  The  right 
of  the  executors  to  uplifl  and  realise  the  fund  in  pre- 
ference to  all  others,  must  be  ruled  according  to  the 
laws  of  Guernsey ;  and  by  that  law  they  have  such 
right,  as  has  been  already  judicially  ascertained  by 
competent  opinion.     (5.)  The  arrestments  used  by  the 
claimants,  Craig  and  Ramage,  in  the  hands  of  the 
raisers,  upon  their  respective  decreets  against  W.  A. 
Bell,  are  ineffectual,  in  respect  the  raisers  were  not, 
and  are  not,  indebted  to  their  debtor,  William  Anthony 
Bell,  but  are  bound  to  account  for  the  fund  in  mediOf 
directly  and  exclusively  to  the  executors  of  George 
Bell ;  and,  separatim^  in  respect  William  Anthony  Bell 
has  no  claim  upon  the  succession  of  George  Bell  during 
the  life  of  his  own  father,  Charles  Bell.     ^6.)  The  ar- 
restments used  by  these  claimants  in  the  nands  of  the 
executors  in  Guernsey  are  inept,  in  respect  that,  during 
the  life  of  Charles  Bell,  his  father,  the  claimants'  debtor, 
William  Anthony  Bell,  has   no  claim  upon  George 
Bell's  succession, — cannot  affect  the  fund  in  mediOf 
and  cannot  be  given  effect  to  in  any  way  in  the  present 
process.     (7>)  The  arrestments  used  by  these  claimants 
in  the  hands  of  the  executors,  by  edictal  citation  in 
Scotland,  are  incompetent  and  ineffectual — in  respect 
of  want  of  jurisdiction  against  the  executors ;  in  respect 
that  the  funds  of  George  Bell's  succession  in  Scotland 
are  not,  and  were  not,  at  the  date  of  the  said  arrest- 
ments, in  the  hands  of  the  executors ;  in  respect  that 
the  said  arrestments  could  not  attach  any  other  portion 
of  the  executry  funds ;  and  in  respect  that  the  execu- 
tors are  not  indebted  to  William  Anthony  Bell,  and 
will  not  be  so  during  the  life  of  his  father,  Charles 
Bell.    (8.)  The  actions  of  furthcoming,  raised  by  these 
claimants  against  the  executors,  are  incompetent,  in 


respect  of  want  of  jurisdiction.  (90  These  actions 
are  incompetent,  in  so  far  as  they  are  founded  upon 
the  arrestments  used  in  Guernsey,  in  respect  that  these 
arrestments  are  ineffectual ;  and  dlso,  in  respect  that 
they  can  only  be  enforced  in  the  courts  of  that  island. 
(10.)  These  actions  are  ineffectual,  in  so  far  as  they 
proceed  upon  the  arrestments  in  Scotland ;  inasmuch  as 
these  arrestments  are  themselves  ineffectual.  (H*)  It 
was  not  competent  for  these  claimants  to  found  juris- 
diction in  Scotland  against  the  executors,  by  arresting 
any  of  the  funds  in  Scotland  belonging  to  the  late 
George  Bell,  in  respect  the  executors  had  not  expede 
confirmation  of  these  funds:  Houston,  3d  February 
1 824, 2  Shaw,  672.  ( 1 2.)  No  aTrestmeniaJurisdictianit 
fundandcB  eausay  can  give  jurisdiction  to  the  courts  of 
this  country  against  executors  of  a  foreigner,  themselves 
resident  in  a  foreign  country,  where  their  office  falls  to 
be  executed,  and  is  in  the  course  of  judicial  execution, 
to  the  effect  of  making  them  account  here  for  the  exe- 
cution of  their  office:  Brown's  Trustees,  17th  Decem- 
ber 1830,  9  Shaw,  224. 

The  Lord  Ordinary,  Corehouse,  before  whom  the  case 
came  to  depend,  ordained  tlie  raisers  to  consign  the  sum 
in  bank,  and  ordained  the  parties  to  prepare  a  case  for 
the  opinion  of  counsel  in  Guernsey,  '*  on  the  powers 
and  duties  of  executors"  in  Guernsey  in  regard  to 
sums  similarly  situated  with  the  present.  An  opinion 
was  returned  favourable  to  the  executors. 

**  20rA  December  1837 The  Lord  Ordinary  having  heard 

Messrs  Ramage  and  Craig,  separate  claimants,  on  the  one  side, 
and  the  executors  of  the  late  George  Bell  on  the  other, — these 
three  parties  being  the  only  claimants  in  this  multiplepoinding, 
— and  considered  the  process,  prefers  the  said  executors  in  terms 
of  their  claims,  and  decerns ;  finds  them  entitled  to  expensep, 
appoints  an  account  thereof  to  be  given  in,  and,  when  lodged, 
remits  the  same  to  the  auditor  to  tax  and  to  report ;  and  quoad 
the  ordinary  action,  appoints  the  cause  to  be  enrolled. 

"  Note The  late  George  Bell  was  a  foreigner,  and  died 

domiciled  in  Guernsey.  He  settled  his  afiairs  by  a  will  executed 
there.  The  preferred  claimants  are  the  sole  executors  under 
that  will.  They  also  are  foreigners  resident  and  domiciled  in 
Guernsey,  and  it  is  there  that  the  will  must  be  administered. 
Accordingly,  proceedings  necessary  for  its  administration  have 
been  adopted,  and  some  of  them  are  still  in  dependence  in  the 
courts  of  that  island.  There  is  no  charge  of  delay,  or  of  any 
improper  management  on  the  part  of  the  executors,  nor  has 
it  been  said  that  the  funds  are  in  danger  from  being  under  their 
charge.  At  the  period  of  the  deceased's  death,  part  of  his 
estate,  amounting  to  about  £4000,  was  in  the  hands  of  three 
Scotch  trustees,  who  held  it  under  a  trust  from  him,  which  had 
empowered  them  to  collect  his  debts  here,  and  to  bring  the  pro- 
duce under  the  operation  of  any  will  he  might  leave.  Mr  Alex- 
ander Craig,  one  of  the  postponed  claimants,  is  one  of  these  trus- 
tees. The  executors  demanded  the  money.  On  which  the 
trustees  first  endeavoured  to  retain  it  in  payment  or  security  of 
legacies  said  to  be  due  to  some  of  themselves,  or  to  relations  in 
whom  they  were  interested ;  and  then  raised  this  multiplepoind- 
ing, in  which,  on  the  averment  of  double  distress,  they  c»U  on 
all  parties  to  dispute  their  preferences. 

*'  The  only  pardes  who  have  claimed  are  the  executors,  who 
merely  claim  to  have  the  whole  fund  brought  under  the  opera- 
tion of  the  will ;  and  Messrs  Craig  and  Ramage,  who  make  se- 
parate claims,  but  whose  cases  are  precisely  the  same.  They 
are  creditors  of  William  Anthony  Bell,  who,  as  a  residuary  le- 
gatee, is  endtled  to  a  certain  portion  of  the  residue  of  the  suc- 
cession, but  even  this  only  after  the  death  of  his  £sther,  who 
has  the  liferent  of  it,  and  on  the  statement  that  they  have  va- 
lidly attached  the  X4000,  which  is  the  sum  in  medio^  their  claim 
19,  that  each  of  them  shall  be  ranked  on  the  fund  *  to  the  effect 
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of  realising  the  fair  amount  of  William  Anthony  Bell's  interest 
in  the  succession,  or  so  much  thereof  as  will  pay  the  sums  due 
to  him.' 

"  Messrs  Craig  and  Ramage  maintain  that  the  case  is  vir- 
tually decided  already  in  their  favour  by  an  interlocutor  pro- 
nounced by  Lord  Corehouse  on  the  25th  of  November  1836. 
The  parties  differ  as  to  what  was  understood  to  have  been  de- 
cided at  the  time  by  that  judgment ;  but  considering  its  terms 
and  oljecty  the  Lord  Ordinary  thinks  that  this  competition  be- 
tween the  claimants  themselves,  stands  expressly  reserved. 

''  In  this  situation,  the  Lord  Ordinary  prefers  the  executors  on 
two  pounds;  !<(,  He  does  not  think  that  the  diligences  of 
Craig  and  Baroage  have  attached  the  fund.  Some  of  their  pro- 
ceedings are  plainly  inept ;  such  as  their  arresting  in  the  hands 
of  the  trustees,  who  were  not  debtors  to  William  Anthony  Bell, 
their  debtor,  and  then  attempting  to  arrest  in  the  hands  of  the 
executors  in  Guernsey  edictally.  They  further  say,  that  they 
arrested  to  found  jurisdiction ;  that  having  done  this,  they  exe- 
cuted an  action  of  furthcoming  against  the  executors ;  and  that 
on  the  dependence  of  this  action,  they  also  arrested ;  and  it  is 
on  these  steps  that  they  chiefly  rely.  But,  independently  of 
other  objections,  the  whole  of  their  proceedings  are  made  in- 
operative by  the  single  fact,  that  the  executors  are  not,  and 
never  were,  the  debtors  of  William  Anthony  Bell,  and  that 
t|iere  is  noUiing  in  the  conduct  of  the  executors,  or  in  (he  con- 
dition of  the  fund,  which  requires  the  claimants  to  have  their 
ultimate  claim  secured,  so  fiir  as  appears  in  this  action.  2d, 
Even  though  the  fund  had  been  effectually  attached,  the  claim 
of  Messrs  Ramage  and  Craig  in  this  multiplepoinding  could  not 
be  sustained,  without  compelling  the  executors,  who  are  foreign 
administrators,  not  said  to  be  managing  improperly,  and  subject 
to  a  foreign  court,  to  enter  into  a  general  accounting  here ;  and 
without  adopting  the  principle  that  such  administrators  can  be 
compelled  to  account  in  any  country  where  any  creditor  of  any 
legatee  may  attach  part  of  the  estate. 

*'  William  Anthony  Bell's  right  is  a  prospective  share  of  the 
residue ;  and  residue  can  never  be  ascertained  till  the  whole 
property  is  collected  and  the  trust  ready  to  be  closed ;  and  this 
involyes  the  consideration  of  all  the  dairos,  and  all  the  debts, 
and  all  the  duties  of  the  executors,  under  a  foreign  law  inter- 
preting and  controlling  the  management  of  a  foreign  trustee. 
And  ev$n  if  the  amount  of  his  share  were  fixed,  it  is  not  yet 
due ;  and  the  executors  are  bound  to  lay  it  out  in  the  best  way 
for  the  liferenter,  which  certainly  is  not  by  having  it  locked  up 
in  a  Scotch  bank.  These  two  claimants  say  that  they  are  en- 
titled to  have  the  preference  they  have  obtained  secured,  and 
that  it  will  be  lost  if  the  money  be  allowed  to  go  out  of  the 
country ;  but  they  are  not  entitled  to  have  it  secured  in  the  way 
they  claim.  What  if  William  Anthony  Bell  had  made  the  same 
claim  directly  in  his  own  person  ?  Could  he,  a  postponed  claim- 
ant on  the  residue,  and  only  entitled  to  claim  under  the  will, — 
that  is,  through  the  executors, — have  compelled  them  to  ac- 
count to  him  in  Scotland,  and  at  present  ?  The  law  of  Guernsey 
has  said  the  reverse,  and  authoritatively  in  this  very  case.  The 
Lord  Ordinary  would  have  taken  this  view  on  principle,  even 
though  the  two  precedents  of  Brown,  17th  December  1830, 
and  of  M'Blaster,  7th  June  1833,  had  not  been  before  him." 

Craig  and  Ramage  reclaimed,  At  advising,  after 
hearing  counsel  for  the  reclaimers,  but  without  calling 
on  the  counsel  for  the  executors  to  reply, 

Lord  President The  Court  is  decidedly  of  opinion  that 

it  is  incompetent  to  interfere  with  these  executors  in  Guernsey 
in  the  execution  of  their  duty.  It  is  incumbent  on  them  first 
to  collect  the  funds,  and  then  all  claims  on  the  residue  will  be 
discussed ;  but  they  are  entitled  to  apply  the  residue. 

Lord  GiUie$, — If  we  shall  suppose  that,  by  the  law  of  Guern- 
sey, the  executors  are  not  due  any  thing  to  Anthony  Bell,  how 
can  we  interfere  ? 

The  Court  unanimously  adhered, 

lAtrd  Ordinary,  Cockbum Act.  Dean  of  Faculty  (Hope), 

Neaves ;  W.  Miller,  SoUcitor,  Agent Alt.  D.  M'Neill,  H.  J. 

Robertson;  H.  Graham,  W.S., -^^r^n^ N.,  Clerk [G.D.F.] 
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Second  Divisioir. — (J.D.M.) 

No.  148. — A.  and  R.  Brodie,  Raisers. 

Eliott's  Trustees,        -        -        -    ^ 
Joseph  Brookes  Yates  and  Manda-  f 

TORY,  '  "  "  I 

James  Macallan,  W.S^  -  j 

Agreement — Trust — Adj udication — Preference — Certain  ere" 
ditorg,  in  consideration  of  a  trust  fir  behoof  of  creditors,  and 
of  a  relative  personal  bond  for  £30,000,  granted  hjf  their  debtor 
to  the  trustees,  on  which  inhibition  was  used  for  the  purpose  of 
securing  the  debtor's  estate  against  the  contraction  of  future 
debts,  and  the  diligence  of  nou-acceding  creditors,  having  agreed 
to  waive  their  individual  rights  to  use  dihgenee  during  three 
gears — Held  that  the  trustees  could  not,  after  the  expiry  of 
that  period,  adjudge  upon  the  personal  bond  the  debtor's  estate, 
to  tlie  prejudice  of  the  individual  rights  of  these  acceding  ere- 
ditors. 

This  was  a  process  of  multiplepoinding  brought  by 
the  raisers,  tenants  on  the  estate  of  Wells,  the  pro- 
perty of  Sir  William  Francis  Eliott  of  Stobs  and 
Wells,  the  fund  in  medio  consisting  of  certain  rents 
payable  by  them. 

The  circumstances  out  of  which  the  competition 
arose  are  these :  Sir  William  Eliott's  affairs  having  be- 
come embarrassed,  he,  in  the  year  1828,  executed  a 
trust-disposition,  conveying  the  estate  of  Stobs  to  trus- 
tees for  behoof  of  his  creditors.  At  that  time,  though 
infeft  as  heir  of  entail  in  the  estates  of  Wells,  he  had 
not  obtained  possession.  With  this  trust  the  creditors 
were  dissatisfied,  but  they  appointed  a  committee  to 
examine  into  the  state  of  Sir  William's  afiairs,  who, 
after  inquiry  and  communing,  reported  : 

"  Sd,  That,  on  Sir  William*!  accession  to  Wells,  the  above 
money  allowance  shall  cease,  he  /etaining  the  Castle  of  Stobs, 
and  lands  connected  therewith,  and  the  furniture  and  stocking ; 
and  shall  fivther  appropriate,  for  the  purposes  of  the  tru»t,  a 
clear  yearly  sum  of  £700  from  the  rents  of  Wells,  and  for  which 
an  heritable  hond  of  annuity  shall  immediately  be  granted  in 
favour  of  the  trustees,  upon  which  they  shall  be  infeft :  4th, 
That  for  the  security  of  the  creditors,  that  Wells  shall  not  be 
burdened  to  their  prejudice,  prior  to  the  expiry  of  the  three 
years  during  which  their  real  diligence  is  restrained  under  the 
proposed  arrangements.  Sir  William  shall  execute  a  bond  for  the 
sum  of  £30,000,  on  which  inhibition  shall  he  used  in  name  of 
the  trustees." 

This  report  was  approved  of,  and  a  committee  was 
appointed  to  **  superintend  the  alteration  of  the  trust- 
deed  and  deed  of  accession." 

On  the  22d  of  January  1829}  at  a  meeting  of  Sir 
William  Eliott's  trustees,  and  of  the  committee  of  ere* 
ditors,  certain  drafts  of  deeds  were  considered*  along 
with  a  relative  skeleton  of  a  supplementary  trust-dis- 
position, in  which  certain  *'  claims  would  be  expressly 
conveyed,  and,  along  with  the  heritable  bond  of  an- 
nuity, would  be  embodied  a  personal  bond  by  Sir  Wil- 
liam Eliott  for  £30,000,  with  a  view  to  found  dili- 
gence, and  in  lieu  of  which  it  had  at  one  time  been 
thought  that  a  bill  might  suffice."  The  arrangement 
thus  concluded  betwixt  Sir  William  Eliott,  his  former 
trustees,  and  his  creditors,  was  carried  into  effect  by 
the  execution  of  the  following  deeds : 

The  firsi  was  a  supplementary  trust-disposition  by 
Sir  William,  with  concurrence  of  Sir  James  Boswell, 
Sir  George  Sinclair,  and  Mr  James  Brown,  accountant, 
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the  trustees  who  had  been  appointed  under  the  prior 
tnist,  narrating  these  facts  and  proceedings, — the  de- 
claration and  condition  contained  in  the  fourth  head 
of  the  former  report  of  the  committee,  being,  <<  that 
for  the  security  of  the  creditors,  that  the  estate  of 
Wells  shall  not  be  burdened  to  their  prejudice,  prior 
to  the  expiry  of  the  three  years  during  which  their 
real  diligence  is  restrained  under  the  proposed  arrange- 
ments. Sir  William  shall  immediately  execute  a  bond 
for  the  sum  of  £30,000,  on  which  inhibition  shall  be 
used  in  the  name  of  the  trustees."  The  deed  con- 
tained direct  reference  generally  to  the  report  of  the 
committee. 

The  next  deed  was  a  bond  to  the  trustees  for  £30,000, 
and  of  annuity  of  £700,  out  of  the  rents  of  Wells. 
This  deed  likewise  bore  express  reference  to  the  com- 
mittee's report. 

The  third  deed  was  that  of  accession  by  the  credi- 
tors, proceeding  on,  and  referring'  to  the  narrative  of 
the  other  two.     By  this  the  creditors  agree 

"  to  supersede  and  refrain  from  using  any  diligence,  either  real 
or  personal,  for  recovery  of  onr  said  debts,  until  the  said  trust 
shall  be  brought  to  a  termination,  except  as  against  the  estate 
of  Wells,  or  any  other  lands  or  estates  to  whid^  I,  the  said  Sir 
William  Francis  Eliott  may  hereafter  succeed,  as  to  which 
we  reserve  our  right  to  proceed  with  real  diligence,  upon  the 
expiration  of  three  years  after  the  period  when  the  said  Sir 
William  Francis  Eliott  shall  become  legally  entitled  to  enter 
into  possession  of  the  lands  and  estate  of  Wells,  in  the  event  of 
our  debts  not  being  fully  paid  during  the  intermediate  period ; 
declaring,  that  immediately  after  the  lapse  of  the  said  period,  it 
shall  be  competent  and  lawful  to  us  and  our  foresaids  (and  we 
hereby  accordingly  expressly  reserve  the  power)  to  proceed  with 
our  diligence  against  such  lands  and  estates,  and  to  follow  out 
the  same  to  a  conclusion,"  &c 

The  trustees  afterwards  granted  to  Sir  William  a 
declaration  (referring  to  the  other  deeds), 

"  Utf  That  we  shall  use  such  diligence  as  may  be  necessary 
00  the  said  bond,  only  in  security  and  for  behoof  of  the  said 
creditors,  and  that  no  ultimate  diligence  by  caption  shall  fol- 
low thereon  at  the  instance  of  us  or  our  succeisors  against 
him," 

In  March  1833,  the  claimant,  Mr  Yates,  a  consent- 
ing creditor  to  the  trust,  raised  a  process  of  acljudica- 
tion  against  Sir  William  Eliott,  libelling  on  a  decree 
of  constitution.  On  the  process  being  intimated  as  a 
first  adjudication,  the  other  claimant,  Mr  Macallan, 
also  a  consenting  creditor  to  the  trust,  produced  a  sum- 
mons of  acyudication  at  his  instance.  The  two  sum- 
monses were  conjoined ;  and  there  was  afterwards  con- 
joined with  them  a  summons  of  adjudication,  raised  at 
the  instance  of  the  trustees  on  the  personal  bond  for 
£30,000. 

After  obtaining  decree  of  adjudication,  the  claim- 
ants, Yates  and  Macallan,  raised  an  action  of  maills 
and  duties  against  Sir  William  Eliott  and  the  raisers, 
the  tenants  on  the  estate  of  Wells,  and  obtained  de- 
cree in  the  usual  terms.  Sir  William  Eliott's  trus- 
tees likewise  raised  a  process  of  maills  and  duties 
agidnst  Sir  William's  tenants,  in  which  they  obtained 
decree.  They  also  raised  letters  of  arrestment  on  the 
personal  bond,  which  were  also  executed  against  the 
tenants.  In  virtue  of  the  personal  bond  and  diligence 
upon  it,  the  trustees  claimed  to  be  preferred  **  to  the 
whole  fund  in  medio,  preferably  to  all  the  claimants 


(other  than  one  admitted),  to  the  extent  of  £36,160, 
and  expenses.  The  claimants,  Yates  and  Macallan, 
on  the  other  hand,  in  respect  of  their  decree  of  adju- 
dication and  diligence,  claimed  to  be  ranked  to  the  ex- 
tent of  their  claims  respectively.  The  trustees  like- 
wise claimed  a  preference  over  the  fund,  in  respect  of 
their  infeftment  upon  the  bond  of  annuity. 

With  reference  to  the  claim  under  the  personal 
bond,  the  statement  of  the  trustees  was,  that  "  it  was 
in  every  respect  unqualified,  and  was  intended  by  the 
committee  of  creditors  to  give  full  power  to  the  trustees 
to  use  all  manner  of  diligence  short  of  personal  dili- 
gence against  Sir  William  Eliott."  On  the  other  hand, 
the  claimants  maintained  that  it  was  granted  merely 
for  a  special  temporary  purpose,  which  it  served,  and 
that  it  could  not  thereafter  be  legally  made  the  founda- 
tion of  any  diligence  by  the  trustees  for  any  purpose 
whatever. 

The  trustees  pleaded — 1.  Their  infeftment  in  the 
lands,  upon  the  bond  of  annuity,  being  long  prior  in 
date  to  any  of  the  decreets  of  adjudication,  they  were 
entitled  to  be  preferred  to  the  fund  in  medio^  in  manner 
set  forth  in  their  claim.  2.  The  arrestments  used  by 
them,  and  the  decreets  of  adjudication  and  of  maills 
and  duties  at  their  instance,  following  on  the  personal 
bond  in  their  favour,  entitled  them  to  be  ranked  prefer- 
ably to  the  other  claimants  on  the  fund. 

Messrs  Yates  and  Macallan  pleaded — That  they 
were  entitled  to  preference,  in  respect  of  having  legally 
adjudged  from  the  proprietor  the  lands,  of  certain  parts 
whereof  the  funds  in  medio  were  the  rents,  and  having 
thereupon  obtained  decree  of  maills  and  duties  for 
payment  of  said  rents  by  the  raisers  of  this  process. 
The  adjudication  and  other  proceedings  under  the  per- 
sonal bond,  founded  on  by  Sir  William  Eliott's  trus- 
tees, did  not  confer  any  preference,  or  right,  or  claim 
whatever  upon  them  over  the  fund  in  medio^  in  respect 
— let.  The  bond  on  which  the  adjudication,  &c.  pro- 
ceeded, having  been  granted  for  a  special  and  different, 
and  a  temporary  purpose,  could  not  be  made  the 
foundation  of  diligence  after  that  purpose  was  served : 
2dy  No  valid  adjudication  could  proceed  for  the  indi- 
vidual creditors,  upon  the  indefinite  bond  for  £30,000, 
none  of  the  debts  being  specified  in  the  adjudication — 
none  of  the  documents  being  produced  or  libelled  on — 
no  opportunity  afforded  of  investigating  the  claims  of 
the  creditors,  or  their  right  of  competition,  and  many 
of  said  claims  not  being  legally  constituted  as  against 
Sir  William  Eliott,  nor  ranked  upon  the  estate :  3^^, 
The  distribution  under  the  adjudication  was  inextri- 
cable and  impossible,  and  the  adjudication  itself  bad,  on 
the  ground  of  pluris  petitio.  As  the  trustees  were 
culpably  negligent  in  recovering  the  arrears  of  annuity 
alleged  to  be  due  under  the  heritable  bond  of  annuity 
founded  on  by  them,  they  were  not,  to  the  extent  of 
those  arrears,  entitled  to  a  preference  over  any  part  of 
the  fund  in  medio,  in  competition  with  the  other  claim- 
ants. 

"  Uth  November  1837.-^Tbe  Lord  Ordinary"  "  Finds  that 
no  relevant  or  sufficient  objectioa  has  been  condescended  on  to 
the  claim  of  preference  advanced  by  £liott*s  trustees  for  the 
sums  of  annuity  due  to  them  under  the  bond  of  annuity  for 
£700,  referred  to  in  the  proceedings,  their  infeftment  thereon, 
and  the  arrestments  used  by  them ;  and  to  this  extent  prefers 
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them  accordingly  primo  loco  :  Finds  that  the  claimants  Joseph 
Brookes  Yates  and  James  Macallan,  are  by  their  adjudications 
preferable  to  the  claimants,  the  trustees  of  Sir  William  Francis 
Eliott,  Baronet,  in  so  far  as  the  claim  of  the  latter  is  founded 
on  their  adjudication  led  on  the  bond  for  £30,000  granted  in 
their  favour  by  the  said  Sir  William  F.  Eliott ;  and  prefers  the 
said  claimants,  Joseph  Brookes  Yates  and  James  Macallan,  pari 
passu  accordingly  ;  and  with  these  findfings  appoints  the  case  to 
be  enrolled :  Finds  the  claimants,  Yates  and  Macallan,  entitled 
to  the  expenses  of  the  principal  discussion,  subject  to  modifica* 
tion,  in  respect  of  the  point  raised  regarding  the  annuities  hereby 
decided  against  them. 

"  Note, — On  reconsidering  this  case,  with  the  aid  of  the  able 
argument  in  the  revised  cases,  the  Lord  Oidinary  is  satisfied 
that  the  adjudication  of  the  trustees  cannot  be  sustained,  in 
competition  with  the  adjudications  of  the  other  claimants,  le- 
gally deduced  in  terms  of  the  express  right  reserved  to  them. 
He  is  of  opinion,  that  from  the  terms  of  the  bond,  proceeding 
expressly  on  the  previous  arrangements,  and  specially  from  the 
terms  of  the  supplementary  trust-deed  and  deed  of  accession, 
with  which  it  must  be  held  to  stand  inseparably  connected,  it 
affords  no  warrant,  according  to  its  true  meaning  and  purpose, 
for  adjudging  the  estate  of  Wells,  after  the  expiry  of  the  three 
years,  to  the  prejudice  of  the  individual  creditors,  who,  in  con- 
sideration of  the  trust,  and  of  that  very  bond,  consented  to 
waive  their  own  right  to  use  diligence  during  that  period.  He 
thinks  that  the  limited  purpose  of  it,  to  protect  the  creditors 
against  the  contraction  of  future  debts,  or  the  diligence  of  any 
creditors  not  parties  to  the  trust,  during  the  period  for  which 
they  engaged  to  supersede  diligence  at  their  own  instance,  is 
very  plainly  expre^ed  in  the  bond  itself,  considered  in  connec- 
tion with  the  supplementary  trust-deed,  and  the  report  of  the 
committee  expressly  referred  to,  on  which  the  whole  transaction 
proceeded.  There  can  be  no  room  for  the  supposition  of  any 
change  of  intention  in  the  parties ;  because  the  report  is  in  ex- 
press terms  adopted  as  the  basis  of  every  one  of  the  deeds  at 
the  dates  of  them.  With  regard  to  the  declaration  of  trust,  the 
claimants,  Yates,  &c.  seem  to  be  in  a  mistake  in  stating  that  it 
'Was  not  under  the  notice  of  the  committee.  But  this  is  of  no 
real  consequence.  For  though  that  deed,  the  particular  pur- 
pose of  which  was  to  prevent  the  use  of  personal  diligence 
against  Sir  William  Eliott  even  within  the  three  years,  is  ex- 
pressed more  loosely  in  other  respects  than  the  other  deeds,  the 
effect  of  it  is  wholly  dependent  on  the  true  character  of  the 
supplementary  trust,  and  the  bond  in  connection  with  it ;  and 
the  LfOrd  Ordinary  is  of  opinion  that  the  words  relied  on  by  the 
trustees,  in  relation  to  the  object  of  the  bond,  as  being  to  enable 
them  '  to  raise  all  manner  of  legal  diligence  thereon,  for  behoof 
of  the  creditors  of  Sir  William  Eliott,'  cannot  be  separated 
from  the  words  which  follow :  '  and  for  their  security  against 
any  debts  hereafter  to  be  contracted  by  him,'  or  from  the  ex- 
press declaration  that  it  is  only  *  in  fulfilment  of  the  agreement 
under  which  the  said  bonds  were  executed'  that  this  deed  is 
granted  at  all.  The  true  meaning  seems  to  be,  that  the  trus- 
tees were  to  be  enabled  to  use  diligence  for  behoof  of  the  cre- 
ditors, and  for  their  behoof  in  securing  them  against  future  debts 
— the  latter  clause,  with  reference  to  the  agreement,  merely  ex- 
plaining in  what  respect  and  to  what  end  it  was  to  be  used  for 
their  behoof.  At  any  rate,  it  seems  to  be  impossible  to  hold 
a  deed  of  this  kind  was  meant,  or  can  be  construed  to  control  or 
alter  the  purpose  and  limited  object  expressly  declared  by  the 
other  substantive  deeds  which  constitute  the  agreement  of  the 
parties. 

"  The  manner  in  which  the  trustees  proceeded,  by  using  in- 
liibition  immediately,  and  abstaining  from  any  other  measure. 
Strongly  confirms  this  as  the  truth  and  justice  of  the  case.  The 
proceedings  quoted  by  them  as  tending  to  show  the  contrary, 
appear  to  have  taken  place  after  the  idea  was  suggested,  pro- 
Imbly  from  imperfect  acquaintance  with  the  real  transaction,  of 
turning  the  bond  to  a  different  purpose. 

"  The  Lord  Ordinary  is  far  from  being  satisfied  with  the 
nnswer  made  to  the  separate  objection  to  the  validity  of  the  ad- 
judication from  the  indefinite  nature  of  the  bond.  He  doubts 
whether  it  is  any  good  answer  to  say,  that  the  adjudication  is 


only  used  for  security,  and  that  the  amount  of  the  debts  may 
be  ascertained  in  the  ranking.  The  difficulty  is,  that  however 
legally  effectual  the  bond  might  be  in  itself,  it  may  have  re- 
quired constitution  of  a  specific  debt  before  adjudication  of  real 
estate,  whether  for  security  or  pajrment,  could  proceed.  But 
he  only  expresses  this  as  a  serious  doubt ;  and  means  to  put  his 
judgment  on  the  other  ground — the  true  meaning  and  legal  im- 
port of  the  deeds. 

*'  With  regard  to  the  question  concerning  the  arrears  of  an- 
nuity, the  Lord  Ordinary  thinks,  that,  in  the  circumstances,  no 
relevant  objection  has  been  condescended  on.  The  claimants 
merely  say  that  no  diligence  was  used  for  their  annuiUes.  In 
this  they  appear  not  to  be  correct,  as  arrestments  were  used. 
But,  independent  of  this,  these  annuities  were  secured  by  in- 
feftment ;  and  it  would  be  a  great  deal  too  sharp  to  say,  that 
the  trustees  had  lost  such  a  security  because  they  did  not  use 
and  proceed  with  diligence  upon  every  failure  of  the  debtor  to 
pay.  There  might  be  a  case  in  which  negligence  would  infer 
such  a  forfeiture.  But  there  must  be  much  stronger  facts  than 
any  thing  stated  in  this  case  to  warrant  such  a  result" 

Both  parties  reclaimed.     On  advising, 

Lord  Justice- Clerk I  agree  with  the  Lord  Ordinary  on 

both  points.  It  is  our  clear  duty  to  consider  the  whole  of  the 
deeds  together ;  and  it  is  necessary  also  to  take  into  view  the 
proceedings  of  the  creditors,  to  which  reference  is  made  through- 
out the  whole  of  the  deeds.  Now,  taking  all  these  into  con- 
sideratton,  the  nature  of  the  transaction  was  manifest.  The 
meaning  and  purpose  of  the  bond  for  £30,000  clearly  was  to 
prevent  separate  diligence  being  done  by  the  creditors  during 
the  three  years,  and  the  other  daimants  were  quite  entitled,  at 
the  expiry  of  that  time,  to  use  their  rights. 

Lord  Meadowhank That  is  my  opinion.     Taking  the  whole 

deeds  together,  and  looking  at  the  minutes  of  the  creditors,  the 
meaning  of  the  transaction  is  quite  clear. 

Lord  Medwyn  concurred. 

Lord  Glenlee  absent. 

Their  Lordships  then  refused  both  the  reclaiming 
notes,  and  remitted  to  the  Lord  Ordinary. 

Lord    Ordinary,    Moncreiff. —For    Eliott* s     Trustees,    D. 

M'NeiU;  Home  and  Rose,  W.S.,  Agents For  Messrs  Yates 

and  Macallan,  Whigham,  G.  G.  Bell ;  Ainslie,  Macallan  and 
Graham,  W.S.,  Agents — Mr  Ferguson,  Clerk [J.D.M.] 


17 th  February  1838. 
First  Division. — (G.D.F.) 

No.  149. — JoHW  Thomson,  Pursuer^  v,  Colin  Camp- 
bell, Trustee  of  the  late  Colin  Tkomsofiy  Misses 
Janet  Wallace  and  Ann  Wallace,  and  their 
Tutors  and  Cubatobs,  Defenders* 

Trust — Trustees— Liability  —  Omissions— Culpa  Lata — Part- 
nership— A  partg,  connected  as  partner  witk  an  extenaivs  tnd- 
ing  company,  died  leaving  kis  property,  keritable  and  moveable, 
in  the  hands  of  trustees, — a  great  portion  of  his  property  eoS' 
sisting  of  the  stock  of  the  company.  Hie  trustees  made  so 
inquiries  at  the  partners  as  to  the  securities  the  deceased  part' 
ner  had  undertaken  with  the  company,  nor  did  the  truster  leave 
any  note  of  them  ;  and  as  the  company  was  in  undoubted  credit, 
the  funds  in  the  hands  of  the  company  belonging  to  the  truster, 
were  allowed  to  remain  with  the  company.  The  coa^any  be- 
came  bankrupt,  when  a  claim  was  made  against  the  trustees  for 
payment  of  an  old  cask-credit,  in  which  the  truster  had  been 
an  obligant  with  the  compare,  and  on  which  one  of  the  trustees 
stood  as  cautioner — Held  that  culpa  lata  was  not  imputable  to 
the  trustees,  and  that  they  were  not  persomaUy  liable  for  the 
amount,  though  the  existence  of  the  bond  might  Have  been  dis* 
covered  by  the  trustees,  and  they  might,  while  the  con^pany 
was  solvent,  have  obtained  the  liberation  of  the  trusters  repre- 
sentatives :  (2.)  That  though  one  of  the  trustees  toas  cau- 
tioner in  the  cash-credit,  yet,  as  he  averred,  that  at  the  distance 
of  time  he  had  forgotten  that  he  had  signed  the  bond,  and 
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nothing  was  pruved  to  $hqitf  hU  knowledge  of  its  existence^^ 
Circumstances  in  which  the  Court  held,  that  this  did  not  infer 
personal  responsibility  as  for  culpa  lata,  either  aaainst  himself 
or  his  co-trustees, — Obiter,  that  the  truster  ought  to  have  left 
a  tote  of  his  liabilities. 

The  late  Colin  Thomson,  some  time  merchant  in 
Glasgow,  who  was  insane  for  some  years  before  his 
death,  died  in  February  1819}  leaving  a  trust-disposi- 
tion and  settlement  of  date  September  1816,  whereby 
he  conveyed  to  Colin  M'Lachlan,  Colin  Campbell  the 
defender,  Archibald  Wallace,  the  father  of  the  defen* 
ders,  and  others,  as  trustees,  his  heritable  and  moveable 
property  for  certain  purposes,  inter  cdic^  the  one-half 
of  the  free  residue  to  be  paid  over  by  the  trustees  to  the 
truster's  brother  Henry,  and  the  other  half  to  be  held  by 
them  for  the  liferuit  of  the  said  Henry  Thomson,  exclu- 
sive of  the  right  olhis  creditors,  with  the  fee  to  his  chil- 
dren. The  deed  di4  not  provide  that  the  trustees  were 
not  to  be  responsible  for  omissions,  but  that  each  was  to 
be  liable  only  for  his  %wn  intromissions,  and  they  were 
besides  to  act  as  gratuitous  trustees,  A  considerable 
portion  of  the  funds  of  the  truster,  at  the  time  of  his 
death,  consisted  of  stock  or  interest  in  the  house  of  G. 
and  R.  Dennistoun  and  Cuupany  of  Glasgow,  of  which 
firm  he  was  a  partner ;  and  by  the  balance-sheet  of  the 
company,  it  appeared  that,  a\  the  time  of  his  death,  a 
sum  of  about  £14,000  was  ^e  to  him  or  his  repre- 
sentatives. Henry  Thomson  disd  in  July  1824,  leaving 
two  children,  the  pursuer  and  t  sister.  The  trustees 
had,  previously  to  Henry's  deati,  entered  upon  their 
office,  and  paid  over  certain  suu%  of  money  towards 
the  liferent  use  of  Henry ;  and  a!ter  his  death,  they 
paid  the  pursuer,  as  one  of  his  children,  certain  other 
sums  of  money  towards  the  fee.  The  trustees,  in  the 
course  of  management,  appointed  as  factor,  first  a  Mr 
M'Lachlan,  and  subsequently  a  Mc  Cuthbertson,  to 
manage  the  afiairs,  with  salaries :  the  deed  however 
contained  no  power  to  appoint  factors  at  all. 

The  pursuer,  previous  to  raising  this  action,  executed 
an  assignment  of  his  claims  on  the  trust-estate,  to  the 
extent  of  £500,  in  favour  %{  C.  F.  Davidson,  W.S. 
This  action  was  raised  by  hin  and  his  assignee,  against 
the  trustees  of\he  late  Colin  Thomson,  for  the  purpose 
of  effecting  a  count  and  recloning  as  to  their  intro- 
missions with  the  estate.  Ii  the  action  so  raised,  the 
trustees  lodged  accounts  of  intromissions  had  by  the 
two  factors,  M'LAchlan  ani  Cuthbertson,  who  had 
acted  in  that  capacity,  receivhg  for  their  services  about 
£1400. 

To  these  accounts  various  objections  were  stated.  In 
particular,  the  pursuers  objetted  to  the  trustees  taking 
credit  for  a  sum  of  £2128.  13.  7^  paid  by  them  to  the 
Commercial  Bank,  to  retire  a  bond  for  £2000  and  in- 
terest In  regard  to  this  k>nd,  it  appeared  that  the 
truster  had  been  an  obligait  to  the  Commercial  Bank 
for  a  cash- credit  to  be  opiated  on  by  the  firm  of  G. 
and  R.  Dennistoun  and  Gmpany. 

The  bond  was  dated  Jily  and  August  1817.  It  was 
signed  by  the  company  frm  of  G.  and  R.  Dennistoun 
and  Company  only,  and  lot  by  the  individual  partners, 
but  it  enumerated  in  tie  narrative  the  names  of  the 
several  partners  of  the  firm  as  principals ;  and  Colin 
Campbell,  the  defender,and  John  Alston  of  Westerton, 
signed  the  deed  as  caitioners.    At  Thomson's  deathi 


Dennistoun  and  Company  were  quite  solvent,  but  they 
l^ecame  bankrupt  in  February  1826,  and  it  was  denied 
by  the  pursuer  that  the  company  were  solvent  till  the 
day  of  their  bankruptcy,  or  for  some  years  before. 

The  pursuer  averred,  that  the  fact  of  Colin  Thom- 
son's death,  which  took  place  in  February  1819,  was 
duly  notified  to  the  bank,  or  at  all  events,  that  it  was 
known  to  them.  Farther,  it  was  averred,  that  on  his 
death  his  representatives  had,  in  terms  of  the  deed  of 
copartnery,  no  farther  interest  in  the  firm  of  Dennis- 
toun and  Company ;  and  that  at  the  time  of  his  decease, 
no  balance  was  due  by  the  company  to  the  bank  on  the 
bond  in  question ;  at  all  events,  that  previous  to  the 
bankruptcy  of  the  company  in  February  1826,  any 
balance  which  might  have  been  due  was  previously 
paid. 

The  deed  of  copartnery  did  not  stipulate  for  a  dis- 
solution of  the  company  on  the  death  of  a  partner,  but 
it  contained  a  clause,  whereby  it  was  conditioned  that 
in  the  event  of  such  decease,  the  stock,  trade,  &c., 
should  devolve  on  the  solvent  surviving  partners,  ex- 
clusive of  the  successors  of  the  deceased,  and  that  the 
representatives  of  such  partner  should  only  be  entitled 
to  the  value  of  their  shares,  to  which  he  was  entitled 
as  at  the  balance  of  the  company  books  immediately 
preceding  such  partner's  death.  But  it  was  also  con- 
ditioned, that  the  remaining  partners  of  the  company 
should  have  the  option  of  settling  with  the  represen- 
tatives for  the  balance  so  appearing  and  belonging  to 
them,  by  eight  equal  annual  instalments,  to  be  paid 
subsequent  to  the  decease  of  the  partner. 

It  appeared  that,  on  2d  November  1825,  there  was  a 
balance  in  favour  of  the  company,  due  by  the  bank,  of 
£360,  but  whether  this  was  a  balance  struck  by  the 
bank  on  taking  into  account  the  bond  or  not,  was  a 
matter  which  the  parties  contested ;  for  it  appeared  that, 
on  the  bankruptcy  of  the  company  in  1826,  the  balance 
claimed  on  the  bond  still  amounted  to  £2000.  Pay- 
ment of  this  sum  had  been  demanded  from  the  caution- 
ers, when  one  of  them,  Mr  Alston,  raised  an  action 
against  the  company,  and  against  Thomson's  trustees, 
as  well  as  against  his  co-cautioner,  the  defender  Camp- 
bell, (one  of  the  trustees  of  Colin  Thomson,  the  pur- 
suer's author,)  to  be  relieved  of  the  bond  by  their  pay- 
ing the  balance.  Defences  were  lodged  for  all  the 
parties,  in  which  they  pleaded  the  incompetency  of  the 
action ;  but  in  particular,  Thomson's  trustees  pleaded, 
that  their  constituent,  Colin  Thomson,  had,  on  his 
death,  ceased  to  be  a  partner,  and  that  on  that  event, 
his  representatives  had  no  further  interest  in  the 
company.  This  plea,  the  present  pursuer  stated,  had 
been  iniproperly  withdrawn  from  the  record  by  his 
author's  trustees,  on  the  ground,  he  alleged,  that  they, 
or  one  of  them,  the  defender  Campbell,  had  an  interest 
by  so  doing,  to  keep  up  the  responsibility  against  the 
late  Colin  Thomson's  representatives,  and  so  save  him- 
self and  his  co-cautioner  Alston.  It  appeared  that 
Colin  Thomson's  trustees  paid  up  the  balance  on  the 
bond  to  the  bank,  on  assignation  being  taken  to  keep 
up  the  security  against  the  other  parties.  It  was  al- 
leged that  this  payment  to  the  bank  was  improperly 
made,  because,  on  the  pursuer^s  assumption  that  nothing 
was  due  on  the  bond  at  the  death  of  Colin  Thomson, 
the  payment  so  made  must  have  consisted  of  a  debt 
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accruing  on  the  bond  subsequent  to  the  death,  and  the 
period  when  the  representatives  of  Colin  Thomson 
ceased  to  have  any  interest  in  the  company  affairs.  For 
this  sum  the  defenders  had  taken  credit  in  their  ac* 
counts  of  intromissions.  The  pursuer  stated,  that  sup- 
posing any  balance  was  due  on  the  bond  at  Thomson's 
death,  the  trustees  ought  to  have  compelled  the  com- 
pany to  have  paid  up  the  arrears.  The  above  action 
resulted  in  the  Court  (2d  December  1828),  decerning 
against  Dennistoun  and  Company,  but  no  decerniture 
passed  against  Thomson's  trustees. 

The  pursuer  pleaded — (1.)  That  Mr  Thomson's 
estate  could  only  be  chargeable  with  any  balance  due 
by  Dennistoun  and  Company  at  the  date  of  his  death, 
supposing  that  balance  still  to  remain  unpaid :  That 
the  trustees  were  aware  of  this,  and  also,  that  no  such 
balance  was  then  due,  and  yet  they  voluntarily  and  im- 
properly made  payment  to  the  bank  of  a  balance  which 
they  saw  and  knew  to  have  arisen  long  subsequent  to 
Mr  Thomson's  death,  and  after  his  responsibility  had 
ceased :  (2.)  That  the  bond  granted  by  Mr  Thomson 
to  the  bank,  being  granted  for  the  intromissions  of  a 
company,  consisting  of  certain  partners  specially  enu- 
merated, of  which  he  himself  was  one,  his  death,  if 
known  or  intimated  to  the  bank,*  effectually  put  a  stop 
to  all  liability  on  the  part  of  the  representatives,  in  re- 
gard to  all  future  advances  by  the  bank  to  the  surviving 
partners.  It  was  therefore  the  duty  of  the  trustees  to 
intimate  the  death  by  advertisement,  or  otherwise,  so 
as  to  stop  the  liability  of  Mr  Thomson's  representatives , 
for  the  debts  of  Dennistoun  and  Company,  contracted 
after  the  representatives  had  ceased  to  have  any  interest 
in  the  copartnery,  and  could  derive  no  benefit  there- 
from. If  the  trustees  did  not  intimate  this  to  the  bank, 
they  were  guilty  of  gross  neglect  of  duty,  amounting 
to  culpa  lata  ;  and  if  they  did,  they  equally  neglected 
their  duty  afterwards,  in  collusively  making  payment 
to  the  bank  of  a  sum  for  which  Thomson's  representa- 
tives were  not  liable,  with  the  view  of  protecting  one 
of  their  number,  and  that  more  particularly,  after  they 
had  distinctly  put  a  plea  on  record  to  that  effect 
(3.)  On  the  separate  ground,  that,  supposing  a  balance 
was  due  to  the  bank  by  Dennistoun  and  Company  at 
Mr  Thomson's  death,  the  trustees  were  culpably  negli- 
gent in  not  having  required  G.  and  R.  Dennistoun  and 
Company  to  have  paid  up  all  arrears,  and  delivered  up 
the  bond  to  them,  cancelled,  or  procured  a  discharge 
of  all  claims  at  the  instance  of  the  bank  against 
Thomson's  representatives,  until  these  parties  had  be- 
come bankrupt,  which  only  happened  about  seven 
years  after  Mr  Thomson's  death, — ^they  being  in  the 
perfect  knowledge  of  Mr  Thomson's  obligation  under 
the  bond ;  and  one  of  their  number,  the  present  de- 
fender, Mr  Campbell,  being  himself  a  co-obligant  in 
the  bond.  This  gentleman  was  the  son-in-law  of  Mr 
Dennistoun,  and  nearly  connected  with  Mr  Macgregor 
and  Mr  Buchanan,  two  of  the  other  partners  of  the 
company. 

The  defenders  denied  that  the  company  dissolved 
on  Thomson's  death,  and  they  stated,  that  on  his  death 
the  company  had  taken  the  option  of  paying  his  re- 
presentatives the  balance  appearing  in  their  favour  as 
at  the  balancing  immediately  before  his  death,  amount- 
ing to  about  £14,000  j  and  as  the  bond  was  for  behoof  of 


the  company,  and  the  company  was  solvent  down  to  the 
day  of  their  very  unexpected  bankruptcy  in  1826,  it 
was  left  in  operation  after  Thomson's  death.  Oo  the 
bankruptcy,  the  bank  made  a  claim  for  the  balance  due 
on  the  bond  against  the  company,  the  cautioners  and  the 
trustees  of  Thomson:  the  latter  of  whom  being  advised 
by  counsel  that  they  had  no  defence,  paid  up  the 
account ;  and,  accordingly,  the  trustees  justly  debited 
Thomson's  representatives  with  the  amount  In  an- 
swer to  the  pursuer's  grounds,  they  tnainUined—'XH 
and  2c/,  Mr  Thomson's  estate  was  chargeable  for  the 
balance  arising  under  the  bond,  even  subsequent  to  his 
death,  so  long  as  the  bond  remained  operative  and  un- 
discharged; See  Paterson  r.  Calder,  5th  July  1808; 
Fac.  Coll.  1.  Bell,  369,  370.  Comnercial  Bank  r. 
Callender,  4th  February  1801.  Spiers  v.  Royal  Bank, 
22d  June  1 822.  It  was  stated  in  the  original  defences 
to  Mr  Alston's  action,  that  Mr  Tlt>mson'8  representa- 
tives were  not  in  law  liable  for  the  balance  arising  after 
his  death  ;  but  this  plea  was  nit  maintained,  having 
been  withdrawn  as  untenable  uider  the  advice  of  coun- 
sel. This  was  done,  and  th^  money  paid  bona  fide^ 
and  without  any  collusion  o'  intention  to  benefit  Mr 
Campbell.  3d^  The  trustees  were  not  guilty  of  any 
negligence  in  regard  to  t)e  bond;  although  the  de- 
fender, Mr  Campbell,  bad  8ubscrib<;d  the  bond  in 
1817,  he  did  not  recollect  the  circumstance,  and  the 
existence  of  the  obligation  by  the  truster  was  not. 
known  or  revealed  to  Hr  Thomson's  trustees  until  after 
the  bankruptcy  of  George  and  Robert  Dennistoun  and 
Company ;  none  of  the  documents  falling  under  the 
trust  making  reference  to  the  bond.  In  particular,  the 
existence  of  the  bond  was  neither  necessarily,  nor  in 
point  of  fact,  revealed  to  the  trustees  when  they  settled 
accounts  with  Dennistoun  and  Company.  The  Company 
then  chose  the  alternative  of  paying  the  balance  by  an- 
nual instalments,  as  stipulated  in  the  contract,  and  all 
that  was  requisite  by  the  trustees  was  to  ascertain  the 
amount  of  the  balance.  This  was  regularly  done,  but 
not  until  the  accounts  were  doqueted  and  approved  of 
by  the  pursuer's  own  father.  But  more  particularly 
on  this  head,  though  the  trustees  had  been  certiorated 
of  the  existence  of  the  bend,  and  made  aware  (which 
they  were  not)  that  it  coistituted  a  subsisting  obliga- 
tion against  them  as  representatives  of  the  truster,  there 
was  nothing  in  the  situatbn  of  Dennistoun  and  Com- 
pan3r's  affairs,  or  otherwis,  which  ought  to  have  in- 
duced them  to  demand  piyment  from  the  remaining 
partners  of  the  house.  ?hat  company  was  not  only 
solvent,  but  considered  t03e  flourishing  up  to  the  very 
day  on  which  *they  stoppel  payment. 

"  2d  June  1837 The  Led  Ordinary  having  heard  parties' 

procurators  on  the  objection  mmbered  branch  1.  lit,  In  the 
printed  objecdons  reUting  to  tie  jpayment  of  the  bond  of  credit 
to  the  Commercial  Bank ;  the  objection  3,  branch  6,  as  to  the 
amount  of  factor's  fee ;  and  the  objection  4,  branch  6,  relating 
to  the  amount  of  the  balance  le^  in  the  hands  of  the  factor, 
M'Lachlan, — Repels  the  said  objctions,  and  appoints  the  case 
to  be  called,  that  the  other  objedons  reserved  at  the  debate 
ma^  be  disposed  of. 

.  "\N6tt, — The  first  ohgecdon  mndoned  in  the  interlocutor 
was  originally  maintained  on  twogrounds:  Fir$t,  That  the 
trustees  had  a  good  defence  againt  the  bank,  and  that  they 
collusively  departed  from  it;  and,  Secondly ,  That  they  ought 
to  have  had  a  good  defence  against U,  if  they  had  done  their 
duty,  by  intimating  to  the  bank,  at  tc  date  (of  tb&  death)  of 
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the  truster,  that  the  liability  of  the  trust-estate  for  the  subse* 
quent  operations  on  the  cash-credit  was  withdrawn.  The  first 
ground  of  olirjection  was  given  up,  and  with  good  reason ;  for  it 
was  neither  supported  by  proof,  nor  the  slightest  show  of  pro- 
bability. On  the  second,  the  objector  took  a  diligence  to  re- 
cover evidence  to  show  that  the  bond  of  credit  to  the  Com- 
mercial Bank  was  known  to  the  trustees  '  at  or  about  the  time 
of  the  truster's  death,  or  before  the  fiiilure  of  Dennistoun  and 
Ck>mp8ny.'  No  evidence  to  that  effect  was  obtained,  and  the 
term  was  drcnmduced  for  not  reporting  the  diligence.  But, 
even  if  the  knowledge  of  the  trustees  had  been  proved,  the 
Lord  Ordinary,  considering  the  nature  of  the  case,  particularly 
the  general  belief  of  the  responsibility  of  the  house  of  Dennistoun 
and  Company,  and  the  intimate  connection  existing  between 
that  house  and  the  trust-estate  during  the  period  within  which 
the  instalments  of  the  share  of  the  deceasing  partner  were  made 
payable,  does  not  think  that  their  fiiilure  or  omission  to  with- 
draw the  liability  of  the  estate  for  the  cash-credit,  can  justly 
be  held  such  a  breach  of  duty  as  to  render  gratuitous  trus- 
tees under  a  £unily  settlement  personally  liable  for  the  conse- 
quences. 

'*  2.  The  second  objection  is  to  the  amount  of  the  factor*B 
fee  allowed  to  Mr  Cutbbertson.  The  Lord  Ordinary  thinks 
that  no  sufficient  ground  is  assigned  for  challenging  the  allow- 
ance. 

'*  3.  The  third  objection  truly  resolves  into  the  proposition,  that 
the  trustees  are  personally  liable  for  the  balance  in  the  hands 
of  Mr  M'Lachlan,  amounting  to  £^5.  Keeping  in  view  the 
nature  of  the  duties  of  the  trustees  which  rendered  the  appoint- 
ment of  a  factor  unavoidable,  the  known  respectability  of  the 
person  appointed,  and  the  amount  of  the  balance  in  reference  to 
the  exigencies  of  the  administration  of  the  trust-estate,  the 
Lord  Ordinary  does  not  think  that  there  are  any  grounds  for 
holding  the  trustees  personally  liable.  They  might  indeed  have 
required  the  factor  to  find  caution,  but  there  is,  to  say  the  least, 
no  such  general  practice  in  that  particular,  as  to  support  a  charge 
of  breach  of  dutv  against  &mily  trustees  for  omitting  to  take 
that  precaution. ' 

The  pursuer  reclaimed. 

D,  McNeill,  for  pursuer,  argued — The  company  was 
certainly  solvent  at  Mr  ^fhomson's  death,  and  for  a 
considerable  time  afterwards ;  and  if  the  trustees  had 
done  their  duty,  and  had  demanded  relief  of  the  bond 
to  the  bank,  it  would  have  been  obtained  without  the 
credit  of  the  house,  or  tbeir  future  solvency  having 
been  affected ;  because  the  defenders  themselves  state 
unequivocally  that  Dennistoun  and  Company  were 
solvent  till  the  very  day  of  their  failure ;  and  the  fail- 
ure of  the  trustees  to  demand  such  relief  did  not  arise 
from  their  apprehension  of  injuring  the  house  by  doing 
so,  but  from  the  personal  interest  which  they,  or  one 
of  their  number,  had  in  attempting  to  keep  up  the  lia- 
bility of  Mr  Thomson's  representatives.  At  more  than 
one  period,  no  •  balance  was  due  by  Dennistoun  and 
Company  on  their  account  with  the  bank.  On  the 
contrary,  a  balance  was  due  to  them  more  than  once ; 
and  at  these  times,  in  particular,  they  might  have  been 
called  on  to  get  up  the  bond  discharged,  and  would 
have  done  so  without  experiencing  any  injury  to  their 
credit.  It  is  not  true,  however,  that  Dennistoun  and 
Company  continued  in  good  credit  down  to  the  time 
of  their  failure,  or  that  they  failed  unexpectedly. 
Another  partner,  Mr  M'LAchlan,  died  some  time  after 
Mr  Thomson,  and  after  his  death,  their  credit  with  the 
Glasgow  banks  was  not  so  good  as  before ;  and  for 
some  time  before  their  failure,  they  were  generally  sus- 
pected of  being  in  labouring  circumstances.  It  was 
not  true  that  the  trustees  were  not  aware  of  the  exist- 
ence of  the  obligation  in  question.     One  of  their  num- 


ber, Mr  Campbell,  was  himself  a  cautioner  in  the  bond, 
and  perfectly  cognizant  of  its  contents;  and  farther,  the 
bond  was  necessarily  brought  under  his  notice,  in  bal- 
ancing Dennistoun  and  Company's  books,  with  a  view 
of  ascert^ning  the  value  of  Mr  Thomson's  interest  in 
the  company,  as  these  books  must  have  stated  the 
amount  due  to  or  by  the  bank,  and  led  him  to  inquire 
into  the  nature  of  the  obligation  under  whidh  the  part- 
ner lay  to  the  bank.  The  state  of  the  bank  ac- 
count under  this  bond  was  then  before  them,  and  the 
trustees  were  all  along  perfectly  aware  of  the  existence 
of  the  bond. 

-  The  pursuer  further  objected  to  the  trustees  taking 
credit  for  a  sum  of  £596,  and  interest,  which  the  fac- 
tor, Mr  M*Lachlan,  held,  belonging  to  the  trust-estate, 
at  the  time  of  his  bankruptcy.  The  trustees  had  no 
power  under  the  trust-deed  to  appoint  factors ;  and  the 
pursuer  pleaded,  that  supposing  they  had  power  to  no- 
minate factors,  they  were  bound  to  have  made  him 
find  caution. 

The  defenders  ansioered — It  would  have  required 
very  strong  suspicions  of  the  responsibility  of  Den- 
nistoun's  house,  to  have  justified  any  steps  against 
them  at  the  instance  of  Mr  Colin  Thomson's  trustees. 
About  £14,000  of  the  company's  stock  belonged  to 
Mr  Thomson's  trustees.  This  sum  was  only  payable 
by  instalments,  extending  over  a  period  of  no  less  than 
eight  years.  If  the  trustees  had  betrayed  any  sus- 
picion of  the  stability  of  the  house,  by  seeking  relief 
of  the  bank  bond,  or  otherwise,  the  consequences 
might  have  been  most  dangerous,  and  the  trustees 
might  easily,  by  imprudent  proceedings,  have  endan- 
gered the  whole  amount  of  stock  belonging  to  the 
trust.  The  effect  of  the  objector's  plea  on  this  head 
is,  of  course,  to  subject  the  defenders  personally  for 
the  amount  of  the  sum  in  the  bond.  As  gratuitous 
trustees,  they  cannot  be  made  liable  personally,  un- 
less the  pursuer  undei*take  to  make  out  a  case  either 
of  nudajides  or  culpa  lata  against  the  defenders.  But 
no  facts  relevant  to  instruct  culpa  lata  are  averred ; 
and  the  circumstances  and  real  evidence  of  the  case 
exclude  any  such  charge.  Moreover,  neither  of  the 
trustees  had  any  personal  interest  whatever  in  keep- 
ing up  the  liability  of  Mr  Thomson's  representatives 
for  the  bond  after  his  death :  on  the  contrary,  it  was 
for  the  interest  of  Mr  Campbell  that  it  should  have 
been  paid  up,  and  his  cautionary  liability  thereby  dis- 
charged. They  likewise  mairUained,  that  though  the 
trust-deed  gave  no  power  expressly  to  appoint  factors, 
there  was  an  implied  power  to  do  so,  as  it  was  neces- 
sary, from  the  magnitude  of  the  afiairs,  to  have  a  factor, 
and  particularly  as  the  office  of  trustee  was  gratuitous. 
M'Lachlan,  it  was  not  denied,  was  solvent  when  he 
entered  on  his  office,  and  continued  so  till  1830,  when 
he  resigned.  It  was,  besides,  averred,  that  the  pur- 
suer's father,  Henry  Thomson,  had  never  objected  to 
the  appointment,  and  never  suggested  the  propriety  of 
the  factor  finding  caution.  Henry  Thomson  had,  be- 
fore his  death  and  M*Lachlan's  baiikruptcy,  nominated 
M^Lachlan  to  be  one  of  his  children's  guardians.  On 
these  grounds  they  pleaded,  that  they  properly  debited 
the  estate  with  the  sum  in  M'Lacblan's  hands  at  his 
baokruptoy. 
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The  Court  ordered  minutes  of  debate  as  to  the  lia- 
bility of  the  trustees.     At  advising, 

Dean  of  Faculty  pleaded — That  the  truster  ought 
to  have  left  some  note  in  regard  to  the  existence  of 
the  bond,  and  of  his  other  obligations,  in  order  to  make 
his  trustees  aware  of  his  liabilities ;  for  it  could  not 
be  expected  that  trustees  could  have  access  to  know 
of  this  particular  debt,  without  such  information.  The 
want  of  knowledge  of  the  debt  could  not  therefore  be 
pleaded  as  culpa  lata  against  the  trustees. 

D,  McNeill  maintained — That  there  was  no  ground 
in  law  for  the  plea,  that  the  truster  ought  to  have  left  a 
memorandum  of  the  existence  of  the  bond ;  and  be- 
sides, as  the  truster  was  a  partner  of  a  company  in 
most  extensive  business,  which  could  not  well  be  car- 
ried on  without  reference  to  banking  transactions,  the 
trustees  were  culpably  negligent  in  not  taking  means 
to  ascertain  from  the  partners  of  the  company  or  from 
tlie  bank,  the  nature  and  amount  of  the  obligations  for 
which  the  truster  might  be  rendered  liable. 

Lord  GilUes, — Tbis  is  a  inost  important  case,  if  the  argu- 
ment be  maintained  that  gratuitous  trustees,  in  the  circum- 
stances of  this  case,  are  to  be  held  liable,  not  as  in  culpa  lata, 
but  for  want  of  ordinary  diligence.  In  regard  to  a  considera- 
tion like  this,  I  just  take  the  statement  of  the  law  from  Stair. 
(His  Lordship  read  from  Stair).  I  understand  that  such  is  the 
law  as  laid  down  by  Stair ;  and  if  it  be  doubted,  I  think  it  is  high 
time  we  ought  to  see  how  the  law  stands.  It  was  said  that 
the  trustees  ought  to  have  informed  themselves  of  the  liabi- 
lities of  their  truster;  but  I  cannot  leave  out  of  view,  that 
this  gentleman  was  partner  in  a  most  extensive  commercial 
company ;  and  if  the  pursuer's  argument  be  right,  then  I  ap- 
prehend, in  such  circumstances,  trustees  will  need  henceforward 
to  make  inquiries  at  every  bank  in  existence,  and  in  every  con- 
ceivable way,  in  order  to  ascertain  the  liabilities  of  their  con- 
stituent; because,  without  doing  so,  they  will  subject  them- 
selves as  in  culpa  lata.  1  cannot  agree  that  trustees  are  bound  to 
do  this;  and  if  the  trustees  had  no  trace  here  of  the  obligation  in 
question,  I  cannot  conceive  why  they  should  be  rendered  liable. 
It  is  not  presumable  that  the  trustees  knew  of  it.  I  don't 
think  they  could  know  of  it ;  and  I  hold,  if  the  truster  left  no 
note  of  it,  the  trustees  were  not  bound  to  ascertain  its  exis- 
tence. The  representatives  of  a  deceasing  partner  had  just  to 
take  the  balance  as  struck  at  the  last  balancing.  Now,  the 
balance-sheet  would  not  inform  them  of  any  such  liability,  and 
tiiey  were  not  entitled  to  investigate  the  company's  books  to 
ascertain  it.  The  balance-sheet  showed  that  they  were  en- 
titled to  receive  £14,000.  Now,  could  they  think  it  necessary, 
or  was  it  incumbent  on  them,  in  these  circumstances,  to  make 
any  inquiry  after  liabilities,  seeing  the  sum  to  which  they  were 
entitled  as  trustees?  I  think  not;  and  I  think  further,  that 
they  could  do  nothing  but  just  take  the  money  to  which  they 
were  entitled  by  the  balance-sheet.  I  say,  honestly  speaking, 
that  had  I  been  one  of  the  trustees,  I  would  have  acted  just  as 
the  trustees  have  done  here.  I  think  they  acted  discreetly  in 
taking  the  sum  by  instalments;  for  there  is  no  saying  what 
might  have  been  the  consequences  to  the  credit  of  the  house  if 
measures  had  been  taken  to  uplift  at  once  the  amount.  The  stabi- 
lity of  the  house  might  have  been  shaken  by  doing  it :  not  that  the 
■um  was  BO  large  as  to  do  it  at  once ;  but  who  can  tell,  who  are 
not  merchants,  how  delicately  situated  mercantile  ajQSiirs  are 
frequently  placed,  and  how  little  even  will  frequently  tend  to 
give  them  a  blow?  As  to  Campbell  of  Jura,  I  think  he  stands 
nearly  in  the  same  situation  with  the  other  trustees.  Is  it  pre^ 
aumptio  juris  et  de  jure  that  he  knew  of  the  bond  because  his 
signature  is  at  it?  Is  it  so  clear  that  he  could  not  have  for- 
gotten this  obligation,  that  we  must  now  punish  him  as  for 
011^  kaa  f  It  is  a  question  of  fact,  and  my  beUef  is  that  he 
did  really  forget. 

Lord  Mackenzie. — I  am  inclined  to  agree  in  the  opinion  just 
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delivered ;  because  I  am  inclined  to  addpTlbe  principle,  that 
gratuitous  trustees  are  only  to  be  liable  for  culpa  lata  ;  and  as  I 
adopt  that  principle,  a  case  Qi culpa  lata  must  be  made  out  to  sub- 
ject such  trustees.  I  am  not  satisfied  that  this  has  been  made 
out  here — that  these  trustees  were  aware  of  the  existence  of  the 
obligation ;  and,  even  supposing  a  party  were  aware  of  it,  is  he 
to  be  liable  as  for  culpa  lata,  because  he  has  not  in  view  a  point 
of  law  ?  After  a  maturer  consideration  of  the  circumstances,  I 
cannot  think  it  has  been  brought  home  to  the  trustees  that  they 
knew  of  this  obligation ;  and  I  think  it  would  be  a  straining  of 
the  law  to  hold  them  liable  in  the  circumstances.  If  that  is  to 
follow,  trustees  will  never  be  found  to  act,  and  I  should  say, 
that  some  change  would  need  to  be  made  in  our  law,  if  this  is  to 
be  the  result,  in  order  to  preserve  the  efficiency  of  trustees. 

Lord  Corehouse. — I  regret  that  t  cannot  agree  with  the  opi- 
nions delivered,  the  more  particularly,  that,  by  differing,  my  opi- 
nion tends  to  hold  a  set  of  gratuitous  trustees  liable  for  their 
trust-management.  It  is  a  case  of  hardship,  and  I  regret  it 
from  that  circumstance.  As  to  the  new  point  which  has  been 
stated,  viz.,  that  the  trustees  could  not  be  blamed  for  not 
knowing  of  the  obligation,  in  respect  that  the  truster  left  no 
note  of  it  after  his  death  for  the  guidance  of  his  trustees,  I 
must  say  that  I  know  of  no  ground  in  law  for  holding  that  doc- 
trine :  at  least  it  is  new  to  me.  No  doubt,  I  know  of  trust- 
deeds  where  the  party  specified  his  debts  and  obligations ;  but 
then,  the  maker  of  the  trust  there  was  not  a  person  engaged  in 
trade,  in  which  case  there  may  be  no  great  difficulty  in  specify- 
ing debts  and  obligations.  But  I  have  never  seen  a  deed  by 
any  person  engaged  in  extensive  trade,  where  the  debts  and  ob- 
ligations  were  specified,  and  I  can  easily  see  why  that  cannot 
be ;  because  a  person  in  trade  couU  not  readily  specify  them. 
His  liabilites  are  changing  every  day,  for  they  depend  on  the 
contingencies  of  the  day.  Now,  that  was  the  case  here.  The 
truster  was  engaged  in  an  extensive  commercial  company,  but 
it  must  not  be  laid  out  of  view  that  this  obligation  was  not  con- 
tracted at  the  date  of  the  trust-deed,  and  that  for  two  years  before 
his  death  the  truster  was  insane.  This,  therefore,  is  a  complete 
answer  raised  to  the  objection,  that  there  was  no  note  left  of 
the  obligation.  Such  being  the  case,  we  come  to  the  question 
as  it  originally  stood,  and  I  shall  not  enter  into  the  question  of 
gratuitous  trustees  being  liable  in  one  kind  of  diligence  or  an* 
other;  because,  without  going  into  that,  there  is  enough,  I  think, 
to  decide  the  case ;  for  I  really  bold  that  there  is  cuIjhm  lata  in  the 
case.  It  is  impossible  to  suppose  a  person  engaged  in  trade,  so 
extensively  as  here,  not  having  transactions  with  a  bank,  and  I 
cannot  understand  how  it  can  be  argued  that  no  investigation 
should  have  been  made  as  to  obligations  of  the  description  in 
question.  This  bond  of  caution  binds  the  parties,  their  heirs, 
executors,  and  assignees,  and  unless  the  bank  had  relieved  the 
truster,  his  heirs  would  still  be  liable  in  the  bond.  Now  I 
should  say,  that  the  first  and  most  essential  duty  of  the  trus- 
tees was  to  have  gone,  not  to  the  balance-sheet,  because  that 
could  afford  no  insight,  but  to  the  bank,  to  ascertain  how  the 
matter  stood,  and  whether  the  truster  had  been  relieved. 
Knowing  that  he  was  a  member  of  an  extensive  mercantile  com- 
pany, and  that  he  died  in  that  capacity,  I  hold  it  a  duty  of 
paramount  importance,  that  these  trustees  should  have  gone,  if 
they  were  not  aware  of  this  liability,  to  the  members  of  the 
company,  in  order  to  ascertain  the  nature  of  the  liabilities  of 
the  deceased.  I  think  it  was  incumbent  on  them  to  do  so  in 
the  first  place,  and  I  cannot  think  that  any  set  of  trustees  conld 
do  their  duty  without  making  such  inquiries.  I  do  not,  there- 
fore, stop  to  inquire  whether  or  not  the  trustees  were  person- 
ally acquainted  with  the  existence  of  the  bond ;  because  I  hold 
it  was  culpable  to  fail  in  making  an  inquiry  which  would  have 
ascertained  the  fact.  In  regard  to  Campbell,  I  take  it  for 
granted  that  there  were  no  siiuster  motives  attributable  to  him; 
but  it  does  appear  to  me,  I  must  say,  not  a  little  surprising, 
that  a  gentleman  in  his  rank  of  life  should  not  recollect  the  ex- 
istence of  an  obligation  which  he  had  signed.  I  have  seen 
many  parties  in  an  ignorant  sphere  of  life,  who  forgot  every  do- 
cument which  had  been  signed  by  them,  but  I  will  say  it  is  extraor- 
dinary how  this  gentleman  should  have  forgotten,  and  now  plead 
a  noH  memim.    However,  I  take  his  own  averment  that  he  has 
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forgotten ;  but  I  lay  no  stren  on  the  circumstance  of  tbe  trustees 
being  ignorant,  as  1  hold  it  was  their  bounden  duty  to  have  made 
inquiries  and  ascertained  tbe  fact,  and  it  is  tbe  fisiiure  to  do  this, 
which,  in  my  opinion,  constitutes  the  culpa  lata  in  this  case : 
and  it  could  have  been  ascertained  from  the  company.  I  differ, 
therefore,  from  your  Lordships ;  and  what  I  go  on  is  this,  that 
it  was  the  first  and  primary  duty  of  these  gentlemen,  as  trustees, 
to  have  ascertained  the  nature  and  extent  of  the  liabilities  of  their 
truster,  from  the  company  of  which,  in  his  life  and  to  his  death, 
he  was  a  member.  I  cannot  go  into  tbe  argument,  that  by  up- 
lifting the  share  due,  it  would  have  shaken  the  company's  credit, 
for  I  really  cannot  see  any  thing  in  it ;  and  supposing  these  par- 
ties had  called  for  payment,  it  never  could  have  been  looked  upon 
uith  the  same  suspidon  as  where  a  lender  of  a  large  sum  of 
money  suddenly  calls  up  his  loan.  Here  a  member  of  the  com- 
pany dies,  and  his  representatives  are  only  seeking  the  share 
due  to  them  by  the  contract  of  copartnery.  What  injury,  in  the 
eyes  of  the  public,  there  is  in  that,  I  cannot  see.  It  was,  be- 
sides, the  duty  of  the  trustees  to  see  that  this  balance  was  safe, 
by  ascertaining  the  liabilities  which  might  come  against  it.  On 
general  principles,  then,  I  hold  that  it  was  their  duty  to  get  the 
truster's  heirs  relieved  of  all  liabilities,  in  order  to  keep  tbe 
balance  safe,  and  not  allow  it  to  remain  subject  to  the  risk  it 
ran  here.  It  never  could  be  supposed  that  the  trustees  were 
right  in  leaving  the  money  in  the  hands  of  the  company,  because 
that  would  be  to  presume  that  they  were  aware  of  tbe  difficulties 
and  embarrassments  of  the  company.  On  these  grounds,  then, 
I  feel  I  must  differ  from  the  opinions  delivered. 

Lord  President. — T  at  one  time  held  an  opinion  similar  to 
the  one  last  delivered ;  but,  after  the  opinion  of  Lord  Gillies, 
I  have  changed  my  mind.  I  dare  say  the  trustees  might  have 
discovered  this  bond,  but  then,  is  their  failing  to  do  this  culpa 
lata  t  I  cannot  think  it  so.  As  to  Campbell  of  Jura,  I  did 
think  it  very  extraordinary  that  he  should  have  forgotten.  Had 
the  obligation  been  due  by  himself,  I  could  not  have  taken 
it  off  his  hands  that  he  forgot,  but  I  can  easily  see  that  a  per- 
son so  extensively  engaged  in  business  might  sign  a  cautionary 
obligation,  and  easily  forget  the  fact,  even  at  a  short  distance  of 
time.  I  really  do  think,  as  it  was  a  bond  of  caution  for  others, 
that  he  actually  forgot  its  existence.  1  therefore  lay  no  stress 
on  that  part  of  the  case. 

Tbe  Court  (Lord  Corehouse  dissenting) 

"  Adhere  to  the  interlocutor,  and  refuse  the  desire  of  the  re- 
dttiming  note ;  remit  to  the  Lord  Ordinary  to  proceed  as  shall 
be  just  and  reserve  the  consideration  of  the  question  of  ex- 
penses." 

Authorities  for  defenders Stair,  IIL  8.  78.     Ersk.  IIL  3. 

33.  Halliday,  Peacock  and  Mitchell ;  M.  14,687.  Murray  v. 
Hogarth  and  Company,  12th  February  1835. 

Lord  Ordinary,  Fullerton Act.  D.  M'Neill,  G.  Moir;  C. 

F.  Davidson,  W.S.,  Agent Alt.  Dean  of  Faculty  (Hope); 

Thomas  Ranken,  S.S.C,  Agent B.,  Clerk fC^-DF.] 
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17 th  February  1838. 
First  Division (G.D.F.) 

•Rose  M*Naughton,  AdvocaiOTf  v.  Wil- 
UAM  Glass,  Respondent, 

Aliment — Parent  and  Child — Bastard — Proof-^Reference  to 
Oath —  Semiplena — Witness —  Process — Competency —  7^ 
Court  having  found  that  there  was  semiplena  probatio  la  an  ae^ 
Hon  for  the  aliment  of  a  bastard  child:  on  a  remit  to  take  the 
oath,  the  general  question  was  put  to  the  mother,  who  answered 
affirmative,  when  the  other  party  proceeded  to  put  relative 
special  interrogatories — Objected  that  this  was  incompetent, 
afler  the  general  question  had  been  put  and  answered.^  The 
Court  repelled  the  objection,  on  the  ground  that  the  party  was 
in  the  situation  of  a  witness  in  the  common  case,  whom  the  other 
party  was  eniiiled  to  examine,  and  not  in  the  situation  of  ds- 
poning  as  in  a  reference  to  oath. 

See  .ffipra,  Vol.  IX.  p.  595.    In  an  advocation  of  an 


action  for  the  aliment  of  a  bastard  child,  at  the  instance 
of  the  advocator,  the  Court  found  that  there  was  semi" 
plena  probation  and  accordingly  allowed  the  oath  in  sup* 
plement  of  the  woman.  On  a  remit  to  a  commissioner 
to  take  the  deposition,  her  own  agent  put  to  her  the 
general  question,  which  she  answered  in  the  affirmative : 
and,  thereafter,  the  respondent's  agent  was  proceeding 
to  examine  the  advocator,  but  this  was  objected  to»  on 
the  ground,  that  after  the  general  question  had  been  put 
and  answered,  it  was  incompetent  for  the  other  party  to 
put  any  special  interrogatories.  The  commissioner  re** 
pelled  the  objection,  when  the  advocator  appealed  to 
the  LfOrd  Ordinary. 

**  19fA  •/anuory  1838. — The  Lord  Ordinary  having  considered 
the  two  reports  by  the  commissioner,  and  heard  parties  on  the 
appeal  taken  by  the  pursuer  against  the  judgment  of  the  com- 
missioner, allowing  the  defender  to  put  special  interrogatoriea 
to  the  pursuer,  while  under  examination  on  her  oath  in  supple* 
ment — Dismisses  the  said  appeal,  and  allows  the  sealed  part  of 
the  deposition  to  be  opened  up. 

"  Note In  the  case  of  Jameson  against  Barclay,  14th  Janu- 
ary 1820,  the  Court  refused  to  allow  a  woman,  who  had  been 
examined  on  her  oath  of  supplement  in  an  action  by  her  for  tbe 
aliment  of  a  natural  child,  to  be  questioned  at  lai^,  after  an* 
swering  the  general  question  aflfirmative  of  the  paternity.  But 
the  session  papers  show  that  the  defender  allowed  the  genersl 
question  to  be  put,  and  that  then,  and  not  till  then,  he  proposed 
before  the  Justices  to  examine  her  in  detail.  This  the  Justices 
refused  to  allow.  There  was  then  an  advocation,  which  Lord 
Cringletie  passed,  expressly  because  he  thought  the  Justices 
wrong  in  this.  The  passed  bill  came  before  another  Lord  Or- 
dinary, before  whom,  as  before  the  Court,  on  advising  the  first 
petition,  this  point  seems  to  have  been  abandoned,  for  there 
was  no  argument  and  no  interlocutor  upon  it.  But  after  losing 
the  case  on  its  merits,  the  defender  lodged  a  second  reclaiming 
petition,  in  which  he  proposed  to  be  allowed  then  to  renew  the 
examination.  This  the  Court  refused,  on  the  ground  that, 
'  where  the  general  question  is  put  first,  tbe  Court  will  not 
compel  a  party  to  answer  questions  which  are  put  with  a  view 
to  make  her  perjure  herself.'  But  in  the  present  case  the  com- 
missioner attests  that  the  defender  proposed  that  he  should 
begin  by  putting  special  questions.  The  commissioner  was 
against  this,  and  stated  that  he  thought  that  counsel  for  the  pur- 
suer should  begin,  this  being  a  part  of  her  proof,  '  it  being  un« 
derstood,  that  if  he  put  the  general  question  before  the  cross- 
examination,  that  question  was  nevertheless  to  be  held  aa  not 
having  been  put  till  the  end  of  the  whole  deposition.'  There 
was  no  recorded  objection  by  the  pursuer  to  this  arrangement. 
She  then  began  at  once  by  putting  the  general  question,  and 
having  got  a  favourable  answer,  refuses  to  let  any  counter  in- 
terrogatories be  put  by  the  defender.  Tbe  Lord  Ordinary  thinks 
that  the  defender  must  be  allowed  to  bring  out  the  real  truth 
by  putting  particular  quesdons,  either  at  first  or  at  last,  and 
that  the  substance  of  the  arrangement  here  was,  that  they  should 
be  put  at  last.  It  does  not  appear  to  him  that  there  is  any  de- 
ponent who  ought  to  be  treated  with  greater  jealousy  than  the 
pursuer  of  such  an  acdon,  when  admitted  to  give  evidence  in 
her  own  favour.  The  pursuer's  doctrine  is  well  calculated  to 
avoid  the  detection  of  perjury,  and  of  course  to  encourage  its 
commission." 

The  advocator  reclaimed.    At  advising. 

Lord  OiOies. — I  agree  with  the  Lord  Ordinary,  that  the 
cross-examination  must  be  allowed.  The  law'  has  certainly  en- 
deavoured to  guard  witnesses  in  giving  evidence ;  but  I  never 
could  see  the  policy  of  doing  this  ob  metum  perjuria. 

Lord  President. — She  is  not  a  witness ;  she  is  just  the  pur- 
suer giving  evidence  in  her  own  cause. 

Lord  Mackenzie I  agree  with  Lord  QiUies,  that  though  the 

law  has  endeavoured  to  defend  witnesses,  I  never  could  see 
the  policv  of  doing  so.  However,  though  I  entertain  a  specu- 
lative opinion  on  this  point,  we  mast  apply  the  law  in  this  re- 
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spect  as  it  stands.  This  case,  however,  does  not  stand  in  the 
situation  of  a  reference  to  oath.  It  is  in  a  different  situation ; 
and  the  same  rules  as  to  examination  do  not  apply. 

Lord  Corehouse. — I  am  clearly  of  the  same  opinion.  The 
rule,  as  stated  by  Erskine,  cannot  apply  here,  because  this  per- 
son is  not  in  the  same  situation.  The  pursuer  was  giving  evi- 
dence in  her  own  cause,  and  her  agent  puts  to  her  the  general 
question.  Her  agent  is  entitled  to  put  any  question  to  her  he 
likes;  and  in  conducting  the  examination,  he  may  so  deal  with 
the  case  as  to  preclude  himself  from  putting  special  interroga- 
tories after  general  questions.  The  other  party  is  surely  en- 
titled to  examine  her  also.  But  can  the  putting  of  any  general 
question  to  her  by  her  own  agent,  preclude  the  other  party  al- 
together from  examining  her  ?  Is  there  any  form  of  a  general 
question  which,  being  put  by  one  party,  can  preclude  the  other 
party. from  examining  the  witness  in  the  common  case  ?  I  know 
of  none  :  and  this  pursuer  is  exactly  in  the  situation  of  a  witness 
in  the  common  case.  It  is  not  a  reference  to  oath  by  the  de- 
fender, and  1  cannot  see  why  the  defender  should  be  prevented 
here,  any  more  than  in  a  common  case,  from  examining  her.  If 
by  the  general  question  being  put,  the  defender  here  should  be 
precluded,  why,  that  would  be  to  enable  the  pursuer  to  tie  up  the 
defender's  hands  from  an  examination  to  which  he  is  'entitled. 

Lard  Presideut  concurred,  and  the  Court  unani- 
mously adhered. 

Lord  Ordinary^  Cock  bum Act.  E.   S.  Gordon;  Ritchie 

and  Hill,   W.S.,  Agents Alt,  D.  McNeill;  James  Brodie, 

Agent fGI^-F-l 


n th  February  \%m. 
First  Division (G.D.F.) 

No.  151. — John  Kirkfatrick,  Pursuer^  v,  Eliza- 
beth levifiE  or  Douglas,  and  Lord  William 
Keith  Douglas,  her  Hushandy  and  Christian 
Charles  Irvine,  Defenders. 

Representation — Passive  Titles — Heir  and  Executor — Service, 
Special — Title  to  Sue — Summons — Jurisdiction — Process^ 
A  party  domiciled  in  England^  on  the  marriage  of  his  daughter 
A.,  bound  himself' in  the  marriage  indenture  to  convey  to  trustees 
a  certain  portion  of  his  means,  to  be  laid  out  in  lands  in  Scot- 
land,— the  rents  to  be  paid  to  his  daughter,  and  her  husband 
after  her ;  and  on  their  death,  the  property  was  to  be  held  by  the 
trustees  ft)r  certain  purposes.  He  reserved  power  to  alter,  and 
also  to  test  on  tlie  rest  of  his  property.  Me  subsequently  exe- 
cuted an  English  will,  ^  which  he  left  a  legacy  to  his  daughter 
JB.j  who  was  domiciled  in  England,  the  principal  gum  to  be  held 
by  the  trustees,  and  the  revenue  to  be  applied  for  her  use.  The 
daughter  A.  was  also  interested  in  this  will,  and  both  she  and 
B.  were  taken  bound  to  execute  a  deed  sufficient  to  convey  the 
Scotch  heritage  to  his  trustees,  to  be  held  by  t^em  under  the 
conditions  in  the  marriage  indenture,  A.  dnd  B.  obtained 
themselves  served  and  retoured  heirs-portioners  of  line  in  spe- 
cial  to  their  father,  on  his  death  ;  and  havina  made  up  titles 
to  the  Scotch  heritage,  conveyed  the  same  io  the  trustees,  lea- 
der A.*s  marriage-contract.  A  summons  of  reduction  of  cer^ 
tain  deeds  executed  in  favour  of  their  father,  was  servea  upon 
A,  and  B,  as  his  representatives — Held  that  A,,  being  lucra- 
ta  by  the  succession,  was  competent^  cited  as  a  drfender,  and 
not  necessary  to  follow  the  forum  of  the  trustees  in  England, 
where  the  personal  funds  were  stiU  vested  in  trust  for  trust 

purposes Question  raised.  Whether  B.,  who  was  domiciled 

in  England,  and  had  accidentally  been  in  Scotland  on  a  visit 
when  the  summons  was  served  personally  on  Iter,  who  had  no 
interest  in  the  heritage,  and  was  only  entitled  to  the  revenue  of 
a  money  portion  under  the  English  will,  was  amenable  to  the 
jurisdiction  of  the  Court  of  Session,  in  reject  of  the  personal 
service  f 

On  the  death  of  Charles  Irvine  in  1798,  his  brother 
Walter,  who  was  his  heir  in  heritag^,  purchased  in 
1 800  from  his  three  sisters  and  younger  brother,  their 


right  to  the  personal  succession  of  Charles.  The  pre- 
sent pursuer  is  the  only  child  of  Isabella,  one  of  the 
three  sisters,  and  he  obtained  right,  as  residuary  lega- 
tee, to  the  succession  of  the  other  two  sisters,  Anne 
and  Margaret,  who  deceased.  He  brought  this  action, 
with  the  public  concourse,  for  the  purpose  of  settingaside 
the  deeds  of  assignation,  in  virtue  of  which  Waiter  had 
obtained  right  to  the  personal  succession  of  Charles, 
and  for  payment  of  £50,000,  or  such  other  sum  as 
might  be  ascertained  to  be  the  shares  of  the  personal 
succession  belonging  to  the  three  ladies,  deducting 
any  sums  paid  by  Walter  on  this  account.  The  pur- 
suer called  to  the  action  the  two  surviving  daughtera 
of  Walter  (and  the  husband  of  one  of  them),  who,  with 
another,  deceased,  were  Walter's  only  children. 

In  the  circumstances  immediately  to  be  mentioned, 
they  maintained  that  they  took  no  benefit  under  their 
father's  settlement,  excepting  in  so  far  as  they  were 
entitled  to  certain  legacies. 

In  virtue  of  the  deeds  of  assignation  which  were 
executed  in  1800,  Walter  had  been  in  possession  of 
the  succession  of  Charles  down  to  1 823,  the  period  of 
his  death.  On  the  occasion  of  the  marriage  of  his 
daughter  Elizabeth  with  Lord  Douglas,  with  whom  he 
gave  a  portion  of  £5000,  he  by  indenture  became  bound 
to  settle  in  trust,  ode-third  part  in  value  of  the  real  and 
heritable  estate,  and  of  his  personal  estate  wherever 
situated,  of  which  he  should  die  possessed,  reserving 
power  to  alter  in  his  lifetime,  and  to  charge  said  estate 
with  legacies  by  his  will,  to  be  laid  out  in  land  in  Great 
Britain, — ^the  rents  of  which  were  to  be  paid  to  his 
daughter,  exclusive  of  the  rights  of  her  husband,  and 
to  go  to  the  survivor,  and  on  the  death  of  both,  to  the 
trustees  for  the  purposes  expressed  in  the  deed. 

In  1823,  Walter  Irvine  died,  leaving  an  English  will 
incapable  of  conveying  Scotch  heritage,  which,  after  pro- 
viding for  the  payment  of  debts,  secured  his  widow  in 
a  certain  annuity,  one- third  of  which  was  charged  out 
of  the  Scotch  heritage  settled  on  his  daughter  Elizabeth, 
while  the  other  daughters  paid  a  rateable  proportion  out 
of  their  shares.  The  defender.  Lady  Douglas,  was  to 
get  the  Scotch  estate  settled  upon  her,  as  being  sup- 
posed to  constitute  one-third  part  of  his  free  succes- 
sion, after  deducting  debts  and  special  legacies :  And 
as  an  equivalent  to  this  appropriation,  each  of  the  other 
two  unmarried  daughters  were  to  have  legacies  of 
£35,000  set  apart  and  settled  upon  them, — ^the  capital 
being  held  in  trust,  while  the  trustees  were  taken  bound 
to  pay  the  daughters  only  the  yearly  revenue,  exclusive 
of  the  right  of  husbands.  The  three  daughters  were  con- 
stituted residuary  legatees,  in  case  there  should  be  any 
remainder,  after  deducting  the  Scotch  heritable  pro- 
perty and  the  two  sums  of  £35,000  each.  The  deed 
provided  for  a  continuance  of  the  trust  by  the  ^point- 
ment  of  new  trustees. 

Walter  Irvine  died  a  domiciled  Englishman.  On 
his  death,  his  daughters,  Elizabeth,  Christian,  and  Ca- 
therine since  deceased,  did  not  enter  to  their  father 
cum  benejicioy  but  obtained  themselves  served  and  re- 
toured  heirs-portioners  of  line  in  special- to  their  father 
in  certain  lands  in  Fife,  held  of  the*  Crown,  to  which, 
and  to  lands  held  by  their  father  of  subjects  superior, 
they  subsequently  made  up  valid  titles ;  and  thereafter, 
in  July  1824,  they  disponed  the  whole  of  the  Scotch 
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heritage  to  the  trustees,  named  by  Walter  Irvine  their 
father  in  the  indenture  entered  into  on  the  occasion  of 
the  marriage  of  his  daughter  Lady  Douglas.  The  dis- 
position proceeded  on  the  narrative  of  the  marriage- 
contract  and  of  the  English  will,  and  also  on  the  nar- 
rative that  the  deed  was  granted  in  implement  of  their 
father's  settlements,  for  the  purpose  of  enabling  the 
trustees  under  the  will  to  execute  the  purposes  of  that 
will.  Since  the  date  of  the  disposition  the  trustees 
have  held  the  Scotch  heritage  for  the  benefit  of  Lfady 
Douglas. 

Lady  Douglas,  at  the  time  of  her  marriage,  was  do- 
miciled in  England,  where  the  marriage  took  place. 
By  the  indenture  entered  into  at  her  marriage,  in 
which  her  father  became  bound,  it  was  covenanted  that 
she  should  accept  of  the  provision  made  to  her  and  her 
family,  "  in  lieu,  bar,  recompence,  and  full  satisfaction 
of,  and  for  all  manner  of  dower,  right  and  title  of 
dower,  third  and  free  bench,  either  at  common  law,  by 
custom,  or  otherwise,"  competent  to  her. 

Shortly  afler  Mr  Irvine's  death,  the  trustees  ad- 
ministered to  his  whole  personal  property  in  England, 
and  his  executors  confirmed  to  any  moveable  property 
situated  in  Scotland,  which,  when  recovered,  was  trans- 
mitted to  England,  and  was  vested  in  the  trustees  under 
the  will. 

The  summons,  in  this  action,  gave  authority  to  warn 
and  charge  the  defenders,  who,  with  the  now  deceased 
Catherine,  were  the  three  daughters  of  the  said  Walter 
Irvine,  heirs-portioners,  or  otherwise  served  and  re- 
toured,  or  executors  decerned  and  confirmed,  or  at  least 
charged  to  enter  heirs  within  forty  days,  as  represent- 
ing their  father  in  the  passive  titles,  and  as  represent- 
ing their  deceased  sister,  all  personally,  or  at  their 
dwelling-houses,  or,  if  furth  of  Scotland,  by  edictal 
citation. 

The  summons  was  executed  personally  both  against 
Lady  Douglas  and  her  husband,  and  likewise  against 
the  other  defender,  who  it  appeared,  was  not  domiciled 
in  Scotland,  but  happened,  on  the* occasion  of  the  ser- 
vice of  the  summons,  to  be  for  a  short  time  on  a  visit 
to  her  sister  in  this  country. 

The  defendeTB  pleaded  no  process,  in  respect,  (1.) 
that  they  were  not  the  proper  representatives ;  and, 
(2.)  in  regard  to  Miss  Irvine,  she  is  not  amenable  to 
the  Scotch  Courts. 

Minutes  of  debate  having  been  otdered  by  the  Lord 
Ordinary  with  a  view  to  report  the  case,  Uie  pursuer 
pleaded — That  the  special  service  irrevocably  fixed  on 
the  defenders  the  character  of  heurs  of  their  father,  as 
it  took  the  subjects  out  of  the  hertBdUas  jaceng  of  their 
father,  and  that  whether  or  not  they  derived  any  bene- 
fit from  the  succession^  supposing  it  had  been  swamp- 
ed with  debt,  in  respect  they  had  not  served  cum  be- 
nefkio*  The  service  was  taken  with  a  view  to  give  the 
defender.  Lady  Douglas,  the  benefit  of  the  Scotch 
estate.  In*reg^ird  to  Miss  Irvine,  she  was  personally 
cited,  and  took  up  her  father's  subjects  by  service, 
along  with  her  sisters ;  and,  in  consequence  of  the  way. 
in  which  the  titles  were  completed,  the  sisters  were 
now  vested  in  the  superiority  *of  one  of  the  estates. 
It  also  appeared,  that  in  a  relative  action  brought  by  the 
present  pursuer,  and  decided  in  his  favour,  to  establish  . 
his  right  by  settlement  to  the  succession  of  one  of  his 


aunts,  one  of  the  granters  of  the  assignations  under  re- 
duction, the  defenders  appeared  in  that  action,  and 
pleaded,  that  by  the  conception  of  her  settlement,  the 
heritage  was  vested  in  their  father  Walter  (whom  they 
now  represent),  and  ajs  his  representatives,  they  were 
entitled  to  take  up  the  property.  The  pursuer,  there- 
fore, pleaded^  that  they  were  barred  from  the  defence 
of  non-representation  in  the  present  action,  by  having 
pleaded  peremptorily  as  representatives  in  that  action. 
The  defenders  maintained — That  this  was  substan- 
tially an  action  for  accounting,  and  that  it  could  only 
lie  against  the  trustees  and  executors  under  the  will 
executed  in  England,  where  the  party  died  and  the 
funds  were  situated :  That  this  was  incompetent,  be- 
cause neither  the  trustees  nor  the  funds  were  in  Scot- 
land ;  and,  besides,  the  pursuer  was  not  exactly  in 
the  situation  of  a  creditor  suing  on  the  passive  titles. 
The  defenders  would  not  be  liable  to  any  action  at  the 
instance  even  of  ordinary  creditors  of  Mr  Irvine ;  be- 
cause, although  Lady  Douglas  and  her  sister  did 
serve  as  heirs-portioners  to  their  father,  they  toiok  no 
direct  benefit  from  the  service  qua  heirs,  and  it  is  quite 
established  that  a  service,  without  taking  succession 
under  it,  does  not  import  passive  representation  even 
in  a  question  with  ordinary  creditors :  Earl  of  Fife,  7th 
March  1828;  M'Kay,  13th  January  1835;  Nisbet's 
Trustees,  20th  February  1835,  &c.  The  service  in  this 
case  was  expede  for  a  very  limited  and  special  pur- 
pose, in  order  to  give  efiect  to  Mr  Irvine's  general  dis- 
position in  favour  of  his  universal  trustees  and  execu* 
tors.  Instead  of  the  parties  serving  being  thus  to  take 
or  keep  any  part  of  the  succession,  in  virtue  of  the 
service,  the  service  was  to  be  the  very  vehicle  of  de- 
nuding these  parties  of  their  natural  right,  by  trans- 
ferring their  property  to  Mr  Irvine's  trustees.  Again, 
the  defenders.  Lord  and  Lady  William  Douglas,  have 
no  right  to  any  part  of  Mr  Irvine's  succession  even  as 
legatees.  *  They  have  not  even  acquired  the  Fife  estate, 
that  estate  having  been  conveyed  to  the  marriage-con- 
tract trustees,  in  implement  of  the  express  and  onerous 
obligati6n  which  was  come  under  by  Mr  Irvine  dur- 
ing his  own  lifetime.  The  pursuer's  only  remedy  was 
by  action  against  the  trustees  in  England,  who  are  still 
vested  in  the  estate,  and  hold  it  for  the  trust  purposes. 
'  The  Lord  Ordinary  made  avizandum  with  the  mi- 
nutes of  debate  to  the  First  Division,  appending  at  the 
same  time  the  following  note : 

*'  When  this  case  was  debated  on  the  summons  and  defences^ 
the  Lord  Ordinary  had  not  an  opportunity  of  seeing  and  deli- 
berately perusing  the  deeds  on  which  the  prelimiiviry  defences 
depend ;  and  as  the  case  was  pleaded,  he  considered  it  was  at- 
tended with  more  difficulty  than  it  will  probably  be  found  when 
the  facts  are  more  fully  explained. 

"  This  is  an  action  to  reduce  and  set  aside  certain  deeds  exe- 
cuted in  Scotland  in  favour  of  the  defenders'  alleged  predecessor, 
Walter  Irvine,  Esq.,  and  concluding  for  payment  of  certain  debts 
or  sumsltt  still  due  to  the  pursuer  by  Mr  Irvine,  on  the  footing 
of  the  deeds  being  reduced. 

"  Mr  Irvine,  the  alleged  debtor,  died  in  1823.  For  many 
years  prior  to  his  death,  he  was  domiciled  in  England,  and  he 
left  a  settlement  in  the  English  form,  which  was  administered 
in  England.  But  he  also  lefl  a  large  estate  in  Scotland,  and 
he  also  left  certain  personal  funds,  which  it  appears  were  the 
subject  of  confirmation  in  the .  usual  form  bv  the  executors  in 
Scotland.  The  landed  estate  in  ScotUnd  u  now  confessedly 
in  possession  of  the  defender,  Lady  William  Douglas,  in  conse^ 
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quenoe  of  a  provision  made  in  her  marriage-contract,  to  which 
her  father  was  a  party,  and  in  consequence  of  titles  made  up  by 
her  and  her  sister  as  heirs-portioners  of  her  father,  to  enable  the 
trustees  to  vest  the  estate  in  her. 

"  Now,  when  the  case  was  pleaded,  it  was  supposed  that 
this  estate  was  enjoyed  by  the  defenders,  in  virtue  of  a  specific 
and  onerous  conveyance  or  obligation  in  the  marriage-contract. 
But  this  does  not  appear  to  be  the  case.  The  obligation  on 
Mr  Irvine,  in  the  marriage-contract,  was  merely  to  give  the 
defender  one-third  of  the  whole  real  and  personal  estate,  which 
he  might  be  possessed  of  at  the  period  of  bis  death.  That  of 
course  is  very  different  from  an  obligation  to  convey  a  parti- 
cular estate  to  a  third  party  at  a  future  period,  because  possibly 
in  the  latter  case  the  estate  might  be  claimed  by  the  obligee  in 
an  antenuptial  and  onerous  marriage-contract,  without  being 
sulject  to  the  debts  of  the  granter ;  while  in  the  former  in- 
stance, which  DOW  appears  to  be  more  similar  to  the  present 
case,  the  right  is  only  given  to  such  a  free  portion  of  the 
father's  estate  as  he  might  happen  to  leave  deductis  debitU. 
The  very  taking  up  of  a  share  of  a  succession  under  such  a  pro- 
vision, seems  to  imply  a  liability  ^at  least  to  the  extent  of  the 
estate)  for  the  debts  of  the  preaeoessor,  which  the  defenders 
cannot  oliject  to.  Moreover,  when  it  is  considered  that  the  de- 
ceased not  only  left  a  large  Scots  estate,  but  that  the  question  to 
be  raised  is  the  validity  of  certain  deeds  executed  in  Scotland, 
it  is  difficult  to  hold,  that  the  Scots  Court  is  not  the  proper 
forum  for  trying  such  a  question.  It  was  mainly  from  not 
being  fully  aware  of  these  circumstances,  that  the  Lord  Ordi- 
nary took  the  case  to  report,  as  the  speediest  mode  of  having  it 
determined,  whether  tUs  Court  had  jurisdiction  to  try  the 
question  on  the  merits,  a  point  which  it  was  obviously  for  the 
interest  of  all  parties  to  have  settled  before  further  expense  was 
incurred.  The  statement  in  the  papers,  and  the  quotations  from 
the  deeds  founded  on,  now  exhibit  the  real  state  of  the  case  in 
the  most  satisfactory  manner  for  the  consideration  of  the  Court." 

The  defenders  reclaimed.     At  advising, 

Zord  GiUies, — I  think  the  interlocutor  is  right.  How  .can  it 
be  said  that  Lady  Douglas  is  not  the  representative  of  her 
&ther  ?  for  she  is  lucrata  by  his  succession ;  and  if  made  liable 
here,  she  will  just  obtain  relief  in  England.  The  firum  on" 
^fim$  is  of  no  consequence.  I  am  not,  however,  dear  as  to  our 
jurisdiction  over  the  other  def^der. 

Lord  President. — I  concur.  Lady  Douglas  is  properly  brought 
here.     She  is  certainly  lucrata. 

Lord  Mackenzie. — I  agree  with  your  Lordships.  It  did 
strike  me  that  this  question  might  have  been  tried  in  England ; 
but  does  it  follow  that  it  cannot  be  tried  here  ?  I  agree  with 
Lord  Gillies,  that  we  ought  to  have  further  argument,  as  to  the 
point  of  jurisdiction,  in  regard  to  the  other  defender. 

ZA)rd  Corehouu. — I  never  saw  a  case  attended  with  less 
difficulty.  Lady  Douglas  represents  her  father  most  clearly. 
These  ladies  have  already  pl^ed  peremptorily,  that  they  were 
entitled  to  certain  heritage  as  representatives  of  their  father,  and 
that  in  a  question  with  the  present  pursuer;  now  how  can  they  get 
oyer  that  ?  The  doctrine  stated  by  the  defenders'  seems  strange, 
viz.,  that  as  there  are  trustees  in  England,  where  the  personal 
funds  are  situated,  you  must  bring  your  action  against  these 
English  trustees,  and  not  against  the  representatives  in  this 
country.  That  is  very  strange  doctrine :  for  it  would  follow, 
that  though  a  man  lef^  large  property  here,  he  would  not  be 
answerable  for  his  debts,  as  his  trustees  are  some  in  one  country, 
and  some  in  another.  Or  does  it  follow,  that  because  some  of 
the  representatives  do  not  appear,  the  party  who  does  appear  is 
in  consequence  protected?  They  were  all  called;  and  one 
having  appeared,  the  pursuer  is  entitled  to  carry  on  tSe  action 
with  that  defender.  I  am  quite  clear  as  to  the  question  of  re- 
presentation, and  the  shape  of  the  action. 

Dean  of  Faculty. — I  have  to  explain,  that  Miss  Irvine  has  no 
interest  whatever  in  the  heritable  property.  She  has  only  the 
revenue  of  a  money  provision  under  the  English  will. 

Solicitor-  General. — But  she  has  taken  up  the  Scotch  heri- 
tage, and  made  up  titles,  and  conveyed  over  to  the  trustees. 

Lord  Corehouse — I  did  not  advert  to  the  situation  of  Miss 
Irvine.  I  was  not  aware  that  she  had  no  interest  in  the  heritable 


property.  It  is  rather  difficult,  certainly,  if  she  only  has  an  in- 
terest under  a  money  provision. 

The  Court 

"  Repel  the  preliminarjr  defences  for  Lady  William  Donglas, 
and  appoint  each  party  to  lodge  a  minute  as  to  the  question  of 
jurisdiction  relative  to  the  interest  of  Miss  Christian  Irvine/' 
&c. 

Lord  Ordinary ,  Cuninghame — Act.  Solidtor-General  (Ra- 
therfurd).  Ivory,  H.  J.  Robertson ;  iBneas  Macbean,  W.S., 

Ayent Alt.  Dean  of  Faculty  (Hope),  G.  G.  Bell;  W.  Stewvt, 

W.S.,  Agent B*,  CUrk fG.D.F.J 


nth  February  183S. 

FifiST  Division. — (G.D.F.) 

No.  152. — Elizabeth  Craioie,  Pursuer,  v,  Edwaid 

HoQOAN,  Defender. 

Husband  and  Wife — Marriage,  Promise  of,  followed  by  Copuls 
— Declarator  of  Marriage — Proof — Construction — A  ma* 
granted  a  letter  to  a  woman,  with  whom  he  had  contracted 
an  intercourse,  of  which  a  child  was  bom,  stating,  "  under  ex* 
isting  circumstances,  I  feel  anxious  to  provide  for  you  after  my 
decease,  as  far  as  in  my  power,  and  with  that  view,  I  shall,  at 
my  decease,  leave  a  declaration  acknowledging  you  as  my  law- 
Jul  wife,  which  will  secure  to  you  the  annuity  payable  from  the 
Widows'  Fund  of  Writers  to  the  Signet;"  but  the  writer  en- 
joined secrecy,  in  respect  that  if  his  intention  were  knows,  he 
would  be  obliged  to  announce  the  fact  to  the  collector  of  the 
fund;  and  stated,  that  *'  the  declaration"  "  shall  only  be  de- 
livered at  my  decease,  in  the  event  of  the  most  strict  secreqf' 
being  preserved  in  reaard  to  the  delivery  of  the  communication. 
Another  letter  was  also  delivered,  in  which  the  writer  declared 
**  most  solemnly  before  Almighty  God,  that  'I  never  granted  a 
letter  to  any  one  such  as  I  have  given  to  you,  and  cannot  now 
grant  any  letter  with  such  an' obligation  to  any  other  person  as 
I  consider  myself  bound  by  my  letter."  The  intercourse  was 
continued  after  the  delivery  and  receipt  of  the  letters — Cir- 
cumstances in  which  the  Court,  holding  that  the  letters  esta- 
blished a  promise  of  marriage,  and  that  it  was  followed  bf  a 
copula, /otcatf,  in  an  action  of  declarator  of  marriage,  pursued 
by  the  woman,  that  the  parties  were  married  persons. 

The  defender,  who  was  a  legal  practitioner,  and 
lodged  in  furnished  apartments  let  to  him  by  the  pur- 
suer's mother,  admitted  that  a  sexual  intercourse  had 
for  some  time  Subsisted  between  him  and  the  pursuer, 
who  lived  in  the  house  with  her  mother,  and  Uiat  two 
children  had  been  bom ;  but  he  averred  that  the  con- 
nexion was  illicit.  It  appeared  that  the  defender,  on 
Sth  March  1834,  and  while  the  pursuer  was  pregnant 
of  the  second  child,  delivered  to  her  the  following  let- 
ter, which,  as  admitted,  was  at  the  pursuer^s  request 
ante-dated,  and  bore  the  date  of  25th  January  1834: 

"  Dear  Elizabeth, — Under  existing  circumstances,  I  feel 
anxious  to  provide  for  you  after  my  decease,  as  far  as  in  mj 
power ;  and  with  that  view  I  shall,  at  my  decease,  leave  a  de- 
daratioo,  acknowledging  you  as  my  lawful  wife,  which  will  se- 
cure to  you  the  annuity  payable  from  the  widows'  fund  of 
writers  to  the  Signet.  It  is  of  the  utmost  importance  that  this 
intention  should  not  be  made  known,  as  utter  ruin,  in  thst 
event,  must  fall  on  me ;  and  were  I  to  show,  or  give  you  pos- 
sesion of  the  declaration,  I  would  then  be  compelled  to  an- 
nounce the  fkct  to  the  collector  of  the  widows  fond,  within 
three  months,  under  forfeiture  of  the  annuity.  The  declam- 
tion,  therefore,  shall  only  be  delirered  at  my  decease,  >n  the 
event  of  the  most  strict  secrecy  being  adhered  to  regarding  this 
communication ;  and  I  hereby  declare,  that  in  the  event  of  the 
contents  of  this  letter  being  made  known  to  any  other  person  or 
persons,  except  your  father  and  mother,  the  letter  shall  be  of  no 
avail,  and  shall  in  no  manner  of  way  be  held  as  binding,  or  used 
as  a  document  against  me.    I  am,"  &c. 
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The  reason  for  ante-dating  the  letter  appeared  to 
have  been  an  idea  of  the  pursuer,  that  the  date  of  Ja- 
nuary was  necessary,  to  take  away  any  doubt  as  to  the 
the  child,  of  which  she  was  then  pregnant,  having  been 
conceived  ex  Justis  nupHis :  her  averment  being,  that 
the  relation  which  subsisted  between  her  and  the  de- 
fender was  that  of  marriage.  The  defender  was  then 
living  in  the  furnished  apartments.  The  pursuer  aver- 
red, that  on  the  evening  of  the  day  in  which  she  re- 
ceived the  above  letter  from  the  defender,  she  delivered 
to  him  the  following  letter : 

"  1834,  March  8/A Dbae  Edward,  I  do  hereby  declare  to 

tike  you  for  my  lawful  husband,  in  terms  of  the  document 
wbieh  you  have  made  out,  and  that  I  will  not  make  it  known 
to  any  but  my  father,  mother,  and  those  friends  which  I  wish 
to  be  on  terms  of  intimacy  with.  But  should  the  fact  become 
known,  and  I  have  no  hand  in  it,  I  will  not  hold  responsible, 
nor  forfeit  my  claim.     I  will  do  all  to  conceal  it.     Yours,"  he 

The  defender  admitted  that  a  letter  was  presented  to 
him  of  this  date,  but,  on  seeing  its  contents,  so  far  from 
accepting  the  letter,  he  threw  it,  in  the  pursuer's  presence, 
into  the  fire.  About  the  time  on  which  the  ante-dated 
letter  was  delivered  to  the  pursuer,  her  father,  who  was 
usually  engaged  in  service  as  a  butler,  came  home,  and 
being  dissatisfied  with  the  terms  of  secrecy  imposed  by 
the  letter,  he  had  a  conversation  with  the  defender  on 
the  subject ;  and  by  advice,  he  thereafter  laid  the  ante- 
dated letter  before  counsel  for  their  opinion.  The 
defender  being  informed  of  this  step  by  the  pursuer's 
sister,  who  communicated  to  him  that  the  pursuer's 
parents  were  dissatisfied  at  the  concealment  of  the  mar- 
riage, delivered  to  the  pursuer  the  following  letter : 

"  29M  March  1834 Dear  Eluabeth,  It  is  most  assured- 
ly my  intention  to  provide  for  you  to  the  utmost  extent  my 
means  will  permit,  during  the  remainder  of  your  life,  while  we 
are  separate  from  each  other.  If  I  made  any  statement  last 
night  to  your  sister  to  the  contrary,  it  was  not  my  intention. 
Whatever  allowance  is  made  is  gratuitous  on  my  part,  and  any 
abuse  or  attempt  to  compel  me  to  increase  these  payments,  wiU 
be  attended  with  a  contrary  effect.  I  propose  giving  you  £50 
this  year,  in  full  of  all  expenses  of  maintenance,  payable  at  two 
terms,  and  the  remaining  years  to  be  regulated  by  drcum- 
itances.  The  doctor  and  nurses  expenses  to  be  paid.  Yours 
truly." 

It  was  stated  by  the  pursuer,  that  the  words  in  the 
letter  "  during  the  remainder  of  your  life,"  originally 
stood  <<  while  unmarried ;"  but  on  this  being  pointed 
out  by  the  pursuer^s  sister,  the  defender  altered  it  as 
printed.  On  1st  April  1834,  the  pursuer  having  ob- 
tained a  favourable  opinion  from  counsel,  she,  as  al- 
leged, communicated  it  to  the  defender,  and  insisted  on 
getting  an-  explicit  declaration  of  her  married  status; 
and  on  the  same  day,  the  defender  delivered  to  her  the 
following  letter : 

"  I  hereby  declare  most  solemnly  before  Almighty  God, 
that  I  never  granted  a  letter  to  any  one,  such  as  I  have  given 
to  you,  and  cannot  now  grant  any  letter  with  such  an  obliga- 
tion to  any  other  person,  as  I  consider  myself  bound  by  my 

«6iier* 

The  defender  denied  that  this  letter  was  delivered  for 
any  other  purpose  than  to  satisfy  the  pursuer  about  an 
annuity.  Thereafter,  the  defender  delaying  publicly  to 
acknowledge  a  marriage,  and  the  pursuer  being  on  the 
eve  of  her  second  confinement,  put  the  correspondence 
into  the  hands  of  an  agent  (Mr  White),  and  employed 
him  to  threaten  the  defender  with  an  action  of  declara- 
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tor,  and  she  transmitted  to  the  defender,  counsel's  (Mr 
More's)  opinion  on  the  case.  The  defender  then  com- 
municated to  the  pursuer's  agent  an  opinion  he  had  ob- 
tained from  another  counsel,  Mr  Skene,  to  the  effect  that 
the  letters  did  not  instruct  a  marriage,  and  requested 
that  this  opinion  and  whole  documents  should  again  be 
submitted  to  Mr  More,  who,  on  considering  these  addi- 
tional papers,  stated  that  he  remained  of  the  opinion  he 
had  previously  formed.  After  some  other  procedure,  in 
the  course  of  which  another  counsel  was  consulted,  who 
took  the  same  view  with  Mr  More,  the  pursuer's  agent, 
on  19th  April,  warned  the  defender,  that  unless  he  ex- 
plicitly acknowledged  the  marriage,  an  action  of  de- 
clarator would  be  immediately  raised  against  him.  The 
summons,  revised  by  counsel,  was  in  course  of  being 
executed. 

The  pursuer  stated,  that  the  defender,  on  hearing 
this,  asked  her  to  delay  proceedings,  and  offered  to  de- 
liver to  her  an  acknowledgment  of  her  married  status  ; 
and  she  alleged,  that  on  the  faith  of  that  arrangement, 
she  waited  on  her  agent,  to  whom  she  mentioned  the 
arrangement,  and  obtained  from  him  the  defender's  let- 
ters of  25th  January  (8th  March  1834),  29th  March, 
and  1st  April,  with  a  copy  of  hers  of  8th  March,  and 
Mr  More's  opinion.  The  defender,  on  22d  April,  ac- 
companied the  pursuer  to  the  door  of  Mr  White's  ofiice, 
whither  she  had  repaired  to  procure  these  documents, 
and  in  coming  out  of  it,  the  defender  prevailed  upon 
the  pursuer,  on  the  plea  of  returning  almost  instantly, 
to  drive  into  the  country.  They  accordingly  drove  to 
South  Queensferry,  where  the  pursuer  alleged  (but  it 
was  denied)  that  the  defender  wrote  out  and  delivered 
to  her  an  explicit  declaration  of  their  marriage,  which 
she  put  up  in  her  reticule  along  with  the  papers  she 
got  from  Mr  White,  and  at  the  defender's  desire,  she 
gave  him,  at  Queensferry,  a  mandate  to  her  agent  to 
get  up  all  remaining  letters  or  scrolls.  The  mandate 
was  in  the  following  terms : 

"  As  Mr  Hoggan  and  I  have  now  arranged  the  matter,  I 
withdraw  all  proceedings,  and  request  you  to  deliver  the  whole 
papers,  originals,  copies  and  drafts,  still  in  your  possession,  con- 
nected with  this  business,  to  the  bearer,  who  will  settle  your 
account.     I  am,"  he. 

It  appeared  that  the  pursuer  and  defender  then 
agreed  to  cross  the  water  to  North  Queensferry,  having 
previously  dispatched  to  Edinburgh  the  coach  that  took 
them  out  of  town ;  and  the  defender,  by  the  medium  of 
the  coachman,  transmitted  to  his  agent  a  letter  en- 
closing the  mandate  by  the  pursuer  to  get  up  the  re- 
maining papers,  and  be  sent  to  the  pursuer's  mother,  by 
the  same  opportunity,  the  following  note : 

"  To  prevent  the  unnecessary  and  very  unpleasant  exposure 
which  must  have  taken  place,  had  the  intended  action  gone  on,  * 
Elizabeth  and  I  have  arranged  and  agreed  to  put  a  stop  to  all 
proceedings ;  and  I  hope,  from  the  afrangements  which  I  have 
made,  there  will  be  no  cause  to  regret.  We  shall  return  to 
Edinburgh  to-morrow  or  next  day." 

(Signed)  "  Edwd.  Hoggan." 

lu  terms  of  the  mandate,  Mr  White  delivered  up  the 
remaining  papers  of  the  pursuer,  then  in  his  posses- 
sion, to  the  defender's  agent. 

The  parties  crossed  to  North  Queensferry,  where 
they  slept  together  on  the  night,  of  the  22d  April.  On 
the  23d  April  they  drove  to  Burntisland.     It  appeared 
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by  the  pursuer's  statement,  that  while  they  were  there, 
he  obtained  possession  of  the  reticule  containing  the 
papers  given  to  her  by  her  agent,  and  also  the  al- 
leged declaration  of  marriage,  and  destroyed  them, 
without  her  consent,  alleging  that  he  had  done  so  in 
order  merely  to  obtain  a  short  delay  in  making  the 
marriage  public.  After  passing  the  night  together, 
they  crossed  over  to  Newhaven,  where  they  lived  to- 
gether for  a  few  days,  but  some  family  matters  calling 
him  to  Dumfries,  they  went  to  Glasgow,  where  the  de- 
fender, after  living  with  the  pursuer  for  a  few  days  in 
lodgings,  went  to  Dumfries  alone,  from  which  place  he 
wrote  the  following  letter : 

*•  Dear  Elizabeth,  After  a  very  cold  ride,  I  arrived  at  home 
in  good  time  for  dinner.  On  Wednesday  I  received  a  box  from 
my  tailor,  and  enclosed  there  was  a  letter  from  Mr  M.  with  one 
to  you  from  No.  9,"  (her  father's  house).  *'  He  informed  me  your 
sister  had  written  to  Mis  Gillespie'*  (sister  of  Mr  Hoggan), 
**  communicating  the  whole  of  our  intimacy.  Not  a  word  has  been 
said  to  me  on  the  subject,  neither  do  1  expect  she  will  broach 
the  subject.  I  was  detained  at  home  all  yesterday,  and  since 
my  arrival  at  Dumfries  to-day,  I  have  not  completed  any  ar- 
rangements for  you,  but  I  expect  to  do  so  to-morrow,  when  you 
shall  hear  from  m?.  My  only  object  for  writing  to-night  is  to 
send  the  enclosed,"  (a  letter  from  Mrs  Craigie  to  the  pursuer). 
**  Your  own  sense  and  feelings  must  guide  you  to  answer  the  let- 
ter enclosed.  I  think  you  ought  merely  to  state  whether  you 
feel  yourself  comfortable  or  not ; — your  determination  of  not 
seeing  them  for  some  length  of  time,  and  that  your  present  ab- 
sence is  from  your  own  choice,  with  my  approbation.  I  hope 
you  are  moving  about ;  do  not  be  under  any  apprehension  about 
me.  I  shall  write  more  fully  to-morrow  and  enclose  money, 
as  I  fear  you  will  be  ill  off.  Write  to  me  and*let  me  know  what 
you  are  doing." 

Thereafter,  she  resided  with  the  defender  at  Glas- 
gow in  lodgings,  at  Aberdour  and  in  Edinburgh  ;  and 
he  took  a  house  in  Warriston  Crescent,  which  he  fur- 
nished at  the  sight  of  the  pursuer's  mother ;  and  while 
in  the  course  of  doing  so,  he  addressed  the  following 
note  to  the  pursuer's  mother,  8th  May  1834  : 

"  Mrs  Craigie  will  receive  herewith  the  keys  of  a  flat  in  No. 
4,  Warriston  Crescent.  It  will  be  obliging  if  Mrs  C.  will  give 
the  enclosed  £2  to  the  seivant  to  purchase  coals,  and  other 
materials  requisite  for  cleaning  the  house,  and  to  pay  for  sweep- 
ing the  kitchen  and  parlour  chimneys  if  requisite. — Thursday 
morning." 

The  defender  admitted  that  he  took  the  pursuer 
there,  but  he  denied  that  he  furnished  the  house  with 
the  least  idea  of  entertaining  her  as  his  wife,  and 
merely  for  the  purpose  of  receiving  her  during  her  ap- 
proaching confinement.  Subsequently  the  defender 
having  diSciirded  the  pursuer  altogether,  she  brought 
the  present  action  of  declarator,  libelling  on  the  letters 
of  25th  January  1834  and  7th  April,  and  on  her  me- 
morial to  counsel,  which  referred  to  these  letters,  copies 
of  which  had  been  sent  to  counsel. 

The  defender  denied  that  he  ever  led  the  pursuer  to 
believe  that  she  was  to  be  his  wife,  or  that  she  ever  ex- 
pressed anxiety  about  any  other  matter,  than  that  she 
should  .get  an  obligation  from  the  pursuer  for  the  pay- 
ment of  a  yearly  allowance.  It  was  in  consequence  of 
her  anxiety  on  this  point  that  he  wrote  the  letter  of 
the  25th  January  1834,  which  was  not  intended  as  a 
declaration  of  marriage.  The  intercourse,  he  stated, 
was  commenced  on  her  invitation,  and  it  took  place, 
not  in  the  house  of  her  parents,  but  in  houses  of  com- 
mon resort.     lie  averted  that  he  never  gave  to  the 


pursuer  any  declaration  of  marriage ;  and  that  being 
desirous  to  avoid  public  discussion,  when  the  action  of 
declarator  was  threatened,  he  agreed  to  settle  on  the 
pursuer  £30  a-year,  in  security  of  which  he  was  to 
convey  certain  shares  in  a  public  company,  and  also  to 
pay  any  expenses  incurred  by  her  agent.  The  pur- 
suer, he  stated,  assented .  to  this ;  and  she,  in  conse- 
quence of  her  assent,  put  into  his  hands  the  letters, 
summons,  and  other  papers  which  she  got  from  her 
agent ;  and  that  when  this  settlement  took  place,  he,  at 
the  pursuer's  solicitation,  took  her  to  the  various  places 
previously  mentioned;  and  while  at  North  Queens- 
ferry,  he  gave  her  a  letter,  binding  himself  ^*  to  make 
for  the  pursuer,  as  a  single  woman,  the  provision  which 
had  been  agreed  on."  That  most  of  the  papers  which 
she  had  given  up  were  burnt  by  him,  with  her  en- 
tire consent,  at  Burntisland ;  and  he  averred  that  the 
intercourse  was,  from  the  commencement,  illicit,  and 
continued  to  be  so  throughout ;  and  neither  the  pursuer 
nor  her  family  for  a  moment  misunderstood  Its  charac- 
ter, though  she  and  they  latterly  hoped,  by  arts  and  in« 
trigue,  and  threats  of  a  disagreeable  discussion  and 
exposure,  either  to  make  the  defender  convert  that 
illicit  intercourse  into  a  marriage,  or  betray  him  into  a 
situation,  in  which,  with  reference  to  the  loose  state  of 
the  law  on  the  subject,  a  declarator  of  marriage  might 
be  successful,  though  contrary  to  the  true  state  of  the 
case,  and  their  knowledge  of  the  truth. 

The  pursuer  pleaded^l.)  By  the  law  of  Scotland, 
marriage  is  constituted  by  consent  de  presenii,  whether 
signified  by  express,  written,  or  verba]  declarations,  or 
by  acknowledgment  by  the  parties  of  each  other  as 
man  and  wife,  or  as  standing  in  that  relation  to  each 
other.  (2.)  Marriage  is  also  legally  constituted  by  ac- 
knowledgment by  the  one  party  of  his  or  her  being  the 
wife  or  husband  of  the  other,  or  of  the  other  being  his 
or  her  wife  or  husband,  acquiesced  in,  expressly  or 
tacitly,  by  the  other.  And  this  whether  the  same  shall 
have  taken  place  before  the  date  of  any  personal  inter- 
course, or  during  the  subsistence  of  it.  (3.)  A  promise 
of  marriage  concubitu  svbsequente  constitutes  marriage. 
(4.)  Marriage  is  lawfully  constituted  by  habit  and  re- 
pute, by  the  parties  openly  living  together  as  man  and 
wife,  and  thereby  producing  a  general  belief  in  others 
that  they  are  truly  married  persons.  (5.)  Where  parties 
have  openly  lived  together  as  man  and  wife,  and  where 
the  man  has,  by  repeated  declarations  to  third  parties, 
acknowledged  the  woman  as  his  wife,  and  has  held  her 
out  to  the  public  in  that  character,  and  has  introduced 
her  into  respectable  lodging-houses  and  society,  in 
which  she  would  not  otherwise  have  been  received,  the 
marriage  relationship  is  constituted  by  avowed  acknow- 
ledgment, and  habit  and  repute.  (6.)  The  defender  is 
not  entitled  to  found  on  any  latent  conditions  not  fully 
expressed  in  his  acknowledgments,  nor  explained  to,  or 
understood  by  the  pursuer ;  and  having  prevailed  on 
her  to  yield  to  his  embraces,  and  to  cohabit  with  him 
upon  declarations  add  promises  of  marriage,  or  assur- 
ances as  to  marriage,  made  to  her  and  her  family,  these 
must  be  construed,  where  there  is  any  doubt,  against 
the  defender,  who  is  not  entitled  to  t^e  the  benefit  of 
legal  subtleties  or  distinctions  in  a  contract  bona  fide, 
entered  into  with  a  female  of  plain  and  ordinary  edu- 
cation.    (7.)  The  defender's  letter  or  acknowledgment, 
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of  22d  April  1834,  haying  beeafraadulently  taken  pos- 
session of  and  destroyed  by  him,  the  pursuer  is  entitled 
to  establish  the  import  of  the  same  by  parole  and  other 
secondary  evidence ;  and  she  is  also 'entitled  to  esta- 
blish, in  so  far  as  not  admitted,  the  import  of  the  other 
documents  founded  on  by  her,  and  destroyed  by  the 
defender,  whether  the  same  were  written  by  the  de- 
fender to  the  pursuer,  or  by  the  pursuer  to  him. 

The  defender  pleaded — (1.)  The  letter  bearing  date 
26th  January  1834,  according  to  its  obvious  construc- 
tion, does  not  either  import  the  iconstitution  of  a  mar- 
riage €le  presently  or  prove  the  subsistence^  at  its  date, 
of  a  marriage  previously  constituted  between  the 
parties :  M^Innes  v.  More,  House  of  Lords,  25th  June 
1 782 ;  Diet.  1 2,686.  Taylor  v.  Kellie,'  l6th  February 
1786;  Diet.  12,687.  .Anderson  v.  Fullerton,  13th  No- 
vember  1*795;  Diet.  12,690.  M'Lachlan  v.Dobson, 
6th  December  1796 ;  Diet.  12,633.  Stewart*  v.  Menzies, 
6th  December  1833 ;  Shaw,  XII.  p.  179.  Ferguson  on 
Consistorial  Law,  and  authorities  there  referred  to. 
(2.)  The  conduct  and  proceedings  qf  the  pursuer,  both 
before  and  after  the  writing  of  that  document,  as  well 
as  the  voluntary  surrender  of  the  document  itself — ^the 
manner  of  her  cohabitation  with  the  defender — ^her  ac- 
ceptance of  the  provisions  made  for  her  as  a  single  wo- 
man, and  generally  the  whole  circumstanpes  attending 
the  intefcoursQ  between  the  parties  during  the  period 
of  its  subsistence — show  that  the  letter  in  question  was 
neither  intended  and  given  by  the  defender,  nor  under- 
stood and  taken  by  the  puiliuer,  as  constituting  or  de- 
claring a  marrisLge,  or  even  as  holding  out  to  the  pur- 
suer the  prospect  of  a  marriage  at  any  period  during 
the  lifetime  of  the  parties,  but  was  a  document  which 
she  justly  considered  it  both  competent  and  advan- 
tageous to  exchange  for  an  annuity,  payable  imme<« 
diately. 

When' the  record  was  closed,*a  diligence  was  granted 
by  the  Lord  Ordinary  for  recovery  of  the  documents  li- 
belled on ;  and  on  his  examination  the  defender  admitted 
having  destroyed  (but  alleged  that  it  was  with  her  con- 
sent) the  letters  or  25th  January  1834,  <lf  29th  March, 
and  of  1st  April,  and  also  the  copy  of  the  summons  which 
had  been  prepared  by  the  agent  of  the  pursuer,  but  he 
deponed  "  that  he  did  not  think  he  builied  any  more  of 
the  papers'*  in  th^  reticule.  Thereafter,  in  the  pecu- 
liar circumstances  of  the  case,  the  father  anol  sister >  of 
the  pursuer  were  allowed  by  the  Court  to  be  examined 
as  to  the  character  of  the  connexion,  and  certain  con- 
versations had  with  thp  defender,  (see  •Vol.  IX.  p. 
203),  and  also  the  agent  of  the  pursuer  as  to  the  ground 
on  which  she  requested  him  to  part  witl)  her  papers. 
These  psuties  were  examined,  as  well  as  a  variety  of 
other  witnesses,  to  prove  the  married  statits  by  habit 
and  repute.  In  regard  to  this  part  of  the  case,  the 
import  of  the  parole  evidence  wiH  be  seen  from  the 
Lord  Ordinary's  note.  The  pursuer's  ageqti  "Mr  White, 
expressly  deponed,  .that  he  delivered  the  documents  to 
the  pursuer,  on  her  assuring  him  that  the  defender  was 
to  give  her  a  letter  acknowledging  her  as  his  wife. 

"  1th  March  1887 The- Lord  Ordinary  having  heard  par- 
ties* procurators  at  great  length,  and  thereafter  considered  the 
proof  adduced,  productions,  and  whole  'prpcess :  Finds  facts, 
circumstances,  and  qualifications  proved,  relevant  to  infer  mar- 
riage between  the  pursuer  and  defender :  Finds  them  married 


persons,  husband  and  wife  of  each  other,  accordingly :  There- 
fore, ordains  the  defender  to  adhere  to  the  pdrsucr,  and  to  co- 
habit with,  treat,  6herish,  and  entertain  hor  as  his  wife,  in  terms 
of  the  conclusions  of  the  libel,  and  decerns :  Find9  tile  defender 
liable  in  expenses,  and  allows  an  tfccount  tljereoFto  be  given  in, 
and  to  be  taxed  by  the  auditor :  Farther,  and  in  regard  to  the 
conclusion  for  aliment  in  case  of  nonradfaerence  on  tne^  part  of 
the  defender,  appoints  the  cause  to  be  enrolled,  t^at  parties  may 
be  heard  thereupon. 

"  Note, — The  question  will  be  found  ^to  depeT)d  in  a  great 
measure,  if  not  entirely  upon  the  import  of  l\\e  writings  which 
passed  between  the  parties  in  March  1^4.  The  Lord.Ordinary 
has  felt  it  to  be  one  of  considerable  difficulty — a  difficulty  aris- 
ing  from- the  very  equivocal  mode  of  expression'uscd,  knctas  he  . 
cannot  help  thinking,  intentionally  used  by  the  defender,  in  these 
letters.  They  are  certainly  not  the  letters  of  a  person  intend- 
ing to  declare,  without  su1)terfuge  or  ambiguity,  a4>resent  inttfri- 
tion  to  contract  marriage,  merely  qualified  with  th<f  condition/ 
that  it  should  be  kept  secret.  They  have  as  little  the  appear- 
ance  of  letters  unequivocally  intimating  to  the  party  to  whom 
they  are  addressed,  that  the  connexion  had  been,  aifd  was  to 
continue  illicit,  and  undertaking  merely  an  obligation  Tor  a  pe- 
cuniary provision.  There  is,  ho.wever,  yet  another  wobiect. 
which  the  writer  might  have  ba9  in  view,  viz.,  to  create  An  im- 
pression on  the  mind  of  thb  party  receiving  them,  that  they 
amounted  to  a  dedaratioif  of  marriage,  while  the  mode  of  ex  • 
pression  left  the  means  of  escape,  if  he  found  it  convenient  to 
deny  their  eArct.  The  Lord  Ordinary  has  found  himself  com- 
pelled to  adopt  the  lasf  supposition  as  the  true"  one.  But  the 
mere  circumstance  of  the  defender*s  intention,  in  this  particular, 
is  nut  conclusive.  The  qui^sdon  will  still  remain,  l«if,  Whether 
the  letters  did  admit -of  being  construed  as  present  declarations  ? 
2dhf^  Whether  the  pursuer  did  receive  and  construe  them  a9 
such  ?  and.  Lastly^  Whether  the  defender  knew  that  that  con- 
struction was  put  upon  them  by  the  pursuer  ?  For,  if  these 
questions  ar«  answered  in  the  affirmative,  the  defender -Ayill  be 
bound,  and  cannot  be  allowed  to  plead  the  concealed  and  frau- 
dulent intention  wkh  which  the  wiitings  were  framed,  ui  de- 
feat of  the  meaning  put  upon  tlicm,  and  known  by  him  to  be  so 
put  upon  them  by  the  other  party. 

"  The  first  letter,  bearing  date  the  25th  January  1834,  but 
of  which  the  true  date  is  "ftdmitted  to  be  the  8th  of  March,  is 
strongly  indicative  of  some  auch  intention  as  that  already  al- 
luded to.  In  fact,  it  ift  impossible  for  the  defender  to  give  to 
it,  according  to  his  own  view,  any  reasonable  or  consistent 
meaning.  •  It  sets'  out,  no  doubt,  with  stating  his  anxiety  to 
provide  for  the  defender,  and  promises  to  leave  at  his  decease, 
a  declaration  acknowled^n^  her  as  his  lawful  wife.  It  then 
assigtis  as  a  reasoniifor  nbt^viog  her  instant  possession  of  the 
declaration,  that  he  would  be  coni|)elled  to  announce  the  feet  to 
the  collector  of  the  widows*  ftipd.  I^poking  «t  the  terms  of  the 
existing  Statute  on  the  subject  of -that  widows*  liind,  it  may 
well  be  qtiestioned,  how.  far  this  last  representation  wa9  correct  "* 
But  what  is'  of  mo^  importance.  It  is  nearly  certai/i  that  the* 
defender /nu«t  have  been  satisfied  at  the  very  time,  that  the  ob- 
ligation; according  to  his  cq^struction  of  it,  was  absolutely 
worthless. '  T4ie  defeqd^r  is  a  writer  to  the  Signet,  and  coulcf 
not  be  ignorant  on  a  point  Which,  even  amongst  the  compara- 
tively uninitiated,  may  be  now  considered  as  a  matter  of  noto- 
riety, that  unless  macriage  is  contracted  during  lifetime,  the 
mere  dedannion  \eSi  at  duifth,  will  not  confer  the  character  of 
widow.  If  the  defendeV  then  haTl  &  private  object  in  this  letter, 
different  fi-om  that  of  an  admission  of  marriage  de  prefsenti,  H 
was  not  so  much  the  object  of  defraiiding  th.e  'widows*  fund,  as 
that  of  defrauding  the  yoiyig  woman  he  was  uddressing,  not 
only  of  her  belief  of  marriage,  but  of  her  hope^  of  a  provision ; 
but  while  this  letter  does  not  present  any  very  cleJir  or  consis- 
tent meaning,  if  strictly  construed,  it  might,,  when  read  more 
loosely,  very  easily  create  the  impressioq  that  it  iidimttecT  the 
existence  of  the  marriage  at  the  time,  while  it  merely  postpone^ 
the  granting  of  a  document  in  evidence  of  that  existing  marriage, 
in  consideration  of  the  defender*s  motives  for  keeping  the  mar- 
riage secret.  Though  far  from  being  explicit,  .it  is  a  .letter 
which  might  have  been  written  by  a  party,  who,  knowing  and 
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.  admitting  that  he  ^as  married,  stipulated  only  for  the  delay  of 
the  delivery  x>f*  Ik  document  which  would  »t  once  enable  the 
other  party  to  declare  it.  And  with  referente  to  this  last  con- 
struction, thejdrcumftfance  of  the  ante-dat}ng  of  the  letter  is  not 
immaterial.*  It  is  admitted  that  this  was  done  to  please  the 
pursuer ;  and  as  she  ^as  then  pregnant,  there  was  an  intelligible 
object  in  th^  ante-dfiting  of  the  letter,  if  it  referred  to  an  exist- 
ing maVriage  ^  while,  according  to  tha  view  of  the  let|er  taken 
by  the  defender,  the  ante-dating  is  utterly  inexplicable  and  un- 
njeaning. 

'*  But  that'letter  milst  not  be  taken  singly:  it  must  be  com- 
bined with  the  reit  pf  the  correspondence.  It  was  followed  by 
the  letter 'from  the  pursuer  of  the  same  day,  commencing: 
Dear  (Idward,— »'  I  do  hereby  declare  to  take  you  for  n^  lawful 
^usband,^  in  terms  of  the  document  which  you  have  made  out,*  &c. 
'  One  fact  regarding  this 'letter  is  admitted,  viz.,  that  it  was  de- 
li¥£ced  to  the  defender,*  although  he  denies  that  he  retained  it, 
^ut  avers  that 'he  objected  to  it,  and  threw  it  into  the  fire  in 
the  presence *of  the  pursuer.  Upon  these  last  points,  there  is 
no  evidence  on  either  side, — certainly  no  conclusive  evidenoe. 
For  the  Lord  Ordinary  cannot  view  in  that  light,  the  inference^ 
drawn  respectively  by  the  parties  from  the  statements  made  to 
counsel,  and  the  correspondence  whicb  took  place  relative  to 
lhex>{Jnion8  x>f  those  counsel,*  <The  admitted  fact,  however^  of 
such  a  letter  being  written,  and*  delivered  to  the  defender,,  is 
evidence  of  the  meaning  attached  by  the  pursuer  to.  the  preced- 
ing letter*  of  the  defender,  and  is  alio  evidence  of  the  communi- 
cation by  h^r  to  the  defender  of  the  meaning  so  put  upon  it ; 
and  it  would  rather  appear  to  the  Lord  Ordinary,  that  the  de- 
fender was  bound  to  produce  sompthing  more  conclusive  than 
his  own  mere  averment  of  his  rejection  of  <that  letter.  As  the 
corresj)ondence  did  not  stop  there,  the  continuance  of  it  clearly 
allowed  the  opportunity  of  placing  this  matter  beyond  the  reach 
of  doubt.  But  it  so  happens,  that  the  remaining  part  of  the 
corresppndence  fortifies  the  presun^ptlon,  that  ^e  pu^suer^s 
letter  had  not  Wen  repudiated  by  the  defender,  and  is,  accord- 
ing to* every  probability,  neariy  irreconcileable  witb  his  state- 
ment upon  this  subject. 

"^he  next  letter,  that  of  29(h  Marcli  1834,  begins,_Dear 
Elizabeth,' — '  It  is  most  assuredly*  my  intention  to  provide  for 
you  to  the  utmost  extent  my  means  ^ill  permit,  during  the  re^ 
mainder  of  your  life,  while  we  are  eepagate  from  each  other  ;*  and 
it  is  admitted  that  the  last  member  of  this  sentence  stood  origi* 
nally  '  while  unmarried/  and  was  altered  to  the  present  *form 
of  expression,  on  the  application -of  the  pursuer,  and  that  the 
alteration  '  woe  made  to  please  her.^ 

"  Now  it  appears  to  the  Lord  Ordiniury,  that  this  was  jult 
tbe  occasion  on  which  the  defender,  if  he  truly  had  rejected  the 
pursuer'ji  letter  of  8th  March,  must  have  adhered  to  the  expres- 
sions originally  used.  It  was  th'e  very  opportunity  for  Uing 
off,  by  a.  writ  ten  (qualification  or  denial,  the  effect  ^of  fisiy  erro- 
neous constructioji  put  U])oi\^  hi^  former  letter  by  the  pursuer. 
Tet,  instead  of  tkking  that  opportunity^  he  agrees  to  .the  sub- 
stitution of  a  certain  formof  expressiou,'  which,  contrastell  with 
that  struck  out/ amounts  very  nearly  to  complete  evidence  of 
acquiescence  in  the  view  taken  by  the  pursuer  in  her  letter  of 
the  Qth  March  of  their  relative  sifUations.  As  i(  i»  admitted, 
then,  that  the  pursue^ls  letter  of  the  8th  March  was  written 
and  delivered  to  the  defender,  as  there  is  no  evidence  of  his  re- 
jection of  it^  but,  OR  the  contrary,  the  adoption  by  him  of  a 
phrase  in  t^e  letter  of^tfae  29th,  nearly  irreconcileable  with  such 
rejection,  there  is  a  preponderance  of  evidence  in.support  of  the 
presumption  that  her  letter  of  the  8th  had  been  received  and  re-, 
tatned  without  objection.  • 

"  Next  comes  the  letter  of  the  Ut  April  :^-*  I  hereby  declare 
most  solemifly  before  Almighty  Qod,  that  I  never  granted  a 
letter  to  any  «ne,  such  as  I  have  given  to  you,  and  cannot  now 
grant  dny  letter  unth  such  an  obligation  to  any  other  person,  as  I 
consider  myself  Dound  by  my  letter^ 

"  ZTha'defender  seems  to  think  that  this  letter  may  be  easily 
disposed  of. .  According  to  his  view,*  it  merely  stated  '  that  he 
ronsidered  himself  boupd  to  abid§  by,  and  fulfil  the  obliga- 
tion which  hp  had  granted  by  the  letter  dated  in  January ;' 
Which 'ag^^n,  according  to  him,  meant  nothing  more  than  to  en- 


able her  to  go  against  the  fund  of  the  Society  of  Writers  to  the 
Signet  fur  the  annuity,  '  the  questionr  being  here,  not  whether 
this  was  a  proper  or  improper  purpose,  but  whether  it  was  not 
plainly  the  meaning  of  the  letter  ?'  The  Ubrd  Ordinary  must 
demur  to  this  reasoning.  In  the  Jirsi  place,  the  words  are  not 
merely,  that '  he  will  not  grant;*  but '  that  he  cannot  grant*  sudi 
an  obligation  to  any  other  person :  words  which  dearly  imply  aa 
indissoluble  or  irrevocable  engagement.  Secondfy^  The  pre- 
vious correspondence  admitting,  at  leftst,  by  possibility  of  this 
last  construction,  it  being  proved  that  such  a  construction  had 
been  put  upon  it  by  the  pursuer,  and  there  being  a  strong  pre- 
sumption that  he  had  acquiesced  in  that  construction,  the  so* 
lemnity  of  the  aljuralion  in  the  letter  ofHhe  Ist  of  April,  enters 
deeply  into  chequestion  as  a  question  of  evidenoe  of  intentioD. 
That  the  oefe'nder'diottld  call  God  to  witness  a  legitimate  bat 
secret  engagement,  and  which,  for  this  last  reason,  might  re- 
quire and  justify,  such  an  appeal,  yras  perfectly  natural  and 
proper. '  But,  is  any  man  to  be  allowed  to  state  in  a  court  ^ 
justice,  that  his  meaning  was  only  to  oall  Almighty  God  to  wit- 
ness his  engagement  t9  provide  for  his  associate  in  an  illidt  in» 
tereourse  through  ihh  medium  of  w)iat  he  himself  admits  to  be 
a  gross  fraud  ?  Can  it  be  supposed  that  the  pursuer  could  hare 
viewed  it  in  that  Ught  ?  Is  it  not,  9n  the  contrary,  quite  desr 
that  the  pursuer  was  entitled  to  consider  an  .ob&gation  so  so- 
lemnly'attested,  as  importing,  in  the  first  place,  a  legitimate  en- 
gagement, And,  at  all  events,  an  irrevocable  engagement  ?  neither 
of  which  conditions,  it  will*  be  observed,  can'be  possibly  appU* 
cable  to  it,  as  explained  by  the  defender. 

"  Such,  then,  being  the  letters,  h  only  remains  for  the  Lord 
Ordinary  to  consider  the  evidence  of  the  phrsuer'a  fiither  sod 
sistec,  whose  examination  has  been  authorhed  by  tbe.  Court,  in 
the  special  drcumstances  of  this  case.  -It  is  needless  to  state, 
that  witnesses  so  drcurostanced  must  be  presumed  to  have  a 
strong  bias ;  and  that  their  testimony,  if  unsupported,  afoiiiari  if 
contradicted,  must  be  received  with  great  hesitatioii.  The  tes- 
timony of  these  witnesses,  howe'ver,  seems  to  stand  cl^^  of  any 
imputation  on  the  score  of  appearance  of  partiality,  and  is  in  sll 
its  essential  particulars,  consistent  with  the  inferences  which 
the  Lord  Ordinary  has  thought  himself  entitled  to  draw  from 
the  letters  themselves.  By  the  testimony  of  both  these  wit- 
nesses, it  is  dear  t|^t.they  coned ved  and  expressed  that  belief 
to  the  pursuer,  that  jt  was  the  secreqf  of  the  marriage,,  and  not 
the  postponement  of  it,  which  they  understood  tobe  ^robject  in 
the  letters.  And  it  is  equdly*dear,  acco'rding  to  thdr  evidence, 
that  that  view  was  admitted,  or  at  least  acquiesced  in  by  the  de- 
fender. Upon  the  whole,  then,  the  Lord  Ordinary  has  formed 
'the  opinion,  thatihe  letters,  combined  with  the  parole  proof  ly 
the  pursuer's  father  and  sister,  afford  suffident  evidenoe  of  a  de 
fresenti  declaration  of  marriage. 

.  "  As  to  the  remaining  part  of  the  parole  j>roof,  and  the  whole 
proceedings  of  the  j)arties,  after  the  raising  and  abandonment 
of  the  declarator  of  nmtilage,  there  seems  to  be  a  great  diffi- 
culty in  i*OQnecting  them  with  the  correspandence  hitherto  con- 
sidc^red.  This  arises  from  the*  defect  of  the  evidence  of  the 
conditions  on  which  the  action  was  abandoned.  The  defender 
alleges  that  it  was  in  cdnsideftition  of  his  becoming  bound  to 
grant  the  pursyer  a  pecuniary  provision ;  while  if  is  averred  by 
her,  on  the  other  hand^  that  she  agf eed  to  abandon  ibe  action, 
and  give  up  the  documents  on  which  it  was  founded,  solely  in 
consideration  of  his  engaging  to  give  her  an  absolutp  and  un- 
equivocal acknowledgment  of  her  status  as  his  wife. 

^  As  a  mere  question  of  probabilities,  the  Lord  Oidinary  hss 
no  hesitation  in  avowing  his  belief  of  the  latter  statement. 
Even,  in  the  most  trivial  question,  of  pecuniary  obligation,* 
party,  a  professional  person,  who  contrived  to  transact  with  bis 
adversary,  an  inexperienced  young  woman,  under  the  cautious 
seclusion  of  her  parents  and  legal  advisees,  could  not  well  com- 
plain of  any  bnJG^vourable  construction  bdng  put  on  his  con- 
duct. But  these  un&voui^ble  presumptions  are  incalculably 
.  stronger  in  t)ie  present  case,  when;  the  defender  must,  from  the 
nature  of  his  connection  with  the  pursuer,  have  had  a  great  in- 
fluence over  her,  and  u'here,  having  got  her  into  his  power,  and 
having  obtained  through  her  means,  'possession  of  all  the  docu- 
ments considered  to  be  of  importance,  he  induced  her  to  sban- 
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don,  by  her  own  unadvised  act,  that  legal  prooeedinj;  which  she 
had  commenced  under  the  sanction  and  counsel  of  her  natural 
guardians  and  legal  advisers.  But  whatever  may  be  the  proba- 
bilities, the  Lord  Ordinary  is  of  opinion,  that  there  is  no  suffi- 
cient proof  of  the  terms  on  which  the  pursuer  agreed  to  give  up 
the  action  of  declarator.  And  it  may  be  observed,  tlwt  this 
circumstance  goes  &r  to  exclude  the  second  or  alternative  view 
of  the  case  maintained  by  the  pursuer,  viz.,  that  the  continued 
connection  between  the  parties,  af^er  they  left  Edinburgh  on  the 
22d  of  April  1834,  when  eombirfed  with  the  letters  of  the  de- 
fender, must,  at  any  rate,  constitute  a  marriage  by  the  force  of 
the  promise  followed  by  copula. 

"  These  letters,  viewed  as  adedaratibn  depreunti,  were  be- 
yond the  reach  of  any  recal  or  surrender  by  the  parties ;  but,  if 
viewed  as  constituting  merely  a  promise,  that  promise  admitted 
of  being  retracted  on  the  one  hand,  or  abandoned  on  the  other ; 
and  no  copula  following  on  such  retraction  or  abandonment, 
would  be  of  any  relevancy  in  a  question  of  marriage.  Now, 
here  it  is  admitted  that  the  letters  jvere  given  up,  and  as  there 
is  no  sufficient  proof  of  the  terms  on  which,  according  to  the 
pursuer,  they  were  so  given  up,  vie.,  in  consideration  of  an  ab- 
solute acknowledgment,  it  does  appear  to  the  Lord  Ordinary 
that  there  is  here  a  defect  in  one  indispensable  link  of  the  pur- 
suer's chain  of  evidence. 

"  A  remark  of  the  same  kind  is  applicable  to  the  whole  of 
those  subsequent  proceedings,  in  so  &r  as,  they  are  founded  up- 
on substantively,  as  affording  a  proof  of  marriage  by  cohabita- 
tion, uid  habit  and  repute.  The  doubtful  nature  of  die  terms 
on  which  the  pursuer  agreed  to  abandon  the  action  of  declara- 
tor,  throws  a  corresponding  obscurity  over  the  true  nature  of 
the  connection  which  afterwards  subsisted  between  them.  That 
connection  did  not  continue  under  circumstances  to  make  it  in 
itself  conclusive.  It  is  proved,  no  doubt,  that  they  lived  to- 
e^ether  as  man  and  wife,  and  were  so  considered  in  the  lodging- 
bouses  where  they  resided.  But  it  is  also  proved  that  this  took 
place  under  assumed  names,  a  circumstance  which  goes  far  to 
neutralize  the  inference  of  marriage.  As  the  assumption  of  the 
appearance  of  marriage  may  be  easily  accounted  for,  from  a  con- 
aideration  of  decorum  and  convenience,  and  may  be  ascribed  to 
such  considerations,  when  the  true  names  are  concealed.  On 
the  other  hand,  the  assumption  of  feigned  names  is  not  abso- 
lutely conclusive  the  other  way,  as  it  is  quite  consistent  with 
the  notion  of  a  really  existing  marriage,  which  the  parties  wish 
to  keep  secret.  It  certainly  does  not  appear  to  the  Lord  Or- 
dinary, that  there  is  here  any  such  inconsistency,  as  to  raise 
doubts  of  the  true  meaning  of  the  letters  forming  the  main 
ground  of  the  pursuer's  action.  Even  the  expressions  which 
she  is  said  to  have  used  at  Dumfries  admit  of  an  easy  explana- 
tion, when  it  is  considered  that  her  object  was  to  obtain  an  un- 
equivocal acknowledgment  of  her  marriage.  And  that,  after 
the  abandonment  of  the  action,  and  the  delivery  of  the  docu- 
ments, she  had  every  reason  to  believe  that  she  was  at  the  de- 
fender's mercy.  Neither  is  it  to  be  thrown  out  of  view,  that 
there  are  some  other  circumstances  in  these  subsequent  pro- 
ceedings, which  the  defender  will  -find  it  difficult  to  explain. 
The  tsking  of  the  house  in  Warriston  Crescent,  and  the  inti- 
mation of  it  to  the  pursuer's  mother,  are  not  very  easily  recon- 
dleable  with  the  notion  of  a  mere  continuance  of  an  illicit  con- 
nexion. Inferences  still  more  strong  may  be  drawn  ftom  the 
letter  addressed  to  the  pursuer's  mother  from  South  Queens- 
ferry  on  22d  April,  on  their  way. from  Edinburgh,  and  also  from 
the  letter  of  1st  May  1834,  addressed  by  the  defender  to  the 
pursuer  in  Glai^ow. 

"  These  letters  are  written  with  the  defender's  habitual  cau- 
tion, but  no  person,  on  the  mere  reading  of  these  letters,  and  in 
the  ignorance  of  any  private  views  on  his  part,  could  for  a  mo- 
ment suppose  that  they  implied  any  thing  but  a  legitimate  con- 
nexion between  him  and  the  party  to  whom  the  first  of  these 
letters  related,  and  to  whom  the  second  was  actually  addressed. 
But  the  Lord  Ordinary  finds  it  unnecessary  to  remark  fkrther 
on  the  evidence  of  the  proceedings  of  the  parties  after  they  left 
Edinburgh.  His  opinion  is  formed  on  the  letters  of  the  month 
of  March,  corroborated  as  they  are  by  the  testimony  of  the  two 
Craigies;  and,  for  the  reasons  already  given,  that  opinion  is 
in  favour  of  the  pursuer." 


The  defender  reclaimed.    At  advising, 

Lord  Gillies The  iitterlocutor  of  the  Lord  Ordinary,  I 

think,  is  right,  in  so  far  as  it  finds  that  these  persons  are  mar- 
ried parties  \  but  I  do  not  go  into  the  whole  of  the  grounds 
stated  by  tbe  Lord  Ordinary.  It  is  sufficient,  I  think,  to  look 
at  tbe  ante-dated  letter,  which/  in  my  judgment,  is  nothing 
more  nor  less  tha»  a  promise  of  marriage.  Iffie  letter  does  not 
say  at  what  time  the  narriage  is  to  take  place,  but  I  view  the 
letter  as  containing  a  promise  of  marriage ;  and,  as  it  was  un- 
doubtedly followed  by  a  copula^  I  see  no  reason  to  differ  from 
the  conclusion  of  the  Lord  Ordiimry,  that  the  law  must  hold 
them  as  married  parties . 

Lord  Mackenzie, — I  agree  with  the  opinion  of  Lord  Gillies. 
The  opinion  of  the  Lord  Ordinary  is  rather  different,  though 
the  result  he  thrives  at  is  just  the  same;  but  I  cannot  concur 
with  him  that  this  was  a  de  presenti  marriage.  I  should  have  a 
difficulty  in  that,  and  I  would  rather  incline  to  the  opposite  opi- 
nion ;  but  the  letter  mentioned  by'Lord  Gillies  just  amounts  to  a 
promise  of  marriage.  Less  than  that  it  cannot  be.  It  does  not 
mention  tbe  time  when  the  marriage  is  to  take  place,  but  it  was,  I 
hold,  to  be  some  time  in  hu  life.  Nqw,  arthe  promise  of  marriage 
was  followed  by  a  copula,  ^e  ordhiary  rule  of  law  must  follow. 
On  the  whole,  then,  I  agree  with  the  Lord  Ordinary ;  but, 
taking  this  ground,  it  is  unnecessary  to  go  into  the  other  details 
as  the  Lord  Ordinary *has  done,  as  Uiere  is  quite  sufficient  to  ^ 
the  marriage  without  that. 

Lord  Corehouse I  am  of  the  same  opinion,  and  I  rest  en- 
tirely on  the  grounds  which  your  Lordships  have  taken,  viz., 
the  letter  of  8th  March,  bearing  the  date  of  25th  January  1834. 
(His  Lordship  read  the  letterr)  This  letter  is  quite  express : 
"  I  shall,  at  my  decease,  leave  a  declaration  acknowledging 
you  as  my  lawful  wife."  Now,  it  was  impossible  for  him  to 
secure  tbe  pursuer  in  the  benefit  of  the  fund  unless  they  were 
married  persons ;  and  it  is  not  necessary  to  leave  sueh  a  de- 
claration to  have  that  efiect,  where  parties  are  married.  It  ne- 
cessarily follows,  therefore,  thai  they  are  married  persons  in 
order  that  she  may  take  the  benefit  of  tbe  fund ;  and  it  is  an 
obligation  on  him,  over  and  above  a  promise  of  marriage,  to  se- 
cure her  in  the  benefit  of  tbe  widows'  scheme.  He  could  not 
leave  such  a  dedaration  to  haye  the  effect  of  putting  this  party 
on  \he  fund  after  his  death,  without  a  marriage,  and  if  it  had 
been  intended  that  she  should  get  the  benefit  of  tbe  fund  as  a 
married  woman  after  his  death,  but  that  she  was  to  appear  dur- 
ing his  life  in  a  very  different  character,  and  not  a»  his  wife,  that 
would  be  adjecting  an  immoral  condition  to  an  illegal  act.  This 
view,  however,  cannot  have  effect ;  for  the  law  always  considera 
what  is  immoral  to  fty  off.  Besides,  look  at  the  other  letter  of  1  st 
April  1834 :  *'  I  hereby  declare  most  solemnly « before  Almighty 
God,  that  I  never  granted  a  letter  to  any  one  such  as  I  have 
given  to  you,  and  cannot  now  grant  any  letter,  with  such  an 
obligation  to  any  other  person,  as  I  consider  mywli  bound  by 
that  letter."  Now,  had  this  gentleman  it  in  hie  power  to  ex- 
press himself  thus^  unless  they  were  already  married ;  and  if  he 
had  given  such  a  letter  to  any  other  person,  it  would  have  been 
unlawful  and  immoral.  Here,  then,  is  a  promise  of  marriage, 
followed  by  a  copula^  which  is  admitted,  and  the  law  must  pre- 
sume that  the  copula  followed  on  this  promise  of  marriage. 
This  is  not  entirely  the  view  of  the  Lord  Ordinary,  but  1  do 
not  go  into  his  views.  I  cannot  adopt  them.  The  defender 
says  that  the  pursuer  gave  up  the  letters.  Now,  the  eiias  lay 
on  the  defender  to  show  the  reasons  why  the  pursuer  did  part 
with  the  documents,  and  why  she  agreed  to  give  up  the  action  of 
declarator  she  was  bringing.  After  tbe  letters  I  have  founded  on, 
I  cannot  suppose  that  the  pursuer  intended  to  depart  from  her 
daima  of  Matue^  as  the  defender  says  she  did,  on  being  secured 
in  riiment ;  for  I  see  overpowering  evidence  that  the  action  wat 
given  up  because  she  was  to  get  a  declaration  from  the  defender, 
expressly  acknowledging  that  she  was  his  wife.  Now,  she 
says  she  got  that  deckration  from  the  defender  at  North 
Queensferry,  though  she  cannot  produce  it  now ;  and  I  cannot 
believe  that  she  was  so  suddenly  to  change  her  mind,  and  con- 
tinue to  live  with  the  defender,  except  in  the  character  of  his 
wife.  He  admits  that  he  gave  her  a  letter,  but  he  denies  that 
it  was  a  declaration  of  that  nature ;  and  it  is  admitted  that  he 
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destroyed  that  letter,  and  certain  others.  Now,  is  it  to  be  be- 
lieved, there  being  no  proof  of  her  chan^^e  of  mind  with  regard 
to  the  nature  of  her  claims,  and  taking  into  view  the  fact  of  the 
destruction  of  the  letters  by  the  defender,  that  she  so  suddenly 
changed  her  mind,  and  agreed  to  depart  from  her  claims 'to  the 
married  status  f  There  is  no  proof  of  this.  I  therefore  agree 
with  your  Lordships. 

Lord  President,^.!  am  of  the  same  opinion.  I  suspect  this 
gentleman  overshot  himself:  for  I  have'ft  strong  suspicion  that 
be  just  tried  to  play  the  game  that  Mr  Fullerton  did. 

JUfrd  GiUies — In  allusion  to  what  Lord  Corehouse  says 
about  her  change  of  mind,  the  woman  had  it  not  in  her  power 
to  release  the  defender;  for  suppose  it  be  admitted  that  A. 
gives  B.  a  promise  of  marriage,  and  it  is  followed  by  a  copula, 
and  B.  thereafter  gives  a  letter  releasing  X.  from  the  conse- 
quences of  any  claim  of  marriage,  could  it  be  maintained  that 
this  would  have  the  effect  of  dissolving  the  legal  character  of 
the  connexion,  as  that  of  marriage  ?  I  ^  apprehend  it  could  have 
no  such  effect. 

Lord  Corehouse — This  is  another  view  of  the  case,  and  a 
very  sound  one. 

Lord  Gillies. — A.  arid  B.,*in  the  case  supposed,  are  married 
persons,  and  neither  of  them  has  it  in  his  or  her  power  to  dis- 
solve the  legal  nature  of  the  contract,  as  a  marriage. 

Lord  President — The  parties  here  are  just  as  much  married 
persons  in  the  present  case,  as  if  they  had  been  married  by 
the  Archbishop  of  Canterbury,  according  to  all  the  tules  of  the 
Church  of  England. 

The  Court  unanimously  adhered. 

Authorities  for  Pursuer. — Lord  Stowell  in  Dalrymple  v 
Dalrymple ;  Dodson*s  Report,  p.  70.  Lord  Redesdale  in 
M'Adam  v.  M'Adam,  21st  May  1813 ;  1  Dow,  189.  Lord 
Pitmilly  in  Honeyman  ».  Honeyman,  9th  July  1830 ;  Fac. 
Coll.  Lord  Chancellor  Brougham  in  Honevman  v.  Honeyman, 
3d  March  1831.     M'lnnes  v.   More,  25th* June   1782;  Morr. 

12.686.  Anderson  o,  Fullerton,  13th  November  1795;  Morr. 
12.690.  Maclauchlan  v.  Dobson,  6th  December  1796;  Morr. 
12,633.  Stewart  v,  Menzies,  6th  December  1833;'  12  S.  and 
D.  179.  Penicook  V.  Granton,  15tb  December  1752;  Morr. 
12,677.  Smith  v.  Grierson,  27tji  June  1755;  Morr.  12,391. 
1  Starkie  on  Evidence,  26. 

Authorities  for  'Defender Starkie*s  Law  of  Evidence,  2d 

edit.  Vol.  I  pp.  36,  62.  Ibid,  tit.  Witness,  Vol.  II.  lit.  Bank- 
rupt.  21  Howell's  State  Trials,  542.  Aveson  v.  Lord  Kin- 
naird ;  6  East,  188.  Kent  v.  Lowen,  1  Camp.  c.  177,  and 
see  tit.  Entries  by  Third  Person.  Dow*s  Reports,  p.  483. 
Fergusson's  Reports,  p.  163.  Mills,  20th  November  1829; 
Shaw,  VIII.  p.  89.  M*Intosh,  6th  March  1829 ;  Shaw.  An- 
derson V.  Fullerton,  13th  November  1795;  Morr.  12,690. 
Tait  on  Evidence,  p.  294.  M'Innes  v.  More,  25th  June  1782 ; 
Morr.  12.683,  6.     Taylor  v,  KeUo,  16th  February  1787  ;  Diet. 

12.687.  9. 

Lord  Ordinary,  Fullerton Act.  Dean  of  Faculty  (Hope), 

P.  Robertson,  J.  Anderson;  Andrew  Dunlop,  W.S.,  Agent, 
—Alt.  Solicitor- General  (Rutheifurd),  Pvper;  Davidsons  and 
Syme,  W.S.,  Afjenis N.,  C/erA.— fG.D.F.] 

^ • 

17 th  Fehrwiry  1838. 

Second  Division (J.D.M.) 

No.  153. — Charles  M'Caul,  Pursuer,  v.  Andrew 
Millar  and  Others,  Defenders. 

Competency — Jurisdiction — Process — Criminal — Review — Po- 
lice— A  party  haviny  been  sentenced  to  pay  a  fine  by  the  acting 
Judge  in  the  Police  Court  of  Edinburgh,  on  a  complaint  pre^ 
sented  by  the  superintendent  of  police,  as  procurator-fiscal,  for 
breaking  up  the  causeway,  and  leaving  it  in  a  dangerous  state, 
whereby  a  horse  was  injured  and  a  coach  broken,  the  com- 
plaint concluding  that  the  party  *'  ought  to  be  punished;"  and 
the  party  having  pleaded  *'  not  guilty'*  to  the  complaint ;  and 
on  a  proof,  having  been  fined  and  imprisoned  until  payment : 
An  action  of  reduction,  repetition,  ^c,  setting  forth  thete  state- 
tiuhts,  having  been  brought — Held  that  the  pructedinya  consti- 


tuted, inform  and  substance,  a  criminal  process  ;  and  the  decree 
having  been  pronounced  in  a  criminal  process,  in  an  inferior 
Criminal  Court,  by  a  party  acting  as  the  judge  of  that  Court, 
was,  both  in  point  of  form  and  on  the  merits,  only  reviewable 
in  the  High  Court  of  Justiciary,  and  the  action  of  reduction 
dismissed  accordingly. 

The  present  was  an  action  of  reduction  of  a  sentence 
of  the  acting  Judge  in  the  Police  Court  of  Edinbui^h, 
and  concluded  for  reduction,  repetition  of  a  fine,  and 
for  damages.  . 

In  defence  it  waB  pleaded,  in  limine — I.  That  it  was 
incompetent  to  review  or  set  aside  the  sentence  of  a 
criminal  court,  following  upon  a  criminal  complaint, 
under  a  process  of  reduction  in  the  civil  court.  2. 
That  at  conuiion  law,  and  under  the  various  Statutes 
regulating  the  police  establishment  of  the  city  of  £din- 
burgh,  the  only  competent  form  of  reviewing  or  setting 
aside  sentences  of  the  Police  Court  in  matters  criminal, 
was  by  suspension  or  advocation  in  the  High  t^ourt  of 
Justiciary.  3.  That  assuming  a  reduction  of  the  sen- 
tence in  question  to  be  incompetent  in  the  civil  court, 
the  action,  quoad  uUrOy  must  also  be  dismissed,  in  re- 
spect that  the  conclusions  for  repetition  and  damages 
were  expressly  dependent  on  the  sentence  being  so  re> 
duced  and  annulled. 

**2Sd  January  1838 The  Lord  Ordinary  having  considered 

the  summons  and  preliminary  defences,  with  the  various  Police 
Statutes  founded  on  by  both  parties,  and  having  heard  counsel 
thereon,  in  respect.  Into,  That  it  is  instructed  by  the  summons 
(p.  1),  that  the  decree  now  sought  to  be  reduced,  proceeded  on 
a  complaint  presented  by  the  defender,  James  Stuart,  as  super- 
intendent of  police,  and  procurator- fiscal  of  the  Police  Court 
for  the  city  of  Edinburgh,  &c. :  2do,  That  it  is  also  admitted 
on  the  face  of  the  summons,  that  this  con^plaint  was  directed 
to  '  The  Honourable  the  Judge  acting  in  the  Police  Court  for 
the  city  of  Edinburgh  and  liberties  of  the  skme :'  Ztio,  That  it 
is  proved  by  the  summons  (p.  1  and  2)^  that  the  said  complaint 
under  reduction  was  '  brought  against  the  pursuer  for  breaking 
up  the  causeway  or  roadway  opposite  to  Melbourne  Place,  and 
leaving  the  same  in  a  dangerous  state  to  the  public,  whereby  a 
horse  in  passing  is  said  to  have  fallen  down,  and  was  consider- 
ably injured,  also  the  spring  of  the  coach  drawn  by  said  horse 
was  broken,'  on  the  night  of  Monday  the  11th  September  last, 
and  concluding  that  the  pursuer  (then  respondent)  *  ought  to 
be  punished,  or  such  other  judgment  given  as  the  case  re* 
quired :'  4fo,  That  it  is  admitted  and  set  forth  in  the  summons 
(p.  2),  that  the  present  pursuer  Tthen  respondent)  pleaded  not 
guilty  to  the  said  complaint ;  and  that  afterwards,  the  said 
Andrew  Millar,  defender,  *  pretending  or  assuming  to  himself 
the  office  of  Judge  of  Police,  found  the  complaint  proved,  and 
adjudged  the  pursuer  to  pay' a  fine  of  408.  Sterling;*  and  grant- 
ed warrant  to  commit  the  pursuer' to  the  Police  Office  until  he 
paid  the  said  sum :  Upon  which  sentence,  it  is  added,  that  the 
pursuer  '  was  immediately  committed  to  custody,  and  imprison- 
ed in  the  Police  Office  cells,  among  the  criminals  or  other  de- 
linquents for  whose  punishment  these  cells  were  provided: 
Finds  that,  under  these  circumstances,  the  proceedings  now  at- 
tempted to  be  brought  under  review,  as  set  forth  by  the  pur- 
suer  himself,  constituted,  both  in  form  and  in  substance,  a  cri- 
minal process,  conducted  by  a  known  and  responsible  prosecutor 
in  criminalibus,  and  before  a  court  possessing  indisputably  in 
sundry  questions  criminal  jurisdiction,  though  alleged  (under 
subsequent  heads  of  the  summons)  to  have  assumed  it  er- 
roneously in  the  present  instance :  Finds  that  the  decree  under 
reduction  having  been  pronounced  in  a  criminal. process,  in  an 
inferior  criminal  court,  by  a  party  acting  or  assuming  to  himself 
the  powers  of  the  judge  of  the  said  court,  was  reviewable,  both 
in  point  of  form  and  on  the  merits,  solely  by  the  Supreme  Cri- 
minal Court,  to  which  all  inferior  criminal  magistrates  are 
amenable :  Therefore,  sustains  the  first  and  second  preliminary 
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defences :  Farther,  in  respect  the  other  conclusions  of  the  sum- 
mons for  repetition  of  the  fine,  and  for  damages,  are  all  conse- 
quent on  the  reduction  of  the  sentence,  and  are  not  pursued 
separately  or  alternatively,  sustains  the  third  preliminary  de- 
fence :  And  as  these  findings  supersede  the  necessity  of  con- 
sidering the  other  preliminary  pleas,  dismisses  the  action,  and 
decerns :  Finds  the  defenders  entitled  to  expenses,  and  remits 
the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  re- 
port. 

"  yoie. — As  the  question  raised  here,  though  only  of  a  pre- 
liminary nature,  is  of  some  importance  in  practice,  and  was  the 
subject  of  a  very  full  and  anxious  argument  from  the  bar,  it  may 
be  proper  to  explain  more  fully  the  grounds  on  which  the  deci> 
aion  proceeds. 

*'  Assuming  the  fects  set  forth  in  the  summons  to  be  true, 
the  Lord  Ordinary  holds,  that  if  the  pursuer  had  chosen  at  the 
proper  time  to  enter  an  appeal,  either  on  the  form  or  competency 
of  the  proceedings,  or  on  the  merits  of  the  prosecution,  and  to 
resist  the  execution  of  the  sentence,  the  proper  Court  to  apply 
for  suspension  or  advocation  was  the  High  Court  of  Justiciary. 

*'  This  was  a  complaint  for  an  act  (obstructing  the  public 
streets,  and  leaving  them  without  fence  or  protection),  illegal 
and  criminal,  both  by  the  Police  Acts  and  at  common  law.  It 
was  a  prosecution  by  a  public  prosecutor  before  an  Inferior 
Court,  and  the  punishment  inflicted  was  a  fine,  not  to  be  given 
to  the  prosecutor  individually  as  an  informer,  but  to  be  ap- 
plied to  the  public  uses  specified  in  the  Statute.  Hence,  it  is 
apprehended,  that  the  proper  Court  to  reverse  or  suspend  the 
sentence  of  such  a  court,  on  whatever  ground  it  might  be  chal- 
lengeable, was  the  Supreme  Criminal  Court. 

"  The  pursuer  seemed  to  think  that  it  was  enough  for  him 
to  aver,  as  he  does  in  his  summons,  that  Mr  Millar,  who  acted 
as  judge  in  the  complaint  libelled  on,  had  no  authority  so  to  act 
— that  the  cognisance  of  this  particular  ofience  was  given  to  the 
Sheriff  alone-^nd,  therefore,  that  there  was  an  excess  of 
power  by  the  judge,  which  barred  the  defenders  from  pro- 
ceeding on  the  Police  Statutes  at  all,  and  rendered  their  acts 
null  and  void.  It  is  thought  that  this  would  be  found  a  very 
narrow  and  unsound  view  of  the  Police  Statutes,  if  it  ever  were 
necessary  to  go  into  the  merits.  The  pursuer  refers  only  to 
sections  1 1,  15,  and  16  of  the  hist  Police  Act  (7  Will  IV.  cap. 
32) ;  but  while  the  pursuer's  construction  of  these  enactments 
seems  very  hypercritical  and  questionable,  there  are  other  enact- 
ments in  previous  Acts,  giving  the  ordinary  judge  of  police 
cognisance  of  all  obstructions  on  the  public  streets.  See  2 
Will.  IV.  cap.  87,  sections  7,  and  64-68.  But  esto,  that  a 
party  on  a  prosecution  by  a  procurator-fiscal  is  convicted  of  an 
ordinary  offence  before  an  Inferior  Court  which  is  alleged  to 
have  had  no  jurisdiction  over  the  prisoner,  surely  the  plea  of 
incompetency  is  one  of  the  very  pleas  which  ought  to  be  stated 
to  the  Superior  Criminal  Court,  and  not  to  the  civil  court. 
The  Criminal  Court  must  be  presumed  best  qualified  to  judge 
whether  any  of  their  subordinate  magistrates  have  exceeded 
their  powers.  If  a  regimental  court-martial  imposed  a  pecu- 
niary fine  on  an  officer  or  soldier,  and  it  was  alleged  that  the 
c:omposition  of  the  court  was  illegal,  or  their  proceedings  con- 
trary to  the  Mutiny  Act  or  Articles  of  War»  the  proper  course  for 
redress  would  be,  to  appeal  to  the  military  superiors  of  the  court- 
martial,  and  not  to  a  civil  tribunal. 

*<  Accordingly,  in  the  cases  of  Jobson,  28th  November  1828, 
and  of  Robertsop  and  ffisset,  21st  May  1829,  both  Divisions  of 
this  Civil  Court  refused  to  entertain  advocations  of  processes, 
-when  held  to  be  criminal  in  their  nature  and  origin,  though  ex- 
cess of  power  was  alleged.  The  pursuer  no  doubt  referred  to 
the  case  of  Brown  o.  the  Heritors  of  Kilberry,  in  which  this 
Court  reduced  the  decree  of  a  presbytery  deposing  a  school- 
master, on  the  ground  of  manifest  and  essential  nullities  in  the 
prooeedings;  which  judgment  was  affirmed  in  the  House  of 
Lords.  But  it  is  only  necessary  to  peruse  the  speech  of  the 
noble  and  learned  Lord  who  moved  the  affirmance,  (3  Wilson 
and  Shaw's  Rep.  p.  446^9),  to  perceive  that  one  of  the  main 
grounds  on  which  the  House  of  Lords  proceeded,  was,  that  as 
all  appeals  from  presbyteries  to  the  higher  church-courts  in 
cases  of  schoolmasters  were  taken  away  by  the  43d  of  Geo. 


lit,  therefore  the  Court  of  Session  was  truly  the  only  Court 
who  could  give  redress  against  the  flagrant  violation  of  the  said 
Act  libelled  on  in  the  Kilberry  case.  The  present  case,  how- 
ever, is  the  converse  of  that  referred  to  in  every  essential  point. 
The  jurisdiction  of  the  Court  of  Justiciary  in  police  cases,  is  not 
only  not  taken  away,  but  is  referred  to  as  subsisting  in  sundry 
enactments,  and  is  in  fact  daily  exercised,  as  the  records  of  the 
Court  show. 

'*  But  it  was  urged,  that  from  the  structure  and  terms  of  the 
Police  Acts,  parties  cited  to  Police  Courts,  in  cases  similar  to 
that  libelled  on,  have  often  no  remedy  which  can  be  available 
to  them  in  the  Criminal  Court.  For  by  3d  Geo.  IV.  cap.  78, 
sec.  130,  it  is  prot'ided  that  no  stay  of  execution  on  police  sen- 
tences, as  to  fines  and  penalties,  shall  be  admitted  to  stop  im- 
prisonment •  till  the  money  be  paid  or  consigned.'  And  as  the 
pursuer  says  he  was  comp tilled  to  pay  the  fine  immediately  here, 
to  save  longer  imprisonment,  he  argued  that  he  no  longer  had 
the  remedies  of  suspension  or  advocation  in  the  Criminal  Court 
— these  being  inapplicable  to  sentences  executed :  while  reduc- 
tion is  a  process  incompetent  and  unknown  in  the  Court  of  Jus- 
ticiary. To  this  two  answers  occur:  (1.)  The  pursuer  was 
not  obliged  to  pay  here  to  save  imprisonment :  he  might  have 
consigned  the  fine,  or  paid  it  under  protest,  and  such  payment 
would  not  have  precluded  him  from  pursuing  either  an  advoca- 
tion or  suspension :  (2.)  Though  it  is  stated  generally,  that 
advocation  or  suspension  are  forms  of  remedy  confined  to  de- 
crees when  unimplemented  in  civil  cases,  partly  because  the 
forms  and  diets  of  civil  courts  admit  of  reductions,  it  by  no 
means  follows  that  suspensions  are  of  such  limited  application 
in  Criminal  Courts  where  reduction  is  not  ooropetent  or  consis- 
tent with  their  forms.  In  particular,  where  a  punishment  con- 
sists in  a  fine  payable  to  a  public  officer,  the  sentence  can 
scarcely  ever  be  said  to  be  finally  executed,  till  the  suspension, 
if  brought,  is  disposed  of.  The  payment  of  the  fine  to  such  an 
officer  is  just  a  species  of  consignation.  Accordingly,  the  Cri- 
minal Court,  in  the  case  of  fines,  appears  to  be  in  use  to  or- 
dain the  fine  to  be  restored  when  the  sentence  is  reversed. 
This  was  the  case  in  the  late  case  of  Anderson  against  the 
Su|)crintendent  of  Police  in  Edinburgh,  who  got  a  judgment 
from  the  Court  of  Justiciary  suspending  a  police  sentence,  and 
ordering  his  fine  to  be  repaid.  See  Swinton*s  Rep.  Vol.  I.  p.  35. 

"  Should  the  pfesent  case  be  brought  under  the  review  of 
the  Court,  the  parties  should  print  various  sections  which  they 
intend  to  found  on  in  the  different  Pdice  Acts,  for  more  con- 
yenient  reference  at  the  advisal*'* 

The  pursuer  reclaimed : 

Lord  Justice' Clerk After  carefully  looking  into  the  pro- 
ceedings, and  examining  the  statements  in  this  summons,  I  am 
of  opinion  that  this  matter,  originating  in  the  Police  Court, 
brought  before  that  Court  a  case  of  a  purely  criminal  nature. 
To  the  complaint  it  is  stated,  on  the  face  of  this  summons, 
that  the  person  complained  of  was  "  not  guilty.*'  That  is  the 
pursuer's  statement  in  his  summons  of  reduction.  Therefore, 
this  criminaJ  process,  with  a  proof  and  sentence  following  on 
it,  if  to  be  brought  under  the  review  of  a  Superior  Court,  can 
only  be  reviewed  by  the  Court  of  Justiciary,  and  that  either  by 
advocation  or  suspension.  In  the  Court  of  Justiciary,  we 
have  cases  of  the  latter  kind  occurring  every  day,  and  we 
are  in  the  practice  of  ordaining  fines  to  be  paid  back,  Tho 
only  matter  for  the  Court  now  to  determine  is,  whether  this 
is  a  case  of  a  criminal  nature  ?  If  it  is,  there  is  no  redress 
here.  If  we  were  to  entertain  this  reduction,  there  is  no  case 
in  the  Police  Court  that  might  not  be  brought  under  our  re- 
view here.  I  am  clear  that  this  was  a  criminal  process ;  and 
that  there  may  occur  a  question  as  to  excess  of  power,  makes, 
in  my  opinion,  no  difference.  This  sentence  is  reviewable  only 
in  the  High  Court  of  Justiciary. 

Lord  Meadowbank. — I  am  most  clearly  of  the  same  opinion. 

Lord  Medwyn I  am  entirely  of  the  same  opinion.     From 

the  statements  on  the  &ce  of  this  summon<<,  and  we  must  deal 
with  them  as  we  find  them,  it  is  impossible  to  hold  that  this  14 
any  thing  but  a  criminal  process. 

Lord  Gfenlee  absent. 
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Their  Lordships  refused  the  reclaiming  note,  with 
additional  expenses* 

Lord  Ordinary^  Cuninghame Act.  Dean  of  Faculty  (Hope), 

Thomson;  David  Doud,  S.S.C.,  Agent Alt,  Solicitor- Gene- 
ral (Rutherfurd),  Maitland ;  Roderick  Mackenzie,  W.S.,  Agent, 
—[J.  D.M.J 


nth  February  1838. 

Second  Division (J.D.M.) 

No.  154. — Howat's  Tbustees,  Raisers, 

Robert  Kirkpatrick  Howat  aiid  Others, 

Claimants. 

Trust-Deed — Entail — Rents — Interests — Accumulation — Sur- 
rogatum — Annuities— Sjr  a  trust-disposition  and  deed  qfentail, 
a  party  entailed  his  lands  on  a  series  qfheirs,  while  he  assigned 
his  whole  moveable  property  to  trustees,  inter  alia, /or  payment 
of  certain  legacies  and  annuities,  "  and  after  the  death  of  the 
whole  of  the  said  annuitants,"  the  trustees  were  directed  to 
"  employ  the  whole  capital  svms  and  free  residue  of  my  said 
executry  in  the  purchase  of  land,"  to  he  settled  on  the  same 
series  of  heirs ;  and  by  a  codicil  subjoined  to  the  deed,  it  is 
provided,  that  the  trustees  shall  invest  the  residue,  **  so  soon  as 
they  can  meet  with  a  purchase  of  an  estate  they  thinh  eligible" 
— Held  that,  according  to  the  true  wteaning  and  just  construction 
^the  trust-deed  and  codicils,  no  part  of  the  interests  or  pro^ 
ceeds  of  the  free  moveable  estate,  accruing  subsequent  to  the 
death  of  the  truster,  was  to  be  accumulated  by  the  trustees,  to 
increase  the  amount  of  the  capital  or  free  residue  to  be  invested 
in  land ;  and  that  there  was  no  room  in  this  case  for  taking 
any  distinction  between  these  interests  so  accruing  within  this 
first  year  after  the  death  of  the  truster,  and  those  accruing  in 
any  subsequent  year. 

By  a  deed  of  entail  and  trust-disposition,  dated  20th 
July  1814,  Richard  Howat  of  Mabie,  resigned  his 
lands  in  the  hands  of  the  superior  for  new  iufeftment 
in  favour  of  himself  as  institute,  and  failing  heirs  of 
his  body,  in  favour  of  the  claimant,  Robert  Kirkpa- 
trick, his  nephew,  and  other  substitutes,  under  the  con« 
ditions  and  limitations  of  a  strict  entail.  By  this  deed 
he  also  assigned  his  whole  moveable  and  personal  pro- 
perty to  the  raisers,  as  trustees,  for  various  purposes, 
and  particularly  for  pa3rment  of  certain  legacies  and 
annuities,  and  investing  the  free  capital  of  his  personal 
property  in  the  purchase  of  land,  to  be  entailed  upon 
tiie  same  series  of  heirs  as  in  the  deed  of  entail.  The 
deed  bore : 

"  And  after  the  death  of  the  whole  of  the  said  annuitants,  my 
suid  executors,  or  survivor  of  them,  shall  employ  the  whole  ca- 
pital sums  and  free  residue  of  my  said  executry  (if  any  such 
there  he),  in  the  purchase  of  lands  in  thestewartry  of  Kirkcud- 
bright, or  county  of  Dumfries,**  &c. 

A  codicil,  dated  20th  September  1826,  subjoined  to 
this  deed  of  entail,  contained  the  following  clause : 

"  And  lastly,  it  is  my  desire  that  my  said  assignees  and  exe- 
cutors shall  employ  all  the  residue  of  my  personal  estate  and 
effects,  after  satisfying  all  the  foresaid  provisions,  legacies,  and 
annuities,  in  the  purchase  of  lands,  in  the  stewartry  of  Kirkcud- 
bright, or  shire  of  Dumfries,  so  soon  as  they  can  meet  with  a 
purchase  of  an  estate  they  think  eligible  ;  or  if,  previous  to  the 
free  residue  being  ascertained,  they  shall  think  proper  to  pur- 
chase such  lands,  to  the  extent  of  the  ready  funds  at  the  time, 
they  are  hereby  empowered  to  do  so;**  "  and  in  the  event  of  all 
the  free  residue  of  my  funds  and  effects  being  applied  in  such 
purchase,  then,  and  in  that  case,  the  heir  of  tailzie  shall  be 
bound  to  make  payment  of  the  several  provisions,  legacies,  and 
annuities  before  specified,  and  shall  be  taken  bound  to  do  so 
in  the  disposition  and  other  titles  to  the  lands  that  may  be  pur- 


chased as  aforesaid ;  .it  being  my  intention,  that  so  far  as  my 
personal  estate  falls  short  of  satisfying  my  just  and  lawful  debts, 
the  said  provisions,  legacies,  and  annuities,  and  expenses,  the 
heir  succeeding  to  the  said  estate  shall  be  bound,  from  the  first 
and  readiest  of  the  rents  thereof,  to  satisfy  and  pay  the  defi- 
ciency, and  my  said  executors  and  assignees  shall  be  entitled  to 
enforce  payment  thereof." 

Richard  Howat  died  on  13th  December  1834,  and 
the  claimant,  Robert  Kirkpatrick,  second  lawful  son  of 
Mary  Howat,  sister  of  the  entailer,  and  spouse  of 
Alexander  Kirkpatrick  in  Maxwelltown,  was,  in  con- 
sequence of  the  failure  of  the  prior  heirs,  served  heir 
of  tailzie  and  provision. 

Certain  of  the  trustees  and  executors  named  in  the 
deed  having  accepted  of  the  office,  proceeded  to  exe- 
cute the  purposes  of  the  trust,  and  paid  off  all  the  le- 
gacies from  the  funds  in  their  hands.  And  in  October 
1835,  they  employed  the  sum  of  £24,500  Sterling  in 
the  purchase  of  a  landed  estate,  and  they  entailed  it 
as  directed.  There  remained  nearly  as  much  money 
in  their  hands  still  to  be  invested  in  land.  The  only 
purposes  of  the  trust-deed  which  remained  to  be  effect- 
ed were,  ^st,  the  investment  of  the  sum  in  medio  in 
the  purchase  of  land ;  second^  the  payment  or  securing 
of  the  annuities, — only  two  of  which  now  subsist,  in  con- 
sequence of  the  other  annuitants  having  predeceased 
the  entailer. 

The  present  action  of  multiplepoinding  was  lMx>ught 
by  the  trustees,  for  the  purpose  of  ascertaining  the 
mode  in  which  they  were  to  dispose  of  certain  ques- 
tions arising  as  to  that  balance. 

The  claimant,  Robert  Kirkpatrick,  demanded  the 
interest  and  dividends  which  have  accrued,  since  the 
death  of  the  entailer,  upon  the  trust-fun^s  in  the  hands 
of  the  trustees,  and  until  these  funds  were  invested 
upon  lands,  in  the  manner  directed  in  the  entail ;  and 
that  the  interest  and  produce  so  payable  to  him,  should 
not  be  diminished  by  any  deduction  being  made  from 
it  for  the  general  expenses  of  the  trust,  nor  of  the  pre- 
sent action,  nor  of  any  expenses,  except  such  as  might 
be  indurred  in  its  own  collection :  these  forming  de- 
ductions from  the  capital,  as  authorised  by  the  trust- 
deed,  and  not  charges  against  the  annual  income. 

And  he  pleaded---l.  The  claimant  is  entitled  to  the 
interest  and  produce  which  has  accrued  on  the  said 
trust-funds,  from  and  since  the  death  of  the  entailer — 
previous  to  the  investment  of  these  funds  in  the  pur- 
chase of  land — and  to  the  interest  or  produce  of  such 
funds  as  shall  accrue,  until  all  the  funds' are  so  invested. 
2.  The  pursuers  are  directed  by  the  entail  and  rektive 
trust-deed  to  employ  merely  capital  in  such  purchase. 
There  being  therefore  not  any  direction  to  accumulate 
interest,  or  invest  any  part,  however  small,  of  the  said 
interest  in  such  purchase,  while  entails,  being  strtctif- 
simi  Juris,  are  not  allowed  to  be  reared  up  by  implica- 
tion, consequently  the  pursuers' are  not  authorised  thus 
to  employ  any  part  of  the  interest,  and  are  therefore 
bound  to  employ  it  in  the  only  other  mode  which  the 
trust  permits,  viz.  to  pay  it  to  the  cledmant :  he  being 
the  party  who,  in  the  first  place,  is  to  derive  benefit 
from  these  funds,  is  entitled  to  such  interest  or  pro- 
duce from  the  period  of  the  entailer's  death  until  they 
are  so  invested.  3.  This  produce  is  to  be  given  ac- 
cording to  the  presumed  intention  of  the  entailer,  and 
according  to  the  scope  and  intention  of  the  deed  of 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


313 


entail  and  trust-disposition:  as  this  deed  contains  a 
gift  to  be  enjoyed  by  a  succession  of  heirs,  without 
inequality,  the  claimant  is  entitled  to  that  produce  from 
the  time  of  the  entailer's  death,  or  from  such  period  as 
the  Court  shall  think  proper,  in  the  particular  circum- 
stances of  this  case.  The  expenses  attending  the  ma- 
nagement of  the  trust,  including  the  expense  of  this 
action,  which  was  necessary,  at  any  rate,  in  the  ordi- 
nary execution  of  the  trust,  are  not  expenses  which 
the  pursuers  are  entitled  to  defray  from  the  annual 
produce,  but,  being  expenses  of  management,  are  to 
be  borne  by  the  pursuers,  in  terms  of  the  trust-deed — 
such  produce  being  only  liable  for  the  expense  incur- 
red in  its  own  collection.  'The  clause  in  the  trust-deed 
w^hich  provides  for  payment  of  the  expenses  of  manage- 
ment, does  not  impose  them  upon  the  produce. 

The  trustees  pleculed — 1.  The  claimant,  Robert  Kirk- 
patrick,  is  not  entitled  to  the  interest  on  the  capital 
till  twelve  months  after  the  death  of  the  entailer,  when 
the  interest  of  this  period,  after  defraying  expenses, 
also  becomes  capital :  Case  of  the  Earl  of  Stair.  2. 
He  is  entitled  only  to  the  interest  on  the  accumulated 
capital  subsequent  to  one  year  after  the  testator's  death, 
and  this  interest  is  subject  to  the  expense  of  collection 
and  application.  3.  The  expenses  of  all  the  parties 
fall  on  the  interest  which  has  accrued  after  twelve 
months  subsequent  to  the  death  of  the  testator. 

I UA  Jufy  1837. — The  Lord  Ordinary  having  beard  the  coun- 
sel for  the  parties  on  the  closed  record  and  whole  process,  and 
made  avizandum:  Finds,  Imo,  That,  according  to  the  true 
meaning  and  just  construction  of  the  trust-deed  libelled,  and  co- 
dicils thereto  annexed,  no  part  of  the  interests,  dividends,  or  pro- 
ceeds of  the  free  personal  or  moveable  estate  thereby  conveyed, 
accruing  subsequent  to  the  death  of  the  truster,  is  to  be  accumu- 
lated by  the  trustees,  to  increase  the  amount  of  the  capital  or 
free  residue  of  the  said  estate,  to  be  by  them  invested  in  land, 
and  that  there  is  no  room  in  this  case  for  taking  any  distinction 
between  the  interests,  dividends,  and  proceeds  so  accruing, 
within  the  first  year  after  the  death  of  the  said  truster,  and 
those  accruing  in  any  subsequent  year :  Finds,  2do,  That  the 
whole  debts  due  by  the  said  truster,  and  the  legacies  left  by 
bim,  as  well  as  the  general  expenses  of  management,  are  to  be 
paid  or  provided  for  by  the  trustees,  out  of  the  gross  capital  or 
amount  of  the  whole  moveable  estate,  as  it  stood  at  the  death  of 
the  truster,  and  deducted  accordingly  from  such  gross  capital,  be- 
fore any  free  residue,  on  which  interest  can  accrue,  can  be  con- 
stituted or  taken  into  estimation,  but  that  no  part  of  the  said 
debts,  legacies,  or  expenses,  can  be  laid  on  the  interests  arising 
on  such  free  residue, — when  once  so  constituted  and  ascertained, 
the  whole  of  which  interests  must  be  accounted  for,  as  herein 
before  and  after  provided  to  the  heir :  Finds,  Ztio,  That  it 
might  have  been  a  question,  whether  the  annuities  left  by  the 
said  truster  might  not  have  been  charged  against,  or  deducted 
from  the  interests  or  proceeds  of  the  said  residue ;  but,  in  re- 
spect that  it  is  now  admitted  by  both  parties,  that  the  only  two 
amiuities  payable  at  the  death  of  the  truster  have  been  secured 
on  the  lands  already  purchased,  to  the  satisfaction  of  all  parties, 
and  now  form  a  burden  on  the  rents  due  to  the  heir  out  of  those 
lands.  Finds  that  it  is  not  necessary  to  decide  that  question, 
and  that  no  deduction  can  now  be  made  on  this  account,  from 
the  interests  and  dividends  to  be  accounted  for :  Finds,  4lo, 
That  the  actual  expenses  of  collecting,  discharging,  and  paying 
over  to  the  heir,  the  said  interests  are  to  be  deducted  therefrom : 
Finds  no  expenses,  hitherto  incurred  in  this  action,  chai^geable 
by  one  party  against  the  other ;  but,  finds  that  those  of  the 
trustees  may  be  charged  by  them  against  the  capital  of  the  trust- 
estate  :  and,  before  farther  answer,  appoints  the  cause  to  be  en- 
rolled, that  parties  may  state  whether  any  other  points  remain 


to  be  decided,  before  adjusting  the  terms  of  a  decree  giving 
effect  to  those  findings. 

"  Note — According  to  the  original  deed  of  20th  July  1814, 
the  residue  was  not  to  be  asceitained  or  invested  till  after  the 
death  of  the  last  annuitant ;  but  by  the  codicil  of  2(Hh  Septem- 
ber 1826,  the  period  of  investment  is  left  entirely  in  the  discre- 
tion of  the  trustees,  and  they,  as  well  as  all  the  other  parties, 
hare  (very  properly)  agreed  to  hold  this  as  equivalent  to  an 
express  direction  to  make  such  investment,  as  soon,  after  the 
death  of  the  truster  as  possible,  and  the  purchase  of  lands,  and 
the  consequent  creation  of  the  heir's  right  to  the  rents,  may 
therefore  be  taken  as  havjng  been  a  duty  exigible  from  them 
from  the  period  of  the  deata,  and  only  practically  postponed 
(hut  without  prejodice  to  the  heir's  right),  by  the  difficulty  of 
at  once  finding  an  eligible  investment.  It  is  upon  this  specialty 
(or  principle)  that  the  leading  finding  of  the  interlocutor  is 
rested ;  and,  when  it  is  considered  that  there  is  not  only  no 
such  direction  to  invest,  not  merely  the  capital  as  at  the  death, 
but  generally,  *  the  whole  interests  and  proceeds  thereof,'  as  oc- 
curreil  in  Lord  Stair  s  deed  ;  but  that,  on  the  contrary,  the  only 
profits  and  proceeds  here  directed  to  be  invested,  are  specially  , 
limited  and  described  as  those  *  which  may  be  due  at  the  pe- 
riod of  mtf  death.'  (See  printed  deed,  p.  11)  The  Lord  Or- 
dinary cannot  but  think  that  the  finding  is  sufficiently  justified, 
and  will  not  be  thought  inconsistent  with  any  of  the  final  deci- 
sions in  that  case  of  Lord  Stair. 

'*  The  main  point  there  adjudicated,  indeed,  was  one  gener- 
ally favourable  to  the  finding  in  question,  the  import  and  re- 
sult of  it  being  in  substance,  that  the  general  words  in  Lord  Stair's 
deed,  already  referred  to,  as  to  investing  interests  and  proceeds, 
should  not  be  held  as  applying  to  such  interests  or  proceeds  as 
might  accrue  up  to  the  time  of  actual  (or  due)  investment,  but 
only  to  such  as  either  had  accrued  prior  to  the  truster's  death, 
or  might  accrue  after  that  time,  but  during  the  first  year  of  the 
trust  administration,  or  such  other  period  as  the  law  of  Scot- 
land might  hold  to  be  the  proper  period  which  should  be  al- 
lowed to  the  trustees  for  ingathering  and  ascertaining  the  lia* 
bill  ties  of  the  estate.  The  Court  here  had  twice  found,  that 
the  words  in  that  deed  had  a  larger  application,  and  that  the 
profits  were  to  be  accumula'^ed,  either  till  lands  were  actually 
bought,  or  till  some  undue  delay  had  occurred  in  making  the  in- 
vestment ;  and,  upon  this  ground,  they  sustained  the  defences  of 
the  trustees,  Isf,  against  an  action  brought  within  five  months 
of  the  truster's  death,  and  concluding  for  interests  from  the 
death  itself;  and,  2</,  against  another  action  brought  three  or 
four  years  after,  concluding  only  for  the  profits  and  proceeds  ac« 
cruing  one  year  after  the  death.  The  House  of  liords  affirmed 
the  first  judgment,  but  nith  a  strong  intimation  of  opinion,  thai 
the  grounds  on  which  it  had  been  rested  in  this  Court  could  not 
be  sustained,  and,  though  the  daim  made  by  the  heir  was  pre- 
mature, and  the  trustees  were  entitled  to  some  reasonable  time 
for  ascertaining  the  condition  of  the  estate,  still  they  were 
bound  to  communicate  the  proceeds  to  the  heir,  as  soon  as  the 
residue  to  be  invested  for  his  benefit  was  ascertained,  and  had 
no  right  to  accumulate  them  to  increase  the  amount  of  this 
postponed  investment;  and  accordingly,  when  this  Court  ad- 
hered to  their  former  opinion  in  the  second  action,  they  sub- 
stantially reversed  the  judgment,  and  found  the  heir  entitled  to 
the  profits  after  the  expiration  of  one  year  from  the  death  of  the 
truster. 

"  In  so  £tf  as  it  settled  the  right  of  the  heir  to  the  profits 
of  the  uninvested  residue,  as  a  surrogatum  for  the  rents  which 
he  would  have  derived  from  the  investment,  the  Lord  Ordinary 
holds  this  judgment  to  have  fixed  the  law  for  all  such  cases, 
and  has  conformed  himself  to  it  accordingly,  in  the  interlocutor 
he  has  now  given,  but,  in  so  far  as  it  found  that  the  trustees 
were  entitled  to  accumulate  these  profits  to  the  capital,  for  the 
period  of  a  year,  he  is  humbly  of  opinion,  that  it  was  intended 
to  apply  to  the  circumstances  of  that  case  only,  and  that  it 
ought  not  to  be  regarded  as  laying  dowm  a  rule  of  universal  ap- 
plication. In  reality,  as  no  more  was  asked  in  the  second  ac- 
tion than  the  profits  after  one  year,  the  Court  of  Review  could 
have  granted  no  more.  But  the  terms  of  their  former  judg- 
ment, and  the  opinions  delivered  on  both  occasion^*,  make  it 
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sufficiently  plain  that  they  were  of  opinion,  that,  in  that  case,  a 
year  ought  to  he  allowed,  and  it  is  necessary,  therefore,  to  ad- 
vert to  the  circumstances  which  are  conceived  to  have  then  led 
to  that  determination. 

*'  In  the  first  place,  the  whole  discussion  in  that  case  arose 
upon  the  general  words  of  the  deed,  already  referred  to,  which 
evidently  contemplated  the  consolidation  of  some  interests  and 
profits  with  the  capital  existing  at  the  death  of  the  truster,  and 
accordingly,  in  suggesting  the  period  of  one  year  (on  the  ana- 
logy of  certain  recent  decisions  in  the  law  of  England),  as  a 
proper  limit  to  such  consolidation,  it  was  expressly  stated,  both 
by  Lord  Eldon  and  Lord  Redesdale,  .(see  Wilson  and  Shaw's 
Appeal  Cases,  p.  620,  624),  that,  in  the  circumstances  of  tlyit 
case,  it  seemed  necessary  to  allow  this,  or  some  other  reason- 
able period,  '  to  satisfy  the  general  direction*  as  to  investing 
interests  and  proceeds,  as  well  as  principal,  yrhich  was  dis- 
tinctly expressed  in  the  deed,  and  could  not  be  altogether  dis- 
regarded. 

*'  In  the  second  place,  the  question  was  admitted  all  along  to 
be  a  question  as  to  the  true  intention  of  the  truster,  and  in  fixing 
on  the  period  of  one  year  as  that  during  which  accumulation 
might  in  that  case  be  allowed,  though  to  the  prejudice  of  the 
heir,  no  little  stress  was  laid  on  the  specialty,  that  the  greater 
part  of  the  truster's  personal  estate  vras  situated  in  England, 
and  had  been  disposed  by  an  English 'wfll  of  equal  date,  by  the 
terms  of  which  the  large  legacies  there  bequeathed,  were  held 
to  be  payable  only  at  the  end  of  a  year  after  the  death. 

"  Now,  neither  of  these  grounds  of  decision  occur  here. 
There  is  no  general  direction  to  the  trustees  to  invest  interests 
and  proceeds  as  well  as  principal,  or  rather,  the  only  profits  and 
proceeds  they  are  directed  to  invest,  are  these  only  which  might 
be  due  at  the  truster's  death,  and  truly  formed  part,  therefore, 
of  the  capital  of  his  succession  i  and,  on  the  other  hand,  there 
was  no  English  will,  but  only  a  few  Scotch  legacies,  expressly 
declared  to  bear  interest  from  the  first  term  after  the  death ;  and 
therefore,  neither  requiring  nor  admitting  of  any  reference  to 
an  indefinite  or  equitable  period  for  winding  up  the  afihirs.  It 
is  easy  to  see,  therefore,  that  in  construing  the  deed  of  Lord 
Stair  by  the  cardinal  rule  of  probable  intention,  it  might  be 
just  and  right  to  hold,  that  as  the  general  direction  to  invest 
interests  and  proceeds  must  be  satisfied  by  allowing  some  ac- 
cumulation, and  as  the  legal  term  for  payment  of  the  English 
legacies  indicated  what  period  was  probably  in  the  testator's 
contemplation,  it  was  reasonable  to  restrict  the  heir's  general 
right  to  the  profits  previous  to  investment,  by  the  allowance  of 
one  year  for  tliis  purpose,  as  the  least  possible  interference  with 
this  general  right,  while  all  sudi  restrictions  might,  with  per- 
fect consistency,  have  been  refused,  where  there  were  no  such 
words  to  be  satisfied,  and  no  analogous  provisions  to  raise  a 
presumption  that  such  was  the  intention  of  the  truster. 

"At  the  same  time,  it  is  impossible  for  the  Lord  Ordinary 
to  disguise  from  himself,  both  that  there  seems  to  have  been 
in  the  minds  of  the  noble  and  learned  persons  who  gave  their 
opinions  in  this  case  of  Lord  Stair's, 'on  the  appeals,  a  strong 
impression,  that  whenever  the  period  for  investment  was  not 
precisely  fixed  in  the  deed,  it  was  just  and  expedient  that  some 
period  should  always  be  allowed  to  the  trustees  during  which 
the  accruing  profits  and  interests  should  be  accumulated  to  the 
eapital ;  and  that  there  are  traces  of  a  similar  impression  in  the 
opinions  of  the  two  learned  Judges  who  dissented  in  this  Court 
from  the  last  judgment  taken  to  appeal ;  and  on  which  opinions 
their  Lordships,  in  the  Court  of  Review,  appear  to  have  placed 
very  great  reliance.  So  strong  indeed  was  this  the  impression 
of  the  present  Lord  Ordinary,  and  such  his  deference  to  the 
weight  of  those  opinions,  that  when  the  case  of  Cunpbell  came 
before  him  in  February  1836,  he  gave  way  to  the  notion  that  a 
year's  accumulation  was  to  be  allowed,  in  all  cases  where  there 
was  no  express  provision  to  the  contrary,  and  directed  such  an 
accumulation  in  that  case  accordingly ;  but  when  the  matter 
was  brought  before  the  Second  Division,  on  17th  May  1836 
(14th  Shaw,  770),  their  Lordships,  while  they  adhered  to  all 
the  rest  of  the  interlocutor,  recalled  that  part  of  it,  and  re- 
mitted to  the  Lord  Ordinary  for  farther  consideration ;  and  the 
result  was,  that  after  hearing  a  full  argument,  an  interlocutor 


was  pronounced  on  the  Ist  June  thereafter,  by  which  it  is 
found,  inter  alia,  *  that  no  part  of  the  rents,  profits,  and  proceeds 
(of  the  clear  residue  after  paying  debts,  legacies,  &c.),  is  to  be 
accumulated  or  added  to  the  capital  in  the  hands  of  the  said 
trustees,  for  the  purpose  of  being  invested  in  lands  to  be  en> 
tailed ;'  and  in  this  deliverance  all  parties  acqufesced. 

"  As  a  judgment,  the  Lord  Ordinary  is  aware  that  this  de- 
cision is  of  little  authority,  never  having  been  taken  to  review. 
But  the  doubts  expressed  by  the  Court  on  the  former  occasion, 
and  the  ultimate  acquiescence  of  the  parties  interested  to  oppose 
it,  are  of  some  importance ;  and,  at  all  events,  it  is  a  precedent, 
so  far  as  regards  the  notion  of  the  judgment  in  Lord  Stair's 
case  being  of  universal  application,  which  he  individually  could 
not  well  have  disregarded,  without  inconsistency. 

"  In  looking  again  to  the  reasoning  in  the  opinions  already 
referred  to,  in  fiivour  of  allowing,  in  all  open  oases,  a  certain 
period  of  accumulation,  the  Lord  Ordinary  must  say,  that,  with 
all  possible  deference  to  those  opinions,  he  is  unable  to  per* 
ceive  any  real  weight  or  force  in  it.  He  entirely  agrees  that 
trustees  ought  to  have  a  certain  reasonable  time  allowed,  be- 
fore the  expiration  of  which  they  should  not  be  liable  actualbf 
to  pay  or  perform  any  thing  as  to  which  no  specific  time  of  pay- 
ment is  provided  in  the  deed ;  and  on  this  account  alone,  the 
action  originally  brought  in  Lord  Stair's  case,  within  five 
months  of  the  death,  for  actual  payment  of  the  accruing  in- 
terests, might  have  been  properly  dismissed  as  premature.  But 
the  claim  now  is,  not  for  actual  payment  within  the  year,  or  anj 
other  reasonable  time,  but  only  a  claim  brought,  four  years  after 
the  death,  for  payment  on  ultimate  settlement  of  accounts,  of 
what  can  now  be  shown  to  be  interests  and  profits  actually  drawn 
after  the  death,  and  not  exhausted  by  any  preferable  applies* 
tion ;  a  mere  declarator,  in  short,  or  competition  upon  princi- 
ple, between  the  h^ir  entitled  to  the  lands  on  the  one  hand,  and 
the  unknown  body  of  future  substitutes,  on  whose  account,  it 
is  said,  that  these  free  profits  are  to  be  accumulated  during  one 
year,  though  confessedly  due  to  the  existing  heir  alone  for  all 
years  following,  up  to  the  time  of  aptual  investment.  To  main- 
tain, m  a  competition  like  this,  brought  at  the  most  convenient 
season,  and  when  the  trustees  know  perfectly  the  amount  of  the 
first  year's  interests,  and  are  themselves  requiring  the  judgment 
of  the  Court  as  to  the  way  in  which  they  should  now  apply 
them,  that  it  is  fair  and  reasonable  that  they  should  be  allowed 
a  year  to  ascertain  the  real  condition  of  the  estate,  and  not  be 
precipitately  called  on  to  pay,  or  to  answer  or  account  to  any 
one  (the  heir  any  more  than  the  legatees),  before  the  elapse  of 
that  time,  does  seem  to  be  a  strange  misapplication  of  a  sound 
principle,  and  to  afibrd  a  singular  instance  of  paralogism  in  a 
legal  argument.  Though  trustees  are  not  to  be  prematurely 
disturbed  by  demands,  either  for  payment  or  for  accounting,  b<^ 
fore  they  are  presumed  to  have  ascertained  the  condition  of  the 
estate,  this  can  surely  be  no  reason  for  preventing  them,  when 
they  are  ready  and  willing  both  to  account  and  to  pay,  from 
now  paying  or  accounting  to  the  party,  who,  but  for  this  con- 
sideration, IS  allowed  to  have  the  preferable  right 

'*  With  regard,  again,  to  the  oase  of  legatees,  who  are  held 
not  entitled  to  payment  (where  no  day  is  fixed  in  the  deed,) 
till  a  year  in  England  (and  six  months  in  Scotland,)  after  the 
death  of  the  testator,  it  does  appear  to  fhe  Lord  Ordinary  that, 
so  hi  from  affording  any  analogy  in  favour  of  the  accnrottlation 
now  insisted  for,  it  makes  strongly  against  it.  That  postpone- 
ment of  the  rights  of  legatees  is  wholly  in  favour  of  the  resi- 
duary or  universal  disponee.  He  represents  the  defunct,  and 
is  held  as  eadem  persona  with  him.  The  whole  estate,  in  fact, 
is  his  property,  under  burden  of  the  debts  and  legacies ;  and 
where  no  precise  time  is  fixed  for  paying  the  gratmtous  part  of 
those  burdens,  it  has  been  thought  fit  and  reasonable  that  he 
should  have  die  indulgence  of  such  an  interval.  But  the  heir 
of  the  free  residue  is,  in  this  case,  himself  the  representative 
and  universal  disponee  of  the  truster,  and  is  entitled,  in  so  far 
at  least  as  this  analogy  goes,  to  the  most  favourable  constmc- 
tion  in  all  unsettled  questions  or  competitions  with  other  par- 
ties. But  while  he  is  thus,  beyond  all  dispute,  the  persona 
predilecta  under  the  deed,  the  only  other  parties,  for  whose  be- 
nefit it  is  proposed  to  restrict  his  just  right  to  the  profits  of  the 
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uninvested  residue,  are  the  unknown  and  contingent  body  of 
substitutes  who  may  hcppen  in  their  order  to  succeed  to  the  en- 
tailed lands. 

**  As  to  the  case  of  trustees,  tutors,  and  judicial  factors,  re- 
ferred to  in  the  opinions  of  Lords  Eldin  and  Alloway,  as  only 
bound  to  charge  themselves  with  interest  on  the  sums  in  their 
hands  one  year  after  they  are  received,  it  is  humbly  thought 
that  the  case  has  no  sort  of  bearing  on  the  present ;  first,  be- 
cause the  regulation  is  plainly  made  out  of  personal  indulgenc-e 
and  consideration  to  those  public  officers  themselves :  the  rule 
being,  that  they  shall  not  be  sooner  accountable  for  legal  inter- 
eat  to  any  body :  not  that  they  shall  accumulate  that  first  year's 
interest  to  the  prejudice  of  the  person  alone  entitled  to  the 
principal,  and  to  all  other  interests ;  and,  at  the  same  time,  ac- 
count for  it  to  Mome  other  ptrsoH,  which  is  the  case  here ;  and 
second,  because  the  rule  itself  is  palpably  misrepresented,  and 
would  indeed  be  in  itself  unjustifiable,  and  even  corrupt,  if  it 
were  held  to  mean  any  thing  more  than  that  they  should  not 
account  for  full,  legal  interest,  or  the  best  interest  that  could  be 
got  on  a  judicious  investment,  till  after  the  lapse  of  a  year.  For 
the  whole  profits  and  interests  actually  made,  it  is  conceived  to 
be  now  settled,  that  they  must  account  from  the  day  of  pay- 
ment, and  of  course  to  the  very  same  persons  to  whom  they  must 
afterwards  account  for  an  improved  rate  of  interest. 

**  The  principle,  in  short,  upon  which  the  Lord  Ordinary 
proceeds  is  simply  this,  that  whenever  it  is  the  duty,  or  within 
the  competence  oif  the  trustees  to  vest  the  free  funds  in  land 
911am  primum,  it  is  equally  their  duty  to  account  to  the  party  to 
whom  they  must  have  conveyed  the  lands,  for  the  termly  inter- 
ests and  proceeds  which  mav  accrue  upon  the  funds  so  to  be  in- 
vested, while  they  remain  m  their  hands  Mraiting  an  eligible 
purchase.  If,  having  taken  their  measures  before  hand,  thev 
had  actually  made  the  investment  the  week  after  the  truster  s 
death,  the  heir,  of  course,  would  have  had  right  to  the  rents  to 
that  day  downwards,  and  there  could  have  been  no  pretext  for 
keeping  him  out  of  the  benefit  of  the  succession  for  a  whole  year; 
and  if  his  condition  is  not  to  be  made  permanently  worse, 
(as  is  now  conceded),  because  several  years  may  elapse  before  an 
investment  is  made,  upon  what  intelligible  principle  is  a  distinc- 
tion to  be  taken  between  the^rsf  year  of  this  accidental  delay, 
and  any  subsequent  year?  According  to  the  terms  of  the  co- 
dicil of  1826,  the  trustees  had  ftiU  powers  to  invest  the  whole 
personal  estate  in  lands  to  be  entailed,  even  before  paying  or 
providing  for  any  of  the  legacies  or  annuities,  so  that  they  inade 
all  those  real  burdens  upon  the  lands  and  the  successive  heirs ; 
thus  showing,  that  from  the  moment  of  the  truster's  death, 
every  thing  he  had  in  the  world,  with  all  its  interests  and  pro- 
fits, was  to  be  held  by  them  on  account  of  the  heir,  subject 
only  to  the  burden  of  those  debts  and  legacies.  In  point  of 
fiust,  they  did  actually  so  invest  one-half  of  the  funds  within 
seven  months  of  the  death ;  and  that  too  without  providing  for 
the  annuities,  otherwise  than  by  making  them  a  burden  on  the 
lands  purchased ;  and  though  they  have  not  yet  found  a  proper 
investment  for  the  other  half,  the  whole  debts  and  legacies  being 
now  paid,  can  it  be  doubted  that  the  heir  is  entitled,  in  the 
meantime,  and  from  the  very  beginning,  to  the  free  interests  and 
profits  that  have  accrued  on  the  free  capital  so  held  for  his  ex- 
clusive benefit  ? 

**  The  subsequent  findings  of  the  interlocutor  are  of  less  im- 
portance, and  are  conceived  to  be  sufficiently  borne  out  by  the 
terms  of  the  trust-deed  itself.  The  sum  to  be  invested  for  the 
benefit  of  the  heir,  is  '  the  free  residue  of  the  executry,  or  per- 
sonal estate,*  after  paying  debts,  legacies,  and  expeuses,  (see 
pp.  11  and  12  of  printed  copy,)  and  this  is  again  repeated  in 
the  codicil  of  1826,  (p.  17,)  though  a  discretionary  power  is 
there  given  to  employ  the  whole  free  residue  (that  is,  after 
payment  of  debts  only)  in  the  purchase  of  land,  provided  the 
unpaid  legacies,  annuities,  and  expenses,  are  made  burdens  on 
the  lands  so  purchased,  a  power  which  was  actually  exercised, 
in  so  far  as  regards  the  annuities,  as  to  which  a  question  of  some 
nicety  might  have  otherwise  arisen.  There  might  also  have 
been  some  difficulty  as  to  the  expenses  of  management,  had  not 
the  deed  expressly  provided  (p.  11)  that  all  such  expenses  shall 
be  paid  or  provided  for  out  of  the  gross  funds  of  the  trust,  *  in 


the  first  place,*  and  before  any  free  residue  is  constituted  for  in- 
test  ment. 

'*  The  Lord  Ordinary  observes,  that  in  his  ultimate  deliver- 
ances in  the  case  of  Campbell,  he  has  expressed  himself  in  a  dif- 
ferent form' as  to  some  points  analogous  to  those  now  decided. 
But  the  substance  and  result  of  the  judgments  viill  be  found  to 
be  the  same ;  at  all  events,  he  has  now  given  that  which,  upon 
the  best  construction,  appears  to  him  to  be  just.** 

A  reclaiming  note  was  presented  by  the  trustees, 
in  regard  to  the  question  as  to  whether,  before  invest- 
ment, the  trustees  were  entitled  or  obliged  to  accumu- 
late, along  with  the  capital  sum,  the  interest  of  one 
year  from  the  testator's  death. 

The  heir  maintained  that  the  case  of  Lord  Stair  did 
not  apply,  the  construction  here  being,  not  to  claim 
the  interest  as  a  surrogeUum  Sot  rents,  but  that  the 
rents  and  proceeds  here  were  not  conveyed  for  the 
purpose  of  the  purchase  at  all. 

On  advising, 

7^  Lord  Justice"  Clerh  said,  he  had  no  doubt  of  the  pro- 
priety of  the  interlocutor. 

Lord  Medwyn, — I  am  of  the  same  opinion.  Residue  applies 
only  to  whjit  was  left  at  the  time  of  the  death  of  the  granter. 
There  was  an  implied  order  to  accumulate  in  the  case  of  Stair, 
by  the  use  of  the  word  *'  interest.'*  In  the  case  of  Campbell, 
there  is  no  instruction  to  accumulate,  and  there  is  no  order  to 
that  efifect  in  this  case. 

Lord  Meadowbank  concurred. 

The  interlocutor  of  the  Lord  Ordinary  was  unani- 
mously adhered  to. 

Lord  Ordinary,  Jeffrey For  R,  K.  Howat,  Dean  of  Fa- 
culty (Hope),  Sandford;  Robert  Gordon,  W.S.,  Agent, — For 
the  Trustees,  Solicitor-(}eneral  (Rutherfurd),  George  Grant ; 
Andrew  Storie,  W.S.,  Agent f  J.D.M.] 


2Qih  February  1 838. 

•  First  Division (G.D.F.) 

Ranking  ofBoisdale. 

No.   155 Thomas  Davidson,  Pursuer,  v,  H. 

M'Leod,  ofBoisdale,  S^c^  Defenders^ 

Ranking  and  Sale — Proof  of  Value — Process — Competency — 
The  proof  of  value  in  a  ranking  and  sale  held  to  be  irregular, 
in  respect  the  proof,  when  completed,  did  not  mention  in  the 
depositions  that  the  witnesses  had  been  sworn. 

The  Lord  Ordinary  reported,  that  the  proof  of  the 
value  of  the  estate  in  the  ranking  of  Boisdale,  as  com- 
pleted by  the  proper  authority,  did  not,  in  any  of  the 
depositions,  bear  that  the  witnesses  had  been  sworn, 
and  that  they  had  given  their  testimony  on  oath ;  and 
none  of  the  depositions  concluded  with  the  usual  ex- 
pressions, **  all  which  is  truth,  as  the  deponent  shall  an- 
swer to  Grod."  Besides,  some  of  the  witnesses  who 
deponed  that  they  could  not  write,  had  nevertheless 
adhibited  their  signatures.  The  Loid  Ordinary  refer- 
red to  the  case  of  Craigie  in  1687- 

If.  J.  RobertsoHy  for  ike  common  agent,  stated,  that 
it  could  be  proved  that  the  witnesses  had  all  been  sworn, 
and  that  the  error  of  omitting  the  usual  expressions 
was  the  fault  of  a  clerk,  who  had  copied  the  form  of 
the  depositions  from  a  printed  copy,  which  never  con- 
tains the  expressions  alluded  to  by  the  Lord  Ordinary. 
It  was  desirable,  for  the  sake  of  dispatch,  that  the  Court 
should  allow  some  remedy. 

Lord  Gillies For  one,  I  cannot  dispense  with  the  usual 

forms. 
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Lord  Mackenzie,-^!  concur  in  that  opinion ;  and  indeed,  if 
tbe  usual  and  requisite  forms  are  not  gone  through,  it  will  affect 
materially  the  price  to  be  obtained. 

Lord  Corehouse It  is  very  inexpedient  to  depart  from  esta- 
blished forms ;  for  there  is  no  saying  to  what  extent'  we  may  be 
asked  to  go,  if  we  once  give  in  to  what  appears,  ex  facie,  to  be 
trivial.  It  is  quite  easy,  while  re$  eunt  integra,  to  amend  this 
matter  ;  and  it  is  requisite  that  this  should  be  done  for  the  bene- 
fit of  all  concerned. 

Lord  President  concurred. 

The  Court  unanimously  held  the  proceedings  to  be 

irregular. 

Lord  Ordinary,  Cuninghame. — Act,  H.  J.  Robertson;  W. 
Robertson,  junior,  W.8.,  Agent N.,  CUrk — fG.D.F.] 


20th  February  1838. 
First  Division (O.D.F.) 

No.  156. — Jean  Campbell  or  Stewabt  and  J.  W. 
B.  Stewart,  Pursuers^  v.  Mabgabet  Stewart 
•  and  Others,  Defenders, 

Res  Judicata — Personal  Exception — Process— Summons,  Sup- 
plementary— Declarator — In  an  action  of  reduction,  a  question 
wa$  sent  to  a  Jury,  whether  a  certain  bank  deposit-receipt  had 
been  wrongfully  uplifted  and  transferred  to  a  third  party  by  a 
deceased.  A,,  to  whom  it  belonged,  in  tnolation  iifan  agreement 
between  the  deceased  and  B.,  by  which  A,,  for  payment  of  a 
yearly  annuity,  was  to  make  B.  her  sole  executor,  under  pay- 
ment  of  any  debts  and  legacies  sKe  might  leave,  which  were  not 
to  exceed  J&900.  The  delivery  of  the  deposit-receipt  would  have 
been  wrongful,  provided  B.  could  prove  that  the  deceased  had 
incurred,  and  left  unpaid  at  her  death,  greater  debt  than 
£500 ;  but  in  the  record,  B.  had  not  made  any  averments  in 
a  sufficiently  pointed  manner  in  regard  to  these  debts,  so  that 
he  was  prevented  proving  the  amount  of  debt  before  the  jury. 
The  parties,  however,  arranged  a  verdict,  which  was  made 
subject  to  a  condition  contained  in  a  separate  minute.  There- 
after, B,  raised  a  supplementary  action,  on  the  narrative  of 
the  previous  action  and  the  proceedings  at  the  jury  trial,  and  con- 
tending, that,  in  supplement  of  the  previous  action,  it  should 
be  declared  that  the  deceased  had  left  greater  debt  than  the 
£500,  and  consequently,  that  the  holder  of  the  deposit-receipt 
should  redeliver  it  to  B.,  in  respect  that  the  transfer  had  been 
in  violation  of  the  agreement —  Circumstances  in  which  the 
Court  held,  from  the  way  in  which  the  conclusions,  both  in  the 
original  action  and  the  supplementary  one,  were  framed,  and 
from  the  terms  of  the  minute,  to  which  the  verdict  of  the  pre- 
vious jury  trial  had  been  made  subject,  that  the  supplementary 
action  was  incompetent,  as  a  conatus,  to  re-try  the  same  case 
on  similar  grounds. 

The  late  Captain  James  Stewart  granted,  on  24th 
February  1814,  a  bond  in  favour  of  his  mother,  Mrs 
Stewart,  for  a  liferent  annuity  of  £100,  to  be  increased 
in  a  certain  event,  and  the  house,  garden,  and  grass 
parks  of  Crossmount,  and  likewise  a  bond  of  provision 
in  favour  of  his  three  sisters,  Isabella,  Margaret  and 
Jean,  equally  among  them,  for  £3000.  As  Uie  coun* 
terpart  of  these  obligations,  Mrs  Stewart  agreed  to 
make  over  to  the  pursuer,  under  a  certain  reservation, 
the  whole  funds  and  effects  belonging  to  her  at  her 
death,  and  the  interest  she  had  in  the  executry  of  her 
father,  the  late  Alexander  Menzies  of  Bolfracks.  Mrs 
Stewart  did  not  execute  a  deed  of  that  nature  simul  et 
semel  with  the  above  deeds,  but  on  1 6th  September 
1817,  she  did  so,  by  executing  an  irrevocable  settle- 
ment to  that  effect,  by  which  she  appointed  the  pursuer 
her  executor,  under  the  burden  of  paying  '*  my  death- 
bed, sickness,  funeral  charges  and  expenses,"  and  debts 


and  legacies,  providing  the  whole  of  the  said  debts  and 
legacies  do  not  exceed  the  sum  of  £600.  The  pursuer 
averred  that  his -mother  had,  when  in  a  weakly  state, 
been  improperly  induced  to  execute  certain  deeds  in 
favour  of  her  daughters  and  a  son ;  inter  aUoj  a  testa- 
mentary deed  in  their  favour,  conveying  over  her  suc- 
cession generally  to  them,  and  to  contract  debt  to  a 
greater  amount  than  £500,  in  violation  of  the  under- 
standing on  which  the  above  deed  by  the  pursuer  pro- 
ceeded ;  and  in  particular,  to  uplift  from  bank  the  sum 
of  £600,  part  of  the  executry  of  her  father,  and  which 
was  delivered  to  her  two  daughters,  3esin  and  Margaret, 
who  lent  it  out  on  a  bill  to  themselves.  Besides,  on 
the  death  of  Mrs  Stewart  in  March  1827,  there  was 
produced  by  the  daughters,  Jean  and  Margaret,  an 
obligation  (blank  indorsed  by  their  mother),  signed 
Rodney  Myllius  and  Jean  Ann  Myllius,  for  £200,  which 
sum,  it  was  averred,  Jean  and  Margaret  afterwards  at- 
tempted to  recover  from  the  pursuer,  as  an  alleged 
debtor  to  Myllius,  although  the  money  advanced  to 
him  was  actually  a  part  of  the  Bolfnicks  executry, 
which  belonged  to  the  pursiier  himself;  and  the  sisters 
had  paid  no  value  for  the  indorsation.  In  these  cir- 
cumstances, the  pursuer  brought  a  reduction  of  the  in- 
dorsation, on  the  obligation  granted  by  Myllius,  of  the 
deeds  alleged  to  be  granted  in  violation  of  the  agree- 
ment, and  concluding  for  count  and  reckoning  for  in- 
tromissions. He  succeeded  in  reducing  the  testamentary 
deed,  subsequently  executed  by  his  mother,  uid  certain 
other  writings  called  for,  in  so  far  as  inconsistent  with 
her  deed  of  1817,  in  the  pursuers'  favour,  as  being 
uUra  vires  of  her ;  but  in  respect  of  certain  other  writ- 
ings, as  they  depended  on  disputed  circumstances  (ex- 
plained in  the  following  issues),  a  remit  was  made  to  a 
jury  for  trial,  to  whom  these  issues  were  transmitted: 

"  It  being  admitted  that  the  late  Mrs  Stewart,  the  mother  of 
the  pursuer  and  defenders,  on  the  16th  day  of  Septemher  1817, 
for  onerous  causes,  executed  in  fiivour  of  the  pursuer,  James 
Stewart,  the  deed  No.  5  of  process,  by  which  she  conveyed  to 
the  said  James  Stewart,  all  the  property  which  should  belong 
to  her  at  the  time  of  her  death,  subject  to  the  pajrment  of  debts 
and  legacies  to  the  amount  of  £500 :  It  being  also  admitted, 
that  after  the  death  of  the  said  Mrs  Stewart,  the  defenders, 
Blisses  Stewart,  produced  the  receipt  or  obligation.  No.  24  of 
pr(»cess,  granted  by  one  Rodney  Myllins  and  his  wife,  for  the 
sum  of  £200  Sterting,  dated  London,  1st  April  1626,  blank  m- 
dorsed  by  the  said  Mrs  Stewart : 

*'  I.  Whether,  in  defraud  of  the  nid  James  Stewart's  right 
under  the  said  deed,  the  said  Mrs  Stewart,  on  or  about  the  7th 
day  of  August  1626,  uplifted  from  the  Bank  of  Scotbmd'i 
office  at  Perth,  and  wrongfully  delivered,  or  wrongfully  caused 
to  be  delivered,  to  the  said  Blisses  Stewart,  the  sum  of  £500, 
contained  in  a  deposit-receipt  of  the  said  banking  company ; 
and  whether  the  said  Bliss  Stewart,  for  herself  and  as  repre- 
sentative of  her  said  sister,  is  indebted  and  resting-owing  to 
the  said  James  Stewart  in  the  said  sum  of  £500,  or  any  part 
thereof,  with  interest  thereon?  or,  2.  Whether  the  said  re- 
ceipt or  obligation  for  £200,  as  above  described,  was  indorsed 
to,  or  was  held  by  the  said  Misses  Stewart,  or  is  now  held  by 
the  said  Miss  Margaret  Stewart,  for  herself  and  as  representa- 
tive of  her  said  deceased  sister,  Jean  Stewart,"  (who  died 
during  the  dependence  of  the  action),  "  for  onerous  considera- 
tions r* 

The  case  came  on  for  trial  on  16th  July  1834,  the 
pursuer  being  held  to  be  pursuer  of  the  first  issue,  and 
defender  in  the  second.  It  was  admitted  on  the  part 
of  the  present  defender,  Miss  Margaret  Stewart,  that 
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she  was  unable  to  bring  proof  of  the  second  issue ;  bnt, 
with  regard  to  the  first  issue,  the  present  pursuer  esta- 
blished, that  Mrs  Stewart  had  uplifted  from  the  bank 
the  sum  of  £500,  and  delivered  the  money  to  her  two 
daughters,  which  money  they  had  lent  to  Mr  Smythe 
of  Methven,  and  afterwards  uplifted  from  him.  It  re- 
mained, however,  to  be  farther  proved  that  the  money 
had  been  transferred  to  the  defender  wrongfully,  m 
respect  that  her  mother  had  incurred  debt  which  re- 
mained unpaid  at  her  death  to  a  larger  amount  than 
£600 ;  but  in  the  preparation  of  the  record,  little  or'  no 
notice  had  been  taJLen  of  the  debts  contracted  and  left 
unpaid  by  Mrs  Stewart,  amounting,  as  was  alleged,  to 
more  than  £500,  so  that  when  evidence,  written  and 
parole,  was  about  to  be  adduced,  tending  to  prove  the 
amount  left  unpaid  by  Mrs  Stewart,  it  was  objected  for 
the  defender,  that  such  proof  was  incompetent,  because 
the  fact  had  not  been  averred  sufficiently  in  the  record ; 
and  the  presiding  Judge  havine  sustained  that  objection, 
the  jury  returned  a  verdict,  which,  by  consent,  was  made 
subject  to  a  condition  expressed  in  a  minute  judicially 
lodged  by  the  parties.  The  verdict  was  thus  expressed : 

'*  The  jury  find  for  tbe  defender,  Miss  Stejrart,  on  the  first 
issue,  ai\d  for  tbe  defender,  Captain  Stewart,  on  the  second 


issue. 


The  judicial  fhinute  was  in  the  following  terms : 

*'  The  defender,  on  the  first  issue,  admits,  that  notwithstand- 
ing the  verdict  returned  for  her  on  that  issue,  it  shall  be  com- 
petent for  the  pursuer  to  prove  that  the  £500  referred  to  in 
the  issue,  and  lent  out  to  Mr  Smythe  of  Methven,  was  tbe  money 
of  the  late  Mrs  Stewart,  uplifted  on  the  7th  August  1826,  sub- 
ject to  all  answers  which  the  defender  can  make,  either  on  the 
&ct  or  on  tbe  competency  on  other  grounds." 

Thereafter  the  present  pursuers,  in  right  of  the  late 
Captain  Stewart,  raised  this  action,  narrating  the  previous 
process,  and  the  proceedings  at  the  jury  trial  which  led 
to  the  verdict  and  relative  minute,  and  averring  morp 
pointedly  than  had  been  done  in  the  previous  action,  that 
Mrs  Stewart  had  left  unpaid  at  her  death,  debts  to  a 
larger  amount  than  £500,  and  therefore  conclu4iDg,  in 
supplement  of  the  origincd  action,  that  it  now  ought  to 
be  found  that  she  had  left  larger  debts  than  £600,  and 
that,  accordingly,  ^iss  Stewart  ought  to  be  decerned  to 
make  payment  to  him  of  the  sum  in  the  deposit-receipt, 
in  respect  that  the  original  uplifting  and  transfer  by 
the  deceased  had  been  in  violation  of  the  agreement. 

To  this  action  the  defenders  pleaded — (1.)  The  sub- 
ject-matter of  the  present  claim  having  been  specifi- 
caUy  embraced  under  the  former  action,  and  thd  verdict 
returned  by  the  jury  upon  the  first.issue,  in  the  defen- 
der's favour,  having  completely  negatived  and  disproved 
that  claim,  it  is  incompetent  for  the  pursuer,  by  means 
of  this  supplementary  action,  to  revive  the  claim  in  ques- 
tion against  the  defender,  and  thus  to  re-try  a  question 
conclusively  settled  by  the  verdict  in  the  previous  ac- 
tion; and,  (2.)  The  verdict  of  the  jury  on  the  first 
issue  in  the  former  action,  and  the  judgment  of  the 
Court  applying  il^  operate  as  a  complete  res  Judicata 
against  the  conclusion  of  the  present  action  for  pay- 
ment of  the  £600  therein  mentioned ;  and,  therefore, 
quoad  this  conclusion,  the  action  cannot  be  main- 
tained. 

The  pursuers  pleaded — (1.)  As  the  pursuers  have 
raised  a  competent  action,  founded  on  relevant  facts,  the 


action  cannot  be  met  by  a  plea  of  res  Judicaia;  and 
(2.)  Captain  Stewart  had  no  need  of  a  reservation  of  his 
right  to  raise  this  action,  either  in  the  mutual  minute 
in  the  former  action,  or  in  the  interlocutor  of  Court  ap- 
plying the  verdict,  because  the  former  action  was  not 
founded  on  the  fact  or  averment  that  Mrs  Stewart  had 
contracted  debts  to  the  amount  of  £600.  This  action 
rests  on  a  new  and  different  ground  of  challenge,  of  the 
alienation  of  the  sum  of  £600  in  the  bill  granted  by  Mr 
Smythe. 

The  Lord  Ordinary  (Cockbum)  assoilzied  the  defen- 
ders; but  on  a  reclaiming  note,  the  Court,  without 
hearing  parties,  was  clear  the  action  was  competent,  in 
respect  that  whatever  was  the  intention  of  the  defenders 
in  agreeing  to  the  minute,  there  was  no  valid  exclusion 
o£  the  pursuers'  right  to  raise  such  an  action  as  the  pre- 
sent, and  accordingly, 

**  Recal  the  interlocutor  of  the  Liord  Ordinary  reclaimed  against; 
repel  tbe  first  and  second  pleas  on  tbe  record  of  tbe  defenders*  pleas 
as  prelTminary ;  and  find  that,  under  the  minute  in  process,  it  is 
competent  for  the  pursuers  in  this  acdon  to  prove  the  fiicts  therein 
alleged  relative  to  the  £500,  reserving  to  the  defenders  all  an* 
swers  either  on  tbe  £su:t  or  on  the  competency,  or  otherwise,  in 
terms  of  tbe  minute :  Quoad  ulira,  remit  to  the  Lord  Ordinary 
to  bear  parties,  and  to  proceed  as  shall  be  just,  reserving  all  ques- 
tions of  expenses.'* 

Thereafter,  the  Lord  Ordinary  (Cuninghame)  order- 
ed minutes  of  debate  with  regard  to  the  import  of  the 
minute,  to  which  the  verdict  was  made  subject ;  and  on 

"  15th  December  1837. — The  Lord  Ordinary  having  con* 
sidered  tbe  record  in  this  supplementary  action,  minutes  of  de- 
bate, and  whole  process,  and  having  had  particularly  in  view 
tbei  last  interlocutor  pronounced  by  the  Court  in  this  supple* 
mentary  action,  Imo,  Finds,  that  under  tbe  minute  signed  by 
the  counsel  for  the  parties,  when  the  issues  in  theorigiiul  cause 
were  tried  on  16th  July  1834,  it  was  reserved  to  the  pursuer 
to  prore  that  the  sum  of  £500,  therein  specified,  as  uplifted  by 
tbe  defenders  on  7th  August  1826,  and  afterwiirds  lent  out  to 
Mr  Smythe  of  Methven,  '  was  tbe  money  of  the  late  Mrs  Stew- 
art :*  2^0,  Finds  that,  by  another  minute  lately  lodged,  it  is 
now  admitted  by  the  defenders  that  tbe  same  sum  was  tbe 
money  of  Mrs  Stewart ;  and  as  it  is  proved  by  the  record  that 
the  money  continued  in  Mr  Smythe*s  hands  during  the  remain- 
der of  Mrs  Stewart's  life,  it  b  necessarily  implied  in  the  admis- 
sion that  the  money  was  Mrs  Stewart's  at  the  period  of  her 
death :  9tio,  Finds  that  the  pursuers  are  entitled  to  maintain 
such  legal  claim  as  may  be  competent  to  them  upon  the  nid 
£500,  consequent  on  its  being  now  proved  to  have  belonged  to 
Mrs  Stewart,  and  that  they  are  not  barred  by  the  reservation 
in  the  said  minute  of  16th  July  1834,  of '  all  answers  which  the 
defender  can  make,  either  on  the  fitct,  or  on  the  competency,  or 
on  other  grounds,'  in  respect  that  no  relevant  plea  has  been 
stated  by  the  defenders,  in  either  of  the  processes,  to  absolve 
them  from  accounting  for  the  said  £500 :  4#o,  Finds  that  it  has 
been  already  found  by  a  judgment  of  the  former  Lord  Ordi- 
nary, confirmed  by  the  Court  on  29th  January  1833,  that  it  was 
ultra  viret  of  the  said  Mrs  Janet  Stewart  to  alter  or  revoke 
gratuitously,  a  certain  settlement  executed  by  her  for  onerous 
causes  in  fiivour  of  her  son  Captain  James  Stevrart,  on  16th 
September  1817,  by  which  settlement  she  conveyed  to  her  said 
sgn,  and  his  assignees,  the  whole  goods  and  efiects,  debts,  and 
sums  pf  money,  that  should  pertain  to,  or  be  in  any  way  claim- 
able by  her  at  the  time  of  her  death,  reserving  only  to  herself  a 
power  to  burden  said  conveyance  by  such  debts  as  she  might 
contract,  or  such  legacies  as  she  might  leave,  by  a  writing  under 
her  hand,  '  provided  the  whole  of  the  said  debts  and  legacies  do 
not  exceed  the  sum  of  £500  Sterling :'  5to^  Finds  that  the  pur- 
suers have  relevantiy  offered  to  prove,  in  article  9  of  their  conde- 
scendence in  the  present  supplementary  action,  that  Mrs  Stew- 
art left  debts  to  the  amount  of  £798.  1.  1.,  which  amount  is 
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denied  by  the  defenders :  Therefore,  finds  that  a  proof  or  in- 
vestigation, in  the  most  suitable  and  convenient  form,  must  be 
made  into  the  said  debts,  with  a  view  to  a  final  judgment  in  this 
as  well  as  in  the  original  cause,  and  appoints  the  case  to  be  en- 
rolled, in  order  that  parties  may  be  heard  on  the  best  mode  of 
Carrying  this  part  of  the  judgment  into  efiect,  reserving,  in  the 
meantime,  hinc  inde,  all  questions  of  expenses. 


<i 


Note The  minutes  which  have  been  lodged  here,  are  fitf 

more  voluminous  and  elaborate  than  the  Lord  Ordinary  ex- 
pected.  They  were*ordered  chiefly  in  the  expectation  that  the 
counsel  on  each  side  would  state  fairly  and  explicitly  what  was 
the  real  meaning  and  object  of  the  parties,  or  their  counsel,  in 
entering  into  the  minute  at  the  trial,  which  is  subscribed  by  the 
counsel,  and  has  given  rise  to  so  much  discussion.  The  minute 
teas  evidently  hurriedly  written  out  at  the  moment  of  trial,  and 
something,  perhaps  much,  was  taken  for  granted,  which  pro^ 
bably  is  now  forgotten  from  lapse  of  time,  and  possibly  from 
the  lamented  death  of  one,  if  not  of  two,  of  the  excellent  per- 
sons who  acted  as  counsel  for  the  defenders.  Instead  of  precise 
information  on  the  point  chiefly  requiring  elucidation,  there  is 
here,  at  least  on  the  side  of  the  defenders,  a  very  long  argu- 
mentative minute,  but  it  does  not  meet  the  point  the  Lord  Or- 
dinary was  so  anxious  to  see  distinctly  explained.  *  When  such 
a  minute  was  entered  into,  it  certainly  was  for  some  available 
purpose — in  a  contingent  or  possible  adjudication  of  the  rights 
of  the  parties  at  some  future  period.  But,  according  to  the  de- 
fenders* argument,  no  claim  whatever  was  to  be  open  to  the 
pursuer  which  he  or  his  successors  could  ever  urge,  supposing 
the  fiict  reserved  for  proof  to  be  clearly  established.  The  Lord 
Ordinary  does  not  think  this  either  a  probable  or  intelligible 
explanation  of  the  reservation.  In  order  to  judge  properly  of 
this  matter^  It  is  suggested  that  the  Court  should  reperuse,  in 
any  of  the  printed  reports,  the  report  of  the  principal  question 
when  it  first  came  before  the  First  Division  in  1833. — See 
printed  reports,  29th  January  1833. 

"  The  judgment  then  pronounced  finally  ascertained  and  found 
that  old  Mrs  Stewart  could  not  gratuitously  alter  or  defeat  a 
certain  settlement  made  by  her,  tor  highly  onerous  causes,  on 
her  son.  Captain  James  Stewart,  predecessor  of  the  present 
pursuers ;  and  he  also  concluded,  that  sundry  alienations  made 
by  her  in  different  forms  should  be  reduced,  and  the  funds  paid 
to  him.  So  far  all  is  clear.  But,  on  referring  to  the  record,  it 
appears  that  there  were  two  sums  of  £500  and  £200,  which 
the  defenders,  daughters  of  the  old  lady,  had  got  possessed  of, 
and  which  Captain  Stewart  insisted  should  be  paid  to  him.  As 
the  defenders  denied  that  these  last  sums  ever  were  any  part  of 
their  mother*s  funds,  or  came  to  them  through  her,  these  facts 
could  only  be  made  the  subject  of  a  jury  trial — See,  in  particu- 
lar, defenders'  answers  to  art.  22  of  the  record  in  the  original 
cause.  That  record  ought  to  be  before  the  Court  when  any 
reclaiming  note  against  the  present  interlocutor  is  advised. 

'*  When  the  case  came  to  trial  respecting  the  two  sums  above 
specified,  it  evidently  took  the  following  course :  The  pursuer, 
probably,  had  proof  to  establish  that  the  £500  was  the  old 
lady's,  which  now  seems  to  have -been  absolutely  indisputable. 
But  that  fact  was  not  enough  to  exhaust  the  pleas  which  re- 
mained behind  to  both  parties.  For,  as  the  old.  lady  was  en- 
titled to  contract  debt  or  bequeath  legacies  to  the  amount  of 
£500,  the  sum  in  dispute  might  have  been  retainable  by  her 
Buccetsors  on  that  ground.  Still,  to  enable  them  to  set  up  that 
plea»  the  defenders  had  no  statements  on  record.  They  denied, 
in  the  article  above  quoted,  that  the  £500  was-  ever  a  part  of 
their  mother's  funds,  or  derived  by  her  from  Miss  Margaret 
Menzies,  as  stated  by  Captain  Stewart ;  and  having  done  so, 
they  had  no  plea  on  the  first  recordj  for  it  would  have  been  a 
little  inconsistent  with  their  othftr  statements,  to  entitle  .  them 
to  retain  it  to  account  of  the  reserved  fund  whidh  their  mother 
was  entitled  gratuitously  to  alienate.  At  the  same  time,  and 
probably  from  the  above  defect  in  the  defenders'  record,  the 
pursuer  had  no  counter-statement  that  the  defenders'  claim  of 
retention  was  precluded,  from  the  circumstance  of  Mrs  Stewart 
having  left  other  debt  far  more  than  sufficient  to  exhaust  her 
right  by  the  settlement  to  alienate  gratuitously  £500  of  her 
fiinds. 


**  The  record  of  both  parries  being  thus,  to  a  certain  extent, 
defective,  they  were  relieved  from  the  difficulty  by  the  minute 
framed  by  their  counsel,  which  has  given  rise  to  this  fresh  liti- 
gation. The  Lord  Ordinary  confesses  that  he  has  formed  a 
clear  opinion  as  to  the  object  of  that  minute.  It.  was  so  framed 
as  to  leave  every  plea  open  to  both  parties  relative  to  this  fund, 
in  the  same  manner,  and  to  the  same  effect  as  if  thej  both  bad 
had  a  record  from  the  beginning  in  all  respects  as  complete  as 
cobld  have  been  desired  in  every  possible  view  of  their  rightK, 
and  it  is  much  to  be  regretted  that  such  a  litigation  should  have 
been  subsequently  got  up  from  the  laudable  efforts  of  counsel 
to  cilt  Short  proceedings  and  expense.  This  must  have  a  om- 
terial  effect  at  least  on  the  costs  latterly  incurred,  which  are  for 
the  present  reserved." 

The  defenders  again  reclaimed,  praying  the  Court 
to  sustain  the  defences.     At  advising, 

Lord  Gillies, — I  differ  from  the  Lord  Ordinary,  because  the 
minute  reserves  nothing  as  to  the  proving  of  the  debts.  There 
was  no  averment  at  the  trial  that  there  were  debts;  and  indeed 
that  could  not  well  be,  because  there  was  no  such  averment  in 
the  record.  The  verdict  is  silent  likewise  as  to  this  point ;  -and  it 
does  not  find  that  there  were  debts.  The  supplementary  action, 
therefore,  cannot  benefit  the  party  as  to  this  question  now,  as 
he  cannot  be  in  a  better  situation  than  previously.  Indeed, 
to  sustain  the  supplementary  action  would  just  be  to  re-try  the 
case.  * 

Lord  President, — What  is  in  the  minute  was  admitted,  and 
what  is  in  the  supplementary  action  has  nothi/ig  to  do  with  it. 
In  order  to  avail  in  the  supplementary  acdon,  the  minute  should 
have  contained  a  reservation  as  to  proving  that  the  debts  were 
greater  than  the  £500. 

Lord  Mackenzie, — I  have  some  difficulty.  Tine  summons 
omitted  one  of  the  media  concludendi  as  to  the  debts,  and  no 
mention  was  made  oK  them  in  the  record,  so  the  point  was  not 
fit  for  the  jury :  and  the  verdict  could  have  made  no  men- 
tion of  these,  debts.  Now,  unless  we  are  to  hold  that  the  ver- 
dict of  a  jury  is  to  be  res  judicata  against  a  party  bringing  anew 
action  on-  the  medium  concludendi  originally  omitted,  I  am  afraid 
to  say  that  this  interlocutor  is  wrong ;  and  in  endeavouring  to 
find  out  the  meaning  of  this  minute,  it  may  have  been  con- 
sidered that  this  verdict  would  be  a  res  Judicata  to  bringing  a 
nfew  acdon,  and  in  that  view  the  minute  may  have  been  resorted 
to  to  avoid  this. 

Lord  Corehouse. — The  summons  libels  several  grounds  of 
action ;  ^nd,  on  turning  to  the  original  summons,  let  ns  look  st 
the  second  ground.  (His  Lordship  read  from  the  sumaaon*.) 
Observe  the  ground  of  the  conclu^on  :  It  is,  that  Mrs  Stewart 
could  not  leave  any  legacy  if  the  debts  exceeded  £500.  The 
parties  are  at  issue  as  to  whether  this  legacy  was  a  contraven- 
don  of  the  understanding.  It  was  quite  competent,  in  the  con- 
descendence following  on  this  summons,  to  have  averred  that 
she  had  great  debts,  and  so  she  could  not  have  bequeathed  as 
she  did.  Now,  no  such  thing  is  averred  in  the  record,  and 
so  the  jury  found,  under  the  direcdon  of  your  Lordship,  for  the  de- 
fenders, because  the  pursuer  was  not  endtled  to  prove  the  amount 
of  debt.  In  the  minute,  there  is  no  power  reserved  to  the  pur- 
suer to  prove  the  debts.*  The  defender,  at  the  trial,  admitted 
one  point ;  but,  instead  of  admitdng  it,  suppose  the  pursuer 
had  proved  it  at  the  trial,  sdll  the  verdict  would  have  been  for 
the  defender,  as  the  pursuer  could  not,  under  the  record,  prove 
the  debts.  Indeed,  this  result  was  to  enable  the  defender  to 
get  the  better  of  one  of  the  reasons  of  reduction,  leaving  the 
other  unproved  :  So  the  course  the  party  takes,  was  to  bring  a 
supplementary  acdon ;  and  the  question  now  is,  whether,  in  this 
new  acdon,  he  can  now  specify  the  debts  ?  I  do  think  he  csn- 
not  effect  this  by  the  new  action,  because  I  hold  that  the  sup- 
plementary action  does  not  contain  a  mecftiim  concludendi,  which 
is  different  from  the  one  to  which  I  referred  in  the  original  ac- 
don ;  for  the  medium  concludendi  in  the  first  acdon  was,  "  she 
had  not  the  power  to  leave  the  sum  because  of  debts."  This 
new  action  is  just  based  on  the  same  ground ;  and  as  it  was  the 
party's  fault  to  neglect  to  put  it  on  the  record,  while,  no  doubt, 
it  was  in  the  summons,  I  just  hold,  however  much  I  am  in- 
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dined  to  regret  the  result  in  the  circumstanceft,  that  the  verdict 
forms  8  res  Judicata  to  the  supplementary  action. 

Lord  President, — I  agree  with  Lord  Corehouse.  If  the  mi- 
nute had  been  drawn  up  so  as  to  reserve  right  to  prove  the 
debts,  then  this  action  might  be  competent,  or  if  it  had  reserved 
a  right  to  go  into  a  count  and  reckoning ;  but  none  of  these 
things  were  reserved,  and  so  I  must  hold  he  is  now  foreclosed 
from  bringing  this  new  action. 

The  Court  accordingly  sustained  the  defences,  and 
assoilzied,  but  found  no  expenses  due. 

Lord  Ordinary^  Cuninghame. — Act.  Forsyth,  P.  Robertson  ; 

C.  and  D.   Stewart,  S.S.C,  Agents Alt  Solicitor-General 

(Rutherfurd),   J.  Anderson;  Wotherspoon  and  Mack,  W.S., 


20/A  February  1 838. 
Second  Division. — (J.D.M.) 

No.  157. — Mrs  Elizabeth  Dopfin  or  Thomson, 
Pursuer^  r.  Thomson's  (her  Husband's)  Trustees, 
Defenders, 

Husband  and  Wife-^Marriage- Contract — Donatio  inter  virum 
et  uxorem — Tr^st-Deed — Lesion —  Where  spouses  had  enter- 
ed  into  aji  antenuptial  contract  of  marriage,  but  had  subsc" 
quentlg  executed  a  mutual  trust-settlement,  by  which  the  pro- 
visions  in  favour  of  the  wife  werejgreatly  inferior  to,  and  more 
disadvantageous  than,  those  previously  secured  by  contract — 
On  the  death  of  the  husband,  held  that  the  trust-deed  was 
donatio  inter  virum  et  uxorem,  and  revocable  by  the  wife,  and 
that  though  additional  provisions  were  granted  by  the  trust" 
deed  to  the  children  of  the  marriage, 

• 

The  present  was  an  action  of  reduction,  brought  by 
the  pursuer,  of  a  mutual  trust-deed  and  settlement, 
executed  by  her  on  the  one  hand,  and  her  deceased 
husband,  Abram  Thomson,  bn  the  other,  as  prejudicial 
to  her  rights  under  an  antenuptial  contract  executed 
between  her  and  her  said  husband.  There  were  two 
grounds  of  reduction  libelled:  First,  that  the  deed 
was  not  binding  or  valid,  in  respect  the  pursuer,  at  the 
time  she  was  induced  to  subscribe  it,  was  not  made 
duly  aware  of  its  import,  or  of  its  bearing  upon  her 
previously  vested  rights ;  and,  secondly,  that,  assuming 
it  to  have  been  validly  executed,  it  was  subject  to  be 
revoked  by  her,,  as  constituting  a  donatio  inter  virum 
et  uxorem,  and  had  been  revoked  accordingly.  The 
latter  ground  was  that  principally  insisted  in. 

On  the  occasion  of  the  pursuer's  marriage  with  the 
late  Abram  Thomson,  which  took  place  in  the  year 
1818,  an  antenuptial  contract  was  entered  into,  of 
which  the  following  were  the  principal  provisions :  \st, 
That  Mr  Thomson  should  pay  to  the  pursuer,  in  case 
of  her  surviving  him,  a  free  yearly  annuity  of  £100 
Sterling :  2d,  That,  over  and  above  the  said  annuity, 
she  should  be  entitled  to  the  liferent  of  the  one  half  of 
the  whole  lands,  heritages,  and  sums  of  money,  and 
other  funds  that  Mr  Thomson  should  happen  to  con- 
quest or  acquire  during  the  marriage ;  and,  that  the 
amount  of  such  conquest  might  be  more  easily  ascer- 
tained, it  was  declared  that  the  funds  and  effects  of 
every  kind  belonging  to  him  at  the  date  of  the  marriage 
amounted  to  £3000:  3d^  That  Mr  Thomson  should* 
provide  the  sum  of  £5000  Sterling  to  the  child  or  chil- 
dren to  be  procreated  of  the  marriage :  4M,  That  the 
pursuer  should  have  right  to  the  whole  furniture,  plate, 
table  linen,  &C.,  that  should  belong  to  Mr  Thomson  at 


the  period  of  bis  death :  Sth,  That  the  pursuer  should 
be  allowed  a  certain  sum  for  mourning  and  aliment  at 
the  first  term  after  Mr  Thomson's  decease :  6lA,  That 
in  the  event  of  the  pursuer's  entering  into  a  second 
marriage  during  the  existence  of  issue  by  her  marriage 
with  Mr  Thomson,  the  whole  furniture  and  other  goods 
in  communion,  together  with  the  whole  free  estate,  of 
whatever  description,  belonging  to  Mr  Thomson,  should 
be  valued,  and,  after  deducting  ten  per  cent,  for  tear 
and  wear,  the  value  thereof  should  be  divided  in  equal 
portions  between  her  and  her  children  by  the  marriage 
with  Mr  Thomson :  7th,  That  in  case  there  should  be 
no  child  or  children  of  the  said  marriage  with  Mr 
Thomson,  the  rights  of  the  pursuer,  in  the  event  of 
her  entering  into  a  second  marriage,  should  be  restrict- 
ed to  one  half  of  the  provisions  above  mentioned :  8M, 
In  consideration  of  these  provisions  in  her  favour,  the 
pursuer  conveyed  to  trustees,  for  behoof  of  herself  and 
the  children  of  the  marriage,  two  sums  of  £600  each, 
to  which  she  had  right ;  it  being  farther  provided,  that 
in  the  event  of  there  being  no  children  of  the  marriage, 
the  said  sums,  and  any  other  sums  or  estate  to  which 
the  pursuer  might  succeed,  should  go  to  her  own  near- 
est of  kin,  and  that  the/t»  mariti  of  Mr  Thomson  over 
the  same  should  be  excluded. 

The  marriage  between  the  pursuer  and  Mr  Thomson 
subsisted  until  September  1836,  when  it  was  dissolved 
by  the  death  of  Mr  Thomson,  leaving  two  sons  and 
one  daughter  procreated  of  the  marriage.  Mr  Thom- 
son was  very  successful  in  business,  and  his  funds  and 
property  went  on  increasing  until  1831,  at  which  time 
his  property  amounted  to  upwards  of  £25,000,  and 
continued  undiminished,  if  not  still  farther  increased, 
at  his  death  in  1836. 

In  this  situation  of  matters,  the  pursuer,  along  with 
her  husband,  on  14th  July  1831,  subscribed  the  mutual 
trust-deed  and  deed  of  settlement  now  sought  to  be 
reduced. 

The  following  are  the  leading  provisions  of  the  deed 
in  question :  It  conveys  the  whole  property,  heritable 
and  moveable,  that  shall  belong  to  both  or  either  of 
the  spouses,  as  at  the  period  of  the  death  of  the  hus- 
band Mr  Thomson,  to  trustees,  for  payment,  in  the 
first  instance,  of  the  just  and  lawful  debts  of  Mr 
Thomson ;  2^  for  payment  of  a  life  annuity  of  £300 
to  the  pursuer,  in  the  event  of  her  surviving  her  hus- 
band, and  with  directions  to  make  over  to  her  the 
whole  furniture,  plate,  and  linen,  which  may  be  in 
her  husband's  possession  at  his  death.  3d^  The  deed 
declares,  that  the  said  liferent  provision  <<  is  accepted 
by  her  in  full  of  all  claims  of  terce,  jus  relicttB,  or  any 
other  kind, 'competent  to  her  by  law,  or  under  her  mar- 
riage-contract. 4th,  The  deed  farther  declares,  that 
tlie  liferent,  and  other  provisions  thereby  constituted 
in  favour  oC  the  pursuer,  <<  shall  cease  and  determine 
on  her  entering  into  a  second  marriage,  and  that  she 
shall  not  be  entitled  to  claim  or  receive  any  thing 
thereafter  under  that  deed,  or  under  her  said  marriage- 
contract."  5th,  It  provides  that,  in  the  event  of  Mr 
Thomson  predeceasing  the  pursuer,  and  leaving  chil- 
dren, the  whole  residue  of  his  estate  should  be  divided 
amongst  his  children,  by  equal  portions.  6th,  In  the 
event  of  Mr  Thomson's  predeceasing  without  children, 
it  provided  that  the  pursuer  should  have  the  whole  free 
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liferent  of  his  property,  so  long  as  she  'should  remain 
a  widow,  under  the  condition,  that  on  her  death  or  se- 
cond marriage,  the  property  of  Mr  Thomson  should 
be  divided  among  his  nearest  heirs,  while  that  which 
came  to  him  through  the  pursuer  should  go  to  her 
heirs,  in  the  manner  to  be  pointed  out  by  her  in  any 
writing  under  her  hand.  7^,  The  deed  reserves  to 
Mr  Thomson  full  power,  at  any  time  of  his  life,  with- 
out consent  of  his  wife,  to  alter,  innovate,  or  revoke 
these  conditions,  either  in  whole  or  in  part. 

In  support  of  the  present  action  the  pursuer  pleaded 
.—Assuming  that  the  deed  had  been  executed  under 
circumstances  that  made  it  valid  and  binding  upon  the 
pursuer  until  revoked,  it  was  revocable,  as  constituting 
a  donatio  inter  virum  et  uxorem  ;  and  having  been  re- 
voked by  the  pursuer,  she  was  entitled  to  be  reponed 
against  it. 

The  defenders  pleaded — 1.  The  deed  of  settlement 
being  an  onerous  mutual  contract,  cannot  be  set  aside, 
either  as  in  violation  of  the  contract  of  marriage,  or  as 
a  donatio  inter  virum  et  uxorem,  2.  By  the  trust-dis- 
position a  certain  definite  provision  having  been  se- 
cured to  the  pursuer,  greater  than  what  was  provided 
to  her  under  the  marriage-contract,  the  disposition  thus 
not  being  to  her  prejudice,  but  the  contrary,  she  is  not 
entitled  to  challenge  the  same.  3.  The  mutual  dis- 
position and  settlement  being  a  rational  and  proper 
arrangement,  in  so  far  as  re^irded  both  the  spouses 
and  the  children  of  the  marriage,  and  there  being  no 
ground  for  stating  that  there  is  any  excess  on  either 
part,  it  is  incompetent  to  plead  the  law  of  revocation 
as  applicable  to  such  a  case,  it  being  at  any  rate  im- 
possible to  restore  both  parties  to  the  rights  which 
they  enjoyed  at  the  date  of  executing  the  said  deed. 
4.  So  far  as  third  parties,  viz.  the  children  of  the  pur- 
suer, derive  benefit  from  the  deed  here  challenged,  it 
is  not  revocable:  Hamilton,  15th  January  1669;  Mor. 
6107.  Somerville,  2d  and  3d  February  1688;  Mor. 
6108  and  5990. 

*'  28^A  November  1837 The  Lord  Ordinary*'  "  finds  that  the 

provisions  accepted  of  by  the  pursuer,  under  the  mutual  trust- 
settlement  libelled  on,  were,  both  in  respect  of  amount,  and  of 
the  conditions  attached  to  the  same,  greatly  inferior  to,  and 
otherwise  more  disadvantageous  to  the  pursuer  than  the  pro- 
visions previously  secured  to  her  by  the  antenuptial  contract  of 
marriage  between  her  and  her  husband :  Finds  that  the  said 
trust-deed  was  so  framed  as  to  put  any  provisions  or  benefits 
renounced  by  the  pursuer  entirely  at  the  disposal  of  her  hus- 
band, by  the  unlimited  power  of  alteration  reserved  to  him : 
Finds,  in  particular,  that  no  additional  provisions  were  irrevo- 
cably invested  or  settled  for  behoof  of  Uie  children  of  the  mar- 
riage bpr  the  trust-deed  under  reduction,  their  legal  claims  of 
succession,  not  alterable  by  the  husband,  being  stUl  left  upon  the 
stipulations  in  their  favour  in  the  marriage-contrafc^ :  There- 
fore, finds  that  the  trust-deed  libelled  on  was,  on  the  part  of  the 
pursuer,  a  donatio  inter  vimm  et  uxorem ;  and,  ^  the  pursuer 
has  now  revoked  the  same,  reduces,  decerns  and  declares,  in 
terms  of  the  libel :  Finds  the  pursuer  entitled  to  her  expenses 
from  the  defenders  qua  trustees,  and  remits  the  account  there- 
of^ when  lodged,  to  the  auditor,  to  tax  and  to  report. 

"  Note. — The  lesion  or  sacrifices  exacted  from  the  pursuer 
by  the  deed  under  reduction  are  of  very  unusual  extent  and 
amount,  and  such  as  a  married  woman  must  be  protected  against, 
according  to  all  the  authorities  applicable  to  the  present  ques- 
tion. 

let.  By  the  contract  of  marriage,  if  the  pursuer  did  not  con- 
tract a  second  marriage,  she  would  now  be  entitled  *  to  £540  per 


annum.'  And  if  she  were  now  to  marry  again,  thou^  her  join- 
ture would  cease,  she  would  be  entitled  to  '  have  paid  and  de- 
livered over'  to  her,  under  the  marriage-contract,  one-fourth 
part  of  the  whole  free  estate  of  the  defunct,  deducting  ten  per 
cent,  for  deterioration.  See  extract  contract  of  marriage  pro- 
duced, pp.  nine  and  ten.  The  fourth  share,  in  the  present  case, 
however,  according  to  any  reasonable  calculation,  appears  to 
exceed  £5000  Sterling.  Such  a  capital,  it  is  supposed,  would 
produce  an  annuity  on  Mrs  Thomson's  life  greatly  above  £300. 
*'  2</,  By  the  trust-settlement  under  reduction,  the  pursuer 
was  made  to  accept  of  a  life  annuity  of  £800  as  the  mcurimiHn 
of  her  provisions,  even  if  she  remained  unmarried.  But  in  case 
of  her  marrying  again,  even  that  provision  is  entirely  taken 
away.  Upon  the  application  of  the  various  authorities  to  the 
preceding  state  of  the  fdcts,  the  Lord  Ordinary  conceives  that 
the  pursuer's  right  to  reduce  the  deed  libelled  on  is  clearly  made 
out." 

The  defenders  reclaimed,  contending,  that  the  power 
of  revocation  reserved  to  the  husband  in  the'  trust- 
deed  was  limited,  and  that  there  was  no  such  power 
as  to  the  children's  provisions.  Who  was  to  get  the 
benefit  of  the  loss  that  fell  on  the  wife  ?  It  was  the 
children.  The  husband  made  the  bargain  for  them, 
and  for  them  the  wife  sacrificed  her  interest ;  and  thus 
it  was  a  donation  to  the  children,  who  were  third  par- 
ties. 

Lord-Justice  Clerk. — I  have  not  had  much  difficulty  in  form* 
ing  my  opinion  on  this  case.  This  lady  had  certain  provisions 
under  a^ery  rational  antenuptial  contract  of  osarriagebetweenher 
and  her  husband.  The  trust-deed  now  under  consideration,  was 
executed  at  a  future  time,  when  the  husband's  fortune  had  in- 
creased, and  it  gives  the  wife  a  nominal  increase  of  annuity ; 
but  it  is  coupled  with  a  condition,  that  if  she  diould  enter  into 
a  second  marriage,  she  is  to  have  nothing  at  all  from  his  estate, 
thus  depriving  her  of  all  that  was  secured  to  her  in  her  con- 
tract of  marriage.  There  has  thus  been  great  injury  done  to  this 
lady  by  the  trust-deed,  to  such  a  degree,  indeed,  as  I  have  seldom 
seen.  But  it  is  said  this  second  deed  contains  more  liberal  pro- 
visions for  the  children  of  the  marriage  than  those  contained  in 
the  contract,  and  that  the  children  have  thus  a  benefit  by,  and 
an  interest  in,  the  trust-deed,  to  prevent  its  recal  by  the  wife. 
Now,  with  regard  to  provisions  to  third  parties,  in  all  the  cases 
referred  to,  the  circumstances  were  quite  different  from  the  pre- 
sent, for  in  them  there  were  merely  direct  provisions  to  third 
parties.  In  the  present  case,  there  is  no  answer  to  the  legal 
ground  of  challenge  of  this  deed  by  this  wife  as  donatio  inter 
virum  et  uxorem.  The  law  presumes  that  the  husband  used  his 
influence  in  such  a  case,  in  order  to  provide  for  his  children ; 
and  he  is  not  entitled  to  provide  better  for  them  than  was  done 
in  the  contract  of  marriage,  at  the  expense  of  his  wife.  If  ever 
there  was  a  deed  pressing  hard  on  the  interests  of  the  wife  by  a 
husband,  this  is  it. 

Lord  Meadowhank I  am  quite  of  the  same  opinion.     It  it 

most  important  not  to  sanction  any  deed  in  the  circumstances 
of  the  present,  affecting  the  interest  of  a  wife  previously  fiied 
in  an  antenuptial  contract  of  marriage. 

Lord  Medwyn  thought  this  was  just  an  ordinary  case  of  do- 
natio inter  virjtm  et  uxorem,  and  therefore  quite  concurred  in  the 
Lord  Ordinary's  interlocutor. 

Lord  Gleniee  absent. 

Their  Lordships  refused  the  reclaiming  note,  and 
found  additional  expenses  due. 

Pursuer's  Authority Erskine,  B.  I.  tit.  6,  §  29,  30. 

Lord  Ordinary t  Cuninghame. — Act,  Monteath ;  W.  A.  G. 

and  R.  EIHd,  %V.S.,  Agents Alt,  Forsyth;  P.  Robertson; 

Smith  and»Kinnear,  W.S.,  Agents, — [J.0.M.J 
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2M  February  1838. 
FiasT  Division (G.D.F.) 

No.  158. — Dame  Makt  Lucy  Elizabeth  Glendon- 
WTN  or  Gordon  and  Heb  Curator  ad  Litem, 
Pursuers^  v.  Xaveria  Glendomwtn  and  Robert 
Kemp,  Trustee  of  John  Napier^  the  assignee  of  Mrs 
Ismene  Glendonvjyny  Spouse  of  William  Scotty  De- 
fenders. 

Proof —  Evidence,  Written — Letters —  Books — Constitution — 
Payment — Presumption — Circumstances  in  which  a  series  of 
Utters  between  an  alleged  creditor  and  debtor ^  in  reference  to  a 
loan  of  money,  and  several  relative  entries  in  a  cash  memoran" 
dum-booh  of  the  alleged  debtor,  held,  on  his  death,  and  at  the 
distance  of  upwards  of  twenty  years,  to  afford  evidence  of  the 
constitution  of  a  debt  against  him,  and  so  to  be  good  against 
his  representatives. 

Taciturnity — Presumption — Payment —  Certain  letters  passing 
between  an  alleged  creditor  and  his  debtor,  joined  to  excerpts 
taken  from  the  private  cash-book  of  the  alleged  debtor,  being 
held  to  afford  evidence  of  the  constitution  of  the  debt :  and  a 
claim  for  payment  being  made  at  the  distance  of  upwards  of 
twenty  years — Circumstances  in  which  held,  that  as  there  w<u 
no  proof  or  presumption  of  payment,  the  claim  was  not  preju- 
diced  by  the  mere  lapse  of  time,  which  was  held  to  be  sufficient^ 
accounted  for  by  the  circumstances  of  the  case,  and  by  the  fact 
that  the  person  making  it  was  unacquainted  with  business. 

The  pursuer  had  a  provision  of  £210  from  her  hus- 
band. Sir  James  Gordon  of  Letterfourie,  secured  over 
his  lands,  and  exclusive  "  of  his^W  nutriti  or  right  of 
administration  over  the  same,  or  any  manner  of  way 
in  the  lending  out  or  disposal  thereof."  The  savings 
from  this  annuity,  she  alleged,  were  placed  about  1807 
by  her  in  the  hands  of  her  father,  William  Glendon- 
vyn,  Esq.,  now  represented,  qtunid  mobiliay  by  her 
sisters,  Xaveria  and  Ismene,  and  in  the  heritable  pro- 
perty by  herself  and  these  sisters*  The  evidence  tend- 
ing to  instruct  the  constitution  of  the  debt  against  her 
father,  consisted  of  the  following  documents. 

The  following  letter,  bearing  the  post-mark  of  13th 
May  1807}  was  addressed  to  her  father: 

"  Lettekfourie,  IIM  May  1807. 
*'  Mt  Deaji  Father, — ^Before  this  reaches  you,  you  will 
have  made  yourself  sensible  of  having  received  from  me  £300, 
which  sum  I  am  anxious  you  would  keep,  if  you  are  in  the  way 
of  borrowing,  and  if  not,  that  you  would  place  it  as  your  own 
along  with  other  money  you  may  have  at  interest,  and  for  which 
you  have  undoubted  security.  I  require  five  per  cent.,  and  of 
course  shall  allow  it  to  remain  one  year  for  certain,  giving  also 
three  months'  notice  should  I  lift  it  at  the  expiration  of  that 
time.  As  the  south  country  term  answers  me  better  than  that 
of  the  north,  I  count  from  the  15th  of  this  present  month.  I 
will  be  glad  how  soon  you  yourself  would  write  me,  acknow- 
ledging the  receipt  of  this  said  sum  of  £300,  and  promising  me 
five  per  cent.  I  have  a  long  letter  about  many  things  to  write 
vou  ere  long.  Tell  Ismene  that  if  I  had  not  been  afraid  of 
losing  the  post,  I  would  have  enclosed  her  a  few  lines,  but  shall 
send  them  to-morrow/'        (Signed)       *'  Mary  Gordon.*' 

Her  father  wrote  as  follows,  the  post-mark  of  the 
letter  being  14th  May  1807: 

'*  Your  letter  of  Friday  covering  £70  was  got  at  the  post- 
oflBce  this  morning.  Tuesday.  I  shall  send  again  to<morrow 
morning  for  the  one  ]rou  make  me  expect  so  early,  that  I  may 
acknowledge  it  by  the  post  passing  from  New  Galloway,  if  it 
comes."  (Signed)        "  W,  Glexdonwyn." 

*<  Tuesday  night,  \2th  May, 

"  The  £75  is  come  safe  this  morning,  Wednesday  IStb." 

"  W.  G." 

SCOTTISH  JURIST. 


On   10th  May   1808,  Lady  Gordon  wrote  to  her 

father : 

*'  By  Wednesday's  post  I  send  you  part  of  my  £200.  Of 
course  don't  neglect  to  have  a  careful  servant  waiting  in  Castle- 
Douglas  verv  early  in  the  morning." 

(Signed)        "  Mary  Gordon." 

On  10th  May  1808,  she  wrote  her  father: 

**  Mr  Maxwell  has  been  confined  to  bed  all  day  with  a  very 
severe'  headache,  which  has  prevented  me  sending  you  any 
of  my  money  by  to-morrow's  post,  but  shall,  without  roil,  send 
at  least  £30  by  Thursday's  post ;  and  I  trust  that  you  will  not 
forget  to  have  a  servant  at  the  office  by  the  time  the  post  comes 
in,  so  that  your  acknowledgment  may  be  sent  down  by  the 
postman  that  same  day,  as  I  shall  be  most  anxious  to  hear  that 
you  received  it  safe,  Friday  and  Saturday's  will  carry  the  r^* 
mainder  of  my  £200." 

On  11th  May  1808,  she  wrote: 

"  Mr  Maxwell  was  not  able  to  get  out  of  bed  till  six  o'clock 
this  evening ;  of  course  he  could  not  get  to  the  bank,  but  is  to 
be  with  me  at  ten  o'clock  to-morrow  morning  to  get  my  bill  to 
carry  to  the  bank,  and  I  send  you  by  Friday's  post  £100:  so 
you  must  be  very  exact  in  having  a  servant  by  break  of  day  at 
Castle-Douglas  to  wait  the  post  coming  in,  as  such  an  immense 
sum  ought  not  to  be  trusted  to  Cameron's  office  one  moment. 
Had  it  not  been  to  conceal  what  I  did  with  my  money,  I  would 
have  sent  a  draught." 

Mr  Glendonwyn  wrote  as  follows,  on  14th  May 
1808; 

"  I  have  just  received  your  four  letters  of  the  same  date,  tho 
12th,  and  the  five  contents.  They  might  have  been  all  in  one. 
To-morrow  morning  I  shall  send  to  the  post-office  in  expecta* 
tion  of  another,  but  shall  not  acknowledge  till  next  day,  which 
you  cannot  receive  before  Friday  morning.  Lest  you  8houl4 
have  set  out  for  this  before  its  arrival,  I  will  not  mention  the 
contents  for  fear  it  fall  into  other  hands.  W^  do  assuredly  look 
for  you  before  the  end  of  the  week." 

(Signed)        "  W.  Glendonwyii,'' 

Again,  on  15th  May  1808,  he  fkrther  wrote: 

"  Your  short  letters  came  safe  to-day,  and  I  have  noted  th^ 
contents." 

Mr  Glendonwyn's  books  contained  the  fQllowing 
entries : 

**  1807,  May  15,     promised  my  acceptance,  of  this  date,  to 

Lady  Gordon  of  Letterfourie,  for  money 
remitted  by  her  to  me,  £300. 
1808,  May  15.     Paid  the  year's  interest  i|t 
4^  per  cent.,  £13.  10s. 

<<  1808,  May  15.     Promised  my  acceptance  for  £200,  farther 

remitted  by  her  to  me,  -        £200.'* 

In  1809,  Mr  Glendonwyn  died^  leaving  his  aSiiira 
in  a  very  involved  state. 

In  1833,  Lady  Gordon  raised  this  action,  conclude 
ing  against  the  defenders,  as  representing  the  late  Mr 
Glendonwyn,  for  repayment  of  the  sum  of  £500,  which 
she  alleged  she  had  given  him  on  loan,  and  which  had 
never  been  repaid.  It  appeared  from  her  statement. 
That  her  husband's  affairs  had  been  embarrassed,  and 
that  to  avoid  importunity  from  him,  she  had  placed  the 
savings  of  her  money  in  her  father's  hands,  as  in  safe 
keeping;  and  that  the  vagueness  of  expression  in  herpwn 
and  in  her  father's  letters,  in  regard  to  the  money  con^ 
talned  in  the  letters,  was  accounted  for  by  the  circum^ 
stance  that  she  desired  concealment  in  regard  to  the 
deposit:  That  in  May  1808,  she  had  received  a  year*a 
interest  of  the  £300,  viz.,  4^  per  cent.,  which,  witli 
a-half  per  cent,  as  property-tax  paid  by  her  fatberi 
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made  up  the  5  per  cent  stipulated  for  in  the  letter  of 
May  1807:  That  the  letters  founded  on  were  found 
in  the  repositories  of  her  father  at  his  decease ;  and  in 
defence  to  the  plea  of  taciturnity  urged  by  the  defen- 
ders, she  averred,  that  she  and  her  husband  had  exe- 
cuted a  trust-deed  to  Mr  Alexander  Crombie  of  Aber- 
deen, of  all  her  claims  against  her  father^s  succession, 
which,  she  understood,  conveyed  also  any  claims  of 
the  nature  of  those  comprehended  in  this  action :  That 
the  trustee  h/td  appeared  in  the  ranking  and  sale  of  her 
father's  property,  which  went  on  for  many  years,  and  it 
was  not  till  1829  that  she  was  made  aware  that  she  had 
not  been  divested,  by  the  trust-deed,  of  the  claim  of 
debt  now  insisted  in.  It  was  also  stated,  that  she  had 
remitted  the  sum  of  £300  by  four  payments  of  £100, 
£55,  £70,  and  £75. 

The  defenders  maintained.  That  the  letters  did  not 
instruct  the  constitution  of  the  debt :  That  the  affairs 
of  Mr  Glendonwyn  had  been  in  the  hands  of  several 
agents,  and  that  this  claim  had  never  been  discovered ; 
and  that,  besides,  Mr  Crombie,  her  own  agent,  would 
have  insisted  in  the  claim,  if  he  had  not  considered  that 
the  debt  had  been  paid,  and  that  the  fair  presumption 
from  this  was,  that  the  debt  was  really  paid.  They  did 
not  admit  that  these  were  the  whole  of  the  letters  which 
passed  on  the  occasion }  and  they  averred,  that  she  had 
not  produced  the  whole  relative  to  the  matter,  and 
founded  strongly  on  the  fact,  that  the  letters  were  all  of 
one  side.  It  was  denied  that  any  sufficient  reason  had 
been  given  for  the  length  of  time  (twenty-four  years,) 
which  had  been  allowed  to  elapse,  and  for  not  insisting 
in  the  claim  till  the  alleged  debtor,  and  the  agents  of  aU 
parties,  were  dead.  The  defenders  further  argued,  that 
the  inference  from  the  letters  was,  that  the  loan,  sup- 
posing it  to  have  been  made,  was  intended  to  be  only 
for  a  short  time ;  and  there  was  a  presumption  that  it 
had  been  called  up,  as  Lady  Gordon  must  have  known 
of  the  involved  state  of  her  father's  affairs.  There 
was,  however,  no  proof  that  the  money  had  been  paid. 

'<  I6ih  December  1837 The  Lord  Ordinary  havbg  heard 

the  counsel  for  the  parties,  and  considered  the  process,  finds 
that  hoth  parties  have  renounced  further  probation :  Finds  that 
the  evidence  in  process  does  not  establish  the  debt  sued  for ;  sus- 
tains this  defence,  assoilzies  the  defenders,  and  decerns :  Finds 
the  defenders  entitled  to  expenses,  appoints  an  account  thereof 
to  be  given  in,  and,  when  lodged,  remits  to  the  auditor  to  tax 
the  same  and  to  report. 

*'  Note. — The  Lord  Ordinary  thought  that  this  case  ought 
to  be  settled  by  a  verdict,  and  if  it  is  to  be  litigated  &rther,  he 
still  thinks  that  this  is  the  proper  way  to  deal  with  it ;  but  both 
parties  were  averse  to  this  course,  and  supposing  that  the  pur- 
suer might  rest  satisfied  with  a  single  judgment,  the  Liord  Ordi- 
nary did  not  feel  himself  bound  to  enforce  his  view. 

"  On  the  merits,  he  conceives  the  pursuer  to  have  no  case 
whatever.  Some  of  the  writings  she  founds  on  are  not  admissible 
as  evidence  for  her,  and,  admitting  them  all,  they  don't  sustain 
her  case." 

The  pursuer  reclaimed.     At  advising. 

Lord  Gillies. — The  evidence  fumi^ed  by  the  first  letter 
appears  to  ine  conclusive,  that  the  loan  was  not  intended  to  be 
for  a  short  time,  because  three  months  is  the  usual  premonition 
for  a  loan  of  endurance.  As  to  the  evidence  of  constitution,  I 
think  it  is  quite  satisfactory ;  for  you  have  letters  by  this  Lady 
sending  remittances  to  her  fiither,  and  you  have  his  answers, 
acknowledging  the  receipt  of  money.  She  appears  to  have 
been  afraid  that  the  money  would  not  reach  her  father ;  and 
also,  that  her  husband  would  hear  that  she  had  sent  money  to 


her  fiither.  That  accounts  well  enough  for  the  indistinctness 
of  the  letters,  as  to  the  precise  sums  sent ;  but  add  to  this  the 
explicit  evidence  afforded  by  the  books  as  to  the  sums  in  his 
hands  as  at  the  date  of  these  letters,  and  then  the  evidence 
would  seem  complete.  Now,  the  only  defence  is,  the  pl^a  of 
taciturnity ;  and  as  to  it,  it  might  have  been  of  more  conse- 
quence if  this  Lady  had  been  a  prudent  business  person ;  but 
we  see  evidence  against  that  in  the  papers ;  and  it  is  quite  pos- 
sible that  her  agent,  Mr  Crombie,  may  have  overlooked  this 
private  claim  against  her  father.  Now,  as  there  is  no  plea  of 
prescription,  and  as  I  consider  that  the  debt  must  be  held  to  be 
fully  constituted,  I  am  for  altering  the  interlocutor,  because  it 
is  not  proved  that  the  debt  has  been  paid. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  I  did  think  it 
at  first  strange  that  this  lady  should  have  allowed  such  a  hipse 
of  time,  but  I  think  it  naturally  enough  accounted  for,  as  Lord 
Gillies  remarks,  by  the  lady's  want  of  knowledge  of  business ; 
but  I  cannot  say  that  the  case  is  free  from  all  suspicion.  How- 
ever, I  am  inclined  to  agree  with  Lord  Gillies. 

Lord  Corehouse. — I  agree  with  your  Lordships,  that  the  con- 
stitution of  the  debt  is  proved :  and  I  think  it  is  not  denied  that 
the  sum  amounts  to  £500.  Indeed,  the  evidence  afforded  by 
the  books  is  insuperable,  so  that  the  only  question  is  as  to 
the  payment.  Tadtnrnity  is  a  plea  which  cannot  be  over- 
looked, if  combined  with  circumstances  of  a  peculiar  charac- 
ter, but  here  it  is  joined  with  no  circumstances  whatever, 
and  the  sole  plea  is  the  lapse  of  time.  Now,  looking  at  the 
lady's  want  of  business  habits,  and  the  complication  of  a  trust 
by  her  and  her  husband,  entered  into  for  the  purpose  of  look- 
ing After  her  claims  on  her  fiither's  estate,  these  drcumstances 
may  sufficiently  account  for  the  tadtumity.  Besides,  the  bur- 
den of  proof  is  now  on  the  defenders,  and  I  do  not  think  they 
have  brought  any  evidence  whatever  of  paymenL  I  therefore 
agree  that  the  interlocutor  must  be  altered. 

Lord  Ptetident, — I  agree.  The  constitution  is  beyond  a 
possibilitv  of  doubt,  and  there  ia  no  evidence  whatever  of  the 
debt  havmg  been  discharged. 

The  Court  accordingly  altered^  but,  in  respect  of 
taciturnity,  awarded  no  expenses. 

Lord  Ordiiutry,  Cockbnm. — Act.  Dean  of  Faculty  (Hope), 
Home ;   D.  Fiaher,   S.S.C,   Agent. — Alt.   Solicitor- General 

(Rutberfurd),  A.  Wood;  Hugh  Blair,  W.S.,  Agent Brodies 

and  Kennedy,    W.S.,   Agenti  for  Nopier,  —  N.,    Clerk,  ^ 
[G.D.F.] 


24th  Februofy  1838. 
FiasT  Division. — (G.D.F.) 

No.  159< — Andbew  Bell,  Suspender,  v.  Theodore 
Gordon,  Hugh  Gobjdon,  and  Geddes  Macken- 
zie Simpson,  Trustees  of  the  late  John  Gordon^  and 
James  Stuabt,  their  Commissioner^  Respondents. 

Heritable  Creditor — Disposition  in  Security — Power  of  Sale— 
Debtor  and  Creditor  —  Interdict  —  Agent  and  Client- 
Hypothec,  Writer's— Process — An  heritable  creditor  brougkt 
tke  subjects  included  in  kis  security  to  sale,  in  virtue  of  a  power 
to  tkat  effect  in  his  bond.  A  bill  of  suspension  and  interdict 
against  the  sale  was  presented  by  a  trustee  for  the  personal  are- 
aitors,  on  the  ground  that  the  subjects  would  not  bring  a  fair 
price,  in  respect  that  the  titles  were  retained  by  the  la»-agent 
of  the  debtor,  under  a  claim  of  hypothec  for  prof essionai  barges 
incurred  to  him  by  the  debtor  in  the  bond,  subsequent  however 
to  the  date  of  the  bond — Held  that  this  was  no  ground  for  in- 
terdicting  the  sale. 

The  late  John  Gordon  of  Overhall,  by  tmst-deed 
and  settlement,  conveyed  to  the  respondents  as  trustees, 
in  particular,  two  heritable  bonds  and  dispositions  in 
security  for  £2000  each,  over  certain  house-property 
in  Edinburgh  and  Glasgow,  the  debtor  in  the  bonds 
being  the  suspender's  constituent,  Ewing.  These  bonds 
had  been  originally  granted  in  favour  of  a  Mr  Hogarth, 
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but  they  came  into  the  person  of  the  late  Mr  Gordon 
in  virtue  of  transferences,  and  he  had  been  infeft.  The 
bonds  contained  assignation  to  the  rents  and  title-deeds, 
and  power  was  given  to  the  creditors,  after  due  adver- 
tisement, to  s^U,  on  the  failure  of  the  debtor  to  pay, 
after  three  months'  previous  demand  of  payment  inti- 
mated notarially.  The  interest  on  the  bonds  not  being 
paid,  the  respondents  raised  a  summons  of  poinding 
the  ground  in  February  1837;  but  in  consequence  of 
delays,  decree  was  only  obtained  in  May  rollowing. 
Meantime  the  respondents,  on  16th  April  1837,  made 
requisition  for  payment  notarially,  in  terms  of  the 
bonds,  on  the  debtor  Ewing  personally.  After  the 
period  of  premonition  had  expired,  the  subjects  were 
advertised  for  sale  in  terms  of  the  bonds,  after  requi- 
sition by  the  debtor;  and  in  May  1837,  Ewing  had 
taken  the  benefit  of  cessiOf  and  granted  a  disposition 
omnium  honarum  to  the  suspender  for  behoof  of  credi- 
tors, and  the  trustee  was  ii^eft.  At  an  adjourned  sale 
of  the  subjects,  24th  January  1838,  £2000,  the  upset 
price,  was  ofiered  for  tlie  Edinburgh  property,  on  such 
a  title  as  the  exposers,  who  happened  not  to  be  in 
possession  of  the  title-deeds,  could  give :  the  titles 
being  in  the  hands  of  Swing's  law-agent,  who  acted 
for  the  debtor  previous  to  his  cessioy  and  who  had 
claimed  a  right  of  hypothec  over  them  to  the  extent  of 
£3000. 

The  trustee  in  the  disposition  omnium  honorum^  and 
his  agent,  appeared  at  the  sale,  and  when  the  offer  was 
made  and  subscribed,  they  intimated  a  sist  of  the  sale, 
obtained  in  a  bill  of  suspension  and  interdict,  in  conse- 
quence of  which  the  sale  was  adjourned. 

The  grounds  taken  by  the  suspender  in  the  bill  of 
suspension  and  interdict,  which  was  presented  on  an 
offer  of  caution,  were  as  follows :  ( 1  •)  The  heritable  cre- 
ditors, before  advertising  for  sale,  were  bound  to  have 
warned  the  suspender  of  the  intention  to  sell,  in  order 
that  he  might  have  taken  measures  to  procure  a  fair 
sale  of  the  subjects,  which  could  not  be  the  case,  in  re- 
spect of  the  want  of  the  titles ;  and,  besides,  that  the 
property,  if  fairly  sold,  would  have  netted  a  sum  suffi- 
cient to  pay  the  heritable  debt,  the  sum  daimed  under 
the  hypothec,  and  leave,  besides,  a  considerable  rever- 
sion. The  suspender  being  infeft,  was  as  much  en- 
titled to  notice  of  the  intention  to  sell  as  his  constituent. 
(2.)  In  consequence  of  the  want  of  the  title-deeds, 
which  were  retained  by  the  previous  law-agent,  no  fair 
price  could  be  obtained,  as  no  one  would  purchase  on 
the  faith  of  a  mere  bond  and  disposition  in  security, 
except  at  an  under  value,  f  3.)  The  sale  was  barred 
by  a  process  of  ranking  and  sale  which  had  been  brought 
by  an  adjudging  creditor,  and  it  was  illegal  to  proceed 
in  the  face  of  insX  process,  (BeU's  Com.  Book  3,  1,  c. 
1,  §  2,)  which  was  a  beneficial  measure  for  the  respon- 
dents and  general  creditors. 

The  respondents  made  the  following  answer  to  the 
grounds  of  suspension— (1.)  At  the  date  of  advertising 
the  sale,  the  suspender  was  not  then  appointed  trustee, 
and  he  is  not  entitled,  and  has  no  interest  to  found  at 
all  on  the  agent's  claim  of  hypothec,  with  which  the  re- 
spondents have  no  intention  to  comply ;  and  the  sus- 
pender, who  comes  in  place  of  the  debtor,  can  no  more 
object  to  the  sale  than  the  constituent,  and  the  sale 
was  in  all  respects  in  terms  of  the  bondt    (2.)  The 


upset  price  was  a  fair  sum  for  the  subjects ;  and  the 
sale  could  not  be  affected  one  way  or  other  by  the 
titles,  as  a  good  title  could  be  given  without  refer- 
ence to  the  titles  in  the  agent's  hands.  Besides,  the 
respondents  did  not  conceive  the  agent's  claim  good, 
in  respect  the  debt,  for  which  the  titles  were  retained, 
was  incurred  long  posterior  to  the  bonds;  and  sup- 
posing the  claim  good,  no  one  would  pay  it,  amounting 
to  £3000,  while  the  subjects  were  only  worth  £2000. 
(3.)  The  process  of  ranking  and  sale  had  been  raised 
by  the  same  agent  who  claimed  the  lien  for  the  same 
debt,  and  could  not  bar  the  right  of  an  heritable  credi- 
tor, with  a  power  of  sale,  from  proceeding  to  a  sale;  and 
that  on  the  principle  of  Beveridge  t;.  Watson,  17th 
January  1829.  Kerr  e.  Wood,  3d  March  1830.  Simp- 
son V.  Graham,  25th  November  1831. 

"  lih  February  1838. — The  Lord  Ordinary  having  considered 
this  bill,  with  the  answers  and  writs  produced,  in  respect  of  the 
answers,  refuses  the  bill,  and  recals  the  interdict :  Finds  the 
complainer  liable  in  expenses,  and  remits  the  account  thereof^ 
when  lodged,  to  the  auditor  to  tax  and  report. 

"  Noie. — With  regard  to  the  suspender's  plea,  that  the  subjects 
will  not  sell  to  advantage  without  the  titie^eds,  it  is  thought  that 
the  persona]  creditors  of  the  debtor  are  not  entitled  to  interrupt 
a  sale  by  an  heritable  creditor  having  a  special  power  of  sale, 
on  any  such  plea.  It  is  true  that  a  property  very  often  brings 
an  inadequate  price  if  the  title-deeds  are  not  exhibited.  But 
the  want  of  the  titles  here  is  attributable  to  the  debtor,  who^ 
after  granting  the  heritable  bond  with  a  clause  of  sale,  hypo- 
thecated the  titles  by  running  up  an  account  with  a  law-agent. 
After  so  acting,  he  could  not  stop  a  sale  by  the  creditor  for  an 
indefinite  period,  till  the  result  of  a  protracted  inquiry  and  law- 
suit as  to  these  titles.  The  fault  is  his  own  that  they  are  not 
Produced.  And  the  personal  creditors  in  this  question  have  no 
roader  right  than  the  debtor  would  have  had.  Besides,  it  is 
not  easy  to  see  how  this  matter  could  ever  be  extricated  by  sa- 
tisfying or  acknowledging  the  claims  of  the  law-agent,  as  these 
are  of  an  amount  which,  obviously,  neither  heritable  nor  per- 
sonal creditors  will  ever  advance  to  get  access  to  the  title- 
deeds.  This  also  appears  to  be  unnecessary,  from  the  state^ 
ment  in  the  answers,  and  from  the  offer  actually  made  for  the 
property  at  the  last  diet  of  sale,  when  the  interdict  was  in- 
timated. 

"  The  plea  attempted  to  be  founded  on  the  raising  of  the  pro- 
cess of  ranking  and  sale,  is  completely  met  by  the  case  of  Simp- 
son, 25th  November  1881,  and  prior  authorities  noticed  in  the 
answers." 

The  suspender  reclaimed.    At  advising; 

D,  M^NeiltyJor  suspender^  stated,  that  no  intimation 
had  been  made  by  the  respondents'  agent  to  the  agent 
for  the  suspender,  that  his  answers  to  the  bill  were 
lodged ;  and  he  argued,  that,  by  the  terms  of  the  Act 
of  Sederunt,  the  action  was  incompetently  before  the 
Court* 

Dean  of  Faculty  stated,  that  he  was  ready  to  prove 
that  due  notice  was  sent  by  the  penny-post  of  the  fact ; 
and  besides,  that  this  objection  had  never  been  stated  to 
the  Lord  Ordinary. 

Lord  Mdchemie, — I  should  hold  the  last  part  of  what  the 
Dean  of  Faculty  has  said  conclusive,  that  the  answers  were 
lodged  duly  in  terms  of  the  Act  of  Sederunt :  at  all  events,  that 
it  is  too  late  now  to  state  it. 

Lord  OiUies I  think  that  is  quite  conclusive. 

Lord  Corehauit  concurred. 

Lord  OiiUe$, — On  the  merits,  I  agree  entirely  with  the  Lord 
Ordinary.  I  was  always  against  the  propriety  of  admitting  to 
agents  the  great  latitude  which  has  been  conceded  to  them  on 
tiie  plea  of  hvpothec.  I  think  the  doctrine  has  gone  very  far 
indeed;  but  it  would  be  going  a  great  deal  further  than  that. 
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And  I  cannot  accede  to  it,  to  bold,  on  a  plea  such  as  is  here 
maintained  by  the  suspender,  who  comes  in  place  of  the  debtor, 
that,  in  consequence  of  a  lien  claimed  by  the  agent  for  a  debt 
incurred  by  the  debtor  himself  to  bis  own  agent,  an  heritable 
creditor  with  a  power  of  sale,  should  be  interdicted  from  sell- 
ing, on  the  ground  that  a  fair  price  won't  be  got  for  want  of  the 
titles.  Whose  fault  is  that  ?  The  fault  is  clearly  attributable 
to  the  debtor.  Now,  I  cannot  agree  to  this  ground  of  suspen- 
sion ;  for  I  hold  there  is  nothing  to  prevent  the  heritable  credi- 
tor from  proceeding  with  his  s^e. 

Lord  Corehouse. — I  concur  in  every  word  stated  by  Liord 
Gillies. 

Isord  President  and  Lord  Mackenzie  concurred. 

Dean  of  Faculty, — Since  the  decision  of  the  Court,  in  regard 
to  erasures  in  seisins,  a  perfectly  valid  title  may  be  had  from  the 
record,  without  reference  to  the  original  deeds. 

The  Court  unanimously  adhered. 

Lord  Ordinary,  Cuninghame. — Act.  D.  M'Neill,  Maidment ; 

R.  Laidlaw,  S.S.C.,  Agent Alt,  Dean  of  Faculty  (Hope), 

W.  Bell;  J.  Stuart,  S.S.C,  Agent B.,  Clerk |G.D.F.J 


24th  Februafy  1838. 
First  Division (G.D.F.) 

No.  160. — Sarah   Grant,  Petitioner,  v.  Peteb 

Cameron,  Respondent. 

Aliment — Pupil — Widow  —  Factor  Loco  Tutoris — Circum' 
stances  in  which  the  Court,  of  consent  of  parties,  granted  war* 
rant  to  a  factor  loco  tutoris  to  pay  out  of  the  rents  of  an 
estate  yielding  £800  per  annum,  of  which  the  factor* s  ward 
was  heir,  an  annual  payment  qf£\50for  behoof  of  the  mother, 
who  had  been  very  barely  provided  for,  and  a  Uke  sum  for  the 
maintenance  and  education  of  the  ward. 

The  petitioner,  who  was  the  widow  of  the  late  Major 
Grant,  presented  this  application  in  the  following  cir- 
cumstances :  The  late  Right  Honourable  Sir  William 
Gn^it  disponed  his  estate  of  Beldorney,  to  and  in  fa- 
vour of  Major  Grant,  in  liferent,  for  his  liferent  use 
allenarly,  and  to  the  heirs-male  of  his  body  in  fee. 
Major  Grant  died  in  1836,  and  was  survived  by  his 
widow  and  two  sons,  one  of  four,  and  the  other  of  two 
years  of  age.  The  widow  was  only  provided  by  the 
testament  of  her  husband  in  the  interest  arising  from 
£1000  in  the  3  per  cent,  consols;  and  she  now  pre-  ^ 
sented  this  application,  praying  the  Court  to  grant 
warrant  to  the  respondent,  who  had  been  appointed 
factor  loco  tutoris  to  the  eldest  son,  to  fix  an  yearly  al- 
lowance of  £400  for  herself  and  the  maintenance  and 
education  of  her  eldest  son,  out  of  the  rents  of  the 
estate,  which  amounted  to  about  £808. 

The  respondent  agreed  to  allow  £300  per  annum, 
viz.,  £150  to  the  widow,  and  a  like  sum  for  behoof  of 
the  heir.  The  offer  was  agreed  to  by  the  petitioner ; 
and  the  Court,  of  consent,  interponed  their  authority  to 
the  payment,  and 

*'  Grant  warrant  to,  and  ordain  the  said  Peter  Cameron,  as 
factor  foresaid,  to  make  payment  to  the  petitioner  for  herself,  in 
name  of  aliment,  of  the  yearly  sum  of  £150  Sterling;  and  also 
to  the  said  petitioner,  for  behoof  of  her  son,  of  the  farther  sum 
of  £150  of  yearly  aliment :  the  said  sums  to  be  payable  half- 
yearly,  at  the  terms  of  Whitsunday  and  Martinmas,  beginning 
the  first  term's  payment  at  Whitsunday  1837,  for  the  half  year 
preceding,  and  so  forth  for  the  period  of  five  years,  and  decern : 
Find  the  petitioner  entitled  to  expenses,  and  remit  the  ac- 
count,*' &c. 

Authorities  for  petitioner.— Hamilton  o.  Hamilton,  12th  Fe- 
hruary  1835.  Jackson  or  Marshall  v,  Gour]ay,24th  December 
1836;  supra,  No\,  IX.  p.  175. 


Act.  A.  M'Neill;  A.  Cassells,  W.S.,  ^^«a/ Alt.  Fletcher; 

Gordon  and  Mackay,  W.S.,  Agents N.,  Clerk — [G.D.F.] 


24M  February  1838. 
FiasT  Division (G.D.F.) 

No.  161. — RoGEB  Attoun,  Purs/uefy  v.  Jambs  Alex- 
ander £abl  of  Rossltn  and  John  Ddndas,  De- 
Jenders. 

Title  and  Interest  to  Pursue— Puhlic  Officer — Chancery — Sum- 
mons— Process-^Statute  57  Geo.  III.  c  6^^A.  was  appoint- 
ed, by  letters-patent  passed  under  the  Seal  appointed  to  be  kept 
by  the  Dreaty  of  Union,  and  on  warrant  by  the  sign'Smnual,  to 
the  previously  separate  offices  of  Director  and  Clerk  in  Chan- 
cery, vacant  by  the  deatfi  of  Lord  Roisfyn.  A.'s  commission 
bore,  th<U  he  was  to  enjoy  the  two  offices,  with  a  fixed  salary, 
under  the  regulations  appointed  by  a  previous  Statute,  which 
enacted  that  the  two  offices  should  be  vested  in  one  person,  who 
should  apply  the  fees  towards  payment  of  his  salary,  andnecount 
for  the  balance  to  the  Treasury,  to  be  applied  for  public  pur- 
poses—  Held,  that  though  A.  had  to  account  for  the  fees  to  the 
Dreasury,  out  of  which  he  paid  his  salary,  he,  in  virtue  of  his 
appointment,  and  not  the  Lords  of  the  Treasury,  had  the  sub* 
stantial  interest  and  title  to  pursue  a  reduction  of  a  commit' 
sion  granted  by  Lord  Jtosslyn  to  C.  and  D.,  whereby  he  dele* 
gated  to  them  these  two  offices,  to  be  enjoyed  by  them  after  his 
death,  and  which,  if  sustained^  would  affieet  A.*§  rights  and 
interest  under  his  comMUssion, 

The  Statute  57  Geo.  III.  e.  64,  §  1 1,  was  passed  for 
abolishing  certain  public  judicial  offices  in  Scotland, 
inter  aiioj  the  offices  of  Director  and  Clerk  in  Chan- 
cery.    It  provided,  that 

"  so  soon  as  the  said  offices  (of  Director  and  Clerk  of  Chancery) 
or  either  of  them,  shall  become  vacant,  the  duties  thereof  shall 
be  discharged  by  the  officer  appointed  to  hold  the  same  in  per- 
son ;  and  from  time  to  time,  as^ny  of  the  said  respective  offices 
shall  become  vacant,  it  shall  be  lawful  for  the  said  Lord  High 
Treasurer,  or  Commissioners  of  the  Treasury,  or  any  three  or 
more  of  them,  for  the  time  being,  and  they  are  hereby  authorised 
and  required  to  regulate  the  duties  and  establishments  of  the 
said  offices  respectirely,  as  they  respectively  become  vacant,  so 
as  that  tbe  several  duties  to  be  discharged  therein  respectively 
shall  be  performed  in  person ;  and  thereupon  and  thereafter, 
such  and  such  number  of  fit  and  proper  persons  shall  be  ap- 
pointed, or  shall  he  authorised  and  directed  to  be  appointed, 
as  may  be  sufficient  and  necessary  to  perform  and  execute 
tbe  duties  to  be  done,  performed  and  executed  in  the  ssid 
offices  respectively,  as  the  said  Commissioners  shall  deem  fit, 
with  such  salaries  or  allowances  as  shall  be  ordered  and  ap- 
pointed by  the  said  Lord  High  Treasurer,  or  Commissioners  of 
the  Treasury,  in  that  behalf,  regard  being  had  in  every  such 
case  to  the  nature  and  extent  of  the  duties  to  be  performed,  and 
to  tbe  responsibility  which  may  attach  or  belong  to  the  several 
and  respective  officers  or  persons  executing  the  duties  of  the 
said  offices  respectively ;  and  all  such  regulations,  appointments, 
salaries,  and  allowances,  when  so  made  and  established,  shall 
become,  and  be  in  full  force  and  effect  in  relation  to  the  said 
offices  respectively,  any  thing  contained  in  any  Act  or  Acts  of 
jParliament,  or  any  law  or  laws,  or  usage,  custom,  or  practice 
to  the  contrary  notwithstanding :  Provided  always,  that  any 
fees  at  present  changed  or  chargeable  for,  or  in  respect  of  any 
of  the  said  offices  respectively,  shall  continue  to  be  received, 
and  the  same  shall  be  applied  in  the  payment  of  tbe  salary  or 
salaries,  allowance  or  allowances,  authorised  by  this  Act  to  be 
granted  or  made  in  each  of  the  said  offices  in  which  such  fees 
shall  be  received ;  and  if  any  balance  of  such  fees  shall  remaiit, 
after  paying  and  satisfying  such  salaries  or  idlowances  respee- 
tively,  the  same  shall  be  paid,  at  least  once  in  three  months,  to 
the  &ceiver-General  of  Scotland,  and  shall  by  him  be  paid  and 
accounted  for  in  the  same  manner  with  any  public  monies  re- 
ceived and  accounted  for  by  him." 


1838.] 


IN  THE  COURT  OF  SESSION,  &c 
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On  the  death  of  the  late  Earl  of  RosslyD,  on  18th 
January  1837,  who  held  the  office  of  Director  of  Chan- 
cery, the  Lords  Commissioners  of  the  Treasury,  in 
April  1837,  on  the  narrative  that,  by  the  death  of 
Lord  Rosslyn,  the  office  of  Director  of  Chancery  was 
thereby  vacated,  as  having  been  a  life  appointment, 
and  that  the  duty  devolved  on  the  Lords  of  the  Trea- 
sury now  to  regulate  the  offices  in  Chancery,  in  terms 
of  the  above  Statute,  they  accordingly  provided  that 
the  duties  of  the  two  offices  should  be  held  by  one  per- 
son, to  be  remunerated  by  one  salary,  and  that  he 
should  discharge  the  duties  and  collect  the  fees  under 
the  existing  regulations :  the  whole  to  be  accounted  for 
to  the  Board  of  Commissioners  of  Treasury.  Their 
Lordships  accordingly  transmitted  a  copy  of  their  mi- 
nute to  the  Secretary  of  State  for  the  Home  Depart- 
ment, in  order  to  have  a  qualified  person  appointed. 

Thereafter,  in  virtue  of  letters-patent  passing  under 
the  Seal  appointed  by  the  Treaty  of  Union,  proceed- 
ing on  the  sign-manual  of  the  late  King,  Gul.  IV.,  the 
pursuer  was  appointed  to  the  formerly  separate  offices, 
which  are  now  vested  in  his  person,  with  a  salary  of 
£600  a-year,  he  having  right  to  collect  the  fees  ;  and 
full  authority  was  conferred  upon  him  to  exercise  the 
usual  powers,  in  terms  of  the  above  Act  of  57  Geo. 

in. 

It  appeared  that  Lord  Rosslyn  had  in  1830  appoint- 
ed the  defenders  to  the  separate  offices  for  their  lives, 
and  to  the  longest  liver,  on  the  medium  that  he  was  en- 
titled to  delegate  the  office  to  any  substitute  after  his 
death. 

This  action  was  brought  by  the  pursuer,  for  the  pur- 
pose of  setting  aside  the  commission  granted  to  the 
defenders  by  Lord  Rosslyn,  on  the  ground,  that  by  the 
constitution  of  the  office,  it  was  uUra  vires  of  Lord 
Kosslyn  to  have  granted  the  commission  in  favour  of 
the  defenders  to  endure  after  his  life,  and  as  well  as 
being  contrary  to  the  provisions  of  the  57th  Geo.  III. 
c.  64. 

The  defenders  maintained,  that  as  it  appeared  by  the 
pursuer's  commission  that  he  was  not  entitled  to  levy 
the  fees  for  his  own  behoof,  but  for  that  of  the  Lords 
Commissioners  of  the  Treasury,  the  interest  to  main- 
tain this  action  was  in  their  Lordships,  and  not  in  the 
pursuer,  on  whom  no  power  was  conferred  by  the  Com- 
missioners in  his  favour,  to  call  in  question  the  title  of 
the  defenders. 

'*  17M  January  1838 The  Lord  Ordinary  having  heard 

counsel  on  the  preliminary  defences,  in  respect  the  pursuer's 
commission  from  hia  late  Majesty,  as  Director  and  Clerk  of 
Chancery,  is  produced,  and  in  respect  of  the  terms  thereof,  re* 
pels  the  preliminary  defences ;  and,  in  respect  the  defenders 
have  intimated  that  they  arc:  not  to  acquiesce  in  this  interlocu- 
tor. Finds  the  pursuer  entitled  to  expenses,  in  terms  of  the 
Statute ;  and  remits  the  account  thereof  when  lodged,  to  the 
auditor  to  tax  and  report. 

"  Note. — Had  this  question  occurred  at  the  stage  when  it 
was  necessarv  to  decide  the  case  on  the  merits,  the  Lord  Ordi- 
nary»  for  various  reasons,  would  not  have  delivered  it,  but  taken 
it  to  report.  As  the  present,  however,  is  a  mere  incidental 
quesdon,  raised  on  the  form  of  the  action,  apart  altogether  from 
the  merits,  he  has  considered  himself  bound  to  give  a  decision, 
in  order  to  forward  the  preparation  of  the  cause. 

'*  In  judging  of  title,  the  reasons  of  reduction  must,  of  course, 
be  assumed  as  relevant  and  true.  But  the  reasons  here  set 
forth,  are.  Is/,  That  the  appointment  given  to  the  defenders  by 


the  late  director,  was  ukra  vires;  and,  2d,  That  the  said  ap- 
pointment was  contrary  to  the  provisions  of  the  Act  57  Geo. 
III.,  cap.  64.  Now,  it  appears  to  the  Lord  Ordinary,  that  the 
pursuer,  as  the  party  holding  a  commission  from  his  late  Ma- 
jesty to  the  joint  offices  of  Director  and  Clerk  of  Chancery,  ex 
facie  valid  and  unreduced,  is  the  proper  party  to  insist  in  such 
a  challenge  as  the  present.  He  is  the  Director  of  Chancery, 
and,  of  course,  has  all  the  powers  belonging  by  law  to  that 
office ;  and  he  is  also  the  clerk  appointed  to  that  office  by  com- 
mission from  the  King.  As  the  bolder  of  these  offices,  it  is 
thought  that  he  has  the  only  legal  title  to  reduce  an  appoint- 
ment said  to  have  been  given  by  his  predecessor,  contrary  to  his 
powers.  Such  a  challenge  is  not  necessary  on  the  part  of  the 
Crown  ^aa  in  Lord  Dunglass*s  case),  because  the  defenders' ' 
commission  did  not  flow  from  the  King ;  and  it  is  not  necessftry, 
and  perhaps  not  competent,  at  the  instance  of  the  Lords  of  the 
Treasury,  because  they  have  not  (in  law)  the  right  of  appoint- 
ment, but  merely  the  right  to  regulate  the  duties  of  the  office. 

*'  If  the  statement  in  the  summons,  however,  be  correct  in 
law,  the  pursuer  is  the  only  party  now  legally  entitled  to  exer- 
cise the  office ;  and,  if  so,  he  is  entitled  to  interdict  the  defen- 
ders from  interfering  with  him,  and  of  course,  to  reduce  the  de- 
fenders' title,  in  so  far  as  it  excludes  the  pursuer  from  one  of 
the  offices  granted  to  him. 

"  The  defenders  seemed  to  admit,  in  argument,  that  if  the 
pursuer  had  been  appointed  Director  of  Chancery,  with  a  power 
m  his  commission  to  name  his  clerks,  he  could  have  maintained 
the  present  action.  But  his  right  does  not  appear  less  broad, 
when  he  is  himself  named  both  Director  and  Clerk.  He  has 
thus  both  offices  in  his  own  person,  and  all  the  powers  which, 
by  another  form  of  commission,  he  might  have  been  empowered 
to  devolve  on  another.'* 

The  defenders  reclaimed,  but  the  Court,  without 
hearing  counsel  for  the  pursuer,  unanimously  adhered^ 
with  expenses. 

Lord  Ordinary,  Cuninghame. — AcL  Solicitor- General  (Ru- 
therfurd).  Ivory,  J.  H.  Gordon;  R.  Rutherford,  W.S.,  Agent, 
^AlL  D.  M*Neill;  Dundas  and  Wilson,  W.S.,  Agents — 
N..  Clerk.^\  G.D.F.\ 

24M  February  1838. 

Second  Division. — (J.D.M.) 

No.  162. — Daniel  Sharp,  tSuspender^  r.  Mas  Mart 

CoLQUHOUN  or  Kino,  Charger. 

Process — Record — Suspension — Default — A  party  Having  failed 
to  comply  with  repeated  orders  in  the  Inferior  Court  to  lodge  a 
paper,  and  the  term,  having  been  thrice  circumduced,  and  a  de- 
cree having  been  pronounced  at  the  distance  of  sixteen  months 
from  the  first  order — Bill  of  suspension  of  the  decree,  with  offer 
of  caution  or  consignation,  unanimoushf  r^sed. 

This  was  a  suspension  of  a  decree  in  the  Sheriff- 
Court  of  Glasgow,  pronounced  in  consequence  of  the 
suspender  not  lodging  a  duply  necessary  to  complete 
the  record.  That  duply  was  first  ordered  on  24th  June 
1836.  Various  repetitions  of  the  order  were  given; 
the  term  was  thrice  circumduced ;  and  at  length  the 
decree  was  pronounced  in  November  1837,  at  the  dis- 
tance of  sixteen  months  from  the  date  of  the  original 
order.  The  suspender  now  attempted  to  have  the  de- 
cree suspended,  on  the  statement  that  his  delay  had 
arisen  from  his  endeavour  to  obtain  information  from 
Trinidad.  This,  however,  was  not  stated  in  the  In- 
ferior Court.  The  Lord  Ordinary  refused  the  bill^  with 
expenses. 

The  suspender  reclaimed,  offering  caution  or  con- 
signation, but  their  Lordships  unanimously  refused  the 
note. 

Lord  Ordinary,  Cuninghame. — Act,  A.  M'Neill ;  Fisher  and 

Duncan,  S.S.C,    Agents AlL    D.  M'Neill ;   John    Patten, 

W.8.,  ^^en^— LJ-DM.] 
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8/A  March  1838. 

FiMT  Division (G.D.F.) 

No.  163. — Alexander  Millab,  PetitUmery  v.  Lieu- 
tenant-Colonel John  Gobdon  of  Clunt/,  Re- 
spondent, 

Poors*  Roll — Process — Circvm$iances  in  which  a  party,  who 
was  called  as  a  defender  in  an  action  of  damages,  and  who 
was  in  the  receipt  of  wages  amottnting  to  £96  per  annum,  was 
found  entitled  to  the  benefit  of  the  poors*  roU, 

The  petitioner,  who  was  a  road-overseer,  under 
certain  turnpike  and  commutation  road  trustees,  in 
Aberdeenshire,  had,  in  that  capacity,  been  employed 
by  the  respondent  to  superintend  the  formation  of 
a  road  (undertaken  by  other  parties  under  contract,) 
which  was  to  pass  through  his  lands,  and  the  build- 
ing of  a  bridge  in  connection  with  the  road.  The 
petitioner  was  to  receive  £8  for  his  trouble  in  su- 
perintending the  contractors ;  and  his  certificates  that 
the  work  had  been  properly  executed,  in  terms  of  the 
contract,  were  to  be  the  warrants  for  the  contractors 
getting  payment  from  the  respondent  of  the  stipulated 
prices.  The  petitioner  furnished  the  requisite  certifi- 
cates, and  the  contractors  were  paid  off.  Thereafter, 
the  respondent,  on  the  allegation  that  the  petitioner 
had  permitted  the  contractors  to  deviate  from  the  spe- 
cifications in  the  contract,  declined  to  pay  him  the  sum 
he  was  to  receive  for  his  superintendence,  and  the  re- 
spondent, besides,  raised  an  action  of  damages  against 
the  petitioner,  for  having  improperly  granted  the  cer- 
tificates to  the  contractors.  The  respondent  averred 
in  the  summons,  that  he  had  been  obliged  to  make 
alterations  on  parts  of  the  work,  in  order  to  rectify 
what  had  been  improperly  done  by  the  contractors ;  and 
he  concluded  against  the  petitioner  for  £400  of  damages 
and  expenses. 

In  this  action  the  parties  had  agreed  to  hold  the 
summons  and  defences  as  the  record,  and  an  issue  was 
in  course  of  being  prepared,  when  the  petitioner  ap- 
plied to  the  Court  for  the  benefit  of  the  poors'  roll. 
On  a  remit  to  the  lawyers  and  agents  for  the  poor,  they 
reported  that  the  petitioner  had  aprobabilis  causa  liti" 
gandi  ;  but  the  report  bore,  that 

"  as  it  appears  by  bis  declaration  before  the  minister  and  elders 
of  the  parish  of  Old  Machar,  that  he  is  in  the  receipt  of  a  week- 
ly allowance  which  amounts  to  Uie  sum  of  £96  per  annum,  but 
which  is  subject  to  certain  burdens  and  contingencies,  we 
humbly  beg  to  report  to  the  Court  the  whole  of  the  petitioner's 
circumstances,  as  detailed  in  the  said  declaration,  that  such 
judgment  may  be  given  as  may  appear  just." 

It  appeared  from  the  petitioner's  declaration,  that 
his  engagement  with  the  road  trustees  was  only  from 
week  to  week,  and  that,  although  he  might  call  for  pay- 
ment of  his  wages  weekly,  he  generally  received  pay- 
ment quarterly  or  half  yearly.  His  wages  amounted 
to  £96  per  annum. 

At  advising  the  report  of  the  lawyers  and  agents  for 
the  poor,  the  respondent  contended^  that  the  petition- 
er's application  ought  not  to  be  sustained,  as  the  prin- 
ciple of  the  whole  of  the  recent  decisions  was  entirely 
adverse  to  the  claim  of  a  party  with  so  large  an  income ; 
and  it  was  argued,  that  were  his  claim  received,  the 
benefit  of  the  poors'  roll  could  not  henceforth  be  re- 
fused to  any  person,  who,  like  the  petitioner,  should  be 
able  to  account  for  the  application  of  his  income.     Re- 


ference was  made  to  various  cases  (Shaw's  Digest,  voce 
Poors'  Roll),  to  show  that  no  one  with  an  income  half 
so  large,  had  been  found  entitled  to  the  benefit  of  the 
poors'  roll. 

The  petitioner  answered — That  although  he  was  in 
receipt  of  wages  to  the  amount  of  £96  per  annum,  he 
was,  from  his  particular  circumstances,  a  poorer  man 
in  reality  than  the  parties  in  the  cases  cited  by  the  re- 
spondent, who  nominally  had  smaller  incomes.  His 
employment  was  contingent  on  his  health  and  the 
pleasure  of  his  employers ;  and  in  reference  to  the  ap- 
plication of  his  wages,  he  stated  that  he  had  the  charge, 
as  overseer,  of  upwards  of  three  hundred  miles  of  turn- 
pike and  commutation  roads.  In  the  discharge  of  his 
duty,  he  was  obliged  to  be  absent  from  home  generally 
for  five  days  in  the  week ;  and  that,  during  that  time, 
he  had  to  reside  at  inns,  which  entailed  upon  him  consi- 
derable expense.  His  expenses  incurred  from  home  in 
the  discharge  of  his  duty,  accordingly,  amounted  to  18s. 
per  week,  or  £46.  16s.  per  annum,  and  he  had  no  allow- 
ance on  this  head  from  the  trustees,  nor  had  he  the 
use  of  a  horse.  (The  clerk  to  the  trustees  certified  that 
the  petitioner's  statement,  in  regard  to  his  duties,  was 
correct.)  His  family,  which  consisted  of  a  wife  and 
three  children  under  six  years  of  age,  and  a  servant 
girl,  required  15s.  a-week,  or  £39  per  annum,  for 
maintenance  and  clothes,  which  he  pleaded  was  not  a 
larger  allowance  than  the  family  of  a  day  labourer 
generally  disbursed.  In  addition  to  that  expenditure, 
there  fell  to  be  added  from  £12  to  £14  for  house  rent, 
servant's  wages,  taxes,  and  other  necessary  or  incidental 
expenses,  in  which  way  he  stated  that  his  income  was 
more  than  exhausted.  He  also  stated  that  he  had  no 
property  except  his  household  furniture,  which  was 
valued  in  the  declaration  at  £23.  He  pleaded.  That  he 
was  not  in  the  situation  of  a  person  courting  litigation, 
but  that  he  had  been  brought  into  Court  by  the  re- 
spondent. The  lawyers  and  agents  for  the  poor  had 
considered  the  merits  of  the  cause  on  the  summons 
and  defences,  and  they  had  reported  that  he  had  apro- 
babilis  causa  liUgandu  He  had  refrained  from  mak- 
ing this  application  till  the  very  eve  of  a  jury  trial, 
which  required  so  much  outlay,  and  which  he  was  un- 
able to  encounter.  He  accordingly  maintained,  in  the 
above  circumstances,  and  especially  seeing  that  he  could 
not  get  payment  of  the  sum  agreed  on  for  superintend- 
ing the  formation  of  the  respondent's  road  tiU  the  issue 
of  the  action,  that  it  would  be  a  denial  of  justice  if  he 
did  not  obtain  the  benefit  of  the  poors'  roll. 

Lord  President. — There  is  a  specialty  in  this  case,  which  is, 
that  the  action  is  an  action  of  damages.  Now,  an  action  of 
that  sort  requires  the  instant  expenditure  of  a  large  sum  of 
money.  It  is  not  like  an  ordinary  action,  where  a  poor  man 
may  pay  his  way  by  small  drafts  now  and  then  from  his  wages. 

Lord  GiUies, — It,  besides,  appears  to  me  that  this  man  has  not 
an  income  of  £96,  but  only  an  income  of  just  half  of  that  sum ; 
and,  in  the  circumstances  stated,  I  am  indined  to  think  that  he 
is  entided  to  the  benefit  of  the  roll. 

Lord  Corehouse, — I  am  of  the  same  opinion. 

Lord  Machenzie — I  am  inclined  to  agree.  The  petitioner 
has  not  courted  the  action ;  and  he  cannot  get  his  money  in 
consequence  of  the  respondent  having  forced  him  into  Court. 

Moir,for  the  respondent,  stated,  that  if  the  sum  for  travelling 
expenses  were  deducted,  the  petitioner  had  still  a  larger  income 
than  any  of  the  persons  in  the  cases  quoted,  to  whom  the  bene- 
fit of  the  roll  had  been  refused. 
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The  Court  unanimously  granted  the  prayer  of  the 
petition. 

Act,  Dingwall;  John  Jopp,  W.S.,  Agent. — Alt,  Moir;  John 
Hunter,  W.8.,  Agent Bfr  Napier,  CUrk fO-D.P.J 


8/A  March  1838. 
Second  Division. — (J.D.M.) 
No.  164. — Trustees  of  the  late  John  Mabqubss  of 
Breadalbare,  PurtuerSy  v.  Sm  Gsobge  Sinclaib, 
BaH^  of  UUbster^  and  the  Tbustsss  of  his  Fatheb, 
the  kite  Sib  John  SiNCLAiBy  Defenders. 

Teinda —  Warrandice  —  Ohligation  of  Reliefs  Chitise The 

eetatee  and  righU  of  the  earldom  of  Caithneu  hauing  been 
vetted  in  the  Mark  of  JBreadalbane,  one  of  whom,  &y  a  con- 
tract of  tale  in  1715,  made  over  part  of  the  said  eetatee,  with 
a  warrandice  to  the  purchaser  against  future  augmentations  of 
stipend  above  certain  specified  proportions  ;  and  thereafter, 
in  1719,  disponed  the  whole  of  the  said  estates  and  rights,  in- 
cluding that  part  thereof  previously  conveged,  "  in  so  far  aU 
lenarfy  as  he  had  or  has  right  thereto  in  anv  manner  of  wag  ;** 
the  disposition  being  granted  with  various  burdens  and  condi- 
tions, and,  inter  alia,  with  the  burden  of  **  all  bargains  and 
sales**  ofangpart  or  portion  of  the  lands  and  others  parti- 
eularbf  and  generally  above  disponed,  or  tachs  of  any  of  the 
said  lands,  and  obHgements  therein  contained"—Meld  that  the 
disponee  in  1719  was  bound  to  relieve  the  successors  of  the 
Earl  of  Breadalbane  if  the  obligation  of  warrandice  contained 
in  the  contract  of  \7l5,~Uhe  clause  of  burden  extending  to  all 
the  estates  and  rights  enumerated  in  the  disposition,  and  not 
merely  to  those  eJffectudUy  conveyed  by  it. 

By  contract  of  sale  in  1715,  John  Lord  Glenorchy, 
as  being  vested  in  the  rights  originally  held  by  the 
Earls  of  Caithness,  and  afterwards  by  his  father,  John 
Ear]  of  Breadalbane  and  Holland,  sold,  annalzied  and 
disponed  to  Francis  Sinclair  of  Stirkoke,  his  heirs  and 
assignees  whatsoever,  heritably  and  irredeemably,  <<  All 
and  Haill,  the  town  and  lands  of  Sybster-Wick  alias 
Snsbuster,  the  town  and  lands  of  Wedderdett,  and  the 
town  and  lands  of  Hauster,"  with  the  pertinents  of  the 
same.  After  taking  the  said  Francis  Sinclair  and  his 
successors  bound  to  pay  certain  proportions  of  the 
nvard,  non-entry,  and  rdief  duties  of  the  baronies  of 
Ackirgill  and  Berridale,  and  jof  the  earldom  of  Caith- 
ness, of  which  the  said  lands  formed  parts,  the  contract 
proceeded  in  these  terms : 

"  And  in  like  manner,  paying  yearly  for  the  teindi  of  the 
said  lands  of  Sybater-Wick  oMas  Susbiuter,  and  pertinents 
thereof,  to  the  minister  serving  the  cure  at  the  parish  of  Wick, 
present  and  to  come,  of  the  sam  of  £29.  2.  8.  Soots  money, 
and  two  bolls  of  victual ;  and  for  the  teinds  of  the  said  lands 
of  Wedderdett  and  Hauster,  of  £8.  6.  8.  Scots  money,  and 
two  boUs  of  victual,  to  the  said  minister  of  the  parish  of  Wick, 
present  and  to  come,  and  relieving  the  said  John  Lord  Qlen- 
orchy  and  his  foresaids  at  their  hands  thereof  yearly,  as  their 
proportional  part  of  the  stipend  now  agreed  upon  to  be  paid 
yearly  to  the  said  minister  and  his  successors,  for  the  teinds  of 
the  said  haill  lands  hereby  disponed,  in  idl  time  coming,  and 
that  in  part  payment  of  the  stipend  payable  by  the  laid  John 
Lord  Olenorchy  to  him  and  his  successors,  out  of  his  Lordship's 
interest  in  the  said  parish,  pro  tanto." 

The  procnratory  of  resignation  contained  in  the  con- 
tract, referred  to  the  quantum  of  stipend  payable  for 
the  teinds  of  the  lands  in  similar  terms ;  and,  by  the 
clause  of  warrandice,  Lord  Glenorc^y  bound  himself, 
his  heirs  and  successors, 

**  to  warrant,  free  and  relieve  the  said  Francis  Sinchdr  and  his 
foresaids,  of  and  from  all  future  augmentations  of  mioisteri'  sti- 


pends and  burdens  upon  the  teinds  of  the  said  haill  lands,  whe- 
ther by  augmentations,  new  erection  of  parishes,  and  additional 
stipends,  and  that  as  well  of  all  terms  and  years  bygone  as  in 
all  time  coming.'* 

By  disposition  in  1719>  Lord  Glenorchy  now 

*'  sold,  analded  and  disponed,  likeas  we  do  by  thir  presents,  with 
and  under  the  burdens,  provisions,  conditions,  and  qualifications 
underwritten,  and  no  otherwise,  sell,  analzie,  and  dispone  from 
us,  our  airs  and  successors  wbatsomever,  to  and  in  favour  of 
John  Sinclair  of  Ulbster,  his  airs  and  assignees  wbatsomever, 
heritably  and  irredeemably,  without  any  manner  of  reversion, 
redemption,  or  regress  wbatsomever.  All  and  Haill,  the  lands, 
baronies,  and  a'rents  of  the  earldom  of  Caithness,  with  castles, 
towers,  fortalices,  woods,  fishings,  mills,  moulters,  tenants, 
tenandries,  and  service  of  free  tenants,  with  the  advocation,  do- 
nation, and  right  of  patronage  of  the  Hospital  of  St  Magnus  in 
Caithness ;  together  with  tiie  advocation,  donation,  and  right 
of  patronage  of  all  other  kirks,  chaplanaries  and  alterages,  per- 
taining and  belonging  to  the  said  Earldom  of  Caithness :  and 
also  of  the  advocation  of  the  Archdeanerie  of  Caithness,  and  of 
the  kirks  Bower  and  Wattin,  pertaining  to  the  said  Arch- 
deanerie, parsonage  and  vicarage  teinds  of  the  foresaid  kirks, 
and  of  the  lands  pertaining  to  the  said  kirks  and  chapel^"— - 
(Then  follows  a  particular  description  of  the  lands,  and  spe- 
cially the  lands  and  teinds  of  Sybster,  Wedderdett,  and  Haus- 
ter) :  **  Together  with  all  other  lands,  tenements,  houses,  big- 
gings,  yeards,  and  other  heritages  and  possessions,  wbatsomever, 
lying  within  the  parodiin  of  Wick,  Thurso,  Dunnet,  and  within 
the  bounds,  diocese,  and  sheriffdom  of  Caithness :  And  likewise 
all  and  sundrie  the  lands,  milns,  miln-lands,  multures,  teinds,  and 
parsonage  teinds,  offices,  fishings,  and  others  underwritten,  with 
their  pertinents ;  to  witt" — (here  follows  a  description  of  various 
lands) — *'  together  also  with  all  other  lands,  heritages,  tenement^^ 
posses&ons,  fishings,  heritable  offices,  provostries,  privileges, 
liberties  within  the  town  of  Wick,  advocations,  donations,  and 
rights  of  patronage  of  the  said  Hospital  of  St  Magnus,  and  of 
all  other  benefices,  kirks  and  chaplanries,  and  alterages  pertain- 
ing to  the  said  earldom,  and  particularly  of  the  Archdeanry  of 
Caithness,  and  of  the  kirk  of  Bower  and  Watten,  pertaining  and 
belonging  to  the  said  Archdeanry,  and  of  the  kirks  of  Dunnet, 
Olrick,  Thurso,  Wick,  Latheron,  and  Halkirk  and  Skinnem,  and 
parsonage  and  vicarage  teinds  of  the  saids  kirks,  and  lands  per- 
taining and  belonging  thereto,  and  others  wbatsomever,  which 
pertained  to  the  said  George  Earl  of  Caithness,  and  where- 
unto  we  have  ri^ht  from  him,  or  any  other  person ;  whilks 
haill  lands,  baromes,  buigh  of  barony,  heritable  offices,  castles, 
towers,  fortalices,  mills,  moulters,  woods,  fishings,  tenants, 
tenandries,  and  service  of  free  tenants,  advocations,  donations, 
and  rights  of  patronage,  and  others  a'mentioned,  with  their 
haill  privileges  and  pertinents,  were  united,  erected,  and  incor- 
porated in  ane  haill  and  free  earldom,  called  the  Earldom  of 
Caithness,  and  the  Castie  of  Thurso,  be  east,  ordained  to  be  the 
principal  messuage  of  the  said  earldome,  and  ane  seasing  to  be 
taken  at  the  Castle  of  Thurso,  be  east,  or  upon  the  ground  of 
any  part  of  the  said  earldome,  dedared  to  be  suffident  for  the 
said  earldome,  lands,  baronies,  and  others  abovewritteii.'* 
"  And  that  in  so  far  aUenarly  as  the  said  deceased  John  Earl 
of  Breadalbane,  our  fiither,  or  we  as  succeeding  to  or  deriving 
right  from  him,  or  from  any  other  person  wbatsomever,  had  or 
has  right  thereto  any  manner  of  way.**  **  As  also  all  other 
lands,  superiorities,  jurisdictions,  and  others  a'mentioned,  lying 
within  the  said  shire,  already  acquired  by  us  from  any  other 
person,  whether  redeemable  or  irredeemable,  and  not  formerly 
disponed  before  the  7th  day  of  January  jaivij  and  nineteen 
years;*' 

but  always  with  and  under  the  express  burdens,  provi- 
sions, conditions,  and  qualification  therein  particularly 
written,  viz.,  to  relieve  the  Earl  of  Breadalbane  of  the 
debts  and  deeds  of  the  late  George  Earl  of  Caithness, 
the  author  of  the  Earl  of  Breadidbane's  father,  and  of 
the  predecessors  of  the  Earl  of  Caithness, — 
"  Excepting  the  proper  debts  contracted  by  us  and  our  said 


328 


REPORTS  OF  CASES  DECIDED 


[March 


umquhill  fatber  :**  **  And  sickly ke  with  the  burden  of  all  bar- 
gains and  sales  made  by  our  said  umql.  father,  or  us,  of  any 
part  or  portion  of  the  lands  and  others  particularly  and  gene- 
rally a'  disponed,  oi'  tacks  of  any  of  the  said  teinds,  and  oblige- 
ments  therein  contained,  before  the  said  7th  day  of  January 
jaivij  and  nineteen  years^  which  the  said  John  Sinclair,  by  his 
acceptation  hereof,  binds  and  obliges  him,  his  heirs  and  succes- 
sors whatsomever,  to  ratifie,  approve,  and  implement  in  the 
haill  heads,  tenor,  and  contents  thereof,  in  eo  far  as  we,  or  our 
said  umql.  father,  are  bound  thereby,  and  never  to  quarrel  or 
impugn  the  same,  upon  any  account  whatsomever,  that  will 
afford  ground  of  eviction  or  recourse  against  us  or  our  fore- 
saids :  And  it  is  hereby  specially  provided  and  declared,  that  all 
the  above  burdens,  provisions,  and  declarations,  shall  be  parti- 
cularly ingrost  and  insert  in  the  charters,  resignations,  and  in- 
feftments  to  follow  hereupon,  and  that  the  foresaid  lands,  teinds, 
and  others,  particularly  and  generally  a'  disponed,  with  their 
pertinents,  together  with  this  present  right  and  infeftment  to 
follow  thereupon,  are  and  shall  be  subject  and  lyable  to,  and 
really  burdened  and  assessed,  with  the  provisions,  declarations, 
and  burdens  a'  wryten:  Providing  always,  likeas  it  is  hereby 
expressly  provided  and  declared,  that  our  granting  of  thir  pre- 
sents, with  the  burdens,  provisions,  and  conditions  a'  wryten,  or 
the  said  John  Sinclair,  bis  acceptation  thereof,  shall  not  infer 
any  homologation  or  approbation  of  the  same,  but  that  it  shall  be 
lawful  and  leasom  for  the  sai  J  John  Sinclair  and  his  foresaids  to 
quarrel,  reduce,  and  impugn  the  same,  upon  whatsomever  grounds 
of  law,  providing  always  the  same  doe  not  infer  any  action  of  re- 
<J6urse  against  us  or  our  foresaids,  upon  any  warrandice  granted 
by  us  to  them." 

The  lands  of  Sybster,  Wedderclett  and  Hauster 
iiaving  been,  acquired  by  Mr  Home  of  Stirkoke,  he,  in 
]  828,  raised  an  action  against  the  late  Marquess  of 
Breadalbaiie,  and  the  late  Sir  John  Sinclair  and  his 
trustees,  concluding  against  them,  or  one  or  more  of 
them,  to  relieve  him  of  sundry  augmentations  of  sti- 
pend payable  to  the  minister  of  the  parish  of  Wick, 
out  of  the  teinds  of  these  lands,  in  so  far  as  they  ex- 
ceeded the  proportions  specified  in  the  contract  of 
1715.  In  this  action,  the  Court,  adhering  to  the  inter- 
locutor of  the  Lord  Ordinary,  on  23d  January  1835, 
(Jurist,  Vol»  VII.  p.  1499)  found,  in  favour  of  Mr 
Home,  that 

'*  the  defender,  the  Marquess  of  Breadalbane,  is  bound  to  relieve 
the  pursuer,  and  bis  lands  and  teinds  of  Sybster,  as  libelled,  of 
nil  payments  of  stipend  beyond  the  amounts  of  £29.  2.  6.  Scots 
money,  and  two  bolls  of  victual,  and  also  to  relieve  the  pursuer, 
And  his  lands  and  teinds  of  Wedderclett  and  Hauster,  as  libelled, 
of  all  payment  of  stipend  beyond  the  amounts  of  £8.  6.  8. 
Scots  money,  and  two  bolls  of  victual,  in  all  time  coming, — 
but  this  with  exception  of  those  portions  of  the  stipend  which 
are  payable  by  the  pursuer  for  his  said  lands  or  teinds,  under 
any  augmentation  of  stipend  granted  forty  years  before  the  pur- 
suer insisted  on  the  present  claim  of  relief;  and  in  respect 
to  the  pursuer's  claim  of  relief,  or  repayment  of  arrears  of  sti- 
pend for  years  bypast,  and  in  respect  to  the  liability  of  the  de- 
fender. Sir  John  Sinclair,  appoints  the  parties  to  be  further 
heard." 

Thereupon  the  present  action  was  brought,  subsum- 
ing, "  that  by  the  foresaid  disposition  of  28th  March 
17199  in  favour  of  John  Sinclair  of  Ulbster,  the  said 
John  Sinclair,  and  his  successors  or  representatives, 
are  substituted  in  room  of  the  said  Lord  Glenorchy 
and  his  successors  and  representatives,  in  all  the  obli- 
gations undertaken  by  the  said  Lord  Glenorchy  with 
relation  to  the  lands,  baronies,  teinds,  and  others,  which 
composed  the  earldom  of  Caithness,  anterior  to  the 
date  of  the  said  general  and  particular  disposition  in 
favour  of  the  said  John  Sinclair  of  Ulbster ;  and  that, 
In  particular,  he,  and  his  successors  and  representatives, 


were  substituted  in  the  room  of  the  said  Lord  Glen- 
orchy and  his  foresaids,  in  all  the  obligations  pt  war- 
randice, relief,  and  obligation,  contained  in  the  before- 
recited  contract  of  sale,  entered  into  in  1715,  betwiit 
the  said  Lord  Glenorchy  and  the  said  Francis  Sinclair 
of  Stirkoke,  of  the  foresaid  lands  and  teinds  of  Sybster- 
Wick,  Wedderclett;  and  Hauster,  now  held  by  the  said 
William  Home;**  and  concluding  against  the  defenders, 
as  the  representatives  of  John  Sinclair  of  Ulbster,  for 
relief  **  of  the  whole  conclusions  of  the  foresaid  action 
at  the  instance  of  the  said  William  Home,  with  the 
expenses  incurred  by  the  late  Marquess  of  Breadalbane 
and  the  pursuers  in  defending  themselves  thereagainst" 

In  defence  it  was  maintuned,  that  prior  to  the  dis- 
position in  1719)  which  was  averred  to  have  been 
granted  for  a  full  onerous  consideration.  Lord  Glen- 
orchy or  his  family  had  made  various  other  sales  of 
their  property  in  Caithness,  besides  that  made  by  him 
under  the  contract  of  1715 ;  and  that  John  Sinclair  of 
Ulbster  undertook  no  obligation  with  reference  to  these 
portions  of  the  earldom,  but  only  to  what  was  convey- 
ed, or  intended  to  be  conveyed  to  himself.  The  dis- 
position to  him  was  in  very  ample  terms,  being  intended 
to  convey  generally  the  remaining  property  of  the 
Breadalbane  family  in  Caithness:  but  the  generality 
of  its  terms  was  expressly  guarded  against,  so  that  it 
should  not  include  lands  previously  disponed. 

The  defenders  pletided — 1.  That  they  had  no  con- 
cern with  the  deed  of  1715,  or  with  any  of  the  obliga- 
tions therein  contained :  2.  That  in  the  deed  of  1719» 
John  Sinclair  of  Ulbster  did  not  undertake  any  obli- 
gation whatever,  except  in  relation  to  the  lands  and 
other  subjects  conveyed  to  him  by  that  deed,  and  to 
which  he  thereby  acquired  right.  3.  Even  on  the  sup- 
position that  the  pursuer^s  lands  were  so  conveyed  to 
him,  he  was  not  liable,  under  the  deed  of  1719*  in  the 
relief  libelled :  4.  That  any  personal  obligation  which 
might  have  been  undertaken  by  John  Sindair  of  UIIh 
ster  in  1719»  to  relieve  the  family  of  Breadalbane  of 
any  claim  made  against  them,  under  any  clause  of 
warrandice  granted  by  them,  was  cut  off  by  the  negative 
prescription. 


« 


I6th  November  1836.~The  Lord  Ordinary  having  con- 
sidered the  closed  record,  and  heard  parties'  procurators  there- 
on, and  made  avisandum,  finds  that  the  defender,  Sir  George 
Sinclair,  Baronet,  now  sisted  in  the  place  of  Sir  John  Sinclair, 
deceased,  as  representing  John  Sincltdr  of  Ulhater,  the  original 
contractor  and  disponee  in  the  contract  and  disposition  between 
John  Earl  of  Breadalbane  and  the  said  John  Sinclair,  of  date 
the  28th  March  1719,  set  forth  in  the  libel,  is  generally  liable 
in  relief  to  Uie  pursuers  of  the  obligation  of  warrandice  against 
future  augmentations  of  ministers'  sdpends,  expressed  in  the 
deed  of  contract,  dated  28th  March  and  20th  April  1715,  be- 
tween John  LfOrd  Glenorchy  and  Francis  Sinclair  of  Stirkoke : 
Repels  the  plea  of  prescription,  so  fiv  as  it  is  stated  against  tuck 
general  liability  t  but,  before  answer  as  to  the  amount  and  ex- 
tent of  the  relief  claimed  in  this  action,  and  the  claim  for  relief 
of  the  expenses  of  the  process  with  William  Home,  Esq.,  mp- 
pmnts  the  cause  to  be  enrolled,  and  in  the  meantime  reserves 
the  question  of  expenses. 

'*  Note. — Though  the  Lord  Ordinary  has  come  to  the  con- 
clusion expressed  in  the  interlocutor,  it  is  not  without  consider- 
able difficulty  and  hesitation.  Very  able  arguments  were  maiD- 
tained  by  the  defender's  counsel  on  two  points:  Isl,  Whether, 
according  to  the  true  construction  of  the  disposition  1719,  any 
obligation  whs  contracted  to  relieve  Lord  Breadalbane  of  the 
.warrandice  against  future  augmentations  of  stipend,  which 
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contracted  hf  Liord  Glenorchy,  by  the  deed  in  fiivour  of  Sinclair 
of  Stirkoke  in  1715 ;  and,  2d,  Wliether,  supposing  such  an  obli- 
gation of  relief  to  have  been  contracted  by  the  defender's  author, 
it  has  not  been  lost  by  negatfve  prescription'. 

'*  With  regard  to  the  last  of  these  points,  the  Lord  Ordinary 
must  confess  that  he  is  unable  to  make  the  distinction  between 
this  case  and  that  already  decided.  The  obligation  to  warrant 
the  lands  and  teinds  conveyed  to  Stirkoke  against  future  aug- 
mentations, has  been  found  not  to  be  cut  off  by  prescription, 
notwithstanding  that  no  claim  was  made  on  it  for  more  than 
forty  years,  after  a  partial  distress  took  place  by  the  imposition 
of  aug^mented  stipend  on  those  lands,  without  any  claim  of  re- 
lief having  been  made.  But  if  such  partial  distress,  and  the 
running  of  forty  years  after  it,  without  document  taken,  did  not 
extinguish  the  whole  obligation  of  warrandice,  it  is  not  easy  to 
see  how  Lord  Breadalbane*s  claim  of  relief  of  that  warrandice 
could  be  lost  by  negative  prescription  before  there  was  any  dis- 
tress whatever  affecting  him.  Lord  Breadalbane  was  no  party 
to  the  localities,  and  as  long  as  no  claim  was  made  against  him 
by  Stirkoke,  he  was  not  called  upon  to  take  any  document  on 
the  obligation  of  relief  assumed  to  be  competent  against  the 
family  of  Ulbster.  Although,  therefore,  this  question  was  ably 
treated  as  distinct  from  the  point  decided  by  the  Court,  the 
Lord  Ordinary  sees  little  difficulty  in  it. 

'*  On  the  first  question4ibove  mentioned,  he  has  much  more 
doubt.  Though  the  lands  of  Sybster,  fcc,  were  in  point  of 
form  comprehended  in  the  disposition  1719,  they  were  not  in 
reality  given,  nor  meant  to  be  given  to  Sinclair  of  Ulbster,  be- 
cause they  had  been  previously  conveyed  to  Stirkoke.  The 
pursuers  found  strongly  on  this  circumstance,  as  showing  that 
these  lands  were  included  solely  for  the  purpose  of  transferring 
the  obligations  connected  with  them  to  Sinclair  of  Ulbster. 
The  Lord  Ordinary  does  not  think  that  Uiereis  much  justice  in 
this  remark,  or  that  it  at  all  tends  to  resolve  the  present  ques- 
tion. Lord  Breadalbane's  predecessors  had  acquired  right  to 
the  whole  earldom  of  Caithness,  subject  to  the  debts  and  obli- 
gations of  the  Earl  of  Caithness.  The  lands  of  Sybster,  &c., 
were  then  subject  to  a  wadset  right.  Lord  Glenorchy,  by  the 
deed  1715,  renounced  the  right  of  reversion,  and  disponed  the 
lands  and  teinds  subject  to  the  conditions  expressed  in  it.  Then 
Lord  Breadalbane  proposed  to  sell  the  lands  of  the  earldom  ge- 
nerally to  Sinclair  of  Ulbster,  with  the  exception  of  these  lands 
of  Sybster,  &c,  and  any  other  lands  which  might  have  been 
previously  conveyed  to  others  by  himself  or  his  predecessor. 
And  the  form  and  character  of  the  deed  1719  are  explained  by 
this,  that  it  seems  to  have  been  uncertain  what  was  the  precise 
state  of  the  rights  connected  with  the  earldom  ;  and,  therefore, 
it  was  determined  to  make  a  broad  conveyance  of  the  whole, 
subject  to  an  equally  broad  exception  from  the  warrandice  and 
provisions  by  which  Lord  Breadalbane  and  his  successors  might 
be  relieved,  both  of  the  debts  of  the  Earl  of  Caithness,  and  of 
the  rights  of  any  third  parties,  in  consei^uence  of  conveyances 
of  parts  of  the  lands.  The  defender  maintains,  that  all  the  ge- 
neral clauses  in  the  deed  either  had  reference  to  claims  which 
might  be  made  on  account  of  the  Earls  of  Caithness,  or  could 
import  no  more  than  that  the  rights  granted  or  constituted 
should  not  be  challenged  on  any  ground,  to  infer  recourse  on 
the  Breadalbane  fiunily.  So  at  least  the  Lwd  Ordinary  under- 
stood the  argument. 

"  If  the  question  depended  exclusively  on  the  clause  which 
is  on  the  sixth  page  of  the  summons,  and  on  page  nineteen  of 
the  printed  deed,  and  if  it  were  held  to  turn  on  the  word  '  ob< 
ligements*  in  that  clause,  the  Lord  Ordinary  should  think  that 
that  word  probably  has  reference  exclusively  to  the  tacks  of 
teinds  immediately  before  mentioned.  But,  supposing  this  to 
be  true,  it  is  still  difficult  to  give  the  defender's  construction 
even  to  that  clause  taken  alone,  for  the  conveyance  is  not  mere- 
ly '  under  the  burden  of  all  bargains  and  sales  made  by  our  said 
umquhile  fiither,  or  us,  of  any  part  or  portion  of  the  lands,  and 
others,'  &c,  with  an  obligation  not  to  impugn  the  same  on  any 
ground  to  infer  recourse  on  Breadalbane ;  but  the  clause  further 
bears,  '  which  the  said  John  Sinclair  binds  himself  and  his  suc- 
cessors to  ratify,  approve,  and  implement,  in  the  haill  heads, 
tenor  and  contents  diereof,  in  so  far  as  we  or  our  umquhile 


fiither  are  bound  thereby.'  It  is  difficult  to  see  how  this  can  be 
explained,  otherwise  than  that  the  disponee  became  bound  to  im- 
plement the  obligations  of  warrandice  as  one  of  the  heads  of  the 
sale  to  Stirkoke,  to  the  effect  of  relieving  the  disponer  thereof; 
and  the  Lord  Oidinary  cannot  think  that  an  obligation  of  this 
kind  can  be  held  to  hie  included  in  the  exception  at  the  top  of 
the  same  page  of  the  deed,  of  the  proper  debts  contracted  by 
the  granter  or  his  fiither.  It  is  surely  an  obligation  '  of,  and 
concerning  the  said  lands.' 

"  But  there  is  a  clause  in  the  procuratory  of  resignation  which 
it  is  still  more  difficult  to  explain  according  to  the  defender's 
plea.  It  excepts  from  the  warrandice  and  this  present  right, 
*  all  dispositions  and  contracts  or  charters  of  feu,  clauses  of 
warrandice  therein  contained,  minutes  of  sale,  rights  of  wad- 
sett,'  &c.,  *  made  or  granted  by  us,  or  our  said  umquhile  father,* 
&c.,  *  and  all  other  obligations,  trouble  or  expense,  with  which 
the  lands  and  others  above  disponed,  is  to  be  really  burdened 
and  afiected,  in  manner  above  mentioned,  and  whereof  the  said 
John  Sinclair  is  expressly  burdened  to  relieve  us.'  The  Lord 
Ordinary  is  of  opinion,  that  the  defender  is  only  so  burdened  in 
relief  to  Lord  Breadalbane.  But  he  cannot  tlunk  that  such  an 
express  obligation  to  relieve  him  of  the  clauses  of  warrandice, 
in  any  dispositions  or  contracts  granted  by  him  or  his  fiither, 
does  not  comprehend  the  obUgation  of  warrandice  of  the  teinds 
of  the  lands  of  Sybster,  expressed  in  the  disposition  by  Lord 
Glenorchy  to  Sinclair  of  Stirkoke. 

'*  As  the  defender's  counsel  seemed  to  intimate  in  debating 
the  case  with  Mr  Home,  that  if  the  defence  against  his  title 
were  sustained,  it  might  possibly  affect  the  claim  tot  ntef  of 
arrears  of  stipend,  the  Lord  Ordinary  has  left  such  qwestion 
open,  though  he  may  not  exactly  see  how  such  a  specialty  is  to 
be  made  out." 

The  defenders  having  reclaimed^  their  Lordships 
ordered  cases,  which  were  directed  to  be  laid  before 
the  whole  Court.  The  following  opinion  was  returned 
by  the  consulted  Judges : 

*'  We  are  of  opinion  that  the  interlocutor  of  Lord  Moncrelff 
should  be  adhered  to." 

At  advising, 

7%e  Lard  Justiee^  Clerk. — I  felt  great  difficulty  when  I  read 
the  cases,  and  therefore  it  was  that  I  suggested  that  the  opinion 
of  the  other  Judges  should  be  taken.  That  opinion  is  now 
before  your  Lordships,  but  my  own  difficulties  are  certainly 
not  removed  by  it.  I  cannot  persuade  myself  that  it  was  aC'^ 
turn  et  tractatum  between  the  parties  as  to  the  sulqect-matter 
of  relief  now  in  issue,  or  that  the  purchaser  rUlbster)  was  to 
take  the  place  of  Lord  Breadalbane,  in  such  obligations  as  those 
contained  in  the  deed  of  1715  to  Sinclair  of  Stirkoke,  and  on 
which  the  original  action  is  founded.  There  u,  in  the  deed  of 
1719,  a  most  comprehensive  exception  from  the  obligations  un- 
dertaken, or  burdens  imposed  on  Sinclair  of  Ulbster,  of  the 
proper  debts  of  Lord  Breadalbane.  I  cannot  pefsuade  myself 
that  this  exception  had  no  meaning,  or  that,  as  was  said  at  the 
consultation  oif  the  Judges,  when  the  opinion  was  agreed  on,  it 
must  have  related  to  personal  debts  in  the  county  of  Caithness, 
such  as  shopkeepers'  bills,  fcc  If  this  Were  the  import  of  the  ex- 
ception, there  would  have  been  no  need  for  introducing  it  in  this 
deed.  It  existed  without  any  declaration.  But  I  cannot  con- 
ceive that  the  debts  thus  excepted  with  so  much  prominence 
and  anxiety,  were  of  a  kind  that,  even  if  not  so  excepted,  could 
never  hare  affected  the  right  given  to  Sinclair  of  Ulbster  at  tlL 
It  is  only  on  the  supposition  that  they  would  so  affect,  that  the 
exception  is  intelligible,  as  taking  out  of  the  transaction  what 
otherwise,  from  the  very  broad  terms  of  the  obligations  imposed 
on  the  disponee,  would  fiiU  within  iL  It  appears  to  me  that 
the  obligation  of  1715,  to  relieve  Francis  Sinclair  from  aug- 
mentations of  stipend,  must  be  looked  upon  as  a  proper  debt  of 
Lord  Breadalbane,  and  that  the  exception  of  proper  debts  m  the 
deed  of  1719,  saved  Sinclair  of  Ulbster  from  the  burden  of  the 
debt.  I,  therefore,  cannot  disregard  the  exception,  nor  attach  a 
signification  to  it,  which,  in  all  practical  efficacy,  withdraws 
its  operation  from  the  deed  of  which  it  foi  med  a  part«    But  still 
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umquhill  father:'*  "  And  sicklyke  with  the  burden  of  all  bar- 
gains and  sales  made  by  our  said  umql.  father,  or  us,  of  any 
part  or  portion  of  the  lands  and  others  particularly  and  gene- 
rally a'  disponed,  or  tacks  of  any  of  the  said  teinds,  and  oblige- 
ments  therein  contained,  before  the  said  7th  day  of  January 
jaivij  and  nineteen  years,  which  the  said  John  Sinclair^  by  his 
acceptation  hereof,  binds  and  obliges  him,  his  heirs  and  succes- 
sors whatsomever,  to  ratifie,  approve,  and  implement  in  the 
haill  heads,  tenor,  and  contents  thereof,  in  eo  fieur  as  we,  or  our 
said  umql.  father,  are  bound  thereby,  and  never  to  quarrel  or 
impugn  the  same,  upon  any  account  whatsomever,  that  will 
afford  ground  of  eviction  or  recourse  against  us  or  our  fore- 
saids :  And  it  is  hereby  specially  provided  and  declared,  that  all 
the  above  burdens,  provisions,  and  declarations,  shall  be  parti- 
cularly ingrost  and  insert  in  the  charters,  resignations,  and  in- 
feftments  to  follow  hereupon,  and  that  the  foresaid  lands,  teinds, 
and  others,  particularly  and  generally  a'  disponed,  with  their 
pertinents,  together  with  this  present  right  and  infeftmeut  to 
follow  thereupon,  are  and  shall  be  subject  and  lyable  to,  and 
really  burdened  and  assessed,  with  the  provisions,  declarations, 
and  burdens  a*  wryten :  Providing  always,  likeas  it  is  hereby 
expressly  provided  and  declared,  that  our  granting  of  thir  pre- 
sents,  with  the  burdens,  provisions,  and  conditions  a*  wryten,  or 
tbe  said  John  Sinclair,  his  acceptation  thereof,  shall  not  infer 
any  homologation  or  approbation  of  the  same,  but  that  it  shall  be 
lawful  and  leasom  for  the  sai  J  John  Sinclair  and  his  foresaids  to 
quarrel,  reduce,  and  impugn  the  same,  upon  whatsomever  grounds 
of  law.  providing  always  the  same  doe  not  infer  any  action  of  re- 
course against  us  or  our  foresaids,  upon  any  warrandice  granted 
by  us  to  them.** 

The  lands  of  Sybster,  Wedderdett  and  Hauster 
iiaving  been,  acquired  by  Mr  Home  of  Stirkoke,  he,  in 
1828,  raised  an  action  against  the  late  Marquess  of 
Breadalbatie,  and  the  late  Sir  John  Sinclair  and  his 
trustees,  concluding  against  them,  or  one  or  more  of 
them,  to  relieve  him  of  sundry  augmentations  of  sti- 
pend payable  to  the  minister  of  the  parish  of  Wick, 
out  of  the  teinds  of  these  lands,  in  so  far  as  they  ex- 
ceeded the  proportions  specified  in  the  contract  of 
1715.  In  this  action,  the  Court,  adhering  to  the  inter- 
locutor of  the  Lord  Ordinary,  on  23d  January  1835, 
(Jurist,  VoU  VII.  p.  149,)  found,  in  favour  of  Mr 
Home,  that 

"  the  defender,  the  Marquess  of  Breadalbane,  is  bound  to  relieve 
the  pursuer,  and  his  lands  and  teinds  of  Sybster,  as  libelled,  of 
nil  payments  of  stipend  beyond  the  amounts  of  £29.  2.  6.  Scots 
money,  and  two  bolls  of  victual,  and  also  to  relieve  the  pursuer, 
and  his  lands  and  teinds  of  Wedderdett  and  Hauster,  as  libelled, 
of  all  payment  of  stipend  beyond  the  amounts  of  £8.  6.  8. 
Scots  money,  and  two  bolls  of  victual,  in  all  time  coming, — 
but  this  with  exception  of  those  portions  of  the  stipend  which 
are  payable  by  the  pursuer  for  his  said  lands  or  teinds,  under 
any  augmentation  of  stipend  granted  forty  years  before  the  pur- 
suer insisted  on  the  present  claim  of  relief;  and  in  respect 
to  the  pursuer's  claim  of  relief,  or  repayment  of  arrears  of  sti- 
pend for  years  bypast,  and  in  respect  to  the  liability  of  the  de- 
fender. Sir  John  Sinclair,  appoints  the  parties  to  be  further 
heard." 

Thereupon  tfie  present  action  was  brought,  subsum- 
ing, ^*  that  by  the  foresaid  disposition  of  28th  March 
1719>  in  favour  of  John  Sinclair  of  Ulbster,  the  said 
John  Sinclair,  and  his  successors  or  representatives, 
are  substituted  in  room  of  the  said  Lord  Glenorchy 
and  his  successors  and  representatives,  in  all  the  obli- 
gations undertaken  by  the  said  Lord  Glenorchy  with 
relation  to  the  lands,  baronies,  teinds,  and  others,  which 
composed  the  earldom  of  Caithness,  anterior  to  the 
tlate  of  the  said  general  and  particular  disposition  in 
favour  of  the  said  John  Sinclair  of  Ulbster ;  and  that, 
In  parlicular,  he,  and  his  successors  and  representatives, 


were  substituted  in  the  room  of  the  said  Lord  Glen- 
orchy and  his  foresaids,  in  all  the  obligations  of  war- 
randice, relief,  and  obligation,  contained  in  the  before- 
recited  contract  of  sale,  entered  into  in  1715,  betwixt 
the  said  Lord  Glenorchy  and  the  said  Francis  Sinclair 
of  Stirkoke,  of  the  foresaid  lands  and  teinds  of  Sybster- 
Wick,  Wedderclett;  and  Hauster,  now  held  by  the  said 
William  Home;**  and  concluding  against  the  defenders, 
as  the  representatives  of  John  Sinclair  of  Ulbster,  for 
relief  ^*  of  the  whole  conclusions  of  the  foresaid  action 
at  the  instance  of  the  said  William  Home,  with  the 
expenses  incurred  by  the  late  Marquess  of  Breadalbane 
and  the  pursuers  in  defending  themselves  thereagainst." 

In  defence  it  was  maintained,  that  prior  to  the  dis- 
position in  1719»  which  was  averred  to  have  been 
granted  for  a  full  onerous  consideration.  Lord  Glen- 
orchy or  his  family  had  made  various  other  sales  of 
their  property  in  Caithness,  besides  that  made  by  him 
under  the  contract  of  1715 ;  and  that  John  Sinclair  of 
Ulbster  undertook  no  obligation  with  reference  to  these 
portions  of  the  earldom,  but  only  to  what  was  convey- 
ed, or  intended  to  be  conveyed  to  himself.  The  dis- 
position to  him  was  in  very  ample  terms,  being  intended 
to  convey  genei^Ily  the  remaining  property  of  the 
Breadalbane  family  in  Caithness:  but  the  generality 
of  its  terms  was  expressly  guarded  against,  so  that  it 
should  not  include  lands  previously  disponed. 

The  defenders  pleaded — I.  That  they  had  no  con- 
cern with  the  deed  of  1715,  or  with  any  of  the  obliga- 
tions therein  contained :  2.  That  in  the  deed  of  1719> 
John  Sinclair  of  Ulbster  did  not  undertake  any  obli- 
gation whatever,  except  in  relation  to  the  lands  and 
other  subjects  conveyed  to  him  by  that  deed,  and  to 
which  he  thereby  acquired  right.  3.  Even  on  the  sup- 
position that  the  pursuer's  lands  were  so  conveyed  to 
him,  he  was  not  liable,  under  the  deed  of  I719i  in  the 
relief  libelled :  4.  That  any  personal  obligation  which 
might  have  been  undertaken  by  John  Sindair  of  Ulb- 
ster in  1719^  to  relieve  the  family  of  Breadalbane  of 
any  claim  made  against  them,  under  any  clause  of 
warrandice  granted  by  them,  was  cut  off  by  the  negative 
prescription. 

"  \6th  November  1836 The  Lord  Ordinary  having  con- 

sidered  the  closed  record,  and  heard  parties'  procurators  there- 
on, and  made  avizandum,  finds  that  the  defender.  Sir  George 
Sinclair,  Baronet,  now  sisted  in  the  place  of  Sir  John  Sinclau'^ 
deceased,  as  representing  John  Sinclair  of  Ulbster,  the  original 
contractor  and  disponee  in  the  contract  and  disposition  between 
John  Earl  of  Breadalbane  and  the  said  John  Sbdair,  of  date 
the  28th  March  1719,  set  forth  in  the  libel,  is  generally  liable 
in  relief  to  the  pursuers  of  the  obligation  of  warrandice  ^sainat 
future  augmentations  of  ministers'  stipends,  expressed  in  the 
deed  of  contract,  dated  28th  March  and  20th  April  1715,  be- 
tween John  Lord  Glenorchy  and  Francis  Sinclair  of  Stirkoke  : 
Repels  the  plea  of  prescripdon,  so  fisr  as  it  is  stated  against  such 
general  liability ;  but,  before  answer  as  to  the  amount  and  ex- 
tent  of  the  relief  claimed  in  this  action,  and  the  claim  for  relief 
of  the  expenses  of  the  process  with  William  Home,  Esq.,  ap* 
points  the  cause  to  be  enrolled,  and  in  the  meantime  reserves 
the  question  of  expenses. 

"  Note, — Though  the  Lord  Ordinary  has  come  to  the  con« 
elusion  expressed  in  the  interlocutor,  it  is  not  without  consider- 
able difficulty  and  hesitation.  Very  able  arguments  were  main« 
tained  by  the  defender's  counsel  on  two  points:  Isf,  Whether, 
according  to  the  true  construction  of  the  disposition  1719,  any 
obligation  was  contracted  to  relieve  Lord  Breadalbane  of  the 
Avarrandice  against  future  augmentations  of  stipend,  which  was 
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contracted  b^  Lord  Glenorchy,  by  tbe  deed  in  fiivour  of  Sinclair 
of  Stirkoke  in  1715 ;  and,  2d,  'Wliether,  supposing  such  an  obli- 
gation of  relief  to  have  been  contracted  by  the  defender's  author, 
it  has  not  been  lost  by  negatfve  prescription*. 

'*  With  regard  to  the  last  of  these  points,  the  Lord  Ordinary 
must  confess  that  he  is  unable  to  make  the  distinction  between 
this  case  and  that  already  decided.  The  obligation  to  warrant 
the  lands  and  teinds  conveyed  to  Stirkoke  against  future  aug- 
mentations, has  been  found  not  to  be  cut  off  by  prescription, 
notwithstanding  that  no  claim  was  made  on  it  for  more  than 
forty  years,  after  a  partial  distress  took  place  by  the  imposition 
of  augmented  stipend  on  those  lands,  without  any  claim  of  re- 
lief baring  been  made.  But  if  such  partial  distress,  and  the 
running  of  forty  years  after  it,  without  document  taken,  did  not 
extinguish  the  whole  obligation  of  warrandice,  it  is  not  easy  to 
see  how  Lord  Breadalbane*s  claim  of  relief  of  that  warrandice 
could  be  lost  by  negative  prescription  before  there  was  any  dis- 
tress whatever  affecting  him.  Lord  Breadalbane  was  no  party 
to  the  localities,  and  as  long  as  no  claim  was  made  against  him 
by  Stirkoke,  he  was  not  called  upon  to  take  any  document  on 
the  obligation  of  relief  assumed  to  be  competent  against  the 
finmily  of  Ulbster.  Although,  therefore,  this  question  was  ably 
treated  as  distinct  from  the  point  decided  by  the  Court,  the 
Lord  Ordinary  sees  little  difficulty  in  it. 

**  On  the  first  question^ibove  mentioned,  he  has  much  more 
doubt.  Though  the  lands  of  Sybster,  ftc,  were  in  point  of 
form  comprehended  in  the  disposition  1719,  they  were  not  in 
reality  given,  nor  meant  to  be  given  to  Sinclair  of  Ulbster,  be- 
cause they  had  been  previously  conveyed  to  Stirkoke.  The 
pursuers  found  strongly  on  this  circumstance,  as  showing  that 
these  lands  were  included  solely  for  the  purpose  of  transferring 
tbe  obligations  connected  with  them  to  Sinclair  of  Ulbster. 
The  Lord  Ordinary  does  not  think  that  there  is  much  justice  in 
this  remark,  or  that  it  at  all  tends  to  resolve  the  present  ques- 
don.  Lord  Breadalbane's  predecessors  had  acquired  right  to 
the  whole  earldom  of  Caithness,  subject  to  the  debts  and  obli- 
gations of  the  Earl  of  Caithness.  Tbe  lands  of  Sybster,  ftc, 
were  then  sutject  to  a  wadset  right.  Lord  Glenorchy,  by  the 
deed  1715,  renounced  the  right  of  reversion,  and  disponed  the 
lands  and  teinds  subject  to  the  conditions  expressed  in  it.  Then 
Lord  Breadalbane  proposed  to  sell  the  lands  of  the  earldom  ge- 
nerally to  Sinclair  of  Ulbster,  vrith  the  exception  of  these  lands 
of  Sybster,  &c.,  and  any  other  lands  which  might  have  been 
previously  conveyed  to  others  by  himself  or  his  predecessor. 
And  the  form  and  character  of  the  deed  1719  are  explained  by 
this,  that  it  seems  to  have  been  uncertain  what  was  the  precise 
state  of  the  rights  connected  with  the  earldom ;  and,  therefore, 
it  was  determined  to  make  a  broad  conveyance  of  the  whole, 
subject  to  an  equally  broad  exception  from  the  warrandice  and 
provisions  by  which  Lord  Breadalbane  and  his  successors  might 
be  relieved,  both  of  the  debts  of  the  Earl  of  Caithness,  and  of 
the  rights  of  any  third  parties,  in  consequence  of  conveyances 
of  parts  of  the  lands.  The  defender  maintains,  that  all  the  ge- 
neral clauses  in  the  deed  either  had  reference  to  claims  which 
might  be  made  on  account  of  the  Earls  of  Caithness,  or  could 
import  no  more  than  that  the  rights  granted  or  constituted 
should  not  be  challenged  on  any  ground,  to  infer  recourse  on 
the  Breadalbane  fimiily.  So  at  least  the  Lord  Ordinary  under- 
stood the  argument. 

"  If  the  question  depended  exclusively  on  the  clause  which 
is  on  the  sixth  page  of  the  summons,  and  on  p^ge  nineteen  of 
the  printed  deed,  and  if  it  were  held  to  turn  on  the  word  '  ob- 
ligements*  in  that  clause,  the  Lord  Ordinary  should  think  that 
that  word  probably  has  reference  exclusively  to  the  tacks  of 
teinds  immediately  before  mentioned.  But,  supposing  this  to 
be  true,  it  is  still  difficult  to  give  tbe  defender  s  construction 
even  to  that  clause  taken  alone,  for  the  conveyance  is  not  mere- 
ly '  under  the  burden  of  all  bargains  and  sales  made  by  our  said 
umquhile  father,  or  us,  of  any  part  or  portion  of  the  knds,  and 
others,'  &c.,  with  an  obligation  not  to  impugn  the  same  on  any 
ground  to  infer  recourse  on  Breadalbane ;  but  the  clause  further 
bears,  '  which  the  said  John  Sinclair  binds  himself  and  his  suc- 
cessors to  ratify,  approve,  and  implement,  in  the  haill  heads, 
tenor  and  contents  thereof,  in  so  far  as  we  or  our  umquhile 


fiither  are  bound  thereby.'  It  is  difficult  to  see  how  this  can  be 
explained,  otherwise  than  that  the  disponee  became  bound  to  im- 
plement tbe  obligations  of  warrandice  as  one  of  the  heads  of  the 
sale  to  Stirkoke,  to  the  effect  of  relieving  the  disponer  thereof; 
and  the  Lord  Oidinary  cannot  think  that  an  obligation  of  this 
kind  can  be  held  to  be  included  in  the  exception  at  the  top  of 
the  same  page  of  the  deed,  of  the  proper  debts  contracted  by 
the  granter  or  his  father.  It  is  surely  an  obligation  '  of,  and 
concerning  the  said  lands.' 

**  But  there  is  a  clause  in  the  procuratory  of  resignation  which 
it  is  still  more  difficult  to  explain  according  to  the  defender's 
plea.  It  excepts  from  the  warrandice  and  this  present  right, 
'  all  dispositions  and  contracts  or  charters  of  feu,  clauses  of 
warrandice  therein  contained,  minutes  of  sale,  rights  of  wad- 
sett,*  &c.,  '  made  or  granted  by  us,  or  our  said  umquhile  fiither,' 
&c.,  '  and  all  other  obligations,  trouble  or  expense,  with  which 
the  lands  and  others  above  disponed,  is  to  be  really  burdened 
and  affected,  in  mtfnner  above  mentioned,  and  whereof  the  said 
John  Sinclair  is  expressly  burdened  to  relieve  us.'  The  Lord 
Ordinary  is  of  opinion,  that  the  defender  is  only  so  burdened  in 
relief  to  Lord  Breadalbane.  But  he  cannot  think  that  such  an 
express  obligation  to  relieve  him  of  the  clauses  of  warrandice, 
in  any  dispositions  or  contracts  granted  by  him  or  his  fiither, 
does  not  comprehend  the  obligation  of  warrandice  of  the  teinds 
of  the  lands  of  Sybster,  expressed  in  the  disposition  by  Lord 
Glenorchy  to  Sinclair  of  Stirkoke. 

"  As  the  defender's  counsel  seemed  to  intimate  in  debating 
the  case  with  Mr  Home,  that  if  the  defence  against  his  title 
were  sustained,  it  might  possibly  affect  the  claim  for  rtdief  of 
arrears  of  stipend,  the  Lord  Ordinary  has  left  such  question 
open,  though  he  may  not  exactly  see  how  such  a  specialty  is  to 
be  made  out." 

The  defenders  having  reclaimed,  their  Lordships 
ordered  cases»  which  were  directed  to  be  laid  before 
the  whole  Court.  The  following  opinion  was  returned 
by  the  consulted  Judges : 

"  We  are  of  opinion  that  the  interlocutor  of  Lord  Moncreiff 
should  be  adhered  to." 

At  advising, 

The  Lord  Jugtice- Clerk I  felt  great  difficulty  when  I  read 

the  cases,  and  therefore  it  was  that  I  suggested  that  the  opinion 
of  the  other  Judges  should  be  taken.  That  opinion  is  now 
before  your  Lordships,  but  my  own  difficulties  are  certainly 
not  removed  by  it.  I  cannot  persuade  myself  that  it  was  aC" 
turn  et  tractaium  between  the  parties  as  to  the  subject-matter 
of  relief  now  in  issue,  or  that  the  purchaser  fUlbster)  was  to 
take  the  place  of  Lord  Breadalbane,  in  such  obligations  as  those 
contained  in  the  deed  of  1715  to  Sinclair  of  Stirkoke,  and  on 
which  the  original  action  is  founded.  There  is,  in  the  deed  of 
1719,  a  most  comprehensive  exception  from  the  obligations  un- 
dertaken, or  burdens  imposed  on  Sinclair  of  Ulbster,  of  the 
proper  debts  of  Lord  Breadalbane.  I  cannot  pefsuade  myself 
that  this  excepdon  had  no  meaning,  or  that,  as  was  said  at  the 
consultation  of  the  Judges,  when  the  opinion  was  agreed  on,  it 
must  have  related  to  personal  debts  in  the  county  of  Caithness, 
such  as  shopkeepers'  bills,  &c  If  this  were  the  import  of  the  ex- 
ception, there  would  have  been  no  need  for  introducing  it  in  this 
deed.  It  existed  without  any  declaration.  But  I  cannot  con- 
ceive that  the  debts  thus  excepted  with  so  much  profbinence 
and  anxiety,  were  of  a  kind  that,  even  if  not  so  excepted,  could 
never  have  affected  the  right  given  to  Sinclair  of  Ulbster  at  all. 
It  is  only  on  the  supiiosition  that  they  would  so  affect,  that  the 
exception  is  intelligible,  as  taking  out  of  the  transacdon  what 
otherwise,  from  the  very  broad  terms  of  the  obligations  imposed 
on  the  disponee,  would  fidl  within  it.  It  appears  to  me  that 
the  obligation  of  1715,  to  relieve  Francis  Sinclair  from  aug- 
mentations  of  stipend,  must  be  looked  upon  as  a  proper  debt  of 
Lord  Breadalbane,  and  that  the  exception  of  proper  debts  in  the 
deed  of  1719,  saved  Sinclair  of  Ulbster  from  the  burden  of  the 
debt.  I,  therefore,  cannot  disregard  the  exception,  nor  attach  a 
signification  to  it,  which,  in  all  practical  efficacy,  withdraws 
its  operation  from  the  deed  of  which  it  formed  a  part    But  still 
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the  consulted  Judges  have  said  differently;  and  I  can  say 
nothing  against  their  opinion,  which  must  decide  the  question. 

Lord  Meadowhank, — I  am  in  the  same  situation  as  the  Lord 
Justice-Clerk,  with  whose  view  I  entirely  concur.  I  was  not 
convinced  before,  that  the  pursuers*  interpretation  of  the  mean- 
ing of  the  exception  was  the  correct  one ;  and  notwithstand- 
ing the  opinion  of  the  consulted  Judges,  I  am  in  the  same 
situation  still. 

Lord  GUnlee  concurred  ndth  the  majority  of  the  consulted 
Judges. 

Lord  Medwyn  concurred  with  the  Lord  Justice- Clerk  and 
Lord  Meadowhank.  One  difficulty,  his  Lordship  added,  re- 
garded the  conveyance  in  the  deed  of  1719.  What  was  con- 
veyed ?  Not  the  whole  lands  enumerated,  but  those  which,  as 
belonging  to  the  Breadalbane  family  at  the  time,  could  alone 
form  the  sulgect-matter  of  the  transaction.  I  think  that  the 
obligations  of  Mr  Sinclair  of  UlbsCer,  whatever  they  import, 
applied  only  to  the  lands  disponed  cum  effectu. 

The  Solicitor' GenereU  craved  expenses. 

Lord  JnMtice^  Clerk, — This  is  not  a  case  for  expenses.  It  is 
in  respect  of  the  opinion  of  the  Judges  consulted  that  we  find 
for  the  pursuers :  And  but  for  the  late  Act  of  Parliament,  the 
judgment  would  have  been  the  other  way. 

Lord  Medwffn. — The  consulted  Judges,  in  concurring  with 
the  Lord  Ordinary,  who,  in  his  judgment  expresses  more  hesi- 
tation and  doubt,  than  perhaps  I  have  ever  seen  in  an  interlo- 
cutor of  Lord  Moncreiff,  must  be  held  to  have  concurred  with 
him  in  thinking  that  this  was  a  case  of  great  difficulty,  as  well 
as  in  the  general  result  of  his  opinion.  It  is  not  therefore  a 
cose  for  expenses. 

Their  Lordships  then, 

^  having  resumed  consideration  of  this  note,  with  the  opinion 
of  the  consulted  Judges,  In  respect  of  that  opinion,  refuse  the 
desire  of  the  note,  adhere  to  the  interlocutor  of  the  Lord  Or- 
dinary, but  find  no  expenses  diie  since  the  date  of  the  interlo- 
cutor complained  of,  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly." 

Lord  Ordinary^  Moncreiff. — Ad.  Solicitor-General  (Ruther- 
furd),  Pyper,  Outram;  Davidsons  and  Syme,  W.S.,  Ayents, 
^AU,  Dean  of  Faculty  (Hope),  More ;  James  Bridges,  W.S., 
Asi€iU,^Mc  ThomM>n,  Clerk [J.D.BL] 


9th  March  1838. 
FiasT  Division. — (6.D.F.) 

No.  165. — MiCHASL  RowAKD,  Raiser. 
John  Buchanan,  -  -  .  |  . 
John  Lennox  Kincaid  Lrjuvox,  J  ^*^*^^'^' 

Proof— Evidence — ^Presumption — Partnership. 

Special  qvestioii  of  evidence,  whether  the  divbion  of 
the  fund  in  mediOf  consisting  of  a  bonus  received  by 
one  company  as  a  premium  for  joining  with  another 
company,  and  carrying  on  banking  business  together 
as  a  joint  concern,  ought  to  be  regulated,  as  among 
the  partners  of  the  company,  the  recipients  of  the  honus^ 
according  to  the  terms  and  understanding  of  one  or 
other  of  two  successive  contracts  of  copartnery  of  the 
firm  in  which  they  were  partners,  and  in  which  the  other 
company  was  merged,  on  one  or  other  of  which  con- 
tracts die  present  claimants  respectively  considered 
their  interests  to  be  regulated. 

The  question  at  issue  will  be  sufficiently  understood 
by  a  reference  to  the  Lord  Ordinary's  interlocutor  and 
note. 

"  27MJtme  1837.— The  Lord  Ordinary  having  heard  parties' 
procurators,  and  considered  the  process  and  productions,  ranks 
and  prefers  the  claimant,  John  Lennox  Kincaid  Lennox,  to  the 
fund  in  medio,  in  terms  of  his  claim  and  interests  produced,  and 


decerns  in  the  preference,  and  for  payment  against  the  raiser  of 
the  multiplepoinding  accordingly :  ^ds  the  said  John  Lennox 
Kincaid  Lennox  also  entitled  to  expenses,  of  which  allows  an 
account  to  he  given  in  and  to  be  taxed  by  the  auditor. 

"  Note. — By  the  original  contract  of  copartnery  of  the  Ship 
Bank,  which  was  to  expire  on  the  30th  of  June  1836,  the 
claimant,  Mr  Buchanan,  held  an  interest  double  in  amount  of 
that  held  by  the  other  dairoant,  Mr  Lennox.  By  a  new  con- 
tract executed  on  the  9th,  10th,  and  11th  March  1836,  and  of 
which  the  operation  was  to  commence  on  the  1st  of  July,  when 
the  former  expired,  these  proportions  were  reversed,  Mr  Lennox 
having  a  share  double  of  that  of  Mr  Buchanan.  In  the  present 
discussion,  each  of  the  parties  claims  two  shares  out  of  three  of 
the  6oniM,  which,  by  an  agreement  between  the  Ship  Bank  and 
the  Glasgow  Bank,  was  to  be  granted  by  the  latter  to  the  for- 
mer, in  consideration  of  the  Ship  Bank  joining  with  the  Glas- 
gow Bank,  and  merging  their  establishments  in  one  joint 
concern,  bearing  the  latter  designation,  so  that  the  fund  t» 
medio  consists  of  one  share  of  that  6oiiiu.  And  the  question 
truly  is,  whether  the  agreement  was  entered  into  with  the  old 
company  or  the  new.  Even  if  the  dates  had  been  less  conclu- 
sive, the  fiiir  presumption  would  have  been,  that  as  the  con- 
sideration was  granted  for  the  Ship  Bank  giving  up  business, 
the  agreement  was  made  with  the  coiQpany,  which,  but  for  that 
transaction,  were  to  carry  on  the  business,  and  not  with  the 
company  whose  operations  were  about  to  cease.  But  it  is  not 
necessary  to  resort  to  presumption.  The  first  contract  expired 
on  the  SOth  of  June,  the  new  contract  was  to  take  effect  on  the 
1st  of  July,  and  as  the  separate  business  was  carried  on  for 
some  time,  though  but  a  short  time,  after  that  date,  by  the  Ship 
Bank,  it  must  have  been  so  carried  on  under  the  new  contracL 
For,  even  supposing  the  death  of  Mr  Smith,  one  of  the  part^ 
ners,  between  the  date  of  the  execution  of  the  new  contract  and 
the  date  of  its  coming  into  operation,  to  have  the  effect  con- 
tended for  on  the  part  of  Mr  Buchanan  (of  which  the  Lord 
Ordinary  entertains  great  doubt),  still,  as  no  objection  was 
made  by  Mr  Buchanan  to  the  business  proceeding,  the  con- 
tinuance of  the  business  must  be  ascribed  to  the  new  and  exist- 
ing contract,  and  not  to  that  which,  by  the  express  terms  of  the 
deed,  expired  at  the  end  of  the  preceding  month.  So  standing 
matters,  the  agreement  with  the  Glasgow  Bank  was  concluded, 
and  the  deed  executed  on  the  19th  of  July,  being  nearly  three 
weeks  after  the  new  contract  had  come  into  operation.  And 
the  clause  relative  to  the  consideration  to  be  granted  by  the 
Glasgow  Bank,  binds  them  to  transfer  a  certain  number  of 
shares  of  the  bank  to  '  Michael  Rowand,  for  himself,  and  as 
trustee  for  the  other  partners  of  the  said  company  of  Carrick, 
Brown,  and  Company,  according  to  their  respective  interests  in 
the  same,  as  fixed  by  their  present  contract  of  copartnership.' 
In  these  drcumatances,  the  Lord  Ordinary  thinks  that  the 
'  present  contract  of  copartnership'  must  mean  the  new  and 
existing  contract,  and  cannot,  without  the  greatest  latitude  of 
construction,  or  rather  misconstruction,  be  applied  to  the  con- 
tract which  had  expired." 

The  Court,  on  a  reclaiming  note  for  Buchanan, 
unanimously  adhered^  with  the  exception  of  recaUing 
the  finding  as  to  expenses,  and  finding  no  ei^enses  due 
to  the  dumant,  Lennox. 

Lord  Ordinay,  Fullerton Ad.  Dean  of  Faculty  (Hope), 

D.  M*Ndll,  A.  Wood,  junior;  Walter  Dickson,  W.S.,  Agent 
for  Buckanan. — AU.  Solicitor-General  (Rutherford),  G.  Dun- 
das;  Dundas  and  Wilson,   W.S.,   Agemte  for  Leimox. — ^B., 
Ckrk.^\G.J}.Y.^ 
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PiasT  Division (G.D.F.) 

No.   166. — Albxandeb  Henby,  Pursuer,  v.  John 

Peaeson,  Defender. 

Diligence — Inhibition — Competency — Statutes  1581,  c  119; 
1597,  c.  268-^;  1600,  c.  13— Register— Relevancy—Pro- 
cess — 2n  the  General  JRegister  of  Inhibitions,  an  inhibition  was 
recorded  in  the  following  way :  The  record  only  contained  a 
partial  insertion  of  the  narrative  of  the  letters  of  inhibition^ 
but  the  will  or  precept,  directed  against  the  debtor  and  lieges, 
was  not  inserted,  with  the  exception  of  the  words,  **  Our  wiU 
^,"  f^c,  and  "  denuded  thereof,  in  defraud  and  to  the  hurt 
and  prejudice  of  the  complainer,  anent  the  making  payment  of 
the  sums  foresaid"  and  the  concluding  words,  *'  Accord- 
ing to  justice,  because  the  Lords  have  seen  the  principal  bond 
and  inhibition  above  mentioned"  The  recorded  execution 
against  the  debtor  omitted  no  words,  but  many  words  were 
abbreviated;  and  the  recorded  execution  against  the  lieges  con- 
taineda  variety  of  contractions,  and,  instead  of  containing  the 
subscriptions  of  the  messenger  and  witnesses,  only  bore,  signed 
**  Messr,  and  wits,,"  without  naming  these  parties.  Jlie  in- 
hibition being  challenged  as  illegal,  in  respect  of  omission  in  the 
record  of  important  parts,  the  inhibiter  pleaded,  that  the  inhi- 
bition,  ^c,  was  recorded  according  to  a  form  which  had  become 
the  inveterate  practice — On  evidence  as  to  the  practice,  from 
the  passing  of  the  Act  1581,  c.  119,  dtnon  to  1814,  the  date  of 
the  inhibition  under  challenge,  held  by  the  Court,  that  in  respect 
of  the  existence  of  the  inveterate  practice  alleged,  there  uhu 
no  competent  objection  to  the  form  in  which  the  documents  were 
recorded. —  Opinion  of  the  consulted  Judges,  that  a  regulation 
should  be  enacted  by  the  Court  for  the  future  observance  of  the 
Statute,  and  more  consistent  with  its  strict  construction, 

William  Hogg,  proprietor  of  the  lands  of  Raw  and 
Auld  Yards,  granted,  on  30th  August  1813,  to  the  pur- 
suer a  bond  and  disposition  over  these  lands,  in  se- 
curity and  payment  of  £1500,  in  virtue  of  which 
Henry,  the  dispoaee,  was  infeft,  and  his  sasine  record- 
ed on  .15th  September  1815.  In  1815,  the  pursuer 
averred  that  Hogg  sold  him  the  lands  of  Raw  for 
£2500,  in  consequence  of  which  he  was  infeft  the  5th, 
and  his  sasine  registered  the  12th  June  1815. 

Previous  to  the  alleged  sale  to  the  pursuer,  and  in 
December  1813,  Hogg  had,  for  a  payment  of  £210, 
granted  to  William  Pearson,  the  defender's  (son  and) 
author,  a  bond  of  annuity,  payable  during  the  joint 
lives  of  two  individuals,  and  of  the  longest  liver ;  and 
in  security  of  the  annuity,  he  conveyed  to  him,  as  a 
postponed  security,  the  Luids  of  Auld  Yards,  and  on 
the  disposition  infeftment  followed.  The  annuity  hav- 
ing fallen  into  arrear,  William  Pearson  executed  an  in- 
hibition against  Hogg,  and  one  John  Muirhead,  who 
had  become  cautioner  for  the  regular  discharge  of  the 
annuity.  The  inhibition,  which  was  laid  on  for  pay- 
ment of  arrears,  and  in  security  of  the  prestations  in 
the  bond,  was  executed  against  these  parties  on  12th 
August  1814,  and  against  the  lieges  on  the  23d  August 
following,  and  was  recorded  in  the  General  Register  of 
Inhibitions  at  Edinburgh  on  1st  September  1814.  On 
Hogg's  insolvency,  the  lands  of  Auld  Yards  were  sold 
by  his  trustee,  but  the  price  little  more  than  sufficed 
to  pay  the  heritable  creditors  who  held  infeftments 
prior  in  date  to  the  inhibiter,  in  consequence  of  which 
the  inhibiter,  in  1833,  raised  an  action  of  reduction,  ex 
ccqnie  tnhibiiionis  of  Hogg's  disposition  of  sale  to  the 
pursuer,  executed  in  1815.  Defences  were  given  in 
to  that  action  by  the  present  pursuer,  who  pleaded,  that 


the  inhibition  had  not  been  properly  registered  against 
the  lieges ;  and  he  raised  a  relative  action  of  reduction 
of  the  inhibition,  on  the  following  grounds,  as  stated  in 
the  second  reason  of  reduction  in  Uie  summons : 

"  Secundo,  The  said  letters  of  inhibidon,  and  executions 
thereof,  are  not  duly  inserted  or  registered  in  any  register  of 
inhibitions ;  and  in  pardcular,  although  the  narrative  of  these 
letters  is  partially  inserted  in  the  General  Register  of  Inhibitions^ 
as  is  also  parts  of  some  documents  alleged  to  be  executions 
thereof,  yet  there  is  not  inserted  in  that  register,  or  in  any 
other  register  of  inhibitions,  that  essential  part  of  the  letters 
which  contains  the  will  or  precept,  showing  to  what  extent  or 
to  what  effect  either  the  said  William  Hogg  himself,  or  the 
lieges,  were  directed  to  be  inhibited  and  discharged,  either  from 
entering  into  any  transactions  as  to  the  disposal  of  the  property 
which  belonged  to  the  said  William  Hogg,  or  even  whetiier  they 
were  thereby  directed  to  be  inhibited  and  discharged  from  doing 
any  thing  whatever :  And  in  like  manner,  although  in  the  said 
register  there  is  inserted  what  is  alleged  to  be  a  copv  of  an  exe- 
cution against  the  lieges,  yet  the  important  part  of  that  docu- 
ment, consistinj^  of  the  idleged  subscription  of  the  messenger 
and  witnesses,  is  not  there  inserted ;  and  this  being  the  case, 
the  said  pretended  letters  of  inhibition  and  executions  thereof 
are  null  and  void  at  common  law,  and  in  virtue  of  sundry  Sta- 
tutes, and  in  particular,  of  the  Statutes  passed  in  the  year  1581, 
c.  119,  and  in  the  year  1600,  c.  13." 

The  defender  admitted  on  the  record,  in  regard  to. 
the  alleged  informalities  of  the  recorded  documents^ 
(1.)  That  in  the  recording  of  the  letters  themselves^ 
the  omissions  were  as  follows :  The  preliminary  words 
of  the  style  are  omitted,  and  in  the  narrative,  a  variety 
of  contractions  are  made  use  of,  and  the  latter  part  of 
the  narrative  of  the  letters,  setting  forth  the  debtor^s 
intention  to  sell,  alienate,  or  dilapidate  his  property^ 
which  are  merely  words  of  style,  and  uniformly  the 
same  in  aU  inhibitions,  are  omitted,  except  the  con- 
cluding words,  **  unless  a  remeid  be  provided  there* 
against."  Then  in  the  will,  with  the  exception  of  the 
introductory  words,  ^*  Our  will  is,"  &C.,  the  rest  is 
omitted,  with  the  exception  of  the  words,  "  denuded 
thereof,  in  defraud  and  to  the  hurt  and  prejudice  of  the 
complainer,  anent  the  making  payment  of  the  sums 
foresaid,"  &c.,  near  the  bottom  of  ^e  sixth  page  of  the 
principal  letters  of  inhibition  produced.  And,  again, 
the  whole  latter  part  of  the  will  of  the  letters  is  left 
out,  excepting  the  words,  **  According  to  justice ;  be- 
cause the  Lords  have  seen  the  principal  bond  and  in- 
hibition above  mentioned."  The  date  of  the  letters 
and  of  the  signeting  are  both  mentioned,  and  the  name 
of  the  writer  given.  (2.)  With  regard  to  the  execu- 
tion against  the  parties  debtors,  he  averred  that  not 
one  word  was  omitted,  though  many  were  contracted 
in  the  record.  In  regard  to  the  recorded  execution 
against  the  lieges,  the  same  remark  was  fl^plicable, 
with  this  exception,  that,  instead  of  saying,  **  (Signed) 
Thomas  Paul;  William  Thomson,  witness;  Thos.'Diom- 
son,  witness,"  it  merely  bears,  **  (Signed)  Mess*^*  and 
wit* "  But  the  nsunes  of  the  messenger  and  witness- 
es are  both  given  in  a  previous  part  of  the  execu- 
tion. The  name  of  the  messenger  is  stated  at  the  out- 
set of  the  execution — <*  I,  Thomas  Paul,  messenger-at- 
arms,"  &c. ;  and  the  execution,  as  it  stands  on  the  re- 
cord, bears,  ''  with  the  nsunes  and  designations  of 
William  Thomson  and  Thomas  Thomson,  both  in- 
dwellers  in  Laaarki  witnesses  to  the  premises,  and  hereto 
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with  me  subscribiDg  upon  this  and  the  two  preceding 
pages." 

It  was  further  stated,  that  the  inhibition  in  question 
had  been  recorded  in  conformity  with  the  mode  uni- 
versally practised  up  to  the  year  1815,  both  in  regard 
to  the  contractions  used  in  particular  words,  the  omis- 
sions of  clauses  of  style,  and  of  the  will,  and  also  as  to 
the  signature  of  the  messenger  and  witnesses  to  the 
execution  against  the  lieges  :  That  after  that  date,  the 
matter  having  been  brought  under  the  notice  of  the 
Society  of  the  Writers  to  the  Signet,  and  they  having 
obtained  a  report  from  Mr  Wauchope,  the  keeper  of 
the  record  of  inhibitions,  stating,  that  for  a  century 
previous,  inhibitions  had  usually  been  recorded,  cur- 
tailed of  all  the  words  of  style,  and  containing  only  the 
statement  of  the  first  part  of  the  letters  of  the  parties' 
names,  the  amount  of  the  debt,  and  other  claims  against 
the  defender,  directed,  that  in  future  the  whole  of  the 
letters  and  executions  should  be  engrossed  in  the  re- 
cord ;  and  in  consequence  of  this  resolution,  inhibi- 
tions and  other  executions  have  since  been  verbatim  in- 
serted in  the  record.  But,  for  a  century  prior  to  the 
month  of  May  1815,  inhibitions  had  uniformly  been  re- 
corded in  the  manner  in  which  this  diligence  has  been 
inserted,  not  a  single  instance  being  found  of  an  inhibi- 
tion recorded  in  full. 

•  The  puTeuer  plecuied — (1.)  The  pretended  inhibition 
and  executions  tliereof  not  having  been  duly  recorded 
in  terms  of  law,  the  inhibition  is  ineffectual  and  liable 
to  reduction ;  and,  (2.)  There  having  been  no  debt  due  at 
the  date  of  the  pretended  inhibition,  or  the  only  debt 
due  at  that  date,  and  in  security  of  which  alone  the  in- 
hibition could  have  been  used,  having  been  extinguished, 
the  inhibition,  even  if  duly  recorded,  fell. 

The  defender  pleade(L--^\,)  The  objections  stated 
to  the  mode  of  recording  the  inhibition  and  executions 
in  question  are  not  such  as  would  be  fatal  to  their  va- 
lidity, even  if  no  inveterate  practice  had  prevailed. 
(2.)  At  all  events,  the  immemorial  and  inveterate  prac- 
tice which  prevailed  down  to  1815,  of  recording  inhi- 
bitions, with  the  executions,  in  the  same  way  as  the  in- 
hibitions and  executions  in  question  were  recorded,  is 
sufficient  to  support  the  diligence  in  question  against 
reduction.  (3.)  The  inhibition  being  laid  on  in  secu- 
rity of  the  whole  annuities  due  and  to  become  due  under 
the  bond,  is  valid  and  effectual  to  the  extent  of  the 
whole  arrears  due,  and  which  may  yet  become  due 
thereon. 

The  Lord  Ordinary  reported  the  question  on  cases 
to  the  First  Division,  when  their  Lordships,  on  29th 
June  1836,  considered  that  it  was  proper,  before  de- 
ciding, to  have  some  inquiry  made  as  to  the  state  in 
which  the  records  of  inhibitions  had  been  kept  since 
the  passing  of  the  Act  1581 ;  and  thereafter,  Uiat  the 
whole  papers  ought  to  be  laid  before  the  whole  Judges 
for  their  opinion.  The  parties  agreed,  to  save  expense, 
that  their  respective  agents 

"  should  make  a  joint  eearch  of  the  records,  from  the  pasting  of 
the  Act  above  written,  for  such  a  number  of  years  as  will  satisfy 
them  of  the  state  of  the  registers  at  that  period,  and  if  they 
deem  such  to  be  necessary,  to  examine  the  records  further ;  to 
continue  the  search  at  such  intervals  as  vriU  satisfy  the  parties 
in  what  way  the  registers  have  been  kept  down  to  the  present 
period ;  and  the  present  application  is  made  to  the  Court  to  in- 
terpone  their  authority  to  this  minute,  in  order  that  the  report 


to  be  made  up  mav  be  printed  and  given  into  process  for  the 
use  of  the  Court.* 

The  Court  having  interponed  their  authority  to  this 
agreement,  a  joint  inspection  of  the  records  took  place 
at  the  sight  of  the  agents,  who  gave  in  voluminous  ar- 
ticulate tables,  showing  the  nature  of  the  practice. 

The  result  of  the  investigation  having  been  sub- 
mitted, along  with  the  record,  to  the  consulted  Judges, 
the  Lord  Justice- Clerk  (Boyle),  Lords  Glenlee,  Mea- 
dowbank,  Medwyn,  Fullerton,  Moncreiff,  Jeffrey,  Cock- 
burn  and  Cuninghame,  returned  the  following  opi- 
nion : 

"  We  are  of  opinion,  that  in  this  case  the  defence  founded  on 
usage  ought  to  be  sustained. 

'*  It  appears  from  the  preamble  of  the  Act  1681,  cap.  119, 
introducing  the  registration  of  inhibitions  and  interdictions,  that 
it  was  passed  with  the  view  of  preventing  the  evils  which  had 
been  found  to  arise  from  tbe  falsification  of  the  dates  of  those 
prohibitory  writs,  and  of  enabling  the  lieges  to  ascertain  exactly 
the  disabilities  under  which,  by  the  force  of  such  writs,  any 
party  might  lie.  For  this  purpose  it  was  enacted,  that  all  in* 
hibitions  and  interdictions  should,  within  forty  days  after  their 
publication  and  execution,  be  produced  to  the  Sberiff-derk  of 
tbe  shire, — *  Quhilkes  letters  of  interdiction  and  inhibition, 
with  the  executions  thereof,  the  said  Sheriff-clerks  sail  enter 
in  their  registers.'  While  the  registration,  or  the  entry  of  tbe 
writs  in  the  register,  was  thus  declared  to  be  necessary,  no  ex- 
press rule  was  laid  down  for  the  form  of  such  entry ;  and  it 
would  appear  that  no  opportunity  was  afforded,  by  litigation  on 
the  point,  for  the  authoritative  determination  of  the  precise  form 
of  entry  which  the  Statute  required. 

'*  The  consequence  seems  to  have  been,  that,  from  a  very 
early  period,  a  considerable  latitude,  and  that  gradually  increas- 
ing, was  assumed  in  the  mode  of  carrying  the  regulation  into 
effect.  Nor  is  this  perhaps  to  be  wondered  at,  as  a  great  part 
of  the  letters  of  inhibition  consists  oF  words  of  style,  the  repe- 
tition of  which  in  the  re^ster  is  certainly  not  indispensable  for 
the  attainment  of  the  obgect  of  the  registration.  Accordingly, 
the  general  practice,  as  clearly  established  by  the  reports  in  pro- 
cess, was  introduced,  of  substituting  for  the  literal  insertion 
of  the  whole  letters  of  inhibition,  a  kind  of  abbreviate,  contain- 
ing what  might  be  considered  as  its  essentials,  and  omitting 
those  words  of  form,  which  were  immaterial  for  tbe  purpose  of 
publishing  the  disability  of  the  party,  and  identifying  the  date 
and  execution  of  the  writ  by  which  such  disability  was  imposed. 
And  in  this  particular,  as  might  be  expected,  the  practice  was  not 
uniform,  the  omissions  varying  in  the  different  registers,  pro- 
bably according  to  tbe  views  entertained  by  the  different  officers 
of  the  importance  or  non-importanoe  of  the  different  passages  of 
the  writ. 

'*  Without  entering,  however,  into  any  detail  of  the  com- 
parative extent  of  those  omissions,  we  must  hold  it  to  be  esta- 
blished by  the  inquiries  instituted  in  this  process,  that  from  the 
earliest  period,  the  literal  insertion  in  the  register  of  the  whole 
inhibition  and  executions,  was  not  in  practice  held  to  be  neces- 
sary. And  we  may  also  infer,  from  tbe  absence  of  any  liti- 
gation on  the  point,  that  this  latitude,  however  inexpedient 
and  objectionable  in  other  respects,  has  not  been  found  to  in- 
terfere materially  with  the  beneficial  operation  of  the  Statute. 

'*  In  these  circumstances,  considering  that  although  the  Sta- 
tute has  been  in  constant  observance,  there  bas  been  no  inflex- 
ible rule  as  to  the  precise  mode  of  observing  it, — ^that  abbreviates, 
fully  as  much  divested  of  the  mere  formalities  of  tbe  writ,  as 
that  employed  in  the  present  case,  have  been  held  in  practice  a 
sufficient  compliance  with  the  Statute, — and  above  all,  that  the 
omissions  are  not  such  as  in  any  way  to  frustrate  the  spirit  and 
object  of  the  enactment,  we  do  not  consider  oorselvee  war- 
ranted in  sustaining  the  objection  now  brought  forward  in  the 
present  case. 

**  In  coming  to  this  conclusion,  we  are  not  attributing  to 
practice  the  effect  of  dispensing  with  the  observance  of  the  Sta- 
tute, but  are  only  refusing  to  enforce  yrhaX  must  now  be  con- 
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sidered  a  highly  penal  construcrion  of  it  as  to  the  mode  of  ob- 
servance ;  to  which  construction  the  practice  of  centuries  has 
been  adverse.  And  we  are  the  less  disposed  to  adopt  that  con- 
struction in  the  present  case,  as  the  result  of  such  a  judgment 
must  necessarily  be  the  challenge  of  innumerable  securities,  and 
the  disturbance  of  innumerable  transactions,  on  which  the  most 
perfect  reliance  has  hitherto  been  placed. 

**  But,  in  expressing  this  opinion  on  the  point  now  sub- 
mitted to  us,  we  are  bound  to  notice  the  great  inexpediency 
(to  say  the  least)  of  permitting  the  continuance  of  that  very 
loose  practice  which  is  disclosed  by  the  reports  contained  in 
the  present  case.  As  the  registration  of  a  writ  is  properly 
a  matter  of  form,  it  is  of  great  importance  that  that  form  should 
be  imperative  and  unvarying;  and  that  as  little  as  possible 
should  be  left  to  the  discretion  of  the  parties  or  keepers  of 
the  record.  Such  discretion  is  in  itself  an  evil,  and  it  is  ap- 
parent, from  what  has  already  taken  place,  that  it  is  likely  to 
increase. 

*'  We  therefore  submit  it,  as  worthy  of  the  consideration  of 
the  Court,  whether  some  authoritative  rule  ought  not  to  be  laid 
down  tor  the  future  observance  of  the  Statute ;  either  by  de- 
fining the  form  of  the  abbreviate,  if  the  Court  shall  consider 
that  to  be  expedient,  or  by  taking  perhaps  the  safer  course,  and 
that  more  consistent  with  the  strict  construction  of  the  Statute, 
of  requiring  the  literal  insertion  of  the  whole  inhibition  in  the 
reeord." 

At  advising  of  this  date,  before  the  First  Division, 

Lord  GiiiieM, — I  must  enter  my  solemn  dissent  against  the 
judgment  at  which  the  consulted  Judges  have  arrived.  They 
appear  to  be  disinclined  to  go  against  what  is  termed  the  practice 
which  is  said  to  have  taken  place  in  this  matter ;  but  I  confess 
I  want  nerve  to  dissent  from  Acts  of  Parliament  While  Acta 
are  doubtful,  in  general  practice  will  regulate ;  but  the  practice 
which  will  so  regulate  must  not  have  originated  in  carelessness, 
nor  must  it  have  been  continued  from  carelessness.  Such  being 
my  opinion  as  to  the  practice  here,  I,  for  one,  feel  called  on,  in 
an  imperative  manner,  to  enter  my  protest  against  dispensing 
with  the  terms  of  the  Acts  of  Parliament.  The  consulted  Judges 
point  at  remedying  the  evil  by  an  Act  of  Sederunt  to  be  pawed 
by  your  Lordships.  They,  therefore,  admit  the  existence  of 
the  defect  which  is  complained  of;  and  I  do  think  it  a  strange 
thing  for  us  to  point  out  by  an  Act  of  Sederunt  what  is  so  ap- 
parent in  these  Acts,  at  the  same  time,  denying  that  there  is 
any  ground  for  comphiint  that  the  Acts  have  not  been  complied 
with.  I  shall  only  add,  that  my  opinion  is  decidedly  against 
that  of  the  coosuUed  Judges. 

Zord  President — So  is  mine.  I  can  easily  understand,  that 
where  an  Act  of  Parliament  is  doubtful,  its  construction  may 
be  regulated  by  practice,  but  I  see  no  doubt  in  the  terms  of 
these  Acts.  Our  opinions  are  of  little  consequence  now;  but  I 
confess  I  think  the  result  is  just  to  set  the  law  of  the  country 
at  defiance. 

Lord  Mackenzie*^-'!  am  of  the  same  opinion  as  the  consulted 
Judges. 

Lord  Corehouse. — I  agree  with  the  opinion  of  the  consulted 
Judges,  but  it  is  unnecessary  to  detail  the  reasons  I  have  for 
having  come  to  that  conclusion,  as  I  agree  with  the  grounds 
stated  in  the  opinion  which  has  been  returned.  I  do  not  think, 
however,  that  expenses  should  follow. 

The  Court  accordingly  pronounced  an  interlocutor 
in  terms  of  the  opinion  of  the  consulted  Judges. 

Lord  Ordinary,  Cockburn. — Act,  Dean  of  Faculty  (Hope), 
D.  M'Neill;  Hill  and  Thomson,  W.S.,  Agents Alt,  Solici- 
tor-General (Rutherford),  Moir;  H.  Handyside,  W.S.,  Agent. 
^N.,  C/erA.— rOD.F.l 


9M  March  1 838. 
First  Division. — (G.D.F.) 

No.  167. — Poor  John  Thomson,  Pursuer,  v.  Andrew 
DoDDS  and  Others,  Office-Bearers  of  the  United 
Incorporations  ofMar^fs  Chapel^  Defender Sn 

Exclusive  Privilege — Corporation — Aliment— 'Friendly  Society 
— Contract — Obligation ~  Trust — Charity  —  The  Ineorpora^ 
tion  of  St  Mary's  Chapel,  Edinburgh,  which  has  existed  from 
a  period  previous  to  the  Reformation,  has  certain  exclusive  pri- 
vileges, to  which  members  are  entitled  on  admission.  The  funds 
of  the  Incorporation  consist  of  fees  paid  on  the  entry  of  members: 
and  certain  pensions  or  allowances  were,  and  are  in  wont  to  be 
paid  annualfy  to  indigent  members,  and  the  widows  and  orphans 
of  deceased  members  in  decayed  circumstances  ;  and  during  a 
great  period  of  the  existence  of  the  Incorporation,  the  records 
furnish  numerous  instances  of  the  bestowal  of  such  allowances, 
the  rates  of  which  were  fixed  by  regulations  enacted  by  the 
Corporation — Held,  in  the  circumstances  of  the  ease,  and  on 
the  opinions  of  the  consulted  Judges,  that  a  member  admitted  to 
be  in  decayed  and  destitute  circumstances,  was  not  entitled  to 

.  claim  an  annuity  or  pension  from  the  funds,  as  a  matter  ^ 
right :  the  ground  qf  decision  being  laid  on  the  case  of  Patera 
son,  lOth  February  1803,  that  though  the  Incorporation  had 
been  in  the  immemorial  practice  of  aUoting  payments  to  indi" 
gent  members,  the  payments  were  made  as  matter  of  discretion, 
in  the  exercise  of  charity,  and  not  in  fulfilment  of  a  right  com^ 
petent  to  decayed  members — Action  to  that  effect  accordingly 
held  to  be  incompetent. 

Previous  to  the  Reformation,  the  sereral  incorpora- 
tions of  Edinburgh  had  funds  set  apart  for  maintaining 
the  service  of  the  altars  of  the  various  tutelary  siunts 
of  these  bodies ;  but  a  change  was  effected  in  this  re* 
spect  at  the  period  of  the  Reformation.  At  the  pre- 
sent time,  and  for  a  period  beyond  the  memory  of  man, 
these  united  incorporations  have  possessed  the  right 
of  working,  and  debarring  others  from  working,  within 
certain  limits  of  the  city,  besides  other  rights  and  pri- 
vileges secured  to  them  by  their  charters  and  seals  of 
cause.  Persons  qualified  in  terms  of  their  regulations, 
are  usually  admitted  members  of  the  incorporation  on 
payment  of  a  certain  sum  of  entrance  money  or  free- 
dom fine,  which  is  the  price  of  their  admission,  and  of 
their  share  in  the  exclusive  rights  and  privileges  of  the 
corporation.  The  united  corporations  at  present  pos- 
sess considerable  heritable  and  moveable  property, 
which  has  been  accruing  for  a  length  of  time  from  the 
payments  of  entrants,  and,  as  the  defenders  stated, 
part  of  the  revenue  seems  to  have  been  expended  in 
assisting  their  aged  and  infirm  poor,  and  the  widows 
and  orphans  of  deceased  members,  and  defraying  the 
expense  of  the  annual  management. 

The  pursuer,  who  is  sixty-six  years  of  age,  and  a 
slater  by  trade,  became  a  member  of  the  incorporations 
in  1797,  having  paid  on  his  entrance  £50,  being  the  sum 
then  demandable  as  freedom  fine.  He  had  of  late  sus- 
tained several  painful  illnesses,  which  disabled  hnm 
from  working  at  his  trade.  He  had  been  unsuccessful 
in  his  calling ;  and  having  failed  to  obtain  any  employ- 
ment suitable  to  his  impaired  health,  whereby  he  could 
subsist  himself,  he  presented  a  petition  to  the  incor- 
poration, praying  to  be  enrolled  as  a  pensioner,  accord- 
ing to  the  rules  of  the  incorporation,  c.  12,  §  2,  (see 
below).  This  application  was  tie  piano  refused  at  a 
business  meeting  of  the  incorporation.  The  pursuer 
then  raised  an  action  before  the  Sheriff  of  Edinburgh, 
in  which  he  complained  that  his  application  ought  not 
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to  have  been  de  piano  refused,  but  ought  to  have  been 
remitted  to  a  committee,  to  be  reported  on  according 
to  the  rules ;  and  he  contended,  as  a  matter  of  right, 
that  the  defenders  should  be  decerned  and  ordained 
to  *'  enrol  and  admit  him  as  a  pensioner,"  and  to  make 
payment  to  him  of  £6  yearly,  in  name  of  aliment  or 
pension,  to  be  continued  to  him  *<  during  his  life,  or 
until  he  be  otherwise  provided  for,"  '<  or  such  other 
sum,  less  or  more,  as  is  the  authorised  and  legal  al- 
lowance paid  in  name  of  aliment  and  pension,  or  other- 
wise, to  decayed  members  by  the  said  Incorporation  of 
Mary's  Chapel." 

Defences  were  given  in  to  this  action,  in  which  the 
United  Incorporations  did  not  deny  the  pursuer's  indi- 
gent circumstances,  but  they  stated,  that  no  member 
whatever  had  a  title  to  be  enrolled,  as  a  matter  of  right, 
as  a  pensioner  on  the  funds,  and  that  the  incorporation 
had,  in  assisting  the  poor  and  infirm,  always  applied 
their  funds,  from  motives  of  charity,  in  the  exercise  of 
their  own  uncontrolled  pleasure  and  discretion,  accord- 
ing as  the  applicant,  who  always  appeared  in  forma patL- 
perisy  seemed  to  them  to  be  worthy  or  not  of  assistance : 
That  the  incorporation  had  no  separate  scheme,  as 
some  societies  had,  into  which  contributions,  at  stated 
intervals  or  otherwise,  were  paid  for  the  benefit  of 
aged  and  infirm  members.  In  regard  to  widows,  there 
was  a  separate  scheme  for  their  benefit,  for  which  con- 
tributions were  levied  quarterly  from  the  contributors, 
who,  however,  in  this  respect,  had  an  option  to  accede 
to  the  scheme  or  not,  as  they  pleased.  They  further 
denied  that  the  petitioner's  application  ought  to  have 
been  remitted  to  a  committee  by  the  rules,  and  they 
pleadecL^l.)  The  Incorporations  of  Mary's  Chapel 
are  the  sole  and  uncontrolled  judges  of  the  disposal  of 
the  funds  of  the  incorporations,  in  all  questions  with 
members  applying  for  charity,  or  to  be  enrolled  as 
pensioners.  (2.)  The  deliverance  of  the  incorporations 
in  such  matters,  are  not  reviewable  by  courts  of  law. 
(3«)  Even  if  such  review  were  admissible,  it  could  not 
be  sufficiently  exercised,  without  making  those  exten- 
sive and  minute  calculations  to  ascertain  the  strength 
of  the  funds  of  the  incorporations,  and  the  future  con- 
tingencies to  which  they  may  be  exposed,  for  which  a 
court  of  law  has  no  data  to  proceed  upon. 

It  appeared  that  the  rules  (founded  on  in  the  sum- 
mons) adopted  and  passed  by  the  incorporation  on  26th 
July  1826,  and  which  were  sanctioned  in  terms  of  the 
set  of  the  burghi  contained  the  following  stipulations : 

**  §  1.  A  oommittee  shall  be  appointed  at  the  T^mmnrMm 
quarter  annually,  for  the  purpose  of  reporting  to  the  Martinmas 
quarterly  meeting  the  state  of  the  funds  of  the  Incorporations, 
so  as  to  regulate  the  rate  of  aUowance  to  widows  and  pen- 
aioners." 

**  §  2.  No  petition,  or  other  application  for  pecuniary  aid, 
shall  be  received  except  at  a  quarterly  meeting.  The  petitions 
shall  be  duly  subscribed  by  the  applicants  themselves,  or  some 
other  person  of  good  character,  and  the  necessity  or  circum- 
stances of  the  petitioners  shall  be  attested  by  two  members  of 
the  Incorporations.  When  application  is  made  for  enrolment 
as  a  pensioner,  the  petition  shall  be  remitted  to  a  oommittee, 
who  shall  inquire  into  the  situation  of  the  petitioner,  and  re- 
port thereupon  to  the  next  quarterly  meeting,  when  the  peti^ 
tion  shall  be  reconsidered  and  disposed  of  by  the  meeting." 

"  §  6.  All  pensions  and  supplies  shall  be  paid  to  the  persons 
themselves,  to  whom  the  same  are  granted,  and  shall  on  no  ac- 


count whatever  be  applied  to  pay  their  debts,  or  to  any  other 
use  than  for  their  actual  subsistence. 

"  The  rates  allowed  to  pensioners  shall  at  present  be  as 
under : 

'*  To  a  member,  £15 ;  to  the  widow  of  a  member,  £10,  with 
an  allowance  of  £1  for  coals  to  each  widow;  to  a  son  or 
daughter  of  a  member,  £5,  with  an  allowance  of  10s.  to  each 
for  coals." 

''  §  7.  For  the  funeral  of  pensioners :  For  each  male  or  fe- 
male pensioner,  £5.  5s. ;  for  each  child  above  five,  and  under 
ten  years  of  age,  £3.  3s.  s  for  each  child  under  five  years  of 
age,  £2.  2s." 

The  separate  widows'  scheme,  c  14,  contains  the 
following  provisions : 

"  §  5.  After  the  expiry  of  the  said  period  of  accumulation, 
the  widows  of  such  members  as  shall  have  contributed  for  that 
length  of  time,  shall  be  entitled,  as  matter  of  right,  both  to  such 
annuity  from  this  fund,  as  shall  be  fixed  upon  by  the  contribu- 
tors, and  to  the  annuity  paid  to  widows  from  the  common  funds 
of  the  Incorporations,  both  annuities  commencing  at  the  first 
quarterly  meeting  at  which  the  death  of  the  contributor  shall  be 
reported." 

**  §  6.  No  widow  shall  be  entitled  to  an  annuity  from  this 
fund,  unless  her  husband  shall  have  contributed  for  as  many 
years  as  the  fund  was  in  accumulating,  or  unless  she  has  contri- 
buted after  her  husband's  death  for  such  a  period  as,  added  to 
the  time  during  which  her  husband  contributed,  shall  be  equal 
to  the  period  of  accumulation,  without  prejudice,  however,  to 
such  widow's  claim  to  be  placed  upon  the  common  funds  of  the 
Incorporations,  according  to  the  existing  regulations.  But,  up- 
on such  widow  making  up  her  husband's  contributions  after  his 
death,  as  aforesaid,  she  shall  then  be  entitled,  as  a  matter  of 
right,  to  annuities  from  both  funds,  the  same  as  if  her  husband 
had  contributed  during  his  life  for  the  whole  of  the  requisite 
period." 

The  SheriflP  having  sustained  the  first  two  defences, 
the  present  advocation  was  brought,  in  which  a  record 
was  made  up. 

In  the  revised  condescendence  for  the  pursuer  he 
averred,  that  it  was  the  practice  of  the  incorporatioD, 
ever  since  the  Reformation,  to  allot  pensions  to  decayed 
members,  and  widows  and  children,  and  that  laws  in 
this  respect  had  been  passed  from  time  to  time :  That 
no  one  in  such  a  situation  as  he  was,  ever  had  been 
refused ;  and  that,  though  the  amount  of  pension  some- 
times varied,  the  fluctuation  depended  on  the  amount 
of  revenue  at  the  time,  but  no  arbitrary  discretion  ever 
obtained  in  alloting  such  pensions. 

The  respondents  in  the  advocation,  and  in  addition 
to  the  previous  statements  in  the  defences  in  the  She- 
rifiT  Court,  entered  more  fully  into  the  practice  of  the 
corporation  in  regard  to  distributing  pensions,  from 
which,  they  alleged,  it  appeared  that  for  two  hundred 
years  back,  the  records  bore  innumerable  instances  of 
pensions  having  been  bestowed  from  charitable  and  dis- 
cretionary motives,  but  ^hat  not  one  instance  occurred 
in  which  either  charity  had  been  given  to,  or  required 
by  an  applicant  as  a  matter  of  right ;  and  that  petitions 
for  such  charity  were  always  treated  in  a  summary 
manner.  There  never  was  at  any  time  a  fixed  table 
of  pensions,  but  the  charity  of  the  corporation  depend- 
ed on  the  state  of  the  funds,  and  the  wiU  of  the  several 
meetings  of  the  corporation. 

It  appeared  that  the  incorporation,  when  examined 
before  the  late  Burgh  Commission,  deponed,  **  That 
the  fund  of  the  incorporation  was  raised  from  the  efi- 
try-money  of  members;**  and.  "that  the  fund  is  ap- 
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plied  towards  the  support  of  decayed  members,  widows 
and  children.  The  members  at  present  receive  an  an- 
nuity of  £10,  widows  £9,  sons  and  daughters  of  de- 
ceased members,  £4.  10s.  The  charity  thus  paid  for 
the  year  ending  at  Lammas  1833,  amounted  to  £701. 
15s.  6d.,  there  being  nine  members,  sixty  widows,  and 
thirty-two  sons  and  daughters.  The  fund  is  no  other- 
wise applied,  except  in  the  repair  of  property,  and  ex- 
pense of  management." 

In  1820,  the  corporation  enacted  that  a  fund  should 
be  set  apart  for  widows,  which  fund  was  to  be  realised 
by  withholding  the  usual  discretionary  charities  for 
five  years,  and  by  compelling  entrants  to  pay  a  con- 
tribution to  the  scheme  on  their  entry,  which  should 
entitle  their  widows,  as  a  matter  of  right,  to  a  certain 
pension  out  of  this  separate  fund,  in  addition  to  such 
further  charity  as  the  corporation,  in  their  discretion, 
should  allow  at  their  meetings.  In  1824,  the  present 
pursuer  moved  in  the  corporation,  that  a  committee 
should  be  appointed  to  consider  the  propriety  of  esta- 
blishing a  fund  for  aged  members.  The  matter  was 
referred  to  a  committee,  but  the  plan  was  rejected 
by  the  incorporation,  on  the  report  of  the  committee. 
In  regard  to  the  regulations  of  1826,  it  was  stated  that 
they  were  discretionary,  as  was  evident  from  the  se- 
cond section,  and  that  in  regard  to  the  pursuer's  claim, 
the  corporation  had  seen  cause  to  refuse  his  applica- 
tion, on  a  minute  investigation  of  the  circumstances. 

Excerpts  were  taken  from  the  books  of  the  corpora- 
tion from  1683  to  the  present  period,  from  which  it 
appeared  that  the  petitions  for  pensions  remitted  to  a 
committee  or  subsequent  meeting,  amounted  to  ninety- 
five  ;  petitions  decided  on,  after  having  been  so  remit- 
ted and  reported  on — ^were  granted,  fifty-eight,  refused 
twenty-nine — in  all  eighty-seven;  petitions  decided 
on  deplanoy  when  presented,  were:  granted  two  hun- 
dred and  fourteen,  refused  sixty-seven — in  all  two 
hundred  and  eighty-one ;  and  charity  principle  recog- 
nised and  acted  on  in  two  hundred  and  seven  instances. 

The  advocator/^^cJMi^l.)  The  incorporation  hav- 
ing, by  its  bye-laws  and  regulations,  fixed  certain  rates 
and  annuities  to  their  decayed  members  and  widows, 
such  members  possess  2ijus  exigendi  in  these  rates  and 
annuities,  and  are  entitled  to  enforce  the  same  in  a 
court  of  law.  (2.)  The  general  circumstances  of  the 
incorporation — the  extent  of  its  fundfr— the  sources 
from  which  they  proceed — ^the  purposes  to  which  they 
are  applied — the  regulations  with  regard  to  pensions, 
with  the  exactions  from  entrants  made  in  contemplation 
of  the  same — are  more  than  sufficient  to  constitute  <'  an 
agreement  and  an  arrangement  between  this  society 
and  every  individual  member  of  this  society ;  and  so 
long  as  the  arrangement  oontinues  in  force,  every 
member  has  a  right  to  the  benefit  of  it;  and  if  that 
benefit  is  attempted  to  be  withheld,  he  is  entitled  to 
come  to  a  court  of  justice  for  the  purpose  of  claiming 
redress :"  See  Lord  Ch.  Lyndhursf  s  speech  in  Scot- 
land V.  Fieshers  of  Glasgow,  3  W.  and  S.»  p.  209*  (3.) 
The  incorporation  is  not  entitled  to  Exercise  an  arbi- 
trary discretion  in  dealing  with  applications  for  relief, 
but  is  bound  to  grant  the  regular  pension  to  all  who 
are  in  circumstances  such  as  the  advocator ;  and  where 
it  refuses  to  do  so,  its  decisions  are  subject  to  the  con- 
trol of  the  courts  of  Liw.   (4.)  The  advocator's  petition 


was  never  competently  either  considered  or  refused. 
It  was  ultra  vires  of  the  meeting  of  18th  November 
1833  to  take  it  into  consideration  at  all,  and  it  ought 
to  have  been  remitted,  to  be  investigated  by  a  commit- 
tee, and  have  been  disposed  of  by  the  meeting  held  in 
the  month  of  February  following.  (Laws,  c.  14,  §  5,  6.) 
The  respondents  pleaded — (1.)  The  pensions  paid 
by  the  defenders  to  their  poor  being,  according  to  the 
law  and  practice  of  the  corporation,  mere  charitable 
donations,  which  it  is  discretionary  with  them  to  give 
or  to  withhold,  the  pursuer  has  no  legal  right  to  any 
pension  from  them,  and  his  action  for  enforcing  that 
demand  is  destitute  of  any  relevant  grounds  which  the 
law  can  support ;  and,  (2.)  The  pursuer,  as  a  member 
of  the  corporation,  is  bound  by  the  laws  and  regula- 
tions thereof:  one  of  which  is,  that  all  applications  for 
pensions  shall  be  disposed  of  by  the  meeting  at  which 
they  are  presented,  and  the  meeting  which  took  his 
petition  into  consideration  having  disposed  of  it,  by 
refusing  to  grant  him  a  pension,  that  resolution  is  con- 
clusive of  the  matter,  and  the  pursuer's  attempt  to  bring 
it  before  a  court  of  law,  in  the  shape  of  an  action,  is 
utterly  illegal,  Incompetent,  and  groundless. 

"  6th  March  1837 The  Lord  Ordinary  having  considered 

the  process,  and  heard  parties,  advocates  the  cause:  Finds  that 
the  pursuer  has  no  legal  right  to  an  annuity  from  the  United 
Incorporation  of  St  Mary's  Chapel ;  sustabs  the  defence,  a»- 
soilzies  the  defenders  from  the  conclusions  of  the  libel,  and  de- 
cerns :  Finds  the  pursuer  liable  in  expenses,  both  in  this  Court 
and  in  the  Sheriff  Court ;  appoints  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  to  report. 

"  Note, — The  Lord  Ordinary  put  it  to  the  pursuer  at  the  de- 
bate, whether  it  was  worth  his  while  to  insist  upon  his  sixth 
plea,  the  sustaining  of  which  could  only  have  the  efiect  of 
sending  him  back  to  renew  his  claim  to  the  corporation^  pro- 
bably with  no  better  success,  and  he  understood  it  to  be  aban- 
doned. 

"  On  the  merits,  the  Lord  Ordinary  does  not  proceed  on  the 
personal  circumstances  in  the  pursuer's  situation,  hot  on  this, 
that  let  him  be  ever  so  old,  ill  and  destitute,  he  has  no  legal 
right  to  any  annuity,  and  that  whatever  the  incorporation  may 
have  done,  or  may  do,  as  to  conferring  pensions  on  their  mem- 
bers, this  is  mere  discretionary  charity.  Neither  Scotland's 
case  nor  any  other  applies  to  the  circumstances  of  this  one." 

The  advocator  reclaimed. 

Solicitor' Generalf  for  respondents,  argued,  that  the 
present  was  a  different  case  from  the  case  of  Scotland^ 
decided  in  the  House  of  Lords.  In  adjudging  that 
case,  which  was  a  special  one,  the  Court  went  on  the 
circumstance  that  the  master -court  empowered  the 
committee  to  grant,  and  to  extend  the  amount  of  al- 
lowance ;  and  consequently,  it  was  held  to  have  been 
rightly  pleaded,  that  as  there  was  a  power  to  extend 
the  amount,  there  was  no  power  to  diminish  or  to 
disallow.  This  Lord  Lyndhurst  held  to  be  of  the  na- 
ture of  an  agreement,  which  bound  the  corporation, 
and  on  the  faith  of  which  the  party  had  become  a 
member;  but  the  same  element  was  awanting  here. 
The  case  of  Paterson  against  the  Corporation  of  Skin- 
ners, the  House  of  Lords  held  to  have  been  well  de- 
cided ;  and  the  latter  case  would  have  formed  the 
rule  for  Scotland's  case,  had  it  not  contuned  the  spe- 
>  cialty  just  noticed.  The  Court  of  review,  in  deciding 
Scotland's  case,  took  especial  care  to  lay  it  down,  tliat 
I    it  was  not  to  be  understood  as  derogating  from  the 
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principle  in  Patenon.  The  Court  of  Session  there 
held,  in  circumstances  identical  with  the  present,  that 
they  had  no  right  to  interfere  with  the  corporation  in 
the  distribution  of  its  funds,  according  to  their  accus- 
tomed mode  and  discretion* 

Dean  ofFacuUy^for  the  advocatoTf  founded  entirely 
on  the  case  of  Scotland,  as  decided  in  the  House  of 
Lords,  and  likewise  on  the  specialty  derived  fVom  the 
answers  of  the  respondents  to  the  inquiries  of  the  late 
Burgh  Commissioners. 

The  advocator  reclaimed*  At  advising,  on  8th  De- 
cember, 

Lord  President. — I  think  it  unoecestary  to  go  into  any  ge- 
neral principles ;  therefore,  I  just  take  the  rule,  c.  12,  '§  2, 
which,  to  my  mind,  implies  that  decayed  members  are  to  have 
a  right  to  charity,  and  that  the  amount  only  was  to  bit  in  the 
discretion  of  the  corporation. 

Lord  GUlies, — I  consider  the  Lord  Ordinary's  interlocutor 
to  be  wrong,  and  I  cannot  subscribe  to  the  sentiments  in  the 
note,  if  they  are  to  be  laid  down  abstractly.  I  go  on  the  state- 
ment of  the  respondents  themselves  to  the  burgh  oommission- 
ers,  in  which  they  explicitly  avow  the  nature  of  the  fund  and 
Its  application ;  and  if  any  doubt  remained,  it  is  explained  by 
the  rules.  I  think  the  case  of  Scotland  is  quite  in  point,  for  it 
appears  to  me  that  the  rules  in  both  are  alike ;  and  it  seems  to 
roe  dear,  that  this  person  became  a  member  of  the  corporation 
In  the  confident  belief  that  he  had  a  title,  as  a  matter  of  right,  to 
be  put  on  the  poors'  roll,  whenever  he  should  be  disabled,  or 
become  poor,  indigent  and  destitute.  Supposing  he  were  going 
on  the  palish,  I  should  sa^  that  the  parish  has  a  good  title  of 
relief  against  the  corporation  for  bis  aliment.  I  shidl  not  go 
over  the  case  of  Scotland ;  and  I  shall  only  say  that  I  quite 
agree  with  the  doctrine  expressed  by  Lord  Lyndhurst  in  de- 
ciding that  case,  and  accordingly,  I  think  the  Lord  Ordinary's 
interlocutor  ought  to  be  altered. 

Lord  Mackenzie — There  may  be  some  difficult v  in  the  case, 
but  I  confess  I  think  the  corporation,  in  giving  charity,  never 
suppoaed  they  were  to  be  controlled  in  the  exercise  of  it ;  and  I 
think  there  is  danger  to  be  apprehended  to  the  corporation  in 
introducing  a  new  arrangement  Charity  cannot  be  daimed  in 
the  general  case,  else  it  cannot  be  called  charity.  Stair  says, 
you  cannot  poind  for  kindness ;  and  I  would  say,  if  there  be  a 
legal  right,  charity  marches  out  of  the  door.  There  can  be  no 
ri^t  where  there  is  charity ;  and  I  think  the  same  rule  holds  in 
regard  to  corporations,  in  this  respect,  as  among  individuals. 
Now,  can  we  lay  down  this  as  a  general  rule,  that  persons  catling 
themsdves  fit  objects,  shall  receive  charity  from  a  public  body  ? 
Should  we  hold  an  action  of  this  nature  good,  if  it  were 
brought  against  the  Faculty  of  Advocates  by  a  member  of  that 
hody,  because  that  body  does  generally  bestow  charity?  Ac- 
tions must  be  founded  on  ri^t,  not  on  charitable  claims.  I 
cannot  look  at  these  papers  without  seeing  that  this  corpo- 
ration never  contemplated  the  idea  of  an  original  or  prospec- 
tive constitution  merely  to  assbt  decayed  members,  but  that 
in  giving  pensions  they  gave  them  as  mere  matters  of  charity, 
entirdy  >vitbin  their  own  discretion.  It  is  evident  to  me, 
that  the  primary  object  of  the  fund  was  to  secure  their  cor- 
porate privileges,  and  nothing  else.  A  practice  crept  in  of 
giving  charity,  which  has  continued  to  this  time;  bur  I  ean- 
not  look  upon  these  rules  in  the  same  light  as  if  it  were  an 
assurance  to  decajred  members  to  assist  them  in  their  indigence. 
Such,  in  my  opinion,  is  not  consistent  with  the  practice,  nor  do 
I  think  it  ever  was  intended  as  a  matter  of  right.  Lord  Gillies 
thinks,  that  because  a  certain  rate  was  to  Im  given,  therefore, 
decayed  members  had  right  to  a  pension.  That  might  be  true, 
if  we  assume  that  the  constitution  has  dways  been  for  chari- 
Uble  purposes;  but  I  think  the  practice  demonstrates  the  con- 
trary ;  and  in  passing  regulations,  they  were  merely  ruling  the 
disposd  of  what,  in  their  discretion,  was  to  be  given  in  charity. . 
We  must  take  the  rules  together;  and  I  cannot  sever  one  rule' 
from  another.  Scotland's  case  was  not  intended  to  reverse  that 
of  Peterson,  as  Lord  Lyndhurst  expresdy  says,  in  dedding 


Scotland's  case ;  and  I  cannot  agree  with  Lord  Oilh'es,  that  be> 
cause  a  corporation  has  laid  down  rules  for  its  own  ammge- 
ments,  pensions  are  to  be  forced  from  it  in  the  name  of  charity. 
Lord  Corehouw.^^J  agree  with  Lord  Mackenzie,  in  thinking 
that  the  case  of  Paterson  ought  to  regulate  the  dedsion  of  tbig 
case,  and  that  the  funds  of  the  corporation  were  entirely  at  the 
discretion  of  the  body  in  the  application,  and  that  no  member 
had  any  title  to  be  put  on  the  poors'  roll  as  a  matter  of  right. 

The  Court  being  divided  in  opinion,  their  Lordships 
ordered  parties  to  box  cases  for  the  opinions  of  the  oUier 
Judges. 

Lord  Justice-Gerk  (Boyle),  Lords  Glenlee,  Mea^ 
dowbank,  Medwyn,  Jeffirey  and  Cuninghame>  return- 
ed the  following  opinion : 

**  We  are  of  opinion,  that  the  interlocutor  of  the  Lord  Ordi. 
nary  is  right,  and  ought  to  be  adhered  to.  Looking  to  the 
nature  and  object  of  this  fund,  and  the  proceedings  of  the  incor- 
poration in  the  management  and  disposal  of  it,  for  at  least  a  cen- 
tury and  aohdf,  it  appears  to  have  been  considered  by  the  mem- 
bers as  a  charitable  fund  merely,  to  be  administered  by  the 
incorporation,  according  to  their  sound  discretion,  on  the  investi- 
gation of  the  drcumstances  of  each  individual  case,  and  inquiry 
into  the  persond  conduct  of  the  applicant,  and  that  the  members 
had  no  legal  ddm  to  relief,  as  under  any  specid  contract  with, 
or  undertaking  by  the  incorporation,  in  virtue  of  tbdr  member- 
ship, nor  upon  the  prindple  of  a  routud  benefit  sodety,  where 
each  contributor  has  a  right  to  a  certain  specific  payment  on  the 
occurrence  of  the  casudty  entitling  to  the  relief,  in  return  for 
the  contribution  to  the  funds,  made  on  a  odculation  of  the  risk. 
Here  the  payment  made  by  Mch  member,  at  entering  with  the 
incorporation,  was  to  obtdn  vduable  exclusive  privileges  con- 
nected  with  their  employments  as  tradesmen,  and  the  cldm  up- 
on the  charity  of  the  incorporation,  is  only  an  additiond  advan- 
tage acquired  by  them  as  members,  but  to  be  dispensed  accord- 
ing to  the  sound  discretion  of  the  incorporation.  This  opinion 
does  not  run  counter  to  the  judgment  in  the  case  of  Scotland, 
just  as  little  as  that  case  did  to  the  previous  case  ai  Paterson. 
There  is  a  clear  distinction  between  them,  which  was  well 
pointed  out  in  the  case  of  Scotland,  and  the  iriaterial  &ctB  in  the 
present  case  resemble  in  dl  respects,  those  of  the  case  of  Pater- 
son, and  warrant  a  dmilar  dedsion. 

'*  We  do  not  say  that  in  no  case  ought  this  Court  to  interfere 
in  controlling  the  conduct  of  an  inoorporation  in  the  manage- 
ment of  their  charity  funds,  on  the  oompldnt  of  a  member 
whose  ddm  had  been  refused,  but  it  could  be  only  in  a  very 
gross  case  of  unjust  rejection,  prooeeding  from  aome  obrioos 
and  unquestionable  motives  of  persond  ill  wiU,  disregarding  en- 
tirely the  grounds  of  the  application,  such  as  can  scarody  be 
conceived  to  influence  such  a  body  relative  to  such  a  clsim, 
where  we  believe  the  fault  is  much  oftener  that  of  listening  to 
importunate  solicitations,  and  being  over  liberd  than  niggardly 
in  dispendng  charity.  The  few  cases  tliat  have  ever  been 
brought  before  the  Court,  nmilar  to  the  present,  mark  well  both 
the  conduct  of  incorporations,  and  the  opinions  of  the  memben 
as  to  their  rights  in  this  matter :  and  we  are  of  opinion,  that  it 
would  be  ruinous  to  such  charitable  institutions,  if  thdr  funds 
were  liable  to  be  diminished  by  resisting  cldms  of  this  kind  in 
a  court  of  law,  even  if  they  should  be  uniformly  soccessfuL 
Actions  would  be  rdsed,  not  because  the  pursuer  expected  to 
obtdn  a  judgment  in  his  favour,  hut  to  compel  the  incorpora- 
tion to  yield  rather  than  oont^st  the  matter  with  a  party  on  the 
poors'  rolL" 

Lords  Fullerton,  Mondreiff  and  Cockbum : 

**  We  concur  in  the  above  opinion,  with  this  explanation, 
that  though  perfectly  satisfied  of  the  right  of  the  Court  to  en- 
tertdn  and  investigate  any  charge  of  a  misappropriation  of  the 
funds  of  the  incorporation,  we  are  not  able  at  present  to  antici- 
pate any  drcumstances  in  which  the  refvnl  of  the  tnoorporatioo 
to  grant  relief  to  one  of  their  members,  could,  consistently  with 
the  grounds  of  that  opbiioo.  justify  the  iot^rfereoM  of  thf 
Court," 
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At  advising  again  of  this  date. 

Lord  Mackenzie, — I  agree  with  the  opinion  returned  hy  Lord 
Fullerton. 

Lord  Corehottse, — I  have  the  same  opinion  as  the  other 
Judges. 

Lord  President  and  Lord  Gillies  remained  of  the  opinion  pre- 
viously expressed. 

The  Court  accordingly  found  in  terras  of  the  opi- 
nions of  the  consulted  Judges,  and  adhered  to  the  in- 
terlocutor of  the  Lord  Ordinary. 

Authorities  for  Advocator.^  Scotland  v.  Fleshers  of  Glas- 
gow, 31st  January  1626 ;  House  of  Lords,  20th  June  1628, 
W.  and  8.  App.  Cases,  Vol.  III.  p.  209.  Tannachy,  not  re- 
ported, but  noticed  in  Appeal  Case  for  Scotland :  See  Session 
Papers.     Stair,  B.  I.  tit,  3,  §  5. 

Authority  for  Respondents. — Paterson,  F.C  ,  lOth  February 
1803. 

Lord  Ordinary,  Cockbum. — Act.  Dean  of  Faculty  (Hope), 
John  Robertson,  B.  R.  Bell;  L.  M.  Macara,  W.S.,  Agent. — 
Ait.  Solicitor- General  (Rutherfurd),  Bucbanan  ;  Alexander 
Gifford,  S.S.C,  Agent B.,  CfcrA— [G.D.FJ 


9th  March  1838. 

First  Division (G.D.F.) 

No.  168. — FaANcia  Grahame,  v.  J.  F.  Gosdon,  W.S., 

and  Othebs. 

Process — Record,  Closing  of-^MuUiplepoindlng — A.  S.,  11th 
July  1828,  §  60 — Decree — Reponing — A  claimant  in  a  pro- 
cess of^multiplepoinding  is  not  bound  to  close  the  record  until 
he  has  had  a  reasonable  time  for  considering  the  revised  con- . 
descendence  of  the  fund  in  medio  lodged  by  the  raiser. 

Grahame,  a  creditor  of  Mr  Gray  of  Carse,  raised  a 
process  of  multiplepoinding  in  name  of  Proctor,  the  ju- 
dicial factor  on  the  estate,  and  when  it  came  into 
Court,  lodged  a  condescendence  of  the  fund  in  medio. 
Appearance  was  made  for  Mr  J.  Farquhar  Gordon, 
AV.S.,  and  for  the  heirs  of  Sir  William  Nairne,  Bart., 
claimants,  and  for  Mr  Proctor,  the  nominal  raiser; 
and  an  order  was  pronounced  on  the  former,  and  upon 
Mr  Grahame,  to  lodge  condescendence  and  claims,  and 
on  the  common  debtor  to  revise  the  condescendence 
of  the  fund  prepared  by  Mr  Grahame.  The  claim- 
ants accordingly  lodged  their  papers,  and  the  same 
y^ete  revised  with  the  view  of  making  up  a  record ;  but 
the  common  debtor  failed,  after  repeated  orders,  to  re- 
vise the  condescendence  of  the  fund  in  medio. 

Upon  the  8th  of  February,  the  Lord  Ordinary  made 
avizandum  with  the  revised  claims,  and,  at  same  time, 
ordained  Mr  Proctor  to  lodge  his  accounts  and  state  of 
intromissions  within  eight  days.  Upon  the  10th  of 
February,  the  Lord  Ordinary  appointed  the  cause  to 
be  enrolled,  to  close  the  record ;  and  upon  the  21st 
of  the  same  month,  the  case  was  in  the  roll  for  that 
purpose.  At  the  calling  of  the  cause,  Mr  Proctor 
lodged  his  revised  paper,  and  Mr  Grahame  thereupon 
declined  to  close  the  record  until  he  had  had  an  oppor- 
tunity of  considering  it,  and,  in  terms  of  the  60th  sec- 
tion of  the  consolidated  Act  of  Sederunt,  11th  July 
1828,  craved  "a  reasonable  time  and  opportunity  for 
revision  and  adjustment.**  The  Lord  Ordinary,  how- 
ever, "  appoints  Mr  Grahame  to  close  the  record  to- 
morrow." Mr  Graliame  having  declined  to  obtemper 
ibis  order,  his  Lordship,  23d  February,  dismissed  his 
clsdm,  and  found  him  liable  in  expenses. 

SCOTTISH  JURIST. 


Mr  Grahame  then  reclaimed -to  the  Inner- House, 
and  contended,  inter  alioj  that  before  closing  the  re- 
cord, he  was  entitled  to  see  the  revised  condescen- 
dence of  the  fund  in  medio  for  a  "  reasonable"  time  ; 
that  it  was  possible  the  consideration  of  that  paper 
might  induce  him  to  vary  or  alter  his  own  revised 
paper;  and  if  he  once  closed  the  record,  he  would 
only  get  it  opened  up  on  cause  shown,  and  on  pay- 
ment of  expenses ;  that  the  allowing  him  tme  day  to 
consider,  was  not  a  <<  reasonable"  time,  as  allowed  by 
the  Act ;  and  that  in  practice  in  the  Outer-House,  not 
less  usually  than  eight  days  were  given,  before  a  party 
would  be  judicially  ordered  to  close. 

Lord  Corehouse  remarked,  that  he  certainly  conceived  it  to 
be  somewhat  hard  for  a  claimant  to  be  compelled  to  dose  a 
record  without  having  a  reasonable  time  afforded  him  for  con- 
sidering tbe  revised  condescendence  of  the  fund  in  medio*  It 
might  happen  that  a  perusal  of  that  paper  would  induce  him  to 
make  alterations  in  his  own  revised  claim,  or  he  might  he  sa- 
tisfied that  tbe  funds  were  insufficient  to  meet  all  demands,  and 
on  that  account  indisposed  to  litigate  further.  A  party  was  en- 
titled to  a  "  reasonable"  dme  by  the  Act,  and  he  did  net  think 
that  one  day  was  a  "  reasonable'*  time.  The  practice  in  the 
Outer-House  was  undoubtedly  to  allow  eight  or  ten  days,  and 
he  thought  there  were  no  sufficient  reasons  afforded  in  this  case 
for  deviating  from  the  ordinary  rule.  On  the  contrary,  the  delay, 
if  any,  had  been  produced  hy  the  common  debtor  not  complying 
with  the  repeated  orders  of  Court,  for  which  neglect  the  daim- 
ant,  Mr  Grahame,  was  not  responsible. 

The  Lord  President  and  Lord  Gillies  concurred. 

The  interlocutors  appointing  the  record  to  be  closed, 
and  dismissing  the  claim,  were  accordingly  recalled^ 
and  the  case  sent  back  to  the  Lord  Ordinary,  with  in- 
structions to  allow  the  reclaimer  tiU  the  third  sede* 
runt-day  in  May  following  to  adjust  the  record. 

Lord  Ordinary,  Cockbum. — For  Mr  Grahame,  Maidment ; 

J.  J.  Fraser,    W.S.,  Agent For  J.  F.  Gordon,  A.  Wood ; 

Cameron  and  Ogilvie,  W.S.,  Agents — For  Naime*s  Heirs, 
H.  J.  Robertson;  Pearson  and  Robertson,  W.S.,  Agents — Afr 
Napier,  Clerk fG.D.F.J 


9th  March  1838. 
Second  Division. — (J.D.M.) 

No.  169. — William  Fotberinoqam,  Junior,  James 
Ballingall,  Andrew  Nairn,  and  George  Tod, 
Petitioners  and  Complainers,  r.  Stephen  Wil- 
liamson, Toum-clerh  ofNewhurghy  Respondent. 

Burgh — Town  -  Clerk — Powers — Records — Extracts— Petition 
and  Complaint —  The  agent  for  a  party  in  a  private  suit  Aav- 
ing,  for  the  purposes  of  the  suit,  demanded  from  the  toum- 
clerk  of  Newburgh  certain  extracts  from  the  council  records, 
which  were  refused ;  and  having  thereafter  made  application 
for  the  same  extracts,  along  with  other  burgesses,  for  the  al- 
leged purpose  of  using  them  in  an  action  of  reduction  of  an 
election  of  councillors,  and  the  clerk  having  still  refused  them — 
On  a  petition  and  complaint  against  him,  held  that  he  was  war- 
ranted in  refluing  the  extracts  as  originally  required,  but  was 
bound  to  give  them  for  the  purpose  subsequently  alleged;  and 
in  the  circumstances,  the  petition  and  complaint  refused. 

This  was  a  petition  and  complaint  against  the  town- 
clerk  of  the  burgh  of  Newburgh,  for  refusal  of  extracta 
from  the  council  records  of  the  burgh.  The  petition- 
ers designed  themselves  as  **  all  burgesses,  and  duly 
registered  municipal  electors,  under  the  Act  3d  and 
4th  William  IV.  cap-  76,  of  the  burgh  of  Newburgh, 
in  the  coanty  of  Fife,  the  said  Andirew  Nairn  being 
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also  a  present  town-councillor  of  the  said  burgh."  They 
set  forth.  That  at  a  meeting  for  the  election  of  town- 
councillors  of  the  burgh,  on  7th  November  1837,  the 
petitioner,  Ballingall,  appeared  and  tendered  his  vote 
for  certain  persons  to  be  town-councillors  of  the  burgh, 
which  TOte  was  received  and  reckoned  by  Thomas 
Lyell,  the  acting  chief  magistrate,  and  the  respondent 
as  town-clerk :  That  at  a  meeting  for  a  new  election 
of  a  town-councillor,  on  Uth  November  1837,  Ballin- 
gall appeared  and  tendered  his  vote  for  the  other  peti- 
tioner, William  Fotheringham,  junior,  to  be  a  town- 
councillor,  but  which  vote  the  said  Thomas  Lyell,  the 
acting  chief  magistrate,  and  the  respondent,  the  offici- 
ating town-clerk,  unlawfully  refused  to  receive ;  and 
which  vote  would,  if  received,  have  been  sufficient  to 
have  carried  the  election  of  Fotheringham :  That  in 
consequence  of  an  equality  of  votes  at  that  election, 
another  meeting  was  held  for  a  new  election  on  14th 
November  1837,  when  Ballingall  again  appeared  and 
tendered  his  vote  for  Fotheringham,  but  which  vote 
the  said  Thomas  Lyell,  the  acting  chief  magistrate, 
and  the  respondent,  again  unlawfully  refused  to  receive, 
in  consequence  of  which  George  White,  shipmaster  in 
Newburgh,  was  declared  to  be  duly  elected  by  a  majo- 
rity of  one  vote :  That  White  was  sworn  in  as  a  coun- 
cillor at  an  earlier  hour  than  that  fixed  for  the  purpose ; 
and  that  a  protest  had  been  taken  by  Fotheringham, 
and  Tod  one  of  the  present  petitioners,  and  intimation 
made  of  an  action  for  penalties  under  the  Statute: 
That  intimation  of  this  had  been  made  to  Mr  Lyell, 
the  acting  magistrate,  and  to  the  respondent ;  and  tliat, 
in  order  to  enable  the  petitioners  to  raise  actions  for 
penalties,  and  for  reduction  of  the  election,  it  was  ne- 
cessary that  they  should  have  access  to  the  minutes  of 
the  town- council,  or  to  extracts  of  these  minutes :  That 
with  this  view.  Tod,  for  himself  and  the  other  peti- 
tioners, applied  to  the  respondent,  but  he  had  refused 
compliance.  The  petition  therefore  prayed 
"  to  ordain  the  said  Stephen  Williamson  forthwith  to  furnish 
to  the  compliiiners  extracts  of  the  foresaid  minutes,  or  pretended 
minutes  of  the  said  town-council  relative  to  the  election  and 
swearing  in  of  members  of  the  said  town-council  for  the  years 
1836  and  1837  respectively,  on  payment  hAng  made  to  the 
said  Stephen  Williamson  of  the  usual  and  proper  dues  for 'such 
extracts;  or  fdiling  such  extracts  being  furnished,  to  appoint  a 
commis»oner,  with  power  to  give  the  complainers  access  to  the 
records  and  minutes,  or  pretended  minutes  of  the  said  town- 
council,  connected  with  the  t^aid  respective  elections,  in  so  &r 
as  may  be  necessary  for  enabling  the  complainers  to  raise  the 
actions  before  referred  to  ;  and  to  find  the  said  Stephen 
Williamson  liable  in  the  expenses  of  this  petition  and  complaint, 
and  procedure  to  follow  hereon,*'  &c. 

Answers  were  put  in  for  the  respondent,  in  which  it 
was  stated,  That  the  true  cause  of  the  application  was 
for  a  different  purpose  than  that  set  forth :  That  some 
time  ago  Mr  Lyell,  the  chief  magistrate  of  Newburgh, 
liad  instituted  an  action  of  damages  against  Mr  Andrew 
Brown*  bank  agent  in  Newburgh,  for  defamation  as  a 
magistrate  and  an  individual,  in  which  the  petitioner. 
Tod,  was  agent  for  the  defender,  and  that  it  was  to 
further  the  defender's  case  that  the  minutes  had  been 
applied  for :  That  Tod,  as  Brown's  agent,  having  ac- 
cordingly applied  to  the  respondent  for  the  extracts, 
was  answered,  that  the  respondent  did  not  consider 
himself  justified  in  furnishing  them:  That  Tod  again 
applied  by  letter,  stating : 


"  I  wrote  you  on  the  5th  for  copies  or  extracts  of  the  mi- 
nutes from  the  town-council  books  regarding  the  election  of 
councillors  and  magistrates  at  the  election  of  1836  and  1837, 
and  my  derk,  who  waited  upon  you  to-day  for  these,  tells  me 
that  you  refuse  to  furnish  them.  These  minutes  are  required 
to  enable  counsel  to  prepare  defences  in  the  action  at  the  in- 
stance of  Thomas  Lyell,  late  magistrate  of  Newburgh,  against 
Andrew  Brown,  banker,  Newburgh,  and  I  trust  you  will  see 
the  propriety  of  immediately  furnishing  me  with  copies  or  ex- 
tracts of  these  minutes.  Should  you  still  refuse  to  furnish 
these,  I  beg  to  have  your  answer  in  writing  of  the  cause:  of  your 
refusal." 

The  respondent  now  consulted  the  council,  who  in- 
structed him  that  he  should  not  furnish  the  extracts. 
Tod,  however,  still  insisted,  and  on  10th  February 
1838,  wrote  to  the  respondent: 

"  Defences  have  been  ordered  in  the  action  at  the  instance 
of  Thomas  Lyell,  late  chief  magistrate,  Newburgh,  against 
Andrew  Brown,  banker,  Newburgh,  of  the  nature  of  which  ac- 
tion I  am  informed  you  are  perfectly  cognizant.  The  agents 
in  Edinburgh  for  Mr  Brown  have  desired  me  to  procure  and 
send  them  the  extracts  of  the  minutes  from  the  town-council 
books,  which  I  have  required  from  you,  so  as  to  enable  counsel 
to  prepare  defences  for  Mr  Brown.  In  consequence  of  your 
refusal  to  furnish  the  extracts  wanted,  I  have,  as  agent  for 
Mr  Brown,  and  also  for  myself,  as  a  burgess  and  municipal  elec- 
tor of  this  burgh,  having  a  right  to  demand  from  you  the  ex- 
tracts required,  to  intimate,  that  unless  you  furnish  me  with 
these  in  the  course  of  this  day,  an  application  will  be  made  to 
the  Court  of  Session  against  you,  so  as  to  obtain  the  extracts 
wanted." 

The  respondent  then  brought  the  matter  before  the 
council,  who  **  on  considering  Mr  Tod's  letters  laid 
before  them,  direct  the  clerk  to  give  out  no  such  ex- 
tracts, or  any  extracts  whatever  from  their  town-coun- 
cil books,  unless  ordered  by  the  Supreme  Court." 

This  resolution  was  intimated  to  Tod,  who  then, 
along  with  the  other  petitioners,  brought  the  present 
complaint,  detailing  the  circumstances  stated  above ; 
and  after  the  answers  to  the  petition  had  been  prepared, 
the  threatened  action  of  reduction  and  for  penalties 
was  raised  on  6th,  and  executed  on  7th  March. 

On  advising. 

Lord  Justice' Clerk, — I  have  little  doubt  that  it  is  a  rule  of 
law,  that  any  burgess  or  elector  making  application  bona  jide 
for  a  lawful  purpose,  is  entitled  to  demand  access  to  the  minutes 
of  election  of  coundllbrs ;  but  a  particularity  arises  here  from 
the  previous  proceedings  in  regard  to  the  purpose  for  which  the 
minutes  were  first  required.  In  the  correspondence.  Tod  made 
his  application  for  a  very  different  purpose  than  the  action  of  re- 
duction. It  M'as  made  by  him  as  agent  for  a  private  party  ia 
no  way  connected  with  the  election,  and  I  have  no  hesitation 
in  saying,  that  as  he  at  first  applied  in  that  character,  be  is  not 
now  entitled  to  come  forward  and  say,  "  I  am  also  an  elector." 
I  think  the  town-derk  was  perfectly  right  to  refuse  the  ex- 
tracts, in  the  circumstances.  When  he  comes  forward,  apart 
from  his  private  case,  and,  along  with  other  electors,  demands 
such  extracts  for  a  lawful  pnrpose,  they  will  be  given ;  and, 
therefore,  in  so  far  as  this  complaint  is  rested  on  the  action  of 
reduction,  access  to  the  records  may  be  given ;  but  I  think 
there  was  no  blame  in  the  original  refusal  of  the  town-derk. 

liord  Meadowhank  entirely  concurred.  The  interlocutor 
should  be  spedal. 

Lord  Medwyn, — I  can  have  no  objection  to  a  spedal  inter- 
locutor, but  I  quite  concur  with  the  chair  as  to  the  origin  of 
this  complaint.  The  pnrpose  of  the  application  for  extracts 
was  not  for  reduction  of  the  election,  but  to  aid  in  a  private 
action.  The  town-derk  was  not  authorised  to  issue  extracts 
for  private  purposes,  and  as  this  \vas  the  nature  of  the  original 
application,  I  think  he  was  right  in  refusing.     I  would,  how- 
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ever,  have  rather  been  disposed  to  have  dismissed  the  petition 
and  complaint  with  costs. 

JLord  Gienlee. — I  agree  with  Lord  Medwyn,  that  the  com- 
plaint ought  to  be  dismissed.  I  will  not,  however,  object  to 
the  special  interlocutor. 

Zord  Meadowhanh If  the  petitioners  had  not  mixed  them- 
selves up  with  Tod,  they  would  have  been  in  the  right,  and 
have  got  expenses. 

Their  Lordships  then 

"  having  advised  this  petition  and  complaint,  with  the  answers 
thereto,  and  heard  counsel  thereon,  find  that  the  respondent 
u'as  warranted  in  refusing  the  extracts  in  question  from  the  re- 
cord of  the  town-council,  as  originally  required  by  the  petition- 
er, George  Tod,  in  reference  to  the  private  action  mentioned  in 
the  correspondence  of  the  parties ;  but  find,  that  as  town-clerk, 
the  respondent  is  bound  to  give  out  such  extracts  to  the  com- 
plainers,  for  the  purpose  afterwards  alleged  and  referred  to  in 
the  petition,  and  authorise  and  ordain  him  to  do  so  according- 
ly ;  but  in  respect  of  the  special  circumstances  set  forth  in  the 
answers,  refuse  the  prayer  of  the  petition  and  complaint  quoad 
ultra,  and  decern." 

Act.  Solicitor-General  (Rutherfurd),  Deas;  Ritchie  and  Hill, 

W.S.,  AgentB Alt.  Dean  of  Faculty  (Hope),  A.  M'Neill; 

Alexander  Kennedy,  W.S.,  Agent.— \Z.uMJ^ 


9th  March  1838. 

Second  Division (J.D.M.) 

No.  170. — Daniel  M'Ewan,  Pursuer y  v.  Septimus 

Harrison^  Defender, 

Small-Debt  Act— Stat.  10  Geo.  IV.  c.  55— Process— Citation 
— Reduction — hi  an  action  of  reduction  of  a  decree  under  the 
Small-Debt  Act— Held  no  nv^fficient  ground  of  reduction  that 
a  copy  of  the  account  aued  for  was  merely  engrossed  on  the 
back  of  the  copy  summons  served,  and  not  separately  served  on 
the  drfender,  and  that  the  citation  did  not  bear  that  a  copy  had 
been  served. 

An  objection  to  the  decree,  on  an  allegation  that  the  defcn* 
der  was  not  personally  present  at  the  calling  of  the  cause,  and, 
therefore,  should  have  been  cited  de  novo,  repelledf—there 
being  a  marking  in  the  cause-book^  which  the  clerk,  on  a  remit, 
reported  to  imply  that  the  defender  was  present,  though  he 
offered  proof  that  the  fact  was  otherwise. 

In  this  case  an  action  was  brought  by  Harrison 
against  M'Ewan  and  Parker,  under  the  Act  10th  Geo. 
IV.  c.  55,  commonly  called  the  Small-debt  Act,  before 
the  Sheriff  of  Lanarkshire,  for  the  sum  of  £8.  6.  8., 
in  which  the  Sheriff  decerned  for  £3.  17.  5.,  with  7s. 
Id.  of  expenses.  That  decree  was  now  brought  under 
reduction  by  M^Ewan,  on  two  grounds:  Ist,  That  the 
action  was  not  raised  under  the  authority  of  the  Act, 
in  respect  the  citation  and  service  copy  of  the  sum- 
mons were  not  given  to  M'Ewan  in  the  form  pre- 
scribed ;  and,  2<i/y,  Because  M*Ewan,  who,  it  was  said, 
was  absent  at  the  first  calling,  was  not  cited  again,  in 
terms  of  the  dd  section  of  the  Statute. 

The  defender  j^^o^f^c^That  as  there  was  no  alle- 
gation of  malice  or  corruption,  the  judgment  of  the 
Sheriff  was  final,  and  the  action  incompetent ;  But  to 
this  it  was  answered — 1.  That  the  cause  had  not  been 
raised  under  the  authority  of  the  Statute ;  and,  2.  That 
at  any  rate,  the  pursuer  was  absent  at  the  calling,  and 
should  have  been  summoned  de  novoy  before  decree 
was  pronounced  against  him. 

The  Act,  after  specifying  the  form  of  the  summons, 
provides,  tiiat,  being  signed  by  the  Sheriff-clerk,  it 
shall  be  a  sufficient  warrant  for  summoning  the  defen- 


der, and  that  a  copy  of  the  summons,  with  the  citation 
annexed,  and  a  copy  of  the  account,  if  any,  shall  be 
served  at  the  same  time  on  the  defender  personally,  or 
at  his  dwelling  place.  It  is  also  provided,  that  the 
officer  shall  either  return  an  execution  of  citation  signed 
by  him,  or  shall  appear  and  give  evidence  on  oath  of 
the  citation  having  been  duly  made.  In  this  instance 
there  was  a  summons,  to  the  form  of  which  no  objec- 
tion was  made,  which  was  served  upon  the  party. 
There  M'as  also  an  account,  a  copy  of  which  was  writ- 
ten on  the  back  of  the  summons,  and  an  execution  was 
returned,  which  was  also  regular.  But  in  schedule  A., 
No.  2,  subjoined  to  the  Act,  a  form  of  citation  is  given 
in  the  following  terms : 

"  E.  F.,  defender  above  designed,  you  are  hereby  summoned 

to  appear  before  the  Sheriff,  in  the  matter,  and  at  the  time  and 

place,  and  under  tbe  certification  set  forth  in  the  above  copy  of 

the  summons  or  complaint  against  you.     This  notice  served  upon 

day  of,"  &c. 

To  the  word  notice,  there  is  added  in  a  note : 

"  If  there  is  an  account,  the  officer  must  serve  a  copy  of  it 

along  with  the  copy  of  the  summons  or  complaint,  and  add  here, 

'  with  a  copy  of  the  account.' " 

This  last  direction  was  disobeyed  by  the  officer. 
He  served  the  summons,  and  there  was  a  copy  of  the 
account  on  the  back  of  it ;  but  the  citation  left  with  tlie 
defenders  did  not  bear  that  a  copy  of  the  account  was 
served. 

The  other  objection  to  the  decree,  was  founded  on 
the  allegation,  that,  as  the  pursuer  was  not  person- 
ally cited,  and  not  present  at  the  calling  of  the  case, 
the  Sheriff  had  no  power,  by  the  3d  section  of  the  Act, 
to  pronounce  decree,  but  was  only  entitled  to  order  a 
citation  de  novo.  The  12th  section  of  the  Act  ap- 
points a  book  of  causes  to  be  kept  by  the  Sheriff, 
"  setting  forth  the  names  and  designations  of  the 
parties,  and  whether  present  or  absent  at  the  calling 
of  the  cause;"  and  it  is  added,  that  the  book  shall 
be  "  according  to  the  form  of  schedule  D.,"  to  which 
there  is  appended  a  N.  B.y  directing  that  **  after  the 
name  of  each  pursuer  and  defender,  the  letter  P.  or  A. 
shall  be  added,"  to  denote  the  presence  or  absence  of 
the  parties.  In  the  cause-book  the  names  of  both  de- 
fenders were  entered,  and  the  letter  P.  added  after  the 
joint  entry.  This  the  clerk  reported,  on  a  remit  from 
the  Lord  Ordinary,  implied  that  both  were  present. 

The  Lord  Ordinary  dismissed  the  action  of  reduc- 
tion, with  expenses,  subjoining  the  following  note : 

"  The  present  state  of  the  decisions  makes  it  impossible  for 
the  Lord  Ordinary  to  be  confident  in  the  soundness  of  this  judg- 
ment, or  of  almost  any  judgment  that  may  be  pronounced  on 
this  matter.  It  is  an  action  for  reducing  a  sentence  of  a  Sbe- 
riff  acting  in  his  Small- Debt  Court,  and  of  repetition  and  da- 
mages. The  defender  pleads,  that  as  there  is  no  allegation  of 
malice  or  corruption,  the  judgment  of  the  Sheriff  is  final,  and 
this  action  incompetent.  To  this  it  is  answered,  1st,  That  in 
the  Inferior  Court,  the  cause  was  not  *  raised  under  authority 
of  the  Act,'  because  the  original  defender  (now  the  pursuer) 
xms  not  properly  called  into  Court.  2 J,  That,  at  any  rate,  he 
was  absent  when  the  c<tu«e  was  called,  and,  therefore,  having 
not  been  cited  personally,  he  was  entitled  to  be  summoned  de 
novo :  whereas  judgment  was  pronounced  against  him  at  that 
first  diet. 

"  I.  The  objection  to  the  original  citation  is,  that  the  action 
was  raised  upon  an  account,  and  that  this  account  was  not  men* 
tioncd  in  the  citation.  And  if  the  decision  in  Brown,  16th 
February  1833 ;  Wallace,  3d  July  1835,  and  M'Laren,   12tU 
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December  1835,  are  to  be  considered  as  fixing  positively  that 
no  case  is  to  b«;  held  entitled  to  the  protection  of  the  Statute, 
in  which  the  mere  fact  occurs  that  the  account  is  not  mentioned 
in  the  citation,  the  present  judgment  is  wrong. 

"  But  it  will  be  observed,  in  the  first  place,  that,  in  all  these 
cases,  the  only  question  before  the  Court  was,  Whether  bills  of 
suspension  should  not  be  passed  ?  and,  in  the  second  place,  that 
in  all  of  them  there  was  a  doubt,  at  least  hypothetically,  as  to 
the  fact  of  the  account  having  been  served.  In  Brown's  caae, 
its  having  been  served  was  denied,  and  was  neither  mentioned 
in  the  citation  nor  in  the  execution.  In  the  case  of  Wallace,  it 
was  set  forth  in  the  execution,  but  not  in  the  citation,  and  was 
denied.  In  M'Laren's  case,  the  execution  bore  that  the  ac- 
count had  been  served,  but  the  citation  was  silent,  and  the  ori- 
ginal pursuer  did  not  aver  in  this  Court,  that  the  fact  was  as 
the  execution  asserted.  But,  in  the  present  case,  the  account 
IS  written  upon  the  back  of  the  sheet  of  paper  which  contains 
the  summons  and  the  citation,  so  that  it  is  impoanble  that  the 
party  could  have  got  the  one  without  the  other ;  and,  accord •> 
ingly,  it  is  admitted  in  the  present  libel  that  that  account 
(though  said  to  be  unintelligible)  was  served  on  the  party,  in 
which  material  respect  this  case  differs  from  all  the  rest.  More- 
over, though  the  opinion  of  the  Second  Division  has  been  indi- 
cated in  these  Bill- Chamber  questions,  that  this  omission  in  the 
citation  takes  the  case  altogether  out  of  the  Statute,  the  point 
can  scarcely  be  considered  as  absolutely  fixed,  and  the  Lord  Or- 
dinary, with  the  greatest  deference,  confesses  that  he  has  a  par- 
tiality for  that  part  of  the  Act  which  is  meant  to  put  down  all 
mere  technical  objections.  Now,  in  considering  what  are  to  be 
held  such,  it  is  material  to  notice  a  judgment  recently  pro- 
nounced by  the  First  Division  upon  the  Justice's  Snuill-Debt 
Act,  which,  in  this  respect,  is  in  substance  the  same  with  that 
of  the  Sheriff's.  That  case  (Brodie  v.  Thomson)  was  an  ac- 
tion of  reduction  of  the  Justice's  decree,  and  of  damages,  to 
which  the  defender  pleaded  the  finality  of  the  Statute.  The 
answer  was,  that  Alexander  Thomson  had  been  the  real  credi- 
tor and  pursuer,  but  that  the  citation  had  stated  the  action  to  be 
at  the  instance  of  Alexander  Brodie,  and  that  the  original  de- 
fender, knowing  that  no  claim  at  any  one's  instance  caUed  Bro- 
die, could  be  maintained  against  him,  staid  away,  but  was  de- 
cerned against,  the  decree  being  taken  by  Alexander  Thomson. 
The  Lord  Ordinary  held  it  to  be  pretty  clear  that  this  case  was 
not  within  the  Statute ;  because  there  was  no  citation  at  all  by 
the  real  pursuer.  But  the  Court  held  that  the  Statute  ought  to 
receive  a  much  more  practical  construction ;  and,  therefore,  as 
it  was  plain  that  the  defender  was  only  trying  to  catch  at  a 
blunder,  (18th  June  1836) — '  Sustain  the  plea  of  incompe- 
tency, and  assoilzie  the  defender/  In  the  face  of  this  decision, 
the  Lord  Ordinary  cannot  think  that  the  objection  which  occurs 
here,  can  be  found  (by  him  at  least)  to  be  so  essential  as  that 
it  is  fatal  even  without  the  charge  of  corruption  or  malice. 

"  II.  The  right  to  be  summoned  a  second  time  depends  en- 
tirely on  the  fact,  whether  the  defender  was  present,  and  so 
obeyed  the  first  summons.  He  says  that  he  was  absent,  and 
that  this  is  proved  by  what  is  called  the  procedure-book,  in 
which  there  is  only  one  marking,  by  the  letter  P.  (meaning 
present)  after  the  name  of  him  and  of  another  defender  in  the 
same  cause  ;  whereas  the  Statute  requires  it  to  be  put  after  the 
name  of  each  party  present.  The  Lord  Ordinary  is  of  opinion, 
that  no  reference  can  be  made  to  this  as  a  statutory  proceeding ; 
because,  Isf,  The  summons  (on  which,  and  on  the  defences, 
the  record  has  been  closed)  is  laid,  on  there  having  been  a  fail- 
ure to  comply  with  schedule  B.  of  the  Act,  whereas  this  sche- 
dule does  not  relate  to  the  procedure-book  at  all.  ^dly^  This 
might  possibly  be  cured  by  correcting  the  record  (though  the 
pursuer,  whose  own  case  proceeds  on  enforcing  excessive  strict- 
ness, can  scarcely  expect  much  favour  himself)  ;  but  there  is  a 
blunder  of  the  same  kind  in  the  Statute  itself,  as  printed  by  the 
King's  printer.  Section  12th  refers  to  schedule  D.,  as  contain- 
ing the  form  of  the  book,  whereas  the  schedule  itself  is  £.,  and 
D.  has  nothing  to  do  with  the  matter.  But,  though  not  within 
the  summons  or  Statute,  the  Lord  Ordinary  takes  that  book  as 
a  book  kept  officially  by  that  officer  ;  and  since  it  is  certified  by 
the  sheriff-clerk  that  it  denotes  both  defenders  to  have  been 


present,  as  if  marked  in  an  ordinary  partibus,  he  thinks  that 
credit  must  be  given  to  this  marking  until  it  be  reduced  ;  and 
there  is  no  proper  statement  or  condusion  for  the  reduction  of 
this  part  of  the  proceedings. 

*'  The  only  conclusion,  therefore,  that  he  can  come  to  is,  thst 
there  was  no  irregularity  in  citing  the  defender,  or  in  decerning 
against  him  :  and  that  it  is  a  pity  that  a  Statute  intended  for 
such  practical  purposes,  should  be  capable  of  being  obstructed  by 
such  technical  niceties." 

The  pursuer  reclaimed.  On  advising,  their  Lord- 
ships appointed  the  cause  to  be  laid  before  the  whole 
Court  for  opinion. 

Lords  Mackenzie,  Cockbum,  Jeffrey  and  Cuninghame, 
returned  the  following  opinion : 

"  We  are  of  opinion,  that  the  aUeged  deviations  firom  the 
Statute,  founded  on  in  this  case,  are  immaterial ;  and  that  th<^ 
present  ca^e  is  not  ruled  by  any  of  the  precedenta  relied  on  by 
the  suspenders. 

*'  I.  The  objection  to  the  citation  does  not  appear  to  us  to 
have  any  sanction  from  the  Statute.  The  3d  section,  which 
refers  to  this  matter,  contains  a  reference  in  its  commencement 
to  the  schedule  A,  annexed  to  the  Act,  relative  to  the  form  of 
the  summons  or  complaint :  But  the  enactment  makes  no  refer- 
ence to  the  form  of  citation,  though  there  certainly  is  such  s 
form  among  the  schedules  annexed  to  the  Act.  All  that  is  pre- 
scribed in  the  body  of  the  Act  relative  to  citations  b,  that  *  a 
copy  of  the  said  summons  or  complaint,  with  the  citation  an- 
nexed, and  also  a  copy  of  the  account,  if  any,  shall  be  served  at 
the  same  time  by  the  Sheriff 's-officer."  Now,  it  is  proved  in- 
contestably,  that  the  enactment  was  complied  with  in  the  pre- 
sent case,  as  the  copy  of  citation  served  upon  the  suspender  bas 
a  copy  of  the  account  written  on  the  back  of  it.  That  specialty 
seems  to  us  decisive  of  this  branch  of  the  case.  Indeed,  even 
if  the  note  attached  to  the  form  of  dtation  thrown  into  the 
schedules,  were  entitled  to  all  the  force  of  an  enactment,  tbe 
specialty  attending  this  case  would  validate  the  dtanon.  For 
though  the  note  in  the  schedule,  founded  on  by  tbe  suspender, 
says,  '  If  there  is  an  account,  the  officer  must  serve  a  copy  of  it 
along  with  the  copy  of  the  summons  or  complaint ;'  and  add 
here  (in  the  citation)  *  with  a  copy  of  the  account,'  the  latter 
part  of  the  direction,  from  its  nature,  must  be  understood  to  ap- 
ply only  to  cases  where  the  account  is  separate  from  the  com- 
plaint, and  not  to  cases  where  the  account  is  either  embcNiied 
m,  or,  as  in  the  present  case,  indorsed  on  the  very  complaint 
served  on  the  defender. 

"  The  distinction  between  the  present  case  and  tbe  deciaon» 
founded  on  by  the  suspender,  is  so  clearly  pointed  out  in  the  Lord 
Ordinary's  note,  that  it  is  unnecessary  to  enlarge  on  them.  In 
the  case  of  Brown  (16th  February  1833),  it  was  admitted  that 
no  copy  at  all  of  the  account  had  been  served  in  any  shape.  In 
the  case  of  Walhice  (3d  July  1835),  the  service  of  the  account, 
though  mentioned  in  the  execution,  was  denied ;  and  while  any 
reference  to  it  was  omitted  in  the  citation,  it  certainly  was  not, 
as  in  the  present  instance,  annexed  to  the  copy  of  the  complaint 
served.  Tbe  case  of  M'Laren  (12th  December  1835;,  seenos  to 
have  been  identical  in  its  circumstances  with  Wallace's.  Besides, 
all  of  these  cases  were  determined  in  the  Bill-Chamber,  and  not 
subjected  to  the  naore  mature  discussion  which  might  have  taken 
place  on  expede  letters. 

"  II.  The  other  objection  to  the  decree  in  this  case,  founded 
on  the  allegation,  that  as  the  suspender  was  not  personally  cited, 
and  not  present  at  the  calling  of  the  case,  the  Sheriff  had  no 
power,  by  the  3d  section  of  the  Act,  to  pronounce  decree,  but 
was  only  entitled  to  order  a  citation  de  ntmo  of  the  defender, 
appears  to  us  to  be  ill  founded,  both  in  fact  and  in  law.  Tbe 
12th  section  of  the  Act  appoints  a  book  of  causes  to  be  kept  by 
the  Sheriff,  '  setting  forth  the  names  and  designations  of  tbe 
parties,  and  whether  present  or  absent  at  the  calling  of  tbe 
cause ;'  and  it  is  added  that  the  book  shall  be  '  according  to 
the  form  of  schedule  D.,'  to  which  there  is  appended  a  N.  B., 
directing,  that  '  after  the  name  of  each  pursuer  and  defender, 
the  letter  P.  or  A.  shall  be  added,'  to  denote  the  presence  or 
absence  of  the  parties.     The  record  of  the  Sheriff-clerk  of 
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Lanarkshire,  we  think,  sufficiently  attests  the  presence  of  the 
suspender  at  the  time  the  decree  comphuned  of  was  pronounced. 
In  the  cause-book  the  names  of  both  defenders  are  entered, 
and  the  letter  P.  is  added  after  the  joint  entry,  which,  we  think, 
implies  that  they  were  both  present,  either  by  their  own  attend- 
ance, or  by  some  of  their  family,  as  allowed  by  section  ninth  of 
the  Act.  Where  there  are  joint  defenders,  we  are  inclined  to 
think  that  the  necessary  letter,  when  added  after  all  of  them, 
must  be  held  applicable  to  each,  and  sufficiently  demonstrates 
that  they  were  all  either  present  or  absent,  as  the  letter  may  de- 
note. The  clerk  accordingly  has  expressly  reported  that  this  is 
the  meaning  of  his  book.  This  being  the  case,  we  think  that 
fiiith  ought  to  be  given  to  the  record,  at  least  in  this  cause ;  and 
that  it  is  for  the  clerk,  and  not  for  the  private  parties,  to  uphold 
the  accuracy  of  the  record. 

•*  Farther,  even  if  the  pursuer  (or  rather  if  the  SherifTVofficer) 
in  the  first  instance,  made  any  mistake  as  to  the  citation,  or  if 
the  SheriiF-clerk  was  guilty  of  any  inaccuracy  or  omission  in 
his  mode  of  keeping  the  cause-book,  we  are  of  opinion  that 
both  objections  would  only  form  such  informalities  or  omissions 
as  are  expressly  referred  to,  and  provided  for  by  the  18th  sec- 
tion of  the  Statute,  which  enacts  that  the  decree  should  not  be 
review«ble  in  any  form  by  a  Superior  Court,  '  either  on  the 
merits,  or  on  account  of  any  omission  in  the  proceedings,  or  of 
any  irregularity  or  informality,  or  on  any  ground  or  reason  what- 
ever." 

**  We  are  disposed  to  think  that  this  enactment  applies  to  both 
the  objections  which  have  been  urged  in  the  present  case ;  and 
that  even  the  pleas  of  hardship  set  up  by  the  defender  are  mis- 
placed and  untenable.  Beyond  all  doubt,  the  defender  got  a 
citation  to  appear  before  the  Justices  on  the  day  on  which  the 
cause  was  called ;  and  if  he  did  not  get  a  copy  of  the  account, 
he  was  bound  to  appear  before  the  Sheriffand  demand  it.  Again, 
even  if  there  was  any  ambiguity  in  the  entry  in  the  cause-lK)ok, 
we  are  of  opinion  that  this  was  no  more  than  an  informality  on 
the  part  of  the  clerk,  which  is  sufficiently  corrected  by  his  cer- 
tificate ;  and  that,  framed  as  this  Small-Debt  Act  is,  it  did  not 
entitle  the  pursuer  to  carry  his  opponent  to  a  higher  court,  at 
an  expense  which  might  involve  most  parties,  in  the  condition  of 
litigants  in  small-debt  causes,  in  absolute  ruin. 

'*  In  this  view,  and  looking  to  the  whole  scope  and  policy  of  the 
Small-Debt  Act,  we  think  that  the  excluding  clause  is  entitled  to 
a  very  liberal  interpretation.  This  is  a  law  expressly  intended  to 
cut  short  all  litigation.  It  was  framed  for  recovery  of  the  small 
debts  generally  daimable  by  the  poorest  and  humblest  members  of 
the  community.  They  are  not  only  not  allowed  the  aid  of  the 
higher  practitioners  in  the  law,  skilled  in  forms,  but  such  aid  is  ex- 
cluded. The  execution  of  the  Act  is  entrusted  to  the  lowest  and 
least  qualified  officers.  In  such  a  case,  it  would  be  lamentable  in- 
deed, if  by  any  omission  by  clerks  or  officers,  of  some  of  the  forms 
in  the  Act  (in  the  great  bulk  of  cases  not  imputable  to  or  discernible 
by  the  parties),  a  small-debt  cause  could  be  converted  into  a 
voluminous  and  expensive  process  before  the  Supreme  Court. 
We  doubt  very  mueh  if  any  rules  laid  down  in  the  interpreta- 
tion of  other  statutes,  the  execution  of  which  has  generally  been 
committed  to  functionaries  of  a  higher  or  better-informed  class 
than  those  employed  in  the  execution  of  the  Small-debt  Act, 
and  which  have  not  excluding  clauses,  framed  in  the  very  brcnd 
and  peremptory  terms  which  here  occur,  ought  to  govern  the 
present  case. 

"  It  deserves  notice,  too,  that  the  Legislature  has,  in  the 
Statutes  successively  passed  relative  to  the  recovery  of  small 
debta  before  the  Sheriff,  gradually  narrowed  the  powers  of  in- 
terference given  to  this  Court.  Thus,  in  the  first  Act  giving 
the  Sheriff  a  small-debt  jurisdiction,  (6  Geo.  IV.  c.  24,  §  9.) 
the  exclusion  was  thus  expressed : — '  That  no  decree  given  by 
any  Sheriff,  according  to  the  forms  and  regulations  of  this  Act, 
shall  be  subject  to  advocation,  suspension,  or  appeal,  or  any 
other  form  of  review  or  stay  of  execution,  other  than  herein- 
before provided,  excepting  only  in  an  action  of  reduction  in  the 
Court  of  Session,  on  the  ground  of  corruption,  or  malice  and  op- 
pression on  the  part  of  the  Sheriff.' 

'*  Here  the  Supreme  Court  is  only  excluded,  if  decree  be 
given  according  to  the  forms  and  regulations  of  the  Act,  and  the 


case  of  prior  or  intermediate  omissions,  in  point  of  form,  was  not 
provided  for.  But  in  the  last  Small-debt  Act,  the  exclusion  is 
far  more  comprehensive  and  rigid,  being  expressed  thus :  *  That 
no  decree  given  by  any  Sheriff,  in  any  cause  or  prosecution 
raised  under  authority  of  this  Act,  where  the  Sheriff  shall  not 
have  ordered  any  pleadings,  arguments,  minutes,  or  evidence, 
to  be  reduced  to  writing,  shall  be  subject  to  advocation,  sus- 
pension, or  appeal,  or  any  other  form  of  re%new  or  stay  of  exe- 
cution, other  than  herein-before  provided,  either  on  the  merits, 
or  on  account  of  any  omission  in  the  proceedings,  or  of  any  ir- 
regularity or  informality,  or  on  any  ground  or  reason  whatever, 
excepting  only  by  appeal  on  the  ground  of  corruption,  or  malice 
and  oppression  on  the  part  of  the  Sheriff,  to  the  next  Circuit- 
court  of  Justiciary,  or  where  there  are  no  Circuit-courts,  to  the 
High  Court  of  Justiciary  at  Edinburgh.' 

**  It  is  plain,  from  the  contrast  of  these  two  enactments,  that 
the  latter  was  intended  to  be  as  broad  and  as  universally  appli- 
cable as  possible ;  and  we  doubt  whether  a  court  of  law  be  en- 
titled to  limit  its  application  by  any  nice  implication,  that  there 
are  some  omissions  which  take  cases  manifestly  originating 
solely  under  the  Act,  altogether  out  of  its  operation.  We  are 
the  more  impressed  with  this  view  of  the  case  by  the  consider- 
ation, that  in  the  great  bulk  of  pretended  omissions  and  infor- 
malities complained  of  under  the  Small-Debt  Act,  parties  under 
its  other  enactments  are  not  left  without  remedy.  Thus,  by 
the  7th  section  of  the  Act,  a  party  against  whom  any  decree  in 
absence  has  been  pronounced,  must  be  charged,  after  the  decree, 
on  an  indueue  of  six  days,  to  pay  the  sum  eontained  in  the  de- 
cree ;  and  within  the  days  of  that  charge,  he  has  it  in  his  power 
to  get  the  case  reheard,  on  consigning  the  amount  of  the  sum 
decerned  for.  This  is  probably  all  the  remedy  the  Act  intended 
to  give  parties.  If  present,  they  are  bound  to  state  at  once  all 
their  complaints,  both  in  point  of  form  and  on  the  merits,  to 
the  Justices.  If  absent,  they  were  bound  to  apply  for  a  rehear- 
ing. When  parties  will  not  take  either  of  these  courses,  it  may 
be  questioned  if  they  can  ever  qualify  any  strong  case  for  the 
interposition  of  a  higher  court.  No  doubt  a  case  may  occur 
in  which  a  party  is  the  victim  of  a  false  and  fabricated  citation, 
or  has  been  marked  as  present  in  the  record  book,  when  he  has 
really  been  absent,  and  so  has  got  no  oharge  or  intimation  of  the 
proceedings.  But  in  such  a  ease  the  Supreme  Court  must  trust 
to  the  record,  upon  any  appeal  taken  in  the  present  form ;  and, 
if  the  record  is  fidse,  the  party  affected  may  possibly  have  some 
remedy  against  the  clerk,  sheriff-officer,  or  others  accessory  to 
the  wrong,  which  he  must  foUow  out  in  proper  form,  by  an  ap« 
propriate  complaint  or  action  of  damages  at  common  law,  such 
as  the  Statute  does  not  exclude.  Without  giving  any  opinion 
as  to  that  or  any  other  remedy  competent  to  parties,  we  think 
that  it  would  be  most  dangerous  to  hold  a  party  entitled  to  in* 
volve  his  opponent  in  a  process  of  suspension  before  the  Supreme 
Court,  when  the  appeal  is  founded  on  alleged  omissions,  which 
we  think  expressly  excluded  by  the  Act  fiom  being  tried  iu  the 
form  now  attempted." 

Lord  Fullerton: 

"  On  the  subject  of  the  first  objection,  I  concur  in  the  pre- 
ceding opinion. 

"  It  appears  to  me,  that  in  thb  point,  the  Statute  has  in 
essentials  been  strictly  complied  with.  The  summons  and  the 
copy  of  the  account  were  unquestionably  served  on  the  party ; 
and  the  execution  of  the  officer  bears  that  they  were  so  served. 
Every  thing,  then,  was  done  in  terms  of  the  Statute  which  was 
necessary,  to  warn  the  party  that  he  was  called  into  Court,  and 
to  apprize  him  of  the  demand  made  against  him.  And  there 
being  no  doubt  that  the  account  was  seived,  the  omission  to  in. 
sert  the  statement  of  its  being  served  in  the  copy  of  the  citation 
left  with  the  party,  seems  to  me  to  afford  no  relevant  ground  of 
reduction.  For,  in  the  first  place,  I  do  not  think  that  the  re- 
ference in  the  body  of  the  Statute  to  the  schedule,  is  in  this 
particular  so  dear  as  to  render  it  part  of  the  imperative  enact- 
ment ;  and,  seeondlif,  1  think  that  this  being  at  best  a  mere 
matter  of  form,  no  way  essential  to  the  sufficiency  of  the  notice 
to  be  given  to  a  defender,  the  accidental  neglect  of  it  is  just  one 
of  the  omissions  or  irregularities  falling  within  the  1 8th  section, 
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and  is  consequently  inadmissible  as  a  ground  of  challenge.  The 
second  objection  appears  to  me  more  formidable ;  and  though 
in  part  agreeing  in  the  preceding  opinion,  I  cannot  adopt  the 
conclusion  that  the  objection  ought  to  be  repelled  without  fur- 
ther investigation.  The  pursuer  (the  defender  in  the  original 
action)  was  not  personally  cited ;  he  was  cited  at  his  dwel- 
ling-house. This  is  established  by  the  execution.  In  regard 
to  such  a  citation,  the  provision  of  the  Statute  is :  '  But  if  the 
defendant  shall  not  appear,  he  shall  be  cited  a  second  time,'  &c. 
One  citation  merely  at  the  dwelling-house,  then,  is  not  a  cita- 
tion warranting  any  procedure  in  the  action,  unless  the  defen- 
der appear  on  that  first  citation.  But  it  follows  from  this,  that 
in  any  case,  in  which  the  citation  is  merely  at  the  dwelling- 
house,  and  is  not  followed  by  a  second  citation,  the  question 
whether  or  not  the  party  has  been  properly  brought  into  Court, 
or  the  action  raised  in  terms  of  the  Statute,  must  depend  on  the 
question  of  fact,  whether  or  not  he  appeared  on  the  first  cita- 
tion. Now,  in  this  case  the  party,  in  the  first  place,  maintains 
that  the  procedure-book  does  not  prove  that  he  did  appear ;  and, 
secondly,  he  avers  and  offers  to  prove  that  he  did  not  appear. 

"  On  the  first  of  these  points  I  am  rather  inclined  to  concur 
in  the  preceding  opinion.  I  think  that  the  entry  in  the  proce- 
dure-book, as  explained  by  the  report  of  the  clerk,  may  be  re- 
ceived as  evidence  of  his  appearance  in  Court.  But  it  appears 
to  me,  that  it  is  evidence  which  the  pursuer  may  redargue  by 
positive  proof  in  the  present  action  o(  reduction.  For  the  ques- 
tion of  his  presence  or  absence  is  not  a  mere  question  of  form 
in  the  proceedings  of  '  an  action  raised  under  the  authority'  of 
the  Act:  it  substantially  involves  the  question,  whether  the 
party  was  legally  cited,  that  is,  whether  the  action  was  raised 
under  the  authority  of  the  Act  or  not.  And  looking  at  the 
nature  of  the  action  here, — an  action  for  reducing  the  decree, 
and  all  the  minutes,  grounds  and  warrants,  &c., — the  summons 
appears  quite  sufficient  to  let  in  the  challenge  of  the  accuracy 
of  the  entry  in  the  procedure-book.  On  these  grounds,  I  think 
that  the  objection  cannot  be  repelled  without  some  further  in- 
vestigation of  the  truth  of  the  pursuer's  averment." 

Lords  Corehouse,  President,  Gillies  and  Moncreiff: 

"  In  this  case  an  action  was  brought  by  Harrison  against 
M'Ewan  and  Parker,  under  the  Act  10th  Geo.  IV.  c.  55,  com- 
monly called  the  Small-Debt  Act,  before  the  Sheriff  of  Ijanark- 
shire,  for  the  sum  of  £8.  6.  8,  in  which  the  Sheriff  decerned 
for  £3.  17.  5.  vrith  78.  Id.  of  expenses.  That  decree  is  now 
brought  under  reduction  by  M*£wan,  on  two  grounds:  1st, 
That  the  action  was  not  raised  under  the  authority  of  the  Act, 
in  respect  the  citation  and  service  copy  of  the  summons  were 
not  given  to  M'Ewan  in  the  form  prescribed ;  and  2dly,  Because 
M*Ewan,  who  it  is  said  was  absent  at  the  first  calling,  was  not 
cited  again,  in  terms  of  the  3d  section  of  the  Statute. 

"  The  Act,  after  specifying  the  form  of  the  summons,  pro- 
vides, that  being  signed  by  the  Sheriff-clerk  it  shall  be  a  suffi- 
cient warrant  for  summoning  the  defender,  and  that  a  copy  of 
the  summons,  with  the  citation  annexed,  and  a  copy  of  the  ac- 
count, if  any,  shall  be  served  at  the  same  time  on  the  defender 
personally,  or  at  his  dwelling  place.  It  is  also  provided,  that 
the  officer  shall  either  return  an  execution  of  citation  signed  by 
him,  or  shall  appear  and  give  evidence  on  oath  of  the  citation 
having  been  duly  made.  In  this  instance  there  was  a  summons, 
to  the  form  of  which  no  objection  is  made,  which  was  served 
upon  the  party.  There  was  also  an  account,  a  copy  of  which 
was  written  on  the  back  of  the  summons,  and  an  execution  was 
returned,  which  is  also  regular.  But  in  a  schedule  A,  No.  2, 
subjoined  to  the  Act,  a  form  of  citation  is  given  in  the  follow- 
ing terms :  '  E.  F.,  defender  above  designed,  you  are  hereby 
summoned  to  appear  before  the  Sheriff,  in  the  matter,  and  at 
the  time  and  place,  and  under  the  certification  set  forth  in  the 
above  copy  of  the  summons  or  complaint  against  you.  This 
Notice  served  upon  day  of,*  &c.     To  the  word  Notice 

there  is  added  in  a  note :  *  If  there  is  an  account,  the  officer 
must  serve  a  copy  of  it  along  with  the  copy  of  the  summons  or 
complRiiit,  and  aiid  here,  *  with  a  copy  of  the  account.'  This 
List  direction  was  disobeyed  by  ths  officer.  He  served  the 
sir.rrno'.*,  -.'ud  thcic  Wris  a  copy  of  the  account  on  the  back  of 


it ;  but  the  citation  left  with  the  defenders  did  not  bear  that  a 
copy  of  the  account  was  served.  It  appears  to  us  that  this  was 
a  fatal  objection  to  the  whole  procedure ;  for,  in  consequence  of 
the  defect  in  the  citation,  the  action  was  not  raised,  nor  the  de- 
cree pronounced  under  the  authority  of  the  Statute. 

"  Harrison,  the  defender  in  the  reduction,  pleads,  that  the 
schedule  No.  2  is  not  referred  to  expressly  in  the  enacting  dauae 
of  the  Statute ;  and,  therefore,  although  the  schedule  is  given 
as  an  example  of  the  proper  form  of  citation,  for  the  conve- 
nience of  those  who  raise  such  actions,  it  is  not  imperadve  upon 
them,  and  any  other  form  of  citation  may  be  used  which  is  in 
substance  the  same.  But,  in  the  first  place,  we  are  of  opinion, 
that  the  citation  here  is  not  in  substance  the  same  with  that 
prescribed  by  the  Statute  ;  because  the  party  was  not  put  upon 
bis  guard  that  any  copy  of  the  account  was  served  upon  him  at 
all,  by  which  he  might  have  been  mbled  ;  for  be  might  have 
overlooked  the  writing  on  the  back  of  the  summons,  or  he 
might  not  have  been  fully  aware  that  it  related  to  the  matter  at 
issue. 

"  2dly,  We  think  that  the  schedules  annexed  to  the  Act  of 
Parliament  are  to  be  considered  as  part  of  the  Act  itself,  and 
are  not  given  as  forms  which  may  or  may  not  be  followed,  at 
the  option  of  the  pursuer.  On  the  contrary,  the  words  are  im- 
perative— '  the  officer  must  serve  a  copy  of  the  account,  and 
add  in  the  citation  (that  is,  must  add  in  the  citation),  *  with 
a  copy  of  the  account.'  But  if  these  words  are  imperative,  and 
as  obligatory  as  any  thing  contained  in  the  body  of  the  Statute, 
no  court  is  entitled,  on  the  plea  of  equity,  to  disregard  them. 
The  Statute,  which  has  swept  away  all  the  ordinary  forms  of 
law,  for  the  benefit  of  pursuers  in  the  Small-Debt  Court,  must 
be  observed  to  the  letter,  otherwise  the  benefit  which  it  confers 
cannot  be  claimed.  It  would  be  attended  with  the  most  mis- 
chievous coo^equences,  if  any  departure  from  the  forms  pre- 
scribed were  to  be  dispensed  with,  because  they  may  appear 
unnecessary  or  immateriaL  Biistake  would  follow  mistake, 
and  one  blunder  be  excused  after  another,  till  defenders  could 
have  no  security  for  their  rights  in  these  summary  proceedings. 
The  object  of  the  Statute  is  to  prevent  unnecessary  and  expen- 
sive litigation ;  but  there  would  be  no  end  to  kwsuits,  if  it 
were  competent  to  discuss  before  this  Court,  whether  a  devia- 
tion from  the  form  prescribed  was  material  or  immaterial,  or 
whether  it  was  remedied  by  an  alleged  equipollent  which  a 
party  had  adopted  at  his  own  hand.  An  implicit  obedience  to 
the  directions  given  is  the  only  security  against  this  evil. 

**  The  principles  laid  down  by  the  Court  in  the  cases  of 
Brown  and  Wallace,  though  in  neither  the  species  fucti  was 
precisely  the  same  as  in  this  instance,  are  authorities  in  support 
of  what  has  now  been  said.  But  the  case  of  M'Laren  is  a 
case  exactly  in  point.  In  that  case,  the  very  same  defect  oc- 
curred in  the  citation  which  is  founded  upon  here,  and  it  was 
held  to  be  fiital. 

"  The  2d  objection  is  equally,  if  not  more  material.  It  is 
provided,  in  the  same  section  of  the  Statute,  that  '  if  the  de- 
fender shall  not  appear,  he  shall  be  cited  a  second  time  per- 
sonally, or  at  his  dwelling  place,  upon  the  words  de  novo  being 
either  subjoined  to  the  original  summons,  and  signed  by  the 
Sheriff-clerk,  or  written  in  the  procedure-book  kept  by  the  derk, 
and  signed  by  the  Sheriff,  to  appear  at  the  next  court  after  the 
date  of  the  said  dtation.' 

"  This  is  a  very  important  privilege  conferred  on  defenden, 
for  otherwise  decrees  might  be  stolen  out  against  them  when 
they  had  never  beard  of  the  summons,  or  were  necessarily  pre- 
vented from  attending  at  the  first  calling.  To  ascertain  on  the 
record  the  material  fact,  whether  the  party  is  present  or  absent, 
in  schedule  E  the  form  of  the  procedure-book  is  given,  to  which 
there  is  added :  *  N,  B»  After  the  name  of  each  pursuer  snd 
defender  let  the  letter  P.  or  A.  be  added,  in  order  to  mark 
whether  the  party  was  present  or  absent  when  the  cause  was 
called.'  In  the  present  case,  neither  the  letter  P.  nor  the  let- 
ter A.  appears  after  the  name  of  M'Ewan.  The  letter  P.  is  in 
the  procedure-book,  and  it  is  said  to  apply  to  all  the  defen* 
ders.  But  that  is  not  a  compliance  with  the  Statute,  which 
requires  that  it  shall  be  added  to  the  name  of  each  pursuer  or 
defender.     And  this  is  the  more  important,  because  M'Ewan 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


343 


avers,  and  offers  to  prove,  that  in  point  of  (act  he  was  hot  pre- 
sent himself,  and  he  denies  that  any  person  was  present  on  his 
behalf.  It  is  pleaded,  that,  according  to  the  practice  of  the 
Sheriff  Court  of  Lanarkshire,  the  single  letter  P.  or  A.  ap- 
plies to  all  pursuers  or  defenders.  But  certainly  the  practice 
of  a  Sheriff  Court  cannot  justify  a  plain  contravention  of  the 
Statute. 

"  We  think  there  is  nothing  in  the  defence,  that  the  present 
summons  is  incorrect  in  referring  to  the  schedule  B,  instead  of 
schedule  D.  The  mistake  is  not  in  the  summons.  It  is  a  typo* 
graphical  error  in  the  Act  of  Parliament  itself,  the  section  where 
it  occurs  being  quoted  in  the  summons,  and  for  which  the  pur- 
suer, M*Ewan,  was  not  answerable.  On  the  contrary,  he  cor- 
rects the  mistake,  by  terming  the  schedule  not  B,  but '  Uie  sche- 
dule referred  to  in  the  twelfth  section,'  which  unquestionably 
is  the  schedule  £. 

**  On  these  grounds  we  are  of  opinion  that  this  action  of 
reduction  is  competent,  and  that  it  is  well-founded  on  the 
merits.  The  original  action  was  not  regularly  brought  into 
Court  by  the  first  citation ;  and  although  it  had,  if  neither  the 
defender  nor  any  one  authorised  by  him  appeared  when  the 
cause  was  called,  it  was  incompetent  for  the  Sheriff  to  decern 
against  him  without  a  second  citation.  But  the  evidence  of  his 
b^ing  present,  required  by  the  Statute,  is  wanting." 

On  advising  the  cause,  with  the  opinions  of  the 
consulted  Judges,  their  Lordships  (Lords  Justice- 
Clerk,  Meadowbank,  and  Medwyn),  were  of  opinion 
that  the  Lord  Ordinary's  interlocutor  should  be  ad- 
hered to. 

The  reclaiming  note,  accordingly,  was  refused^  with 
additional  expenses. 

Lord  Ordinary,  Cockburn Act.  D.  M'Neill;  J.  Ander- 
son; Fisher  and  Duncan,  S.S.C.,  Agents Alt.  P.  Robert- 
son; A.  M'Neill;  J.  Stuart,  S.S.C.,  Agent [J.D.M.] 


9M  March  1 838. 
Second  Division (J.D.M.) 

No.  171. — Mrs  Martha  Cameron  an^f  Manpatory, 
Pursuers^  r.  James  Chapman  and  Mandatory, 
Defendei-8. 

Jurisdiction  —  Process —  Transference  —  Foreign — Arrestment 
JurisUictionis  Fundandae  Causa — Reduction —  Where  an  action 
had  been  brought  again%t  a  foreigner,  the  Jurisdiction  of  the 
Court  being  founded  on  an  arrestment  jurisdictionis  funJandse 
causa,  and  the  defender  died  after  the  summons  was  executed, 
but  before  it  was  called  in  Court — Held  that  the  action  was 
capable  of  being  transferred  against  the  defender's  representa* 
tioes;  but  where  the  representative  was  not  within  the  jurisdic' 
tion  of  the  Court,  and  had  not  confirmed  the  subject  previotislg 
arrested,  and  no  new  arrestment  jurisdictionis  fundandiB  causa 
was  used  after  the  defenders  death,  the  decree  of  transference 
reduced:  the  process  not  being  capable  of  being  transferred 
from  want  of  jurisdiction. 

The  defenders,  on  the  25th  March  1833,  raised  a 
summons,  which  was  executed  next  day  against  the 
late  John  Cameron,  then  living  at  Guernsey,  as  a 
partner  of  John  Cameron  and  Company,  clothiers  in 
London,  concluding  for  payment  of  a  sum  of  £861. 
14s.  6d.  In  order  to  found  a  jurisdiction  against 
Cameron,  an  arrestment  jurisdictionis  fundandce  causa 
was  used  in  the  hands  of  a  party  who  was  indebted  to 
him.  The  summons  was  executed  against  Cameron 
as  furth  of  the  kingdom ;  and  an  arrestment  was  also 
used  in  the  same  party's  hands  on  the  dependence  of 
the  action.  After  the  expiry  of  the  inducics,  the  sum- 
mons was  called  in  Court  on  30th  May  1833,  and  de- 
fences were  lodged  for  Cameron  by  his  agent,  in  which 


his  liability  for  the  debt  was  disputed.  After  the  de- 
fences were  lodged,  and  an  order  for  a  condescendence 
was  pronounced,  the  present  defenders  learned  that 
Cameron  had  died  at  Guernsey  upon  1 8th  May,  before 
the  calling  of  the  case  against  him.  Cameron  was  re- 
presented by  his  widow,  the  present  pursuer,  who  is 
his  executrix-nominate,  and  in  that  character  the  de- 
fenders raised  a  summons  of  transference,  which  was 
executed  against  her  as  furth  of  the  kingdom,  but  they 
did  not  arrest  jurisdictionis  fundandm  causa  against 
her.  The  summons  of  transference  was  called  in  Court, 
when  appearance  was  entered  for  Mrs  Cameron  by  her 
agent,  who  borrowed  the  summons,  and  returned  it 
without  defences.  Upon  this  the  case  was  enrolled 
before  Lord  Medwyn,  who  pronounced  this  interlocu- 
tor: "  Transfers  and  decerns  in  statu  qujoP  After 
decree  of  transference  was  pronounced,  the  defenders 
called  the  original  action  of  new,  against  the  pursuer, 
Mrs  Cameron,  as  her  husband's  representative.  When 
the  original  summons  was  thus  called  a  second  time, 
appearance  was  again  entered  for  the  pursuer,  Mrs 
Cameron,  by  her  agent,  and  after  some  delay,  owing 
to  a  slight  error,  decree  was  pronounced  in  terms  of 
the  libel. 

The  present  action  of  reduction  of  these  decrees  was 
then  brought,  in  which  the  following  two  questions 
arose :  l^.  Whether  the  action  raised  at  the  instance 
of  the  defender  Chapman,  against  Cameron,  a  foreign- 
er, was  capable  of  being  transferred  against  Cameron's 
representative, — Cameron  having  died  after  the  sum- 
mons was  executed,  but  before  it  was  called  in  Court  ? 
2(fi^,  Whether  it  was  transferred  against  his  widow, 
the  pursuer  of  the  present  reduction,  by  the  decree  of 
transference  which  was  obtained,  although  she  was 
not  within  this  jurisdiction,  and  had  not  confirmed  the 
subject  previously  arrested,  and  although  no  new  ar- 
restment jurisdictionis  Jundandoc  causa  was  used  after 
her  husband's  death  ? 

The  Lord  Ordinary  appointed  minutes  of  debate  on 
these  questions :  on  considering  which,  his  Lordship 

"  Finds  that  the  original  action,  at  the  instance  of  the  defender 
against  the  deceased  John  Cameron,  was  transferred  in  suffi- 
cient legal  form  against  the  present  pursuer,  as  liis  representa- 
tive, by  the  decree  of  transference  under  reduction,"  &c. 

"  Note Though  the  Lord  Ordinary  has  come  to  the  opi- 
nion expressed  in  the  interlocutor,  he  has  hail  considerable 
doubt  on  both  the  questions  discussed  in  the  minutes.  He  can- 
not adopt  the  principles  laid  down  in  the  minute  for  the  defen- 
ders, so  as  to  hold  that  this  Court  has  jurisdiction  over  foreign- 
ers, simply  in  respect  of  their  having  moveable  effects  situated 
in  Scotland.  The  courts  of  Scotland  no  doubt  have  power 
over  such  goods ;  but  the  question  of  legal  jurisdiction  is  a 
question  juris  gentium ;  and,  according  to  all  modern  authori- 
ties, moveable  effects  follow  the  dooiicile  of  the  owner,  and 
have  no  legal  situs  but  in  the  country  of  that  domicile.  Au- 
thorides  to  the  contrary  may  no  doubt  be  easily  cited ;  because, 
at  one  time,  and  until  a  comparadvely  late  period,  a  contrary 
principle  was  not  only  maintained  by  lawyers,  but  acted  on  in 
the  decisions  of  the  Court,  and  even  of  the  House  of  LfOrds. 
But  the  true  principle  of  law  has  been  long  settled,  and  there- 
fore the  Lord  Ordinary  cannot  hold  that  the  only  use  of  the  ar- 
restment jurisdictionis  fundandct  causa  is  to  prevent  the  goods 
from  being  removed  from  the  country,  as  if  the  Court  had  in 
other  respects  jurisdiction  to  administer  law  on  personal  estate 
between  two  parties  domiciled  under  the  law  of  a  foreign  country. 
He  has  no  doubt  that  that  form  of  process,  in  its  nature  altogether 
artificial,  has  been  introduced,  or  at  any  mte  can  only  be  sustained, 
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on  views  of  equity  as  indispensable  to  the  creation  of  jurisdic- 
tion in  such  a  case. 

'*  But  having  expressed  thb  opinion  in  point  of  principle,  he 
has  still  come  to  the  opinion  that  where  the  jurisdiction  has 
once  been  legally  founded  by  such  an  arrestment,  and  a  sum- 
mons issued  and  executed  in  virtue  of  it,  such  jurisdiction  does 
not  perish  by  the  death  of  the  party,  but  may  be  transferred, 
without  any  other  proceeding,  against  his  representatives,  though 
also  domiciled  abroad.  The  consideration  which  has  raised 
most  difficulty  in  his  mind  on  this  point  is,  that  the  party 
against  whom  such  an  action  of  transference  is  brought  may 
deny  the  representation,  and  that  the  discussion  of  that  ques- 
tion must  then  come  to  be  a  personal  litigation  with  a  party 
against  whom  personally  no  jurisdiction  has  been  founded.  It 
does  not  appear  to  the  Lord  Ordinary  that  the  question  has 
gver  been  settled  by  any  decision,  though  several  of  the  cases 
quoted  by  the  parties  have  more  or  less  bearing  on  it.  Neither 
is  he  satisfied  of  a  point  strongly  assumed  by  the  defenders,  that 
the  decree  to  be  obtained  in  the  principal  action  will  be  of  no 
effect  beyond  the  value  of  the  effects  arrested.  No  doubt,  if  it 
turns  out  that  there  were  no  goods,  the  whole  proceeding  will 
be  a  nullity  for  want  of  jurisdiction.  But  if  there  were  goods 
sufficient  to  give  jurisdiction,  and  if  the  party  so  called  comes 
into  Court  upon  a  summons,  which  always  contains  personal 
conclusions,  and  so  is  compelled  to  discuss  the  merits  of  what- 
ever question  may  be  between  the  parties,  it  will  be  matter  of 
international  law  for  the  judgment  of  foreign  courts,  whether 
such  a  decree  shall  not  be  taken  as  res  judicata  to  be  enforced  by 
the  diligence  of  their  own  law. 

*'  Nevertheless,  the  Lord  Ordinary  thinks  that  the  diffi- 
culties on  the  other  side  are  greater.  A  party  who  has  used  a 
good  arrestment  to  found  jurisdiction,  and  then  raisf*d  his  ac- 
tion and  arrested  for  security  on  the  dependence,  has  thereby ^'us 
queaitum  in  the  goods  arrested,  if  his  claim  by  the  summons  is 
good.  The  Lord  Ordinary  does  not  think  the  reasoning  solid, 
that  if  a  new  arrestment  to  found  jurisdiction  were  necessary 
before  the  action  could  be  transferred,  the  arrestment  in  security 
must  necessarily  be  lost ;  because  it  might  reasonably  be  held, 
that  when  the  action  was  transferred,  the  arrestment  would 
subsist  along  with  it.  But  the  consequence  would  follow  in 
many  cases,  because  there  might  be  nothing  to  arrest  to  found 
jurisidiction  a  second  time ;  and,  according  to  the  case  of  Hous- 
ton, such  an  arrestment  to  found  jurisdiction  with  effect,  would 
be  incompetent  against  an  executor  unconfirmed,  and  the  pro- 
cess recommended  in  that  case  would  not  at  all  answer  the  pur- 
pose of  preserving  the  original  arrestment  in  security.  The 
Lord  Ordinary  cannot  think  that  this  result  would  be  consis- 
tent with  the  principles  of  law ;  and,  seeing  that,  as  far  as  ap- 
pears, there  has  been  no  practice  of  using  a  new  arrestment  to 
found  jurisdiction  in  such  eases,  hp  thinks  that  it  is,  on  the 
whole,  more  sound  in  principle,  and  practically  safer,  to  bold  that 
the  transference  may  proceed  without  it.  Though  there  is  no 
decision  on  the  point,  it  certainlv  appears,  according  to  Kilker- 
ran's  Reports,  to  have  been  taken  for  granted  in  Duudas  v. 
M'Leod,  lath  December  1743,  M.  2038. 

'*  The  Lord  Ordinary  has  had  difficulty  on  the  second  point 
also ;  and  he  must  observe,  that  the  defender,  by  taking  too 
narrow  a  construction  of  the  interlocutor  ordering  the  minutes, 
has  not  argued  the  point  which  creates  most  doubt  in  the  Lord 
Ordinary's  mind.  One  question  is,  whether  it  was  competent 
to  transfer  an  action  as  a  depending  process,  when  the  summons 
had  not  been  called  in  Court  iil  the  lifetime  of  the  original  de- 
fender cited.  But  for  the  decision  in  the  case  of  M*Intosh, 
May  26,  1829,  the  Lord  Ordinary  would  have  great  doubt  on 
that  question,  as  Lord  Corehouse,  by  reporting  it,  appears  to 
have  had :  ^or  though  arrestment  is  competent  on  an  executed 
summons  as  a  depending  action,  it  goes  for  nothing  if  the  action 
be  not  proceeded  in  {  and  it  does  not  necessarily  follow,  that  if 
the  party  dies  before  it  is  cidled,  it  can  be  legally  called  against 
another  party.  The  judgment,  however,  in  that  case  may  be 
taken  as  so  far  settling  the  point  for  the  guidance  of  a  Lord 
Ordinary.  But  in  the  present  case  a  different  question  arises. 
Here  the  summons  was  in  fact  called  in  Court, — enrolled, — an 
order  for  defences  taken,  and  farther  orders  made.     And  the 


question,  whether  the  decree  of  transference  taken  was  legal  and 
competent  under  the  circumstances  in  which  the  summons  was 
raised,  and  the  decreet  obtained,  involves  the  question,  not  di^ 
cussed,  whether  it  was  legal  and  competent,  after  the  proceed- 
ings adopted  on  the  origimd  summons.  The  material  point  is, 
whether  the  transference  could  be  taken  on  the  action,  as  de- 
pending against  a  man  who  was  dead  before  it  was  called,  to 
the  effect  of  enabling  the  pursuer  of  it  to  call  the  summons 
anew  by  a  new  partilna,  directing  it  against  another  party,  the 
representative.  The  Lord  Ordinary  must  confess  that  he  does 
not  consider  such  an  extraordinary  proceeding,  which  makes  the 
record  of  the  Court  so  anomalous,  as  a  very  simple  case.  Rut 
on  the  whole,  if  the  case  of  M'Intosh  be  held  to  be  conclusive, 
he  is  inclined  to  think  that  the  point  decided  by  it,  necessarily 
involves  the  competency  of  some  such  extraordinary  and  irregular 
form  of  process." 

A  reclaiming  note  having  been  presented  against 
this  judgment,  their  Lordships  appointed  the  opinion 
of  the  whole  Court  to  be  taken. 

The  following  was  the  opinion  of  Lord  Corehouse, 
concurred  in  by  Lord  President  THope),  Lords  Gillies, 
Mackenzie,  Fullerton,  Jeffrey  anu  Cockbum : 

*'  Two  questions  which  have  arisen  in  this  case  are  submitted 
to  our  consideration:  Is/,  Whether  Chapman's  action  against 
Cameron  was  capable  of  being  transferred  against  Cameron's 
representative,  Cameron  having  died  after  the  summons  was 
executed,  but  before  it  was  called  in  Court  ?  2</fy,  Whether  it 
was  transferred  against  his  widow,  the  pursuer  of  the  present 
reduction,  by  the  decree  of  transference  which  was  obtained, 
although  she  was  not  within  this  jurisdiction,  and  had  not  con- 
firmed the  subject  previously  arrested,  and  although  no  new 
arrestment  7trm</tc<<oaisyicJufaiu/ff  cauaa  was  used  after  her  bus- 
band's  death  ? 

'*  I.  On  the  first  point,  we  are  of  opinion  that  the  action  was 
capable  of  being  transferred.  It  seems  to  be  admitted,  that  if 
an  action  is  in  dependence  it  may  be  transferred.  '  TrsDt- 
ference,'  says  Mr  R.  Bell,  *  is  a  step  whereby  a  depending  sc- 
tion  is  transferred  from  a  person  deceased  to  his  representative ;' 
and  that  maxim  is  correctly  gathered  from  all  our  authoritiei 
upon  the  subject.  Thus  Bankton  says,  (Book  IV.  tit.  24,  §64 J 
*  Upon  the  death  of  a  defender  during  a  dependence,  the  action 
must  be  transferred  against  his  heirs  or  executors  in  xta/a  qvo, 
reserving  all  defences  both  against  the  passive  titles  and  in  tbe 
principal  cause.'  And  to  the  same  effect,  Erskine  (Book  IV. 
tit.  1,  §  60,) — '  Where,  during  the  dependence  of  a  suit,  either 
party  dies,  the  action,  before  it  can  be  further  proceeded  iu, 
must  be  transferred  from  the  deceased  to  some  person  alive  wrho 
represents  him.' 

*'  But  there  is  no  doubt  that  a  suit  is  in  dependence  whenever 
the  summons  is  executed.  By  virtue  of  the  execution  maoy 
important  effects  are  produced.  The  currency  of  prescriptioa 
is  stopped — the  subject  is  rendered  litigious,  and  there  is  a  war- 
rant  for  using  inhibition  and  arrestment  against  the  defender. 
Accordingly,  all  the  books  say,  that  from  the  date  of  execution 
the  dependence  commences.  Thus  Mr  R.  Bell  (Law  Diet. 
voce  Transference) — '  An  action  is  held  to  be  in  dependence 
from  the  moment  of  the  citation  until  the  final  decision  of  the 
House  of  Lords.' 

"  Various  authorities  to  the  same  effect  are  quoted  in  the  sd- 
ditional  minute  for  tbe  defenders,  which  it  is  unnecessary  to 
repeat.  Indeed,  the  common  style  of  the  bill  and  warrant  of 
these  diligences  is  of  itself  conclusive.  The  deliverance  on  the 
back  of  the  bill  is  in  these  terms  :-^'  Fiat  ut  petitur  ;  because 
the  Lords  have  seen  the  dependence  within  mentioned.'  Now, 
what  is  the  dependence  mentioned  in  the  bill,  and  shown  to  tbe 
Lords  ?  It  is  nothing  whatever  but  the  summons  and  its  exe- 
cution. We  hold  it  therefore  to  be  clear,  that  the  execution  of 
a  summons  (reates  a  depending  action,  and  that  a  depending 
action  may  be  transferred.  This  was  the  view  taken  hy  the 
Court  in  the  case  of  M'Intosh  against  Macandrew,  June  1829, 
mentioned  in  the  pleadings,  which  was  reported  for  the  purpose 
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of  settling  the  point,  which  was  very  fully  argued,  and  on  which 
the  judgment  of  the  First  Division  was  unanimous. 

"  It  is  scarcely  necessary  to  observe,  that  the  case  of  the 
Lords  of  the  Treasury  against  Campbeirs  Trustees,  5th  March 
1836,  on  which  the  pursuer  founds,  has  no  relation  whatever  to 
this  question ;  and,  in  particular,  that  it  is  in  perfect  consistency 
with  the  case  of  M*Intosh  v,  Macandrew.  The  summons  was 
raised  in  the  name  of  the  Commissioners  of  Woods  and  Forests ; 
but  it  was  not  called  until  their  title  to  insist,  if  they  ever  had 
any,  was  taken  away  by  Act  of  Parliament.  Accordingly,  Lord 
Medwyn  observes,  '  I  would  have  had  great  hesitation  in  hold- 
ing that  the  right  to  sue  was  ever  in  the  Commissioners  of 
Woods  and  Forests,  and  I  am  confirmed  in  my  view  by  the  de- 
claratory act :  but,  independently  of  that,  the  summons  was 
raised  and  executed  in  June,  and  on  the  9th  September  an  Act 
passed,  which  declared  the  right  to  be  vested  in  the  Lords  of 
the  Treasury.  Then  the  summons  was  called  on  the  12th 
November.  There  is  no  analc^y  to  the  case  of  M'Intosh  here.' 
And  Lord  Glenlee*s  short  remark  is  unanswerable : — *  Calling 
is  a  judicial  step,  and  the  Commissioners  of  Woods  and  Forests 
had  no  title  to  take  any  judicial  step  at  alL  The  summons  is 
mopite/ 

**  II.  The  second  question  is  attended  with  more  difficulty, 
but  ou  full  consideration  we  are  of  opinion,  that  though  the 
process  was  capable  of  being  transferred  against  Cameron's  re- 
presentatives. It  was  not  transferred  from  want  of  jurisdiction. 
If  an  arrestment  jurisdictionis  fundandtt  eauuL  was,  as  the  de- 
fenders assume,  a  process  by  which  a  moveable  subject  is  fixed 
down  in  this  country,  and  rendered,  in  so  fiir  as  jurisdiction  is 
concerned,  the  same  in  all  respects  as  an  heritable  subject,  there 
might  be  some  plausibility  in  their  argument.  But  assuredly 
that  is  not  the  case.  A  person  who  has  an  heritable  subject  in 
this  country  may  be  competently  sued  by  all  who  have  claims 
against  it.  But  it  is  not  so  with  a  moveable  subject  arrested 
jurisdieiionisfundaudtB  causa.  The  arrestment  is  of  no  avail  to 
any  one  except  to  him  who  has  used  it.  It  is  very  true,  that  if 
after  the  arrestment  a  multiplepoinding  is  brought  by  the  ar- 
restee, the  fund  in  medio  is  attachable  by  all  having  interest, 
but  the  reason  is,  that  it  has  been  placed  in  tnanibus  curia  by 
the  multiplepoinding  for  the  benefit  of  all  concerned. 

*'  It  is  not  necessary  to  inquire  on  what  principle  the  custom 
is  founded,  of  arresting  moveables  to  found  a  jurisdiction  against 
their  owner,  being  a  foreigner.  It  is  plainly  in  opposition  to 
the  general  doctrine  both  of  the  Roman  law  and  modern  juris- 
prudence, both  of  which  admit  the  maxim,  actor  sequitur  forum 
rei.  It  was  borrowed  in  Scotland  from  the  law  of  Holland, 
where,  as  Voet  observes,  it  had  been  introduced,  contrary  to 
principle,  from  views  of  expediency,  and  for  the  encouragement 
of  commerce.  We  are  of  opinion,  therefore,  that  it  must  not 
be  carried  farther  in  any  case  than  is  expressly  warranted  by 
authority  and  precedent.  But  there  is  neither  authority  nor 
precedent  for  maintaining  that  an  arrestment  used  against  a 
foreigner  in  his  life,  is  sufficient  to  make  his  representatives, 
also  foreigners,  amenable  to  this  jurisdiction  after  his  death. 

*'  The  ground  upon  which  the  defenders  chiefly  rely  is,  that 
representation  alone  produces  this  effect ;  that  is,  that  because 
the  action  has  been  correctly  brought  against  the  predecessor, 
his  obligation  to  appear  and  defend  necessarily  transmits  against 
his  successor.  This  argument  is  plainly  unsound.  Even  in  the 
case  of  an  action  brought  against  a  native,  resident  in  this 
country,  and  therefore  answerable  to  our  courts  raiione  domi- 
cilii^ which  is  the  primary  ground  of  jurisdiction,  and  the  most 
effectual  of  all,  a  foreigner  admitted  to  represent  him  is  not  an- 
swerable on  that  account.  This  was  expressly  decided  in 
Reoch  p.  Robb,  I4th  May  1831,  which  appears  to  us  by  itself 
almost  conclusive  upon  the  point  now  under  consideration.  But 
farther,  it  will  be  observed  that  the  party  sued  there  was  con- 
fessedly the  representative  against  whom  the  arrestment  was 
used.  But  there  is  no  admission  of  representation  here.  A 
decree  of  transference  is  taken  against  a  foreigner,  before  it  is 
established  that  by  the  law  of  the  country  where  she  resides  she 
is  the  representative  of  the  deceased,  either  passive  in  the  obli- 
gation for  which  the  original  action  was  brought,  or  active  as 
having  a  title  to  the  subject  arrasted^     If  she  is  the  representa- 


tive, that  is  not  enough  according  to  the  decision  cited ;  and  it 
is  an  a  fortiori  case  that  she  is  not  admitted  to  be  so,  and  that 
no  evidence  to  that  effect  was  brought  in  the  action  of  trans- 
ference. 

*'  The  only  other  ground  on  which  the  decree  of  transference 
can  be  supported,  is  jurisdiction  ratione  rei  sita,  but  we  think, 
as  already  stated,  that  this  is  not  maintainable.  Moveables  have 
no  situs  ;  and  an  arrestment  Jurisdiciionis  fundanda  causa  can- 
not give  them  situs.  It  is  a  mere  compulsitor  to  make  the  per- 
son appear  against  whose  property  the  arrestment  has  been  used, 
and  available  against  no  one  else.  In  particular,  it  is  not  avail- 
able against  an  individual,  however  connected  with  the  deceased, 
in  whom  no  right  to  that  property  is  vested,  and  while  it  still 
remains,  according  to  our  law,  in  bonis  defuncti.  Even  if  Mrs 
Cameron  had  confirmed  in  Scotland  as  executor  nominate  to  her 
husband,  we  do  not  think  that  an  action  of  transference  could 
have  proceeded  against  her  without  a  new  arrestment.  But  the 
case  is  much  stronger  since  she  has  not  done  so ;  for  it  is  a  settled 
point,  that  letters  of  administration  obtained  in  England  have  no 
vesting  effect  here.  It  is  true  that  ordinary  arrestments  do  not 
fall  upon  the  death  of  the  common  debtor ;  but  an  arrestment 
jurisdictionis  fundanda  causa  is  of  a  totally  different  nature ; 
and  it  is  impossible  to  argue  from  the  one  to  the  other.  As  we 
have  no  authority,  therefore,  to  hold  that  an  arrestment  of  this 
species  used  against  a  foreigner,  transmits  ipso  jure  after  his 
death  against  his  successor,  and  as  there  is  no  practice  upon  the 
subject,  we  conceive  that  we  are  not  warranted  iu  extending 
the  remedy  to  the  case  before  us. 

'*  In  truth,  we  think  the  point  has  been  satisfactorily  decided 
by  the  judgment  in  Houston  v,  Stirling  and  others,  3d  Febru- 
ary 1824,  where  it  was  found  that  an  arrestment  ad  fundandam 
jurisdictiontm  was  not  competent  against  English  executors  not 
confirmed.  This  surely  is  an  a  fortiori  case ;  for  if  an  arrest- 
ment of  this  kind  cannot  be  used  at  all  against  English  execu- 
tors unconfirmed,  it  is  in  vain  to  say  that  it  can  be  transferred 
against  them  while  they  are  unconfirmed.  They  have  no  con- 
nection with  the  property  in  either  case  till  their  confirmation 
be  expeded ;  and  representation  by  itself  being  insufficient,  which 
this  as  well  as  the  case  of  Reoch  proves,  it  is  plain  that  they  are 
in  no  shape  whatever  amenable  to  our  courts. 

"  The  note  added  to  that  case  by  the  learned  and  accurate 
reporter,  of  the  authenticity  and  authority  of  which  there  can 
be  no  doubt,  explains  the  views  on  which  the  Court  proceed- 
ed ;  and  to  our  mind  they  are  sound  and  satis&ctory,  pointing 
out  the  mode  which  ought  to  have  been  followed  there,  and 
which,  we  conceive,  ought  to  have  been  followed  here  also. 
The  Court,  it  is  said,  '  unanimously  held  that  the  mode  of  pro- 
ceeding against  the  funds  of  a  deceased  debtor,  whose  executors 
are  foreigners,  is  to  arrest  jurisdictionis  fundanda  causa,  and 
then  to  raise  an  action  concluding  for  decree  cognitionis  causa 
merely.* 

'*  The  defenders  have  said,  that  if  the  action  was  transferred 
against  Mr  Cameron,  the  arrestment,  as  an  accessory,  was  trans- 
ferred also.  But,  as  the  pursuer  remarks,  this  argument  con- 
cludes not  in  their  favour,  but  against  them  ;  for  if  the  arrest- 
ment is  only  transferred  by  the  decree  in  the  transference,  it 
never  could  be  a  warrant  for  insisting  in  the  action  in  which 
that  decree  was  taken. 

*'  The  main  reliance  of  the  defenders  is  placed  on  tha  case  of 
Dundas  v,  M'Leod,  13th  December  1743  ;  and  if  that  decision 
imported  what  it  is  said  to  do  in  a  late  excellent  edition  of 
Stair's  Institutions,  it  would  be  a  formidable  precedent  against 
the  pursuer.  It  is  there  said  to  have  been  decided  in  the  ca^e 
of  Dundas,  '  that  where  a  process  has  been  depending  against  a 
party  who  dies  leaving  no  person  in  Scotland  to  represent  him, 
it  may  be  transferred  against  his  representatives,  though  fo- 
reigners, and  that  they  will  be  duly  called  by  an  edictal  cita- 
tion, without  any  arrestment  jurisdictionis  fundandae  causa : 
More*s  Stair,  Notes,  388.  But  we  do  not  think  that  this  is  the 
import  of  the  decision.  The  action  was  brought  by  Dundas 
against  Lieutenant  M'Leod,  a  foreigner,  in  the  Court  of  Ad- 
miralty, and  being  a  maritime  case,  he  was  required  to  find, 
and  did  find  caution  judicio  sisti  et  judictUum  solvi,  by  a  bond, 
in  which  Roderick  M*Leod  was  his  cautioner.    This,  there- 
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fore,  WES  an  obligation  that  the  defender  should  sist  himself  in 
the  action,  and  implement  the  decree  to  be  given ;  it  was  an 
obligation  voluntarily  undertaken,  which  bound  himself  and  his 
representatives,  and  for  the  fulfilment  of  which  his  cautioner 
was  responsible.  When  his  representatives,  therefore,  on  bis 
death,  did  not  sist  themselves,  the  cautioner  was  liable  for  the 
breach  of  the  obligation,  and  being  himself  within  the  jurisdic- 
tion, and  without  question  amenable  to  the  Court,  the  decree 
competently  went  out  against  him.  If  Cameron  in  this  case  had 
found  caution^Wicio  aisti  eijudicatum  $olvi,  and  if  his  cautioner 
had  been  resident  in  Scotland,  there  is  no  doubt  that  the  defender. 
Chapman,  might  competently  have  proceeded  against  that  cau- 
tioner. So,  also,  if  the  hiTettmeJitJHriidiclionitfundanda  causa 
had  been  loosed  on  caution  by  Cameron,  the  cautioner  would 
have  been  amenable  to  this  Court.  It  is  not  that  the  obliga- 
tion on  Cameron,  created  by  the  arrestment,  did  not  transmit 
against  his  representatives  (although  it  is  by  no  means  clear  that 
it  did  transmit,  for  the  effect  of  such  an  arrestment  is  not  equi- 
valent to  that  of  a  bond  granted  judicio  sisti),  but  that  there 
was  no  means  of  enforcing  the  obligation  if  it  was  transmitted, 
because  Cameron's  representatives  were  not  within  the  jurisdic- 
tion, and  without  a  new  arrestment  could  not  be  made  parties 
to  the  action  of  transference. 

"  For  these  reasons,  we  are  of  opinion  that  the  action  of 
transference,  though  capable  of  being  transferred,  never  was 
competently  transferred." 

Lord  Moncreiff : 

"  Having  had  an  opportunity  of  reconsidering  this  case,  with 
the  aid  of  the  consultation  of  the  Judges,  and  the  two  opinions 
prepared,  I  find  myself  unable  to  resist  the  reasoning  in  that 
of  Lord  Corehouse,  and  am  now  inclined  to  concur  in  it.  The 
explanation  of  the  case  of  Dundas  v.  M'Leod  appears  to  me  to 
be  satisfactory ;  and  on  examining  the  short  reports  of  the  case 
of  Ross  V.  Maxwells,  December  11,  1754  (referred  to  by  Er- 
skine),  in  the  Faculty  Collection,  and  in  Monboddo,  Br.  Sup. 
5,  820,  I  apprehend  that  the  proceeding  adopted  in  that  case 
was  in  every  view  incorrect,  and  that  while  the  account  given 
of  it  is  exceedingly  loose  and  indefinite,  so  as  to  leave  it  doubt- 
ful whether  the  heir  or  representatives  had  not  taken  up  the 
•uccesflion  in  Scotland,  it  cannot,  at  any  rate,  be  safely  relied 
on  as  a  precedent." 

Lord  Cuninghame  returned  the  following  opinion : 

"  Upon  the  first  point  stated  in  the  preceding  opinion,  I  con- 
cur with  the  other  Judges ;  but  I  feel  myself  constrained  to 
come  to  a  different  conclusion  on  the  second.  It  humbly  ap- 
pears to  me,  that  the  pursuer,  in  calling  Mrs  Cameron  by  an 
edicta]  citation  in  the  transference,  acted  according  to  all  the 
authorities  which  a  man  of  business  could  take  for  his  guide,  in 
such  proceedings  as  those  now  under  review. 

**  In  considering  this  question,  it  must  be  assumed  that  Mrs 
Cameron  is  either  the  executrix  of  her  husband,  or  the  party 
entitled  to  administration  according  to  the  law  of  England. 
On  this  point,  her  statement  is  not  very  explicit ;  but  one  thing 
is  dear,  that  as  the  widow  of  the  defunct,  she  has  an  interest  in 
her  husband's  succession  (if  not  excluded  by  special  provision), 
both  according  to  the  Scots  and  EngUsh  law,  and  if  she  does 
not  represent  her  husband,  she  could  have  no  legal  interest  at 
•11  to  raise  the  present  action.  She  not  only,  however,  has 
never  renounced  the  succession,  but  she  states  peremptory  pleas 
in  this  action  against  the  pursuers.  See  pleas,  Nos.  1 ,  2,  3,  4, 
5  and  6. 

'*  Holding  Mrs  Cameron,  therefore,  to  represent  her  husband, 
I  apprehend  that  it  was  not  necessary  to  execute  a  new  arrest- 
ment adjuriBdieiiomem^undandawi,  to  render  her  amenable  to 
the  jurisdiction  of  this  Court.  The  foundation  of  the  rule 
under  which  an  arrestment  is  required,  in  the  fint  instance,  to 
found  a  jurisdiction  over  a  foreigner,  is  probably  that  the  Court 
may  have  power  to  enforce  any  decree  which  may  be  pro- 
nounced. But  when  property  is  once  secured  (or  supposed  to 
be  secured)  to  answer  the  claim  of  a  creditor,  and  when  a  com- 
petition is  raised,  not  merely  by  an  arrestment  ad  fundandam 


jurudictionem,  but  by  a  further  arrestment  on  the  dependence, 
I  apprehend  that  both  the  principal  debtor,  and  all  succeeding 
to  or  claiming  through  him,  are  bound  to  follow  the  property 
thus  attached,  and  that  the  Court  is  entitled  to- authorise  sucJi 
representatives  to  be  cited,  as  other  parties  subject  to  tlieir 
jurisdiction  are  usually  cited. 

*'  It  is  a  trite  rule  of  law,  that  by  arrestment  on  the  depend- 
ence, a  nexus  is  laid  on  moveable  property  which  renders  it 
litigious,  and  fixes  it  within  the  jurisdiction  of  the  judge,  till 
the  right  of  this  creditor  is  finally  ascertained.  The  preference 
constituted  by  that  species  of  arrestment  is  not  lost  even  by 
the  death  of  the  ancestor,  if  renewed  against  his  representatives. 
Ersk.  B.  III.,  t,  6,  §  11.  Hence  moveable  property  attached 
by  arrestments  on  depending  suits,  is  fixed  as  effectually  under 
the  jurisdiction  of  this  Court,  as  an  heritable  estate  would  be  if 
the  executor  had  such  a  property  in  this  country  ;  and,  there- 
fore, in  the  one  case  as  well  as  the  other,  the  successor,  if 
abroad,  is  amenable  by  the  ordinary  form  of  transference,  on 
edictal  citation,  to  the  jurisdiction  of  the  Supreme  Court  of 
Scotland. 

'*  This  being  my  view  of  the  law,  I  should  hold  that  the 
party  objecting  to  such  a  citation,  is  bound  to  show  some  de- 
cisive authority  for  his  plea,  before  proceedings  are  annulled  on 
a  technical  objection,  truly  immaterial  to  debtors  in  general. 
But  any  authorities  that  can  be  found  applicable  to  the  case,  ap- 
pear to  me  to  support  the  competency  of  the  transference  as 
raised  in  the  present  case. 

**  Thus  Mr  Erskine  expressly  says,  (B.  IV.,  tit.  1,  §  61), 
'  when  the  representatives  of  the  party  deceased  do  not  reside 
in  the  territory  of  that  judge,  the  Supreme  Court  alone  can 
interfere.'  The  precise  mode  of  interference  is  not  stated  by 
the  author,  but  he  refers  to  two  cases,  one  of  them  so  early  as 
1674,  which  it  is  unnecessary  to  notice ;  and  the  other,  that  of 
Ross  against  Maxwell  (Fac.  Coll.,  1 1th  December  1754,  Morr. 
11,994),  in  which  it  was  found,  that  '  a  defender  dying,  the  de- 
pendence of  a  process  before  the  Sheriff,  his  representatives 
living  out  of  the  kingdom,  must  be  called  by  a  transference  be- 
fore the  Court  of  Session,  and  the  other  process  advocated.' 

"  That  seems  to  have  been  a  decision  directly  in  point  in  the 
present  case,  as  it  is  not  mentioned  that  any  arrestment  juris- 
dictionii  Jundanda  cauaa  was  thought  necessary  or  used.  It 
proceeded  on  a  sound  application  of  the  practice  rccogiiised  in 
the  prior  case  of  Dundas  against  M*Leod,  noticed  both  by  Kil- 
kerran  and  Elchies  (Morr.  p.  2038),  in  which  it  was  found  that 
'  a  cautioner  before  the  admiral  judicatum  solvit  is  not  freed  by 
the  death  of  the  defender  during  the  dependence,  and  the  de- 
fender's representatives,  though  foreigners,  may  be  called  by  an 
edictal  citation.' 

"  These  decisions  proceeded  manifestly  on  this  ground,  that 
when  the  jurisdiction  of  this  Court  is  once  validly  established 
by  an  attachment  used  over  property,  and  secured  within  the 
jurisdiction  of  the  Court,  and  when  a  competition  is  raised  re- 
specting such  property,  we  have  power  to  cite  all  parties  before 
us,  according  to  our  ordinary  forms,  without  any  farther  steps 
being  used  of  new  to  found  a  jurisdiction,  which  are  held  super- 
fluous. That  principle  accordingly  has  been  followed  out  in 
other  instances;  particularly  in  the  cases  of  Douglas,  Heron 
and  Company  against  Palmer,  (Hailes,  29th  January  1777) ; 
and  Mansfield  and  Ramsay  against  Smith,  Fac.  Coll.,  17th 
June  1795,  in  both  of  which  cases  it  was  found,  that  when  the 
debtor's  effects  were  already  fixed  in  manibus  ewke,  by  a  pro- 
cess of  multiplepoinding,  a  previous  arrestment  was  unnecessary 
to  found  jurisdiction  in  an  action  of  constitution. 

"  Now  Chapman's  two  arrestments  brought  the  present  case 
within  the  rule  recognised  in  these  precedents.  Hsd  he  used 
only  an  arrestment  ad/undandamjurisdicUonem  (which  appears 
to  be  the  diligence  chiefly  referred  to  in  the  opinions  of  the 
other  Judges),  it  would  not  have  attached  the  effects,  and  in 
that  case,  possibly  a  new  arrestment  adfimdamdam  might  have 
been  necessary  against  Cameron's  representative ;  but  when  he 
also  used  an  arrestment  on  the  dependence,  it  appears  to  me 
that  the  representative  was  validly  cited  edictally,  at  least  to 
enable  the  pursuer  to  go  on  with  his  proceedings,  as  to  the 
property  thus  attached." 


1838.] 
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Their  Lordships  concurred  in  the  opinion  of  the 
majority  of  the  consulted  Judges,  and 

'*  Recal  the  interlocutors  of  the  Lord  Ordinary ;  sustain  the  se- 
cond and  fourth  reasons  of  reduction ;  find,  reduce,  and  declare 
in  terms  of  the  concluMons  of  the  libel,  and  decern :  Find  the 
pursuers  entitled  to  expenses,  subject  to  modification  by  the 
Lord  Ordinary,  and  remit  to  bis  Lordship  to  proceed  accord- 
ingly." 

Pursuer's  Authorities Voet,  IT.  4. 22.  Scruton,  1st  Decem- 
ber 1772,  M.  4822.  Douglaso.  Jones,  SOtb  June  1831.  Rigbyt;. 
Fletcher,  18th  June  1833.  Barryv.Bruce,6th  March  1831.  Har- 
vey, Hall  and  Company,  21st  June  1831.  Ersk.  1. 2. 19 ;  IV.  1. 
34-62.  Anderson  v.  McMillan,  28th  February  1829.  Reoch 
V.  Robb,  1831.  Houston,  3d  February  1824;  2  S.  and  D., 
672 ;  1  Wilson  and  Shaw,  p.  199.  Brown  v.  Palmer,  17th 
December  1830.  M'Master,  7th  June  1833.  Rose  v.  Cleg- 
Lorn,  M.  11.996.     Bell,  27th  June  1812. 

Defender's  Authorities — Mackintosh  v.  Macandrew,  26th 
May  1829;  7  Shaw,  p.  649.  Ferrie,  &c.,  v.  Woodward,  30th 
June  1831.  Karnes*  Law  Tracts,  p.  268.  Asbton,  16th  June 
1773;  Hailes,  p.  526.  Mansfield  and  Company,  17th  June 
1795;  M.  2594.  Ersk.  B.  L  t.  3,  §  2;  I.  2.  19.  Reoch  v. 
Robb.  Bell's  Principles,  p.  6234,  (3d  edit.)  Douglas,  Heron 
and  Company  v.  Palmer,  29th  January  1777.  Black  and  Knox 
V.  Ellis  and  Sons,  7th  June  1805.  Bell's  Commentaries,  Vol. 
II.  pp.  73  and  173.  Lnmb.  11th  March  1624;  M.  2812. 
Galbreath,  15:h  November  1626 ;  M.  4813.  Lord  Blantyre, 
8th  December  1626  ;  M.  4813.  Douglas,  Ist  February  1642; 
M.  4816.  Hepburn,  3d  July  1827;  M.  4814.  Karnes' Elu- 
cidations,  p.  142.  Douglas  v,  Jones^,  30th  June  1831.  Dun- 
das  V.  M'Leod,  13th  December  1743 ;  M.  203. 

Lord  Ordinary,  MoncreiflT. — Act.   G.   G.  Bell,  Moncreiff; 

David  Manson,  S.S.C.,  Agent Ah,  Solid  tor- General  (Ru- 

tberfurd),  Christison ;  William  Rcnny,  W.S.,  Agent.  —  Mr 
Thomson,  Clerk fJ-DM.] 


dth  March  1838. 

Second  Division (J.D.M.) 

No.   172* — George   Stodabt,  W.S.,   Charger ^  v, 
Ebenezeb  Beattie,  Suspender. 

Diligence — Suspension — Liberation — Lis  Pendens — Process- 
Bill  of  Exchange — Where  a  charge  of  homing  had  been  given 
on  a  bill  of  exchange,  of  which  a  suspension  was  brought,  both 
on  the  form  of  the  diligence,  and  on  the  ground  that  the  sum 
in  the  bill  had  been  satined ;  and  the  charger  offered  to  a6an* 
don  his  diligence  and  pay  the  expenses  of  the  suspension,  while 
the  suspender  proceeded  to  have  the  letters  expede  on  the  bill, 
which  the  charger  allowed  to  be  passed — On  the  charger*s 
death,  his  executor,  holding  the  former  charge  as  abandoned, 
having  raised  new  diligence  on  the  bill,  and  incarcerated  the 
suspender — A  bill  of  suspension  and  liberation  passed,  on  the 
ground  of  lis  pendens  by  expede  letters  of  suspension,  which 
do  not  require  execution,  and  may  be  wakened,  if  asleep,  at  any 
time  within  forty  years. 

The  suspender  stood  indebted  in  large  sums  to  the 
late  Mr  Tweedie  of  Oliver,  who  gave  him  a  charge  of 
homing  on  a  bill  for  £4000.  This  charge  was  brought 
under  suspension  on  various  grounds,  but,  among 
others,  that  the  bill  charged  on  was  a  renewal  of  one 
for  the  same  sum,  on  account  of  which  the  suspender 
had  granted  an  heritable  bond  over  his  property.  Mr 
Tw^ie  entered  appearance  in  the  Bill- Chamber,  but 
to  avoid  a  discussion  on  a  question  on  the  form  of  the 
diligence,  his  agent  wrote  to  the  suspender's  agent, 
abandoning  the  charge,  and  offering  also  to  pay  the 
expenses.  The  bill  was  passed  accordingly,  without 
caution,  and  letters  of  suspension  were  expede,  though 
not  executed :  this  being  unnecessary  by  Act  of  Se- 
derunt, 8th  July  1831.     Mr   Tweedie  having  died, 


was  succeeded  by  the  present  charger,  as  bis  sole  dis- 
ponee  and  executor.  Holding  the  former  charge  aa 
abandoned,  the  charger  raised  new  diligence,  and  in- 
carcerated the  suspender.  The  present  bill  of  sus- 
pension and  liberation  was  now  brought,  founding,  tTt- 
ier  alia,  on  the  prior  suspension. 

The  Lord  Ordinary  passed  the  bill,  and  granted  the 
liberation.     His  Lordship  added  in  a  note : 

*'  The  Lord  Ordinary  was  much  struck  with  the  statement, 
that  a  bill  of  suspension  as  to  the  very  bill  now  charged  on,  was 
passed  without  caution  or  consignation  in  1835,  and  the  letters 
as  expede  on  that  bill  are  produced,  dated  22d  June  1635. 
Now,  it  would  appear  that  the  Act  of  Sederunt,  8th  July  1831, 
§  3,  places  such  suspensions,  even  though  not  executed,  in  the 
situation  of  sleeping  processes ;  and  if  so,  though  they  may  re* 
quire  wakening  when  they  lie  over  for  year  and  day,  or  trans- 
ference when  either  of  the  parties  dies, — yet  they  are  depend- 
ing processes.  That  Act  of  Sederunt  is  not  referred  to  in  the 
bill ;  but  though  it  be  not,  it  must  receive  effect ;  neither  will 
it  be  sufficient  to  say,  that  the  suspension  depended  chiefly  on 
an  error  in  the  form  of  diligence  used  in  1835 ;  for  the  fourth 
reason  of  suspension  proceeded  specially  on  the  ground,  that 
the  bill  charged  on  '  was  a  mere  renewal  of  the  original  bill, 
on  account  of  which  the  comploiner  granted  the  bond  for 
£4000,*— that  this  bond  satisfied  the  bill,— and  *  that  the 
charger  is  not  entitled  to  enforce  payment  of  the  present  bill 
from  the  complainer,  but  on  the  contrary,  is  bound  to  deliver 
up  the  same  unconditionally  to  the  complainer.' 

"  If  that  be  a  plea  in  a  depending  suspension,  surely  the 
charger  was  not  entitled  to  proceed  with  new  diligence  on  the 
same  bill  till  the  suspension  was  taken  out  of  the  way ;  but,  as 
the  Lord  Ordinary  reads  the  Act  of  Sederunt  of  1831,  there  is 
a  material  distinction  between  summonses  and  letters  of  sua* 
pension.  The  former,  if  not  executed  and  called  within  year 
and  day,  fall  tit  toto ;  but  letters  of  suspension,  though  unexecuted, 
only  fall  asleep ;  and,  consequently,  no  new  diligence  can  be 
rai&ed  till  the  suspension,  then  previously  in  dependence,  is  dis- 
cussed." 

The  charger  reclaimed  and  contended,  inter  aliOf 
that  the  former  charge  having  been  passed  from,  and 
the  expenses  of  the  suspension  offered,  was  sufficient 
entirely  to  take  away  the  effect  of  that  charge.  On  ad- 
vising, 

Lord  Medwyn. — The  question  is,  whether  a  party  charger  is 
entitled  to  withdraw  a  charge  given,  when  a  process  of  suspen- 
sion has  been  brought  into  Court  ?  I  think  it  would  be  a  very 
convenient  form  of  process,  that  when  a  charge  was  found  to  be 
erroneous  in  a  suspension,  the  charger  should  be  entitled  to  with- 
draw it.  But  here  there  is  a  depending  process  on  expede  letters 
of  suspension,  which  do  not  stand  in  the  same  situation  as  a 
summons,  for  thev  form  a  dependence  for  forty  years,  and  may  be 
wakened  at  any  time.     I  am  very  dear  for  refusing  this  note. 

Their  Lordships  unanimously  concurred,  and  refused 
the  reclaiming  note. 

Lord  Ordinary,  Cuninghame Act.  D.  M'Neill,  O.  G.  Bell ; 

Jardine,  Stodart  and  Fraser,  W.S.,  Agents Alt.  Dean  oif 

Faculty  (Hope),  A.  M'NeUl ;  Blackintosh  and  Gemmell,  S.S.C, 
Agents. — [J.  D.M.I 

lOth  March  1838. 
FiEST  Division. — (G.D.F.) 
No.  173. — MucKARSiE,  Pursuer,  v.  Wilson,  De- 
fender, 
Process— Jury  Cause,  Dismissal  of. 

The  defender  moved  to  have  this  action  dismissed, 
in  respect  that  though  the  issues  had  been  adjusted  on 
7th  March  1837,  no  further  step  had  been  taken  with- 
in the  year  towards  a  trial ;  at  all  events,  that  as  the 
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pursuer  was  bankrupt,  he  ought  to  find  caution  before 
proceeding.  Passages  were  read  from  a  pamphlet  pub- 
lished by  the  pursuer,  stating  his  impoverished  circum- 
stances. 

Answered — That  the  insolvent  circumstances  men- 
tioned in  the  pamphlet  were  of  a  date  prior  to  1831  ; 
and  so  far  from  having  failed  to  take  steps  within  the 
year,  the  pursuer  had  given  notice  of  trial  for  the  next 
sittings,  and  the  case  was  inserted  in  the  paper  for  trial 
on  the  i23d  current. 

Lord  President The  notice  given  for  trial  within  the  year 

is,  I  suspect,  quite  sufficient,  and  it  is  now  down  for  trial. 

The  other  Judges  concurred,  and  the  Court  refused 
the  motion  of  dismissal. 

Act.  Wilson;  W.  Hunt,  W.S.,  Agent — Alt,  D.  McNeill; 
G.  and  W.  Napier,  W.S.,  AgtnU — Jury  CUrk — fG.D.F.] 

10/A  March  1838. 

FiasT  Division (G.D.F.) 

No.  174. — Helen  Tuomson,  Pursuer,  v,  James 

Thomson,  Defender. 

Res  Judicata — Personal  Exception — Poverty— C<ra«m«tencM 
which  were  held  8i{fficient  to  bar  an  action  of  reduction  of  a 
decree  obtained  in  a  reduction-improbation^  and  acquiesced  in 
for  eighteen  gears,  though  the  party  pleaded  that  the  decree 
passed  against  him,  and  became  final,  in  consequence  of  poverty 
and  certain  special  circumstances. 

The  defender,  in  January  1808,  rused  a  process  of 
reduction-improbation,  for  the  purpose  of  setting  aside 
a  disposition,  alleged  to  have  been  granted  by  him  in 
favour  of  the  pursuer,  of  the  heritage  in  which  he  had 
succeeded  to  his  father.  When  the  cause  was  called 
in  Court,  the  pursuer  appeared  by  counsel  and  agent, 
and  conducted  a  litigation  in  defence  of  the  deed.  She 
took  a  day,  in  common  form,  to  satisfy  the  production ; 
and,  after  an  extract  of  the  deed  was  produced,  the 
Lord  Ordinary,  as  was  then  the  practice,  made  great 
avizandum  to  the  Court  with  the  writ  A  petition  for 
a  warrant  to  discuss  the  reasons  of  reduction  was  then 
presented  by  the  present  pursuer,  and  granted  in  com- 
mon form.  On  8th  June  1808,  a  debate  took  place 
upon  the  cause,  with  counsel  attending,  both  for  the 
pursuer  and  defender,  and  the  Lord  Ordinary  appoint- 
ed the  principal  deed  to  be  transmitted  from  the  record 
at  Haddington.  The  deed  having  been  produced,  the 
pursuer  afterwards  appeared  personally  in  Court,  and 
abode  by  the  deed  sub  periculo  falsi.  Articles  impro- 
batory  and  approbatory  were  thereafter  ordered  from 
the  parties  respectively,  which  thereafter  lodged,  the 
pursuer  gave  in  articles  approbatory,  drawn  by  her 
counsel,  in  which  she  gave  a  full  statement  of  the 
grounds  on  which  she  supported  the  deed.  At  a  call- 
ing of  the  cause  on  7th  February  1810,  the  Lord  Or- 
dinary, in  presence  of  the  counsel  for  both  parties, 
made  avizandum  with  these  pleadings.  His  Lordship 
thereafter  ordered  a  special  condescendence  and  an- 
swers, in  terms  of  the  Act  of  Sederunt,  with  a  view  to 
a  proof.  A  condescendence  having  been  lodged  by 
the  present  defender,  the  pursuer  gave  in  answers, 
drawn  by  her  counsel,  in  which  she  stated  specifically 
the  whole  alleged  facts  of  her  case.  Avizandum  hav- 
ing been  made  with  these  pleadings,  the  Lord  Ordi- 
nary, on  20th  June  1810,  pronounced  the  following 
interlocutor : 


"  Having  considered  this  condescendence,  with  the  answers 
thereto,  before  answer,  allows  the  pursuer  a  proof  of  the  hcts 
stated  in  his  condescendence,  and  to  the  defender  a  proof  of  the 
facts  averred  in  her  answers,  with  conjunct  prohatton  to  hoth 
parties,  and  grants  commission  to  the  Sheriff-depute  of  the 
county  of  Haddington,  whom  failing,  to  Adam  Ferguson,  Esq., 
advocate,  to  take  the  proof,  and  that  at  any  lawful 

day  betwixt  and  the  third  Si*derunt  day  in  November  next,  to 
be  reported  to  the  Lord  Ordinary  ;  and  grants  diligence,*'  &c. 

When  this  interlocutor  was  pronounced,  the  present 
pursuer  alleged  that  she  was  in  utter  poverty,  in  con- 
sequence of  which  her  then  agent  renounced  the  case. 
The  late  Mr  Craw,  W.S.,  was  thereupon  prevailed  ou 
to  attend  to  her  interest ;  but  before  the  proof  came  to 
be  adduced,  in  terms  of  the  above  interlocutor,  his 
own  embarrassments  had  unfortunately  obliged  him  to 
take  refuge  in  the  Abbey.  The  defender,  however, 
commenced  his  proof,  and  it  proceeded  on  3d  Decem- 
ber 1810,  and  13th  May  1811,  before  Mr  Adam  Fer- 
guson as  commissioner ;  and  Mr  Craw  got  his  brother- 
in-law,  Mr  Peter  Halkerston,  S.S.C.,  now  deceased,  to 
attend  it  on  behalf  of  the  pursuer.  Thereafter,  the 
present  pursuer  examined  several  witnesses,  but  she 
stated,  that  unfortunately  her  proof  had  been  neglected 
to  be  lodged  in  process.  However,  it  had  lately  been 
recovered,  signed  by  the  commissioner.  This  was, 
however,  denied  by  the  defender.  The  defender  did 
not  then  conclude  his  proof,  and  thereafter  the  process 
fell  asleep  for  about  two  years,  as  the  defender  stated, 
in  consequence  of  the  pursuer  not  having  proceeded  in 
her  proof;  but  she  stated,  that  at  that  time  she  was  in 
misery,  and  her  agent,  Mr  Craw,  was  stiU  in  the  Sanc- 
tuary. 

It  appeared  that  a  summons  of  wakening  was  then 
brought  of  the  reduction,  which  passed  in  absence  of 
the  pursuer;  and  the  Lord  Ordinary,  on  21st  May 
1812,  wakened  the  cause,  and  **  of  new  grants  warrant 
for  letters  of  incident  diligence  at  the  instance  of  both 
parties  against  witnesses  and  havers,  and  for  proving, 
in  terms  of  the  interlocutor  of  20th  June  1810." 

It  then  appeared,  according  to  the  averment  of  the 
defender,  that  as  the  pursuer  had  failed  to  lead  proof 
in  terms  of  the  interlocutor,  the  Lord  Ordinary,  on 
18th  June  1812,  pronounced  the  following  interlocu- 
tor: 

"  Act.  Moncreiff.— il/e.  Forsyth The  Lord  Ordinary  sp- 

points  parties*  procurators  to  be  ready  to  debate  on  the  import 
of  the  proof  adduced  for  the  pursuer,  and  circumduois  the  term 
against  the  defenders  for  not  reporting  their  proof." 

The  defender  stated,  that  this  order  was  renewed  on 
the  25th  June,  in  presence  of  counsel  for  both  parties. 
In  regard  to  this  the  pursuer  stated,  that  as  the  defen- 
der had  never  declared  his  proof  in  chief  to  be  con- 
cluded, no  order  of  circumduction  had  ever  been  pro- 
nounced against  her,  so  that  the  order  for  debate  was 
premature.  It  was  also  stated,  that  the  interlocutor 
was  pronounced  in  absence  of  her  counsel,  and  while 
her  agent  was  still  in  the  Abbey,  on  deathbed ;  and  at 
that  time  she  was  unable,  from  poverty,  to  lodge  her 
proof  in  process,  and  pay  the  dues.  She  had,  however, 
obtained  a  representation  to  be  lodged  for  her  against 
the  circumduction,  on  3d  July  1812,  stating  by  coun- 
sel (Walker  Baird)  the  circumstances,  and  craving  the 
order  for  circumduction  to  be  recalled.  Meantime, 
she  had  been  attempting  to  get  on  the  poors'  roll.  Be- 
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fore,  however,  a  report  had  been  made  by  the  lawyers 
and  agents  for  the  poor,  her  representation  had  been 
ordered  by  the  Lord  Ordinary  to  be  answered  at  the 
bar,  when  it  appeared  tliat  the  Lord  Ordinary,  on  17th 
November  1812, 

"  having  heard  parties'  prociirator9,  refuses  the  desire  of  this 
representation,  and  adheres  to  the  interlocutor  represented 
against." 

Mr  Craw  had  then  died,  and  his  brother-in-law, 
Halkerston,  though  he  retained  the  pursuer's  proof 
in  his  possession,  on  the  allegation  of  being  hypothe- 
cated to  him  in  right  of  Craw,  for  the  expenses  incur- 
red, agreed  to  put  in  a  second  representation  by  Mr 
Baird,  which  having  been  appointed  to  be  answered 
at  the  bar,  she  stated,  that  but  for  an  informality  in 
the  wording  of  the  Inner- House  interlocutor  remitting 
her  case  to  the  lawyers  and  agents  of  the  poor,  she 
"would  have  been  by  that  time  on  the  poors'  roll,  but 
before  the  lawyers  had  had  time  to  report,  her  repre- 
sentation had  been  taken  up  by  the  Lord  Ordinary, 
and  it  was,  on  16th  January  1813,  refused,  and  decree 
pronounced  on  the  merits,  reducing,  improving,  de- 
claring, &c.  The  pursuer  stated,  that  though  it  was 
averred  that  the  case  was  determined  by  the  Lord  Or- 
dinary on  going  into  the  merits,  afler  hearing  both 
parties,  that  was  impossible;  for  all  the  discussion 
which  the  Lord  Ordinary  could  have  heard,  was  a  dis- 
cussion whether  the  process  should  be  sisted  till  the 
issue  of  her  application  to  be  taken  on  the  poors'  roll, 
and  that  the  only  debate  ordered  was  on  her  represen- 
tation. She  also  stated,  that  though  the  partibus  bore 
that  a  counsel  appeared  for  her  on  I6th  January  1813, 
it  was  a  counsel  who  had  been  accidentally  taken  up  to 
the  bar  from  the  Outer- House,  who  knew  nothing  of  the 
case,  so  that,  in  the  absence  of  her  usual  counsel,  Baird, 
the  irregular  interlocutor  had  been  taken.  All  that 
time  she  was  in  poverty,  and  unable  to  obtain  redress 
by  going  to  the  Inner- House.  Decree  was  thereafter 
extracted  by  the  now  defender.  It  was  not  till  1 828 
that  she  prevailed  on  the  present  agent  to  assist  her 
from  a  feeling  of  charity,  and  he  obtained  from  Halker- 
ston, on  a  pledge  of  paying  the  previous  expenses, 
provided  the  present  action  were  successful,  the  proof 
of  the  present  pursuer  which  ought  to  have  been  lodged 
in  the  original  action  ;  and  on  looking  into  the  process 
and  proof  by  the  defender,  it  was  found  that  a  number 
of  irregularities  had  been  committed  by  him. 

The  defender  did  not  admit  the  state  of  destitution 
under  which,  it  was  alleged  by  the  pursuer,  she  was 
suffering  at  the  time,  nor  the  other  alleged  circum- 
stances of  her  case,  above  stated,  and  explained  that 
her  representations  had  been  refused,  after  hearing  coun- 
sel for  both  parties,  as  the  partibus  showed ;  and  that 
on  I6th  January  1813,  when  the  case  was  finally  dis- 
posed of,  both  parties  were  fully  heard  on  the  whole 
cause,  as  attested  by  the  partibus.  On  extracting  the 
decree,  the  present  defender  gave  a  charge  for  payment 
of  the  expenses,  when  a  first  and  second  bill  of  suspen- 
sion, at  the  present  pursuer's  instance,  was  refused,  with 
expenses.  On  the  decree  so  obtained  by  the  defender, 
he  possessed  for  several  years,  when  he  thereafter  sold 
the  subjects  to  the  Earl  of  Wemyss. 

The  present  action  was  brought  in  April  1831,  with 
the  view  to  set  aside  the  decree  of  I6th  January  1813, 


and  other  proceedings;  and  the  pursuer  pleaded — (!•) 
The  decree  under  reduction  having  been  obtained  and 
pronounced  entirely  on  account  of  this  pursuer's  poverty, 
and  in  the  circumstances  explained  in  the  condescen- 
dence, the  pursuer  still  ought  to  be  restored  against  the 
same,  as  concluded  for  in  the  summons,  and  her  proof, 
which  is  now  lodged  in  process,  considered  and  de- 
cided upon,  or  farther  evidence  allowed,  as  may  be 
thought  necessary.  (2.)  The  interlocutor  of  circum- 
duction, upon  which  the  decree  complained  of  pro- 
ceeded, having  been  irregularly  obtained  upon  an  er- 
roneous enrolment  in  the  name  of  a  counsel  as  if  for 
the  pursuer,  who  had  alone  acted  in  the  case  for  the 
defender,  and  who  never  was  instructed  or  appeared 
for  her,  it  ought  still  to  be  set  aside,  as  having  been 
pronounced  against  the  pursuer  in  absence,  and  the 
case  proceeded  in  as  if  no  such  circumduction  had 
actually  passed.  (3.)  More  especially  ought  this  to  be 
the  result,  seeing  that  the  defender's  proof,  upon  which 
the  decree  complained  of  professed  to  proceed,  was 
illegal  And  Junditus  inept,  in  consequence  of  not  being 
duly  signed  or  certified  by  the  commissioner  appointed 
to  take  it. 

The  defender  pleaded — (1.)  The  decree  challenged 
is  a  decree  which  was  pronounced  in  foro,  and  which 
cannot  now  be  competently  opened  up.  (2.)  The  de- 
mand made  by  the  pursuer  is  excluded  by  res  judicata 
occurring  not  only  in  the  decree  pronounced  in  foro^ 
but  also  in  the  after  refusal  of  two  bills  of  suspension. 
(3.)  More  particularly,  the  pursuer's  demand  is  ex- 
cluded by  res  judicata  on  the  very  point  on  which  the 
demand  is  now  founded,  viz.,  her  alleged  poverty,  which 
was  expressly  pleaded  as  a  reason  for  opening  up  the 
proceedings  complained  of,  but  the  plea  repelled.  (4.) 
The  demand  of  the  pursuer  is  further  excluded,  in  re- 
spect of  there  being  no  foundation,  in  point  of  faot,  for 
the  plea  of  poverty,  she  having  been  established  to 
have  had  ample  professional  assistance  throughout  the 
whole  former  proceedings.  (5.)  The  pursuer's  demand 
to  have  the  former  proceedings  opened  up  is  also  ex- 
cluded by  acquiescence  and  mara. 

The  Lord  Ordinary  (Moncreiflf),  on  30th  June  1832, 
pronounced  the  following  interlocutor : 

"  Having  heard  parties*  procurators  on  the  preliminary  de- 
fences, and  having  attended  to  the  proceedings  in  the  former 
action,  as  set  torth  in  the  summons  and  defences,  and  appearing 
from  the  record  in  that  process,  formerly  produced  by  the  pur- 
suer for  satisfying  the  production.  Sustains  the  plea  of  re«  judi- 
cata,  dismisses  the  action,  assoilzies  the  defender,  and  decerns : 
Finds  expenses  due,  allows  an  account  thereof  to  be  given  in, 
and  remits  to  the  auditor  to  tax  the  same  and  to  report. 

"  Note, — The  decree  was  clearly  not  a  decree  in  absence. 
The  present  pursuer  not  only  appeared,  satisfied  the  production, 
and  pleaded  to  the  case,  but  was  a  party  to  the  proof  led,  and 
herself  led  some  proof,  as  stated  in  the  summons,  though  she 
did  not  report  it ;  and  she  was  present  by  her  counsel  when  all 
the  judgments  were  pronounced.  But  being  thus  a  decree  i4 
forOf  acquiesced  in  during  eighteen  years,  the  Lord  Ordinary 
does  not  see  that  there  is  any  legal  ground  on  which  he  can 
open  it  up,  merely  on  the  statement  that  it  was  pronounced 
while  the  pursuer  had  not  reported  her  proof,  and  was  object- 
ing to  the  circumduction.  Whatever  the  Court  might  do  by 
their  supereminent  powers  of  equity,  as  in  the  case  of  Millie, 
where  the  party  came  forward  within  a  reasonable  time,  he 
can  see  nothing  in  the  circumstances  of  this  case  which  would 
call  for  such  an  interposition.     And,  at  any  rate,  he  is  of  opi- 
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of  that  benefit  after  tbe  proof  was  proceeded  in  unobjected  to  ? 
Such  a  proof  would  be  incompetent  before  a  jury,  supposing 
the  case  was  sent  to  a  jury  ;  for  tbefte  depositions  were  not  on 
oatb,  and  I  do  not  see  how  they  could  be  rectified  at  all  now. 
This  case  is  not  similar  to  the  one  quoted  from  the  bar  (Ha- 
milton V,  Henderson,  supra.  Vol.  IX.  p.  529),  where  an  advo- 
cation was  held  incompetent  under  the  same  section,  wbere« 
before  answer,  a  proof  <cripto  vel  juramenio  had  been  allowed. 
Here  a  proof  is  taken,  and  founded  on  by  the  Judge  in  his  inter- 
locutor ;  and  I  cannot  think,  therefore,  that  the  advocation  is 
competent. 

Lord  Mackenzie. — I  am  of  a  different  opinion ;  for  unless  it  be 
ruled  that  parties  must  advocate  on  all  occadons  when  a  remit 
is  made  by  a  Dean  of  Guild,  1  would  have  a  difficulty  in  hold- 
ing the  advocation  here  incompetent.  To  suppose  the  advoca- 
tion incompetent,  is  to  suppose  that  the  remit  by  the  Dean  of 
Guild  could  have  been  avoided  by  the  party.  Now  it  is  said 
these  remits  are  made  entirely  without  the  consent  of  any  party, 
can  I  therefore  hold  that  it  is  the  same  thing  as  the  allowance 
of  a  proof  ;iro  ui  dejure,  contemplated  by  the  40th  section  of  the 
Statute  ?  I  would  have  a  difficulty  in  doing  that,  because  the 
proof  there  is  one  under  which  both  parties  act,  and  by  which 
they  foreclose  themselves  by  their  so  acting.  It  is  different 
here.  I  am,  however,  desirous  of  having  a  little  time  to  con- 
sider the  point. 

Lord  President, — A  dQubt  has  struck  me,  which  has  not  been 
alluded  to  by  any  one,  that  the  remit  was  not  to  ascertain  facts, 
but  to  ascertain  the  opinion  of  tradesmen  as  to  the  state  of  pos- 
session.    This  is  a  very  singular  proceeding. 

Lord  Corehouse, — If  either  party  bad  objected  to  the  remit 
by  the  Dean  of  Guild,  an  advocation  would  have  been  compe- 
tent ;  but  if  either  party  acquiesced,  no  further  proof  would  have 
been  necessary,  as  I  read  the  order,  which  is  a  remit  to  report 
on  the  state  of  the  gable.  One  of  the  parties  did  not  acquiesce 
in  the  proof  as  the  sole  means  for  determining  tbe  question. 
But  then  it  was  not  the  party  who  was  bound  by  the  acquiescence 
who  objected.  The  advocator  did  not  object,  and  the  judicial 
declarations  iis  to  the  remit  are  taken.  It  appears  to  me  that 
these  declarations  were  quite  competent,  though  not  on  oath : 
however,  the  inspection  proceeded,  and  the  question  is,  if  this 
shall  preclude  the  party  ft om  advocating  ?  It  rather  appears  to 
me  that  the  order  of  the  Dean  of  Guild  was  for  a  general  pro- 
bation. Now,  if  the  party  did  not  advocute  then,  but  allowed 
the  remit  to  be  proceeded  with,  he  forecloses  himself  from  ad- 
vocating  and  going  to  the  Jury  Court,  for  I  do  not  think  that 
this  party  can  say  I  have  submitted  myself  to  the  proof,  so  far 
ns  it  goes,  but  I  wish  to  advocate.  That  would  deprive  the  other 
of  the  benefit  of  the  proof.  I  therefore  rather  think  the  advo- 
cation is  now  incompetent.  I  certainly  agree  with  Lord  Mac- 
kenzie, that  there  are  difficulties  in  the  case,  and  for  that  reason 
it  would  probably  be  better  to  have  some  further  investigation. 
The  case  alluded  to  at  the  bar  has  no  relation  here,  as  I  rather 
think  the  remit  was  for  a  proof  pro  ut  dejure. 

Lord  President , — I  am  inclined  to  be  of  the  same  opinion  as 
Lord  Gillies,  so  your  Lordships  will  alter,  but  I  think  without 
allowing  expenses. 

The  Court  accordingly  altered. 

Lord  Ordinary,  Cockburn._ilcf.  T.  Maitland,  J.  T.  Gordon ; 

^neas  Macbean,  W.S.,  Agent Alt,  Dean  of  Faculty  (Hope), 

E.  S.  Gordon;  James  Gardiner,  W.S.,  Agent,-^\G,l>,Y,\ 


\Qth  March  1838. 

First  Division (G.D.F.) 

No.  176. — Herriss,  Farquhar,  and  Compant,  and 
Mandatory,  Pursuers^  r.  Robert  Brown,  only, 
surviving  Trustee  of  Ranald  George  Macdonaldy 
The  Marquis  of  Lothian,  The  Honourable 
Viscount  Valletort,  and  Ranald  J.  Mac- 
DONALD,  YouTtger  of  Clanranald^  Defenders, 

Marriag?-Contmct— Heir— -Provisions  to  Younger  Children 

Jus   Crediti — Spes   Successionis— Presumption Obligation 


— Trust- Deed — Entail — A  party  executed  a  tntat-deed  of  hi* 
heritable  property  for  payment  ofdebU,  and  the  rendue  of  the 
estate  was,  by  a  relative  deed  of  entail,  destined  to  the  heirs- 
male  of  his  body,  and  a  series  of  heirs,  A  second  trust-deed 
for  payment  of  debt  was  executed,  but  without  prejudice  to  the 
previous  one  or  deed  of  entail  i  and  it  was  provided,  that  on 
the  truster's  death,  or  the  liquidation  of  the  debtf  the  trustees 
should  denude  in  favour  of  the  trustees  named  in  the  first  trust- 
deed,  or  in  favour  of  the  heir  who  should  be  called  to  succeed 
to  his  heritage  by  any  subsequent  settlement.  The  second  body 
of  trustees  were  infeft.  The  truster  then  entered  into  an  an- 
tenuptial contract  of  marriage,  in  which,  in  consideration  ef 
tocher,  he  tooh  himself  bound  to  infeft  his  intended  wife  in  an. 
annuity  out  of  the  estates  conveyed  in  trust ;  and  he  bound 
himself  to  pay  the  younger  children  to  be  procreated  of  the  mar- 
riage, exclusive  of  the  heir,  a  certain  provision  in  wumeyf  to  be 
apportioned  among  them  by  any  writing  or  will  to  be  executed, 
and  failing  such  apportionment,  the  provisions  were  declared 
to  be  payable  six  months  after  his  death,  with  interest  at  Jive 
per  cent,  from  the  period  of  hits  death.  The  truster  and  his 
trustees  became  bound  to  infeft  the  trustees  appointed  by  the 
marriage-contract,  on  behalf  of  the  lady  and  the  children  of 
the  marriage,  in  further  security  of  the  jointure  and  provisions. 
The  truster,  in  the  marriage-contract,  bound  himseff'  to  convey 
the  estate,  subject  to  the  trusts  for  debt  contained  in  the  second 
trust-deed,  and  under  burden  of  the  jointure  and  provisions 
to  himself  and  the  heirs^male  of  the  marriage,  and  a  series  of 
institutes,  under  the  fetters  qfentailf  and  to  infeft  himself  and 
these  heirs,  subject  to  the  trust  in  the  second  deed,  and  to  the 
jointure  and  provisions.  To  effect  these  objects,  the  trustees 
under  the  second  deed  became  bound  in  the  marriage-contract 
to  denude  when  the  trust  terminated,  in  such  a  way  as  to  secure 
the  succession  to  the  lands  or  the  residue  to  the  heirs-mole  of  the 
marriage ;  and  the  precept  of  seisin  was  applicable  to  these  ob- 
jects— Held,  Cl.J  TTiat  the  provisions  in  favour  of  the  younger 
children  of  the  marriage,  were  so  conceived  as  to  vest  in  them  a 
jus  crediti,  and  so  were  preferable  to  onerous  creditors  of  the 
father,  who  was  still  alive,  in  debts  contracted  posterior  to  the 
date  of  the  marriage-contract:  and,  (2,,)  That  in  regard  to 
the  heir  of  the  marriage,  he  had,  in  virtue  of  the  trust-deeds 
and  contract  of  marriage,  a  valid  right  to  the  residue  of  the 
estate,  exclusive  of  a  creditor  adjudging  for  debt  contracted 
posterior  to  the  dates  of  the  several  deeds. 

In  1810,  Ranald  George  Macdonald,  of  Clanranald, 
executed  a  deed  of  entail  and  relative  trust-deed  mortis 
causa  of  his  whole  estates,  which  he  held  in  fee-simple, 
in  favour  of  himself  in  liferent,  and  the  heirs  whatso- 
ever of  his  body  in  fee,  whom  failing,  to  certain  other 
heirs  therein  mentioned.  The  deed  of  entail  contained 
power  to  alter.  No  infeftment  followed  on  the  deed 
of  entail.  Of  the  same  date  with  the  deed  of  entail, 
Clanranald  executed  a  trust-deed  in  favour  of  certain 
trustees,  proceeding  upon  the  narrative  of  the  execu- 
tion of  the  entail,  and  of  his  intention  to  transmit  tbe 
same  to  the  heirs  whatsoever  of  his  body,  and  the  other 
heirs  of  tailzie  and  provision  mentioned  in  the  said 
deed  of  entail,  free  and  disencumbered  of  debt.  The 
trustees  were  appointed  to  denude  infavour  of  the  heir 
appointed  to  succeed  by  the  deed  of  entail  before  men- 
tioned. The  deed  contained  procuratory  of  resigna- 
tion and  precept  of  sasine,  power  to  revoke,  &c.  **  in 
whole  or  in  part,  or  to  create  other  or  new  purposes 
for  the  application  of  the  estate,  heritable  or  moveable, 
hereby  conveyed,  as  I  shall  see  proper,"*  and  clause 
dispensing  with  the  delivery  in  the  usual  terms.  The 
deed  was  not  delivered  at  the  time  of  executing  it,  and 
it  appeared  to  have  been  a  mere  mortis  causa  arrange- 
ment of  the  granter. 

Clanranald  being  greatly  embarrassed,  executed  in 
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1811  a  deed  of  trust  of  the  whole  estates  of  Clan- 
ranald,  comprehended  in  the  previous  entail,  in  favour 
of  the  defender,  Robert  Brown,  and  certain  other  per- 
sons, now  dead,  for  the  payment  of  debts  enumerated 
in  a  signed  list,  contracted  before  the  date  of  this  last 
trust.  The  trust-deed  of  181 1  was  declared  to  be  exe- 
cuted without  prejudice  to  the  previous  trust  and  entail 
of  1810;  and  it  was  provided  that  the  trust  of  1811 
should  terminate  on  the  truster's  death,  or  when  the 
debts  were  paid,  and  that  the  trustees  should  be 

"  obliged  to  denude  of  the  said  trust,  and  reconvey  the  said 
lands  and  estates,  and  others  before  specified,  or  such  parts 
thereof  as  may  remain  unsold,  and  yield  the  possession  to  me, 
or,  in  the  event  of  my  death,  to  the  trustees  named  in  the  said 
trust-deed,  if  the  same  shall  be  then  unrevoked,  and  the  trus- 
tees should  accept  of  the  trust,  or  in  case  of  the  same  being  re- 
▼oked  by  me,  to  the  heir  who  shall  be  entitled  to  succeed  to 
my  said  lands  and  estate,  pursuant  to  any  settlement  or  convey- 
ance thereof  to  be  executed  by  me ;  and  in  the  event  of  a  sale 
of  the  whole,  or  of  a  greater  part  of  my  said  estates,  than  is 
sufficient  to  pay  all  my  debts,  and  the  expense  of  management, 
my  said  trustees  or  trustee  shall  be  obliged  to  account  for  and 
pay  the  residue  of  such  price  to  me,  or,  in  the  event  of  my 
death,  to  the  trustees  named  in  the  said  trust-deed  as  aforesaid ; 
or  in  case  of  the  same  being  revoked,  to  the  heir  who  shall  be 
entitled  to  succeed  to  me  in  the  said  estates  in  virtue  of  the 
said  deed  of  entail  or  future  settlements  of  the  same  to  be  exe- 
cuted by  me." 

The  trustees  were  infeft  in  September  181 1.  They 
entered  upon  the  management ;  and  in  virtue  of  the 
powers  conferred  upon  them,  they  sold  a  portion  of  the 
estates  to  answer  the  purposes  of  the  trust. 

Clanranald  thereafter,  in  1812,  entered  into  an  ante* 
nuptid  marriage-settlement,  in  the  form  of  a  trust,  with 
his  intended  wife,  a  daughter  of  the  Earl  of  Mount 
Edgecumbe.  Certain  parties  were  therein  appointed 
trustees,  but  the  defenders,  the  Marquis  of  Lothian  and 
Lord  VaUetort,  now  stand  in  place  of  those  originally 
appointed.  Clanranald  thereby,  and  in  consideration 
of  £10,000,  the  sum  received  as  tocher,  and  with  the 
advice  and  consent  of  the  third  parties  to  the  contract, 
viz^  the  trustees  acting  under  the  trust-deed  executed  in 
1811,  bound  himself  to  infeft  and  seise  Lady  Caroline 
Ann  Edgecumbe  in  the  lands  and  others  therein-after 
conveyed  in  security  of  a  jointure  of  £2000  per  annum, 
in  case  of  her  survivance ;  and  he  likewise  bound  him- 
self to  infeft  her  in  the  lands,  for  payment  of  £400 
per  annum  to  her  separate  use  during  the  subsistence 
of  the  marriage.  It  was  declared  that  the  jointure  and 
annuity  should  be  held  by  two  infeftments  and  manners 
of  holding:  one  ''of  the  said  third  parties  to  these  pre- 
sents," and  the  other  of  and  from  Clanranald,  of  his  im* 
mediate  lawful  superiors,  in  free  blench.  Absolute  war- 
randice was  granted  against  the  granter  and  his  heirs ; 
and  the  said  third  parties,  in  security  of  the  annuity, 
bound  themselves  to  take  assignations  from  creditors 
whose  debts  were  real  burdens  to  the  extent  of  £10,000, 
conceived  in  favour  of ''  the  said  fourth  parties  to  these 
presents*'  (viz.,  the  trustees  under  the  marriage-con* 
tract),  in  order  that  such  debts  might  remain  a  real  bur- 
den on  the  lands  during  Lady  Edgecumbe's  life,  in  order 
to  operate  payment  on  failure,  in  case  of  her  survivance. 

The  provisions  in  favour  of  his  wife  and  younger 
children  were  in  these  terms : 

"  And  further,  the  said  Ranald  George  Macdonald,  with  the 
consent  of  the  said  third  parties"  (viz.,  the  trustees  under  the 
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deed  of  1811)  "  to  these  presents,  binds  and  obliges  himself  to 
infeft  and  seise  the  said  fourth  parties"  (tbe  trustees  appointed 
in  tbe  marriage-contract  for  behoof  of  the  wife  and  children  of 
the  marriage)  "  to  these  presents  in  the  lands  and  others  herein- 
after conveyed,  in  security  of  the  payment  which  the  said 
Ranald  George  Macdonald  hereby  binds  and  obliges  himself  to 
make  to  the  said  Lady  Caroline  Ann  Edgecumbe  for  her  separate 
use,  during  the  subsistence  of  the  said  marriage,  of  the  sum  of 
£400  per  annum,  of  good  and  lawful  money  of  Great  Britain, 
payable  quarterly,"  &c.,  **  and  that  by  two  several  infeftments 
and  manners  of  holding,  but  without  prejudice  to  a  sale  of  any 
part  of  the  said  lands  and  others  as  above  provided,  with  refer- 
ence to  said  jointure  or  annuity.  And  further,  the  said  Ranald 
George  Macdonald,  with  tbe  consent  of  the  said  third  parties  to 
these  presents,  binds  and  obliges  himself,  upon  his  own  ex- 
penses, to  infeft  and  seise  the  said  fourth  parties  to  these  pre- 
sents in  tbe  lands  and  others  herein-after  conveyed,  in  security 
and  for  the  more  sure  payment  of  tbe  sum  of  £20,000  of  good 
and  lawful  money  foresaid,  which  the  said  Ranald  George  Mac- 
donald bereby  binds  and  obliges  himself,  his  heirs  and  succes- 
sors, to  pay  to  the  children  of  tbe  said  marriage,  if  there  shall 
be  more  than  one,  besides  the  heir  who  shall  succeed  to  the 
lands  and  estates  herein-after  conveyed,  payable  at  such  times 
and  in  such  proportions  as  the  said  Ranald  George  Macdonald 
shall  appoint  by  any  will  or  other  writing  to  he  executed  by 
him." 

In  case  Clanranald  died  without  making  a  division, 
it  was  declared : 

'*  And  failing  such  appointment,  the  same  shall  be  payable  within 
six  months  after  the  day  of  the  death  of  the  said  Ranald  George 
Macdonald,  and  shall  be  divided  equally  among  such  younger 
children,  and  of  the  sum  of  £10,000  money  foresaid,  in  case 
there  shall  be  only  one  child  of  the  said  marriage  besides  the 
heir  who  shall  succeed  to  the  said  lands  and  others,  payable  to 
such  child  at  such  time  as  the  said  Ranald  George  Macdonald 
shall  appoint  by  any  will  or  writing  to  be  executed  by  him,  and 
failing  such  appointment,  within  six  months  after  the  day  of  his 
death." 

It  was  further  provided,  that  interest  should  run  from 
Clanranald's  death : 

"  which  provisions,  and  provision  to  younger  children  and  a 
younger  child,  shall  bear  interest  at  the  rate  of  £5  per  centum 
per  annum  from  the  day  of  the  death  of  tbe  said  Ranald  George 
Macdonald  ;  and  the  said  Ranald  George  Macdonald  binds  and 
obliges  himself  to  maintain  and  educate  such  younger  children 
and  child  suitably  according  to  their  station,  during  all  the  days 
of  his  natural  life ;  and  such  last-mentioned  sasine  in  favour  of 
the  said  fourth  parties  to  these  presents,  shall  and  may  be  by 
two  several  infeftments  and  manners  of  holding,  but  without 
prejudice  to  the  sale  of  any  part  of  the  said  lands  and  others 
as  above  provided,  with  reference  to  the  said  jointure  and  an- 
nuity." 

It  was  declared,  that  the 

"  annuity  to  the  said  Lady  Caroline  Ann  Edgecumbe,  and  the 
aforesaid  provisions,  and  provision  to  younger  children  and  a 
younger  cluld,  are  hereby  declared  to  be  in  full  of  every  thing 
that  the  said  Lady  Caroline  Ann  EUigecumbe,  or  such  younger 
children  or  child,  can  demand  from  the  said  Ranald  George 
Macdonald  or  his  estate,  in  name  of  terce,  jug  reUcUe,  legitim, 
or  any  claim  whatsoever :  And  further,  the  said  Ranald  George 
Biacdonald,  with  tbe  consent  of  the  said  third  parties  to  these 
presents,  does  hereby,  but  subject  to  the  trusts  and  purposes 
declared  and  specified  in  the  foresaid  trust-disposition,  executed 
by  the  said  Ranald  George  Macdonald  upon  the  8th  day  of 
June  1811,  and  with  and  under  the  burden  of  the  aforesaid 
jointure  to  the  said  Lady  Caroline  Ann  Edgecumbe,  and  provi- 
sions, and  provision  to  younger  children  and  a  younger  child,  as 
aforesaid,  dispone,  convey,  and  make  over,  the  whole  of  the 
lands  and  others  herein-after  described,  in  case  the  trusts  and 
purposes  specified  in  the  said  trust-disposition  executed  by  the 
said  Ranald  George  Macdonald  on  the  8th  day  of  June  181 1,  can 
be  accompliahed  without  a  sale  of  any  part  thereof,  oi  of  so  much 
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thereof  as  sball  remain  unsold  after  these  trusts  and  purposes  shall 
be  accomplished." 

The  coDtract  of  marriage  conveyed  the  whole  estates 
of  Ganranald,  or  at  least  such  parts  of  them  as  would 
remain  after  the  fulfilment  of  the  purposes  of  the  trust 
of  1811,  in  favour  of  himself  and  the  heirs-male  of 
the  marriage ;  whom  failing,  of  certain  other  substi- 
tutes ;  whom  failing,  of  the  heirs  called  by  the  entail  of 
1810.  The  lands  were  disponed  under  "the  provi- 
sions, restrictions,  limitations,"  &c.,  contained  in  the 
entail  of  1810,  and  it  was  declared,  that  until  a  new 
deed  of  entail  should  be  executed,  expressly  imposing 
tlie  fetters  on  Clanranald, 

*'  the  prohibitory,  irritant,  and  resolutive  clauses  contained  in 
the  said  deed  of  entail,"  "  shall  apply  as  well  to  the  said  Ran- 
ald George  Macdonald  himself,  as  the  heirs  thereby  called  to 
the  succession,  "  "  so  that  the  succession  to  the  said  lands  and 
estates  may  be  at  all  events  secured  to  the  heirs  called  by  these 
presents  to  the  succession  thereof:"  "  And  further,  the  said 
third  parties  to  these  presents  bind  and  oblige  themselves,  upon 
the  termination  of  the  trust  vested  in  them  by  the  trust-dispo- 
sition, executed  by  the  stud  Ranald  George  Macdonald  on  the 
8ch  day  of  June  1811,  to  denude  of  the  liuids  and  others  above 
described,  or  of  so  much  thereof  as  shall  remain  unsold,  for  the 
purposes  of  the  said  trust,  in  such  manner  as  to  secure  the  suc- 
cession to  the  same  lands  and  others  to  the  heirs-male  of  the 
said  marriage,  and  the  heirs  whomsoever  of  their  bodies,  the 
eldest  heir-female  succeeding  without  division,  and  excluding 
heirs-portioners ;  whom  failing,  to  the  other  heirs  above  men- 
tioned, in  the  order  above  specified:  And  the  said  Ranald 
George  Macdonald  hereby  binds  and  obliges  himself,  and  hia 
heirs  and  successors  whatsoever,  to  concur  vdth  the  said  third 
parties  to  these  presents,  in  enabling  them  so  to  denude." 

And  Clanranald  renounced  the  power  of  revocation 
previously  reserved. 

The  precept  of  seisin  was  in  conformity  with  the 
terms  of  conveyance  above  mentioned.  The  marriage- 
contract,  and  disposition  of  lands  comprehended  in  it, 
however,  containecf  no  express  or  specific  restrictions 
or  fetters. 

The  contract  of  marriage  was  duly  recorded.  Lady 
Caroline  Ann  Edgecumbe  and  the  fourth  parties,  her 
trustees,  were  infefl,  in  security  of  her  provisions,  in 
October  1812.  Infeftment  was  likewise  taken  of  the 
same  date  by  the  trustees,  in  security  of  the  provisions 
to  the  younger  children,  and  seisin  was  further  passed 
in  favour  of  Clanranald  himself  in  1817. 

Lady  Caroline  died  in  1 824,  leaving  six  children ; 
and  during  the  subsistence  of  the  marriage,  the  sepa- 
rate provision,  it  was  alleged,  of  £400  per  annum  had 
never  been  paid.  The  only  surviving  trustee  under 
the  deed  of  1811,  was  Mr  Brown,  chamberlain  to  the 
Duke  of  Hamilton,  and  the  purposes  of  the  trust  were 
said  yet  to  be  unsettled. 

In  1823,  Clanranald  borrowed  from  the  pursuers, 
bankers  in  London,  the  sum  of  £5000  Sterling,  for 
which  he  granted  the  usual  personal  bond  in  the  Eng- 
lish form,  stipulating  to  pay  the  penal  sum  of  £10,000, 
under  the  condition  of  voidance,  if  the  full  sum  of 
£5000,  with  interest,  were  repaid  at  the  specified 
term.  To  avert  the  step  of  calling  up  the  loan,  which 
the  pursuers  had  intimated,  Clanranald  insured  his  life 
to  the  extent  of  £5000,  in  favour  of  the  pursuers,  with 
the  Guardian  Office  of  London,  at  the  annual  premium 
of  £146.  5s.  The  interest  due  on  the  bond  9nd  the 
premiums  of  insurance  having  fallen  into  arreai*!  the 


pursuers,  in  1830,  raised  an  adjudication  of  Gan- 
ranald's  heritable  property  for  payment  of  the  penal 
sum  and  interest.  Appearance  was  entered  for  the 
defender  Mr  Brown,  as  the  surviving  accepting  trus- 
tee of  Clanranald  under  the  trust-deed  of  1811,  and 
also  for  the  Marquis  of  Lothian  and  Lord  Valletort  as 
trustees  under  the  marriage-settlement,  but  after  de- 
fences were  lodged,  an  extrajudicial  arrangement  was 
entered  into,  whereby  the  action  of  adjudication  was 
discharged,  on  consideration  of  the  arrears  of  interest 
prior  to  12th  January  1831  being  then  paid,  and  of 
the  premiums  of  insurance  due  on  2l8t  August  1830. 

Another  year's  interest  having  fallen  into  arrear,  as 
well  as  the  annual  premium  of  insurance,  both  of  which 
Mr  Brown  refused  to  liquidate,  the  pursuers  brought 
this  action,  concluding  both  against  the  principal  debtor 
Clanranald  himself,  and  also  against  the  defender  Mr 
Brown,  as  trustee  under  the  trust-deed  of  1811,  and 
against  the  Mai*quis  of  Lothian  and  Lord  Valletort  as 
trustees  under  the  marriage- contract,  to  tlie  following 
effect:  (1.)  That  it  ought  and  should  be  found  and  de- 
clared, that  the  pursuers  are  just  and  onerous  creditors 
of  Clanranald,  to  the  extent  of  the  principal,  interest, 
and  premium :  (2.)  That  Mr  Brown,  as  the  trust -dis- 
ponee  of  Mr  Macdonald,  or  as  the  introraitter  with  his 
estates,  rents,  and  funds,  ought  to  be  ordained  to  make 
payment  to  the  pursuers :  (3.)  That  it  should  be  de- 
clared that  the  trustees  under  the  marriage- settlement 
have  no  claim,  as  onerous  creditors  of  Mr  Macdonald, 
to  entitle  them  to  compete  or  interfere  with  the  dili- 
gence of  the  pursuers.  No  defences  were  lodged  for 
the  principal  debtor,  but  appearance  was  entered,  and 
defences  were  lodged,  both  for  Mr  Brown  and  for  the 
trustees  under  the  marriage-settlement. 

The  pursuers  pleaded — (1 .)  The  pursuers'  claim  being 
founded  on  a  liquid  ground  of  debt,  they  are  entitled 
to  decree  of  constitution  against  the  principal  debtor, 
in  terms  of  the  libel.  (2.)  There  are  no  subsisting 
provisions  by  Clanranald,  in  his  contract  of  marriage, 
in  favour  of  his  wife  and  children,  which  can  compete 
with  his  onerous  creditors.  In  particular,  there  is  no 
entail  effectual  against  creditors ;  and  as  the  provisions 
to  the  younger  children  are  not  payable  till  the  hus- 
band's death,  they  cannot  be  ranked  in  any  competition 
with  his  creditors.  (3.)  Even  if  there  were  any  debts 
due  under  the  trust  unsatisfied,  the  pursuers  would  be 
entitled  to  decree  of  constitution,  to  enable  them  to 
attach  any  reversion  claimable  by  the  principal  debtor 
in  his  estate  and  funds,  after  the  claims  under  the  trust 
were  paid :  Campbell  v.  Common  Agent  of  Edderline, 
Fac.  Coll.,  14th  January  1801.  Mor.  App.  voce  Ad- 
judication. 

The  trustee  under  the  deed  of  1811,  and  the  trustees 
under  the  marriage-contract,  pleaded — (1.)  By  the 
trust-deed  of  1811,  as  originally  conceived,  a  prefer- 
ence was  constituted  over  the  estates  thereby  conveyed 
in  favour  of  the  creditors  of  Clanranald  prior  to  its 
date,  and  for  payment  of  the  sums  advanced  for  the 
purposes  of  the  trust,  and  in  pursuance  of  the  powers 
conferred  on  the  trustees.  Iii  virtue  of  that  deed,  and 
the  others  which  have  been  narrated,  and  particularly 
the  entail  of  1810,  and  the  contract  of  marriage  in 
1812,  and  infeflments  thereon,  and  the  interests  in  fa- 
vour of  third  parties  created  thereby,  Clanranald  has 
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only  a  liferent  interest,  or  the  interest  of  an  heir  of 
entail,  in  the  reversion  of  the  estates  contained  in  the 
said  trust-deed,  being  those  held  by  Robert  Brown  as 
trustee.  But  this  being  the  case,  and  the  debt  sued 
for  having  been  contracted  of  a  date  long  subsequent 
to  the  specific  interests  secured  by  the  foresaid  deeds, 
the  pursuers  are  not  entitled  to  decree  for  the  same 
against  the  respondent  Robert  Brown,  nor  to  decree 
of  declarator,  to  the  effect  that  the  other  respondents, 
the  trustees  under  the  marriage-settlement  of  the  said 
Ranald  George  Macdonald,  have  no  claim,  as  his  oner- 
ous creditors,  to  compete  or  interfere  witli  the  diligence 
or  action  of  the  pursuers.  (2.)  At  all  events,  under 
the  foresaid  deeds,  any  interest  remaining  to  the  said 
Ranald  George  Macdonald  in  the  said  landtf  and  estates, 
was  a  mere  reversionary  interest,  subject,  and  post- 
poned to  the  whole  purposes  of  the  foresaid  trust-deed 
of  181 1,  as  therein  specified,  to  the  advances  made  by 
the  trustees  acting  under  that  trust,  and  to  the  onerous 
provision  in  the  contract  of  marriage  1812,  of  £400  a- 
year  in  favour  of  the  late  Lady  Caroline  Macdonald,  for 
htr  separate  use  during  the  subsistence  of  the  marriage, 
and  the  farther  onerous  provision  in  said  contract,  of 
£20,000  in  favour  of  trustees  for  the  behoof  of  the 
children  of  the  marriage,  and  in  security  of  which  in- 
fefiment  was  taken  as  above  mentioned ;  and  the  pur- 
suers, who  are  creditors  in  a  debt  which  was  not  con- 
tracted till  1823,  can  at  most  only  be  entitled  to  such 
a  limited  decree  as  would  preserve  the  preference  of 
all  the  foresaid  claims  entire. 

The  Lord  Ordinary  ordered  cases  on  the  whole 
cause,  and  on  11th  July  1834,  pronounced  the  follow- 
ing interlocutor : 

"  The  Lord  Ordinary  having  considered  the  revised  canes 
for  the  parties,  and  process,  Finds  that  Ranald  George  Mac- 
donald, Esq.,  then  infeft  in  the  estates  of  Clanranald  hi  fee- 
simple,  executed  in  the  year  1810,  an  entail  and  relative  trust- 
deed  of  those  estates ;  the  entail  being  in  favour  of  himself  in 
liferent,  and  the  heirs  whomsoever  of  his  body  in  fee,  whom 
failing,  certain  other  heirs  therein  mentioned :  Finds  that  the 
said  entail  contained  a  power  to  alter  and  revoke,  and  was  not 
followed  by  infeftment :  Finds  that  in  the  year  1811,  Ranald 
George  Macdonald  executed  another  trust-deed  of  his  whole 
estates  in  favour  of  certain  |)ersons,  of  whom  the  defender, 
Robert  Brown,  is  the  only  survivor :  Finds  that  the  purpose  of 
the  said  trust  was  the  payment  of  the  debts  then  due  by  the 
truster,  the  deed  providing,  that  the  trust  should  terminate 
when  those  debts  were  paid,  and  that  the  trustees  should  be 
bound  to  denude  in  favour  of  the  truster ;  and  in  the  event  of 
his  death,  in  fiivour  of  the  heirs  called  by  the  above-mentioned 
trust-settlement  and  entail,  or  by  any  other  settlement  he  might 
execute:  Finds,  that  in  the  year  1812,  Ranald  George  Mac- 
donald entered  into  a  marriage-settlement  with  his  wife,  Lady 
Caroline  Ann  Edgecumbe :  Finds  that  that  contract  conveyed 
the  estates  of  Clanranald,  or  at  least  such  parts  of  them  as 
would  remain  after  the  fulfilment  of  the  purposes  of  the  trust 
of  1811,  in  fiivour  of  himself  and  the  heirs-male  of  the  mar- 
riage, whom  failing,  certain  other  substitutes,  whom  failing, 
the  heirs  called  by  the  entail  1810 :  Finds  that  the  said  con- 
tract dispones  the  lands,  under  the  '  provisions,  restrictions,  li- 
mitations,* &c.,  contained  in  the  entail  1810,  and  provides,*  that 
until  a  new  entail  shall  be  executed,  expressly  imposing  the 
fetters  on  Ranald  George  Macdondd  himself,  the  '  prohibitory, 
irritant,  and  resolutive  clauses  of  the  deed  1810,  shall  apply  to 
the  said  Ranald  George  Macdonald  himself,  as  well  as  the 
heirs  of  entail ;  but  finds,  that  the  contract,  and  disposition  of 
the  lands  contained  in  it,  contain  no  express  or  specific  fetters 


or  restrictions :  Finds  that  the  trustees  under  the  deed  1811, 
were  parties  and  consenters  to  the  said  contract,  and  bound 
themselves,  on  the  conclusion  of  the  trust,  to  denude  in  such 
manner  as  to  secure  the  succession  to  the  lands,  or  such  as 
should  remain,  in  favour  of  the  heir-male  of  the  marriage,  whom 
failing,  the  other  heirs  there  referred  to :  Finds  that  the  said 
contract  and  disposition  was  followed  by  infeffcment  in  favour 
of  Ranald  George  Macdonald,  and  was  also  recorded  in  the 
Register  of  Tailzies :  Finds  that^  in  the  circumstances  above  set 
forth,  the  residuary  interest  in  the  estates  of  Clanranald,  after 
the  execution  of  the  purposes  of  the  trust  of  1811,  continued, 
notwithstanding  the  said  truist,  to  be  held  by  Ranald  George 
Macdonald,  under  his  original  fee-simple  title ;  and  finds  that 
the  nmrriage-contract  imposing  no  express  or  specific  fetter  or 
restriction  on  the  said  Ranald  George  Macdonald,  did  not 
abridge  or  limit  his  reversionary  and  fee-simple  title  in  said 
estates,  but  left  the  same  affectable  by,  or  for  his  onerous  deeds 
and  debts ;  therefore,  and  in  respect  decree  has  already  been 
pronounced  against  the  said  principal  defender.  Finds  that  the 
pursuers  are  entitled  to  make  effectual  their  claim  of  debt 
libelled  against  the  said  estates,  and  are  entitled  to  rank  in 
their  proper  order,  on  any  balance  or  property  remaining  in  the 
hands  of  the  defender,  Robert  Brown,  after  the  execution  of 
the  purposes  of  the  trust ;  and  decerns  against  him,  qua  trustee, 
accordingly :  Finds^  further,  that  in  virtue  of  the  said  marriage- 
contract,  the  defenders,  the  Marquis  of  Lothian  and  Viscount 
Valletort,  are  infeft  in  security,  firat^  Of  an  yearly  annuity, 
payable  to  the  foresaid  Lady  Caroline  Ann  £dgeeumbe,>  during: 
the  subsistence  of  the  marriage ;  and,  seeondbf^  In  security  of 
the  sum  of  £20,000  Sterling,  which  Ranald  George  Macdonald 
thereby  '  bound  himself,  his  heirs  and  successors,  to  pay  to  the 
children  of  the  said  marriage :'  Finds  that  the  representatives 
of  Lady  Caroline  Macdonald  are  onerous  creditors  of  Ranald 
George  Macdonald,  to  the  extent  of  any  arrears  of  the  foresaid 
annuity  which  they  can  show  to  be  due,  and  that  the  younger 
children  of  the  marriage  are,  in  virtue  of  the  special  terms  of 
the  clause  of  the  marriage<<contract,  onerous  creditors  of  their 
father  to  the  amount  foresaid  y  therefore,  finds  that  the  defen- 
ders, the  Marquis  of  Lothian  and  the  Viscount  Valletort  are,  in 
their  character  of  trustees  infeft  in  security  of  those  debts,  en- 
titled to  compete  and  interfere  with  the  diligence  of  the  pur- 
suers, according  to  the  rights  and  preferences  legally  conferred 
by  such  security,  and  therefore  assoilzies  them  from  the  con- 
elusions  directed  against  them :  Finds  no  expenses  due  to*  either 
of  the  parties,  and  decerns. 

'*  Note According  to  the  principle  recognised  in  several 

cases,  the  radical  fee-simple  title  to  the  estates  must  be  held  to 
have  remained  in  the  person  of  Ranald  George  Macdonald,  sub- 
ject only  to  the  burden  which  was  created  by  the  trust-deed, 
and  was  defeasible  on  the  accomplishment  of  the  purposes  of 
the  trust.  But,  again,  as  the  marriage-contract,  though  dis- 
poning the  estates  remaining  after  the  execution  of  the  trust  to 
the  disponer  himself,  and  the  heirs-male  of  the  marriage,  &c., 
under  the  provisions  and  restrictions  of  the  former  entail  of 
1810,  not  completed  by  infeftment,  did  not  contain  any  special 
or  express  prohibitory,  irritant,  and  resolutive  clauses,  the  fee- 
simple  right  remaining  in  the  disponer,  cannot  be  held,  in  a 
question  with  onerous  creditors,  to  have  been  abridged  or  limit- 
ed by  that  deed;  or  the  infeftment  following  upon  it.  Neither 
does  it  appear  to  the  Lord  Ordinary,  that  this  consequence  is  in 
any  way  obviated  or  affected  by  the  drcumstance  of  the  trus- 
tees in  the  deed  of  1810,  consenting  to  the  marriage-contract, 
and  binding  themselves  to  denude  of  the  renuining  estate  in 
such  a  way  as  to  secure  the  succession  of  the  heirs-male  of  the 
marriage.  For,  as  in  every  question  with  onerous  creditors, 
the  fee-simple  right  must  be  held  to  have  remained  in  Clanra- 
nald, subject  only  to  the  burden  created  by  the  infeftment  of 
the  trustees,  the  radical  infeftment  of  the  truster,  and  the  rights 
thence  arising  to  his  onerous  creditors,  could  in  no  way  be  af- 
fected by  this  private  and  personal  agreement  of  the  trustees,  in 
regard  to  the  form  of  the  reconveyance  of  the  residue.  The 
extent  of  the  real  right  vested  in  the  trustees,  was  limited  by 
the  proper  purposes  of  the  trust ;  and  it  does  not  appear  to  the 
Lord  Ordinary,  that  the  radical  right  remaining  in  the  person 
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of  the  troster,  could  be  eiTectiially  limited  by  any  deed  of  thein , 
extrinsic  to  tbose  purposes. 

"  The  defenders,  the  Marquis  of  Lothian  and  Lord  Valletort, 
are  infeft  under  the  marriage-contract,  in  security  of  the  an- 
nuity of  £400  a-year,  payable  to  Lady  Caroline  Edgecumbe, 
during  the  subsistence  of  the  marriage,  and  of  the  £20,000 
payable  to  the  children  of  the  marriage  on  the  death  of  the 
fiaher.  If  any  arrears  of  the  annuity  are  actually  due  to  the 
representatives  of  the  Lady  Caroline,  there  seems  no  reason  to 
doubt  that  the  security  is  effectual,  and  that  the  conclusion  of 
the  summons  against  these  trustees,  '  that  they  have  no  daim  to 
entitle  them  to  compete  and  interfere  ^th  the  diligence  of  the 
pursuers,'  is  unfounded.  The  question  regarding  the  provision 
of  £20,000  to  the  younger  children,  is  attended  with  much 
more  difficulty.  The  money,  it  will  be  observed,  is  not  pay- 
able  to  the  trustees.  By  the  terms  of  the  contract,  Ranald 
George  Macdonald  binds  himself  to  infeft  and  seize  the  trustees, 
*  for  the  more  sure  payment  of  the  sum  of  £20,000  of  good  and 
lawful  money  foresaid,  which  the  said  Ranald  George  Macdon- 
ald hereby  binds  and  obliges  himself,  his  heirs  and  successors, 
to  pay  to  the  children  of  the  said  marriage.'  The  obligation  to 
pay  being  in  favour  of  the  children  of  the  marriage,  and  being 
expressed  in  terms  which  are  understood  in  law,  not  to  create  a 
jus  crediti;  the  question  is,  whether  the  construction  of  the  ob- 
ligation is  altered  by  the  circumstance  of  the  real  security  vested 
in  the  trustees  ?  Upon  this  point,  two  cases  have  been  referred 
to  in  the  pleadings  which  certainly  appear  very  nearly  to  re- 
semble the  present.  The  first,  being  that  mainly  relied  on  by 
the  pursuers,  is  that  of  Brown  v.  Govan,  1st  February  1820,  in 
which  the  nature  of  the  right  conceived  in  favour  of  the  ddl- 
dren  iiasdf  tiri,  seems  to  have  been  held  by  the  Court  to  depend 
on  the  terms  of  the  obligation,  without  regard  to  the  circum- 
stance of  the  real  security  by  which  that  obligation  was  forti- 
fied. Upon  looking  at  the  report,  however,  it  rather  appears 
doubtful  to  the  Lord  Ordinary,  whether  the  circumstances  of 
that  case  properly  raised  the  question,  on  the  effect  of  the  secu- 
rity being  taken  in  favour  of  trustees.  There  were  words,  in- 
deed, in  the  marriage-contract,  in  that  case,  which  admitted  of 
the  construction,  that  the  mother  was  to  be  infeft  in  trust  for 
the  children.  But  these  expressions  were  b^  on  means  unam- 
biguous ;  and  looking  at  the  report  of  the  opimons  of  the  Judges, 
the  question  seems  to  have  been  considered  as  one  dependent 
on  the  obligation  to  infef^,  and  the  infeftment  taken  by  the 
children,  without  any  reference  to  the  specialty  of  a  trust  sup- 
posed to  have  been  created  in  the  person  of  the  nnother.  On 
the  other  hand,  the  later  decision,  that  of  Bushby  v.  Renny, 
23d  June  1825,  seems  to  be  exactly  in  point.  By  the  marriage- 
contract  there,  the  provisions  were  payable  to  the  children  at 
the  death  of  the  father :  and  in  the  general  case,  would  certainly 
not  have  created  a  ju$  crediti  in  favour  of  the  children.  But 
there  was,  besides,  an  obligation  to  infeft  certain  persons,  '  as 
trustees  for  the  children,  one  or  more,  to  be  procreated  of  the 
said  marriage,  for  securing  unto  them  the  said  sum  of  £10,000 
money  foresaid,  in  All  and  Whole,  the  ten-merk  land  of  Kirk- 
michael.'  The  question  having  arisen  with  the  creditors  of  Mr 
Bushby,  whether  the  provisions  of  the  children  were  to  be  held 
as  constituting  a  proper  right  of  credit  entitling  them  to  enter 
into  competition  with  onerous  creditors,  that  quesHon  was  de- 
cided in  the  affirmative.  Upon  the  authority  Qf  this  decision, 
the  Lord  Ordinary  has  conceived  himself  warranted  in  sustain- 
ing the  claims  of  the  children  as  onerous  creditors,  and  in  repell- 
ing the  conclusions  of  the  summons  directed  against  the  trustees, 
the  holders  of  the  security." 

The  pursuers  reclaimed.  When  the  case  was  put 
out  for  advising,  it  was  suggested  that  the  heir  of  the 
marriage  ought  to  be  called.  Accordingly,  a  supple- 
mentary action  was  raised  against  Ranald  J.  Macdon- 
ald younger  of  Clanranald,  the  heir  of  the  marriage, 
in  which  a  record  was  made  up.  The  heir  of  the  mar- 
riage stated  the  following  defences:  (I.)  The  entail 
of  1810  having  been  duly  registered,  and  having  been, 
both  by  the  trust-deed  and  more  particularly  by  the 


contract  of  marriage,  expressly  recognised,  confirmed, 
and  rendered  irrevocable,  and  that  for  onerous  consi- 
derations, that  deed,  in  conjunction  with  the  contract, 
now  constitutes  a  good  and  valid  entail  in  favour  of 
the  defender,  and  the  other  heirs  of  entail,  to  the  effect 
of  excluding  all  claim  or  diligence  against  the  entailed 
estate  at  the  instance  of  the  pursuers,  holding  personal 
debts  contracted  after  the  registration  of  the  entail, 
and  subsequent  to  the  date  of  the  trust-deed  and  con- 
tract of  marriage.  (2.)  Said  entail  being  by  the  contract 
of  marriage  rendered  irrevocable,  and  Clanranald  hav- 
ingi  by  the  contract  of  marriage,  come  under  a  specific 
and  onerous  obligation  to  nu^e  a  valid  and  complete 
entail  in  favour  of  the  defender,  and  the  other  heirs 
named  in  the  contract,  and  having  further  declared 
their  right  under  the  tailzie  of  1810  to  be  valid  and 
subsisting  in  the  mean  time,  the  pursuers  cannot  ad- 
judge or  otherwise  attach  the  estate,  even  through  dili- 
gence directed  against  Clanranald  alone,  excepting 
under  the  burden  of  the  right  of  the  heirs  of  entail, 
which  operates  as  a  total  exclusion  or  defeasance  of 
the  pursuers*  demand.  (3.)  At  all  events,  as  the  pur- 
suers can  alone  claim  or  adjudge  the  estate  through  the 
trustees,  who  are  now  feudally  vested  therein,  or  who 
must  in  any  view  convey  to  the  pursuers,  they  cannot 
attach  the  estate  in  the  person  of  the  trustees,  nor  de- 
mand a  conveyance  from  them,  excepting  under  the 
special  conditions  of  the  trust,  and  under  the  obliga- 
tions of  the  trustees ;  and  more  especially  under  the 
onerous  obligation  in  favour  of  the  defender,  underta- 
ken by  the  trustees  in  the  contract  of  marriage,  and 
which  now  makes  a  valid  condition  of  the  trust-right, 
so  as  again  to  exclude  or  defeat  the  daim  or  diligence 
of  the  pursuers. 

The  case  having  been  reported  to  the  First  Division, 
a  hearing  in  presence  was  then  ordered,  which  took 
place.  Thereafter,  the  following  opinions  were  re- 
turned, applicable  to  the  original  action,  by  Lords  Mea- 
dowbank,  Corehouse,  Moncreiff,  Fullerton,  Jeffrey,  and 
Cockbum : 

"  Whether  a  provision  in  an  antenuptial  contract  of  mar- 
riage, to  children  natcitwrit,  does  or  does  not  vest  in  them,  when 
they  come  into  existence,  a  proper  right  of  credit,  depends  on 
the  terms  in  which  the  obligation  is  conceived,  and  the  condi- 
tions with  which  it  is  affected.  If  it  be  a  simple  uncondidonal 
obligation  for  a  sum  payable  at  the  fiither's  death,  and  bearing 
interest  from  the  term  of  payment,  it  vests  no  proper  right  of 
credit.  That  rule  is  settled  by  a  long  and  uniform  train  of  de- 
cisions ;  but  the  grounds  on  which  those  decisions  are  rested 
have  not  been  equally  uniform. 

"  At  an  early  period  of  the  law,  it  appears  that  children, 
taking  a  provision  by  virtue  of  an  obligation  libtriM  ntucituris^ 
in  whatever  terms  it  was  conceived,  were  held  to  take  neces- 
sarily as  heirs  of  the  marriage,  or  heirs  of  provision ;  of  conse- 
quence, to  represent  their  father,  and  to  be  liable  to  his  credi- 
tors to  the  extent  of  the  sum  which  they  received.  This  is 
the  view  taken  in  the  case  of  Graham  v.  Rome,  and  various 
others  about  that  time,  (1677.)  The  Court  found,  '  that  not 
only  the  eldest  son,  but  that  all  the  children  were  heirs  of  pro- 
vision to  their  father,  and  therefore  that  they  cannot  come  in 
pari  {iassu  with  his  creditors ;'  and  so  far  was  the  principle 
carried,  that  there  are  cases  in  which  creditors  were  preferred 
to  children  claiming  on  bonds  of  provision  granted  in  terms  of 
a  marriage-contract,  though  payable  in  their  father's  lifetime : 
Stewart,  February  10,  1688.  Innergelly,  February  1688.  On 
the  same  principle,  a  cautioner  for  the  obligation  in  the  con- 
tract was  found  not  liable  to  the  children,  because,  although  his 
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obligation  was  conceived  in  their  favour,  yet,  as  representing 
their  fiither,  they  were  bound  to  relieve  him.  The  debt,  there- 
fore, was  held  to  be  extinguished  amfitnone, — or,  more  cor- 
rectly, it  was  ineffectual,  on  the  nuudm  Jrustra  peiis  quod  mox 
€S  retiitutunts.  There  are  various  decisions  to  that  effect  in 
the  end  of  the  seventeenth  century :  Menzies,  1683,  &c.  If 
that  principle  had  been  adhered  to,  it  would  have  signified 
little  in  what  terms,  or  under  what  conditions,  the  obligation 
was  granted ;  for  the  children  avaiHng  themselves  of  it,  could 
not  devest  themselves  of  the  character  of  heirs  and  represen- 
tatives. 

'*  But  it  was  soon  discovered  that  there  is  no  principle,  either 
in  natural  justice,  or  in  the  law  of  Scotland,  to  prevent  a  fitther 
from  contracting'  a  debt  in  &vour  of  his  children,  or  that  they 
should  always  take,  ex  neeeasUate  legia^  as  heirs  of  provision. 
Neither  is  there  any  principle  for  holding  that  an  obligation 
cannot  be  effectual,  because  it  is  conceived  in  favour  of  children 
mucUuri, — ^in  other  words,  that  it  is  a  future  and  contingent  ob- 
ligfation  ;  and,  therefore,  the  rule  came  to  be  defended  on  other 
grounds.  The  feudal  maxim  was  resorted  to,  that  a  fee  cannot 
be  MS  pendente  ;  and  as  a  clause  of  this  nature  in  the  contract 
does  not  bind  the  fisitber  to  denude  of  the  sum  provided  during 
bis  life,  but  allows  him  to  retain  the  liferent  use  of  it,  therefore 
it  was  argued  that  the  fiither  is  fiar,  and  the  children  merely 
substitutes ;  or  that  the  case  was  the  same  as  if  the  father  had 
conveyed  a  sum  or  subject  to  himself  in  liferent  and  his  children 
noicUuru  in  fee,  which  fee  being  necessarily  an  uaM$fruchu  ca- 
sMoUs^  leaves  the  whole  power  of  disposal  in  the  &ther.  This 
18  the  fiivourite  argument  in  all  the  cases  during  the  earlier  part 
of  the  eighteenth  century,  and  still  is  often  resorted  to.  It  is 
exposed,  however,  to  the  ol]jection,  that  the  subsistence  of  the 
fee  in  the  fiither,  affords  no  good  reason  why  an  obligation,  con- 
ceived directly  in  favour  of  the  children,  should  not  be  held  as 
strictly  onerous,  and  constitute  them  proper  creditors  when  they 
come  into  existence,  as  well  as  any  third  party ;  for  in  all  cases 
of  mere  personal  obligation,  or  where  a  jut  ad  rem  only  is  con- 
veyed, the  fee  of  the  sum  or  subject,  out  of  which  the  obliga- 
tion is  to  be  implemented,  necessarily  remains  with  the  debtor 
until  the  period  of  implement.  To  say  that  diligence  in  secu- 
rity is  competent  in  the  case  of  a  third  party,  and  not  of  the 
child,  is  to  beg  the  question ;  for  diligence  is  denied  only  on 
the  assumption  that  the  child  is  not  a  creditor,  notwithstanding 
there  is  an  onerous  obligation  directly  conceived  in  his  favour. 

'*  The  difficulty  of  supporting  the  rule  solely  on  the  feudal 
maxim  with  regard  to  the  pendency  of  fees,  seems  accordingly 
to  have  been  felt,  and  other  grounds  have  been  resorted  to  in 
its  defence.  Thus  it  has  been  argued,  that  as  the  fiither's  cre- 
ditors have  or  may  have  exeeutio  parata  for  their  debts,  which 
the  children  cannot  have,  because  they  are  not  in  existence  at 
the  date  oi  the  obligation,  therefore  ef  ery  extraneous  creditor 
most  be  preferable  to  them.  But  whatever  might  *have  been 
the  case  at  an  early  stage  of  our  law,  this  argument  could  not 
be  listened  to,  as  soon  as  it  was  settled  that  contingent  as  well 
as  future  debts  may  be  secured  so  as  to  compete  with  debts  in- 
stantly exigible.  Again,  great  stress  has  always  been  laid  on 
the  danger  of  latent  obligations  of  this  nature,  to  which  there 
IB  a  stronger  temptation  in  the  case  of  children  than  of  other 
creditors ;  and  certainly  on  that  ground  the  expediency  at  least 
of  the  rule  may,  to  a  certain  extent,  be  vindicated.  At  the 
same  time,  as  it  is  natural  that  fathers  should  provide  for  their 
younger  children,  to  some  extent  at  least,  it  may  be  asked. 
Why  should  not  extraneous  creditors  be  on  their  guard  against 
this  as  well  as  any  other  latent  obligation  ? 

**  The  origin  d  the  rule  of  law  appears  to  have  been  this : 
At  the  time  when  it  was  introduced,  Scotland  was  a  poor  coun- 
try, and  there  was  a  great  deficiency  of  disposable  capital  among 
all  ranks.  When  a  man  entered  into  a  contract  of  marriage, 
although  it  might  be  desirable  to  make  some  provision  for 
younger  chifdren,  it  was  very  unlikely  then  that  the  father  should 
give  up  the  command  of  the  property  during  his  own  Ufe,  and 
in  the  general  case  it  would  be  for  the  benefit  of  the  family  that 
he  should  retain  it  in  bis  own  power,  in  as  far  at  least  as  oner- 
ous deeds  were  concerned.  To  tie  up  his  hands  in  the  admi- 
nistration, either  with  regard  to  his  own  means,  or  the  portion 


which  he  received  with  his  wife,  would  be  thought  not  only  an 
irksome  restraint,  in  so  far  as  his  feelings  were  concerned,  but 
that  it  might  prevent  him  from  advancing  bis  fortune,  and  from 
turning  his  capital  to  the  best  account  for  his  children.  Accord- 
ingly this  view  will  be  found  to  run  through  the  argument  in 
many  of  the  old  cases  upon  the  subject. 

"  But  there  must  have  been  instances,  even  at  that  time,  in 
which  it  was  neither  prudent  nor  reasonable  that  the  sum  or 
subject  provided  to  the  children  should  be  left  at  the  father's 
disposal,  and  it  might  have  been  the  intention  of  parties,  that 
although  the  terms  of  payment  did  not  arrive  till  the  father's 
death,  the  children  should,  nevertheless,  have  a  proper  right  of 
credit  during  his  lifetime,  so  that  they  might  compete  with  his 
posterior  creditors,  or  even  be  made  preferable  to  them ;  and 
these  instances  must  have  increased  in  number  with  the  grow- 
ing prosperity  of  the  country.  Now,  as  there  is  no  rule  in  the 
law  of  Scotland  to  render  a  stipulation  to  that  effect  illegal  or 
ineffectual,  it  becomes  a  question  of  construction,  what  is  the 
import  of  the  clause  of  provision  which  parties  have  adopted  ? 
As  we  have  already  observed,  if  it  be  a  simple  and  uncondition- 
al provision  Uberia  nascUuris,  the  term  of  payment  being  sus- 
pended till  the  father's  death,  the  presumption  of  law  has  been 
received,  and  is  still  in  force,  that  no  jus  crediti  is  contemplated, 
although  the  obligation  is  conceived  in  favour  of  the  children 
directly,  so  that,  exfiyura  verborum,  they  are  creditors.  But,  if 
words  are  used  which  express,  or  plainly  imply  a  restriction  on  the 
father's  power  of  disposal,  or  if  any  conditions  are  adjected 
incompatible  with  that  power,  the  presumption  ceases,  and  the 
children  are  held  not  to  have  a  gpes  suecessionig  merely,  but  a 
proper  right  of  credit.  Thus,  if  there  are  words  which  imply  & 
prohibition  to  alienate  or  contract  debt  in  prejudice  of  the  chil- 
dren ;  or  which  import  not  only  that  the  sum  shall  be  provided, 
but  that  the  provision  shall  be  made  effectual  to  them ;  or  if  it 
be  a  condition  that  the  provision,  or  any  part  of  it,  shall  be 
payable  during  the  Esther's  lifetime,  or  that  it  shall  bear  inter- 
est from  a  term  which  may  occur  previous  to  his  death ;  or,  in 
short,  if  any  right  is  intended  to  be  vested  in  the  children 
which  may  be  the  ground  of  action  against  their  father,  the  or- 
dinary presumption  is  elided,  and  the  obligation  is  construed  in 
the  same  manner  as  if  it  were  in  favour,  not  of  the  obligant's 
own  children,  but  the  children  of  a  third  party.  These  prin- 
ciples are  so  clearly  established,  that  it  is  unnecessary  to  refer  to 
authorities  in  support  of  them.  Two  cases,  however,  may  be  men- 
tioned: In  Douglas  v.  Douglas  and  Drummond,  22d  July  1724, 
the  husband  became  bound  '  to  infeft  himself  in  certain  lands  be- 
twixt and  a  determinate  day,  about  a  year  after  the  marriage  ; 
and  immediately  thereafter  to  resign  for  new  infeftment  to  his 
future  spouse  in  liferent,  and  to  the  heirs  of  the  marriage  in 
fee.'  The  heir  having  used  inhibition,  was  found  preferable  to 
the  father's  onerous  dieponee,  and  the  reason  is  stated  by  Lord 
Kames  to  have  been,  *  because  the  clause  inferred  a  prohibition 
upon  the  husband  to  grant  any  voluntary  right  in  prejudice  of 
the  provision.'  Here  it  will  be  observed,  that  if  the  husband 
had  infeft  himself  in  the  land  between  and  the  specified  day, 
and  had  immediately  afterwards  resigned  in  favour  of  his  wife 
in  liferent,  and  the  heir  in  fee,  it  would  have  been  a  correct 
implement  of  his  obligation ;  and  suppose  that  there  was  no 
chUd  of  the  marriage  in  existence  at  that  period,  notwithstand- 
ing the  resignation  followed  by  infeftment,  there  is  no  doubt 
that  the  father  wou}d  have  remained  fiar  of  the  subject.  But 
the  mere  possibility  that  a  child  might  have  existed  at  that 
period,  was  held  sufficient  to  raise  the  presumption  that  the 
contracting  parties  had  not  a  right  of  succession  m  view,  but  a 
proper  right  of  credit ;  or  in  the  words  of  Lord  Kames,  that 
the  clause  inferred  a  prohibition  on  the  husband  to  grant  a 
right  in  prejudice  of  the  provision.  A  case  still  more  appli- 
cable to  that  whidi  is  now  before  the  Court,  is  noticed  in  the 
case  of  Gordon  v.  Sutherland :  *'  In  a  contract  of  marriage,  in 
which  the  husband  *  became  bound  to  join  the  sum  of  3000 
merks  with  17,000  merks  of  portion  received  with  his  spouse, 
and  to  lay  out  the  same  upon  security  to  himself  and  spouse, 
and  longest  liver,  in  conjunct  fee  and  liferent,  and  to  the  chil- 
dren of  the  marriage  in  fee ;  and  how  often  the  sum  should  be 
uplifted,  that  he  should  so  often  re-employ  the  same  in  thf" 
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above  terms ;'  the  man  having  died  bankrupt,  action  was 
brought  against  the  cautioner,  who  was  bound  with  him  in  the 
contract :  His  defence  was,  that  the  obligation  barred  only  gra- 
tuitous deeds,  and  was  no  impediment  to  the  husband  from  lay- 
ing out  the  money  upon  trade,  though  it  should  be  sunk  there- 
by. But  the  Court  found  the  import  of  the  obligation  to  be, 
that,  in  all  events,  this  sum  should  be  secured  to  the  children 
of  the  marriage;  and  therefore  sustained  action  against  the 
cautioner  for  replacing  the  sum."  In  that  case,  there  was  not 
only  no  stipulation  that  the  father  should  denude  of  the  fee  in 
his  lifetime ;  but  it  was  necessarily  implied  that  he  should  not 
denude,  for  it  is  contemplated  that  he  might  employ  and  re- 
employ ;  that  is,  that  after  having  employed  the  sum,  he  should 
have  the  power  of  uplifting  it  at  his  pleasure.  Neither  was  it 
stipulated  that  any  part  of  the  sum,  nor  of  the  interest  accruing 
upon  it,  should  be  payable  during  the  father's  lifetime.  But 
the  Court  held  the  obligation  that  the  father  should  employ, 
and  if  he  uplifted,  that  he  should  re-employ,  to  import  that  he 
was  bound  to  make  the  provision  effectual  to  the  children  after 
his  death,  and,  consequently,  that  they  were  proper  creditors  to 
the  father.  If  the  obligation  had  imported  merely  that  the  fiither 
should  do  no  gratuitous  or  fraudulent  deed  in  prejudice  of  the 
provision,  and  if  he  had  done  no  such  deed,  it  must  necessarily 
have  followed,  that  neither  he  nor  his  cautioner  could  have  been 
farther  liable. 

"  Let  us  now  attend  to  the  terms  in  which  the  marriage- 
contract  of  Mr  Macdonald  of  Clauranald  is  conceived.  In  1811, 
grevious  to  the  date  of  the  marriage,  Mr  Macdonald's  estate 
ad  been  conveyed  to  trustees  for  payment  of  his  debts,  and 
they  were  infeft  in  it.  These  trustees  are  the  third  parties  to 
the  contract  of  marriage ;  and  trustees  are  nominated  in  the 
contract,  for  behoof  of  the  lady  and  the  children  of  the  marriage 
nasciluri,  who  are  the  fourth  parties.  In  that  situation,  Mr 
Macdonald,  *  with  the  consent  of  the  said  third  parties  to  these 
presents,  binds  and  obliges  himself,  upon  his  own  expenses,  to 
infeft  and  seize  the  said  fourth  parties  to  these  presents  in  the 
lands  and  others  herein -after  conveyed,  in  security,  and  for  the 
more  sure  payment  of  the  sum  of  £20,000  of  good  and  lawful 
money  foresaid,  which  the  said  Ranald  George  Macdonald  here- 
by binds  and  obliges  himself,  his  heirs  and  successors,  to  pay  to 
the  children  of  the  said  marriage,  if  there  shall  be  more  than 
one  besides  the  heir,'  (the  event  which  has  happened.)  That 
provision  was  made  payable  six  months  after  Mr  Blacdonald's 
death.  Afterwards,  Mr  Macdonald  binds  himself  to  convey  the 
estate,  subject  to  the  trusts  for  the  creditors  contained  in  the 
deed  1811,  and  under  burden  of  the  lady's  jointure,  and  of  the 
provisions  to  younger  children,  to  himself  and  the  heirs-male 
of  the  marriage,  and  a  series  of  substitutes,  under  the  fetters  of 
an  entail ;  and  he  binds  himself  to  infeft  himself  and  those  heirs, 
subject  to  the  trusts  of  the  deed  1811,  and  under  the  burden 
of  the  jointure  and  provisions.  Iiastly,  Mr  Macdonald  grants 
a  precept  of  sasine,y&'«f,  for  infefting  the  lady  in  her  annuity; 
Becondfy,  for  infefting  the  marriage  trustees  in  security,  and  for 
the  sure  payment  of  £400  per  annum,  for  her  use  during  the 
aubsistenoe  of  the  marriage ;  and  also  *  of  the  sum  of  £20,000' 
(that  is,  in  security  and  more  sure  payment  of  £20,000)  '  to  the 
younger  children;'  and,  thirdly,  for  infefting  Mr  Macdonald 
himself,  and  the  heirs-male  of  the  marriage,  subject  to  the  trusts 
of  the  deed  1811,  '  and  under  burthen  of  the  jointure  and  pro- 
visions to  the  younger  children.'  ^ 

**  Now,  it  must  be  evident  at  first  sight,  that  this  is  not  the 
case  of  a  simple  unconditional  provision  of  a  sum  payable  to 
younger  children  at  the  father's  death,  in  which  the  presump- 
tion of  law  would  operate  (contrary  to  the  apparent  terms  of 
the  obligation),  that  the  father  was  to  be  laid  under  no  restraint 
with  regard  to  the  disposal  of  the  sum,  and  that  the  children 
were  only  to  have  a  hope  of  succession.  On  the  contrary,  the 
obligation  is  qualified  with  conditions,  which  necessarily  import 
that  the  father  was  to  be  laid  under  restraints,  and  that  it  was 
the  intention  of  parties  that  the  provision  should,  in  all  events, 
be  made  effectual  to  the  children.  Suppose  it  had  been  stipu- 
lated that  the  children  were  to  be  infeft  to  the  extent  of  their 
provision  when  they  came  into  existence,  or  that  the  father 
should  execute  a  procuratory  fqjr  infefting  his  lady  for  a  jointure, 


and  the  children  for  their  provisions,  at  a  period  at  which  it  was 
possible  that  younger  children  might  exist,  that  stipulation,  in 
terms  of  the  decision  in  the  case  of  Douglas,  would  have  been 
construed  to  mean,  that  a^iM  crediti  and  not  a  spes  mccessionis, 
was  contemplated.  But  the  present  case  is  much  stronger  than 
that ;  for  trustees  are  appointed  for  behoof  of  the  children  from 
the  first,  who  therefore  represent  the  ehiidren,  and  whose  in- 
feftment  is  in  all  respects  equivalent  to  an  infeftroent  given  to 
the  children  themselves  after  they  came  into  existence.  Even 
if  the  rule  were  still  considered  to  stand  upon  its  old  founda- 
tion, that  the  father  must  have  the  power  of  disposal,  because 
the  fee  remains  in  him  till  children  are  born,  it  would  not  apply 
to  this  case,  for  the  marriage  trustees  hold  the  place  of  the  chil- 
dren. There  is  no  necessity  for  the  fee  being  in  pendente,  for 
it  vested  in  them  from  the  date  of  the  contract ;  nay,  they  bad 
a  feudal  fee  in  the  lands,  to  the  extent  of  the  provision,  from 
the  moment  the  precept  of  sasine  was  executed.  Suppose  there 
had  been  any  defect  in  the  precept ;  for  example,  if  the  lands 
had  been  misnamed,  or  a  wrong  tenure  specified,  or  wrong 
symbols  appointed  to  be  given,  the  trustees  would  have  had  an 
action  against  Mr  Macdonald,  in  his  lifetime,  to  grant  a  new 
precept  in  proper  terms,  or  failing  the  trustees,  the  younger 
children  themselves  would  have  had  an  action  against  their 
father  to  that  effect.  When  the  interest  of  the  provision  is 
made  payable  during  the  fiither's  life,  the  children  are  held  not 
only  to  have  a  jus  crediti  to  the  extent  of  that  interest,  but  for 
the  principal  also,  although  not  payable  till  after  the  fiither^ 
death.  That  decision  proceeds  on  the  ground,  that  an  obliga- 
tion to  pay  interest  plainly  implies  an  obligation  to  secure  the 
principsj  for  payment  of  the  provision  when  it  becomes  due. 
But  here  there  is  not  an  implied,  but  an  express  obligation  to 
secure  the  principal ;  and  it  is  secured  by  an  infeftment  in  the 
persons  of  the  marriage  trustees,  which  puts  them  in  possession 
of  the  estate  to  the  extent  of  the  provision,  and  entitles  them 
to  hold  it  until  the  provision  is  paid.  The  precept  ordains,  that 
real,  actual,  and  corporal  possession  of  the  lands  shall  be  given 
to  them,  for  the  more  sure  payment  of  £20,000  to  the  children. 
Nor  is  this  all ;  for  not  only  are  the  marriage  trustees  infeft  for 
payment  of  the  provision,  but  when  the  trust  1811  is  exe- 
cuted or  expires,  Mr  Macdonald's  own  infeftment  in  the  estate 
is  expressly  burdened  with  this  sum  of  £20,000  in  favour  of 
the  children.  How  can  it  be  said  that  he  is  the  unlimited  liar 
of  that  £20,000,  or  that  it  is  placed  entirely  at  bis  disposal, 
when  it  is  expressly  rendered  an  encumbrance  upon  his  right  of 
fee? 

**  The  case  may  be  viewed  in  another  light.  We  have  seen, 
that  an  obligation  to  infeft  the  husband  and  wife  in  conjoint  fee 
and  liferent,  and  the  children  ntueituris  in  fee,  in  a  certain  sum, 
which  unquestionably  left  the  husband  the  fiar,  nevertheless 
constituted  a  ju8  crediti,  because  it  was  followed  by  an  obli- 
gation, that  as  often  as  the  husband  should  uplift  the  sum,  he 
should  re-employ  it ;  and  that  consequently,  the  husband  being 
bankrupt,  action  lay  against  the  cautioner,— the  Court  finding 
the  import  of  the  obligation  to  be,  '  that,  in  all  events,  the  sum 
should  be  secured  to  the  children.'  But  in  this  case  there* is  a 
much  stronger  obligation  than  to  employ  and  re-employ, — ^for 
the  fund  is  in  effect  placed  in  the  hands  of  the  marriage  trustees, 
that  they  may  prevent  it  from  ever  being  employed,  except  in 
implement  of  the  provision.  Nay,  there  is  a  double  heritable 
security  granted  to  the  children,  for  not  only  are  the  trustees  in- 
feft in  the  lands  for  more  sure  payment  of  the  provision,  but  it 
is  stipulated  that  the  fee  shall  return  to  Mr  Bfacdonald,  under 
the  bqrden  of  that  provision.  So  that  they  have  a  right  to  two 
separate  infeftments  for  their  security:  one  in  the  person  of  their 
trustees,  that  is,  in  effect,  in  their  own  persons;  and  another  in- 
feftment in  the  person  of  their  debtor,  constituting  a  real  burden 
in  their  favour. 

"  The  argument  on  which  Messrs  Herries,  Farquhar,  and 
Company  chiefly  rely,  and  which  was  also  resorted  to  in  the 
case  of  Brown  v.  Govan,  Ist  February  1820,  is  founded  on  the 
nature  of  a  right  in  security.  If  it  be  conceded,  they  say,  that 
Mr  Macdonald,  by  becoming  bound  to  pay  a  sum  to  his  children 
nascituris  at  his  death,  conferred  upon  them  no  right  of  credit, 
neither  did  he  confer  it  by  becoming  bound  to  find  security,  or 
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by  actually  finding  security  for  implement ;  because  an  obliga- 
tion purely  accessorial  cannot  extend  or  alter  the  obligation  to 
which  it  is  an  accessary,  for  it  is  an  axiom  of  law,  that  the  cau- 
tioner cannot  be  bound  farther  than  his  principal.  We  think 
that  there  is  a  satisfactory  answer  to  that  argument.  The  ob- 
ligation in  the  marriage-contract,  as  we  have  already  remarked, 
confers  in  terminia  a  right  of  credit ;  and  it  is  not  so  construed, 
only  because  a  presumption  arises,  from  the  relative  situation  of 
the  father  and  his  children,  that  he  does  not  intend  to  restrain 
himself  in  the  disposal  of  the  sum  provided,  or  against  any  acts 
except  those  of  gratuitous  or  fraudulent  alienation.  But  the 
very  circumstance  that  the  &ther  binds  himself  expressly  to 
find,  or  does  find  security  *  for  the  sure  payment  of  the  sum,' 
shows  the  meaning  of  parties  to  be,  that  it  should  in  all  events 
be  made  furthcoming  to  the  children,  and  the  extraneous  pre- 
sumption being  removed,  the  obligation  is  left  to  take  effect  ac- 
cording to  the  natural  and  proper  import  of  the  terms  in  which 
it  is  conceived.  Take  the  case,  that  the  father  binds  himself, 
in  his  marriage-contract,  to  find  personal  caution  for  implement 
of  a  provision  of  this  kind,  or  that  a  person  is  bound  as  cau- 
tioner along  with  him  in  the  contract,  it  is  admitted  on  all 
hands,  that  in  modern  practice  ("though  anciently  it  was  not  so), 
the  cautioner  is  liable  to  the  children,  if  the  fiither  should  be- 
oome  bankrupt.  But  if  the  father's  obligation  imported  nothing 
more  than  that  he  should  do  no  gratuitous  deed  to  the  prejudice 
of  the  children,  and  if  he  does  no  gratuitous  deed  to  their  pre- 
judice, the  implement  on  his  part  is  complete,  and,  consequent- 
ly, his  cautioner  for  implement  ought  to  be  no  further  liable. 
But  Mr  Erskine  (B.  III.  t.  8.  §  40,)  observes,  that  marriage- 
settlements  of  this  description  are  '  effectual  against  a  cautioner 
who  has  engaged  himself  in  the  marriage-contract  for  the  father's 
performance  of  his  obligation ;  for  the  plain  language  of  that  en- 
gagement is,  that  he  shall  make  the  provision  effectual  to  the 
heir,  in  case  the  fitther  himself  should  fail.'  On  the  very  same 
principle,  if  the  father's  heritable  estate  is  engaged  for  the  per- 
formance of  the  obligation,  by  an  infeftment  over  it  standing  in 
the  person  of  the  children,  or  what  is  precisely  equivalent,  in 
the  person  of  trustees  for  their  behoof,  the  plain  language  of 
that  engagement  is,  that  the  provision  shall  be  made  effectual 
by  means  of  the  infeftment,  if  the  father  fails  to  do  so  out  of 
his  other  means.  We  can  see  no  distinction,  in  so  fiur  as  this 
point  is  concerned^  between  the  obligation  of  a  personal  cau- 
tioner, and  the  encumbrance  on  an  heritable  estate.  If  the  en- 
cumbrance is  effectual  as  security  only  against  gratuitous  deeds, 
the  obligation  of  the  cautioner  should  not  extend  fiuther ;  and 
on  the  other  hand,  if  the  cautioner  is  bound  that  the  whole  sum 
shall  be  forthcoming  to  the  diildren,  the  infeftment  must  in  like 
manner  be  available  for  the  whole  sum.  If  there  is  any  dis- 
tinction between  the  two  cases,  we  think  it  is  in  fiivour  of  the 
children ;  for,  since  the  infefbnent  is  published  by  the  record, 
all  the  arguments  against  a  ju9  crediii,  founded  on  the  danger 
of  latent  rights  between  fiuhers  and  their  children,  on  the  ex- 
pediency of  freedom  of  commerce,  and  the  power  of  contract- 
ing debt  where  the  world  is  not  duly  certiorated  of  the  re- 
straint, are  entirely  removed.  Further,  there  is  a  great  deal 
more  in  a  real  security,  than  in  the  personal  obligation  of  the 
caationer,  for  the  provision  is  actually  delivered  over  into  the 
bands  of  the  trustees,  since  th6y  are  put  into  the  actual  and  cor- 
poral possession  of  the  lands,  to  be  held  by  them  for  the  use  of 
the  children,  and,  as  has  been  before  remarked,  it  is  the  same 
thing  as  if  the  children  themselves  had  been  put  into  the  fee  of 
the  lands. 

"  It  appears  to  us,  that  the  opinion  of  Lord  Eskgrove,  in  the 
case  of  Redcastle,  2d  February  1792,  throws  light  upon  this 
point.  It  was  strongly  argued  for  the  creditors  in  that  case, 
that  as  the  provision  was  not  payable  till  after  the  father's 
death,  it  only  afforded  a  tpestuccesnoiua;  and  although  interest 
was  payable  from  a  term  which  might  happen  in  hu  lifetime, 
that  action  could  be  competent  against  him  only  for  the*  amount 
of  the  interest,  but  not  of  the  principal ;  and,  consequently,  that 
quoad  the  principal,  the  obligation  stood  in  the  ordinary  situa^ 
tion.  Lord  Eskgrove  observes :  *  I  am  for  adhering  to  the  for- 
mer judgnient.  Every  question  in  a  marriage-contract,  in 
which  children  are  concerned,  is  to  be  interpreted  favourably 


for  the  children ;  for  marriages,  so  far  as  children  are  concern- 
ed, are  onerous,  and  entitled  to  a  liberal  construction  in  favours 
of  the  children.  If  clauses  appear  which  can  receive  no  other 
interpretation  than  a  jus  succeationis,  there  is  no  help  for  it. 
But  when  a  provision  is  given  in  terms  that  bestow  a  jus  ere- 
diti,  and  give  a  ground  of  action  to  the  children  against  the 
father,  they  are  as  truly  onerous  as  any  debt  which  the  father 
can  be  owing.  This  contract  gives  a  provision  to  the  children : 
had  there  been  trustees,  might  not  they  have  pursued  the  father 
for  security?  Surely.  Had  the  marriage  dissolved  after  the 
existence  of  two  children,  then  the  younger  roust  have  had  an 
interest  to  pursue  for  security ; — when  there  is  none,  they  have 
all  a  joint  interest.  It  is  highly  proper  for  the  community,  that 
obligation/of  this  kind  should  be  liberally  interpreted.'  It  was 
inferred  in  that  case,  therefore,  from  the  clause  with  regard  to 
interest,  that  if  there  bad  been  marriage  trustees,  they  might  have 
pursued  for  a  security,  on  which  ground  it  was  held  that  the 
provision  conferred  a  proper  jus  crediti.  But  in  the  present  cabe 
there  are  marriage  trustees ;  and  it  is  not  matter  of  inference 
that  they  might  pursue  for  security,  because  it  is  expressly  con- 
ditioned that  they  shall  have  a  security ;  and  moreover,  the  secu- 
rity itself  is  actually  given  to  them  by  means  of  an  infeftment, 
the  highest  of  all  securities.  This,  therefore,  is  plainly  an  a  for- 
tiori case,  according  to  the  opinion  of  one  of  the  first  legal  au- 
thorities of  the  last  century. 

"  Further,  it  may  be  remarked,  that  the  presumption  of 
law  has  been  reversed  with  regard  to  provisions  of  this  nature, 
and  that  it  is  now  more  in  accordance  with  the  present  state  of 
society,  and  the  probable  views  of  parties  entering  into  marriage- 
settlements.  Formerly,  it  '  was  held  that  contracts  of  mar- 
riage are  favourable  and  onerous,  in  so  far  as  concerns  the 
liferents  provided  to  wives;  but  quoad  children's  provisions, 
they  are  never  reckoned  onerous  but  in  competition  with  the 
father  or  children  of  another  marriage,  and  noways  restrain  or 
bind  up  the  fether  from  contracting  posterior  debts,  but  only 
that  he  shall  do  no  voluntary,  gratuitous  or  fraudulent  deed 
to  their  prejudice  :'  Napier  v.  Itvine,  June  17,  1696  ;  Morr. 
12,899.  And  the  rubric  of  the  case  of  Gordon  v.  Sutlierland, 
June  3,  1748,  is  in  these  terms : — '  A  settlement  in  a  contract 
of  marriage  is,  m  dubio,  not  understood  to  give  more  to  the 
heirs  nascituri  thana  <pes  successionis,*  But  the  presumption,  as 
laid  down  by  Lord  Eskgrove,  is  exactly  the  opposite.  Marriage- 
contracts,  he  says,  '  in  so  far  as  children  are  concerned,  are  , 
onerous,  and  entided  to  a  liberal  construction  in  their  favour ;  * 
and  it  is  only  when  clauses  appear  which  can  receive  no  other 
interpretation  than  a  jus  successionis,'  that  the  children  are  to  be 
denied  the  right  of  proper  creditors.  The  first  presumption 
was  natural  a  century  and  a-half  ago,  when  Scotland  was  a 
poor  country,  and  when,  in  the  ordinary  case,  no  man  could 
well  afford  to  deprive  himself  of  the  use  of  the  trifling  capital 
that  might  be  in  his  hands.  The  reverse  is  the  case  now,  where 
there  are  few  parties  to  written  marriage-settlements  who  do 
not  wish  that  some  provision  should  be  effectually  secured  for 
the  benefit  of  the  younger  children.  Take  the  present  instance. 
It  cannot  for  a  moment  be  supposed,  when  an  English  lady  of 
high  rank  and  considerable  fortune  was  marrying  a  gentleman 
of  extensive  landed  estates  in  Scotland,  and  those  too  placed 
under  a  strict  entail  in  fiivour  of  the  heir-male  of  the  marriage, 
that  it  was  the  intention  of  the  lady,  or  of  her  friends  and  trus- 
tees, parties  to  the  contract,  that  all  the  younger  children 
should  be  left  totally  unprovided  for,  in  case  the  husband's  af- 
fairs should  become  embarrassed.  And  such  is  the  ordinary 
state  of  matters  in  these  days,  well  warranting  the  rule  of 
construction  which  Lord  Eskgrove  adopted  in  the  case  of  Red. 
castle. 

"  Two  precedents  only  have  been  found,  which  can  be  con- 
sidered as  exactly  or  nearly  in  point.  The  first  is  thatof  Brown 
V.  Gk>van,  just  alluded  to,  in  which  a  jointure  was  provided  to 
a  wife,  and  a  sum  to  children  naaeituris,  by  the  marriage-con- 
tract, and  there  was  an  obligation  on  the  husband  to  convey  in 
security  a  piece  of  ground  in  favour  of  the  wife  and  children, 
with  a  precept  of  sasine  for  infefting  her  for  her  own  behoof, 
and  in  behoof  of  the  children.  In  that  case,  the  Second  Divi- 
sion of  the  Court  found  that  the  children  had  only  a  spcs  sue- 
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cesnonU.  We  think  it  possible  to  take  a  distinction  between 
that  case  and  the  present,  founded  on  the  ambiguous  and 
blundered  terms  in  which  the  deed  was  executed^  But  it  is  un- 
necessary to  do  so,  for  the  decision  was  pronounced  by  the  nar- 
rowest possible  majority,  reversing  the  judgment  of  Lord  Pit- 
milly,  who  was  the  Ordinary.  On  the  other  hand,  in  Bushby, 
&c.,  V,  Renny,  June  23,  1825,  the  same  point  was  decided 
unanimously  the  other  way,  in  the  First  Division  of  the  Court. 
If  the  Second  Division  is  not  held  to  derogate  from  the  First, 
and  to  render  it  of  no  authority,  they  ought,  at  least,  to  neutra- 
lize each  other,  and  leave  the  question  open,  for  there  is  no 
other  case  in  point. 

"  The  attempts  which  have  been  made  by  Messrs  Herries, 
Farquhar,  and  Company,  to  distinguish  the  case  of  BUshby  from 
the  present,  appear  to  us  entirely  unsuccessful.  JPirs/,  It  is  said, 
that  in  Bushby 's  case,  the  sum  provided  for  the  children  was  set 
apart  as  a  capital  for  answering  the  widow's  jointure.  But  it 
is  plain,  that  that  circumstance  would  not  affect  the  right  of  the 
children,  nor  was  it  ever  held  to  do  so  in  similar  circumstances. 
In  the  case  of  Young  v,  Carse,  July  1688,  the  father  was 
obliged  to  employ  the  tocher  in  security  to  his  wife  in  liferent, 
and  the  children  in  fee ;  yet  his  onerous  assignee  was  preferred 
to  the  children.  And  in  Lockhart  v.  Lockhart,  July  31,  1741, 
a  similar  judgment  was  given.  Then  it  is  said  that  Bushby  exe- 
cuted a  bond  of  corroboration,  and  certainly  that  would  have 
been  of  importance  if  the  bond  had  been  granted  to  the  children 
nominatim  after  th^  came  into  existence.  But  that  was  not 
the  case.  It  was  intended  solely  to  supply  a  defect  in  the  exe- 
cution of  the  contract,  which  had  not  been  duly  subscribed. 
The  provision  in  the  bond  was  Ihe  same  verbatimas  in  the  con- 
tract, and  it  was  in  favour  of  iiberi  nasdturu  Then  it  is  said, 
that  in  Bushby's  case,  lands  were  disponed  to  trustees  in  secu- 
rity ;  but  the  infeftment  in  security  in  &vour  of  the  trustees  in 
this  case  is  exactly  equivalent,  for  an  infeftment  implies  a  dis- 
position of  the  lands.  Then  it  is  said  that  Bushby  had  a  power 
of  redemption,  on  paying  a  certain  sum  to  the  trustees,  but  the 
substitution  of  money  for  land  can  make  no  difference,  in  so  far 
as  the  present  question  is  concerned.  Lastly,  It  is  said  that 
there  was  a  clause  of  absolute  warrandice  in  Bushby's  contract. 
If  there  was  such  a  clause,  it  is  not  mentioned  in  the  report, 
and  does  not  appear  to  have  been  founded  upon,  either  at  the 
bar  or  on  the  bench.  But  at  any  rate,  it  appears  to  us,  that  a 
clause  warranting  implement,  can  in  no  view  have  a  different 
or  more  extensive  effect  than  a  real  security  given  for  it,  that  is, 
in  ascertaining  the  import  of  the  obligation  to  which  either  of 
them  is  adjected.  Both  of  them  equally  infer  that  it  is  a  proper 
right  of  credit,  and  not  a  hope  of  succession,  which  parties 
have  in  view  for  the  children  when  they  enter  into  the  con- 
tract. 

*'  For  these  reasons,  we  are  of  opinion  that  the  interlocutor  of 
the  Lord  Ordinary  is  well  founded." 

Addition  by  Lord  Glenlee : 

"  Although  cases  may  be  imagined,  to  which  I  might  doubt 
if  some  parts  of  the  foregoing  opinion  could  be  safely  applied, 
yet,  in  so  far  as  concerns  this  individual  case  itself,  I  concur  in 
the  result,  that  the  Ordinary's  interlocutor  ought  to  be  ad- 
hered to." 

Addition  by  Lord  Medwyn : 

"  I  have  great  hesitation  in  going  the  whole  length,  that  the 
reasoning  in  this  opinion,  and  the  dictum  referred  to  in  the  case 
of  Redcastle,  would  seem  to  warrant ;  and  I  am  not  inclined  to 
bold  that  the  views  entertained  by  our  predecessors,  of  the  ob- 
ligation by  a  father  in  his  contract  of  marriage  in  favour  of 
children  nasctturi,  can  be  got  the  better  of  at  once  by  the  theory 
here  so  well  argued,  and  that  they  must  now  be  held  obsolete, 
and  inapplicable  to  the  present,  as  an  altered  state  of  society. 
There  are  various  methods  by  which  tkjus  erediti  can  be  vested 
in  children,  and  the  power  of  the  father  to  defeat  their  interests, 
even  by  onerous  deeds  excluded,  and  if  none  of  these  are  adopt- 
ed, it  may  well  be  supposed  that  it  was  not  intended  to  deprive 
the  father  of  the  management  of  his  property,  which,  if  left 
with  him,  he  may  manage  most  beneficially,  the  advantage  of 


which,  it  is  natural  to  suppose,  will  accrue  to  his  children.  I 
do. not  question  the  law  laid  down  in  Douglas,  22d  July  1724. 
It  was  approved  of  in  the  case  of  Sutherland  of  Little  TorboU, 
and  also  in  a  case  reported  by  Monboddo.  Supplement,  Vol. 
5,  p.  782.  The  anonymous  case  mentioned  by  Karnes,  who 
gives  only  his  own  argument  in  the  case  of  Sutherland,  is  not 
known  to  be  reported  any  where,  and  is  not  noticed,  either  by 
Kilkerran  or  Falconer  in  their  reports  of  the  case  of  Little  Tor- 
boU, so  that  the  particulars  of  it,  or  the  reasoning  of  the  Court, 
we  have  not  in  so  full  and  authentic  a  manner  as  would  be  de- 
sirable :  And  most  assuredly  the  Court  did  not  subsequently 
draw  the  inference  from  it  that  is  now  done,  nor  to  the  same 
or  indeed  any  extent  in  consequence  of  it,  alter  their  former 
views  on  this  subject.  And  I  confess  I  would  not  incline  to 
hold,  in  the  case  of  an  obligation  to  provide  a  sum  to  children 
mucituri,  payable  only  after  the  fiither's  death,  that  the  adjee- 
tion  of  an  obligation  to  infeft,  or  even  an  infeftment  given  in 
land,  and  although  to  trustees  for  the  children,  declared  to 
be  in  security  and  for  more  sure  payment  of  the  peraomd  obli- 
gation, would  enable  the  children  to  compete  in  the  fiither's 
lifetime  with  his  onerous  creditors,  entitled  instantly  to  raise 
diligence  against  him,  and  enforce  payment.  In  an  ordinary 
bond  for  a  sum  of  money,  the  effect  of  such  a  clause  is  merely 
to  add  real  security  to  personal,  but  it  in  no  other  respect  alters 
the  character  of  the  debt ;  so  that  if  it  be  contingent  or  condi- 
tional, it  remains  contingent  or  additional  stUl,  only  when 
it  is  purified,  it  is  secured  against  the  effect  of  subsequent 
contractions  by  the  debtor.  Even  were  the  addition  of 
heritable  security  to  such  a  fiersonal  obligation  of  no  use, 
if  it  did  not  secure  the  children  against  the  father's  subse- 
quent debts,  this  would  be  no  reason  for  giving  it  a  con- 
struction totally  adverse  to  its  diaracter  of  merely  securing  the 
personal  obligation.  But  the  use  of  such  a  dauae  is  obvious 
and  important.  It  will  be  preferable,  immediately  upon  the  obli- 
gation becoming  effectual  by  the  death  of  the  father,  to  the  dili- 
gence of  all  creditors,  merely  personal  at  his  death,  and  save 
the  risk  of  the  children  being  cut  out  of  their  preference  over 
these  creditors,  or  over  the  creditors  of  the  heir  using  diligence 
after  three  years  from  the  death  of  the  ancestor,  as  occurred  in 
the  cases  of  Cochrane,  lOth  March  1835,  and  Bliller,  5th  July 
1836. 

"  I  am  not  moved  by  the  dreamstanoe,  th»t  if  a  fiither  binds 
himself  along  with  a  cautioner  to  provide  a  certain  sum  for  his 
children,  the  cautioner  is  liable  to  the  children,  if  the  &ther 
should  become  unable  to  iiilfil  the  obligation ;  although  it  is 
said,  if  the  father  does  no  gratuitous  deed  to  their  prejuitice,  the 
implement  on  his  part  is  complete,  and  consequently  the  cau- 
tioner for  implement  ought  to  be  no  further  liable.  For  it  is 
well  known  that  a  cautioner  may  be  more  strictly  bound  than 
the  proper  debtor.  One  may  be  '  cautioner  for  a  debtor  who 
is  not  himself  civilly  or  fiilly  obliged,  for  a  cautionary  obliga- 
tion may  be  effectually  interposed  to  an  obligation  merely  natu- 
ral. Thus  a  cautioner  in  an  obligation  where  the  debtor's  sub- 
scription is  not  legally  attested,  or  a  cautioner  for  a  married  wo- 
man, or  for  a  minor  acting  without  his  curators,  is  properly 
obliged,  idthough  the  debtor  himself  should  get  free  by  pleading 
the  statutory  nullity,  or  his  own  legal  incapacity :'  Ersk.  &  IIL 
§  64.  And  why  is  it  that  the  cautioner  interposes  ?  just  to  pro- 
vide for  the.  case  of  the  inability  of  the  &ther,  if  by  onerous  con- 
tractions he  should  render  himself  unable  to  fulfil  his  obligation : 
and  why  is  the  cautioner  in  such  a  case  bound  to  the  children  ? 
because  the  claim  competent  to  the  child  in  such  a  case,  is  not  as 
heir  of  the  fiither,  but  as  creditor  to  the  cautioner  who  has  bound 
himself  absolutely  to  fulfil  the  obligation ;  and  he  must  do  this 
without  relief  from  the  party  in  whose  favour  he  is  bound,  or 
from  any  of  the  onerous  creditors  of  the  fiither  ifrith  whom  he 
cannot  compete,  nor  could  he  interfere  to  prevent  their  secu- 
ring themselves  by  diligence.  He  might,  no  doubt,  secure  him- 
self by  kn  infeftment  in  security  of  his  obligation,  but  in  no 
other  could  he  compete  with  subsequent  creditors.  But  I  can- 
not see  the  analogy  between  the  obligation  of  a  cautioner  in 
such  a  case,  and  the  adjection  of  heritable  security  to  the  per- 
sonal obligation  of  a  father  in  his  contract  of  marriage.  The 
father  and  the  lands  in  this  case  do  not  become  two  distinct 
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debtors  to  the  child,  the  one  of  which  may  be  bound  when  the 
other  ia  not ;  there  is  but  one  debtor  liable  in  his  person  and 
personal  property,  but  binding  also  his  real  property  in  further 
security  of  his  personal  obligation.  It  is  but  one  obligation 
with  two  species  of  security ;  and  if  the  obligation  fails  by  an 
act  legally  within  the  power  of  the  debtor,  without  imposing 
any  new  obligation  upon  him,  the  security  must  fall  of  course. 

**  I  am  not  prepared  to  hold  the  case  of  Brown  v.  Govan  ill 
decided,  nor  the  opinion  of  Mr  Bell,  Vol.  I.  p.  553,  ill  founded, 
that  '  it  has  no  effect  in  conferring  a  ju$  credUi  upon  the  chil* 
dren,  that  he  grants  heritable  security  to  the  wife  or  any  other 
person  in  the  name  of  his  children.'  And  if  I  concur  in  the 
conclusion  arrived  at  in  this  opinion,  it  can  only  be  by  consider- 
ing  this,  as  to  the  obligation  in  fiivour  of  the  children,  as  a  very 
special  case ;  for  the  obligation  is  very  peculiar.  There  is  not 
here  a  personal  obligation  complete  in  itself,  and  bearing  to  be 
the  amount  of  the  obligation  come  under,  and  followed  up  by 
Che  addition  of  heritable  security.  But  the  primary  obligation 
comes  to  be  the  constitution  of  this  security,  showing  that  this 
was  mainly  in  the  contemplation  of  the  parties,  and  that  their 
intention  was  to  make  the  provision  of  the  children  indefeasible 
by  any  act  of  the  fiither.  For  Clanranald  '  binds  himself  to  in« 
feft  and  seise  the  trustees  for  the  children  in  the  lands  herein* 
after  conveyed,  in  security,  and  for  the  more  sure  payment  of 
the  sum  of  £20,000,  which  he  hereby  binds  and  obliges  him- 
self to  pay  to  the  children  of  the  said  marriage,  payable  within 
six  months  after  his  death.*  The  contract  then  contains  a  pre- 
cept of  sasine  for  infefting  them  in  the  lands,  in  security,  and 
more  sure  payment  of  the  provision ;  and  farther,  there  is  a  pre- 
cept for  infefting  Clanranald  and  the  heir-male  of  the  marriage 
in  the  lands,  *  with  and  under  the  burden  of  the  aforesaid  pro- 
vision to  the  younger  children.'  Infeftment  being  taken  by 
the  trustees  in  October  1812,  and  by  Clanranald  in  February 
1817,  in  terms  of  the  respective  precepts  in  their  favour,  the 
burden  in  favour  of  the  one,  and  under  which  the  other  held 
the  lands,  was  duly  published  to  the  world,  when  in  1823, 
Herries,  Farquhar  and  Company  made  the  advance  to  Clanran- 
ald, which  they  now  seek  to  secure  by  this  process.  And, 
upon  the  whole,  without  trenching  on  what  seems  well  fixed  in 
our  law,  I  think  I  may  come  to  the  conclusion,  that  the  mean- 
ing and  object  of  the  parties  is  so  plain,  to  give  more  than  a  de- 
feasible spet  sifCceMUMiis,  and  the  intention  and  endeavour  to 
carry  it  mto  effect  so  palpable,  by  the  peculiar  terms  of  the 
clause  in  which  the  heritable  security  seems  alone  contemplated ; 
and  farther,  as  this  was  not  latent,  but  made  known  by  publi- 
cation in  the  records,  it  may  be  held  that  here  the  children  have 
%JMi  erediti,  which  will  be  effectual  against  subsequent  onerous 
contractions  of  the  father." 

The  Lord  Justice-Clerk : 

"  Notwithstanding  the  circumstances  which  no  doubt  do  dis- 
tinguish the  present  case  from  most  of  the  others  that  have  oc- 
curred, with  regard  to  a  provision  in  a  contract  of  marriage  by 
a  father  HberU  natcUuris,  but  the  payment  neither  of  the  prin- 
cipal nor  interest  of  which  is  to  take  effect  till  after  his  death, 
I  cannot  entirely  acquiesce  in  the  grounds  of  the  opinion  which 
has  been  delivered  by  the  great  body  of  the  consulted  Judges. 
But  on  attending  to  the  drcumstanoet  of  this  case,  and  parti- 
cularly to  the  infieftments  in  the  estate  of  Clanranald,  which 
followed  under  the  contract  of  marriage  in  question,  both  in  &• 
▼our  of  the  trustees  for  the  children,  and  idso  in  the  person  of 
Mr  Macdonald  himself,  under  the  express  burden  of  the  provi- 
sion contained  in  his  contract  of  marriage,  I  feel  myself  war- 
ranted, though  with  some  difficulty,  in  holding  that  the  pur- 
suers, tli%  posterior  creditors  of  Mr  Macdonald,  are  not  en- 
titled to  prevail  in  the  present  action,  so  as  to  carry  off  the 
estate  to  the  prejudice  of  the  children  of  that  marriage." 

At  advising  (June  1837), 

Lord  Ptetident. — The  consulted  Judges  are  unanimous,  so 
the  Court  will  find  that  the  interest  of  the  children  is  protected 
by  the  trust-deed  and  marriage-contract. 

Lord  Mackenzie, —  I  agree  entirely  with  what  the  Lord 
Justice-Clerk  says ;  for  I  cannot  go  the  length  of  some  of  the 


views  which  have  been  indicated,  nor  do  I  conceive  that  what 
Lord  Eskgrove  states,  is,  or  ever  was  the  hiw  of  Scotland.  It 
is  on  the  specialties  of  this  case  that  I  concur. 

Lord  Corehouse — I  was  one  of  the  consulted  Judges,  and  I 
still  entertain  the  same  opinion,  as  expressed  in  the  opinions  re- 
turned. 

Lord  President, — I  am  of  the  same  opinion. 

Lord  Gillies, — I  coincide  in  the  opinion  of  the  consulted 
Judges. 

Dean  of  Faculty. — We  doubt  whether  the  opinions  now 
stated,  and  those  of  the  consulted  Judges,  are  in  unison  with 
the  concluding  findings  in  the  Lord  Ordinary's  interlocutor,  and 
whether  the  views  of  the  Lord  Ordinary  are  borne  out  by  the 
opinions  of  the  Court 

Lord  Corehouse, — That  part  of  the  interlocutor  was  not  con- 
sidered so  far  as  I  know,  in  giving  our  opinions ;  and  now  that 
attention  is  directed  to  the  matter,  I  doubt  if  I  am  prepared  to 
acquiesce  entirely  in  it,  without  modification. 

Lord  Gillies, — But  look  at  the  concluding  line  of  the  print- 
ed opinion  of  the  majority  of  the  Judges.  We  cannot  interfere 
now.  There  is  a  large  majority  who  say  that  the  interlocutor 
of  the  Lord  Ordinary  is  well  founded. 

Lord  President,-sl  suspect  we  cannot  alter  it  after  that. 
^  Lord  Corehouse, — I  certainly  would  like  to  leave  out  that 
line,  if  the  question  were  open ;  for  I  doubt  if  the  last  findings 
of  the  Lord  Ordinary  are  just  in  accordance  wi^  the  opinions. 

Lord  Mackenzie. — It  is  the  preference  which  supports  the 
children.  Certainly,  I  think,  there  is  some  contrariety,  as  stated 
from  the  bar ;  but  the  conduding  lines  of  the  printed  opinions 
of  the  majority  of  the  Court,  preclude  us  from  varying  the  in- 
terlocutor now.  If  there  had  been  any  thing  inexplicit  in  it, 
something  might  have  been  done,  but  the  opinions  in  the  con- 
cluding part  are  too  explicit  to  think  of  that  now. 

Lord  President — It  is  clear  we  cannot  now  interfere.  The 
Court  have  now  only  to  adhere. 

The  interlocutor  on  this  branch  of  the  case  was  not 
signed  of  the  date  of  the  advising,  but  lay  over  till  the 
disposal  of  the  pleas  on  the  part  of  the  heir  of  the  mar- 
riage. At  advising  of  this  datOy  the  supplementary 
branch  of  the  case  was  disposed  of. 

Lord  Mackenzie. — The  present  branch  of  this  case  is  under 
the  supplementary  action,  which  concludes,  "  that  the  pursuers 
are  just  and  onerous  creditors  of  the  said  Ranald  George  Mac- 
donald to  the  extent  of  the  principal  sum  of  £10,000  before 
specified,  and  interest  thereof,  from  and  since  the  12th  January 
1831  till  payment,  but  restrictable,  in  case  of  payment,  to 
£5000,  with  interest  thereon,  from  and  since  said  12th  January 
1831  till  payment;  and  also  of  the  said  sum  of  £146.  5s., 
being  the  said  premium  of  insurance  paid  by  the  pursuers  as 
aforesaid,  with  any  other  premiums  which  diey  already  have, 
or  nuiy  find  it  advisable  to  pay  prior  to  the  settlement  of  the 
said  debt  by  the  said  Ranald  Greorge  Macdonald,  and  that  the 
same  should  be  paid  by  the  said  Robert  Brown,  as  the  trust- 
disponee  of  the  said  Ranald  George  Macdonald,  or  as  the  intro- 
mitter  with  his  estates,  rents  and  ftinds :  And  ftirther,  it  should 
be  found  and  declared,  by  decree  foresaid,  that  neither  the  said 
Ranald  J.  Macdonald,  defender,  the  eldest  son  and  heir-male  of 
the  said  marriage,  under,  or  by  virtue  of  the  said  marriage-set- 
tlement or  otherwise,  nor  the  said  Marquis  of  Lothian  and 
Lord  Viscount  Valletort,  trustees  for  the  younger  children 
under  the  said  marriage-settlements,  have  any  daim,  as  onerous 
creditors  of  the  said  Ranald  George  Macdonald,  to  entitle  them 
to  compete,  or  interfere  with  the  diligence  of  the  pursuers,  or 
be  preferred  thereto."  In  these  conclusions  I  cannot  agree ; 
for  I  consider  that  the  merits  of  the  case  lie  with  the  defender, 
who  is  entitled  to  be  assoilzied,  and  that  on  two  grounds,  vix., 
(1.)  because  he  has  a  preferable  daim  by  the  trust-deed;  and, 
(2.)  supposing  it  is  not  so  clear  that  he  has  a  preferable  daim, 
it  is  plain  he  would  have  a  right,  at  all  events,  which  would 
entitle  him  to  rank  pari  passu  with  the  personal  creditors.  In 
regard  to  the  first  ground  I  have  mentioned,  he  is  preferable  to 
the  creditors,  who,  though  onerous,  are  only  personal  creditors. 
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The  trust-deed  of  1811,  was  executed  for  the  purpose  of  pay- 
ing the  debts  of  the  late  Clanranald,  and  it  contains  full  powers 
of  alienation,  and  for  contracting  debt  for  the  purposes  of  the 
trust,  with  relief  to  the  trustees  for  their  actings  and  manage- 
ment under  the  trust  before  denuding.  The  deed  provided, 
that  the  trustees  should  denude  in  favour  of  Clanranald,  and  of 
any  heir  that  he  might  appoint,  and  evidently  had  in  view  the 
execution  of  a  deed  of  entail,  disposing  of  the  residue  of  the 
estate  remaining,  after  accomplishing  the  purposes  of  the  trust. 
Afterwards  comes  the  marriage-contract.  In  it  the  trustees  of 
1811  are  made  parties,  and  CUnranald  and  they,  for  onerous 
considerations,  enter  into  certain  stipulations.  In  particular, 
the  marriage-contract  bears,  that  in  consideration  of  the  sum  of 
£10,000  paid  and  advanced  out  of  the  lady's  funds  to  the 
trustees,  for  the  purposes  of  the  trust,  Clanranald  and  his  trus- 
tees, in  return,  shall  execute  an  entail,  as  a  provision  for  the 
heir  of  the  marriage.  By  that  entail  Clanranald  was  to  be  him- 
self bound,  and  it  was  to  be  an  entail  with  complete  fetters  on 
himself,  and  also  binding  all  the  heirs  of  entail,  and  it  was  to 
be  irrevocable ;  and  the  trustees  in  the  marriage-contract,  (p. 
14,)  go  on  to  bind  themselves  to  denude  in  such  a  way  as  to 
give  effect  to  that  obligation :  **  And  further,  the  said  third  par- 
ties to  these  presents  bind  and  oblige  themSelves,  upon  the  ter- 
mination of  the  trust  vested  in  them  by  the  trust-disposition 
executed  by  the  said  Ranald  George  Macdonald  on  the  8th 
day  of  June  181 1,  to  denude  of  the  lands  and  others  above 
described,  or  of  so  much  thereof  as  shall  remain  unsold,  for 
the  purposes  of  the  said  trust,  in  such  manner  as  to  secure  the 
succession  to  the  same  lands  and  others  to  the  heirs-male 
of  the  said  marriage,  and  the  heirs  whomsoever  of  their 
bodies,  the  eldest  heir-female  succeeding  without  division, 
and  excluding  heirs-portioners ;  whom  failing,  to  the  other 
heirs  above  mentioned,  in  the  order  above  specified :  And  the 
said  Ranald  George  Macdonald  hereby  binds  and  obliges  himself, 
and  his  heirs  and  successors  whatsoever,  to  concur  with  the  said 
third  parties  to  these  presents,  in  enabling  them  so  to  denude." 
This  is  an  express  obligation  undertaken  by  the  trustees,  in 
consideration  of  the  large  sum  of  money  paid  to  them  for  the 
purposes  of  the  trust,  out  of  the  lady's  funds,  and  entered  into 
ID  order  that  Clanranald  should  provide  the  residue  of  the 
estate  to  the  heir  of  the  marriage.  Now,  first,  this  obligation 
is  fully  binding  on  the  trustees.  It  was  entered  into  for  a  full 
consideration  on  their  part,  so  it  is  needless  to  inquire  whe- 
ther the  marriage  itself  was  a  sufficient  consideration,  because 
all  parties  received  the  money  as  the  full  consideration ;  and, 
secondly,  this  obligation  was  competently  undertaken  by  them, 
and  consequently  they  had  the  right,  and  it  was  their  duty  to 
give  effect  to  the  obligation  so  undertaken,  in  terms  of  the 
trust.  The  trustees  were  infeft  in  the  estate  for  the  very  pur- 
poses of  the  trust-deed,  so  that  every  obligation  undertaken  by 
them  came  to  rest  on  their  infeflment,  and  through  them,  con- 
sequently, such  obligations  were  preferable  on  the  estate.  The 
trustees,  besides,  were  entitled  to  hold  the  estate  till  they  were 
relieved  of  this  obligation,  and  they  were  not  entitled  to  be  re- 
lieved in  any  way  which  did  not  competently  give  effect  to  the 
obligation  contracted  by  the  marriage  settlement.  On  these 
grounds,  therefore,  I  am  for  holding  the  heir  of  the  marriage  to 
be  preferable  to  the  pursuers. 

TJie  second  view  I  Uke  is,  that  if  not  preferable,  he  is  at 
•11  events  entitled  to  rank  pari  passu.  The  only  ground  on 
which  the  contrary  of  this  principle  is  maintained,  is  that  of  the 
case  of  Ascog.  Now,  I  do  not  consider  that  the  Ascog  case 
touches  this  point.  There  the  claim  was  made  under  a  defec- 
tive entail,  and  though  the  entail  was  held  to  be  defective,  it 
was  also  held  that  there  was  no  sufficient  evidence  to  show  that 
the  entailer  intended  to  give  effect  to  the  daim,  otherwise  than 
through  the  entail  as  a  valid  and  sufficient  deed.  It  was  held 
there  that  the  daim  was  not  to  operate  as  a  personal  obliga- 
tion ;  but  I  cannot  admit  that  the  argument  in  that  case  is  at 
all  applicable  here,  for  the  claim  in  this  case  rests  on  the  obli- 
gation incurred  to  make  an  entail  which  should  be  effectual ; 
and  the  obligation  so  undertaken  was,  I  conceive,  clearly  oner- 
ous. The  question  of  intention  does  not  bear  on  the  case 
here,  in  the  same  way  as  it  did  in,  the  Ascog  case,  because  the 


intention  in  this  case  is  quite  manifest  that  such  an  effect  should 
be  produced  in  fiivour  of  the  heir  of  the  marriage.  Nor  can  I 
doubt  in  the  slightest  degree  that  the  heir  may  bring  an  action 
against  Clanranald,  to  make  the  obligation  effectual,  in  terms 
of  the  marriage-contract.  This  case  is  just  the  same  as  if  a 
person  entered  into  an  obligation  to  entail  his  estate  on  another 
for  the  consideration  of  £10,000,  and  he  said,  after  receiving 
the  money,  **  an  impediment  has  arisen,  and  I  cannot  do  that." 
Would  he  be  entitled  still  to  retain  the  money,  and  likewise 
to  decline  performing  his  just  obligation  ?  Or  put  the  case,  that 
before  the  obligation  is  completed,  the  estate  was  adjudged, 
would  that  be  any  answer  to  the  other  party  seeking  to  enforce 
the  obligation  ?  Would  he  be  entitled  both  to  keep  the  money 
and  not  to  perform  what  he  had  undertaken  ?  Or  would  be  be 
entitled  to  say,  1*11  give  you  back  the  money,  which,  however, 
is  not  offered  here  ?  That  would  not  relieve  him,  because  it  is 
a  substantial  obligation  to  do  a  particular  act,  and  to  do  that 
the  obligee  is  entitled  to  force  the  obligant.  So,  in  the  same 
way,  an  offer  of  the  money  here  would  not  be  implement  of  the 
marriage-contract.  But,  on  the  whole,  as  I  have  said,  I  con- 
sider the  heir  to  be  preferable. 

Lord  Corehouse, — The  first  point  spoken  to  by  Lord  B(ac- 
kenzie  I  consider  to  be  attended  with  difficulty.  It  is  no  doubt 
very  important  to  the  parties,  but  not  to  the  law,  and  it  has  arisen 
from  the  circumstance  of  the  deeds  being  framed  in  a  very  un- 
technical  way.  The  marriage-contract  appears  to  have  been  pre- 
pared with  more  than  marriage  haste ;  but  I  have  now  come  to  be 
of  the  same  opinion  as  Lord  Mackenzie,  though,  I  confess,  origi- 
nally I  Mras  inclined  the  other  way  ;  because  at  first  the  defender 
rested  his  case  entirely  on  the  entail,  in  consequence  of  which,  as 
it  was  defective,  I  was  disinclined  to  sustain  the  claim.  In  the  se- 
cond argument,  however,  the  claim  has  been  put,  not  on  the  entail 
alone,  but  as  in  connection  with  the  several  deeds,  the  marriage- 
contract  and  trust-deed  of  1811.  That  trust-deed  contains  at 
page  six,  the  following  clauses :  '*  And  it  is  hereby  declared 
that  the  present  trust-deed  shall  continue  only  during  my  life, 
and  shall  also  terminate  and  be  concluded  whenever  the  whole 
of  the  debts  at  present  due  by  me  shall  be  paid  off  by  my  said 
trustees  or  trustee,  or  by  me ;  and  my  said  trustees  or  tras- 
tee  shall,  in  either  of  these  events,  be  obliged  to  denude  of 
the  said  trust,  and  reconvey  the  said  lands  and  estates,  and 
others  before  spedfied,  or  such  parts  thereof  as  may  remain 
unsold,  and  yield  the  possession  to  me,  or,  in  the  event  of  my 
death,  to  the  trustees  named  in  the  said  trust-deed,  if  the  same 
shall  be  then  unrevoked,  and  the  trustees  should  accept  of  the 
trust,  or  in  case  of  the  same  being  revoked  by  me,  to  the  heir 
who  shall  be  entitled  to  succeed  to  my  said  lands  and  estate, 
pursuant  to  any  settlement  or  conveyance  thereof  to  be  exe- 
cuted by  me ;  and  in  the  event  of  a  sale  of  the  whole,  or  of  a 
greater  part  of  my  said  estates,  than  is  suffident  to  pay  all  my 
debts,  and  the  expense  of  management,  my  said  trustees  or  trus- 
tee shall  be  obliged  to  account  for  and  pay  the  residue  of  such 
price  to  me,  or,  in  the  event  of  my  death,  to  the  trustees  named 
in  the  said  trust-deed  as  aforesaid ;  or  in  case  of  the  same  being 
revoked,  to  the  heir  who  shall  be  entitled  to  succeed  to  me  in 
the -said  estates,  in  virtue  of  the  said  deed  of  entail  or  future 
settlements  of  the  same  to  be  executed  by  me.'*  Thus  the  trus- 
tees were  bound  to  denude  in  favour  of  such  party  as  he  should 
afterwards  appoint ;  and  then,  in  connection  with  this  deed,  came 
the  marriage-contract,  destining  the  estate  to  the  hdrs  of  the  mar- 
riage. Supposing,  however,  before  the  marriage-contract,  the 
estate  had  been  sold,  could  the  personal  creditors  have  stepped 
in  and  claimed  in  preference  to  the  objects  of  the  trust-deed  ? 
The  obligation  on  the  trustees  to  denude  in  that  way  was 
onerous,  and  it  was  within  their  powers  s#  to  denude ;  but,  in- 
dependently of  this,  the  marriage-contract,  it  is  dear,  was  exe- 
cuted under  the  trust-deed  of  1811.  So  it  appears  to  me  dear, 
that  the  defender  is  preferable  in  terms  of  these  deeds.  The 
only  question  here  is,  if  the  trustees  have  exceeded  their  powers 
in  executing  the  trust,  and  there  is  no  question  with  real  credi- 
tors. On  this  point  I  refer  to  the  case  of  Lord  Elibank  r. 
Dornoch's  Trustees,  1765,  and  I  just  apply  the  same  rule  here. 
I  therefore  think  the  trustees  are  within  their  powers ;  for  the 
case  of  Naime,  and  the  others  referred  to,  appear  to  me  to  be 
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beside  the  qaestion.  I  accordingly  agree  with  Lord  Mackenzie. 
As  to  the  second  point,  I  never  thought  it  attended  with  any 
difficulty  whatever,  and  I  agree  that  the  heir  of  CUinranald  is 
a  most  onerous  creditor ;  for  the  obligation  undertaken  was  to 
secure  the  estate  to  the  heir  of  the  marriage,  and  the  moment 
be  came  into  existence,  he  had  an  indefeasible  title  by  action, 
to  have  the  fee  secured  to  him  free  of  any  act  of  the  father  or 
his  creditors.  This  last  point  was  virtually  decided  in  the  first 
branch  of  the  case  with  the  younger  children.        « 

Lnrd  Gillies. — I  agree  entirely  with  the  views  of  Lord 
Mackenzie  and  Lord  Corehouse. 

Lord  President, — I  also  agree,  that  taking  the  whole  deeds 
together,  the  h^ir  is  preferable.  No  doubt  can  exist  that  he  is 
a  most  onerous  creditor. 

Lord  Corehouse, — No  expenses  ought  to  be  allowed  in  this 
case. 

The  other  Judges  concurred  in  awarding  no  expenses, 
and  the  Court 

*'  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  in  so  for  as  it  finds  the  Marquis  of  Lothian  and  Viscount 
Valletort,  in  their  character  as  trustees,  infeft  in  security,  en- 
fitled  to  compete  with  the  diligence  of  the  pursuers,  and  to 
rank  in  their  proper  order,  according  to  their  right  and  prefer- 
ence conferred  by  their  said  security,  and  to  that  extent  refuse 
the  desire  of  the  reclaiming  note ;  and  further,  in  the  said  ori- 
ginal action  and  supplementary  actions,  now  conjoined,  assoilzie 
the  defender,  Robert  Brown,  as  surviving  trustee,  from  the 
original  action,  in  so  fiir  as  it  concludes  to  have  him  found  liable, 
as  trustee  foresaid,  for  the  debt  of  the  pursuers ;  and  find  that 
the  said  Robert  Brown,  as  the  surviving  trustee  under  the  trust- 
deed  of  181 1,  is  bound  to  denude  of  the  lands  conveyed  by  the 
trust-deed,  or  such  part  thereof,  or  of  the  price  thereof,  as  shall 
remain  after  satisfying  the  purposes  specified  in  the  said  deed, 
in  such  manner,  and  to  secure  the  succession  to  the  heir-male 
of  the  marriage,  whom  failing,  the  other  heirs  therein  referred 
to, — all  as  provided  for  by  the  said  contract  of  marriage ;  and 
likewise  find  that  the  pursuers,  as  the  creditors  of  the  trustee, 
are  not  entitled  to  do  any  diligence  against  the  said  lands,  or 
the  price  thereof,  so  as  to  afiect  the  rights  of  the  said  heir  or 
heirs  therein ;  assoilzie  the  said  Ranald  J.  Macdonald  from  the 
conclusions  of  both  actions,  reserving  to  the  pursuers,  under 
their  decree  against  the  said  Ranald  George  Macdonald,  all  com- 
petent diligences  against  him  and  his  life  interest  in  the  said 
estates,  or  in  any  part  of  the  same,  or  price  thereof:  Find  no 
expenses  due  to  any  of  the  parties,  and  find,  and  decern,  and  de- 
clare accordingly." 

Authorities  for  Pursuers Viscount  of  Gamock  v.  the  Mas- 
ter of  Garnock  in  1725;  M.  p.  15,596.  Creditors  of  Murray 
Kynnynmond  v,  Agnes  Murray  Kynnynmond  in  1744;  M. 
15,380.  Stewart  v,  JPullerton;  5  S.  and  D.  416;  Wilson  and 
Shaw*s  Cases,  16th  July  1830.  Edderline,  14th  January  1801 : 
F.C.,  (Morr.  App.  voce  Adjudication,  No.  11).  Barbour,  7th 
July  1826;  Shaw  and  Dunlop's  Reports.  Falconer  v.  Mpnaeifif, 
1825 ;  3  Shaw's  Reports,  455.  Ersk.  B.  IIL  tit.  8,  §  39. 
Liachlan  M'Tavish  of  Dunardry  v.  his  Creditors,  15th  Novem- 
ber 1787;  F.C.;  M.  12,922.  Gordon  of  Ardoch  v.  William 
Sutherland,  3d  June  1748;  Kames,  Vol.  II.  No.  91,  p.  152. 
Redcastle,  2d  February  1792;  F.C.  Brown  v.  Govan,  1st  Febru- 
ary 1820;  F.C.  Mrs  Bushby  and  Children  v.  William  Renny, 
W.S.,  23d  June  1825;  Shaw's  Reports:  McDonald  o.  M*Lach- 
lan,  14th  January  1831 ;  Shaw.  Stewart  v,  Denholm,  1st 
February  1726 ;  M.  7275.  Murray  v.  Murray,  5th  July  1744 ; 
M.  15,380.  Don,  5th  February  1713,  and  Lourie,  24th  Febru- 
ary 1764.  Hope  Vere  v.  Hope,  5th  filarch  1833;  Shaw,  Vol. 
XI.  p.  525.     Tumbull  v,  Tawae,  April  1825 ;  House  of  Lords. 

Authorities  for  Brown  and  Trustees  under  marriage-contract. 
—Bell's  Com.  Vol.  I.  p.  36 ;  Vol.  II.  p.  490.  Brough  v.  Jolly, 
26th  November  1793;  M.  2585.  Russell  v.  Lord  Breadal- 
bane,  as  affirmed  in  the  House  of  Lords,  4th  April  1821.  Ersk. 
111.  3,  39;  III.  8,  30,  31,  40.  Falconer  v,  Moncreiff,  20th 
January  1825 ;  3  Shaw,  455.  Bushby  and  Others  v.  Renny, 
23d  June  1825;  4  Shaw,  110.  Brown  v,  Govan,  1st  Febru- 
ary  1820;    F.C.      Marjoribanks  v,   Marjoribanks,   February 


1682;  M.  12,891.  Mackenzie  of  Redcastle,  2d  February  1792; 
Bell's  Cases,  p.  404.  Gibson  and  Arbuthnot  v.  Marjoribanks, 
4th  February  1726;  M.  11,481.  Mactavish,  15th  November 
1787,  F.C. ;  M.  12,922.  Gordon  v.  Sutherland,  3d  June  1784; 
Kames,  Vol.  II.  No.  91.  M'Donald  v,  M*Lachlan,  14th 
January  1831 ;  Shaw,  p.  270. 

Authorities  for  Young  Clanranald Sheuchan  Case.     Don, 

5th  July  1713;  M.  15,591.  Laurie,  24th  July  1764;  M. 
15,612.     Bell,  I.  50. 

Lord  Ordinary^  Fullerton. — Act,  Dean  of  Faculty  (Hope), 
Whigbam;  William  Bennet,  W.S.,  Agent Alt,  Solicitor- 
General  (Rutherfurd),  A.  Wood,  G.  G.  Bell;  Tod  and 
Romanes,  W.S.,  and  Hunter,  Campbell  and  Company,  W.S., 
AgenU B.,  Clerk [G.D.F.J 

10/A  March  1838. 
Second  Division (J.D.M.) 

No.  177. — John  Kirklano  and  Mandatories,  Put-* 
suersy  V.  William  Cadell  and  Others,  Creditors 
of  the  WUsontown  Iron  Company,  Defenders, 

Bankrupt— Statute  54  Geo.  IIL  c.  137— Feu-Contract— Su- 
perior and  Vassal — Personal  Liability — Trustee — Solid um 
et  pro  rata — 1 .  Held  by  a  majority  of  the  whole  Court  (by 
six  out  of  nine  Judges,  the  otlier  four  being  disqual^edX 
that  a  trustee  on  a  sequestrated  estate,  acting  within  his  com- 
petence  as  such,  and  executing  the  powers  conferred  on  him  by 
the  Statute,  in  taking  possession  o^  the  property  of  the  bank" 
rupt,  can  only  bind  the  estate  committed  to  his  charge,  and 
that  the  Statute  gives  him  no  power,  by  such  act  of  taking 
possession  of  the  bankrupt  estate,  to  bind  the  creditors  per^ 
sonally,  or  to  an  extent  beyond  their  interest  in  that  estate, 
2.  tield  unanimousbf  by  the  nine  Judges,  that  if  any  personal 
liability  should  attach  to  the  creditors,  it  could  be  enforced  by 
third  parties  against  them  singuli  in  soUdum,  and  not  pro  rats 
merely. 

In  1804,  George  Crawford  of  Climpy  let  on  lease 
for  forty  years,  to  the  Wilsontown  Iron  Company,  the 
coal  in  the  lands  of  Climpy  for  a  certain  royalty,  which 
was  not  to  amount  to  less  than  a  rent  of  £150  yearly 
for  the  first  five  years,  and  of  £200  for  the  remainder 
of  the  lease. 

In  1807,  Crawford  feued  certain  portions  of  the 
lands  of  Qimpy  to  the  Wilsontown  Company,  for  the 
purposes  of  their  iron-; works,  at  a  feu-duty  of  £110 
a-year ;  and  subsequently  the  company  acquired  ano- 
ther feu  of  Climpy,  at  a  feu-duty  of  £5  yearly.  The 
partners  of  the  company  did  not  take  infefiment  in 
these  feus. 

In  1808,  the  affairs  of  the  company  having  become 
embarrassed,  they  executed  a  trust-deed  for  the  bene- 
fit of  their  creditors,  in  favour  of  certain  parties,  and, 
inter  aUa^  conveyed  to  them  the  Climpy  lease  andieus, 
in  the  latter  of  which  the  trustees  were  infefl.  In 
1812,  the  trust  was  superseded  by  a  sequestration  of 
the  company,  when  Mr  James  Bristow  Eraser  was  ap- 
pointed trustee,  and  the  Climpy  lease  and  feus  were 
adjudged  to  him  as  such,  and  he  subsequently  received 
a  disposition  to  them  from  the  private  trustees,  on  which 
infefiment  in  the  feus  followed  in  his  favour.  He  ac- 
cordingly entered  into  possession  of  the  subjects.  For 
a  few  months  after  the  sequestration,  the  iron-works 
were  kept  going  by  the  creditors,  the  Climpy  coal  being 
taken  for  that  purpose ;  and  afler  the  works  were  stop- 
ped, Fraser  continued  in  possession  of  the  lease  and 
feus,  subletting  them,  and  drawing  the  rents  for  a  num- 
ber of  years. 
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Crawford  of  Climpy  was  sequestrated  in  1811,  and 
his  trustee  raised  actions  against  Fraser  for  arrears  of 
feu-duty,  and  a  declarator  of  irritancy  ob  non  solutum 
eananem^  to  the  latter  of  which  Fraser  gave  in  defences. 
These  actions,  and  the  mutual  claims  of  the  parties, 
were  afterwards  submitted  to  the  arbitration  of  Mr 
Tnow  Lord)  Cockbum,  who,  in  1817,  pronounced  a 
decree-arbitral,  trUer  cdia  decerning  against  Fraser,  as 
trustee,  for  the  full  amount  of  the  coal-rents  and  feu- 
duties  of  Climpy,  up  to  the  term  of  Whitsunday  1817, 
inclusive.    These  rents  and  duties  were  paid  by  Fraser. 

The  lands  of  Climpy,  under  burden  of  the  feu-rights, 
having  been  sold  to  the  late  John  Kirldand,  the  pur- 
suer^s  father,  and  John  Ferguson  Sharpe,  who  had  also 
acquired  right  to  all  arrears  of  rent  and  feu-duties  sub- 
sequent to  the  decree-arbitral,  they,  in  1825,  raised  an 
action  of  declarator  and  payment  against  Fraser,  con- 
cluding against  him,  both  as  trustee  and  personally, 
for  payment  of  these  arrears,  and  that  he  had  <<  made 
and  constituted  himself  tenant  of  the  foresaid  coal, 
during  the  currency  of  the  foresaid  lease,  and  proprie- 
tor of  the  foresaid  grounds,  contained  in  the  foresaid 
feu-contracts  (under  the  burden  of  the  payment  of  the 
foresaid  feu-duties),  and  that  he  was  not  then  entitled 
to  abandon  the  possession  of  the  said  coal  and  grounds," 
and  was  bound  to  pay  all  future  rents  and  feu-duties. 
In  this  action  the  pursuers  obtained  decree  agsunst 
Fraser,  at  trtutee^  on  17th  May  1831,  and  the  decision 
was  affirmed  on  appeal  by  the  House  of  Lords,  1 1th 
March  1833,  (ante,  Vol.  V.  p.  322).  Before  the  appeal 
was  decided,  Fraser  had  become  bankrupt,  and  Mr 
Archibald  Gibson  had  been  appointed  trustee  in  his 
room ;  and  the  present  pursuer  had  taken  the  place  of 
his  father  and  Sharpe,  as  their  assignee  and  disponee. 

As  the  trustee  had  no  funds  of  the  estate  to  imple- 
ment the  decree,  the  pursuer — ^having  previously  inti- 
mated by  protest  to  all  the  creditors  of  the  Wilsontown 
Company,  that  he  held  them  personally,  and  conjunctly 
and  severally  liable  to  do  so, — ^raised  an  action  in  1 833, 
for  that  purpose,  against  William  Cadell  and  the  late 
Thomas  Allan  (afterwards  insisted  in  against  his  re- 
presentatives), two  of  these  creditors.  This  action 
was  met  by  the  preliminary  defence,  that  all  the  pro- 
per parties  had  not  been  called,  which  was  sustained  by 
the  Court,  21st  February  1834,  (anie.  Vol.  VI.  p. 
283). 

The  pursuer  then  raised  the  present  action  against 
the  whole  creditors  of  the  Wilsontown  Iron  Company 
**  who  have  claimed,  and  have  been  ranked  as  creditors 
upoathe  sequestrated  estates  of  the  said  bankrupts, 
and  have  by  themselves,  or  by  mandatories  duly  autho- 
rised by  them,  attended  meetings  of  the  creditors  of 
the  said  bankrupts,  held  under  the  said  sequestration, 
in  terms  of  the  bankrupt  Statute,  at  which  the  proceed- 
ings which  have  given  rise  to  the  claims  of  the  pursuer, 
the  said  John  Kirkland,  were  authorised,  sanctioned, 
confirmed  or  approved  of,  or  have  otherwise  taken 
interest  in,  and  directed  these  proceedings,  or  derived 
benefit  firom,  or  adopted  these  proceedings,"  and  the 
representatives  of  those  deceased;  and  concluding 
against  them,  conjunctly  and  severally,  to  make  pay- 
ment to  the  pursuer  of  the  arrears  of  rent  and  feu-duties 
from  Whitsunday  1817  to  Whitsunday  1833,  (being 
about  £7000,)  and  also  of  the  future  rents  of  the  coal 


during  the  currency  of  the  lease,  and  of  all  future  feu- 
duties. 

Defences  were  given  in  for  diff*erent  sets  of  creditors, 
embracing  a  variety  of  special  grounds;  but,  inter 
cUioy  it  was  pleaded  for  the  genersd  body  of  defenders, 
1.  That  they  were  not  personally  liable  for  the  rents  and 
feu-duties  due  or  to  become  due ;  and,  2.  That  even 
if  liable,  the  several  creditors  were  so  only  pro  ratfiy 
and  not  singtdi  in  solidum. 

Sth  March  1836 The  Lord  Ordinary/*  "  in  respect  that  it 

is  already  settled  by  final  judgments  of  this  Court  and  of  the 
House  of  Lords,  that  the  claims  of  the  pursuers  for  feu^duties 
and  ooal-rents  are  legal  and  valid  against  the  trustee  in  his 
official  capacity,  and  against  the  sequestrated  estate  under  his 
administration :  Finds,  Isio,  That  in  so  &r  as  these  claims  can- 
not be  satisfied  from  the  sequestrated  estate,  they  must  be  made 
good  to  the  pursuers  by  the  creditors  in  the  said  sequestration : 
And  finds,  2do,  That  all  the  defenders  who  now  adnut  or  aver 
that  they  were  (or  represent  those  who  were)  personal  credi- 
tors of  the  bankrupts  at  the  date  of  the  sequestration,  and  who 
at  any  dme  made  claims  in  the  sequestration  which  were  not 
rejected,  or  being  such  personal  creditors,  did  attend  meedngs 
of  creditors,  and  take  part  as  such  in  the  proceedings  under  the 
said  sequestration,  are  liable,  jointly  and  severally,  to  the  cbums 
of  the  said  pursuers,  for  the  coal-rents  and  feu-dudes  now  pur- 
sued for,  as  the  amount  or  value  of  the  same  may  be  ultimately 
liquidated  and  adjusted  in  the  course  of  this  process." 

His  Lordship  explained  the  reasons  of  these  findings 
in  the  following  parts  of  the  note  subjoined  to  his  inter- 
locutor : 

"  ybie It  appeared  very  early  to  the  Lord  Ordinary,  that 

the  greater  part  of  what  was  urged  for  the  defenders  in  their 
very  long  argument  before  him,  was  "truly  superseded  and  over- 
ruled by  the  final  decision  of  this  Court  and  the  House  of  Lords, 
in  the  question  between  the  pursuers  and  the  statutory  trustee. 
In  a  strict  sense,  it  might  indeed  be  held  that  that  was  re$  inter 
alios  ;  but  at  all  events,  it  was  a  precedent  so  precisely  in  point, 
that  no  individual  Judge  could  well  be  expected  to  go  against 
it,  and  it  is  sufficiently  admitted  and  proved  on  the  record  of 
this  case,  that  the  defenders  were  not  only  perfectly  aware  of 
all  the  proceedings  in  that  action,  but  were  truly  the  real  parties 
and  domini  Otis,  both  in  the  original  defence,  in  the  name  of 
their  trustee,  and  in  the  whole  matter  of  the  appeal.  It  is 
scarcely  necessary,  therefore,  for  the  Lord  Ordinary  to  do  more 
than  to  refer  to  those  final  judgments,  as  the  ground  of  his  as- 
suming that  the  fair  official  acts  of  the  trustee,  as  representing 
the  creditors,  behig  such  as  to  fix  him  and  the  estate  with  the 
burden  of  the  coal-rents  and  feu-duties  now  pursued  for,  the 
only  question  truly  remaining  to  be  disposed  of  in  this  action 
was,  what  .degree  of  accession  to,  or  adoption  of,  the  said  official 
acts  should  be  held  sufficient  to  subject  the  several  creditors, 
npw  appearing  as  defenders,  to  the  claims  of  the  pursuers  ?  As 
the  l^ing  or  prejudicial  question,  however,  was  very  largely 
gone  into  by  the  defenders,  the  Lord  Ordinary  shall  state,  in  a 
few  words,  the  grounds  upon  which,  even  if  he  could  consider 
it  as  quite  open,  he  should  have  no  hesitation  in  deciding  it,  as 
it  has  in  point  of  fact  been  decided  in  that  action  with  the  trus- 
tee. 

"  In  the  first  place,  he  has  always  had  the  very  strongest  im- 
pression, that  the  whole  of  the  defenders  who  were  creditors 
prior  to,  or  at  the  death  of  the  voluntary  trust  in  1806,  or  who 
distinctly  recognised  and  acceded  to  that  trust-management, 
were  bound  by  the  coal-lease  and  feu-contracts,  long  before  the 
date  of  the  sequestration  in  1812.  These  voluntary  trustees 
indisputably  took  up  both  the  feus  and  the  coal-lease  as  early 
as  1808,  deliberately  made  up  feudal  titles  to  the  one,  and  dealt 
with  the  other  as  completf^ly  at  their  disposal,  for  a  period  of 
four  entire  years,  and  it  is  not,  and  cannot  be  disputed,  that 
their  proceedings  in  this  respect  were  deliberately  adopted  and 
approved  of  during  all  that  time  by  the  whole  body  of  the  ac- 
ceding creditors.  Upon  this  ground,  therefore,  the  Lord  Ordi- 
nary would  have  found  these  defenders  liable,  bad  there  not 
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been  a  doubt  whether  the  summons  of  the  pursuers  is  so  libelled 
as  to  admit  of  such  a  finding.  The  Lord  Ordinary's  own  im- 
pression is,  that  there  are  words  enough  in  it  to  warrant  such  a 
deliverance.  But  as  the  point  was  but  slightly  touched  on  at 
the  debate,  and  the  case  seemed  clear  enough  on  the  sequestra- 
tion, he  was  unwilling  to  rest  his  judgment  upon  a  ground  on 
which  there  might  be  a  pretext  for  saying  that  the  parties  had 
not  been  sufficiently  heard.  If  the  case,  however,  should  go 
farther,  it  may  be  of  importance  that  this  should  be  more  de- 
liberately considered. 

**  But,  in  the  next  place,  and  looking  only  at^what  took  place 
after  the  sequestration,  it  appears  clear  to  the*  Lord  Ordinary, 
that  without  going  into  the  whole  details  so  clearly  set  forth  in 
Lord  Medwyn's  interlocutor  in  the  question  with  the  trustee, 
there  was  much  more  than  enough  done  in  the  first  six  months' 
management  to  entitle  the  landlord  and  superior  to  hold  that 
the  creditors,  through  their  trustee,  had  completely  adopted  the 
coal-lease  and  feu-contracts,  and  were  liable,  as  the  bankrupts 
had  previously  been,  in  all  the  corresponding  prestations.  The 
defenders  have  always  spoken  of  the  possession  taken  by  the 
trustee  as  a  mere  tentative  or  experimental  possession,  which 
ought  not  to  be  construed  into  an  adoption  of  these  contracts, 
but  rather  to  have  been  assumed  custodia  gratia  only,  or  at  the 
naost,  for  the  purpose  of  deliberation.  But  without  entering 
into  the  question  (which  might  be  nice  and  difficult),  whether 
such  a  temporary  occupancy  might  in  some  cases  be  taken  with- 
out leading  to  suc]i  consequences,  it  seems  enough  to  say,  that 
the  whole  circumstances  of  this  case  are  exclusive  of  such  a 
ground  of  pleading.  The  whole  sequestrated  estate  here  con- 
sisted, with  little  exception,  of  heritable  property,  lands  and 
minerals,  and  fixed  machinery;  and  this  was  perfectly  well 
known  to  all  the  creditors.  The  feued  lands  and  the  coal- 
leases  were  then  considered  on  all  hands  as  necessary,  or  at 
least  roost  valuable  appendages  of  the  iron  manufiuitory ;  and  it 
was  never  a  matter  of  doubt  or  deliberation,  for  upwards  of 
eight  years  after  the  sequestration,  that  they  should  be  repu- 
diated or  renounced,  and  the  foundry  disposed  of  without  them. 
The  only  thing  that  was  tentative  or  experimental,  was  the 
actual  carrying  on  of  the  manufactory  by  the  creditors,  or  keep- 
ing the  works  going,  and  that,  no  doubt,  was  not  very  long  per- 
severed in.  But  it  is  matter  of  absolute  certainty,  that  the  idea 
of  renouncing  the  coal-lease  or  the  feus,  was  never  once  con« 
templated  tiU  after  1820,  at  the  very  earliest ;  and  it  might  as 
well  be  pretended  that  the  creditors  gave  up  and  abandoned  all 
right  to  the  iron-works  themselves,  because  they  ceased  to 
work  them  in  1813,  as  that  they  renounced  the  coal-lease  and 
feued  lands,  merely  because,  in  consequence  of  that  stop  of  the 
works,  they  were  not  afterwards  occupied  to  the  same  extent 
as  before.  Considering  the  nature  of  these  contracts,  it  seems 
obvious  that  the  creditors  were  bound  within  a  reasonable  (and 
it  is  apprehended,  a  very  short)  time,  either  to  renounce  and 
repudiate  them  in  explicit  terms,  or  to  become  bound  by  their 
actual  retention  of  the  subjects,  in  all  the  obligations  of  the 
bankrupts.  Now,  it  is  not  so  much  as  pretended  that  they 
ever  gave  the  least  notice  of  such  a  purpose  of  repudiation 
to  the  landlord  or  superior,  till  after  the  present  pursuers 
had  come  to  be  vested  with  those  characters,  or  rather,  it  is 
believed,  till  after  their  first  action  had  been  actually  brought 
against  the  trustee.  During  the  whole  intermediate  time,  they 
retained  the  exclusive  possession  of  the  feus  and  the  coal,  and 
repeatedly  exposed  them  to  sale  by  public  advertisements,  as 
part  of  the  sequestrated  estate.  They  drew  such  rents  as  they 
could  get  from  the  feued  lands,  and  occasioimlly  wrought  the 
coal  for  local  purposes,  though  certainly  to  no  considerable  ex- 
tent. But  they,  at  all  events,  completely  excluded  the  land- 
lord and  superior  from  both  those  subjects,  for  the  long  period 
referred  to.  The  coal-leases  were  valued,  and  twice  exposed 
to  sale  in  1812,  at  the  upset  price  of  £2000,  and  so  late  as 
1819,  at  a  reduced  upset  price  of  £1000,  and  the  feued  lands 
were,  in  like  manner,  advertised  and  exposed  to  sale  at  the 
same  periods.  Now,  without  going  further,  the  Lord  Ordinary 
holds  the  very  first  of  these  attempted  sales,  without  protest  or 
notice  to  the  landlord,  as  conclusive  evidence  that  the  creditors 
had  finally  made  their  election  not  to  renounce  but  to  adopt  and 


continue  in  right  of  the  contracts  which  the  pursuers  now  call 
on  them  to  implement.  If  they  were  not  to  keep  those  leases 
and  feus,  with  the  burdens  necessarily  attached  to  them,  what 
possible  right  could  they  have  to  sell  them  for  their  own  bene- 
fit? A  stronger  assertion  of  their  own  absolute  right  to  them 
cannot  well  be  imagined  than  their  repeated  attempts  to  alienate 
and  dispose  of  them  as  their  own.  It  may  be  very  true  that 
they  did  not  intend  to  keep  them  for  ever  in  their  own  hands. 
But  they  most  manifestly  did  intend  to  keep  them  till  they 
could  sell  them  to  advantage ;  and  after  having  so  kept  them 
for  nine  or  ten  years,  it  is  a  great  deal  too  late,  when  they  find 
they  will  not  sell,  to  say  they  are  ready  to  renounce  them.  In- 
deed, if,  up  to  1819,  they  were  advised  that  the  coal-leases 
alone  were  worth  £2000,  and  even  at  that  late  period  worth 
£1000,  it  is  idle  to  talk  of  their  having  virtually  renounced 
them,  when  they  ceased  actually  to  work  the  furnaces  in  Janu- 
ary 1813. 

"  Independently,  therefore,  either  of  the  effects  of  the  vo- 
luntary trust  on  the  one  hand,  or  of  the  final  judgments  of  this 
Court  and  the  House  of  Lords  on  the  other,  the  Lord  Ordinary 
has  not  the  slightest  doubt  that  the  sequestrated  estate,  and  aU 
who  took  part  as  creditors  in  the  sequestration,  are  liable  to  the 
pursuers  for  the  feu-duties  and  coal-rents  that  may  be  due  for 
these  subjects,  and  that  the  case,  in  this  respect,  has  no  resem- 
bhince  to  that  of  Mitchell's  trustee,  23d  January  1834  (12  Shaw, 
322),  ante,  Vol.  VI.  p.  201,  referred  to  by  the  defenders,  and 
is  a  much  stronger  case  than  that  lately  decided  by  this  Divi- 
sion of  the  Court,  between  the  Marquis  of  Abercom  and  Mr 
Grieve,  16th  December  1835  (14  Shaw,  168),"  ante.  Vol.  VIIL 
p.  106. 

"  As  to  the  more  comprehensive  argument  which  was  main- 
tained, with  more  or  less  confidence,  by  the  whole  body  of  de- 
fenders, that  the  adoption  of  the  coal-leases  or  feu-contracts 
was,  in  this  case,  of  the  nature  of  a  speculative  engagement  in 
new  mercantile  adventures  or  contracts  of  hasurd,  and  as  sudi, 
beyond  the  ordinary  rights  or  duties  of  a  statutory  trustee,  and 
not  to  be  imposed  upon  creditors  without  distinct  evidence  of 
their  individual  accession,  it  appears  to  the  Lord  Ordinary  that 
there  are  two  conclusive  answers  to  be  made :  First,  that  the 
point  has  been  already  substantially  settled  by  the  final  judg- 
ments of  the  Court,  affirmed  on  appeal,  by  which  the  trustee 
and  the  estate  have  been  found  to  be  effectually  bound  by  such 
adoption,  without  any  limit  or  qualification  whatever ;  and,  se- 
cond,  that  considering  the  known  nature  and  description  of  the 
whole  subjects  which  fell  under  the  sequestration  in  this  parti- 
cular case,  it  is  utterly  absurd  to  represent  the  retention  (or 
adoption)  of  the  feued  lands  and  coal-leases  as  an  embarkatton 
in  new  or  speculative  adventures,  or  as  any  thing  else  than  an 
appropriation  of  the  only  funds  to  which  the  creditors  could  look 
for  their  eventual  payment  The  bankrupts,  it  was  universally 
known,  had  no  personal  or  moveable  property  to  any  noticeable 
amount,  and  it  is  beyond  all  dispute  that  these  leases  and  feus 
were  universally  considered  for  many  years  after  their  seques- 
tration, as  adding  materially  to  the  tiilue  of  the  manubcturing 
premises,  which  formed  the  whole  of  their  available  estate.  To 
compare  this,  therefore,  with  the  cases  in  which  a  certain  pro- 
portion of  creditors  have  in  some  cases  of  mercantile  bankruptcy 
engaged  in  new  trading  speculations,  to  the  hazard  of  which 
those  who  did  not  individually  accede  have  not  been  held  com- 
mitted, b  humbly  conceived  to  be  altogether  perverse  and  ex- 
travagant. Not  only  did  the  great  majority  of  the  defendera 
actively  and  zealously  patronize  the  retention  of  those  feus  and 
leases  (and  it  was  never  more  than  a  retention),  but  it  is  mani- 
fest, on  the  face  of  the  whole  proceedings,  that,  for  seven  or 
eight  years  after  the  sequestration,  no  one  creditor  thought  any 
more  of  renouncing  those  leases  or  feus  than  of  abandoning  the 
iron- works  themselves,  or  withdrawing  all  claims  on  the  estate. 
The  case,  in  &ct,  till  the  decline  of  the  iron  manu&cture  tough  t 
them  humbler  thoughts,  was  like  the  common  case  of  the  se- 
questration of  a  tenant  or  landed  proprietor,  whose  whole  estote 
consisted  in  leases  supposed  to  be  of  value,  or  lands  which, 
though  liable  to  feu-duties,  were  yet  expected  to  bring  large 
prices.  It  was  never  yet  imagined  that,  in  the  sequestration 
of  such  persons,  and  after  very  high  upset  prices  hod  been  fixed. 
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by  the  best  attainable  advice,  on  the  lands  and  leases,  there  was 
any  thing  of  the  nature  of  a  speculation,  or  new  adventure,  in 
the  trustee  and  creditors  retaining  the  only  property  from  which 
payment  was  to  be  expected,  or  that  any  creditors  acceding 
generally  to  such  a  sequestration  could,  in  the  event  of  ulti- 
mate loss,  object  to  what  was  in  fi»ct  implied  in  assuming  any 
possible  possession  of  the  sequestrated  estate.  Considering 
the  known  occupation  and  means  of  credit  of  the  persons  to 
whom  they  trusted,  it  seems  to  the  Lord  Ordinary  to  be  mere 
mockery  and  affectation  in  the  defenders  now  to  say,  that,  by 
claiming  under  the  sequestration,  they  did  not  mean  to  authorise 
the  trustee  taking  possession  of  the  leases  and  feued  lands, 
which  formed  a  principal  part  of  the  estate  of  their  debtors,  and 
upon  which  high  values  were  put  in  public  advertisements  for 
many  years  thereafter.  If  it  were  necessary  to  fix  them  with 
the  direct  knowledge  of  such  possession  being  taken,  the  docu- 
ments in  process  afford  redundant  evidence  of  such  knowledge, 
and  of  deliberate  acquiescence  in  all  that  was  subsequently  done. 
But,  independently  of  all  that,  the  Lord  Ordinary  holds,  that 
the  known  occupation  of  the  bankrupt  company,  and  the  nature 
of  the  funds  on  which  they  had  obtained  credit,  relieves  the 
case  of  all  difficulty,  and  makes,  what  might  have  been  a  ques- 
tionable renewal  of  speculative  engagements  in  some  other 
cases,  really  nothing  more  than  a  necessary  assumption  of  the 
bankrupt's  property,  with  all  its  inseparable  burdens  in  the 
present." 

*'  He  forbears  saying  any  thing  on  the  reasons  which  have 
induced  him  to  find  that  they  must  be  liable  ainguH  in  solidum. 
He  will  only  briefly  suggest,  that  if  they  gave  any  mandate  to 
the  trustee  to  bind  them  by  the  adoption  of  these  leases  and 
feus,  it  could  not  well  be  any  other  than  a  joint  mandate.  It 
certainly  was  not  a  mandate  by  each  creditor  to  adopt  such  a 
share  of  these  subjects  as  might  correspond  with  the  debt  due 
to  such  individual  creditor,  but  a  joint  mandate  by  the  whole, 
to  adopt  the  whole  subjects.  If  the  mandatory,  therefore,  can- 
not implement  his  part  of  the  delegated  contract,  the  mandants 
must  be  jointly  and  not  severally  liable.  So  much  for  the  legal 
principle ;  but  upon  a  plain  view  of  the  equity,  it  is  to  be  ob- 
served, 2d,  That  if  the  third  parties,  who  transacted  with  their 
mandatory,  have  any  claim  upon  them  at  all,  it  would  be  ab- 
solutely inextricable,  and  practically  worth  nothing,  if  they 
could  only  enforce  it  pro  rata,  against  those  with  whose  propor- 
tioaal  liabilities  they  have  no  means  of  becoming  acquainted. 
Besides,  as  it  seemed  to  be  admitted  that  such  parties  would, 
at  all  events,  be  entitled  to  repeat  their  demands  on  the  solvent 
creditors,  to  make  up  what  might  prove  irrecoverable  from  the 
insolvent,  it  would  obviously  be  not  only  the  fairest  course  for 
them,  but  the  most  equitable  for  all  parties,  to  allow  them  at 
once  to  seek  their  satis&ction  from  those  who  are  best  able  to 
afford  it,  and  to  leave  them  to  operate  their  relief  from  their 
correi  debendi,  with  whose  situation  they  had  so  much  better 
means  of  being  acquainted,  and  this,  in  so  far  as  can  be  gathered 
from  the  decisions,  seems  to  have  been  the  rule  which  has  been 
practically  adopted.  The  plea  of  a  pro  rata  responsibility  ap- 
pears to  have  been  deliberately  rejected  in  the  cases  of  Wilson 
V.  Magistrates  of  Dunfermline,  17th  May  1822,  and  Ellis  v, 
Connel,  2dth  June  1822,  (I  Sh.,  417  and  529) ;  and  also  in  the 
more  recent  case  of  Brown  v.  Soot,  &c,  2d  February  1833,  (11  Sh. 
350),  ante,  VoL  V.  p.  213.  Other  earlier  cases  to  the  same  effect 
may  be  found,  establishing,  conclusively,  that  in  all  cases  where 
parties  are  bound  as  joint  mandants,  they  are  uniformly  liable  stn- 
guli  in  MoUdum.  See  Anderson,  1726 ;  Chalmers,  1730 ;  French, 
1730;  (all  Mor.,  14,706.)  Walker,  23d  November  1830,  (F. 
C.)  Wilson,  10th  February  1813,  (F.  C,  and  cases  there 
cited.)  The  case  of  Macgfaie  in  1785,  (Mor.,  14,668,)  referred 
to  by  the  defenders,  related  entirely  to  the  pro  rata  or  in  soli' 
dum  liability  of  partners  in  a  company  as  inter  se,  and  has  truly 
no  application  to  such  a  case  as  the  present,  as  not  depending  in 
any  degree  on  the  principle  of  implied  mandate,  and  most  cer- 
tainly the  former  decision  of  the  Court,  on  the  form  of  the  first 
summons  raised  in  the  present  case,  was  anxiously  guarded,  so 
as  to  leave  this  question  of  joint  or  several  liability  quite  open 
af^er  all  the  crectitors  should  be  sisted." 
.   The  defenders  having  reclaimed  the  Court  ordered 


cases.  Thereafter,  the  opinion  of  the  whole  Court  was 
taken  on  the  points  embraced  in  the  following  state- 
ment and  questions,  which  were  submitted  to  their 
Lordships  by  the  Second  Division : 

"  The  pursuer  insists  against  the  defenders,  as  creditors  o(i 
the  sequestrated  estate  of  the  Wilsontown  Iron  Company,  that 
they  are  conjunctly  and  severally  liable  to  all  the  obligations 
expressed  or  legally  implied  in  certain  contracts  of  feu  and 
lease  which  had  been  entered  into  between  the  pursuer's  au- 
thor, as  superior  and  landlord,  and  the  bankrupt  company  a^ 
vassals  and  tenants,  under  which  the  latter  were  fully  invested 
and  in  possession,  long  before  the  bankruptcy  and  sequestra- 
tion ;  and  which  contracts,  and  the  suhjects  of  them,  were 
taken  up  and  possessed  as  part  of  the  property  of  the  bank- 
rupts, by  the  statutory  trustee  in  the  sequestration.  By  a  final 
judgment  of  the  Court,  21st  February  1834,  affirmed  on 
Appeal,  it  has  been  determined  that  the  trustee,  qua  trustee, 
but  not  personally,  had  rendered  himself,  and  the  sequestrated 
estate,  liable  to  give  implement  of  all  the  prestations  due  under 
these  contracts.  But  the  sequestrated  estate  being  entirely  ex- 
hausted, the  pursuer  now  claims  implement  from  the  creditors 
personally. 

"  In  the  voluminous  papers  lodged,  many  pleas  and  argu- 
ments are  urged  upon  special  grounds :  on  the  one  hand,  for 
subjecting  all  and  each  of  the  defenders  as  creditors  in  the 
sequestration ;  and  on  the  other,  for  saving  or  exempting  the 
defenders,  collectively  or  individually,  from  such  liability.  The 
special  pleas  now  referred  to,  founded  on  the  alleged  knowledge 
and  actings  of  the  defenders,  or  their  statements  on  that  subject, 
and  on  the  particular  situation  of  some  of  them,  must,  of  course, 
be  considered  and  disposed  of  by  the  Court.  But  they  are  of  a 
special  nature,  depending  on  the  statements  in  the  record  and 
the  documents  produced,  and  the  Judges  of  the  Second  Division 
do  not  propose  to  impose  the  duty  of  considering  them  on  the 
other  Jiulgcs  of  the  Court. 

"  But  there  are  two  questions  raised  of  so  general  a  nature, 
and  apparently  of  so  great  importance  in  the  law  of  sequestration, 
that  they  think  they  ought  to  be  considered  by  all  the  Judges  be- 
fore any  decision  shall  be  pronounced  upon  them. 

**\st.  It  is  maintained  for  the  creditors, '  that  the  trustee,  acting 
within  his  competence  as  such,  and  executing  the  powers  con- 
ferred on  him  by  the  Statute,  in  taking  possession  of  the  pro- 
perty of  the  bankrupt,  can  only  bind  the  estate  committed  to 
his  charge,  and  that  the  Statute  gives  him  no  power,  by  such 
act,  of  taking  possession  of  the  bankrupt  estate,  to  bind  the  cre- 
ditors personally,  or  to  an  extent  beyond  their  intere&t  in  that 
estate.' 

"  2i,  The  defenders  maintain,  that,  supposing  them  to  be 
personally  liable  in  respect  of  the  acts  of  the  statutory  trustee, 
they  are  not  liable  singuH  in  solidum,  but  only  pro  rata,  according 
to  their  respective  interests,  as  creditors  of  the  bankrupt  estate." 

On  these  points  the  pursuer  pieaded — 1.  The  judg- 
ment pronounced  in  the  former  action  against  the  trus- 
tee, is  binding  on  the  defenders,  as  his  constituents,  in 
the  present  case.  Parties  who  concur  in  appointing  a 
mandatory,  are  liable  for  all  his  acts,  and  any  contracts 
he  may  enter  into  on  the  authority  of  his  commission, 
are  personally  binding  on  the  mandants :  Bell's  Com^  I. 
492.  Dunn  v,  Livingstone,  20th  December  1828;  T 
S.  and  D.  218.  Bow  v.  Patrons  of  Cowan's  Hospital, 
6th  December  1825 ;  4  S.  and  D.  276.  On  the  same 
principle,  a  trustee  binds  his  constituents  in  all  con- 
tracts entered  into  by  him,  as  trust  is  a  species  of  man- 
date: Stair,  B.  1,  t.  12,  §  17.  And  there  is  no  distinc- 
tion between  the  case  of  a  trustee  under  a  private 
trust-deed,  and  a  trustee  on  a  sequestrated  estate.  The 
latter  is  properly  the  mandatory  of  the  creditors,  by 
whom  he  is  elected,  and  his  proper  business  and  duties 
in  the  recovery,  disposal,  and  management  of  the  bank- 
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rupt's  property,  are  not  affected  otherwise  than  under 
a  private  trust  by  the  statutory  provisions, — mercantile 
sequestration  being  *'  merely  a  system  of  private  trust, 
under  judicial  control:"  Bell's  Com.  11.306,  379*  She- 
riff, 26th  May  181 1.  Davidson  v.  Falconer,  14th  De- 
cember 1826;  6  S.  and  D.  131.  Scot  v.  Patison,  2l8t 
December  1826 ;  6  S.  and  D.  172.  Gibson  v.  Pearson, 
25th  May  1833,  Fac.  Coll.  Hence  creditors  under  a 
sequestration  are  liable  for  the  acts  of  their  trustee,  as 
their  mandatory,  so  long  as  he  keeps  within  the  powers 
committed  to  him, — and  this  liability  ispersonaL  The 
general  rule  in  all  transactions,  whereby  legal  obliga- 
tions are  created,  is,  that  the  parties  thereto  become 
personally  bound  to  implement  them.  No  exception 
to  this  rule  has  been  introduced  in  favour  of  creditors, 
either  by  the  Bankrupt  Act  or  at  common  law ;  and 
third  parties,  with  whom  they  transact,  as  they  are 
personally  liable  to  fulfil  their  parts  of  the  contract, 
will  be  entitled  to  enforce  the  same  rule,  in  requiring 
the  creditors  to  perform  theirs.  Even  in  cases  more 
favourable  than  that  of  creditors,  as  of  parties  acting 
merely  in  official  capacities,  the  general  rule  of  per- 
sonal responsibility  applies ;  for  instance,  to  commis- 
sioners under  an  Act  of  Parliament,  intrusted  with 
funds  to  execute  a  particular  object :  Horsley  v.  Bell, 
l>th  February  1778 ;  Bunn's  Cases  in  Chancery,  I.  101 ; 
to  road  trustees ;  Bathgate  Road  Trustees,  4  Dow,  366 ; 
and  to  trustees  on  bankrupt  estates,  whether  under  a 
private  trust  or  under  the  Sequestration  Statute :  Cu- 
thil  r.  Jeffrey,  21st  November  1818,  Fac.  Coll.  Nisbet's 
Trustee,  iOth  December  1802;  Morr.  16,268.  Fairlie 
tf,  Nielson,  18th  December  1821.  Davidson,  Scot  and 
Gibson,  ut  supra.  In  all  these  cases,  the  parties  held 
personally  liable,  transacted  not  as  individuals,  but  as 
holders  of  funds  placed  in  their  hands  for  certain  pur- 
poses, and  the  rule  of  law  was  strictly  enforced,  on  the 
ground  that  if  individuals,  whatever  be  the  character 
in  which  they  act,  choose  to  transact  with  third  parties, 
they  are  bound  to  provide  the  ordinary  means  of  im- 
plementing their  engagements :  Much  more  are  credi- 
tors individually  bound  to  fulfil  contracts  entered  into 
by  them  or  their  mandatory,  such  contracts  being  for 
their  individual  and  personal  behoof.  Accordingly, 
creditors  on  sequestrated  estates  have  been  found  per- 
sonally liable  for  the  legal  acts  of  their  trustee  by  nu- 
merous decisions:  Ellis  v.  Connel,  26th  June  1822; 
1  S.  and  B.  366.  Wilson  v.  Scotland  and  others,  17th 
May  1822;  1  S.  and  B.  466.  Tod  and  Wright  v. 
Brydone,  31st  January  1823;  2  S.  and  B.  176.  Bland 
V,  Short  and  others,  11th  January  1826 ;  3  S.  and  D. 
419.  Reid  r.  Douglas  and  Stark,  26th  May  1830;  8 
S.  and  D.  793 ;  2  Scot.  Jur.  389.  This  liability  can- 
not be  confined  to  new  contracts  with  the  creditors, 
but  extends  equally  to  old  contracts  originally  made 
with  the  bankrupt ;  and  there  is  the  greater  reason  for 
this,  that,  while  in  the  former  a  third  party  may,  if  he 
chooses,  avoid  having  any  transaction  with  the  credi- 
tors at  all,  in  the  latter  he  has  no  choice  in  the  matter: 
Davidson  and  Scot,  ut  supra.  Jeffrey  v.  Brown,  11th 
June  1824;  2  S.  App.  Cases,  349.  2.  Supposing  the 
defenders  to  be  liable  personally,  they  are  so  singuii 
in  solidum.  Two  or  more  persons,  who  concur  in 
appointing  a  mandatory  to  act  for  them,  are,  at  all 
events  to  the  mandator^j  jointly  and  severally  liable : 


Ersk.  III.  3.  38.  And  if  the  mandatory  enters  into  a 
contract  on  behalf  of  his  constituents,  the  contract- 
ing party  has  the  same  right  of  action  against  the  man- 
dants  that  the  mandatory  himself  has.  Though  the  inter- 
ests of  the  mandants  be  divisible  inter  se^  no  analogy 
can  be  drawn  from  this  as  to  their  liabilities  to  third 
parties,  to  whom  they  bind  themselves  individually, 
by  authorising  a  mandatory  to  contract  for  them: 
1  Bell's  Com.  346.  Pothier,  Treatise  on  Obligations 
(by  Evans),  I.  304.  These  principles  suffer  no  ex- 
ception in  the  case  of  creditors  on  a  bankrupt  estate, 
who  by  themselves,  or  their  trustee,  transact  with 
third  parties  in  reference  to  it.  They  do  not  then 
contract  qua  creditors,  but  as  a  set  of  individuals, 
of  the  nature  of  a  corporate  or  social  body,  possessing 
a  communion  t>f  interest  in  the  subject  of  the  contract: 
Fairlie,  Tod  and  Wright,  Ellis,  and  Reid,  ut  supra* 
Brown  v.  Scott,  2d  February  1833 ;  11  S.  and  D.  360. 
Wilson,  10th  July  1813,  Fac.  Coll.  Brodie,  7th  Julv 
1836 ;  14  S.  and  D.  1097.  Brown  r.  Duke  of  Gordon^ 
2d  March  1827 ;  6  S.  and  D.  641.  Hutchison  r.  Cas- 
sels,  8th  December  1664;  Morr.  14,789.  2  ConneU 
on  Teinds,  468. 

The  defenders  pleaded — 1.  A  trustee  on  a  seques^ 
trated  estate,  acting  within  his  competence  as  such, 
and  executing  the  powers  conferred  on  him  by  the 
Statute,  in  taking  possession  of  the  property  of  the 
bankrupt,  can  only  bind  the  estate  committed  to  his 
charge, — ^the  Statute  giving  him  no  power  to  bind  the 
creditors  personally,  or  to  an  extent  beyond  their  in- 
terest in  that  estate.  The  creditors  may  indeed  con- 
stitute themselves  into  an  association  for  their  real  or 
supposed  advantage,  and  may,  as  such,  by  themselves 
or  their  trustee,  enter  into  contracts  with  third  parties, 
by  which  they  will  be  personally  bound :  Reid  r.  Moffat, 
21  St  Feb.  1828 ;  6  S.  and  D.  670.  Kirkland  v.  Cadell, 
21st  Feb.  1834;  12  S.  and  D.  476;  (Scot.  Jur.,  VI.  283)- 
In  such  a  case,  undoubtedly,  all  who  authorised  the  pro* 
ceedings  will  be  personally  liable  by  virtue  of  their 
own  acts  and  deeds ;  but  this  is  a  different  case  from 
the  present,  where  it  is  sought  to  render  creditors  per- 
sonally liable,  in  respect  of  an  act  competently  done 
by  a  trustee  in  the  execution  of  his  office.  The  trustee 
is  not  simply  an  ordinary  mandatory  of  the  creditors, — 
for  if  he  were,  no  creditors  would  be  responsible  for 
his  actings  but  such  as  concurred  in  bis  electioiH 
which  is  not  pretended;  but  he  is  elected  by  them 
to  a  statutory  office,  to  exercise  powers  conferred  on 
him  by  Statute.  Even  supposing  him  to  be  a  manda* 
tory,  his  mandate  extends  no  farther  than  to  the  exe- 
cution of  these  statutory  powers,  within  the  limits  of 
which  the  Statute  gives  him  no  express  authority  to 
bind  the  creditors  personally.  The  trustee,  in  the  exe- 
cution of  his  powers,  may  affect  the  interests  of  the  cre- 
ditors, in  so  far  as  the  estate  under  his  management  is 
concerned,  but  to  that  extent  only,  where  there  has 
been  no  farther  responsibility  incurred  by  their  own 
acts.  Hence  the  trustee  may,  by  adopting  contracts 
entered  into  by  the  bankrupt,  give  the  contracting  par- 
ties preferences  over  the  estate,  by  which  the  creditors 
are  bound ;  but  this  is  the  utmost  length  to  which  the 
decisions,  with  one  exception,  have  carried  their  lia- 
bility: Nisbet's  trustee,  and  Cuthil,  ut  supra.  Fer- 
rier  v.  Hector,  28th  June  1819 ;  House  of  Lords,  24th 
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May  1822;  1  S.  App.  Cases,  159.  The  single  excep- 
tion is  the  case  of  the  Marquis  of  Abercorn  v.  Grieve, 
16th  December  1835 ;  14  S.  and  D.  168;  (Scot.  Jur. 
Vol.  VIIL  p.  106).  But  that  was  a  case  of  a  private 
trusty  the  principles  ruling  which  can  have  no  appli- 
cation to  a  case  of  sequestration,  where  the  powers 
of  the  trustee  must  depend  on  the  Statute,  which  only 
authorises  him,  as  a  statutory  officer,  to  act  for  the 
creditors  in  the  special  matter  of  the  sequestrated 
estate,  and  to  represent  them  in  their  capacity  of  cre- 
ditors having  an  interest  in  that  estate :  See  Harvie 
V.  Haldane,  2d  July  1833;  11  S.  and  D.  872;  (Scot. 
Jur.  Vol.  V.  p.  499)-  The  cases  referred  to  by  the 
pursuer,  where  a  personal  liability  was  imposed  on  cre- 
ditors, are  cases  where  new  contracts  were  made  by 
them  or  their  trustee,  who  thus  carri^  on  specu- 
lations 00  their  own  account :  Now,  it  is  a  common 
principle  in  trust  matters,  whether  the  fund  be  held  in 
trust,  or  for  a  public  or  a  private  object,  and  whether 
under  Statute  or  by  private  deed,  that  in  inducing 
third  parties,  who  were  not  previously  bound,  to 
come  under  obligations,  the  trustees  are  considered 
to  hold  out  the  fund  under  their  management,  as 
sufficient  to  fufil  the  counterpart  obligation,  and  thus 
to  guarantee  the  performance,  and  are  accordingly 
not  allowed^  to  plead  **  no  funds  :**  Horsley,  and 
Bathgate  Road  Trustees,  ui  nqtra.  But  those  cases 
of  contracts,  entered  into  by  a  trustee  or  by  credi- 
tors themselves,  afford  no  rule  for  contracts  in  which 
the  other  party  had  previously  bound  himself  with 
the  bankrupt.  In  the  latter,  that  other  party  is  not, 
quocui  the  creditors,  a  third  party,  but  a  creditor 
himself, — ^with  certain  preferences  and  privileges  it 
may  be,  but  still  a  creditor,  subjected  to  the  common 
evils  arising  from  the  bankruptcy ;  and  the  creditors 
do  not  contract  with  such  a  party  at  all.  But  the  per- 
sonal responsibility  of  the  creditors,  when  it  has  been 
enforced,  has  always  been  rested  on  their  having 
contracted  with  the  parties  seeking  to  enforce  it*  2.  As 
between  mandatory  and  mandant,  the  former  is  entitled 
to  proceed  against  joint  mandants  in  tolidum ;  but  this 
rule  has  no  application  to  the  present  case,  where  the  lia- 
bility of  the  creditors  is  not  grounded  on  any  authority  or 
instruction  by  them  to  the  trustee  as  their  mandatory, 
but  on  their  respective  interests  in  the  bankrupt  estate. 
These  interests  are  measured  by  their  claims  against 
the  bankrupt,  which  are  also  the  measure  of  their  lia- 
bilities ;  their  interest  being  a  joint  interest,  divisible 
in  the  proportion  of  shares,  their  liability  is  joint,  but 
not  several.  Further,  this  is  the  result,  as  they  are 
not  expressly  bound  conjunctly,  and  severally :  Stair, 
B.  1. 1.  17,  §  20.  Nor  is  their  obligation  indivisible : 
Campbell  v.  Farquhar,  25th  November  1724 ;  Diet. 
14,626.  Ury  v.  Cheyne,  20th  January  1630;  Ibid. 
Dennistoun  v.  Semple,  16th  July  1669;  Diet  14,631. 
Diet,  voce  Solidum  etpro  rata^  §  13. 

The  following  opinions  were  returned  by  the  con- 
sulted Judges. 

Lord  President  (Hope),  Lords  Corehouse,  Gillies, 
and  Mackenzie: 

"  QuettioH  1 — On  the  first  point  submitted  to  our  con- 
sideration, taken  as  a  general  question  in  the  law  of  sequestra- 
tion, and  without  reference  to  the  drcumstanoes  of  the  present 
case,  we  are  of  opinion,  *  That  the  trustee,  acting  within  his 


competence  as  such,  and  executing  the  powers  conferred  on  him 
by  the  Statute,  in  taking  possession  of  the  property  of  the  bank- 
rupt, can  only  bind  the  estate  committed  to  his  charge,  and  that 
the  Statute  gives  him  no  power,  by  such  act,  of  taking  posses- 
sion of  the  bankrupt  estate,  to  bind  the  creditors  personaUy,  or 
to  an  extent  beyond  their  interest  in  that  estate.* 

"  The  trustee,  by  taking  possession  of  the  estate,  is  not 
bound  to  fulfil  the  bankrupt's  subsisting  contracts  with  regard 
to  it ;  for  example,  as  feuar,  lessee,  or  as  a  party  in  any  other 
undertaking  having  a  tract  of  time.  The  contractors  in  such 
engagements  are  in  the  same  situation  as  the  bankrupt's  other 
cr^tors ;  and  if  these  contracts  are  not  fulfilled,  they  have  no 
right  except  to  rank  for  the  damage  they  have  sustained.  The 
duty  imposed  upon  the  trustee  by  the  Statute  54  Geo.  III.  & 
137,  §  41,  is,  that  he  '  shall  proceed  to  recover  and  convert  into 
money,  in  the  speediest  and  most  effectual  manner,  the  whole 
estate  under  his  management  or  power,  whether  at  home  or  in 
foreign  parts,  in  order  that  the  same  may  be  distributed  among 
the  creditors.'  In  the  exercise  of  that  duty,  some  time  must 
necessarily  elapse  before  the  whole  estate  is  converted  into 
money,  longer  or  shorter  accordbg  to  the  circumstances  of  the 
case,  and  during  that  interval  it  may  be  requisite  for  the  trus- 
tee to  proceed  to  a  certain  extent  in  carrying  on  the  contracts 
of  the  bankrupt :  thus,  if  the  bankrupt  is  the  tenant  of  an  agri- 
cultural subject,  the  land  may  be  tilled  and  sown  by  the  trus- 
tee, or  the  crop  reaped.  If  be  has  a  lease  of  mines,  the  work- 
ings may  be  continued;  or  if  he  is  a  manu&cturer,  the  machinery 
may  be  kept  going,  for  the  purpose  of  preventing  loss  to  all 
concerned.  These  operations  fall  within  his  power  by  the 
Statute,  and  they  infer  no  obligations  on  the  creditors  person- 
ally, but  only  against  the  estate  itself,  for  the  benefit  of  which 
they  are  continued.  Were  it  otherwise,  no  creditor  would  be 
safe  who  claimed  upon  a  sequestrated  estate ;  for  he  might  not 
only  lose  the  whole  debt  due  to  him,  but  be  involved  in  obliga- 
tions to  an  indefinite  and  ruinous  extent.  It  is  impossible  that 
any  thing  so  inexpedient  and  unjust  should  have  been  in  ccm- 
templation  of  the  Legislature.  It  is  the  duty  of  the  trustee, 
therefore,  to  dispose  of  every  subject  in  reference  to  whidi 
the  bankrupt  is  bound  in  certain  prestations,  as  speedily  as  is 
consistent  with  sound  discretion,  and  with  the  instructions  of 
the  creditors.  If  there  is  a  feu,  it  must  be  sold  ;  if  there  is  a 
lease,  it  must  be  assigned,  if  assignable,  and  if  not,  given  up  to 
the  landlord ;  if  there  are  manu&ctories,  they  must  be  discon- 
tinued. 

*'  But  if  the  trustee,  instead  of  acting  within  the  injunction 
of  the  Statute,  shall,  in  virtue  of  the  instructions  of  the  credi- 
tors, carry  on  any  undertaking  of  the  bankrupt  as  a  speculation 
for  their  behoof,  either  because  they  conceive  that  it  will  turn 
out  a  profitable  concern,  or  that  at  a  more  distant  period  it  may 
be  disposed  of  to  greater  advantage,  the  parties  to  whom  the 
bankrupt  is  bound  in  reference  to  that  undertaking,  are  entitled 
to  consider  the  creditors  as  adopting  his  contracts  and  assuming 
his  liabilities.  In  that  case,  although  the  trustee,  in  the  capacity 
of  manager,  may  not  himself  be  bound  beyond  the  value  of  the 
estate,  Oie  creditors  who  have  come  into  the  bankrupt's  place, 
are  bound,  we  conceive,  to  the  same  extent  that  the  bsmkrupt 
would  have  been  bound.  As  that  is  a  case  in  which  the  trustee 
is  not  acting  within  his  competence  as  such,  and  is  not  executing 
the  powers  conferred  on  him  by  the  Statute,  he  will  not  bind 
all  the  creditors  personally,  but  those  alone  by  whose  autho- 
rity, express  or  implied,  he  has  acted :  what  shall  be  held  as 
an  implied  authority  must  depend  on  the  circumstances  of  the 


**  Qu€8tion  II. — If  all  or  part  of  the  creditors,  in  conseqaenoe 
of  express  or  implie<l  authority  given  to  the  trustee  to  exceed 
his  proper  statutory  powers,  shall  have  subjected  themselves  in 
a  personal  obligation,  we  apprehend  that  those  who  are  subjected 
will  be  liable  nnguli  in  solidum^  and  not  pro  rata,  according  to  their 
respective  interests  in  the  estate.  Thus,  in  the  case  of  a  lease 
which  they  hold  on  from  year  to  year,  in  respect  of  the  landlord 
they  are  conjunct  tenants  of  the  whole  farm ;  in  the  same  manner 
as  a  number  of  individuals  taking  an  assignation  from  a  former 
tenant  where  there  is  no  insolvency,  and  who  incur  this  respon- 
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sibility,  unless  by  the  express  consent  of  the  kndlord  it  shall  be 
limited. 

"  But  although  liable  singuli  in  solidum  to  the  landlord,whether 
they  shall  not  have  relief  among  themselves  according  to  their 
respective  interests  as  creditors  of  the  bankrupt  estate,  is  a  point 
which  is  not  brought  under  our  consideration.'* 

Lord  Cuninghame : 

"  It  is  with  some  reluctance  that  I  feel  myself  constrained  to 
dissent  from  the  first  branch  of  the  preceding  opinion.  Having 
argued  the  case  for  the  pursuers,  while  at  the  bar,  I  should  have 
abstained  from  now  delivering  any  opinion,  lest  my  views  might 
be  insensibly  affected  by  impressions  previously  taken  up  ;  but 
from  the  number  of  other  Judges  who  have  declined,*  either  from 
having  an  interest  in  the  cause,  or  being  connected  with  parties 
who  have,  it  is  necessary  for  me  to  act ;  and  in  such  circum- 
stances, it  is  proper  for  me  to  state  distinctly  the  grounds  of  my 
opinion. 

"  There  cannot,  it  is  supposed,  be  any  doubt,  that  at  common 
law  a  trustee,  acting  avowedly  for  behoof  of  others,  binds  his 
constituents,  or  those  for  whom  he  acts,  and  not  himself  person- 
ally,  as  to  all  matters  properly  within  the  scope  of  his  trust;  and 
I  am  not  aware  of  any  legal  principle  or  authority,  on  which  a 
different  rule  can  now  be  introduced  into  the  judicial  trust  created 
by  sequestration. 

"  One  of  the  most  important  powers  conferred,  and  duties  en- 
joined on  trustees  in  sequestrations,  is  to  take  possession  of  the 
whole  property  of  the  bankrupt.  This  he  must  do  to  the  best  of  his 
judgment,  assisted  by  his  commissioners,  and  by  such  creditors  as 
take  an  interest  in  the  proceedings.  Hence,  if  the  bankrupt  is 
possessed  of  leases,  or  of  property  which  requires  the  accommo- 
dation of  lease-hold  subjects  to  be  turned  into  profitable  liqui- 
dation, the  trustee  necessarily  continues  the  possession  of 
them  ;  and  thus  the  adoption  of  leases  is  often  a  necessary  and 
unavoidable  act  of  management  on  the  part  of  trustees  on  se- 
questrated estates  required  to  be  immediately  determined  on, 
and  often  appearing  to  be  very  advantageous  for  the  ultimate 
interest  of  the  creditors.  But  the  plea  of  adoption  seems  to 
be  very  rigidly  construed  against  creditors,  both  in  this  country 
and  in  England.  Thus,  in  the  case  of  Cuthill,  (21st  No- 
vember 1818 ;  Fac  Coll.,)  the  Court  found  that  a  trustee  had 
adopted  the  lease  of  a  cotton-mill,  and  thereby  rendered  him- 
self subject  to  all  the  burdens  of  it,  merely  by  using  the  pre- 
mises for  a  few  months  for  working  up  the  bankruprs  stock  of 
raw  material  on  hand  at  the  date  of  the  sequestration ;  and 
sundry  cases  of  similar  import  were  quoted  from  English  re- 
ports, in  the  first  branch  of  this  case  of  Kirkland,  determined 
both  in  this  Court  and  in  the  House  of  Peers,  in  1831,  (9  Shaw, 
p.  596). 

'*  If  it  be  apprehended  that  claimants  in  sequestrations  may 
thus  be  subjected  to  high  and  dangerous  responsibility,  it  is  for 
the  Legislature,  by  a  special  enactment,  to  apply  a  remedy ; 
and  this  has  been  proposed  in  certain  drafts  of  a  new  sequestra- 
tion law ;  but  it  appears  to  me  doubtful,  whether  the  complaint 
of  hardship  be  well  founded,  at  least  to  the  extent  to  which  it 
has  been  urged. 

"  When  a  trustee  in  a  sequestration  acts  (as  here  assumed) 
^thin  his  powers,  he  must  not  only  be  guided  by  commission- 
ers chosen  by  the  creditors,  but  his  proceedings  must  be  re- 
corded in  a  sederunt-book,  patent  to  all  the  creditors,  and  re- 
ported to  the  Court  every  six  months ;  and  any  creditor  in- 
terested, may  either  call  a  meeting  to  review  his  proceedings, 
or  complain  to  this  Court  of  any  part  of  his  administration 
thought  to  be  either  improper  or  injudicious.  When  a  creditor, 
however,  takes  no  such  step — or  does  not  even  intimate  a  pro- 
test to  the  trustee  himself — and  at  the  same  time  allows  his 
ranking  to  continue,  it  can  hardly  be  viewed  as  a  rigid  applica- 
tion of  an  ordinary  rule  of  law,  to  hold  him  as  consenting  to  the 
regular  and  competent  acts  of  the  trustee. 

"  On  the  other  hand,  were  the  law  different,  very  great  and 
serious  injustice  might  often  be  done  to  third  parties.  Thus,  a 
'raluable  lease  or  feu  may  be  taken  possession  of  by  a  trustee 

*  Lords  Meadowbank,  Medwyn,  Fullerton  and  Cockburn 
wtre  in  this  situation. 
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without  the  consent  of  the  landlord  or  superior ;  and  it  would 
seem  to  be  singularly  hard,  if  subjects  of  that  description,  after 
being  kept  for  months  or  years  by  a  trustee  for  behoof  of  credi- 
tors, could  be  abandoned  by  the  trustee  and  creditors,  perhaps 
after  its  value  was  greatly  changed  and  deteriorated— leaving 
the  proprietor  with  no  recourse,  but  a  claim  on  an  estate  either 
never  worth  any  thing,  or  dilapidated  and  exhausted  by  Uie 
wasteful  and  injudicious  management  of  the  creditors. 

"  In  this  class  of  cases,  a  personal  liability  for  loss,  damage, 
or  counter  obligation,  must  certainly  lie  somewhere  to  third 
parties  affected  by  the  management  of  the  sequestrated  estate. 
If,  however,  it  does  not  attach  to  the  creditors,  it  must  be  laid 
on  the  trustee ;  but  it  would  be  peculiarly  severe  and  anomalous, 
to  subject  him  personally  to  any  such  responsibility,  when  he 
was  not  acting  for  his  own  benefit,  and  when  he  was  guided  by 
commissioners  chosen  by  the  creditors,  and  acting  within  the 
powers  conferred  on  him  by  Statute. 

"  Again,  if  it  be  proposed  to  limit  the  personal  liability  only 
to  those  creditors  who  take  a  part  in  the  proceedings,  it  humbly 
appears  to  me  that  this  also  would  be  a  course  equally  unjust 
and  unreasonable.  If  a  few  creditors,  more  diligent  and  atten- 
tive to  their  duty  than  others,  have  taken  a  part  in  the  delibera- 
tions and  meetings  under  the  Statute,  it  would  be  visiting  them 
with  a  hard  and  unreasonable  infliction,  to  hold  that  they,  thus 
attending  and  acting  for  the  best,  and  not  for  their  own  exclu- 
sive behoof,  incurred  a  higher  responsibility  for  acts  within  the 
Statute,  than  creditors  negligent  and  careless,  who  left  the 
whole  trouble  to  their  co-claimants,  and  acquiesced  without  ob- 
jection in  the  proceedings,  as  recorded  in  the  sederunt-book. 

*'  It  will  be  observed,  that  the  whole  of  this  opinion  proceeds 
upon  the  fiict,  that  the  acts  of  the  trustee,  out  of  which  the 
claim  arises,  were  acts  of  ordinary  administration,  as  the  ques- 
tion assumes  that  they  were  within  his  powers  as  given  by 
Statute.  It  is  hardly  possible  to  conceive  any  such  acts  done, 
without  the  knowledge  and  participation  of  the  commissioners. 
But  even  if  the  acts  were  acts  of  extraordinary  management, 
still,  if  the  trustee  had  the  sanction  of  the  creditors  who  attended 
special  meetings  called  to  authorise  them,  I  should  hold,  as  the 
law  at  present  stands,  that  creditors  who  lodged  claims,  and 
who  were  to  get  the  benefit  of  the  acts,  if  they  turned  out  ad- 
vantageous, would  be  liable.  They  were  entitled  to  object, 
and  not  having  done  so,  their  consent  is  justly  to  be  implied. 
They  were  bound  to  superintend  the  administration  of  the  trus- 
tee,- and  to  control  him  if  wrong ;  and  not  having  done  so,  his 
management  must  be  presumed  to  have  been  viewed  at  the  time 
as  judicious  and  proper. 

"  In  this  view,  the  question  how  fiur  the  adoption  of  leases 
or  feus  is  to  be  held  an  act  of  ordinary  or  extraordinary  adminis- 
tration, is  probably  of  little  consequence  in  the  present  cause, 
and  accordingly  it  is  not  put  in  the  questions  at  present  sub- 
mitted to  us.  But  as  the  trustee  is  bound  (by  §  31  of  the  Se- 
questration Statute)  to  realise  the  whole  estate,  I  rather  think 
that  he  cannot  be  subject  to  any  blame  or  responsibility  for  not 
at  first  abandoning  any  salijects  held  by  the  bankrupt,  but  that 
it  is  the  business  of  the  creditors,  if  they  apprehend  any  risk 
from  the  adoption  of  leases  or  feus,  to  give  the  trustee  special 
instructions  to  reject  them. 

'*  Finally,  when  it  is  proposed  to  limit  the  claim  of  third 
parties  to  the  '  value  of  the  estate,*  I  think  such  a  limitation  not 
only  unauthorised  in  itself  by  the  Statute  at  present  in  force, 
but  that  it  would  be  introducing  a  novel  rule,  often  of  very 
diflScult  application  in  practice.  Thus,  a  lease  taken  possL^ssioii 
of  by  a  trustee,  at  one  period,  may  be  worth  a  great  deal,  and 
form  an  available  estate  at  the  time  of  adoption,  while,  in  u  few 
vears,  it  may  fall  in  value  to  a  very  great  extent.  But  1  can 
hardly  think  that  a  proprietor  should  in  any  case  suffer  by  de- 
preciation under  such  circumstances.  Biany  similar  examples 
might  be  given  of  sequestrated  estates  being  exhausted  by  pro« 
oeedings  (proper  or  improper,  as  the  case  may  be)  for  which  the 
creditors  ranked,  and  not  the  parties,  should  be  responsible. 

"  Upon  the  second  question,  as  to  the  conjunct  liability  of 
the  creditors  who  may  be  subjected  in  any  such  claim  as  time 
now  in  dispute,  I  entirely  concur  in  the  opinion  of  the  otiter 
Judges." 
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I^rd  Jeffrey : 

"  I  remain  of  the  opinion  indicated  at  p.  3  and  7  of  tBe  note 
annexed  to  ray  interlocutor  of  8th  March  1836 ;  and  do  not  ex- 
actly concur  in  either  of  the  opinions  which  have  been  approred 
of  by  the  other  consulted  Judges. 

^"  I  am  not  sure  indeed,  that  I  perfectly  understand  the  im- 
port of  that  subscribed  by  the  Lord  President  and  other  Judges ; 
since  it  seems  to  assume  that  the  estate  at  least,  might  become 
permanently  bound  for  the  bankrupt's  current  contracts  of  lease 
or  feu,  in  consequence  of  acts  clearly  within  the  statutory  powers 
of  the  trustee ;  and  yet  seems  to  conclude  that  it  must  be  con- 
trary to  his  duty,  and  beyond  his  powers,  to  go  on  with  those 
contracts  for  so  long  a  time  as  to  incur  ikny  such  permanent  lia- 
bility. I  am  of  opinion,  that  the  mere  assuming  of  possession, 
and  the  short  and  tentative  proceedings  necessary  for  the  pre- 
servation of  the  subjects,  or  for  due  inquiry,  would  not  infer  any 
such  liability,  espeaally  if  the  landlord  and  superior  were  certi- 
fied that  nothing  fiurther  was  in  contemplation.  I  agree  also  in 
holding,  that  the  trustee  would  not  be  justified,  and  in  &ct,  has 
no  legal  power  to  continue  such  possession  longer,  without  the 
sanction  of  the  creditors.  But  I  think,  that  if  such  continued 
possession,  or  even  the  fuU  adoption  of  the  contracts,  is  sanc- 
tioned by  the  unanimous  vote  of  a  general  meeting  duly  called 
for  that  purpose,  such  resolution  will  be  binding  on  the  non-at- 
tending creditors,  who  do  not  complain  of  it,  or  timeously  inti- 
mate dieir  dissent  in  some  authentic  form,  and  will  subject 
them  as  well  as  those  who  concurred  in  it,  in  a  personal  respon- 
sibility far  the  consequences. 

**  In  such  circumstances  as  occur  in  this  case,  I  cannot  con- 
sider a  resolution  to  this  effect  as  at  all  more  an  act  of  extraor- 
dinary administratbn,  than  ao  opposite  resolution  to  bring  the 
whole  sul]jects  to  an  immediate  sale ;  and  if  the  latter  (as  can- 
not be  disputed)  would  be  binding  on  the  absent  creditors,  how- 
ever unprosperous  the  result  might  prove,  I  do  not  clearly  see 
upon  what  ground  the  other  shoiSd  be  of  less  authority.  I  can- 
not imagine,  for  example,  that  a  resolution  taken  at  such  a 
meeting  to  postpone  the  sale  of  the  heritable  estate  for  a  year, 
or  indefinitely,  should  not  be  binding  on  absent  creditors ;  and 
yet,  as  to  such  parts  of  that  estate  as  consisted  of  leases  or 
feued  lands,  the  consequence  would  inevitably  be  to  bind  the 
creditors  to  the  current  contracts  of  lease  and  feu. 

"  The  liability  of  such  non-attending  and  non-objecting  cre- 
ditors may  possibly  be  referred  to  a  presumed  or  implied  con- 
sent on  their  part,  to  be  bound  by  the  public  acts  of  meetings 
which  they  ought  to  have  attended ;  and  there  may  even  be 
cases  where  distinct  evidence  of  the  knowledge  at  least,  and 
acquiescence  of  each  such  creditor  may  be  required.  But,  con- 
sidering the  necessary  publicity  ofall  acts  under  a  sequestration, 
the  ample  opportunities  of  knowledge  afforded  to  the  claiming 
creditors,  and  the  duty  in  a  manner  incumbent  on  them  to  at- 
tend to  its  progress,  I  cannot  say  that,  in  such  circumstances  as 
occur  here,  where  the  retention  of  the  leases  and  feus  was  sanc- 
tioned by  a  series  of  general  meetings,  and  continued  for  a  pe- 
riod of  eight  or  nine  years,  during  which  the  feus  and  leases 
were  repeatedly  advertised  for  public  sale,  I  should  be  inclined 
to  lay  the  burden  of  proving  such  individual  knowledge  or  con- 
sent, directly  or  indirectly  on  the  pursuers.  And,  therefore, 
and  on  the  grounds  already  stated  or  referred  to,  I  hold  that  the 
retention  of  the  leases  and  leus  vras  not  in  this  case  an  act  of 
extraordinary  administration,  which  required  the  concurrence 
of  each  individual  creditor,  like  entering  into  a  new  speculation 
for  profit  or  loss,  with  the  funds  of  the  bankrupt  estate. 

'*  I  am  aware  that  the  question  proposed  to  us  is  of  an  ab- 
stract or  general  description ;  but  seeing,  from  the  papers  laid 
before  us,  to  what  circumstances  it  is  meant  that  the  answer 
should  apply,  I  cannot  but  eonsider  it  my  duty  to  give  an  an- 
swer having  reference  to  these  drcumstanoes ;  and  confess,  in- 
deed, that  I  am  unable  to  give  any  other  answer.  If  I  were  to 
answer  rigorously  in  terms  of  the  question,  I  should  say  generally, 
that  1  do  not  think  the  trustee,  acting  strictly  within  his  statu- 
tory powers,  could  ever,  by  his  own  acts,  bind  the  creditors  be- 
yond the  value  of  the  estate,  or  personally,  to  third  parties ; 
because  I  am  of  opinion  that  he  would  not  be  acting  within  these 
powers,  or  according  to  his  duty,  if  he  ever  did  any  thing  of  his 


own  authority,  by  which  they  could  be  so  bound.  But,  on  the 
other  hand,  I  should  say,  that  if  he  was  authorised  by  general 
meetings  to  adopt  or  continue  the  bankrupt's  current  contrscti 
with  tUrd  parties,  and  not  interpelled  by  any  complaint  or  dii- 
sent,  he  would,  in  almost  all  cases,  be  acting  within  his  statu- 
tory powers  in  so  doing,  and  would  then  bind  the  whole  cnnU* 
tors  personally  to  the  consequences. 

*'  I  am  perfectly  sensible,  that,  in  admitting  the  possibility 
of  any  exceptions,  and  reserving  the  effect  of  complaints  or 
dissents,  I  waive  giving  any  positive  opinion  on  what  seems  to 
be  put  to  us,  in  the  question  proposed,  as  an  abstract  proposi- 
tion in  law :  But  consistentiy  with  my  own  views  of  the  mstter, 
I  cannot  do  otherwise.  I  am  of  opinion^  that  there  is  no  abso- 
lute or  general  rule  of  law  on  the  subject.  I  think  that  the 
vote  of  a  general  meeting  will  bind  the  absent  creditors  (espe- 
cially where  there  is  no  dissent),  as  effectually  as  those  who  are 
present  and  concur,  to  all  acts  of  ordinary  administration ;  and 
I  know  no  general  canon  by  which  it  can  be  determined,  whether 
any  particular  act  comes  under  that  description  or  not,  without 
looking  to  the  whole  circumstances  of  each  particular  case.  In 
particular,  I  cannot  adopt  the  criterion  whidi  seems  to  be  indi- 
cated in  the  opinion  above  referred  to,  viz.,  that  every  resolu- 
tion which  goes  to  postpone  or  defer  the  immediate  or  speediest 
possible  distribution  of  the  estate,  must  be  held  eo  ip9o,  as  of  sn 
extraordinary  nature,  and  can  only  be  personally  binding  oa 
such  of  the  creditors  as  can  be  shown  to  have  individuaHy  con- 
curred in,  or  adopted  it.  Mice  and  difficult  questions  may  arise, 
no  doubt,  in  such  cases,  and  there  may  be  general  views  and 
considerations  which  may  be  very  useful  for  their  solution. 
But  not  considering  the  present  as  attended  with  much  diffi- 
culty, I  do  not  think  it  necessary  to  go  at  all  into  the  discus- 
sion. There  are  many  very  valuable  and  important  sugges- 
tions, however,  to  this  effect  in  the  opinion  of  Lord  Cumng- 
hame. 

"  IL  Upon  the  second  point  referred  to  us,  I  agree  (I  be- 
lieve with  all  the  other  Judges)  that  such  of  the  creditors 
as  are  personally  liable  to  the  pursuers,  are  liable  $inguK  in 
8oUdum,  They  are  joint  tenants,  or  vassals,  through  the  in- 
strumentality of  their  trustee,  and  must  be  answerable  accord- 
ingly." 

At  advising  on  9th  February/ 

Lord  Juitice-  Clerk, — My  Lords,  the  question  presented  to 
us  for  consideration  is  of  great  importance  in  Iwmkrupt  law. 
Looking  to  the  magnitude  of  the  questions  involved,  we  thought 
it  our  duty  to  take  the  assistance  of  our  brethren ;  and  in  ordirr 
to  relieve  them  from  the  anxiety  of  perusing  aJl  the  papers 
which  we  found  such  a  heavy  burden,  we,  by  a  note  of  explana- 
tion, confined  their  attention  to  those  portions  of  the  pleadings 
which  embrace  the  important  questions  submitted  to  them.  The 
first  question  presented  for  decision,  arising  out  of  the  opinions 
of  the  consulted  Judges,  is,  how  &r  a  trustee  under  a  seques- 
tration, and  acting  within  his  competency,  can  bind  himself, 
not  only  to  the  extent  of  the  value  of  the  estate  under  seques- 
tration, but  can  alsQ  bind  the  creditors  personally,  or  to  sn 
extent  beyond  their  interest  in  the  estate  ?  The  opinion  of/ovr 
of  the  Judges  consulted  upon  this  general  question,  is,  that  the 
trustee  cannot  bind  the  creditors,  and,  where  acting  within  his 
competency,  can  only  subject  the  estate.  On  the  other  general 
question  submitted,  whether,  supposing  the  creditors  liable, 
they  are  so  liable  sinffuU  in  toUdumf — the  four  consulted 
Judges  gave  an  opinion  in  the  affirmative.  The  only  other  two 
Judges  who  gave  their  opinions  (for,  owing  to  the  number  of 
parties  in  this  case,  certain  Judges  have  been  disqualified  by 
relationship  or  otherwise),  have  given  an  opinion  that  the  cre- 
ditors are  liable :  thus  differing  on  the  first  point  from  the  four 
other  Judges.  I  must  say  I  cannot  bring  my  mind  to  concur 
with  the  majority.  If  a  trustee,  legally  appointed  and  invested 
with  the  powers  given  by  the  Statute,  act  within  his  compe- 
tency, collecting  monies,  and  proceeding  to  discharge  his  whole 
duty,  it  is  said  there  is  no  principle  in  law  on  which  he  acting 

*  Lord  Moncrieff  was  called  in  to  make  up  a  quorum.  Lords 
Mcadowbank  and  Medwyn  being  disqualified. 
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bona  fide,  and  within  his  powers,  but  in  the  course  of  doing  so, 
incurring  loss  and  damage  towards  others  (such  as  a  landlord), 
shall  subject  creditors  beyoiid  the  value  of  the  estate.  A  trus- 
t(;e  may  say :  your  loss  and  damage  may  be  made  up  out  of  the 
bankrupt  estate ;  but  beyond  that  creditors  are  not  liable.  My 
opinion,  however,  is,  if  the  trustee  acts  within  the  powers  con- 
ferred by  Statute,-  and  with  concurrence  of  the  commissioners 
or  body  of  creditors  who  are  appointed  to  advise,  assist,  and 
direct  him ; — if,  in  so  acting,  he  shall,  in  reference  to,  or  in 
the  prosecution  of  duties  within  the  Statute,  occasion  loss  or 
damage,  or  do  any  thing  affecting  the  interest  of  third  piarfies, 
not  only  the  estate^  but  the  creditors  under  whose  sanction  and 
concurrence  he  acts,  must  be  liable.  If  there  be  extensive 
works,  for  example^  connected  with  the  leases  or  feus  of  land 
which  afford  coal  or  iron-stone, — and  if  the  trustee,  under  the 
control  of  the  creditors  on  the  sequestrated  estate  of  the  bank- 
rupt who  held  these  leases  and  feus,  and  carried  on  these  works^ 
finds  itnecessary  to  retain  the  property  for  a  certain  time,  with 
a  view  to  extricate  the  affairs,  or  consider  it  necessary  to  use 
these  appendages  of  the  works  (I  mean  the  leases  and  feus),  by 
using  the  coal,  &c.  for  the  purposes  of  the  estate,  and  if  a 
serious  loss  is  sustained  to  the  superior  or  landlord,  I  think,  on 
principles  of  law,  and  soUd  grounds  of  eqmtj  and  justice,  that  it 
is  no  answer  to  a  claim  of  damage  to  say,  there  is  the  bankrupt 
estate,  make  the  roost  of  it — we,  the  creditors,  are  not  respon- 
sible :  look  not  to  us  for  making  up  the  loss  and  damage.  In 
short,  I  cannot  arrive  at  the  conclusion,  that  the  value  of  the 
estate  is  the  limit  of  their  responsibility.  If  a  trustee  do  what 
is  not  warranted :  If  be  act  behind  the  back  of  the  creditors,  or 
conceal  from  them  what  he  is  doing,  that  is  wholly  different  from 
a  trustee  acting  within  his  province,  and  with  the  approbation 
of  the  creditors  at  large.  Bat,  if  I  understand  the  opinion  of 
the  four  Judges  right,  they  say,  that  in  that  case  a  trustee  can- 
not bind  beyond  the  value  of  the  estate.  Applying  these  general 
observations  to  this  case,  let  us  look  to  what  occurred  here ; 
and  that  goes  into  the  general  history  of  these  works — (his  Lord- 
ship stated  the  leading  facts  from  the  papers).  It  was  a  great 
company.  The  Wilsons  found  it  for  their  advantage  to  acquire 
the  feus ;  in  the  same  way,  it  was  essential  to  enter  into  a  long 
lease  of  land,  to  be  used  along  with  the  works.  It  is  distinctly 
admitted  by  Cadell  and  others,  that  the  lease  and  feus  were  ap- 
pendages of  the  iron  factory.  The  company  became  embarrassed, 
but  fortunate  for  it  it  would  have  been^  if  the  concern  had  been 
allowed  to  take  its  course,  as  it  would  have  been  better  to  have 
allowed  sequestration  at  once.  But  a  party  came  forward  and  ad- 
vanced large  sums,  and  obtained  a  trust-deed  for  his  security,  un- 
der which  be  was  legally  invested.  Wilson  was  allowed  to  con- 
tinue to  manage  the  works,  but  without  success;  for,  in  1812, 
sequestration  became  inevitable  and  Was  awarded.  Then,  a  ques- 
tion arose,  in  which  the  parties,  under  their  trust-deed,  insisted 
that  they  could  not  be  disturbed  by  the  award  of  sequestration, 
which  should  not  afiect  the  interest  of  those  who  had  rights  under 
the  trust-deed.  It  was  decided,  however,  that  the  trustees  under 
the  private  deed  must  surrender  and  give  up  every  thing.  The 
trustee  under  the  sequestration  got  investiture  of  the  whole :  he 
made  up  his  dtle,  and  took  possession  of  the  leases.  After  taking 
these  steps,  meetings  of  the  creditors  were  called,  and  the  trus- 
tee, Mr  Fraser,  brought  under  their  view,  and  explained  every 
thing  to  the  creditors,  in  particular,  that  it  was  of  immense  im- 
portance, with  a  view  to  the  advantageous  disposal  of  the  works, 
that  they  should  be  kept  a-going.  Authority  was  given  to  keep 
the  works  a-going :  He  used  the  coal  of  Climpy,  and  went  on  as 
the  company  did.  Probably  ^ve  thousand  tons  of  cools  were 
raised  and  applied  to  the  works,  or  sold  when  the  works  were 
not  going.  There  was  no  immediate  sale ;  but  afterwards^  the 
concern  was  brought  to  a  stand  still,  and  the  quesHon  arose, 
how  the  property  was  to  be  disposed  of?  Now,  it  is  important 
to  observe,  that  reports  were  submitted  by  the  trustee  to  the 
creditors.  They  directed  measures  with  a  view  to  a  sale,  and  * 
the  whole  was  advertised,  including  the  lease  and  feu,  so  as  to 
moke  the  offer  more  tempting.  That  went  on  repeatedly  for  a 
tract  of  time.  In  the  meantime,  the  daim  was  made  for  the  rents 
and  feu-duties,  and  immediate  payment  demanded.  Litigation 
began  in  the  Inferior  Court  and  here,  and  a  submission  was 


entered  into,  with  the  knowledge  of  the  creditors,  to  Mr  Cock- 
burn,  who  found  in  &vour  of  Mr  Crawford's  trustee,  and  also 
for  a  large  sum  in  favour  of  Mr  Fraser,  and  fixed  the  balance, 
for  which  he  gave  an  award.  Even  those  proceedings  did  not 
a>vake  the  creditors  from  their  slumber :  they  dreamt  that  the 
award  was  conclusive,  and  thought  the  questions  at  an  end. 
The  property  passed  info  other  hands,  and  different  actions 
were  raised  against  the  trustee,  containing  also  conclusions 
against  him  personally.  That  process  depended  before  Lord 
Medwyn,  who  pronounced  the  articulate  interlocutor  quoted  in 
the  papers.  This  deliberate  judgment  was  adhered  to,  aiid  was 
affirmed  by  the  House  of  Lords,  although  it  was  taken  to  ap- 
peal under  unfavourable  circumstances, — a  new  trustee  haviqg 
been  appointed  in  Fraser's  room.  The  personal  conclusioa 
against  the  trustee  was  abandoned  early.  Now,  in  these  drr 
cumstances,  the  present  action  was  brought  against  Cadell  and 
another  creditor ;  but  we  found  that  two  ought  not  to  be  selected^ 
and  that  all  the  creditors  ought  to  have  been  called.  Then  it  was 
strongly  urged^  that  Lord  Medwyn*s  judgment  was  res  judicata; 
but  I  was  not  of  that  opinion,  for  it  did  not  decide  this  ques- 
tion. But  upon  the  question  itself,  I  go  on  the  plain  ground* 
looking  to  the  way  and  manner  in  which  this  concern  was 
managed,  whether  in  expectation  of  benefit  or  not,  is  of  no  con- 
sequence. It  is  not  a  satisfin;tory  answer  by  the  aeditors  ttf 
say,  that  notwithstanding  this,  you  (the  pursuer)  have  no  claim 
against  us ; — you  must  be  contented  with  the  estate.  I  can 
find  no  principle  for  this.  It  is  no  answer  to  say,  this  was  a 
speculation ;  for  if  so,  it  was  a  speculation  to  tempt  offerers. 
But  it  was  a  speculation  also  to  retain  feus  in  their  possession, 
so  as  to  enhance  a  sale  of  the  works.  That  was  held  out  till 
1820,  to  attract  purchasers.  Then  the  property  vras  aban- 
doned :  hence  the  inquiry,  what  the  loss  sustained  by  the  pur- 
suer, for  which  the  defenders  are  liable,  is  ?  I  think,  on  princi- 
ple, all  that  the  pursuer  is  entitled  to  demand,  is  reparation  for 
loss  of  property.  What  has  been  the  injury  sustained  by  these 
parties  throwing  back  the  estate?  The  answer  is  complete, 
that  if  the  defenders  were  cognizant  in  sanctioning  the  proceed- 
ings, they  must  be  liable,  as  no  personal  decemiture  can  pass 
against  the  trustee.  Suppose,  in  the  bankruptcy  of  a  West 
Indian  house,  where  there  are  little  funds,  there  is  a  claim  against 
another  house :  This  is  submitted  to  the  creditors,  and  the  trus- 
tee obtains  their  sanction,  and  takes  proceedings,  which  end  in 
a  loss,  and  cause  a  counter  daim  against  the  parties.  The  cre- 
ditors, in  such  a  case,  would  be  responsible.  It  would  be  no 
answer  to  say,  betake  yourself  to  the  estate.  I  can  conceive  a 
variety  of  such  cases,  where  the  management  has  been  sanc- 
tioned by  the  parties,  and  where  the  principles  that  would  ap- 
ply, are  completely  consonant  with  these  views.  If  it  was  for 
the  benefit  of  the  creditors  to  check  Mr  Fraser  in  his  manage- 
ment, or  if  Mr  Fraser  violated  his  duty,  it  was  the  duty  of  the 
creditors  to  have  shaken  themselves  dear  of  Mr  Fraser,  or  to 
have  complained  to  the  Court  and  had  him  removed.  But  that 
was  not  done.  Besides,  it  was  brought  under  their  view  after 
the  award,  which  shows  that  they  did  not  repudiate,  but  con- 
firmed and  homologated  his  proceedings.  Every  thing  Fraser 
did  was  within  his  competence  and  duty,  and,  therefore,  I  can- 
not concur  in  the  opinion  of  the  four  Judges. 

Lord  Glenlee, — I  am  afraid  I  must  have  mistaken  the  object 
of  this  advising.  I  thought  our  attention  was  to  be  confined  to 
the  general  questions  submitted,  as  two  abstract  questions  for 
the  opinion  of  the  other  Judges,  and  raly  in  that  view,  and  not 
in  refereaee  to  the  fiicts  of  the  case.  I  am  satisfied  that  two 
general  propositions  would  embrace  the  whole  points  of  diffi- 
culty in  this  case.  Accordingly,  the  first  question  was  put, 
independent  of  any  drcumstances,  and  has  been  answered 
with  great  distinctness — (here  his  Lordship  quoted  the  first 
part  of  the  answer).  I  do  not  consider  myself  at  liberty  to  go 
into  the  drcumstances,  but  my  opinion  is,  that  there  is  no  lia- 
bility of  the  creditors  personally.  When  we  talk  of  an  obliga- 
tion, such  as  in  ordinary  cases  of  associations  for  profit  and  loss, 
we  have  always  had  the  obligation  that  each  shall  be  liable  stn- 
ffuli  in  solidum.  And  we  have  always  looked  at  it  as  if  there 
was  an  express  mandate,  or  an  implied  mandate  from  each  party. 
But  it  is  different  where  the  subject  is  laid  to  belong  to  oU  alike. 
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and  where  there  are  no  termini  habilet  for  an  implied  mandate. 
It  is  much  like  the  case  of  a  jactus  levanda  navis  causa.  Per- 
sons are  there  liable  pro  rata  fur  the  loss  occasioned  on  goods 
thrown  overboard  for  the  general  benefit.  There  is  nothing 
in  the  Bankrupt  Statute  putting  the  trustee  in  the  situation 
of  B  manager  of  a  company,  and  there  is  nothing  to  bind  the 
creditors  beyond  their  respective  interests.  Upon  the  second 
question,  I  am  also  of  opinion  with  the  four  consulted  Judges. 
If  all  or  part  of  the  creditors  are  liable,  in  consequence  of  au- 
thority given  to  the  trustee,  although  be  were  to  exceed  bis 
powers,  they  are  all  liable  in  solidum*  A  question  may  arise 
nere,  bow  they  have  given  authority  to  subject  themselves?  And 
that  leaves  us  to  inquire  what  creditors  have  put  themselves  in 
that  situation.  So.  on  the  whole,  without  entering  into  what 
may  be  the  result,  I  incline  to  concur  with  the  four  Judges. 

Lord  Moncreiffi — It  appears  to  me  that  a  most  material  ques- 
tion of  bankrupt  law  is  here  to  be  decided  by  us.  But  I  may 
state  what  occurs  to  me  also  on  the  preliminary  points.  l$t. 
There  is  nothing  in  the  objection  to  the  title  of  the  pursuer,  even 
though  it  was  competent  at  the  stage  at  which  it  was  stated.  It 
rests  upon  an  assignation  to  a  security.  But,  \»t,  that  was  but 
a  burden,  the  radical  interest  being  in  Wilson  and  Son ;  and, 
fid,  I  am  satisfied  the  debt  was  paid  and  settled  by  decree  in  the 
arbitration.  The  next  point  is  that  of  ret  Judicata,  The  ques- 
tion is,  not  whether  the  creditors  so  adopted  the  leases  and  feu 
as  to  give  the  landlord  a  right  of  action  against  them.  That 
was  not  settled  by  Lord  Medwyn.  But  the  question  here  is, 
whether  there  is  personal  liability  by  the  creditors  ?  It  may  be 
part  of  the  question,  but  will  not  settle  the  different  questions 
of  liability.  Some  may  be  personally  liable  as  tenants.  Some 
might  have  known  that  there  were  no  funds.  The  pursuer  may 
have  constituted  his  debt,  hoping  to  bring  an  action  afterwards 
against  the  creditors.  But  the  last  decision  of  the  Court  in  this 
litigation  imports  that  there  was  no  ret  Judicata.  I  am  of  opinion 
that  the  creditors  cannot  be  made  liable,  in  the  terms  of  their 
own  trust-deed.  There  is  no  such  conclusion  libelled,  and  the 
creditors  are  not  called  as  acceding  to  the  trust.  The  grounds 
here  are  distinctly  limited :  See  the  summons,  page  twenty- 
eight  I  say  this,  because  Lord  Jeffrey  seems  to  think  the 
words  sufficient  to  cover  this  plea.  But  the  affairs  were  taken  out 
of  their  bands  by  the  force  of  law.  The  rents  and  feu-duties, 
from  1B17  and  downwards,  did  not  accrue  during  the  trust,  but 
bave  emerged  since  the  trust.  Therefore,  the  creditors  are  not 
responsible  for  rents  and  duties  while  another  was  in  possession, 
by  the  acquiescence  of  the  landlord.  The  proceedings  of  the 
trust  msy  be  material,  but  this  is  different  from  inferring  liabi- 
lity. But,  on  the  first  question  put  to  the  Judges,  whether  the  cre- 
ditors are  personally  liable  by  the  act  of  the  trustee  taking  and 
holding  possession  of  this  property?  independent  of  the  question, 
what  special  acts  would  subject  the  creditors  ?  which  would  be 
a  separate  question.  What  will  subject  the  trustee  and  creditors 
personally  for  the  whole  rents?  It  is  impossible  to  look  at  this 
question  but  as  difficult  and  important.  The  consequences 
must  be  serious  ;  for,  as  I  understand  the  judgment  of  the  Lord 
Ordinary,  it  makes  all  creditors  lodging  claims  liable  as  tenants 
and  feuars  in  perpeiuum.  If  this  be  right  in  principle,  a  credi- 
tor lodging  a  claim  for  £10,  would,  without  any  act,  by  merely 
knowing,  or  even  without  knowing,  of  the  existence  of  the  feu, 
subject  himself  to  enormous  liabilty.  No  opposition  would  avail 
him,  for  if  the  trustee  and  a  msjority  were  of  opinion  that  a  cer- 
tain thing  should  be  done,  be  would  be  liable.  Supposing  cre- 
ditors could  interfere,  db  jodgmcnt  of  the  Court  might  confirm 
what  was  done.  But  could  ne  withdraw  his  claim,  so  as  to  li- 
berate him  ?  It  might  be  a  large  debt,  and  the  party,  if  put  to  it, 
must  either  give  up  his  debt,  or  take  the  chance  of  liability  for 
any  loss  to  be  incurred.  Might  the  property  be  thrown  up  ?  I  think 
not ;  for  it  has  been  held  not  competent  to  abandon  a  feu,  and  the 
superior  would  be  entitled  to  hold  by  the  feuars.  It  is  import- 
ant,  in  considering  the  Bankrupt  Statute ;  for  if  proceedings  of 
tt  temporary  nature  have  this  effect,  they  would  render  the  se- 
questration interminable,  as  long  as  leases  exist.  On  the  other 
liand,  on  a  tenant  becoming  bankrupt,  the  landlord  has  rights 
Mnder  the  contract,  or  is  entitled  to  damages ;  but  if  a  trustee  can- 
not give  back  the  property,  if  the  feu-duties  be  not  paid,  the  supe- 
rior has  his  remedy ;  but  if  the  trustee  continue  to  pay,  I  do  not 
see  that  the  landlord  can  suffer.     These  considerations  make  the 


question  of  importance.    In  the  common  case  of  goods  delivered, 
and  the  price  not  paid,  the  ordinary  consequence  is,  that  the  cre- 
ditor ranks,  or  that  the  landlord  or  superior  may  have  a  prefer- 
ence for  arrears  or  feu-duties  arising  from  the  nature  of  his  con- 
tract.   There  is  no  personal  redress  against  creditors ;  the  only 
real  difference  is,  that  it  is  a  competition  for  arrears,  in  which 
the  landlord  is  preferable.     The  landlord  or  superior  may  have 
a  preference  for  fen-duties  arising  from  the  nature  of  the  con- 
tract, or  he  may  remove  the  tenants  or  vassals  by  decreet  ob  non 
iotutum  canonem.     All  that  was  found  in  the  case  of  Nisbet's 
Trustees,  10th  December  1802,  was,  that  the  trustee  and  the 
creditors  cannot  take  up  the  bankrupt's  lease,  without  admitting 
the  landlord  to  daim  preferably  on  the  sequestrated  estate  for 
arrears  of  rent.     Accordingly,  nothing  can  be  said  here  against 
such  preference,  if  there  be  any  funds  for  the  purpose.    Bat 
the  question  still  remains,  if  any  thing  remain  to  be  given,  and  if 
not,  if  the  creditors  be  liable?    If  we  look  into  the  specialties, 
we  find  that,  in  1820,  there  was  a  meeting  of  creditors,  at  which 
a  report  by  the  trustee  was  read  and  considered  ;  and  io  that  re- 
port this  extraordinary  circumstance  occurred,  that  there  is  a 
statement  that  the  superior  had  raised  a  declarator  of  irritancy 
ob  non  sotulum  canonem,  and  that  the  trustee  had  the  ineffable 
folly  to  put  in  a  defence  in  that  action,  and  the  declarator  of  irri- 
tancy was  dismissed,  at  a  moment  when  the  managing  trustee  bad 
actually  no  funds ;  and  thus,  in  the  award  of  Mr  Cockbun«,  it 
was  found,  upon  balancing  the  mutual  accounts  between  Mr  Craw- 
ford's  trustee  and  the  Wilsontown  trustee,  that  the  latter  had  • 
counterbalancing  claim,  and  thus  the  parties  were  mutually  dis- 
charged of  all  claims  competent  under  the  processes  submitted, 
including  the  declarator  of  irritancy.     Looking  to  the  views  of 
the  creditors  who  were  present,  it  appears  that  they  came  to  the 
resolution,  that  no  farther  resolution  in  regard  to  the  funds  was 
necessary.     It  is  really  material  to  third  parties  to  bear  in  mind 
what  appears  on  the  minutes  of  the  meetings.     In  June  1812, 
sequestration  was  awarded.    In  the  end  of  1812,  the  works  were 
stopped.      The  last  meeting  in  that  year  was  in   September 
1812.     There  was  no  other  meeting  till  1820.     In  consequence 
pf    the  creditors  being  thwarted,   perhaps,   no   farther  meet- 
ing took  place  till  1820.     During  the  whole  of  this  period,  ibe 
actings  of  the  creditors  were  very  slight  indeed.     However,  we 
must  come  to  the  question  on  principle,  and  it  is  a  very  difficult 
one.     The  opinion  of  the  four  Judges  is  distinct  on  the  first 
point ;  for,  not  wishing  to  perplex  them,  we  put  the  question  io 
the  form  of  an  abstrsct  proposition.    If  that  opinion  had  stopped 
at  the  end  of  the  first  paragraph,  it  would  have  been  sufficient. 
I  concur  in  that  part  of  the  opinion.     *<  Taking  possession**  of 
the  property  of  tne  bankrupt  estate  gives  him  no  power  to  bind 
the  creditors.     But,  in  the  end  of  the  opinion  upon  the  first 
question,  a  different  case  is  Supposed,  viz.,  that  the  trustee  shall 
not  act  within  his  province,  but  shall  carry  on  any  undertaking 
of  the  bankrupt  as  a  speculation  for  their  behoof.     "  In  that 
case,"  (here  his  Lordship  quoted  the  remainder  of  the  paragraph). 
I  agree  in  principle,  that  if  the  trustee  act  beyond  his  province, 
but  with  authoritv  of  the  creditors,  he  will — I  do  not  say  be- 
come personally  liable, — but  will  subject  the  creditors :  they  be- 
coming liable  along  with  him,  like  members  of  a  private  asso- 
ciation.    But  the  difficulty  is,  if  the  trustee  acring  within  his 
competency  shall  enter  upon  the  occupancy  of  the  subject,  in 
trying  to  make  the  most  of  the  work.     This  may  happen  where 
the  landlord  may  be  unwilling  to  tuke  back  a  lease.     Would  the 
creditors  there  be  liable,  from  the  mere  occupancy  by  the  trustee, 
to  make  the  most  of  the  subject  ?     The  difficulty  is  in  that  part 
of  the  opinion,  how  long  a  possession  may  be  held  by  the  trus- 
tee, without  subjecting  the  creditors?     What  time  shall  be  held 
as  a  mere  carrying  on  of  the  work,  without  the  occupancy  be- 
coming of  a  speculative  nature?     How  long  will  there  be  a  rea- 
sonable tentative  occupancy?     When  does  speculation  liegin? 
How  is  this  to  be  determined  ?     1  am  afraid  it  must  be  decided 
on  a  broader  principle  than  it  is  decided  on  in  the  first  part  of 
the  opinion.     Here  the  question  is  **  if  the  trui^tee  acting  within 
his  competency,"  &c.     Looking  at  this  view,  it  is  remarkjble 
that  the  pursuer  in  his  summons  and  in  the  record,  takes  up  the 
case,  and  maintains  that  the  trustee  was  acting  without  his  com- 
petency.    That  is  extraordinary   and  raisest  the  greatest  diffi- 
culty in  the  case.      But  the  question  still  is,   If  this  was  .i 
statutory  act  dune  by  the  trustee?     Much  is  said  on  tbe  fact*, 
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whether  the  creditors  knew  what  was  doing.  I  have  shared  in 
the  surprise  of  the  pursuer,  at  the  statement  that  some  did  not 
know.  That  is  astonishing,  when  we  read  what  was  done  by 
them,  and  look  to  the  disposition  to  the  trustee,  the  meeting  in 
1820,  and  the  decree-arbitral.  There  are  other  cases  in  which 
want  of  knowledge  may  be  more  reasonably  stated.  In  some  of 
them  there  was  no  knowledge ;  and  if  the  statutory  power  be 
held  to  bind,  the  question  whether  they  knew  or  not  becomes  im- 
portant. That  case  is  on  the  supposition  of  the  trustee  acting 
without  his  competency.  There  would  be  room  for  a  special 
inquiry,  what  claims  were  in  that  situation,  and  these  are  dis- 
cussed in  the  special  cases  lodged  for  several  defenders.  Another 
case  may  be  raised,  that  of  creditors  who  have  put  in  no  claims, 
but  have  attended  meetings.  There  may  be  a  difficulty  there; 
but  I  sav  I  doubt  if  a  creditor,  by  attendance  and  lodging  no 
cl»im,  will  subject  himself.  A  creditor  is  entitled  to  go  and  at- 
tend, to  see  what  he  is  to  get  before  involving  himself.  It  would 
be  a  dangerous  stretch  of  the  Statute,  to  hold  that,  acting  within 
bis  powers,  he  should  bind  the  creditor  in  such  circumstances. 
Here  it  may  be  remarked,  that  no  possession  was  taken  under  tm 
Bankrupt  Statute  then  in  force,  by  which  the  trustee  was  bound 
to  take  possession  of  the  subject  before  he  could  consult  the  cre- 
ditors,^ in  virtue  of  his  powers  under  the  Statute.  There  is  an 
essential  difference  betwixt  the  case  of  a  trustee  in  a  sequestration, 
and  a  trustee  under  a  private  trust.  The  case  of  Grieve  v.  Lord 
Abercom,  arose  out  of  a  private  trust ;  the  creditors  under  which 
may  become,  as  it  were,  a  private  company,  and  be  liable  accord- 
ing as  the  case  may  be.  A  sequestration  is  entirely  different ; 
for  the  Statute  places  the  property  in  the  trustee,  who  is  chosen 
under  fixed  rules,  responsible  to  this  Court,  holding  by  adjudi- 
cation ;  and  he  is  placed  so,  that  be  acts  with  the  view  of  extri- 
cating the  process  of  sequestration,  under  the  direction  of  the 
Court,  and  not  otherwise ;  and  he  acts  for  the  general  benefit  of 
all  parties  therein.  But  is  it  to  be  said,  that  if  a  trustee  take  up 
the  property  of  the  bankrupt,  and  thus  subject  the  estate  to  prior 
or  preferable  burdens,  it  shall  be  held  as  having  been  done  by 
mandate  of  the  creditors?  There  is  no  authority  for  this. 
Throughout  the  whole  cases,  every  one  is  of  the  most  marked 
character.  There  is  a  clear  difference  recognised  betwixt  the 
case  of  property  already  in  the  bankrupt,  and  the  case  where 
the  trustee,  by  authority  of  the  creditors,  enters  into  new  leases. 
Taking  possession  of  an  inn,  for  example,  as  in  the  case  of  Bland 
r.  Short.  It  was  not  the  possession  of  the  inn  that  made  the 
creditors  liable.  It  was  the  new  contract,  io  respect  of  their 
authorising  the  bankrupt  to  keep  open  and  manage  the  inn. 
And  so  in  every  one  of  the  cases.  (  His  Lordship  here  refer- 
red to  some  of  the  other  cases  quoted  in  the  papers,  to  illustrate 
the  distinction  betwixt  a  trustee  merely  holding  the  property  of 
the  bankrupt  for  the  purpose  of  realization,  and  that  where  cre- 
ditors authorise  it  to  be  taken  up  on  speculation  or  for  advan- 
tage. )  As  to  creditors  being  found  liable  in  a  litigation,  one 
class  of  cases  is,  where  the  trustee  raises  an  action  to  obtain 
something  for  the  estate.  There  he  enters  into  a  new  contract, 
and  should  be  sure  that  he  has  funds,  and  is  bound  to  know  that 
he  has  funds.  The  trustee,  as  in  the  English  cases  quoted,  was 
held  liable,  because  he  entered  into  a  new  contract.  Another 
class  of  cases  is,  where  a  litigation  has  been  already  raised,  pre- 
vious to  the  sequestration,  and  there  a  question  is  raised,  whe- 
ther the  trustee  is  to  be  subjected  in  the  whole  expenses  by 
simply  sisling  himself,  or  thereby  to  give  the  party  a  preference, 


or  if  that  part  of  the  expenses,  previously  incurred,  be  allowed 
to  stand  as  a  debt  against  the  estate  ?  Your  Lordship  suggested 
a  case  of  difficulty.  You  supposed  that  the  bankrupt  estate  of  a 
West  Indian  house  had  a  claim,  as  is  believed,  against  another, 
and  the  trustee  resolved  to  raise  an  action  for  its  recovery :  Your 
Lordship  asked  if  the  creditors  would  be  liable,  in  the  event  of 
the  action  being  lost,  with  expenses  ?  I  answer,  that  creditors 
would  be  liable.  It  is  within  his  competency  in  one  sense,  but 
then  he  was  not  taking  possession  of  a  subject  already  in  the 
bankrupt.  And  if  it  be  not,  he  ought  to  take  care  that  he  has 
all  parties  bound.  To  enter  upon  a  litigation,  is  like  entering 
on  a  speculation.  If  a  trustee  enter  on  such,  and  the  creditors 
sanction  it,  it  is  a  case  of  new  contract :  It  is  going  into  a  doubt- 
ful precarious  question.  It  may  be  said  it  was  so  in  the  present 
case.  But  I  see  it  no  where  intended  that  the  creditors  should 
carry  on  the  works,  and  that  in  perpetuity.  It  was  not  for  want  of 
coal  that  the  coal-work  in  question  was  used,  but  because  it  was 
more  easily  worked  than  the  coal  on  the  company's  own  proper- 
ty. But  grant  that  it  was  so  intended,  the  motive  was  that  it 
would  be  advantageous  till  the  works  were  sold.  The  thing 
was  done  in  regard  to  property  in  the  possession  of  the  bankrupt 
at  the  time  of  the  sequestration,  and  was  not  a  speculation.  I  can- 
not consider  this  in  the  light  of  a  speculation  possession  :  the 
trustee  only  acting  as  he  was  bound  to  do,  by  taking  possession 
under  the  bankrupt  Statute.  His  Lordship  further  stated,  that 
he  concurred  with  the  unanimous  opinion  upon  the  second  ques- 
tion, and  that  he  was  prepared,  if  called  on,  to  state  his  opinioa 
upon  the  other  points  argued  in  the  papers. 

The  Court  (9th  March  1838,) 

"  Recal  the  interlocutor  of  the  Lord  Ordinary;  repel  the  objec- 
tions to  the  title  of  the  pursuers :  But  find  that  the  trustee,  acting 
within  his  competence  as  such,  and  executing  the  powers  of  the 
Statute,  in  taking  possession  of  the  property  of  the  bankrupt, 
can  only  bind  the  estate  committed  to  his  charge ;  and  that  the 
Statute  gives  him  no  power,  by  such  act  of  taking  possession  of 
the  bankrupt  estate,  to  bind  the  creditors  personidly,  or  to  an  ex- 
tent beyond  their  interest  in  that  estate :  Therefore,  find  that  in 
so  far  as  the  pursuers  have  pleaded  on  the  record,  and  maintained 
in  argument,  that  the  defenders,  or  any  of  them,  are  personally 
liable  for  the  actings  and  proceedings  of  the  trustee,  in  assuming 
and  holding  possession  of  the  subjects  of  lease  and  feu  in  this 
case,  within  bis  powers  and  competence  under  the  Statute,  the 
defenders  are  not  so  liable,  in  consequence  of  such  actings  of  the 
trustee,  and  to  this  effect  sustain  the  defence;  but  remit  to 
the  Lord  Ordinary  to  hear  parties  on  any  other  ground  of  liabi- 
lity which  may  be  alleged  to  be  raised  against  the  defenders  by 
the  summons  and  record ;  and  reserve  the  consideration  of  all 
questions  as  to  expenses  hinc  inde." 

Lord  Ordinary^  Jeffrey. — Act,  Dean  of  Faculty  (Hope), 
Milne. — Alt,  Solicitor-General  (Rutherfurd),  A.  Dunlop,  H. 
J.  Robertson,  Bruce,  Whigham,  Monro.  —  Greig  and  Morton, 
W.S.,  Pursuer* i  Agents;  John  Kermack,  W.S.,  CadeU  and 
Others*  Agent;  J.  T.  Mowbray,  W.S.,  John  Mowbray  and 
Others'  Agent ;  James  Hope,  W.S.,  Dr  Harems  Trustees  and 
S,  B.  Hares  Agent;  Thomson  Paul,  W.S.,  Wood:s  Trustee*s 
Agent;  Gibson- Craigs,  Wardlaw  and  Dalziel,  W.S.,  Bruntcn*s 
TViurees'  Agents Mr  Thomson,  Ckrh f  J.D.M.] 
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Whole  Court. 

No.  178. — Thomas  Robebt  Eabl  op  KisnoviA^and 
RoBEBT  Young,  Pursuers^  v.  John  Ferguson  and 
Otetbbs,  constituent  Members  of  the  Presbytery  of 
the  Parish  of  Auchterarder,  The  Heritors  of  the 
Parish  of  Auchterarder,  and  the  Collector 
of  the  Ministers'  Widows'  Fund,  Defenders, 

Jurisdiction — Civil  and  EcclesiaBtical — Competency — Process 
— Relevancy — Summons— Patron — Statutes,  1567,  c.  6  and 
7;  1578,  c.  61 ;  1581,  c.  99;  1584,  c  129,  131,  182;  1592, 
c.  116,  117;  1690,  c.  1,  rescinding  1669;  1690,  c.  5,23; 
10  Anne,  c.  12,  1711 ;  Act  of  Assembly,  1834;  5  Geo.  1. 
c.  29.  §  8,  9 — The  General  Assembly  of  the  Church  of  Scot- 
land passed  an  interim  act,  declaring  that  it  was  a  fundamental 
principle  of  the  Church,  that  no  pastor  should  be  intruded  on 
any  congregation,  contrary  to  the  will  of  the  people.  Subse- 
quent  to  that  interim  act,  a  presentee  to  a  vacant  charge,  after 
preaching  before  the  congregation,  obtained  a  call  signed  by 
three  persons,  but  the  Presbytery,  in  conformity  with  the  priw- 
ciple  embodied  in  the  act^  and  relative  regulations  thereto  ap^ 
pended,  without  taking  the  presentee  on  trial,  rejected  him,  in 
respect  that  a  majority  of  the  male  heads  of  families  in  com* 
munion  with  the  church  of  the  vacant  parish,  had,  without 
assigning  special  reasons,  personally  delivered,  in  presence  of 
the  Presbytery,  their  dissent  or  disapproval  of  the  presentee. 
In  an  action  brought  at  the  instance  of  the  patron  and  pre-- 
sentee,  to  have  it  found  that  the  Presbytery  had  illegally  rejected 
the  presentee,  and  that  they  were  bound  to  take  him  on  trial, 
and  to  admit  him  if  found  quailed — Held  (by  a  majority  of 
the  whole  Judges,  after  a  hearing  in  presence),  f  l.J  That  the 
matter  at  issue  was  within  the  jurisdiction  of  the  Court  of 
Session :  (%)  That  the  patron  had  validly  presented,  and 
therefore  the  action  was  competent,  as  directed  against  the 
Presbytery,  in  reject  that  the  Presbytery  is  hound  and 
astricted  to  take  on  trial  a  qualified  person  presented  by  the 
patron :  (3.)  That  the  Presbytery,  by  refusing  to  take  trial  of 
the  presentee*s  qualifications,  and  rejecting  him  on  the  sole 
ground  that  a  majority  of  the  male  heads  of  families  in  com- 
munion with  the  church  dissented,  had  acted  illegally,  in  viola- 
tion of  their  duty,  to  the  hurt  and  prejudice  of  the  pursuers, 
and  contrary  to  the  provisions  of  certain  Statutes,  more  parti" 
pularbf  contrary  to  those  of  10  Anne,  c.  12 —  The  Court  de- 
cerned and  declared  accordingly. 

On  31  St  May  1834,  the  General  Assembly  of  the 
Church  of  Scotland,  after  discussion,  approved  of  the 
following  as  an  overture  to  be  transmitted  to  the  seve- 
ral presbyteries,  under  the  Barrier  Act,  for  their  opi- 
pion,  and  at  the  same  time  converted  the  overture  into 
an  interim  apt.     By  that  act  the  General  Assembly 

9'  declare,  That  it  is  a  fundamental  law  of  this  Church,  that  no 
pastor  shall  be  intruded  on  any  congregation  contrary  to  the 
will  of  the  people ;  and,  in  order  that  this  principle  may  be 
carried  into  full  effect,  the  General  Assembly,  with  the  consent 
of  a  majority  of  the  Presbyteries  of  this  Church,  do  declare, 
enact,  and  ordain,  that  it  shall  be  an  instruction  to  Presbyteries, 
that  if,  at  the  moderating  in  a  call  to  a  vacant  pastoral  charge, 
the  major  part  of  the  male  heads  of  families,  members  of  the 
vacant  congregation,  and  in  full  communion  with  the  Church, 
ghall  disapprove  of  the  person  in  whose  favour  the  call  is  pro- 
posed to  be  moderated  in,  such  disapproval  shall  be  deemed 
sufficient  ground  for  the  Presbytery  rejecting  such  person,  and 
that  he  shall  be  rejected  accordingly,  and  due  notice  thereof 
forthwith  given  to  all  concerned ;  but  that,  if  the  major  part  of 
the  said  heads  of  families  shall  not  disapprove  of  such  person  to 
he  their  pastor,  the  Presbytery  shall  proceed  with  the  settle- 
ment according  to  the  rules  of  the  Church  :  And  farther  de- 
clare, that  no  person  shall  be  held  to  be  entitled  to  disapprove 
as  aforebaid,  who  shall  refuse,  if  required,  solemnly  to  declare, 


in  presence  of  the  Presbytery,  that  he  is  actuated  by  no  fiictious 
or  malicioufl  motive,  but  solely  by  a  conscientious  regard  to 
the  spiritual  interests  of  himself  or  the  congregation. 

**  The  General  Assembly  agree  to  transmit  the  above  over- 
ture to  Presbyteries  for  their  opinion,  and  without  a  vote, 
convert  the  same  into  an  interim  act." 

Appended  to  the  above  overture  there  was  a  set  of 
regulations,  which  were  framed  with  a  view  to  carry 
the  views  of  the  Assembly  into  efibot ;  and,  along  with 
the  overture  or  interim  act,  these  regulations  were 
likewise  transmitted  to  the  presbyteries  for  their  opi- 
nion. The  proposed  regulations  were  of  the  following 
nature : 

"  Whereas  the  General  Assembly  have  declared,  enacted, 
and  ordained,  in  terms  of  their  Act,  passed  in  the  sederunt  of 
31st  May  ult.,  on  the  subject  of  the  moderating  in  of  calls;  and 
whereas  it  is  necessary,  for  the  better  regulating  the  forms  of 
proceeding  under  that  Act,  that  some  precise  and  definite  rules 
should  be  laid  down,  the  General  Assembly  do  therefore,  with 
the  consent  of  a  majority  of  the  Presbyteries  of  this  Church,  de- 
clare, enact,  and  ordain,  that  the  follpwing  directions  and  regu- 
lations shall  be  observed : 

"  1.  That  when  any  Presbytery  shall  have  so  far  sustained 
a  presentation  to  a  parish,  as  to  be  prepared  to  appoint  a  day  for 
moderating  in  a  call  to  the  person  presented,  they  shall  appoint 
one  of  their  own  number  to  preach  in  the  church  of  the  parish, 
on  a  day  not  later  than  the  second  Sunday  thereafter ;  that  he 
shall,  on  that  day,  intimate  from  the  pulpit  that  the  person  pre- 
sented will  preach  in  that  church  on  the  first  convenient  Sun- 
day, so  as  it  be  not  later  than  the  third  Sunday  after  such  inti- 
mation ;  and  that  he  shall,  at  the  same  time,  intimate,  that  on 
another  day,  to  be  fixed,  not  less  than  eight,  nor  more  than  ten 
days  after  that  appointed  for  the  presentee  to  preach,  the  Pres- 
bytery will  proceed  within  the  said  church,  to  moderate  in  a 
caU  to  such  person  to  be  minister  of  the  said  parish  in  the 
usual  way ;  but  that  the  Presbytery,  if  they  deem  it  expedient, 
may  appoint  the  presentee  to  preach  oftener  than  once,  pro- 
vided that  the  day  for  moderating  in  the  call  be  not  more  than 
six  weeks  aft^  that  on  which  the  presentation  has  been  sus- 
tained. 

'*  2.  That  on  the  day  appointed  for  moderating  in  the  call, 
the  Presbytery  shall,  in  the  first  instance,  proceed  in  the  same 
manner  in  which  they  are  in  use  at  present  to  proceed. 

*'  3.  That  if  no  special  objections,  and  no  dissents,  bv  a 
major  part  of  the  male  heads  of  families,  being  members  of  the 
congregation,  and  in  full  communion  with  the  Church,  accord- 
ing to  a  list  or  roll  to  be  made  up  and  regulated  in  manner 
herein-after  directed,  shall  be  given  in,  the  Presbytery  shall 
proceed  to  the  trials  and  settlement  of  the  presentee,  according 
to  the  rules  of  the  Church. 

"  4.  That  it  shall  be  competent  to  any  one  or  more  of  the 
heads  of  families  in  the  parish,  in  full  communion  with  the 
church,  by  themselves,  or  by  an  agent  duly  authorised,  to 
state  any  special  objections  to  the  settlement  of  the  person  pre- 
sented, of  whatever  nature  such  objections  may  be ;  and  that,  if 
the  objections  appear  to  be  deserving  of  deliberate  considera- 
tion or  investigation,  the  Presbytery  shall  delay  the  further  pro- 
ceedings in  the  settlement  till  another  meeting,  to  be  then  ap- 
pointed, and  give  notice  to  all  parties  concerned  then  to  attend, 
that  they  may  be  heard. 

'*  5.  That  if  the  special  objections  so  stated  affect  the  moral 
character  or  the  doctrine  of  the  presentee,  so  that  if  they  were 
established,  he  would  be  deprived  of  his  license,  or  of  bis 
situation  in  the  Church,  the  objectors  shall  proceed  by  libel, 
and  the  Presbytery  shall  take  the  steps  usual  in  such  eases. 

'*  6.  That  if  the  special  objections  relate  to  the  insoffidency 
or  unfitness  of  the  presentee  for  the  particular  charge  to  which 
he  has  been  appointed,  the  objectors  shall  not  be  required  to 
become  libellers,  but  shall  simply  deliver  in  writing  their 
specific  grounds  for  objecting  to  the  settlement,  and  shall  have 
full  liberty  to  substantiate  the  same ;  upon  all  which  the  pre- 
sentee shall  have  an  opportunity  to  be  fully  heard,  and  shall 
have  all  competent  means  of  defence :  That  the  Presbytery 
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shall  then  conuder  these  special  objections^  and  if  it  shall  ap- 
pear that  they  are  not  sufficient  or  not  well  founded,  they  shall 
proceed  to  the  settlement  of  the  presentee,  according  to  the 
rules  of  the  Church ;  but  if  the  Presbytery  shall  be  satisfied 
that  the  objector  or  objectors  have  established  that  the  pre- 
sentee is  not  fitted  usefully  and  sufficiently  to  discharge  the 
pastoral  duties  in  that  parish,  then  they  shall  find  that  he 
is  not  qualified,  and  shall  intimate  the  same  to  the  patron, 
that  he  may  forthwith  present  another  person;  it  bemg  al* 
ways  in  the  power  of  the  dififerent  parties  to  appeal  from 
the  sentence  pronounced  by  the  Presbytery,  if  they  shall  see 
cause. 

"  7.  That  if  it  shall  happen  that,  at  the  meeting  for  moder- 
ating in  the  call,  dissents  are  tendered  by  any  of  the  male  heads 
of  families,  being  members  of  the  congregation,  and  in  full  com- 
munion with  the  Church,  their  names  standing  on  the  roll  above 
referred  to,  without  the  assignment  of  any  special  objections, 
such  dissents  shall  either  be  personally  deUvered  in  writing  by 
the  person  dissenting,  or  taken  down  from  his  oral  statement  by 
the  moderator  or  clerk  of  the  Presbytery. 

"  8.  That  if  the  dissents  so  lodged  do  not  amount  in  number 
to  the  major  part  of  the  persons  standing  on  the  roll,  and  if 
there  be  no  special  objections  remaining  to  be  considered,  the 
Presbytery  shall  proceed  to  the  trials  and  settlement,  according 
to  the  rules  of  the  Church. 

"  9.  That  if  it  shall  appear  that  dissents  have  been  lodged 
by  an  apparent  majority  of  the  persons  on  the  said  roll,  the 
Presbytery  shall  adjouni  the  proceedings  to  another  meeting,  to 
be  held  not  less  than  ten  days,  nor  more  than  fourteen  days 
thereafter. 

"  10.  That  if  the  Presbytery  deem  it  expedient,  and  the  per- 
son presented  be  willing,  or  if  he  shall  desire  so  to  do,  the 
Presbytery  shall  appoint  him  to  preach  to  the  congregation  in 
the  interval. 

"11.  That  it  shall  not  be  competent  to  receive  any  dissents 
without  cause  assigned,  except  such  as  shidl  be  duly  given  in 
at  the  meeting  for  moderating  in  the  call,  as  above  provided ; 
but  it  shall  be  competent  to  any  person,  who  may  have  lodged 
a  dissent  at  that  meeting,  to  withdraw  sudb  Assent  at  any  time 
before  the  Presbytery  shall  have  given  judgment  on  the  effect 
of  the  dissents. 

"12.  That  in  case  the  Presbytery  shall,  at  the  second  meet- 
ing appointed,  find  that  the  major  part  of  the  persons  en- 
titled to  dissent  do  not  adhere  to  their  dissents,  or  that  there  is 
not  truly  a  majority  of  such  persons  on  the  roll  dissenting, 
they  shall  sustain  the  call,  and  proceed  to  the  trials  and  settle- 
ment. 

"  18.  That  in  case  the  Presbytery  shall  at  that  meeting  find 
that  there  is  a  majority  of  the  persons  on  the  roU  still  diinent- 
ing,  it  shall  be  competent  to  the  patron  or  the  presentee,  or  to 
any  member  of  the  Presbytery,  to  require  all  or  any  of  the  per- 
sona so  dissenting  to  appear  before  the  Presbytery,  or  a  commit- 
tee of  their  number,  at  a  meeting  to  be  appointed,  to  take  place 
within  ten  days  at  furthest,  at  some  place  within  the  parish, 
and  there  and  then  to  declsire  in  terms  of  the  resolution  of  the 
General  Assembly ;  and  if  any  such  person  shall  fail  to  appear, 
after  notice  shall  have  been  duly  given  to  him,  or  shall  refuse  to 
declare  in  the  terms  required,  the  name  of  such  person  shall  be 
struck  off  the  list  of  persons  dissenting,  and  the  Presbytery 
shall  determine  whether  there  is  still  a  major  part  dissenting  or 
not,  and  proceed  accordingly. 

"  14.  That  if  the  Presbytery  shall  find  that  there  is  at  last 
a  major  part  of  the  persons  on  the  roll  dissenting,  they  shall 
reject  the  person  presented,  so  far  as  regards  the  particular 
presentation,  and  the  occasion  of  that  vacancy  in  the  parish, 
and  shall  forthwith  direct  notice  of  this  their  determination 
to  be  given  to  the  patron,  the  presentee,  and  the  elders  of  the 
parish. 

'*  15.  That  if  the  patron  shall  give  a  presentation  to  another 
person  within  the  time  limited  by  law,  the  proceedings  shall 
again  take  place  in  the  same  manner  as  above  laid  down,  and 
so  on  in  regard  to  successive  presentations  within  the  time. 

'*  16.  That  if  no  presentation  shall  be  given,  within  the  li- 
mited time,  to  a  person  from  whose  settlement  a  majority  on 


the  roll  do  not  dissent,  the  Presbytery  shall  then  present  jure 
devoluto, 

**  17.  That  cases  of  presentation  by  the  Presbytery  jure  <fe- 
voluto,  shall  not  fall  under  the  operation  of  the  regulations  in 
this  and  the  relative  Act  of  Assembly,  but  shall  be  proceeded 
in  according  to  the  general  laws  of  the  Church  applicable  to 
such  cases.  But  everv  person  who  shall  have  been  previously 
rejected,  shall  be  considered  as  disqualified  to  be  presented  to 
that  parish  on  the  occasion  of  that  vacancy. 

"  18.  That  in  order  to  ascertain  definitely  the  persons  en- 
titled, at  any  particular  time,  to  give  in  dissents,  every  kirk- 
session  of  the  Church  shall  be  required,  Mrithin  two  months 
after  the  rising  of  the  present  Assembly,  to  make  out  a  list  or 
roll  of  the  male  heads  of  fiunilies,  who  are,  at  the  date  thereof, 
members  of  the  congregation,  and  also  regular  communicants, 
either  in  that  parish,  or  some  other  parish  of  the  Church ;  of 
which,  in  the  latter  case,  proper  evidence  shall  be  produced  to 
the  kirk-session. 

"19.  That  the  roll  so  made  up  shall  be  inserted  in  the  kirk- 
session  record,  and  shall  be  transmitted  to  the  Presbytery ;  and 
after  being  inspected  by  the  Presbytery,  and  counter-signed  on 
each  page  by  the  moderator,  shadl  be  returned  to  the  kirk- 
session,  and  form  part  of  its  records  for  the  foresaid  purposes. 

"  20.  That  the  said  roll  shall  be  revised  and  readjusted  im- 
mediately after  the  occasion  of  dispensing  the  Sacrament  in  the 
parish,  which  shall  have  last  preceded  the  22d  of  November  in 
each  year,  and  shall  be  retransmitted  to  the  Presbytery  within 
the  first  week  in  December. 

"21.  That  the  said  list  or  roll,  as  last  revised  immediately 
before  the  vacancy  in  the  parish,  shall  be  the  only  roll  for  d^ 
terminlng  the  persons  entitled  to  be  reckoned  in  any  dissents  to 
be  offered,  in  the  manner  above  set  forth,  against  the  admission 
of  any  presentee  to  be  minister,  in  the  moderating  in  a  call, 
provided  that  it  shall  not  be  made  to  appear  that  they,  or  any 
of  them,  have  ceased  to  be  members  of  the  congregation. 

"  22.  That  the  Presbyteries  of  the  Church  shall  use  their  ut- 
most endeavours  to  bring  about  harmony  and  unanimity  in 
congregations,  and  be  at  pains  to  avoid  every  thing  which 
may  excite  or  encourage  unreasonable  exceptions  in  people 
against  a  worthy  person  that  omy  be  proposed  to  be  their 
minister. 

"  The  General  Assembly  agree  to  transmit  the  above  over- 
ture and  regulations  to  Presbyteries  for  their  opinion ;  and,  in 
the  meantime,  without  a  vote,  they  convert  the  same  into  an 
interim  act. 

"  The  General  Assembly  further  declare,  that  cases  in 
which  the  vacancies  have  taken  place  before  the  rising  of  the  pre- 
sent Assemblv,  shall  not  fiill  under  the  operation  of  the  regu- 
lations in  this  and  the  relative  Acts  of  Assembly,  but  shall 
be  proceeded  in  according  to  the  general  laws  of  the  Church." 

While  these  regulations  and  the  act  were  still  sub 
arbiirio  of  the  presbyteries,  and  on  the  3lBt  August 
1834,  the  church  and  parish  of  Auchterarder  having 
become  vacant  by  the  death  of  the  Reverend  Charles 
Stewart,  the  pursuer,  Lord  KinnouU,  as  patron  of  the 
parish,  executed  in  common  form  a  deed  of  presenta- 
tion of  the  vacant  charge,  in  favour  of  the  other  pur- 
suer, the  Reverend  Robert  Young,  preacher  of  the 
Gospel,  and  licentiate  of  the  Church  of  Scotland.  At 
a  meeting  of  the  Presbytery  of  Auchterarder,  held  at 
Trinity  Gask  on  14th  October  1834,  the  presentation, 
with  the  customary  certificates  and  papers,  was  given 
in,  read,  and  appointed  to  lie  on  the  table;  and  at 
another  meeting,  on  27th  October  1834,  the  Presby- 
tery, as  appeared  by  the  minutes, 

"  taking  into  consideradon,  that  the  late  Reverend  Charles 
Stewart,  minister  of  Auditerarder,  died  on  the  Slst  of  August 
last,  and  that  the  twenty-third  regulation  of  the  interim  act  of 
the  late  General  Assembly  anent  calls,  intimates,  that  all 
oases  in  which  the  vacancies  have  taken  place  after  the  rising  of 
said  Assembly,  shall  fall  under  the  operation  of  the  regulations 
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and  relative  Act  of  Assembly  anent  calls;  finds,  therefore, 
that  they  must  proceed  to  fill  up  the  vacancy  of  Auchterarder 
according  to  said  Act  and  relative  regulations.  The  Presby- 
tery also  considering  that  all  the  documents  usually  given  in 
in  cases  of  this  kind  have  already  been  laid  on  the  table,  along 
with  the  presentation  by  the  Earl  of  KinnouU  to  Mr  Robert 
Young,  preacher  of  the  Gospel,  to  be  minister  of  the  church 
and  parish  of  Auchterarder,  did,  in  pursuance  of  the  first  regu- 
lation of  the  Act  of  Assembly  anent  calls,  in  so  far  sustain  the 
presentation,  as  to  find  themselves  prepared  to  appoint  a  day 
for  moderating  in  a  call  to  Mr  Young." 

The  Presbytery  then  appointed  one  of  their  number 
to  preach  in  the  church  of  Auchterarder  on  the  next 
Sunday,  and  to  intimate  that  Mr  Young  would  preach 
on  Sunday  the  16th,  and  also  on  Sunday  the  23d  of 
November ;  and  further,  that  the  Presbytery 

*'  will  meet  in  the  church  of  Auchterarder  on  the  first  Tuesday  of 
December  next  (1834),  being  the  second  Tuesday  of  that  month, 
to  moderate  in  a  call  in  the  usual  way  to  Mr  Young,  to  be  mi- 
nister of  that  parish,  the  moderator  to  preach  and  preside.  In  all 
which  sentence  of  the  Presbytery,  Mr  Moncrieff  (as  agent  for 
the  patron,  Lord  Kinnoull)  acquiesced,  and  took  instruments  in 
the  clerk's  hands.  From  which  sentence  of  the  Presbytery,  in 
so  far  as  it  at  all  sustained  the  presentation,  Messrs  Mackenzie 
and  Walker  dissented,  on  the  ground  that  by  so  doing,  the  Pres- 
bytery did  seem  to  homologate  and  approve  of  patronage.*' 

On  the  2d  of  December  1834,  the  Presbytery  again 
met  at  Auchterarder,  for  the  purpose  of  moderating  in 
a  call  to  Mr  Young ;  and,  afler  sermon  by  the  modera- 
tor, the  minutes  bear,  that 

"  there  was  produced  and  read,  a  call  to  Mr  Robert  Young  to 
be  minister  of  the  church  and  parish  of  Auchterarder ;  and  an 
opportunity  was  given  to  the  heritors,  elders,  heads  of  families, 
and  other  parishioners  to  sign  it.  Mr  Lorimer  then  signed  for 
the  Earl  of  KinnouU  as  patron,  being  his  factor  ;  and  the  call 
was  further  signed  by  Michael  Tod  and  Peter  Clerk,  heads  of 
families.  The  Presbytery  then  proceeded,  in  terms  of  the 
third  regulation  of  the  interim  Act  of  last  Assembly  anent  calls, 
to  give  an  opportunity  to  the  male  heads  of  families,  being 
members  of  the  congregation,  and  in  full  communion  with  the 
Church,  whose  names  stand  in  the  roll  which  has  been  inspected 
by  the  Presbytery,  to  give  in  special  objections  or  dissents, 
when  no  special  objections  were  given  in.  A  mandate  from 
Mr  Robert  Young,  presentee  to  the  parish  of  Auchterarder,  to 
Archibald  Reid,  Esquire,  writer  in  Perth,  was  given  in,  autho- 
rising him  to  appear  as  his  agent  in  this  case ;  which  mandate 
having  been  read,  was  sustained.  Compeared  William  Thom- 
son, session-clerk  of  Auchterarder,  and  being  asked,  produced 
a  roll  of  male  heads  of  families  in  the  parish  of  Auchterarder, 
in  terms  of  the  regulations  of  the  Act  of  the  last  Assembly 
anent  calls.  At  this  stage,  Mr  Reid  was  heard,  and  objected 
to  the  Presbytery  either  receiving  or  acting  upon  said  roll,  inas- 
much as  the  same  was  not  made  up,  either  within  the  time,  or 
in  the  manner  prescribed  by  Act  of  Assemblv.  The  Presby- 
tery feel  themselves  obliged  to  repel  said  objection,  they  hav- 
ing already  sanctioned  the  roll  as  given  in  by  the  kirk-session, 
and  as  containing  a  correct  list  of  male  heads  of  families  in 
communion  with  the  Church,  within  the  two  months  after  the 
rising  of  the  Assembly,  and  idfter  the  last  dispensation  of  the 
Lord's  Supper  in  the  parish.  Against  which  sentence,  Mr  Reid 
protested,  and  appealed  to  the  next  meeting  of  the  Synod  of 
Perth  and  Stirling,  for  reasons  to  be  given  in  in  due  time,  took 
instruments  in  the  clerk's  hands,  and  craved  extracts,  not  only 
of  the  proceedings  of  this  day,  but  of  all  former  proceedings  of 
the  Presbytery,  in  reference  to  the  vacancy  and  settlement  of 
this  parish,  &c.,  and  also  certified  copies  of  the  said  roll,  and  of 
all  other  documents  produced  to  the  Presbytery,  either  on  this 
day,  or  at  former  meetings,  in  reference  to  the  case,  in  so  far 
as  the  same  are  not  engrossed  in  the  minutes. 

"  The  Presbytery  agree  to  give  the  proper  extracts  and 
papers  relating  to  their  procedure  in  this  rase,  to  Mr  Reid  ;  but 
enjoin  their  clerk  to  give  none  till  their  next  meeting,  the  mi- 


nutes of  this  day's  proceedings  not  being  yet  extended.  It  was 
then  moved  and  seconded,  that  the  Presbytery  do  now  procf-ed  in 
this  case,  in  terms  of  the  reguladons  of  the  interim  Act  of  last 
Assembly  anent  calls.  It  was  also  moved  and  seconded,  that  an 
appeal  having  been  taken  against  the  decision  of  the  Presbytery, 
overruling  the  objection  tidien  respecting  the  roll,  the  Presby- 
tery sist  procedure  till  that  appeal  be  disposed  of.  After  some 
discussion,  the  mover  and  seconder  of  the  second  motion,  with 
the  leave  of  the  Court,  withdrew  it,  upon  the  understanding 
that  they  are  not  to  be  held  as  approving  of  the  first  motion. 
The  Presbytery  then,  in  accordance  with  the  first  motion, 
agreed  to  proceed  in  this  case  in  terms  of  the  regulations  of 
the  Act  of  Assembly ;  against  which  sentence  Mr  Reid  protest- 
ed, and  appealed  to  the  next  meeting  of  the  Synod  of  Perth 
and  Stirling,"  &c. 

The  minutes  farther  bear,  that 
"  the  Presbytery  then  proceeded  to  afibrd  an  opportunity  to  the 
male  heads  of  families,  whose  names  stand  upon  the  roll,  to 
give  in  dissents  from  the  call  and  settlement  of  BIr  Robert 
Young,  as  minister  of  the  parish." 

Two  hundred  and  eighty-seven  heads  of  families, 
out  of  the  three  hundred  and  thirty  who  stood  on  the 
roll,  appeared  personally  and  intimated  their  dissent, 
their  names  being  taken  down  by  the  clerk.  Thereafter, 

**  the  Presbytery  found,  in  terms  of  the  ninth  regulation,  that 
dissents  have  been  lodged  by  an  apparent  majority  of  the  per- 
sons on  the  roll,  inspected  by  the  Presbytery.  The  Presbjrtery 
did  then,  in  terms  of  the  ninth  regulation,  adjourn  the  proceed- 
ings in  this  case  to  their  next  meeting,  to  be  held  at  Auchter- 
arder on  Tuesday  the  16th  current." 

Against  these  proceedings  the  presentee  protested, 
and  appealed  to  the  Synod. 

An  adjourned  meeting  of  Presbytery  was  held  on 
16th  December, 

"  in  terms  of  the  twelfth  regulation  of  the  Act  of  Aasemblj 
anent  calls,  to  ascertain  whether  or  not  the  major  part  of  the 
persons  on  the  roll  of  male  heads  of  families  in  the  parish  of 
Auchterarder,  inspected  by  the  Presbytery,  entitled  to  dissent, 
who  dissented  against  the  settlement  of  Mr  Young,  do  still  ad- 
here to  their  dissents ;  when,  on  the  question  being  aaked  by 
their  moderator,  none  appeared  to  withdraw  their  dissents. 
The  Presbytery  at  the  same  time  found,  in  terms  of  said  regu- 
lation, that  there  is  a  majority  of  the  persons  on  the  roll  still 
dissenting.  The  Presbytery  then  proceeded,  in  terms  of  the 
thirteenth  regulation,  to  give  an  opportunity  to  the  patron,  pre- 
sentee, or  any  member  of  Presbytery,  to  require  all  or  any  of 
the  persons  dissenting  to  appear  before  the  Presbytery,  at  a 
meeting  to  be  held  in  terms  of  said  regulation,  to  declare,  in 
terms  of  the  resolution  of  the  General  Assembly ;  when,  on  the 
question  being  asked  by  the  moderator,  no  such  requirement 
was  made ;  the  Presbvtery  therefore  adhere  to  the  above  find- 
ing, that  a  majority  of  the  persons  on  the  roll  still  dissent." 

At  that  meeting  of  presbytery  it  was  moved,  that 
the  call  which  had  been  signed  in  favour  of  the  pre- 
sentee by  three  individuals,  was  not  a  sufficient  call. 
The  motion  was  seconded,  but  the  Presbytery  nega- 
tived it,  as  incompetent  at  that  stage  of  the  proceed- 
ing^, but  against  that  finding  the  mover  appealed  to  the 
Synod. 

The  presentee's  appeal  against  the  findings  and  pro- 
cedure of  the  Presbytery  on  2d  December,  having 
been  carried  before  the  Synod  of  Perth  and  Stirling, 
on  the  special  grounds  connected  with  the  preparation 
of  the  roll  and  other  procedure,  was  thereafter  dis- 
missed. From  the  dismissal  of  the  Synod  an  appeal 
was  taken  to  the  General  Assembly,  when,  after  cer- 
tain procedure,  that  body,  on  30th  May  1836, 

**  on  the  merits,  dismiss  the  appeal ;  and  find,  that  the  pro- 
ceedings of  the  Presbytery  ate  not  liable  to  any  valid  objections. 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


377 


and  remit  to  the  Presbytery  to  proceed  farther  in  the  matter,  in 
terms  of  the  interim  Acts  of  last  Assembly,"  1834. 

The  Presbytery  of  Auchterarder,  on  7th  July  1835, 
resumed  the  case,  and  in  conformity  with  the  above 
finding  of  the  Supreme  Church  Court,  and  in  terms  of 
the  act  of  1834, 

"  reject  Mi  Young,  the  presentee  to  Auchterarder,  so  far  as  re- 
gards the  particular  presentation  on  their  table,  and  the  occasion 
of  this  vacancy  in  the  parish  of  Auchterarder,  and  do  forthwith 
direct  their  clerk  to  give  notice  of  this  their  determinadon  to 
the  patron,  the  presentee,  and  the  elders  of  the  parish  of  Auch- 
terarder." 

Against  this  judgment  Mr  Young  protested,  on  spe- 
cial grounds  solely  connected  with  the  procedure  under 
the  Act  of  Assembly  of  1834,  and  appealed  to  the 
Synod  of  Perth  and  Stirling ;  but  the  appeal  was  never 
followed  out. 

In  these  circumstances,  the  present  action  of  decla- 
rator was  raised  by  the  pursuers.  The  summons  nar- 
rated : 

"  That  by  the  Statute  1567,  c  7,  entituled  an  Act '  anent  the 
admission  of  ministers ;  Of  laick  patronages ;'  it  is  statute  and 
ordained,  *  That  the  examination  and  admission  of  ministers, 
within  this  realm,  be  only  u-ithin  the  power  of  the  Kirk  now 
openly  and  publicly  professed  within  the  samin.  The  presenta- 
tion of  laick  patronages  alwaies  reserved  to  the  just  and  ancient 
patrones,  and  that  the  patroun  present  ane  qualified  persoun, 
within  sex  monethes  (after  it  may  cum  to  his  knawledge  of 
the  decease  of  him  quha  bruiked  the  benefice  of  before),  to  the 
superintendent  of  thay  partis  quhair  the  benefice  lyes,  or  uthers 
havand  commission  of  the  kirk  to  that  effect ;  utherwaies  the 
kirk  to  have  power  to  dispone  the  samin  to  ane  qualifyed  person 
for  that  time :'  That  by  the  Statute  1592,  ch.  116,  entitled, 
'  Ratification  of  the  liberty  of  the  treu  kirk— of  general  and 
synodal  assemblie  of  Presbyteries;  of  discipline;  all  laws  of 
idolatrie  ar  abrogate ;  of  presentation  to  benefices:*  It  h,  inter 
alia^  enacted  and  ordained.  That '  all  presentations  to  benefices 
to  be  direct  to  the  particular  Presbyteries  in  all  time  cumming, 
with  full  power  to  give  collation  thereupon,  and  to  put  ordour 
to  all  matters  and  causes  ecclesiasticall  within  their  bounds,  ac- 
cording to  the  discipline  of  the  Kirk  :  Providing  the  foresaides 
Presbyteries  be  bound  and  astricted  to  receive  and  admit  quhat- 
sumever  qualified  minister  presented  be  his  Majesty  or  laick 
patrones:'  That  by  another  Statute  of  the  same  year?  1592,  ch. 
117),  it  is  enacted  and  provided,  that  '  in  case  the  Presbytery 
refuses  to  admit  ony  qualified  minister  presented  to  them  be  the 
patron,  it  shall  be  lawful  to  the  patron  to  retain  the  haill  fruits 
of  the  said  benefice  in  his  awin  hands  :*  That  the  Statute  10th 
Queen  Anne,  ch.  12,  proceeds  on  the  following  preamble,  and 
contains,  inter  aUa,  the  following  enactments : — '  Whereas  by 
the  ancient  laws  and  constitutions  of  that  part  of  Great  Britain 
called  Scotland,  the  presenting  ministers  to  vacant  churches  did 
of  right  belong  to  the  patrons,  until,  by  the  2dd  Act  of  the  se- 
cond session  of  the  first  Parliament  of  the  late  King  William 
and  Queen  Mary,  held  in  the  year  1690,  (entituled.  Act  con- 
cerning Patronage),  the  presentation  was  taken  from  the  patrons 
and  given  to  the  heritors  and  elders  of  the  respective  parishes ; 
and  in  place  of  the  right  of  presentation,  the  heritors  and  life- 
renters  of  every  parish  were  to  pay  to  the  respective  patrons  a 
small  and  inconsiderable  sum  of  money,  for  which  the  patrons 
were  to  renounce  their  right  of  presentation  in  all  times  there- 
after :  And  whereas,  by  the  15th  Act  of  the  fifth  session,  and 
by  the  13th  Act  of  the  sixth  session  of  the  first  Parliament  of 
the  said  King  William,  the  one  entituled  an  Act  for  encouraging 
of  preachers  at  vacant  churches  benorth  Forth,  and  the  other 
entituled  Act  in  fitvours  of  preachers  benorth  Forth ;  there  are 
several  burdens  imposed  upon  vacant  stipends,  to  the  prejudice 
of  the  patron's  right  of  disposing  thereof:  And  whereas  that 
way  of  calling  ministers  has  proved  inconvenient,  and  has  not 
only  occasioned  great  heats  and  divisions  among  those  who,  by 
the  aforesaid  Act,  were  entitled  and  authorised  to  call  ministers, 


but  likewise  has  been  a  great  hardship  upon  the  patrons,  whose 
predecessors  had  founded  and  endowed  those  churches,  and  who 
have  not  received  payment  or  satisfaction  for  their  right  of  pa- 
tronage from  the  aforesaid  heritors  or  liferenters  of  the  respec^ 
tive  parishes,  nor  have  granted  renunciation  of  their  said  rights 
on  that  account.'  And  therefore  it  is  enacted,  '  That  the  afore- 
said Act,  made  in  the  year  1690  (entituled.  Act  concerning  Pa- 
tronages), in  so  fiir  as  the  same  relates  to  the  presentation  of 
ministers  by  heritors  and  others  therein  mentioned,  be,  and  is 
hereby  repealed  and  made  void,  and  that  the  aforesaid  fifteenth 
Act  of  the  fifth  session,  and  thirteenth  Act  of  the  sixth  session 
of  the  first  Parliament  of  King  William,  be,  and  are  hereby 
likewise  repealed  and  made  void ;  and  that  in  all  time  coming, 
the  right  of  all  and  every  patron  or  patrons  to  the  presentation 
of  ministers  to  churches  and  benefices,  and  the  disposing  of  the 
vacant  stipends  for  pious  uses  within  the  parish,  be  restored, 
settled  and  confirmed  to  them,  the  aforesaid  Acts,  or  any  other 
Act,  Statute  or  custom  to  the  contrary,  in  anywise  notwith- 
standing ;  and  that  from  and  after  the  1st  day  of  May  1712,  it 
shall  and  may  be  lawful  for  her  Majesty,  her  heirs  and  succes- 
sors, and  for  every  other  person  or  persons  who  have  right  to 
any  patronage  or  patronages,  .of  any  church  or  churches  what- 
soever, in  that  part  of  Great  Britain  called  Scotland  (and  who 
have  not  made  and  subscribed  a  formal  renunciation  thereof 
under  their  hands),  to  present  a  qualified  minister  or  ministers 
to  any  church  or  churches  whereof  they  are  patrons,  which 
shall  at  any  time,  after  the  said  1st  day  of  May,  happen  to  be 
vacant,  and  the  Presbytery  of  the  respective  bounds  shall,  and 
is  hereby  obliged  to  receive  and  admit,  in  the  same  manner, 
such  qualified  person  or  persons,  minister  or  ministers,  as  shall 
be  presented  by  the  respective  patrons,  as  the  persons  or  mi- 
nisters presented  before  the  making  of  this  Act  ought  to  have 
been  admitted." 

The  summons  then  proceeded  to  narrate  the  vacancy, 
the  presentation  by  the  patron,  the  lodging  with  the  Pres- 
bytery  the  necessary  documents  by  the  presentee,  the 
presentment  of  his  license  as  a  preacher,  with  certifi- 
cates :  that  the  **  Presbytery  did  so  far  sustain  the  pre- 
sentation, as  to  find  themselves  prepared  to  appoint  a 
day  for  moderating  in  a  call  i**  that  the  Presbytery  ap- 
pointed one  of  their  number  to  preach  in  the  vacant 
church,  and  to  intimate  from  the  pulpit  that  the  presen- 
tee was  to  preach  on  the  I6th  and  23d  November,  and 
that  thereafter  the  Presbytery  would  meet  in  the  church 
on  the  2d  December,  to  moderate  in  a  call  in  the  usual 
way*  It  then  proceeded  to  narrate  partial  extracts  from 
the  minutes  of  Presbytery  of  2d  December,  in  regard 
to  the  opportunity  aflTorded  heads  of  families  to  appear, 
and  the  dissents,  and  likewise  the  fact,  that  at  another 
meeting  of  presbytery  on  7th  July,  the  presentee  was 
rejected.  The  summons  made  no  allusion  to  the  fact 
that  the  presentee  had  obtained  a  call  signed  by  three 
persons,  and  that  it  had  not  been  sustained,  nor  did  it 
allude  to  the  interim  act  of  Assembly  of  1834.  It  made 
no  mention  of  the  jus  devolttiumy  or  the  powers  of  the 
Church  as  a  judicial  or  legislative  body,  nor  did  it  com- 
plain of  the  Act  of  Assembly  as  having  been  illegally 
passed  by  that  body,  nor  of  the  Presbytery  appointing 
a  day  for  moderating  in  the  call,  and  the  presentee  to 
preach  on  two  Sundiays,  nor  did  the  summons  contain 
a  conclusion  that  the  Presbytery  were  bound  and  as- 
tricted to  sustain  the  call,  nor  were  there  any  pleas  by 
either  party,  bearing  on  any  of  these  matters.  It  then 
subsumed, 

"  That  the  foresaid  judgments  or  deliverances  of  the  said  Pres- 
bytery, of  date  2d  December  1834,  and  7th  July  1835,  were 
uitra  viret,  illegal  and  unwarrantable,  in  so  far  as  that  though, 
by  the  laws  and  Statutes  before  libelled,  the  Presbytery  were 
bound  and  at tricted  to  make  trial  of  the  qualifications  of  the 
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pursuer,  Robert  Young,  as  presentee  to  the  churcli  and  parish 
of  Auchterarder,  and  were  not  entitled  to  delegate  to,  or  de- 
volve that  duty  on  third  parties,  or  to  denude  and  abandon  their 
right  and  duty,  as  a  church  court,  to  judge  of  and  decide 
upon  the  qualifications  and  fitness  of  the  presentee  for  the 
pastoral  oflBce  and  charge  ;  and  after  examination  by  said 
Presbytery,  if  the  pursuer,  the  said  Robert  Toung,  as  pre- 
sentee foresaid,  was  found  to  be  duly  qualified,  the  said 
Presbytery  were  bound  and  astricted  as  aforesaid,  to  have  ad- 
mitted and  inducted  him  into  the  office  of  minister  of  the  church 
and  parish  of  Anchterarder." 

It  then  proceeded : 

**  Nevertheless,  though  the  pursuer,  the  said  Robert  Young,  is 
duly  qualified  as  a  licentiate  of  the  Church  of  Scotland,  and 
presentee  foresaid,  as  well  as  in  all  other  respects,  to  be  receiv- 
ed and  admitted  minister  of  the  church  and  parish  of  Anchter- 
arder, and  though  no  objections  have  been  stated  against  his 
qualifications,  the  Presbytery  not  only  refused,  and  continued  to 
refuse,  to  take  the  pursuer  upon  trials,  and  to  pronounce  judg- 
ment on  his  qualifications  as  presentee,  or  to  admit  and  receive 
htm  as  minister  of  the  church  and  parish  of  Anchterarder,  but 
have,  by  their  sentence,  rejected  him  as  presentee  to  the  said 
church  and  parish,  without  trial,  without  taking  cognizance  of 
bis  qualifications  as  presentee,  and  expressly  on  the  ground  that 
they  cannot,  and  ought  not  to  do  so,  in  respect  of  a  veto  of  the 
parishioners:  In  all  which  respects  the  said  Presbytery,  and 
the  individual  members  thereof,  have  exceeded  the  powers 
conferred  on  them  by  law,  and  acted  illegally,  in  vi<datiou  of 
their  duty,  and  of  the  laws  and  Statutes  libelled,  and  that  to  the 
eerious  prejudice  of  the  patrimonial  rights  of  the  pursuers :  And 
although  the  pursuers,  as  patron  and  presentee  foresaid,  have 
often  desired  and  required  the  said  Presbytery,"  fcc  '*  Yet 
they  illegally,  contumaciously,  and  in  violation  of  their  duty, 
and  to  Uie  serious  injury  and  prejudice  of  the  patrimonial 
rights  of  the  pursuers,  refused,  and  continue  to  refuse  so  to 
do." 

The  summons  tlien  concluded,  that 

*'  it  ought  and  should  be  found  and  declared,  by  decree  of  the 
Lords  of  our  Council  and  Session,  that  the  pursuer,  the  said 
Robert  Young,  has  been  legally,  validly,  and  effectually  present- 
ed to  the  church  and  parish  of  Anchterarder :  That  the  Pres- 
bytery of  Anchterarder,  and  the  individual  members  thereof,  as 
the  only  legal  and  competent  Court  to  that  effect,  by  law  con- 
atituted,  were  bound  and  astricted  to  make  trial  of  the  qualifi* 
cations  of  the  pursuer,  and  are  still  bound  so  to  do ;  and  if,  in 
their  judgment,  after  due  trial  and  examination,  the  pursuer  is 
found  qualified,  the  said  Presbytery  are  bound  and  astricted  to 
receive  and  admit  the  pursuer,  as  minister  of  the  church  and 
parish  of  Anchterarder,  according  to  law :  That  the  rejection 
of  the  pursuer  by  the  said  Presbytery,  as  presentee  foresaid, 
without  making  trial  of  his  qualifications  in  competent  an4 
legal  form,  and  without  any  objections  having  been  stated  to 
his  qualifications,  or  against  his  admission  as  minister  of  the 
church  and  parish  of  Anchterarder,  and  expressly  on  the  ground 
that  the  said  Presbytery  cannot,  and  ought  not  do  so,  in  re- 
spect of  a  veto  of  the  parishioners,  was  illegal  and  injurious  to 
the  patrimonial  rights  of  the  pursuer,  and  contrary  to  the  pro- 
visions of  the  Statutes  and  laws  libelled :  And  it  b^ng  so  found, 
or  in  the  event  of  the  said  Presbytery  still  continuing  to  refuse 
to  discharge  their  duty,  by  proceeding  in  the  trials  of  the  pur- 
suer as  presentee,  and  in  Ms  induction  as  miiuster  of  the  church 
and  parish  of  Anchterarder,  the  said  Robert  Young,  pursuer, 
ought  and  should  be  found  and  declared  to  have  the  just  and 
le^  right  to  the  constant,.  locsUed  and  modified  stipend,  with 
the  mianse  and  glebe,  and  whole  other  emoluments  pertaining 
and  belonging  to  the  church  and  parish  of  Auditerarder,  and 
that  for  crop  and  year  1835,  and  in  time  coming  during  all  the 
days  and  years  of  his  life." 

The  summons  then  proceeded : 

"  And  it  being  so  found  and  declared,  the  said  Presbytery," 
and  "  Dr  Andrew  Grant,  one  of  the  ministers  of  Edinburgh, 
collector,  nominated  and  appointed  under  the  several  Statutes 


passed  for  the  better  raising  and  securing  a  fund  for  a  provision 
for  the  widows  and  children  of  ministers  of  the  Church  of  Scot- 
land, and  all  others,  ought  and  should  be  decerned  and  ordain- 
ed, by  decreet  foresud,  to  denst  and  cease  from  molesting  and 
disturbing  the  pursuer,  the  said  Robert  Young,  in  the  posses- 
sion and  enjoyment,  in  time  coming,  during  his  life,  of  the  said 
localled  and  modified  stipend,  manse  and  glebe,  and  whole 
other  emoluments,  belonging  and  pertaining  to  the  said  church 
and  parish  of  Anchterarder." 

A  decerniture,  in  consequence  of  **  It  being  so  found 
and  declared,"  was  then  craved  against  the  heritors, 

"  to  make  payment  to  the  pursuer,  the  said  Robert  Young,  of 
the  stipend  payable  by  each  of  them  respectively,  according  to 
their  several  proportions,  in  terms  of  the  subsisting  decrees  of 
locality,  and  that  for  crop  1835,  and  at  the  usual  terms  of  pay- 
ment, in  time  coming,  during  the  life  of  the  pursuer,  the  said 
Robert  Young :  And  fiu-ther,  to  perform  and  fulfil  all  the  other 
obligations  incumbent  upon  them  as  heritors,  to  the  pursuer, 
the  said  Robert  Young,  as  legally,  validly  and  effectually 
presented  as  aforesaid,  to  the  said  church  and  parish  of  Auch- 
terarder." 

The  summons  then  followed  up  these  conclusions 
by  the  following  cravings  of  decerniture : 

''  Or  otherwise,  it  ought  and  should  be  found  and  declared,  by 
decreet  foresaid,  that  the  pursuer,  Thomas  Robert  Earl  of  Kin- 
nouU,  has  legally,  and  validly,  and  effectually  exercised  his  right 
as  patron  of  the  said  church  and  parish  of  Anchterarder,  by 
presenting  the  pursuer,  the  said  Robert  Young,  as  aforesaid,  to 
the  said  church  and  parish :  and  that  the  said  Presbytery  of 
Anchterarder,  and  the  individual  members  thereof,  have  illegally, 
and  in  violation  of  their  duty,  and  of  the  severs!  laws  and  sta- 
tutes before  libelled,  refused,  and  continue  to  refuse  to  make 
trial  of  the  qualifications  of  the  sud  Robert  Young,  presentee 
foresaid,  and  to  admit  and  receive  the  said  Robert  Young,  ss 
minister  of  the  church  and  parish  of  Anchterarder,  but  have  il- 
legally, and  in  violation  of  their  duty,  and  of  the  laws  and  sts- 
tutes  libelled,  as  aforesaid,  rejected  the  said  Robert  Young,  as 
presentee  to  the  said  church  and  parish ;  and  therefore,  that  the 
pursuer,  Thomas  Robert  Earl  of  KinnouU,  has  right  to,  and  is 
entitled  to  receive  and  retain  the  whole  stipend  and  emoluments 
of  and  pertaining  to  the  said  church  and  parish  of  Anchterarder, 
from  the  date  of  citation  hereto,  and  in  all  time  coming,  during 
the  life  of  the  said  Robert  Young ;  and  it  being  so  found  sod 
declared,  the  said  Presbytery  of  Anchterarder;"  and  '*  Dr  An- 
drew Grant,  one  of  the  ministers  of  Edinburgh,  collector  no- 
minated and  appointed  under  the  several  Statutes  panedfor 
the  better  raising  and  securing  a  fund  for  a  provision  for  the 
widows  and  children  of  ministers  of  the  Church  of  Scotland, 
and  all  others,  ought  and  should  be  decerned  and  ordained,  by 
decreet  foresaid,  to  desist  and  cease  from  molesting  and  dis- 
turbing the  pursuer,  the  said  Thomas  Robert  Earl  of  Kinnoull, 
in  the  possession  and  use,  in  time  coming,  during  the  life  of  the 
said  Robert  Young,  of  the  said  localled  and  modified  stipend, 
manse,  glebe,  and  other  emoluments  belonging  and  pertaining 
to  the  said  church  and  parish  of  Auchterarder :  And  it  being  so 
found,  decerned  and  declared,  the  said"  heritors  "  ought  and 
should  be  decerned  and  ordained,  by  decreet  foresaid,  to  make 
payment  to  the  pursuer,  the  said  Th#1&as  Robert  Earl  of  Kin- 
noull, of  the  stipend  pi^ble  by  each  of  them  respectively,  sc- 
eording  to  their  several  proportions,  in  terms  of  die  subsisting 
decrees  of  locality,  and  that  from  the  date  of  citation  hereto,  and 
in  time  coming  during  the  life  of  the  said  Robert  Young ;  and 
the  said  Presbytery  of  Auchterarder,"  and  "  the  individual  mem- 
bers thereof,  personally,  ought  and  should  be  decerned  and  or- 
dained  to  make  payment  to  th^  pursuers  of  the  sum  of  £500 
Sterling,  or  such  other  sum,  more  or  less,  as  the  said  Lords 
shall  modify  as  the  expenses  of  the  process  to  follow  hereon." 

A  conclusion  for  expenses  was  likewise  directed 
against  the  defenders,  in  oas6  of  resisting  the  action. 

The  Presbytery  of  Auchterarder,  the  Collector  of 
the  Ministers'  Widows'  Fund,  and  the  Heritorsi  ap- 
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peared  and  defended ;  but  in  consequence  of  the  pe- 
cuniary conclusions  of  the  summons  being  afterwards 
waived,  and  the  importance  of  having  the  ease  adjudi- 
cated first  as  between  the  pursuers  and  the  Church,  the 
Presbytery  craved  to  be  alone  the  defenders  in  the 


case. 


The  pursuers  pleaded — (1.)  The  judgments  of  the 
defenders,  the  Presbytery  of  Auchterarder,  of  2d  De- 
cember 1834,  and  7th  July  1835,  and  the  rejection  of 
the  pursuer,  Mr  Young,  as  presentee  to  the  church  and 
parish  of  Auchterarder,  were  tdira  vires  of  the  Pres- 
bytery, and  in  violation  of  the  legal  rights  of  the  pur- 
suers as  established  by  law,  and  the  Statutes  libelled. 
(2.)  More  particularly,  it  was  ultra  vires  of  the  Pres- 
bytery, and  in  violation  of  the  rights  of  the  pursuers, 
as  patron  and  presentee,  as  well  as  a  dereliction  of  the 
duty  devolved  by  law  on  the  Presbytery,  to  delegate 
to  third  parties  the  trial  and  judgment  of  the  qualifica- 
tion of  the  pursuer,  Mr  Young,  as  presentee.  (3.)  As 
no  objections  were  stated  to  the  qualifications  of  the 
pursuer,  Mr  Young,  as  presentee,  the  Presbytery  were, 
in  terms  of  the  Statutes  libelled,  bound  and  astricted 
to  have  themselves  taken  him  upon  trials,  and  to  have 
given  judgment  on  his  qualifications,  and  to  have  either 
rejected  him  as  not  qualified,  or  to  have  admitted  and 
received  him  as  minister  of  the  church  and  parish  of 
Auchterarder.  (4.)  That,  according  to  the  Statutes 
of  the  kingdom  of  Scotland,  and  to  the  treaty  of  Union 
of  the  kingdoms  of  Scotland  and  England,  and  the  re- 
lative Act  of  the  Scottish  Parliament,  for  securing  the 
presbyterian  government  of  the  Church,  the  power  and 
duty  of  judging  of  the  qualifications  of  preachers  and 
presentees,  and  of  collation  to  benefices,  are  vested  in 
the  presbytery  of  the  bounds,  and  other  church  courts; 
and  that  it  is  illegal  and  unconstitutional,  and  contrary 
to  the  laws  establishing  the  Church  of  Scotland  as  the 
National  Church,  for  presbyteries  to  refuse  to  exercise 
that  power  and  duty,  or  to  denude  of  the  power  and 
duty  of  collation,  or  to  submit  the  qualifications  of  the 
preachers  and  presentees  to  an  arbitrary  power  of  re- 
jection by  any  portion  of  the  parishioners  or  hearers. 
(5.)  That  a  veto  on  the  patron's  right  of  patronage  and 
presentation  by  the  parishioners  or  communicants, — 
that  is,  an  arbitrary  rejection  by  them  of  a  presentee, 
duly  qualified  according  to  the  forms  and  trials  of  the 
Church,  and  licensed  as  a  preacher  of  the  Gospel,  with- 
out any  trial  by  the  church  courts,  and  without  any 
cause  assigned, — is  illegal,  unconstitutional,  and  in- 
competent, and  inconsistent  with  the  undoubted  rights 
of  the  patron,  as  established  by  law,  with  the  rights  of 
preachers  of  the  church,  of  the  presentee  who  has  re- 
ceived a  presentation,  and  with  the  powers,  duties,  and 
privileges  of  the  church  courts.  (6.)  As  the  Presby- 
tery, and  the  individual  members  thereof,  in  the  seve- 
ral matters  condescended  on  and  complained  of,  ex- 
ceeded the  powers  conferred  on  them  by  law,  and  acted 
illeplly,  and  in  violation  of  their  duty,  and  that  to  the 
prejudice  and  serious  injury  of  the  patrimonial  rights 
of  the  pursuers  respectively,  the  pursuers  are  entitled 
to  decree  in  terms  of  the  conclusion  of  the  summons. 

In  the  question  with  Dr  Grant,  as  collector  of  the 
Ministers'  Widows'  Fund,— The  Statute  54  Geo.  III. 
c.  169,  does  not  give  the  defender,  as  collector  of  the 
widows'  fund,  any  right  to  the  stipend  concluded  for 


in  this  action ;  that  Statute  neither  in  its  enactment 
nor  in  its  spirit  having  any  application  to  the  case 
of  a  direct  interference  by  the  Church  Court  with 
the  vested  rights  of  a  patron  and  presentee,  as  conde- 
scended on  in  this  case. 

The  Presbytery  pleaded — (I.)  By  the  laws  of  the 
Church  of  Scotland,  which  are  also  sanctioned  by  those 
of  the  State,  all  matters  relating  to  the  trial  and  induc- 
tion of  ministers,  are  subject  to  the  jurisdiction  of  the 
Church  Courts,  whose  sentences  are  final  and  conclu- 
sive. (2.)  Separately,  The  pursuers  would  have  been 
barred  from  bringing  the  judgment  of  the  Presbytery 
under  the  adjudication  of  this  Court,  even  if  it  had 
been  otherwise  competent,  in  consequence  of  having 
failed  to  follow  out  the  course  of  appeal  and  redress 
provided  by  the  rules  of  the  Church.  (3.)  It  is  not 
competent  to  conclude  against  a  presbytery  either  as 
to  the  right  to,  or  the  payment  of  stipend,  or  the  pos- 
session of  the  manse  and  glebe.  (4.)  The  pursuers 
have  no  interest  to  entitle  them  to  maintain  any  of  the 
other  conclusions  of  the  summons. 

The  Collector  of  the  Widows'  Fund  pleaded— (}.) 
The  presentee  of  a  parish  has  no  right  to  the  civil 
fruits  of  the  benefice,  until  he  has  been  collated  by  the 
proper  ecclesiastical  court ;  and,  (2.)  Where  delay  oc- 
curs in  collating  to  a  benefice,  vacant  stipend  arises, 
which,  by  the  54th  Geo.  III.  c.  169>  it  is  provided, 
shall  be  paid  to  the  Ministers'  Widows'  Fund,  as  com- 
ing in  place  of  the  patron  to  whom  such  stipend  for- 
merly was  payable,  under  the  obligation  to  apply  it  to 
pious  purposes.  It  makes  no  difference,  in  point  of 
law,  as  regards  the  right  of  the  widows'  fund  to  vacant 
stipend,  from  what  cause  the  delay  in  the  settlement 
of  the  presentee  arises. 

When  the  case  was  debated  before  the  Lord  Ordi- 
nary, the  Presbytery  objected  to  the  conclusions  of 
the  summons,  in  respect  that  it  was  not  competent  to 
conclude  against  them  as  a  presbytery  in  any  way, 
either  that  they  should  be  prevented  from  molesting 
the  pursuers  in  regard  to  the  stipend,  or  for  payment  of 
it,  as  the  Presbytery  has  no  control  over  it,  and  conse* 
quently,  that  the  pecuniary  conclusions  were  not  pro- 
perly directed  against  them.  And  in  regard  to  the 
proper  conclusion  for  stipend,  the  defenders,  the  heri- 
tors, denied  the  title  of  the  presentee  and  patron  to 
insist  in  them,  and  maintained,  that  if  the  leading  de- 
claratory conclusions  were  meant  as  introductory  to 
the  pecuniary,  they  could  not  be  reached  till  the  title 
of  the  pursuers  to  the  pecuniary  conclusions  should  be 
sustained.  These  condusions  were  accordingly  waived 
by  the  pursuers,  hoe  statu ;  and  it  is  understood  the 
heritors  brought  a  process  of  multiplepoinding  as  to 
the  right  to  the  stipend,  which,  however,  stood  sisted 
till  the  issue  of  the  declaratory  conclusions.  On  the 
remaining  branches  of  the  cause  the  Lord  Ordinary 
ordered  cases,  with  a  view  to  report  the  question  to  the 
Inner- House.  On  the  cause  being  reported  to  the 
Inner- House,  a  hearing  in  presence  was  ordered,  which 
took  place  on  2ist  November  1837,  and  following  days. 

Pleaded  far  the  pursuers. — (I.)  The  original  idea 
and  principle  of  a  church  establishment,  as  a  legally 
authorised  corporation,  clearly  supposes  that  a  national 
church,  except  in  so  far  as  authority  is  given  to  it  by 
the  State,  has  no  power  to  do  any  thing  which  may 
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affect  civil  rights, — ^that  being  alone  competent  for  the 
Legislature.  The  present  case  does  not  therefore  em- 
brace the  question,  what  did  the  Church  reserve,  or 
retain  by  implication,  in  its  compact  with  the  State  ? 
but  only  a  consideration  of  that  which  the  State  did 
expressly  confer  on  the  Church  by  Statute.  A  claim 
of  independence  by  an  established  church  to  act  or 
legislate  in  any  way  by  which  civil  rights  are  affected, 
is  a  contradiction  in  terms.  The  Church  receives  its 
persona  standi,  and  its  whole  rights  and  privileges, 
from  the  State,  as  a  civilly  acting  persona ;  at  least, 

(2.)  Every  church  establishment  must  be  regarded 
as  a  formal  compact  between  two  parties — "  Church 
and  State ;"  and  this  contract  being  bilateral,  one  of 
the  parties  cannot  take  upon  itself  to  alter  any  of  the 
material  stipulations,  without  the  consent  of  the  other. 

(3.)  In  the  compact  between  Church  and  State,  by 
,which  the  Church  of  Scotland  was  established,  the 
rights  of  patrons  in  the  matter  of  presentation  to  be- 
nefices, and  the  corresponding  obligations  of  presby- 
teries, formed  an  essential  element;  and,  especially, 
the  right  of  presentation  was  secured  to  the  patrons  as 
an  absolute  patrimonial  right,  limited  only  by  certain 
known  prestations  on  the  part  of  the  patron  himself, 
certain  known  qualifications  in  the  person  of  the  pre- 
sentee, and  a  right  in  the  Presbytery  as  a  court  pro- 
nouncing a  reviewable  judgment,  to  examine  as  to  these 
qualifications,  with  the  obligation,  however,  if  the  pre- 
sentee were  found  to  possess  the  legal  qualifications, 
to  admit  him,  and  ordain  him  forthwith.  The  enacting 
Statute  recognizes  no  right  in  the  people,  either  of 
positive  election  of  a  minister,  or  of  any  arbitrary  re- 
jection of  a  presentee,  such  as  that  introduced  by  the 
Assembly's  Veto  Act  of  1 834.  The  rights  of  patrons, 
as  secured  by  the  original  charter  of  the  Church,  are 
not  only  not  impaired,  but  are  confirmed  and  strength- 
ened by  the  subsequent  Acts  of  Parliament,  and  espe- 
cially by  the  Act  10  Anne,  c.  12,  the  existing  Statute. 

The  pursuers  admit  that  patronage  is  not  in  every 
respect  an  unlimited  right.  The  obligation  of  the  pa- 
tron to  take  the  oaths  to  Government  to  present  within 
six  months,  are  well-known  limitations  of  his  right. 
It  is  also  equally  part  of  the  well-known  and  ascertain- 
.ed  law  of  the  land,  that  his  presentee  must  possess 
certain  personal  qualifications,  and  produce  certain 
credentials,  before  he  can  be  admitted  to  the  pastoral 
ofiice.  He  must  be  a  licentiate  of  the  Church:  he 
must  take  the  oaths  to  Government :  he  must  produce 
a  letter  of  acceptance,  and  a  parochial  certificate  of 
character.  But  these  limitations  are  all  known  condi- 
tions, with  which  it  is  in  the  power  either  of  the  patron 
himself  or  his  presentee  easily  to  comply.  A  condition 
precedent,  in  the  shape  of  a  negative  on  the  presenta- 
tion, in  the  hands  of  a  third  party,  the  people,  is  alto- 
gether a  different  matter.  Such  a  condition  is,  in  effect, 
subversive  of  the  right  of  presentation  in  the  patron, 
and  could  not  possibly  coexist  with  the  Statutes  con- 
ferring upon  him  his  rights.  That  it  does  not  in  fact 
exist,  is  apparent  from  a  historical  deduction  of  the 
Statutes. 

The  year  1560  is  the  date  of  the  public  profession 
of  the  reformed  religion  in  Scotland.  It  was  not,  how- 
ever, authoritatively  established  till  the  year  1567,  by 
the  second  Act  of  that  year.    This  Act  creates  the 


Scotch  Church  as  a  national  church ;  for  previous  to 
that  date  it  had  no  legal  existence,  and  no  legal  rights. 
The  Act  1567,  c.  7,  contains  the  first  public  declara- 
tion of  the  law  with  regard  to  patronages  and  presen- 
tations in  the  Reformed  Church.  The  claims  of  the 
Church,  in  regard  to  the  election  and  admission  of 
ministers,  as  set  forth  in  the  First  Book  of  Disciplioe, 
are  of  no  avail  here.  That  book  was  never  recognised 
as  the  law  of  the  Church,  and  never  received  the  public 
sanction  of  the  State.  These  claims,  however,  are  of 
importance  in  this  respect,  that  though  publicly  brought 
forward,  and  earnestly  ui^ed,  the  State,  nevertheless, 
did  not  adopt  them.  What  was  done  by  the  Act  1667, 
c.  7,  was  done  deliberately ;  and  the  rights  of  patrons 
and  presbyteries,  as  therein  settled,  must  be  regarded 
as  a  just  compromise  between  the  extreme  demands  of 
the  opposing  interests — Church  and  State.  By  this 
Act,  '*  the  presentation  of  laick  patronages  is  secured 
to  the  just  and  ancient  patrons ;"  and  the  only  limita- 
tion on  his  right  is,  that  '*he  present  ane  qualified 
person  within  six  monethes."  There  is  an  obligation 
on  the  superintendent  (now  the  presbytery)  to  admit 
a  qualified  person  so  presented ;  and  if  the  supenn- 
tendent  refused  to  do  so,  an  appeal  as  to  the  matter 
of  qualification  is  allowed  to  the  General  Assembly, 
<^  when  the  cause  beand  decided  shall  take  end." 

How  far  the  Church  itself  refrained  from  urging  a 
right  on  the  part  of  the  people,  such  as  that  claimed  in 
the  First  Book  of  Discipline,  and  assumed  in  the  Veto 
Act,  at  the  period  when  1567,  c.  7,  was  passed,  is  ma- 
nifest from  the  historians  of  the  time.  In  the  year 
1565,  two  years  before  the  passing  of  the  Act  on  laick 
patronages,  the  Assembly,  in  a  message  sent  to  the 
Queen,  expressed  their  opinion  concerning  the  proper 
method  of  settling  vacant  parishes,  in  these  terms : — 
**  Our  mind  is  not  that  her  Majesty,  or  any  other  patron, 
should  be  deprived  of  their  just  patronages,  but  we 
mean,  whensoever  her  Majesty,  or  any  other  patron, 
do  present  any  person  into  a  benefice,  that  the  person 
presented  should  be  tried  and  examined  by  the  judg- 
ment of  learned  men  of  the  Church,  such  as  are  the 
present  superintendents,  and  as  the  presentation  unto 
the  benefice  appertains  unto  the  patron,  so  the  collation 
by  law  and  reason  belongs  unto  the  Church ;  and  the 
Church  should  not  be  defrauded  of  the  collation  no 
more  than  the  patrons  of  their  presentation  ;  for  other- 
wise, if  it  be  lawful  to  the  patrons  to  present  whom 
they  please,  without  trial  or  examination,  what  can 
abide  in  the  Church  of  God  but  mere  ignorance?'' 
Petrie's  Church  History,  p.  349. 

The  next  Act  of  Parliament  in  reference  to  this  mat- 
ter, is  1592,  c.  116,  commonly  called  the  Charter  of 
Presbytery.  In  order  to  perceive  what  it  was  that  the 
State  conceded  by  this  Act,  it  is  necessary  to  observe 
what  it  was  that  the  Church  claimed.  The  Church 
claimed,  as  at  the  date  of  the  First  Book  of  Discipline, 
the  right  of  election  of  ministers,  which  was  described 
to  be— Second  Book  of  Discipline,  c.  3,  §  4  and  5. 
Peterkin,  I.  p.  114, — <<  The  ordinar  and  outward  call- 
ing of  ministers  has  two  parts,  election  and  ordination. 
Election  is  the  choosing  of  a  person  or  persons  most 
able  to  the  ofiice  that  vaikes,  be  the  judgment  of  the 
eldership,  and  consent  of  the  congregation  to  whom 
the  person  or  persons  beis  appointed.— In  this  ordinar 
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election  it  is  to  be  eschewit  that  no  person  be  intrusit 
in  ony  of  the  offices  of  the  kirk,  contrary  to  the  will 
of  the  congregation  by  whom  they  are  appointed,  or 
without  the  voice  of  the  eldership."  In  reference  to 
these  claims  of  the  Church  (approved  of  by  the  Grene- 
ral  Assembly  in  1578),  but  to  which  the  State  did  not 
so  readily  accede,  there  were  many  conferences  with 
King  James  VI.,  which  ended  in  a  compromise,  and 
in  the  passing  of  the  Act  1592.  Of  these  conferences 
mention  is  made  in  the  Act  itself.  Here,  also,  what 
w^as  done  was  done  deliberately ;  and  the  enactments 
which  this  Act  contains  on  the  subject  of  patrons  and 
presentations,  must  be  regarded  as  essential  stipula- 
tions in  the  contract  between  Church  and  State  thereby 
made.  Now  it  is  to  be  observed,  that  the  Act,  while 
it  almost  verbatim  repeats  the  words  of  the  Book  of 
Discipline  as  to  the  constitution  of  church  judicatories 
and  their  powers,  omits  that  part  of  it  just  quoted, 
which  relates  to  the  election  of  ministers  by  the  judg- 
ment of  the  eldership,  and  the  intrusion  into  sacred 
offices,  contrary  to  the  will  of  the  congregation.  In 
the  face  of  the  claims  publicly  set  forth  by  the  Church, 
this  omission  is  peculiarly  emphatic,  and  must  be  re- 
garded as  finally  foreclosing  all  claims  of  the  Church 
in  this  matter,  beyond  the  powers  and  privileges  ex- 
pressly conceded  by  the  State.  The  powers  conferred 
are  the  same  in  effect  as  those  conferred  by  the  former 
Statute.  All  presentations  are  ordered  to  be  directed 
to  presbyteries,  with  full  power  to  them  to  give  colla- 
tion thereupon ;  and  an  astricting  clause  of  obligation 
is  added :  "  Provided  the  foresaids  presbyteries  be 
bound  and  astricted  to  receive  and  admit  whatsomever 
qualified  minister  presented  be  his  Majesty  or  laick 
patrons."  The  Act,  c.  117)  of  the  same  year,  imme- 
diately following,  has  the  additional  clause,  that  ^<  in 
case  the  presbytery  refuses  to  admit  ony  qualified  mi- 
nister presented  to  them  be  the  patron,  it  sail  be  lauch- 
full  to  the  patrone  to  retaine  the  haill  fruites  of  the 
benefice  in  his  awin  hands." 

In  the  Statutes  that  follow  the  original  charter  of  the 
Church,  there  is  nothing  to  be  found  that  in  any  respect 
diminishes  the  rights  of  patrons,  or  confers  any  new 
power  in  the  people.  The  Act  1612,  c.  1,  which  intro- 
duced Episcopal  government,  contains  similar  clauses, 
securing  the  rights  of  patrons,  with  those  that  had  ex- 
isted under  Presbyterianism.  In  this  Act  the  Lords 
of  the  Privy  Council  are  authorised  ''  to  direct  letters 
of  horning,  charging  the  ordinary  to  do  his  duty"  in 
.the  receiving  and  admitting  of  qualified  persons  pre- 
sented by  patrons.  The  rescinded  Act,  1649i  abolish- 
ing patronage,  may  be  passed  over.  The  Act  1690, 
c.  5,  revived  the  Act  1592  in  all  its  parts,  except  that 
part  relating  to  patronages,  which  was  settled  by  c  25 
of  the  same  year.  This  Act  abolished  patronage,  al- 
lowing a  compensation  to  patrons.  But  even  under 
this  Act,  no  such  thing  as  an  arbitrary  veto  on  the 
•part  of  the  people  was  known ;  though,  certainly,  if 
the  absolute  power  of  rejecting  a  presentee  actually 
did  lie  in  the  people,  this  was  the  time  for  the  Churdi 
to  have  publicly  asserted  the  existence  of  such  funda- 
mental law.  But  by  the  new  constitution  under  this 
Act,  1690,  c.  25,  while  the  heritors  and  elders  are 
placed  in  the  right  of  the  ancient  patrons,  the  people 
are  only  allowed,  if  they  disapprove  of  the  presentee, 


^*  to  give  in  their  reasons,  to  the  effect  the  affair  may 
be  cognosced  upon  by  the  presbytery  of  the  bounds, 
at  whose  judgment,  and  by  whose  determination,  the 
calling  and  entry  of  a  particular  minister  is  to  be  or- 
dered and  concluded."  From  this  it  plainly  appears 
that  the  Veto  Act  has  placed  in  the  hands  of  the  people 
a  power  to  defeat  and  annihilate  the  presentation,  such 
as  they  never  possessed  even  under  the  Statutes  by 
which  patronage  was  temporarily  abolished.  The  next 
and  last  Act  is  the  present  one,  10  Anne,  c.  12,  by 
which  patrons  are  completely  restored  to  their  ancient 
rights,  and  the  astricting  clause  of  the  Act  1592,  is 
also  expressly  repeated. 

The  propositions  maintained  by  the  pursuers,  as 
deducible  from  a  survey  of  the  Statutes,  were  substan- 
tially as  follows : 

(I.)  The  free  exercise  of  the  right  of  nomination  to 
the  office  (not  the  ten^poraiities  merely)  of  the  ministry 
was  reserved  to  patrons  by  Statute,  as  a  condition  of 
the  national  establishment. 

(2.)  The  Church  has  no  power  to  limit  or  control 
the  free  nomination  to  this  office. 

(3.)  The  power  of  collation,  examination,  and  ad- 
mission of  presentees  to  benefices  which  the  Church 
exercises,  is  statutory  in  its  origin,  and  but  for  these 
Statutes,  the  naked  presentation  by  the  patron  would 
have  filled  the  vacancy,  and  conferred  on  the  presentee 
its  whole  fruits  and  privileges. 

(4.)  The  refusal  of  the  Church  Courts  to  take  a  pre- 
sentee on  trials,  and  collate  him  to  the  benefice  when 
found  qualified,  is  contrary  to  the  Statutes  by  which 
the  Church  holds  her  privileges,  and  the  patrons  their 
rights,  and  inconsistent  with  the  polity  of  the  Esta^ 
blished  Church. 

(5.)  Any  claim  of  power  on  the  part  of  the  Church 
to  alter  essentially  the  Statutes  on  which  her  own  ex- 
istence depends,  has  no  foundation. 

(6.)  The  rejection  of  the  presentee  by  the  arbitrary 
will  of  the  congregation,  whether  it  be  regarded  as  a 
civil  or  an  ecclesiastical  function,  is  tUtra  vires  of  the 
Church. 

(7.)  Though  no  case  exactly  similar  to  the  present  is 
to  be  found  in  the  books,  this  being  the  first  case  under 
the  Veto  Act,  there  are  not  wanting  cases  in  which  the 
Court  has  interfered  to  indicate  the  civil  right  of  pa- 
trons against  the  wrongous  usurpation  of  that  right  by 
presbyteries.  The  following  cases  are  not  distinguish- 
able in  principle  from  the  present :  Moncreiff  v.  Max- 
ton,  15th  February  1735,  (Mor.  9909).  Hay  of  Belton 
V,  Presbytery  of  Dunse,  25th  February  1749,  (9911). 
Cochran  v.  Officers  of  State  and  others,  19th  Novem- 
ber 1748,  21st  January  1749,  and  26th  June  1751, 
(9909  and  995 1 ).  Dick  v.  Carmichael,  29th  July  1 752, 
(9954) ;  Robertson's  Appeal  Cases,  304.  Lady  Forbes 
V.  M'William,  February  1762,  (9931).  Lord  Dundas 
V.  Presbytery  of  Zetland,  15th  May  1795,  (9972); 
Bell's  Folio  Cases,  169.  Baillie  v.  Morrison,  28th 
February  1822 ;  1  Sh.  p.  3,  N.  new  edit. 

The  Presbytery  piMMM^l.)  The  Church,  besides 
her  temporality,  is  possessed  of  a  spirituality,  which  is 
also  her  original  and  proper  character.  In  this  charac- 
ter she  is  independent,  and  exercises  internally,  both 
judicial  and  legislative  functions  in  regard  to  spiritual 
matters,  but  these  powers  are  prescribed  by  no  Act  of 
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Parliament.  Thus  she  has  for  ages  exercised  the  power 
of  judicial  investigation  in  regard  to  ecclesiastical  mat- 
ters, and  she  has  likewise  legislated  so  as  to  guide  the 
inferior  judicatories,  in  regard  to  matters  ecclesiastical, 
in  the  discharge  of  their  duty.  Thus  all  the  regulations 
in  regard  to  the  personal  qualifications  of  presentees 
have  been  fixed  by  herself,  without  reference  to  the 
Legislature.  The  Acts  of  Parliament  recognise  the 
Church  as  a  spiritual  body,  possessing  spiritual  privi- 
leges flowing  in  no  respect  from  the  civil  authority, 
but  from  the  spiritual  Head  of  the  Church.  Accord- 
ingly, no  Act  will  be  found  expressly  constituting  the 
Church  of  Scotland  as  the  State  Church  ob  avoj  and  as 
by  compact.  The  Statutes  adopt  the  Church  as  it  was 
found  to  have  been  existing  anterior  to  Statute  (cer- 
tainly as  existing  long  prior  to  the  Act  1692),  along 
with  the  then  existing  principles  in  regard  to  creed 
and  discipline,  and  the  power  of  regulating  such  mat- 
ters. The  Act  1592,  is  a.  mere  recognition  of  the 
Church  as  existing  at  least  at  the  date  of  the  Act 
1567,  c.  6  and  7.  The  Act  1592,  c.  116,  called  by 
the  pursuers  the  Charter  of  Presbytery,  has  the  fol- 
lowing clause :  "Item^  The  King's  Majesty,  and  estates 
foresaidis,  declaris  that  129  Act  of  the  P.  1584,  sail 
nawayes  be  prejudiciall,  nor  derogate  ony  thing  to  the 
privilege  that  God  has  given  to  the  spiritual  office- 
bearers in  the  Kirk,  concerning  heads  of  religion, 
matters  of  heresie,  excommunication,  coUation,  or  de- 
privation of  ministers,  or  ony  sic  like  essential  cen- 
sures, grounded  and  having  warrand  in  the  word  of 
God." 

(2.)  The  declaratory  conclusions  of  the  present  sum- 
mons require  not  a  civil,  but  a  spiritual  act  to  be  done, 
and  call  upon  the  civil  court  to  interfere  with  the  ec- 
clesiastical, in  the  entirely  spiritual  matter  of  induction 
into  the  pastoral  office :  But  this  is  clearly  inconsis- 
tent both  with  the  nature  of  civil  jurisdiction,  and  with 
the  liberty  of  the  Scottish  Church  as  recognised  by 
Act  of  Parliament.  The  present  is  not  a  case  in  which 
the  Presbytery  has  irregularly  taken  the  presentation 
into  its  own  hands,  or  refused  to  sustain  the  presenta- 
tion. The  minutes  of  Presbytery  bear  that  the  pre- 
sentation was  sustuned ;  and  the  rest  of  the  procedure 
thereafter  was  strictly  ecclesiastical.  To  pronounce 
decree  in  favour  of  the  pursuers  in  the  present  action, 
would  be  neither  more  nor  less  than  the  civil  court 
taking  upon  itself  to  interfere  in  the  direction  of  eccle- 
siastical proceedings ;  and  the  best  test  of  the  incom- 
petency of  such  a  decree  is  ascertained  by  the  circum- 
stance, that,  supposing  such  a  decree  pronounced,  the 
Court  possesses  no  means  by  which  the  decree  could 
be  enforced,  in  respect  that,  supposing  the  Court  should 
declare  that  Mr  Young,  the  presentee,  ought  to  have 
been  inducted,  the  Court  could  not  competently  decern 
and  ordain  the  Presbytery  to  take  him  on  trial  or  induct 
him,  and  so  perfect  the  spiritual  relation,  because  these 
matters  are  ecclesiastical  in  their  nature,  and  of  which, 
by  law,  the  Church  alone  can  accomplish;  and  the 
summons,  therefore,  merely  seeks  a  decemiture  and 
declarator  of  an  abstract  proposition,  without  any  par- 
ticular application,  which  is  incompetent. 

(3.)  Even  if  it  were  competent  for  a  civil  court  to 
pronounce  judgment  on  the  merits  of  this  case,  the 
Presbytery  must  be  assoilzied  from  the  charge  of  Iiav- 


ing  acted  illegally.  The  presentee  was  rejected  by  the 
Presbytery,  in  the  exercise  of  functions  within  their 
competency,  and  under  the  authority  of  the  Superior 
Church  judicatory  regulating  such  subject-matter,  viz. 
the  matter  of  the  call.  The  authority  of  the  General 
Assembly  every  presbytery  is  bound  by  law  to  obey. 
A  call  has  been  the  inveterate  usage  of  the  Church  from 
time  immemorial.  It  is  the  indbpensable  preliminary 
to  the  induction  of  every  presentee,  in  respect  that  it 
is  the  fundamental  principle  of  the  Church,  that  no 
minister  shall  be  intruded  on  a  congregation  contrary 
to  its  will.  The  following  are  the  principal  authorities 
on  this  subject :  For  the  call  or  invitation,  see  Pardo-* 
van,  B.  I.  c.  1,  §  7.  Second  Book  of  Discipline,  c  3,  §  5. 
Act  of  Assembly  1638,  Dec.  17,  18,  Sess.  23-24,  Act 
20.  It  was  enacted,  <*  That  there  be  a  respect  paid  to 
the  congregation,  and  that  no  person  be  intruded  in 
any  office  of  the  kirk,  contrar  to  the  will  of  the  con- 
gregation to  which  they  are  appointed :"  Act  of  As- 
sembly 1646.  Recommendation  to  Presbyteries  and 
Provincial  Assemblies  anent  Calls.  Directory  of  the 
Election  of  Ministers,  1649)  4th  August,  Sess.  40,  § 
3.  '*  But  if  it  shall  happen  that  the  major  part  of  the 
congregation  dissent  from  the  person  agreed  upon  by 
the  session,  in  that  case  the  matter  shall  be  brought 
unto  the  presbytery,  who  shall  judge  of  the  same,  and 
if  they  do  not  find  their  dissent  to  be  grounded  on 
causeless  prejudices,  they  are  to  appoynt  a  new  elec- 
tion:^ Act  of  Assembly,  9^  1715;  and  the  original 
principle  of  non-intrusion  again  asserted  in  1736,  Act 
of  Assembly,  14 :  in  1748,  Act  of  Assembly,  4,  fixing 
the  qualifications  of  parties  entitled  to  vote  in  call& 
Besolution  of  AssemlAy,  1782,  "  That  the  moderation 
of  a  call  in  the  settlement  of  ministers,  is  agreeable  to 
the  immemorial  and  constitutional  practice  of  this 
Church,  and  ought  to  be  continued."  And  finally,  the 
interim  Act  of  1 834,  which  was  intended  to  settle  the 
mode  by  which  the  great  principle  of  the  Church,  sua* 
nounced  in  the  Books  of  Discipline,  and  in  the  several 
Acts  of  Parliament,  shall  be  practi<»Jly  made  effective. 
In  vindication  of  this  principle  there  are  the  following 
cases,  decided  in  the  General  Assembly  on  the  validity 
of  calls,  extending  through  the  greater  part  of  the  hst 
century,  and  therefore  (which  is  of  great  importance), 
coexistent  with  the  present  law  of  patronage :  Spynie, 
1720.  Lochmaben,  1723.  Aberdeen,  1725--6.  Currte, 
1740 ;  a  very  important  case.  The  presentee,  Mercer, 
was  rejected  solely  on  the  ground  of  insufficiency  of 
the  call.  Caimbie,  1741.  Manor,  1742.  Ouny,  1743. 
Kirkcowan,  1744.  Kilpatrick-Fleming,  1747.  Methven, 
1750.     Inverkeithing,  1792.    Abeibrothwick,  1790. 

Looking  at  this  long  series  of  decisions  on  the  suffi- 
ciency of  calls,  the  practice  of  the  Church  in  this  mat- 
ter cannot  be  questioned ;  and  it  is  manifest  that  the 
provisions  of  the  Act  of  Assembly  1834,  though  it  may 
appear  to  be  an  innovation  on  the  ancient  law  of  the 
Church,  is  really  nothing  more  than  the  mere  legisia- 
lative  embodiment  of  an  ancient  principle,  which  it  was 
in  the  power  of  the  Church  at  any  time,  equally  to  have 
declared  judicially  by  a  series  of  decisions.  The  mere 
circumstance,  that,  for  the  last  fifty  years,  the  document 
designated  "  a  cair  has  degenerated  into  a  mere  form, 
cannot  possibly  take  away  from  the  Church  its  in- 
herent power  to  legislate  on  a  matter  so  exclusively 
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spiritual,  and  restore  vitality  to  one  of  its  most  ancient 
and  valuable  institutions. 

(4.)  The  law  of  the  Established  Chnrch  with  regard 
to  calls,  is  the  law  of  the  land,  unless  indeed  it  can  be 
shown  to  be  disallowed  by  express  Acts  of  Parliament. 
But  the  Acts  of  Parliament  are  so  far  from  disallowing 
the  law  of  the  Church  in  this  matter,  that  they  ex- 
pressly recognise  the  jurisdiction  of  the  Church  in  all 
matters  connected  with  the  examination,  admission, 
qualification,  and  fitness  of  ministers.  The  Statutes, 
whether  in  enacting  or  ratifying  provisions  in  fa- 
vour of  the  Church,  distinctly  recognise,  enact,  or  con- 
tinue to  the  Church  its  former  customary  prerogatives 
in  all  things  ecclesiastical.  The  Statutes,  moreover, 
expressly  point  to  the  ecclesiastical  courts  as  the  only 
competent  ^/bruifi  in  which  questions  can  be  tried  which 
are  connected  with  the  collation  and  induction  into  the 
pastoral  office. 

It  is  a  mistake  to  suppose  that  the  astricting  clause 
of  the  Act  1692,  c.  1 16,  which  declared  that  presbyteries 
should  admit  such  qualified  persons  as  were  presented 
by  patrons,  is  at  present  the  regulating  law  with  regard 
to  the  admission  of  ministers.  The  Act  was  repealed 
altogether  by  the  Act  1612  establishing  Episcopacy, 
and  the  Act  1690,  c.  5,  which  re-enacted  it,  purposely 
omitted  the  astricting  clause  relating  to  patronages. 
Then  came  the  Act  1690,  c.  25,  introducing  a  new 
principle;  and  the  Act  1711,  which  abolished  it,  did 
not  re-enact  the  astricting  clause  of  1592.  The  law 
of  patronage  remains  therefore  upon  the  original  Sta- 
tute 1567,  c  7,  which  enacts  generally,  and  without  li- 
mitation, <'  that  the  examination  and  admission  of  mi- 
nisters be  only  in  the  power  of  the  kirk ;  the  presenta- 
tion of  laick  patronages  always  reserved  to  the  just  and 
ancient  patrons.''  Nor  is  there  any  thing  in  the  Act 
1711  to  qualify  this  general  power  originally  conferred 
on  the  Church.  This  Act,  indeed,  is  altogether  silent 
on  the  mode  of  procedure  to  be  adopted  by  the  Church 
in  inducting  a  presentee  to  a  spiritual  office.  But  even 
though  the  astricting  clause  of  the  Act  1592  were  at 
present  the  regulating  provision  on  this  subject,  the 
obligation  on  the  Church  to  admit  and  receive  presen- 
tees must  necessarily  be  understood  as  an  obligation  to 
receive  and  admit  in  conformity  to  the  laws  and  con* 
stitution  of  the  Church  in  regard  to  the  conferring  the 
pastoral  relation,  and  in  accordance  with  the  recogni- 
tion in  the  same  Statute,  of  her  independent  authority 
in  that  matter. 

The  Statute  1567,  c.  7,  contains  a  clause,  however, 
which  excludes  the  jurisdiction  of  the  civil  courts  alto- 
gether in  this  matter.  It  provides,  '<  that  in  caice  the 
patron  present  ane  person  qualified  to  his  understand- 
ing, and  failzing  of  ane,  ane  uther  within  the  said  six 
moneths,  and  the  said  superintendent,  or  commissioner 
of  the  kirk,  refuses  to  receive  and  admit  the  person 
presented  be  the  patron,  as  said  is :  It  sail  be  lesum  to 
the  patron  to  appeale  to  the  superintendent  and  mi- 
nisters of  that  province  quhair  the  benefice  lyis  (now 
the  Presbytery),  and  desire  the  person  presented  to  be 
admitted,  quhilk  gif  they  refuse,  to  appeale  to  the  6e« 
neral  Assemblie  of  the  haill  realme,  be  quhome  the  cause 
bean  decyded,  sail  take  end  as  they  deceme  and  declair.'' 
Thus  it  is  by  Statute,  that  finality  of  jurisdiction  in 
the  matter  of  conferring  the  pastoral  office  is  se- 


cured to  the  Church,  which  indeed  arises  from  its  own 
peculiar  nature  as  a  spiritual  ordinance,  and  from  the 
principle  of  independence  which  has  always  honourably 
distinguished  the  Presbyterian  from  other  more  servile 
establishments. 

Moreover,  even  supposing  these  Statutes  conferred 
no  power  on  the  Church  judicatories  as  a  spiritual 
court,  but  the  mere  act  of  examining  a  presentee,  and 
admitting  him  if  found  qualified,  the  condition  that  he 
must  be  a  qualified  presentee  still  remains  in  the  very 
words  of  the  Act,  and  it  is  no  where  laid  down  that  thid 
condition  includes  strictly  only  personal  qualifications. 
It  is  on  the  contrary  explained  by  the  law  and  practice 
of  the  Church,  tliat  no  presentee  can  be  considered  as 
qualified  who  has  not  received  the  concurrence  of  the 
congregation  to  which  he  is  appointed. 

(5.)  If  there  is  nothing  in  the  Statutes  enacting  pa*' 
tronage  that  excludes  the  power  of  the  Church  to  le- 
gislate on  the  matter  of  calls,  and  to  exercise  the  spi- 
ritual function  of  calling  a  presentee,  as  little  is  theref 
any  thing  in  the  abstract  right  of  patronage  inconsistent 
with  the  exercise  of  such  a  function.  Patronage  is, 
and  was  from  the  beginning,  a  patrimonial  right  in« 
deed,  but  a  right  of  a  very  peculiar  kind,  controlled, 
and  liable  to  be  controlled  indefinitely  by  the  exercise 
of  the  spiritual  jurisdiction  inherent  in  the  Church.  It 
is  not  a  right  of  property  uncontrolled  and  capable  of 
passing  like  a  house  or  a  field  by  purchase,  or  of  being 
impignorated  without  limitation.  It  is  subject  to  great 
qualifications,  and  it  may  well  be  explained  to  be  a 
trust,  held  by  a  patron,  to  be  exercised  for  the  bene- 
fit of  the  congregation.  The  patron  must  present  a 
party  who  has  received  the  stamp  of  the  Church  Court 
as  a  person  qualified  to  accept,  and  in  the  judgment 
of  the  Presbytery,  after  examination,  shall  be  held 
eligible  to  the  benefice;  that  the  patron  shall  present 
within  a  limited  time  from  the  vacancy ;  and,  lastly, 
that  the  presentee  shall  have  qualified  to  government 
— ^have  declared  his  acceptance  of  the  presentation, 
and  shall  have  presented  his  '^parochial  certificate"  or 
attestation  of  the  clergyman  under  whom  he  lives,  that 
he  is  fit  to  be  received  into  the  ministry.  The  Chnrch 
has  again  and  again  exercised  this  power  of  controlling 
and  limiting  the  right  of  patronage,  particularly  by  ex- 
tending in  various  ways  the  requisites  of  qualification 
in  the  presentee,  and  thus  more  and  more  limiting  the 
choice  of  the  patron.  It  is  impossible  to  point  out  any 
sound  distinction  between  the  right  of  the  Church  to 
legislate  in  the  matter  of  pluralities,  and  its  claims  and 
rights  to  make  such  provisions,  as  in  the  Act  of  As- 
sembly 1834,  in  regard  to  the  important  and  exclu- 
sively spiritual  matter  of  calls. 

(6.)  Even  supposing  the  defence  on  the  merits  as 
well  as  on  the  competency  to  be  repelled,  the  present 
summons  is  not  so  laid  that  the  Court  can  pronounce 
decree  on  it ;  for,  (1.)  It  calls  for  the  declarator  of  an 
abstract  right  on  which  nothing  can  follow,  because 
there  is  no  particular  application.  It  is  contrary  to 
the  principle  of  Gifford,  July  8, 1829;  7  S.  and  D.  854. 
Neither  the  patron  nor  presentee  have  any  interest,  in 
respect  that  the  patron's  interest  is  excluded  under  the 
Widow's  Fund  Act,  54  Geo.  III.  c  169,  which  pute 
the  collector  of  that  fund  in  right  of  all  vacant  stipends ; 
and  as  the  spiritual  relation  has  not  been  conferred  on 
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the  presentee,  he  has  no  right  to  the  stipend ;  (2.)  be- 
cause the  pursuers  have  not  previously  exhausted  the 
proper  course  of  appeal  to  the  Genersd  Assembly,  as 
pointed  out  by  the  Act  1667,  c.  7 ;  (3.)  because  the 
pursuers  acquiesced  in  the  Assembly's  Act  in  the  pro- 
ceedings had  before  the  Presbytery  of  Auchterarder. 

(7.)  The  defenders  deny  the  application  of  the  cases 
cited  for  the  pursuers,  and  there  is  a  manifest  distinc- 
tion between  them  and  the  present  case.  In  every  one 
of  them,  the  proceeding  of  the  Presbytery  objected  to, 
was  in  regard  to  the  civil  matter  of  sustaining  the  pre- 
sentation, and  not  in  regard  to  the  ecclesiastical  matter 
of  conferring  the  pastoral  office  and  relation. 

Replied  for  the  pursuers, — (1.)  Patronage  generally 
is  a  patrimonial  right,  encroachments  upon  which,  whe- 
ther by  a  civil  or  a  spiritual  corporation,  and  whether  in 
the  exercise  of  a  civil  or  spiritual  function,  the  civil 
court  is  competent  to  repress. 

(2.)  The  refusal  to  do  a  direct  statutory  duty  ne- 
cessarily is  a  civil  wrong,  for  which  the  civil  courts 
must  give  a  remedy ;  especially  when,  as  in  the  pre- 
sent case,  (1.)  the  discharge  of  that  dut}*  is  the  coun- 
terpart of  the  civil  privileges  of  another  party :  and, 
(2.)  the  obligation  to  perform  that  duty  was  the  condi- 
tion of  the  Church  acquiring  any  control  whatever 
over  the  exercise  of  the  right  of  patronage :  and,  (3.) 
the  refusal  here  necessarily  leads  to  a  separation  of 
the  stipend  and  the  cure,  and  the  partial  subversion,  or 
at  least  suspension  of  the  Church  Establishment. 

(3.)  The  Veto  Act,  exfacie^  in  name  and  in  princi- 
ple, raises  and  disposes  of  questions  of  civil  right,  the 
adjudication  of  which  necessarily  belongs  to  the  civil 
court  Among  other  things,  this  Act  (No.  17  of  the 
annexed  regulations,)  contains  provisions  which  ma- 
terially effect  the  exercise  of  the  jus  devolutum ;  and 
that  it  is  competent  for  this  Court  to  interfere  in  all 
such  cases,  has  been  again  and  again  decided  in  the 
following  series  of  cases :  Presbytery  of  Falkirk,  Dec. 
8,  1696 ;  Morr.  9961.  Presbytery  of  Ayr,  March  2, 
1762,  (9961).  Presbytery  of  Paisley,  Aug.  10,  1770, 
(9966).    Grant,  Feb.  7,  1778,  (9945). 

(4.)  The  defence,  that  the  Presbytery  was  acting 
here  in  the  execution  of  their  spiritual  function  in  mo- 
derating a  call,  is  untenable  for  many  reasons :  (1.)  Be- 
cause the  Veto  Act,  in  its  operations,  infers  the  inter- 
meddling with  rights  of  patrons,  and  provides  for  mat- 
ters in  a  legislative  capacity  essentiaUy  different  from 
<<  a  call."  The  Veto  Act  is  not  the  surrogate  for  the 
<<  call,"  but  coexists  along  with  it ;  for  it  may  happen 
that  the  major  part  of  the  congregation  may  concur  in 
a  call  according  to  the  old  form,  while  the  major  part 
of  the  heads  of  families  in  full  communion  may  have 
vetoed  the  presentee  under  the  Act  of  Assembly.  This 
Act  bears,  indeed,  in  the  preamble,  to  be  declaratory 
of  the  fundamental  law  of  the  Church  ;  but  in  section 
seventeen  of  the  annexed  regulations,  in  the  case  of  the 
presentation  falling  to  the  presbytery  by  the  jus  de^ 
volutum^  it  introduces  an  exception  from  the  operation 
of  the  interim  Act,  and  directs  matters  to  proceed  *<  ac- 
cording to  the  general  laws  of  the  Church ;"  thus  con- 
fessing itself  to  be  contrary  to  these  general  laws :  (2.) 
Because  at  no  time  in  the  history  of  the  Church,  even 
when  patronage  was  abolished,  was  the  absolute  concur- 
rence of  the  people  necessary  to  validate  a  presentation, 


neither  had  they  any  right  of  arbitrary  dissent.  When 
the  presentation  is  sustained,  the  people  are  asked  if 
they  concur ;  but  if  they  do  not  dissent,  on  cause  shown, 
the  concurrence  is  presumed.  This  is  the  true  mean- 
ing of  a  call,  according  to  all  the  authorities  and  the 
universal  practice  of  the  Church  previous  to  the  Veto 
Act.  No  other  meaning  indeed  is  consistent  with  the 
statutory  existence  of  patronage.  The  history  of 
church  legislation  in  the  matter  of  calls  is  very  instruc- 
tive here.  In  the  year  1645,  the  Assembly  issued  "a 
form  of  church  government^'  (p.  568  of  Confession 
of  Faith),  under  the  head  of  ordination  and  elec- 
tion. In  1649»  a  directory  for  the  admission  of  mi- 
nisters was  framed  (Peterkin,  II.  609*) ;  and  even  in 
those  republican  times,  though  the  people  had,  by  the  re- 
gulations of  this  directory,  a  power  to  dissent,  yet  the 
dissent  was  made  subject  to  the  judgment  of  the  pres- 
bytery, whether  it  was  not  grounded  upon  causeless 
prejudices.  The  rational  power  of  examination  was 
lodged  in  the  ecclesiastical  courts,  instead  of  the  arbi- 
trary power  of  rejection,  which,  by  the  Veto  Act,  is 
given  to  the  people.  Such  was  the  state  of  the  law 
when  patronage  was  abolished.  After  the  restoration 
of  patrons  to  their  ancient  rights  by  the  Act  of  Queen 
Anne,  a  feeble  attempt  was  made  by  the  Church,  by 
the  Act  14  of  Assembly,  1736,  to  set  up  an  arbitrary 
call  against  the  presentation  of  the  patrons ;  but  this 
Act  {vide  Sir  Henry  Moncreiff  on  the  Constitution  of 
the  Church  of  Scotland,  p.  59)  was  merely  a  conces- 
sion in  words  to  the  prejudices  of  the  people,  and  which 
was  never  intended  to  be  followed  up  by  decisions, 
nor  was  it  in  point  of  fact  ever  so  followed  up.  The 
singular  case  of  Mercer,  presentee  to  the  parish  of  Cur- 
rie,  1740,  who  was  rejected  on  account  of  the  insuffi- 
ciency of  the  call,  is  to  be  explained,  along  with  some 
other  manifestations  of  the  same  kind,  by  the  fact  that 
the  Act  of  Queen  Anne  was  unpopular  in  the  Churchy 
and  for  many  years  after  it  passed,  a  loose  practice  pre- 
vailed, with  the  connivance  of  patrons,  of  proceeding  in 
the  matter  of  a  call  as  if  the  Act  1690  had  still  been 
the  law  of  the  land.  In  tliis  case  of  Currie,  the  pa- 
trons, who  were  the  town-council  of  Edinburgh,  did  not 
choose  to  assert  their  rights ;  and  as  a  precedent,  when 
the  patron  maintains  his  right  of  presentation,  it  does 
not  apply.  In  1782,  the  Act  of  Assembly  recognising 
calls  as  part  of  the  fundamental  law  of  the  Church,  is 
too  vague  to  prove  any  thing.  Since  that  date,  the 
matter  was  hushed  till  its  resuscitation  under  the  Veto 
Act  in  1834.  But,  (3.)  No  law  and  no  practice  of 
the  Church,  which  virtually  repeals  the  Act  of  Parlia- 
ment under  which  patrons  hold  their  rights,  can  be 
looked  at  by  a  court  of  law  in  a  question  where  the 
maintenance  of  these  rights  is  concerned.  Had  the 
Veto  Act,  or  the  right  of  arbitrary  rejection  by  the 
people,  coexisted  with  the  right  of  presentation  by  the 
patron  from  the  year  171 1,  without  interruption,  a  case 
of  acquiescence  might  have  been  strongly  pleaded 
against  the  patrons,  and  the  Acts  of  Parliament  might 
have  been  held,  in  this  respect,  to  be  practicaUy  re- 
pealed. But  the  matter  stands  confessedly  the  oth^ 
way,  and  no  continuous  practice,  but  merely  an  ab- 
stract principle  of  the  Church  has  been  maintained.  The 
argument  from  the  doctrine  of  callsy  as  a  legal  arga« 
ment,  is  altogether  futile^ 
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(5.)  The  plea  that  a  right  of  rejection  in  the  people 
comes  under  the  category  of  a  qualification  in  the  pre- 
sentee, admits  of  a  fourfold  answer:  (1.)  When  a  right 
to  nominate  is  in  one  party,  and  a  right  to  try  in  an- 
other, a  right  of  rejection  by  a  third  party  is  not  within 
the  matter  of  qualification  in  the  nominee,  but  it  is 
virtually  a  restriction  of  the  nomination.  (2.)  This 
plea  is  inconsistent  with  the  jurisdiction  and  aiscipline 
of  the  Church,  as  established  by  the  Act  1592.  By  that 
Act,  jurisdiction  and  discipline  are  placed  exclusively 
in  the  ecclesiastical  courts ;  and  they  are  not  entitled 
to  substitute  the  arbitrary  opinions  of  others  for  their 
own  deliberate  judgment.  The  Statutes  secure  this 
judgment  to  the  patrons  as  a  matter  of  right.  (3.)  A 
qualification  in  a  person  to  be  selected,  must  be  some- 
thing with  which  the  patron  can  comply,  in  consistency 
with  the  exercise  of  his  right  of  choice.  (4.)  If  the 
plea  is  good  that  the  Church  is  entitled  to  prescribe 
the  qualification  absolutely,  then  in  no  case  ought  the 
patron  to  be  able  to  prevail  against  a  presbyterial  judg- 
ment of  non-qualification.  But  the  Act  supposes  that 
cases  may  occur  where  the  presbytery  does  not  hold  a 
presentee  qualified,  and  yet  the  patron  is,  against  their 
decision,  allowed  to  retain  the  fruit  of  the  benefice. 

(6.)  The  declaratory  conclusions  are  in  the  very 
terms  of  the  restrictive  clauses  in  the  Act  1592,  and 
the  obligatory  clause  in  the  Act  1711,  and,  therefore, 
mast  be  relevant. 

(7.)  The  conclusion  is  not  for  the  declarator  of  an 
abstract  right,  but  for  a  declaration  of  the  patron's  pa- 
trimonial interest  in  the  patronage  of  a  particular  be- 
nefice. The  interest  of  the  presentee  is  idso  manifest ; 
and  whatever  may  ultimately  prove  to  be  the  right 
either  of  the  presentee  or  of  the  Collector  for  the  Wi- 
dows' Fund,  the  patron  is,  in  the  meanwhile,  manifestly 
entitled  to  have  declarator  under  the  Act  1592,  and  to 
retain  under  the  Act  1567,  c.  117. 

(8.)  A  decree  of  the  Court  of  Session  may  be  en- 
forced against  the  Church  in  the  same  manner  as 
against  any  other  corporation. 

(9.)  The  Act  1567,  c.  7,  making  the  judgment  of 
Assembly  final,  relates  merely  to  the  matter  of  quali- 
fication. In  the  present  case,  the  parties  are  not  at 
issue  as  to  whether  the  presentee  was  or  was  not  a 
duly  qualified  person,  but  whether  the  Presbytery  is, 
or  is  not  bound  to  take  the  presentee  on  trial  at  all. 

(10.)  Though  the  pursuers  pleaded  in  the  Church 
Courts  under  the  Veto  Act,  as  the  Act  according  to 
which  the  procedure  was  conducted  by  the  Presbytery, 
this  can  never  bar  them,  as  by  acquiescence,  from  bring- 
ing the  present  declarator  in  the  civil  court  against  the 
Veto  Act,  as  being  illeg^  in  principle,  and  ultra  vires 
of  the  Church. 

The  following  is  an  outline  of  the  speeches  delivered 
by  their  Lordships  at  the  advising,  which  occupied  the 
27th  February  and  the  six  subsequent  sederunt  days  : 

Lord  President, — His  Lordship  stated,  that  after  as  careful 
a  consideration  of  the  present  question  as  he  could  give,  he 
had  come  to  the  conclusion,  that  the  Act  of  Assembly  1834  was 
clearly  ultra  vires  of  the  Church.  Since  the  passing  of  that 
Act,  the  present  summons  has  been  raised  for  the  purpose  of 
ascertaining,  by  a  judgment  of  this  Court,  the  patrimonial  pri- 
vileges and  rights  of  the  pursuers ;  and  in  judging  of  this  ques- 
tion, I  have  banished  from  my  mind  all  views  of  policy.    It  is 

SCOTTISH  JURIST. 


quite  plain,  that  long  before  the  introduction  of  the  reformed 
religion,  the  Papal  Church  was  then  as  much  subjected  to  the 
civil  power  as  the  Reformed  Church  came  to  be  after  the  Re- 
formation. On  this  point,  just  remark  the  terms  of  1  James  L 
1481,  c.  84,  and  it  must  be  obvious  to  every  one,  that  unless  a 
power  resided  in  some  one  court  or  another  to  correct  the 
awards  of  the  others,  and  so  to  keep  them  within  their  proper 
jurisdictions,  much  confusion  and  hardship  would  ensue.  In 
regard  to  this  matter,  I  would  refer  to  the  Code  Napoleon, 
whereby  a  power  was  given  to  the  Court  of  Cassation  to 
review  the  decrees  of  all  military  courts,  wherever  they  went 
beyond  their  province,  and  I  may  likewise  refer  to  the  same 
power  of  review  which  the  Court  of  Common  Pleas  in  Eng« 
land  has  over  similar  criminal  tribunals.  There  is  in  like 
manner  the  case  of  an  officer  of  marines,  who  having  been  sen- 
tenced by  a  court-marshall  to  a  long  imprisonment,  on  the 
written  deposition  of  persons  who  might  have  been  produced^ 
and  which  had  been  refused  by  the  court<marshall,  obtained  a 
verdict  in  the  Common  Pleas,  £1000  damages  against  all  the 
members  of  the  court,  notwithstanding  that  the  sentence  had 
been  previously  remitted  by  the  King.  And  equally  in  point 
is  the  case  of  Sergeant  Grant,  in  the  same  Court,  in  1793, 
where  Lord  Loughborough  expressly  laid  it  down  as  law,  that 
the  Court  of  Common  Pleas  had  the  right  of  review  over 
such  courts,  wherever  there  is  excess  of  jurisdiction.  There  is 
likewise  the  case  of  Sir  Francis  Burdett  v.  the  Speaker  of  the 
House  of  Commons,  in  which  Lord  EUenborough  declares  him- 
self to  the  same  effect.  In  the  more  ancient  case  of  the  Earl 
of  Banbury,  arraigned  for  murder,  in  which  the  House  of  Peers 
refused  to  try  him,  on  the  allegation  that  he  was  not  a  peer, 
and  he  was  indicted  thereafter  before  Lord  Holt :  his  Lordship, 
after  inquiry  into  his  claim  as  a  peer,  held  that  the  House  of 
Peers  was  wrong,  and  accordingly  refused  to  try  him.  The  Chief-' 
Justice  there  asserted  the  right  of  the  King's  Bench  to  inquire 
into  a  question  of  peerage  which  had  arisen,  and  this  he  pro- 
ceeded to  do,  in  spite  of  the  violent  remonstrances  of  the  House 
of  Peers.  In  a  very  recent  case.  Lord  Denman  took  cognizance 
of  the  privileges  of  the  House  of  Commons,  in  reference  to  an 
alleged  libel  contained  in  papers  published  by  authority  of  that 
House.  In  the  same  manner,  it  will  be  found  that  our  prede-' 
cessors  have  reviewed  the  proceedings  of  church  courts,  when- 
ever there  was  excess  of  jurisdiction.  Whether  we  look  to  the 
Church  as  constituted  before  or  after  the  Reformation,  it  is 
plain  that  the  right  of  judging  of  the  personal  fitness  of  the 
presentee  resided  exclusively  with  the  ecclesiastical  officers,  and 
not  with  third  parties,  such  as  the  people.  The  Act  1567 
abolished  the  Papal  religion,  but  in  doing  so,  it  expressly  re- 
served the  rights  of  lay  patrons,  thereby  acknowledging  these 
as  civil  rights.  Now,  John  Knox  was  idive  at  the  time  of  the 
Act  1567,  and  though  that  period  afforded  the  best  opportunity 
for  asserting  any  right  which  it  was  conceived  the  people  had  in 
the  election  of  a  minister,  the  Act  contained  no  such  allusion. 
It  is  evident,  besides,  that  Knox  principally  assisted  in  framing 
the  Act  1567.  The  Act  1597,  c.  235;  appointed  parish  minis- 
ters to  be  bishops,  and  to  have  seats  in  Parliament.  This 
shows,  if  any  thing  were  needed,  the  control  the  Legislature 
had  then  over  the  Church  in  this  particular,  of  arranging  the 
proper  offices  for  the  Church.  The  Church  remained  in  a  va- 
cillating state,  under  bishops  and  superintendents,  without  any 
government  by  presbyteries,  down  to  1592.  This  Act,  called 
the  Charter  of  Presbytery,  and  the  whole  other  Acts,  ex- 
pressly reserve  to  the  lay  patrons  the  right  of  patronage  as  a 
patrimonial  right.  The  Act  1592,  in  ratifying  certain  liberties 
to  the  Church,  must  be  taken  in  connection  with  the  privileges 
which  were  expressly  conferred  by  the  State  on  the  Kirk,  and 
not  as  inferring  or  countenancing  any  privileges  to  which  the 
Kirk  might  conceive  themselves  entitled  ^e  divino.  The  Act 
1592,  c.  1 16,  clearly  refers  to  privileges  which  had  been  granted 
by  the  King  in  conference;  "  of  whilk  articles,"  the  Act  says, 
"  the  tenor  follows."  Accordingly,  it  is  obvious  that  the  Act  ra- 
tifies only  such  liberties  as  had  been  agreed  on  with  him  in  con- 
ference ;  and  it  cannot  be  maintained  on  this  Statute,  that  the 
Second  Book  of  Discipline  was  ratified  and  approved  of  by  it. 
Iudeed|  no  mention  is  there  made  of  the  liberties  claimed  by 
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the  Second  Book  of  Discipline.  This  Act,  moreover,  confers 
no  right  on  the  people  to  qualify  the  patron's  right,  and  he  is 
only  bound  to  present  a  qualified  person,  to  be  taken  on  trial  by 
the  Presbytery,  on  whom  were  conferred  full  power  of  colla- 
tion. Besides, — though  this  Act  was  passed  by  the  Legislature 
after  the  return  of  Andrew  MeWille  from  Geneva,  which  was 
another  fitting  opportunity  for  importing  into  the  law  of  the 
land,  and  of  the  Church,  the  strict  doctrines  of  Calvin, — ^nothing 
is  said  in  the  Act  about  the  "  call,"  far  less  of  a  veto  by  the 
people,  to  frustrate  the  rights  of  patrons,  which  had  previously 
been  expressly  reserved,  and  now  confirmed,  as  patrimonial  rights. 
It  follows,  as  a  consequence  from  this  Act  (1592,  c.  117), 
that  as  the  patron  was  to  have  right  to  the  fruits  of  the  bene- 
fice, in  case  the  Presbytery  refused  to  admit  the  presentee,  that 
the  civil  court  must  entertain  any  action  which  the  patron  may 
bring  to  enforce  this  statutory  provision  ;  and  in  doing  so,  of 
course  the  proceedings  of  the  Church  Courts  fidl  within  our 
jurisdiction,  to  the  extent  of  judging  in  them  to  decide  the 
patron's  claims.  At  that  period,  I  hold  it  to  be  abundantly 
clear  that  the  civil  court  had  power  over  the  Church  Courts  in 
the  matter  of  the  admission  of  ministers,  and  it  could  be  a  power 
of  review  over  nothing  but  the  admission.  Presbytery  was 
abolished,  and  Prelacy  restored  by  1612,  till  1690,  c.  5,  when 
Presbytery  was  again  restored.  At  this  period  in  the  history 
of  the  Church,  one  circumstance  shows  clearly  the  dependence 
of  the  Kirk  on  the  Parliament,  viz.,  that  the  Kirk,  in  1690, 
considered  it  necessary  to  obtain  the  sanction  of  Parliament  to 
the  Confession  of  Faith.  Such  being  the  case,  that  to  give 
effect  to  their  own  creed  the  Legislature  is  invoked,  does  it 
not  seem  strange,  that,  nevertheless,  the  Kirk  should  have  power 
to  infringe  upon  civil  rights,  without  going  to  the  Legislature. 
This  appears  absurd  ;  and  equally  so  to  maintain,  that  after  all 
this,  the  civil  courts  have  no  power  to  entertain  an  action  com- 
plaining of  an  alleged  excess  of  jurisdiction  on  the  part  of  the 
Church.  It  is  proper  further  to  remark,  that  an  improper  idea 
has  been  attached  to  the  principle,  that  our  Saviour  is  the  bead  of 
the  Church,  and  not  the  King.  In  one  sense,  the  King  is  not 
the  head,  viz.,  in  spiritual  matters;  but  the  King  most  cer- 
tainly must  be  held  to  be  the  origin  of  all  judicial  or  legislative 
powers  which  the  Church  could  daim.  It  has  been  observed, 
that  the  rights  of  patrons  were  reserved  to  be  exercised  by  them. 
This  continued  down  to  1690,  c.  23,  which  abolished  the  right 
of  patronage,  but  on  condition,  however,  of  compensation  to 
them  ;  and  the  heritors  and  elders  were  appointed  to  nominate 
to  vacant  charges.  Even  in  this  Statute,  no  right  was  con- 
ferred on  the  people,  nor  on  the  majority  of  male  heads  of  fa- 
milies ;  the  heritors  and  elders  exdusively  had  to  propose  the 
person  to  the  whole  congregation,  who,  when  they  disapproved, 
had  to  give  in  their  reasons,  to  be  cognosced  upon  by  the  Pres* 
bytery,  "  by  whose  determination  the  calling  and  entry  of  a  par- 
ticuUr  minister  b  to  be  ordered  and  concluded."  This  is  totally 
different  from  the  unlimited  power  given  by  the  Act  1834  to  the 
people  ;  for  the  Presbytery,  by  this  Act,  were  not  to  be  regu- 
lated by  the  number  of  dissents,  however  great,  but  by  the 
nature  of  the  reasons  propounded  and  proved  against  the  no- 
minee. Patronage  was,  however,  restored  in  1711,  with  the 
whole  rights  of  patrons;  the  reason  assigned  by  the  Act  being, 
that  the  practice  under  the  Act  of  1690  had  produced  conten- 
tions and  animosities  among  the  persons  entitled  to  nominate 
the  minister.  The  Statute  says :  '*  Whereas  by  the  ancient 
laws  and  constitutions  of  that  part  of  Great  Britain  called  Scot- 
land, the  presenting  of  ministers  to  vacant  churches  did  of  right 
belong  to  the  patrons,  until  by  the  twenty-third  Act  of  the  se- 
cond session  of  the  first  Parliament  of  the  late  iUng  William 
and  Queen  Mary,  held  in  the  year  one  thousand  six  hundred  and 
ninety,  intituled.  Act  concerning  Patronape*,  the  presentation 
was  uken  from  the  patrons,  and  given  to  the  heritors  and  elders 
of  the  respective  parishes ;  and  in  place  of  the  right  of  presen- 
tation, the  heritors  and  liferenters  of  every  parish  were  to  pay 
to  the  respective  patrons  a  small  and  inconsiderable  sum  of 
money,  for  which  the  patrons  were  to  renounce  their  right  of 
presentation  in  all  times  thereafter  :**  "And  whereas  that  way 
of  calling  ministers  has  proved  inconvenient,  and  has  not  only 
occasioned  great  heats  and  divisions  among  those  who,  by  the 


aforeeaid  Act,  were  entitled  and  authorised  to  call  ministers, 
but  likewise  has  been  a  great  hardship  upon  the  patrons, 
whose  predecessors  had  founded  and  endowed  those  churches, 
and  who  have  not  received  payment  or  satisfiurtion  for  their 
right  of  patronage  from  the  aforesaid  heritors  or  h'ferenters  of 
the  respective  parishes,  nor  have  granted  renundationa  of 
their  said  rights  on  that  account  ;**  "  be  it  therefore  enacted,"  &c. 
Since  this  Act  of  Queen  Anne,  the  present  question  ia  ju!»t 
narrowed  to  a  consideration,  whether  the  Assembly  of  the  Kirk 
has  power  to  affect  the  rights  which  were  vested  in  them  by 
that  Act?  It  Is  plain  the  Act  of  1834  does  confine  the  ri^ht  of 
the  patron  to  narrower  limits  than  patrons  can  enjoy  under  the 
Act  of  1711.  If  the  right,  therefore,  Im;  limited  by  the  Act  of 
1834,  (and,  in  my  opinion,  it  is  obviously  reduced  by  that 
Act  to  a  nonentity,)  dvil  rights  are  affected  ;  and,  such  being 
the  case,  has  not  this  Court  jurisdiction  to  entertain  an  action 
complaining  of  the  excess  of  jurisdiction  on  the  part  of  the 
Church,  which  tends  to  take  from  the  patron  what  is  vested  in 
him  by  the  Act  of  Queen  Anne,  and  what  he  had  both  in  Pre- 
lacy and  Presbytery,  even  after  the  one  was  in  succeasioo 
instituted  for  the  other  ?  A  great  deal  of  stress  has  been  laid 
on  the  matter  of  the  "  call,"  but  no  insight  been  given  ua  in 
regard  to  its  nature  and  origin.  It  was  not  explained,  and 
it  is  indeed  obvious  that  it  is  quite  inexplicable  and  inconsis- 
tent with  the  rights  of  patrons.  The  call  never  was  heard 
of  under  the  Acto  1567  or  1592.  The  first  indication  of  the 
call  is  in  the  Act  1649,  in  virtue  of  which  the  Assembly 
published  the  Directory.  But  then  the  Act  1649  waa  abolished 
at  the  Restoration,  so  that  it  cannot  be  said  the  Directory  had 
any  force  after  that ;  but  while  it  was  in  force,  the  Presbytery 
had  to  inquire  whether  the  dissents  were  founded  on  causeless 
prejudices.  The  people  had  no  veto.  All  that  can  be  said  is, 
that  it  probably  originated  at  the  time  the  heritors  and  elders 
proposed  candidates  under  the  abolition  of  patronage ;  but  sup- 
posing that  to  be  the  case,  it  no  longer  could  exist,  when  pa- 
tronage in  all  its  force  was  restored  by  the  Act  of  1711.  It 
was  therefore  plain,  that  if  the  Act  of  Assembly  were  to  stand, 
it  would  be  a  virtual  repeal  of  the  Statute  1711.  I  would  fur- 
ther refer  briefly  to  the  cases  in  which  patrons  have  been  found 
entitled  to  the  fruits  of  the  benefice,  as  in  a  vacancy,  and 
maintain,  that  in  doing  so,  the  Court  virtually  judged  of  the 
proceedings  of  the  Church  Courts.  It  follows  that  the  Court 
has  right  to  judge  whether  the  Presbytery  did  right  in  reject- 
ing the  presentee  in  this  case,  without  judging  of  his  quali- 
fication. His  Lordship  concluded  by  stating  bis  opinion,  that 
the  pursuers  were  entitled  to  decree  of  declarator  as  concluded 
for.  (His  Lordship  made  frequent  reference  to  a  pamphlet 
by  the  late  Sir  H.  Moncreiff,  in  regard  to  the  history  of  the 
Churdh,  recently  republished  by  Lord  Moncreiff,  p.  94,  &c.  and 
the  condusion.) 

Lord  Gillies  concurred  in  what  had  been  stated  by  the  Lord 
President.  No  explanation  has  been  given  as  to  the  nature  and 
origin  of  what  is  termed  a  "  call.**  All  that  was  alleged  is, 
that  it  is  law  by  custom.  It  therefore  follows  that  it  must  be 
measured  by  custom;  and  it  is  admitted  that,  for  half  a  cen- 
tury at  least,  there  has  been  no  such  thing  as  a  popular  call 
or  dissent  by  a  majority  of  the  male  heads  of  families.  It  b 
apparent  that  the  practice  has  been  to  employ  the  call  only  in 
such  a  way  as  that  the  rights  of  patrons  should  not  be  affected. 
Indeed,  the  defenders  admitted  that  the  Assembly  itself,  since 
the  time  of  Dr '  Robertson,  has  practically  rendered  the  call  a 
mere  mockery.  Patronage,  with  some  personal  modifications, 
is  unquestionably  by  Statute  a  patrimonial  right,  and  as  such 
has  been  recognised  in  our  Courts,  and  has  been  bought  and 
sold  as  a  valuable  right.  How,  therefore,  can  a  call  be  ad- 
mitted to  infringe  upon  the  right  of  patrons,  when  the  call  has 
no  existence  by  Statute?  Patronage,  likewise,  as  it  is  created 
by  Statute,  admits  no  one  to  the  exerdse  of  it  but  the  patron ; 
nor  do  the  Statutes  recognise  the  right  of  any  third  party  to  in- 
terfere with  the  right.  It  was  admitted  that  the  proceedings 
of  the  Presbytery  in  question  would  have  been  irregular,  if  the 
Act  of  1834  had  not  been  passed  by  the  Assembly,  so  the  ques- 
tion turns  on  a  consideration  of  the  legality  of  that  Act.  In 
reference  to  this  question,  it  was  argued  that  the  Assembly  is 
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a  judicial  as  well  as  a  legislative  body,  capable  of  enacting  laws. 
The  power  of  the  Assembly  to  pass  such  an  Act,  must  be 
measured  by  the  Statutes  of  the  realm,  or  by  principles  which 
are  conceded  by  Statute,  and  recognised  by  courts  of  law.  In 
judging  of  a  question  of  this  sort,  it  must  be  considered  whether 
this  Court  has  jurisdiction,  and  whether  the  question  has  been 
competently  brought  in  the  action.  Now,  if  it  be  meant  that 
the  Assembly  has  a  power  to  enact  laws  equal  to  the  power  of 
the  Legislature,  it  appears  unconstitutional  and  impossible  to 
maintain  that  proposition.  So  fiir  as  the  Assembly  legislate,  to 
the  effect  of  keeping  within  their  own  jurisdiction  in  eccle- 
siastical matters,  it  may  be  that  they  have  power  to  legislate, 
but  that  is  only  to  argue  that  the  Church  has  the  same  power 
as  any  other  corporation  in  making  bye-laws,  and  that  would 
seem  to  be,  so  far  as  I  can  discover,  the  sole  power  the  Church 
has;  for  to  legislate  in  such  a  way  that  dvil  rights  are  affected, 
is  incompetent  for  that  body  to  do;  and  if  done,  just  gives  ju- 
risdiction to  the  dvil  court  to  inquire  into  the  matter  of  title. 
It  was  argued,  by  reference  to  previous  laws,  that  the  Assem* 
bly  had  power  to  pass  this  Act.  Now,  if  that  body  be  su- 
preme as  a  legislature  in  ecdesiastical  matters,  it  would  appear 
inconsistent  to  refer  in  that  manner  for  the  power  existing  in 
the  Assembly,  and  attempted  to  be  executed  in  1834 ;  for  if 
the  Assembly  had  the  power  to  legislate,  it  could  do  so  at  once, 
and  amend  what  was  erroneous.  If  the  argument  was  to  show 
that  the  matter  done  was  strictly  ecdesiastical,  then  that  will 
appear  on  the  face  of  the  Statutes.  As  to  the  powers  of  the 
Assembly,  I  would  just  refer  to  Bankton,  Vol.  11.  p.  592,  where 
he  states  that  the  Church  just  makes  acts  regulating  their  dis- 
dpline  and  government,  as  any  corporation  makes  bye-laws. 
It  has  been  admitted,  that  a  train  of  dedsions  has  been  pro- 
nounced in  this  Court  in  regard  to  the  matter  of  presentation, 
with  only  a  call  signed  by  one  or  two  individuals,  thereby  ex- 
pressly giving  to  patronage  its  full  due ;  and  it  was  admitted 
that  such  was  the  practice  from  the  end  of  last  century  down  to 
1834,  and  I  am,  I  admit,  for  continuing  the  practice  as  to 
the  odl,  such  as  it  was,  rather  than  affect  a  dvil  right  while  the 
law  stands  establishing  it.  Observe  that  is  confirmed  by  what 
is  said  in  Sir  H.  Moncreiff*s  pamphlet,  p.  81 ;  and  it  wasai^ued 
in  the  Lanark  case,  that  a  popular  call  was  contrary  to  the  laws 
of  the  land.  Dedsions  in  a  series  have  been  pronounced  in  this 
Court  consistently  with  that  prindple,  so  it  is  impossible  to  get 
the  better  of  these  in  such  a  way  by  the  Assembly ;  but  then  it 
was  argued,  that  the  dedsions  in  the  Assembly,  in  regard  to 
the  number  necessary  to  sign  a  call,  in  order  to  sustain  the  pre- 
sentation, could  only  be  looked  at  as  the  result  of  partizan- 
ship,  which  had  frittered  away  the  call  to  a  nonentity.  I  can 
by  no  means  adopt  that  argument.  It  was  dear  the  Church 
had  adopted  their  views,  and  modelled  their  practice  in  rela- 
.  tion  to  the  call,  so  as  to  suit  the  law  of  the  land  in  regard  to 
patronage.  This  Court  cannot  get  rid  of  the  train  of  ded- 
sions, as  they  are  binding  as  precedents :  Blackstone,  Vol.  I. 
pp.  68,  69.  In  judging  whether  the  Act  of  1834  be  ultra 
vires  of  the  Assembly,  where  the  action  complains  of  an  al- 
leged wrong,  the  Court  is  entitled  to  look  at  the  provisions  of 
the  Act  to  discover  whether  any  thing  be  done  contrary  to  the 
law  of  the  land.  A  short  comparison  of  the  Statutes  will  show  « 
that  a  new  element  is  introduced  into  the  matter  of  presenta- 
tion, viz.,  a  right  given  to  the  people  to  judge  of  the  matter  of 
presentation.  Now,  that  this  right  does  affect  the  patron's  pri- 
vileges is  clear,  for  a  series  of  presentees  may  be  rejected  with- 
out cause  shown ;  and  this  is  a  new  element,  so  fax  as  the 
Statutes  are  concerned.  In  my  opinion,  this  right  of  veto  is 
odious  and  unconstitutional,  and  completely  ultra  vires  of  the 
Assembly,  for  it  bestows  the  very  right,  in  the  matter  of  presen- 
tation, on  the  people,  which  it  was  expressly  decided  that  the 
people  had  not  in  the  case  of  Kiltarlity.  It  was  said  that  the 
Act  of  1834  prooeeded  on  the  fixed  prindple  of  the  Church, 
that  a  minister  should  not  be  intruded  on  a  congregation ;  but 
the  Assembly's  Act  of  1834  destroys  this  prindple ;  for  it  pro- 
vides, that  the  Presbytery,  in  case  of  the  jus  devolutum,  shall 
present,  not  under  the  forms  of  the  Act  of  1834,  but  according 
to  the  general  laws  of  the  Church.  Thus,  in  the  very  Act  of 
1834,  the  principle  of  non-intrusion  b  subverted,  because,  in 


the  case  of  the  jus  devolutum,  the  Presbytery  may  take  the 
matter  of  presentation  into  its  own  hands,  in  spite  of  the  people. 
There  is  no  authority,  however,  for  saying  that  the  Assembly 
at  any  period  passed  laws  in  regard  to  non-intrusion,  so  as  to 
be  binding  as  law.     The  Assembly  may  have  passed  resolutions, 
but  as  laws  they  could  not  be  binding  under  the  system  of  our 
constitution ;  for  it  is  a  principle  agreed  on  in  constitutional 
law,  that  the  legislative  and  judicial  should  never  be  combined. 
Now,  it  is  not  a  little  singular,  that  as  the  consent  of  the  King 
is  never  required  in  the  Assembly,  that  body,  supposing  they 
can  legislate,  might  pass  laws  which  would  be  binding  on  him, 
even  without  his  consent,  because  his  coronation  oath  obliges 
him  to  maintain  the  Church  as  established.     Surely  this  is  con- 
trary to  all  understanding  of  the  constitution.     This  view  is 
only  put,  as  showing  the  length  to  which  the  power  of  the 
Church  might  be  drawn.     In  considering  this  principle  of  non* 
intrusion,  the  first  mention  of  it  will  be  found  in  the  Second 
Book  of  Discipline,  c.  12,  §  9 ;  but  it  is  very  remarkable  that  it 
is  there  defined  to  be  inconsistent  and  incompatible  with  patron- 
age.    Now,  it  is  equally  singular,  that  supposing  the  Church 
had  such  legislative  power  as  claimed  by  the  defenders,  the 
Church  did  not,  in  1690,  pass  laws  fixing  this  great  prindple. 
But  it  is  clear  they  considered  they  had  no  such  power  of  legis- 
lating, else  it  would  have  been  vindicated.     In  the  Act  1592, 
no  such  principle  is  conferred.     It  rejected  the  Second  Book 
of  Disdpline,  and  that  Act  confers  patronage.     It  is  unneces- 
sary to  look  at  the  period  between  the  Second  Book  of  Dis- 
dpline and  the  Act  1592 ;  and  as  to  the  conference  of  the  Kirk 
with  James  the  Sixth,  it  can  have  no  weight  in  indicating  the 
power  of  the  Church,  as  no  authentic  record  has  been  kept 
of  the  transaction,  and  we  can  therefore  only  look  to  what 
the  Act  of  1592  did  establish.     I  implidtly  deny  that  there 
is  any  ground  for  holding  that  there  was  any  compact  be- 
tween the  State  and  the  Church.     It  was  an  improper  epithet 
to  use,  as  the  State  could  not  be  bound  by  it.  The  Second  Book 
of  Disdpline  was  rejected  by  the  Act  1592.     The  Presbytery 
was  abolished  by  1612,  and  revived  by  the  Act  1649.     When 
Presbytery  became  paramount,  after  the  Statute  1649,  and  the 
abolition  of  patronage,  then  was  the  time  for  asserting  such  a 
prindple ;  but  in  looking  into  the  Directory  of  that  year,  the  3d 
section,  it  will  be  seen,  provides,  that  if  the  major  part  of  the 
congregation  should  dissent  from  the  nominee  of  the  session, 
the  matter  had  to  be  brought  before  the  presbytery,  to  ascertain 
whether  the  dissents  were  or  not  founded  on  causeless  preju- 
dice ;  and  if  such  were  ascertained  to  be  the  case,  the  presby- 
tery were  entitled  to  proceed  to  trial  of  his  qualifications.     It 
would  have  been  well  to  have  followed  these  directions  in 
this  case,  as  it  might  have  proved  that  there  was  no  causeless 
prejudice.     Then  followed,  after  a  very  eventful  period,  the 
Restoration ; — then  the  overthrow  of  Presbytery  ;^..then  the  re- 
sumption of  Prelacy.     Then  came  the  Revolution,— the  over- 
throw of  Prekcy  by  1689,  c.  3  ;  and  then  followed  1690,  c.  23, 
establishing  Presbyterianism  and  abolishing  patronage.     That 
Act  gives  no  veto  to  the  people,  nor  does  it  sanction  in  any 
way  the  great  prindple  of  non-intrusion.     It  in  effect  destroys 
that  prindple;  because,  supposing  that  the  congregation  dis- 
approved  of  the  nominee  of  the  heritors  and  elders,  the  pres- 
bytery had  to  cognosce  upon  the  matter,  and   say  whether 
the  dissent  was  founded  on  causeless  prejudice;  and  if  they 
found   the  dissents,  when   cognosced  on,  to  be  founded  on 
causeless  prejudice,  the  presbytery  were  to  admit  him.     There* 
after  comes  the  lOth  of  Anne,  restoring  patronage  in  its  pre- 
vious extent,  and  no  mention  is  to  be  found  in  that  Act  of 
the  great  principle  of  non-intrusion.     It  thus  appears  that  it 
can  only  be  vindicated  on  the  Act  of  Assembly  of  1834;  and 
it  is  clear  that  the  Act  of  Assembly  is  nothing  but  a  set  of 
resolutions,  which  are  not  effective  as  law,  any  more  than  the 
resolutions  of  any  public  body,  such  as  of  the  Lords  or  Com* 
mons,  or  of  the  King,  if  inconsistent  with  the  established  prin* 
dples  of  law.     I  would  now,  in  illustration,  refer  to  the  ce- 
lebrated case  of  Ashby  v.   White  and  Others,  where   Lord 
Chief-Justice  Holt,  in  opposition  to  the  plea  of  privilege  main- 
tained by  the  House  of  Commons,  proceeded  to  judge  in  a 
question,  alleged  to  fall  exclusively  within  the  privilege  of 
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Parliament.  I  would  also  advert  to  the  case  of  Stockdale  v. 
Hansard  for  Lord  Denman's  judgment,  as  alluded  to  hy  the 
Lord  President.  His  Lordship  maintained,  that  the  question 
now  raised,  in  regard  to  the  resolutions  of  Assembly,  were  in 
effect  in  pari  cant,  or,  at  least,  analogous  to  the  cases  just  cited 
of  the  privilege  of  Parliament,  and  laid  it  down  as  dear  law, 
that  however  much  the  Assembly  may  have  power  to  enact  re- 
solutions in  matters  ecclesiastical,  in  regard  to  doctrine  or  dis- 
cipline, and  so  long  as  they  leave  civil  rights  untouched,  yet 
that  whenever  they  trench  on  such  matters,  no  individual  can 
be  prevented  from  vindicating  his  patrimonial  rights  in  a  dvil 
court  of  this  country  by  such  resolutions.  I  am  therefore  of 
opinion,  that  the  Act  of  1834,  so  far  as  it  is  claimed  to  be  rest- 
ed on  the  principle  of  non-intrusion,  is  irrelevant.  But  it  is  said 
that  the  call  is  an  essential  ingredient  of  collation,  which  belongs 
to  the  Church.  It  has,  however,  been  remarked,  that  the  call 
rests  on  no  authority ;  and  it  is  likewise  said,  that  the  Church, 
in  judging  of  a  presentee,  must  judge  of  his  qualifications,  which 
were  argued  to  mean,  his  having  been  found  good  in  the  sight 
of  a  majority  of  the  heads  of  families.  So  far  as  I  understand 
the  Acts  1567,  1592,  c.  116,  and  c.  117,  1711,  and  5  Geo.  IL, 
I  can  attach  no  such  meaning  to  these  provisions.  The  last 
question  to  which  I  have  to  allude,  and  which  is  embraced  in 
this  action,  is,  whether  this  Court  has  jurisdiction  in  such  a 
ease  ?  Now,  it  is  said,  in  regard  to  this  matter,  that  the  injury 
alleged  by  the  presentee  is  only  consequential,  and  what  must 
occur  in  Church  matters,  and  that  this  is  purely  an  ecclesiasti- 
cal question.  Their  reasoning  comes  to  this,  that  the  Assembly 
has  power  to  fix  as  law,  by  their  resolutions,  whatever  princi- 
ple they  please ;  and  that  this  being  done,  the  matter  is  for 
evermore  ecclesiastical,  and  cannot  be  impeached  in  a  dvil 
court  on  any  ground  whatever.  It  was  also  said,  that  as  to  the 
Church  alone  belonged  collation,  the  call  was  part  of  it.  It 
has  been  answered ^^  that  there  was  no  foundation  on  the 
Statutes  for  the  call ;  but,  without  going  into  these  views,  it  is 
only  necessary  to  say,  that  the  presentee  was  rejected  without 
having  been  taken  on  triaL  This  appears  irregular  and  uncon- 
stitutional ',  because,  so  far  as  I  understand  the  law,  the  Presby- 
tery ou^fat  first  to  have  taken  him  on  trial,  and  if  they  had 
then  rejected  him,  that  would  have  been  a  proper  exerciie  of 
power.  This  was  not  done,  and  the  defence  is  on  the  Act  of 
1834,  that  a  majority  of  the  heads  of  ilEmailies  dissented.  The 
Presbytery  refused  to  take  him  on  trial ;  but  by  the  Act  1592, 
the  Presbytery  is  bound  to  take  on  trial  a  qui^ified  presentee, 
which  it  is  not  denied  the  presentee  was.  It  was,  however, 
maintained,  that  this  part  of  the  Act  was  repealed.  Now,  of 
that  assertion  I  can  find  no  evidence  in  any  of  the  Acts  down  to 
171 1,  and  that  Act  is  express  in  regard  to  this  dvilly  constituted 
obligation  on  the  Presbytery.  The  defenders  have  therefore 
violated  the  provisions  of  that  Act,  in  refusing  to  take  the  pur« 
suer  on  trial.  It  likewise  appears  that,  by  the  Act  1567,  the 
examination  and  admission  of  ministers  is  "  only  in  the  power 
of  the  Kirk."  Now,  it  is  dear  the  Act  of  1834  places  this  in 
a  third  party,  not  recognised  by  any  of  the  Statutes,  who  are 
empowered  to  prevent  the  Church  from  examining  and  admit- 
ting the  presentee.  This  power  was,  however,  vested  in  the 
Church  alone ;  and  they  have,  in  violation  of  the  Statute,  de- 
legated that  power  to  a  third  party ;  and  it  was  impossible  to 
hold,  that  on  this  Act  the  Church,  having  to  judge  of  a  pre- 
sentee's qualifications,  which  are  entirely  personal,  could  be 
allowed  to  delegate  the  power  to  third  parties,  on  the  ground 
that,  to  be  qualified,  the  presentee  should  not  be  disapproved 
of  by  the  congregation.  This  is  wholly  unwarrantable.  In 
regard  to  the  competency^  of  the  summons  to  raise  the  question, 
it  is  clear  that  when  injury  is  threatened,  fiir  more  so  when 
done  to  one's  patrimonial  rights,  he  may  have  redress  by  decla- 
rator, as  he  may  have  by  suspension  of  a  threatened  or  actual 
charge ;  but,  in  opposition  to  this,  it  has  been  maintained,  that 
we  cannot  compel  the  ordination  of  the  presentee.  In  answer 
to  this,  it  is  suflSdent  to  say,  that  the  Court  is  not  called  on  to 
conapel  ordination,  but  only  to  order  examination  and  trial:  duties 
which,  we  have  seen,  are  imposed  on  the  Presbytery.  This  is 
dearly  competent,  as  much  so  as  if  we  were  called  on  to  order 
any  corporation  to  take  a  candidate  for  admisuon  on  trial. 


His  Lordship  rebutted  the  idea  that  the  astricting  clause  of  the 
Act  1592,  ordaining  the  Presbytery  to  receive  and  admit  a 
qualified  presentee,  was  repealed.  The  re-enacting  of  it  is  ob- 
vious from  1690,  c.  5,  and  the  Act  1690,  c.  23,  which  makes 
no  mention  of  1592.  It  was  expressly  centred  in  1711.  The 
case  of  Gifford  v,  Traill,  8th  July  1829,  was  dted  by  the  de- 
fenders as  subverdve  of  the  competency  in  this  case,  viz.,  on 
the  ground  that  the  Court  could  not  judge  in  tliis  case,  a»  being 
only  a  declarator  of  an  abstract  nature.  Now,  the  summons  iii 
the  case  of  Gifford  was  dismissed,  because  the  pursuers  were 
held  not  to  have  libelled  any  interest,  and  on  no  other  ground ; 
for  if  the  pursuers  could  have  qualified  any  patrimonial  interest, 
it  is  dear  that  the  summons  would  have  been  quite  competent. 
This  Court,  though  not  entitled  to  judge  of  questions  of  peer- 
age, or  of  the  boundaries  of  counties,  have  done  so  inddentally, 
where  dvil  and  patrimonial  questions  were  involved ;  and  in 
this  case,  such  bdng  involved,  the  Court  is  authorined  to  judge, 
though  it  should  inddentally  entertain  an  ecclesiastical  ques- 
tion; because,  if  that  is  not  done,  the  Conrt  would  unjustly 
sanction  an  injury  to  patrimonial  and  vested  interests.  His 
Lordship  then  commented  on  the  following  cases, — bdng  in  &- 
vour  of  the  pursuer,  and  as  important  to  the  question  at  issue. 
Auchtermuchty,  Moncreiff  v,  Bfaxton,  15th  February  1735. 
Case  of  Dunse,  Hay  v.  Presbytery  of  Dunse,  25th  February 
1749.  Case  of  Culroas,  Cochran  v.  Stodart,  26th  June  1757. 
His  Lordship  contended  that  these  cases  dedded  that  this  Court 
had  jurisdiction  in  ecclesiastical  omtters,  where  patrimonial  in- 
terests are  involved ;  and  that  the  decrees  of  the  Ecdesiastical 
Courts  are  not  final,  in  terms  of  the  Act  1567.  Case  of  Lan- 
ark, Dick  V.  Carmichael,  29th  July  1752,  reversed  in  H.  of  L. 
Lady  Forbes  v.  M' William,  February  1762,  reversed  in  H.  of 
L.  Lord  Dundas  v.  Presbytery  of  Shetland,  15tb  May  1795. 
His  Lordship  stated  this  to  be  an  e  fortiori  case  for  th«3  pursu- 
ers. Baillie  v.  Morison,  28th  February  1822,  where  held,  that 
suspension  is  competent  against  the  Presbytery  proceeding  with 
the  settlement,  and  that  elders  and  parishioners  had  no  right 
to  interfere  in  the  matter  of  presentation.  These  decisions  con- 
firm the  pursuers'  case  in  all  points.  I  am  therefore  of  opinion 
that  we  must  repel  the  defences. 

Lord  Jusliee-'Clerk. — My  Lord  President,  I  yield  to  none  in 
regard  for  the  welfare  of  the  Church  of  Scotland,  of  which  I 
have  always  been  a  member.  I  have  also  been  for  forty-one 
years  a  member  of  the  General  Assembly,  and,  in  that  capadty. 
took  part  in  the  discussions  which  led  to  the  Act  of  1834.  I 
opposed  that  Act,  and  dissented,  with  many  others  of  the  mi- 
nority, from  its  pasung.  But,  though  I  warned  the  Assembly 
of  the  risk  of  the  Church  being  brought  into  cullision  with  the 
law  of  the  land,  I  foresaw  the  possibility  of  future  civil  suits 
bearing  on  the  question,  and  therefore  did  not  concur  in  the  se- 
parate reasons  of  dissent,  given  in  on  the  spedal  ground  of  the 
illegality  of  the  Act  of  Assembly,  in  a  dvil  point  of  view.  Keep- 
ing in  view  the  facts  on  the  record,  the  question  raised  by  the 
present  summons,  at  the  instance  of  the  patron  and  presentee, 
and  in  which  the  Presbytery  of  Auchterarder  are  called  as  de- 
fenders, is,  whether  the  rejection  of  the  presentee,  in  the  circum- 
stances in  which  it  took  place,  was  or  was  not  a  violation  of 
the  legal  rights  of  both  the  pursuers  ?  The  defence  maintained 
by  the  Presbytery  is,  that  they  proceeded  in  strict  conformity 
with  the  interim  Act  and  regulations  passed  by  the  General  As- 
sembly of  1834,  and  since  sanctioned  by  presbyteries,  in  terms 
of  the  Barrier  Act,  and  become  the  law  of  the  Church ;  and 
that  the  matter  embraced  in  this  action  is  strietljr  eccledastica], 
in  which  this  Court  has  no  jurisdiction.  In  deciding  this  qoes. 
tion,  we  must  tread  upon  delicate  and  important  ground,  as  we 
must  not  only  say  whether  the  civil  rights  of  the  pursuers  have 
been  violated,  but  whether  the  Act  and  regulations  of  the  Ge- 
neral Assembly  of  1834  are  contrary  to  its  constitution,  uitrm 
vires  of  the  Church,  and  contrary  to  the  law  of  the  land.  The 
views  of  the  early  reformers,  in  regard  to  lay  patronage,  as  indi- 
cated in  the  First  Book  of  Disdpline,  seem  immaterisi  to  the  prt* 
sent  question,  as  that  book  was  never  adopted  as  the  law  of  the 
Church,  and  patronage  was  afterwards  adjusted  in  a  totally  dif- 
ferent manner.  Previous  to  1567,  unreasonable  views  as  to  the 
exercise  of  patronage  were  eotertdned  both  by  patrons  and  by  the 
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Charcfa,  and  various  proceedings  took  place  between  the  reform- 
ed clergy  and  the  Crown  for  its  final  arrangement.  Petrie,  in  bis 
bistory,  informs  us,  that  the  views  of  the  General  Assembly 
on  this  matter,  in  1565,  were  conveyed  in  the  following  declara- 
tion, in  answer  to  certain  articles  sent  to  them  by  the  Queen : 
*'  Oar  mind  is  not  that  her  Majesty,  nor  any  other  patron  of  the 
realm,  should  be  defrauded  of  their  just  patronage,  but  we  mean, 
that  whensoever  her  Majesty,  or  any  other  patron,  do  present  any 
person  to  a  benefice,  that  the  person  presented  should  be  tried  and 
examined  by  the  jud^ent  of  learned  meYi  of  the  Kirk,  such  as  pre- 
sently are  the  superintendents  appointed  thereto ;  and  as  the  pre- 
tentaiion  to  benefices  pertains  to  patrons,  so  ought  the  collation 
thereof,  by  law  and  reason,  to  the  Kirk ;  of  which  collation  the 
Kirk  should  not  be  defrauded  more  than  the  patrons  of  these 
presentations.**  The  Statute  1567  will  be  found  to  have  enact- 
ed, as  the  law  of  the  land,  this  declaration  of  the  Church.  The 
language  of  the  Statute  is  express,  that  with  the  Church  alone 
shall  rest  the  examination  and  admission  (or,  as  formerly  ex- 
pressed, the  eoUation)  of  ministers,  while  it  is  further  provided 
that  a  patron  shall,  within  six  months  (after  he  knows  of  the 
▼aeancy),  present  a  qualified  penon  to  the  superintendent  where 
the  benefice  lies,  or  others  having  commission  from  the  Kirk ;  or 
otherways,  the  Kirk  is  to  have  the  power  **  to  dispone  the  same** 
(t.  e,t  present  in  its  own  right)  **  to  ane  qualified  person  for  that 
time."  No  doubt,  on  the  refusal  of  the  superintendent  or  com- 
missioner of  the  Kirk  to  receive  and  admit  the  presentee, 
the  patron  may  appeal  to  the  superintendent  and  ministers  of 
the  province,  and  to  the  General  Assembly,  *'  by  whom  the 
cause  being  decided  shall  take  end,  as  they  decern  and  de- 
clare ;**  but  still  the  whole  proceeding  of  receiving  and  admitting 
is  in  the  Church  alone,  without  a  right  of  interference  in  any 
other  quarter  whatever.  I  shall  now  advert  to  the  Act  1592, 
passing  by  the  intervening  Statutes,  and  premising  that  I  attach 
no  importance  to  the  notes  of  Spottiswoode,  as  to  what  took 
place  at  the  conferences  preceding  the  Act  of  Parliament,  as  I 
look  only  to  the  terms  of  the  Acts  themselves.  Dr  Cook,  in 
bis  History  of  the  Church  of  Scotknd  (Vol.  I.  p.  467),  states, 
in  reference  to  the  Act  1502:  **  The  peritions  of  the  Church 
were  laid  before  if*  (the  Parliament),  '*  and  an  Act  was  soon 
framed,  establishing  the  Presbyterian  form  of  government,*'  &c. 
Now  whether,  in  these  petitions  of  the  Church,  reference  was 
or  was  not  made  to  the  Second  Book  of  Discipline,  which  was 
agreed  upon  in  the  Assembly  1578,  and  inserted  in  its  registers 
in  1581,  it  is  certain  that  the  Legislature,  in  the  Act  1592,  al- 
together departed  from,  and  refused  to  sanction  many  of  the  pro- 
posals in  that  book,  and  granted,  as  the  constitution  of  the  newly 
eatablisfaed  church,  what  is  provided  in  that  Act  alone.  I  need  only 
refer  on  this  point,  to  the  fourth  and  fifth  articles  of  the  third 
chapter  of  the  Second  Book  of  Discipline.  In  treating  of  election, 
the  fourth  article  proceeds :  "  Election  is  the  chusing  out  of  a 
person  or  persons  maist  able  to  the  oflice  that  vaikes,  by  the  judg- 
ment of  the  eldership,  and  consent  of  the  congregation,'*  &c  And 
tbe  fifth  article  says :  **  In  this  ordinar,  it  is  to  be  eschewit,  that 
na  person  be  intmsit  in  any  of  the  offices  of  the  Kirk  contrair 
to  the  will  of  the  congregation  to  whom  they  are  appointed,  or 
without  the  voice  of  the  eldership."  '*  And  that  which  is  called 
tbe  benefices,  ought  to  be  nothing  else  but  the  stipend  of  the 
ministers  that  are  lawfullie  caliit."  No  such  mode  of  appoint- 
ment to  vacant  benefices,  or  of  preventing  intrusion,  is  recognised 
in  the  Act  15M,  nor  is  the  benefice  therein  dedared  to  be 
"  nothing  else  but  the  stipend  of  the  ministers  that  are  lawfully 
called."  And,  while  these  demands  of  the  Church  are  directly 
excluded  by  the  Act  of  the  Legislature,  (which  is  shown  by  the 
right  of  election  never  having  been  exercised  by  the  eldership, 
t.  e.,  the  Presbytery),  the  first  chapter  of  the  Act  minutely  ra- 
tifies and  approves  all  that  had  been  agreed  upon  by  his  Majesty, 
with  certain  of  the  ministers,  in  regard  to  the  general  polity,  and 
the  government,  jurisdiction,  and  discipline  of  the  Church. 
Nothing  can  more  strongly  prove  the  difference  between  the 
Art  of  tbe  Legislature  and  the  Second  Book  of  Discipline.  The 
1 16th  chapter  of  the  Act,  which  appoints  presentation  in  all 
time  coming  to  be  directed  to  the  presbyteries,  with  full  power 
to  them  to  give  collation  thereupon,  provides,  that  "  theforesaids 
PrttbjfUrieM  be  hound  and  attricted  to  receive  and  etdmil  whalsom" 
ever  qualified  minisier,  pretented  bjf  hit  Majetly  or  laie  patrons," 
The  qualificatioDs  of  ministersi  as  set  forth  iu  the  Book  of  Dis- 


cipline, were  well  known  to  the  Church,  and  it  was  therefore 
unnecessary  to  declare  them  in  this  Act.  But,  to  remove  all 
doubts,  these  qualifications  were  set  forth  in  tbe  Act  of  tbe  Ge- 
neral  Assembly  1596,  confirmed  by  the  Assembly  1638.  Among 
these  qualifications,  I  do  not  find  included  the  presentee's  accep- 
tableness  to  the  whole  or  a  majority  of  the  congregation.  In  chap- 
ter 1 17  of  the  Act,  it  is  provided,  "  in  case  the  presbytery  refuses 
to  admit  any  qualified  minister  presented  to  them  by  the  patron,  it 
ehaU  be  lawful  to  Ike  patron  to  retain  the  haillfruiU  of  the  taid  bene- 
fiee  in  hin  own  Aaiu/f,"— rather  a  strong  means  of  protecting  his 
rights.  Such  being  the  enactments,  regarding  patronage,  of  the  Sta- 
tutes which  ratified  and  confirmed  the  Presbyterian  Church  Esta^ 
blishment,  it  is  unnecessary  to  advert  particularly  to  tbe  proceed- 
ings of  the  seventeenth  century,  by  which  Episcopacy  was  esta- 
bhshed.  The  Act  1612,  c  I,  which  repealed  the  Act  1598,  c 
1 16,  provided,  that  if  a  bishop  refused  to  admit  a  qualified  presen- 
tee, letters  of  homing  might  be  issued,  directing  the  ordinary  to 
admit  him.  And  although  this  form  of  diligence  has  not  been 
authorised  by  Statute  against  presbyteries,  still,  when  the  right 
of  presentation  was  restored  to  patrons,  they  at  the  same  time 
recovered  all  the  consequential  rights,  **  and  among  others,  that 
of  retaining  the  stipend :"  Ersk.  B.  I.  tit  5,  sec.  16.  On  the 
abolition  of  Episcopacy,  the  General  Assembly,  in  1645,  passed 
an  Act,  which,  inter  alia,  prorided,  with  regard  to  tbe  doctrine 
of  ordination,  that  **  he  who  is  to  be  ordained  minister,  is  to  be 
examined  and  approved  bv  those  by  whom  he  is  to  be  ordained. 
No  man  is  to  be  ordained  a  minister  for  a  particular  congrega- 
tion, if  they  of  that  congregation  can  show  just  cawe  of  exception 
againet  him,*  And  in  the  Directory,  afterwarda  given  for  the 
ordination  of  ministers,  there  is  a  provision  appointing  a  public 
intimation  in  writing  to  be  sent  from  the  presbytery  to  the  con- 
gregation,  to  be  publicly  read  before  the  people,  and  afterwards 
affij»d  to  the  church  door,  to  signify  <'  that  on  such  a  day,  a 
competent  number  of  the  members  of  that  congregation  nomi- 
nated by  themselves,  shall  appear  before  the  presbytery  to  give 
their  consent  or  approbation  to  such  a  man  to  be  their  pastor,  or 
otherwite,  to  put  in,  with  all  Chrittian  ditcretion  and  medcnetu  what 
eaceeptiant  they  have  againtt  himg  and  if  upon  the  day  appointed 
there  be  no  jutt  etceptwn,  but  the  people  gine  their  content,  then 
the  pretbytery  thall  proceed  to  ordination.**  Here  is  unequivocal 
evidence  of  the  understanding  of  the  leaders  of  the  Church  at 
this  period,  the  purest  in  its  history,  that  the  members  of  tbe 
congregation  objecting,  were  bound  to  show  just  cause  of  objec- 
tion, and  did  not  possess  an  arbitrary  right  of  veto.  Even  after 
the  dissolution  of  monarehy,  and  the  abolition  of  patronage, 
by  the  Convention  of  Estates,  it  does  not  appear  to  have  been 
the  intention  of  that  Convention,  extravagant  as  were  the  views 
of  the  day,  to  confer  the  privilege  of  nomination  on  the  people 
at  large ;  for  the  same  Act  of  abolition  which  gave  a  right  to  the 
presbytery  to  admit  persons  into  the  ministry  without  a  presen- 
tation, u^n  the  suit  and  calling  of  the  congregation,  after  due 
examination  of  the  literature  and  conversation  of  the  persons  so 
called,  made  a  reference  to  the  next  General  Assembly  to  de- 
termine "  the  just  and  proper  interest  of  congregations  and  pres- 
byteries, in  providing  of  kirks  with  ministers,"  and  "  what  is 
to  be  accounted  the  congregation  having  that  interest."  Ac- 
cordingly, the  next  General  Assembly  prepared  the  Directory, 
containing,  inter  alia,  the  provisions  so  much  relied  on  in  support 
of  the  Act  of  Assembly  1834 :  <•  a  But  if  it  shall  happen  that 
the  maior  part  of  the  congregation  dissent  from  the  person  agreed 
upon  by  the  session,  in  that  case  the  matter  shall  be  brought 
unto  the  presbytery,  who  shall  judge  of  the  same,  and  if  they 
do  not  find  their  dissent  to  be  grounded  upon  causeless  preju- 
dices, they  are  to  appoint  a  new  election,  in  manner  above  spe- 
cified." 4.  "But  if  a  lesser  part  of  the  session  or  congrega- 
tion show  their  dissent  from  the  election,  without  exceptions 
relevant  and  verified  to  the  presbytery,  notwithstanding  thereof 
the  presbytery  shall  go  on  to  the  trial  and  ordination  of  the  per- 
son elected ;  yet  all  possible  diligence  and  teoderoess  roust  be 
used  to  bring  all  persons  to  an  harmonious  agreement."  This 
Directory,  prepared  solely  in  reference  to  the  above  Act  of  the 
Convention  of  Estates,  became  of  course  nugatory  when  the 
Statute  of  the  (Convention  was  rescinded  at  tbe  Kestoration. 
But  viewing  it  as  a  document  still  subsistinff  in  tbe  records  of 
the  Church,  and  expressing  the  riews  of  its  framers,  it  appears 
to  me  merely  to  express  the  ancient  privilege  exclusively  be- 
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longing  to  the  Church,  of  inquiring  into  and  deciding  upoii  all 
objectionB  to  the  qualifications  of  the  nominee.  The  meaning 
of  the  distinction  between  the  dissent  of  the  majority  and  that  of 
the  minority  of  the  congregation,  seems  plainly  to  be,  that  the 
dissent  of  the  majority  shall  at  once  be  a  ground  fur  the  presby- 
tery sij/m;*  further  procedure,  until  the  matter  of  the  dissent  is 
brought  before,  and  judged  of  by  the  presbytery;  but  that  the 
dissent  of  the  minority  is  not  to  stop  the  presbytery  for  a 
moment  from  proceeding  with  the  trials  and  ordination,  unless 
they  iroraedi'ttely  not  only  staici  but  also  verify  relevant  objec- 
tions. But  even  as  to  the  majority  dissenting,  the  matter  (t.  e. 
the  dissent  and  grounds  of  it)  is  to  be  brought  before,  and  judged 
of  by  the  presbytery;  and  if  they  do  not  find,  of  course  after 
investigation,  the  dissent  to  be  grounded  on  causeless  pre- 
judices, then  only  is  a  new  election  to  take  place,  showing 
clearly  the  presbytery's  exclusive  right  to  judge  of  the  grounds 
of  the  dissent.  The  construction  put  upon  this  part  of  the 
Directory  by  Sir  H.  Moncreiff,  is  exactly  what  has  now  been 
stated.  The  rights  of  patrons  and  of  the  Church,  were  not 
uf?ain  regulated  by  Parliament  till  1690,  when  two  important 
Acts  were  passed,  viz.,  the  Act  1690,  c.  5,  which  revived  and 
confirmed  the  Act  1593  in  all  its  heads,  "except  that  part  of  it 
relating  to  palronagef,  which  is  hereafter  to  be  taken  into  consitiera* 
/ion,*'  and  the  Act  1690,  c.  23,  which,  after  abrogating  the  power 
formerly  exercised  by  patrons,  of  presenting  to  vacant  churches, 
goes  on  to  enact,  on  a  church  becoming  vacant,  that  the  heritors 
(being  Protestants)  and  the  elders  are  to  name  and  propose  the 
person  to  the  whole  congregation,  "  to  be  either  ap/rroven  or  dit* 
approven  by  them  ;**  and  **  if  they  disapprove,  that  the  disap- 
provers  give  in  their  reasons,  to  the  effect  the  Affair  may  be  cog- 
nosced upon  by  the  presbytery  of  the  bounds,  at  whose  judg- 
ment, and  by  who^e  determination,  the  calling  and  entry  of  a 
particular  minister  is  to  be  ordered  and  concluded ;"  and  if  the 
eldership  and  heritors  do  not  exercise  their  right  within  six 
months  after  the  vacancy,  "  that  then  the  prebbytery  may  pro- 
ceed to  provide  the  said  parish,  and  plant  a  minister  in  the 
Church,  tanquam  jure  devoluto,**  The  word  '*  call,**  used  here 
in  relation  to  the  jia  devolutum,  may  explain  the  use  of  the  term 
*'  call,"  as  a  step  in  completing  the  act  of  collation.  But  it  i> 
important  to  observe  here,  that  though  the  preamble  of  the 
Act  bears,  that  the  power  of  presenting  bad  previously  been 
greatly  abused  by  patrons,  and  the  Act  was  passed  to  correct  the 
evil,  and  to  put  the  nomination  on  a  different  footing,  no  indica- 
tion is  to  be  found  in  the  Act  of  a  right  of  veto  or  dissent, 
without  reasons,  either  in  a  part  or  the  whole  of  the  congrega« 
tion.  This  Act,  therefore,  though  afterwards  repealed  when 
patronage  was  restored,  is  an  important  element  in  the  present 
inquiry,  as  to  what  the  law  of  the  Church,  and  the  rights  of  the 
people,  were  held  to  be  at  its  date.  The  10th  Queen  Anne,  re- 
pealing the  Act  1690,  c.  23,  and  restoring  patronage,  after  pro- 
viding that  her  Majesty  and  other  patrons  may  in  future  present 
a  quati/ied  minister  or  minitters,  enacts,  that  **  the  presbytery  of 
the  respective  bounds  shall,  and  is  hereby  obliged  to  receive  and 
admit,  in  the  same  manner,  such  qualified  person  or  persons, 
minister  or  ministers,  as  shall  be  presented  by  the  respective 
patrons,  as  the  persons  or  ministers  presented  before  the  making 
of  this  Act  ought  to  have  been  admitted.**  This  Act,  by  restor- 
ing and  confirming  to  patrons  their  rights  which  had  been  abolish- 
ed by  the  Act  1690,  of  course  must  be  held  to  have  brought  into 
operation  the  whole  laws  that  formerly  existed  for  their  mainten- 
ance and  security,  and,  inter  aiia,  the  a«tricting  clause  in  the  Act 
1592,  with  regard  to  presbyteries.  Besides,  the  words  above  quot- 
ed of  10  Queen  Anne,  are  as  stringent  in  themselves  as  those  of 
the  Act  1592,  for  they  clearly  impose  a  duty  which  the  presby- 
teries are  bound  to  perform,  and  cannot  legally  evade.  Bank- 
ton,  in  adverting  to  the  duty  of  Presbyteries  in  admitting  minis- 
ters,  confirms  this  view :  B.  II.  tit.  8,  sec.  68.  Then  as  to 
the  Act  of  Parliament,  5  Geo.  I.  c.  29,  the  9th  section  pro- 
vider, **  That  nothing  herein  contained  shall  prejudice  or  dimi- 
nish the  right  of  the  Church,  as  the  same  now  stands  by  law 
established,  as  to  the  trying  of  the  qualities  of  any  person  pre- 
sented to  any  church  or  benefice.'*  Here  is  another  statutory 
recognition  of  the  sole  right  of  the  Church  to  decide  upon  the 
qualifications  of  the  presentee,  and  on  which  the  Church  con- 
tinued to  act  till  1834.  The  practice  of  the  Church,  in  re- 
gard to  the  settlement  of  ministers  subsequent  to  the  Act  re- 


storing patronage,  i>  fully  explained  in  tbe  valuable  work  of  Sir 
H.  Moncreiff,  to  which  so  much  reference  baa  been  made  on  both 
sides.  For  some  time  after  17 12,  tbe  alteration  in  the  law  wis  lit- 
tle felt.  In  consequence,  however,  of  subsequent  disputed  settle, 
roents  and  complaints  against  patronage  as  a  grievance,  tbe  Art 
of  Assembly  1736  vras  passed  by  tbe  predominant  paity  at  tbi 
time,  with  the  view  of  soothing  tbe  people.  This  Act  of  As- 
sembly, tbe  import  and  inefficiency  of  which  is  distinctly  stated 
in  Sir  H.  Moncreiff  *8  work,  was  in  fact  never  acted  on,  sn4 
disputed  settlements  continued  to  be  decided  according  to  the 
views  of  the  prevailing  party  in  tbe  Church,  which  are  admitted 
for  a  long  time  to  have  opposed  the  requirement  of  a  full  assent 
by  the  call.  Whether  all  these  cases  were  decided  according  to 
the  rules  of  the  Church  may  be  disputed ;  but  the  inherent  and 
unfettered  power  of  the  Church  to  determine  every  thing  with 
regard  to  the  qualifications  and  fitness  of  its  members  wss  never 
doubted,  nor  was  a  co-ordinate  right  of  judging  in  that  matter 
supposed  to  rest  in  any  other  body.  The  Church  has  no  doubt, 
for  a  long  time,  in  tbe  exercise  of  its  right  of  collation  secured 
by  Statute,  adopted  the  use  of  a  written  call  or  invitation  to  a 
presentee  as  a  necessary  proceeding  in  tbe  act  of  collation,  and 
accordingly  the  Act  of  Assembly  1782,  recognises  it  as  surb. 
But  all  questions  as  to  the  number  of  signatures  requisite  to  tbe 
call,  the  sufficiency  of  the  call,  and  the  qualifications  and  fitness 
of  the  presentee  to  the  particular  charge,  were  judged  of  and 
determined  by  the  presbyteries  in  tbe  first  instance,  and  by  the 
other  church  judicatories,  in  the  event  of  an  appeal.  In  this 
state  of  matters,  when  few  disputed  settlements  and  no  general 
complaint  against  patronage  existed,  the  General  Assembly,  by 
a  majority,  passed  the  Act  and  regulations  now  founded  on  in 
defence  by  tbe  Presbytery  of  Auchterarder.  The  question  U. 
do  the  Act  and  regulations  encroach  on  civil  rights,  and  violate 
the  positive  law  of  the  land  ;  and  are  theyulira  tdres,  and  con- 
trary to  the  constitution  of  the  Church  ?  The  civil  rights  of  the 
patron,  as  well  as  of  the  presentee,  are  most  materially  affected  by 
them.  By  Statute,  the  patron  has  a  right  to  present  a  qualified 
person ;  and  the  Presbytery  is  astricted  and  obliged  to  receive 
and  admit  him  accordingly,  —the  right  of  collation,  bv  examining 
and  judging  of  his  qualifications,  resting  exclusively  with  tbe 
church  judicatories.  The  patron  having  thus  the  power  of 
selecting  and  presenting  a  qualified  person,  and  exercising  it 
rightly,  is  entitled  to  call  upon  a  presbytery  to  perform  its  legal 
functions.  But  the  Act  and  regulations  1834,  interpose  a  rom- 
plete  bar  to  the  discharge  of  those  functions ;  for  if,  in  proceeding 
to  moderate  a  call,  the  preparatory  step  of  collation,  it  be  ascer- 
tained that  a  majority  of  the  male  heads  of  families  in  communion 
with  the  Church  disapprove  of,  or  dissent  from  the  presentee,  /Aof 
shall,  without  any  reason  assigned,  and  without  a  single  step  being 
taken  by  the  presbytery  in  the  examination  of  tbe  qualificatioos 
of  the  presentee,  be  held  a  sufficient  ground  for  immediately  re- 
jecting him,  as  well  as  the  presentation.  And  then  it  is  farther 
provided,  that  '*  if  no  presentation  shall  be  given  within  tbe  limit- 
ed time  to  a  person  from  whose  settlement  a  majority  on  tbe  roll 
do  not  dissent,  the  presbytery  shall  then  present  jure  (feao/Hfa." 
Can  it  be  denied  that  this  veto  on  the  exercise  of  tbe  patron's 
undoubted  right,  and  on  the  jua  quaMttum  of  tbe  presentee,  it  an 
encroachment  on  their  civil  rights?  while  that  of  tbe  patron  is, io 
reality,  declared  to  be  forfeited  by  the  fiat  of  the  Church  itself 
From  tbe  operation  of  this  veto,  neither  patron  nor  presentee  cao 
escape,  nor  can  the  highest  qualifications  in  tbe  latter  protect 
him,  as  it  altogether  depends  upon  the  fancy,  caprice,  or  aversion 
to  patronage  of  the  smallest  majority  of  the  congregation,  over 
whom  there  is  no  control.  The  right  of  patronage,  therefore,  as 
established  by  10  Queen  Anne,  and  the  other  Statutes  referred 
to,  is  materially  trenched  on  by  tbe  Act  and  regulations  of  As- 
sembly 1834.  Prior  to  them,  a  patron  having  presented  a  quali- 
fied person,  was  by  law  entitled  to  rely  on  his  collation  being 
proceeded  with  according  to  the  rules  of  the  Church,  which 
rules  made  it  imperative  on  the  presbytery,  after  sustaining  tbe 
preeentation,  if  liable  to  no  objection,  to  proceed  to  moderate 
the  call,  to  examine  the  presentee,  and  if  there  appeared  no  solid 
objections  or  reasons  against  him,  to  ordain  him  to  the  benefice. 
This  procedure  is  entirely  departed  from  by  tbe  interjection  of 
the  veto.  This  veto  can  never  be  construed  into  a  new  item  of 
qualification,  As  well  might  they  have  declared  it  an  additional 
qualification,  that  the  presentation,  besides  being  signed  by  the 
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patron,  should  be  countersigned  by  the  msjority  of  the  heads  of 
families  of  the  congregation,  and  make  the  absence  of  this  coun- 
tersignature an  instant  ground  of  rejection  of  the  presentation. 
Being,  therefore,  a  manifest  encroachment  upon  the  civil  rights 
of  the  purvuers,  we  must  inquire  if  the  Act  I8S4  is  not  also  in 
▼iolatioo  of  the  constitution,  and  tiltra  virgg  of  the  Church.  We 
•re  forced  into  this  inquiry  by  the  defence  set  up,  that  the  mat- 
ter at  issue  here  is  purely  ecclesiastical.  The  right  of  collation 
including  in  it  the  ezdusire  power  of  examining  into,  and  judg- 
ing of  the  qualifications  of  all  persons  presented  to  benefices, 
and  of  deciding  likewise  on  grounds  of  extrusion,  has  always 
belonged  exclusively  to  the  Church.  This  is  a  most  importsnt 
privilege  peculiar  to  the  Church  of  Scotland,  and  admirably  cal- 
culated to  secure  the  purity  of  its  doctrines,  and  the  usefulness  of 
iu  teachers.  By  the  Act  1834,  this  most  imporUnt  right  has 
been  surrendered  by  those  who  held  it,  and  transferred  to  the 
bare  msjority  of  the  heads  of  families  of  every  congregation 
throughout  Scotland,  whose  dissent,  without  any  reason  assign- 
ed, or  any  examination  of  the  presentee,  is  declared  to  be  an  ab- 
solute and  immediate  ground  of  rejection.  The  great  advantage 
of  the  previous  system  was,  that  while  no  roan  could  be  induct* 
ed  without  the  sanction  of  the  (!hurch  to  his  collation,  after 
hearing  every  objection  that  the  people  had  to  state  against  him, 
neither  could  he  be  arbitrarily  rejected  without  the  Church  hav- 
ing an  opportunity  of  openly  and  publicly  ascertaining  the  vali- 
dity of  the  objections  offered  to  him.  If  a  presbytery  presumed 
to  reject  a  presentee  without  examination,  and  thereafter  to 
admit  another,  either  in  virtue  of  a  presentation  from  another 
patron,  or  Jure  ttevoluto,  the  person  so  inducted  could  be  entitled 
to  none  of  the  fruits  of  the  benefice,  as  ha^  been  repeatedly  de- 
cided in  this  Court.  I  would  ask.  if  the  Act  1834  had  pro- 
vided that  the  dissent  of  the  majority,  or  two-thirds  of  the  kirk- 
session,  should  be  a  sufficient  ground  for  rejecting  a  presentee, 
could  this  have  been  held  as  a  performance  of  the  duty  of  colla- 
tion imposed  upon  the  presbytery  by  positive  Statute?  In 
taking  this  view  of  the  nature  and  effect  of  the  Act  of  Assembly 
1834,  as  being  unwarranted  by  the  constitution  of  the  Church, 
I  jam  much  confirmed  by  the  terms  of  the  overture  which  was  trans- 
miited  by  a  large  majority  of  the  Synod  of  Aberdeen,  which 
described  the  system,  under  the  operation  of  which  the  ministers 
of  the  Church  of  Scotland  were  appointed,  as  recognizing  and 
combining  with  the  entire  right  of  collation  in  all  its  parts, 
vested  in  the  Church,  **  In,  A  right  of  presentstion  under  cer- 
tain limitations,  possessed  by  the  Crown  and  qualified  subject- 
patrons  :  2^/,  A  right  on  the  part  of  the  people,  of  formally 
expressing  their  consent  to  the  admission  of  the  presentee,  or 
dissent,  with  reasons,  to  be  judged  of  by  the  church  judicatories 
before  collation  granted.**  This  overture  was  ably  supported  by 
Dr  Mearns  of  King's  College,  Aberdeen,  who  stated  that  the 
Church  had  formerly  maintained  her  inalienable  right  of  colla- 
tion at  all  times  through  her  eventful  history.  That  this  Act 
of  1834  is  new  legisUtion,  is  proved,  I  it.  Because  it  was  felt  to 
he  necessary,  in  order  to  make  it  binding  on  the  Church  in  future, 
after  passing  it  as  an  interim  Act,  to  transmit  it  for  the  appro- 
bation of  presbyteries,  under  the  provision  of  the  Barrier  Act, 
which  requires  n^wlaws  to  be  so  sanctioned :  2i,  Because  the  re- 
gulations, which  are  part  of  the  Act,  declare  that  the  enactment 
shall  not  apply  to  the  presentations  of  the  presbytery  Jure  <fe- 
voluto,  which  **  shall  be  proceeded  in  according  to  tUe  general  Uiw$ 
of  the  Church,"*  thus  admitting  that  the  enactment  lt?3t  is  not 
one  of  the  general  laws  of  the  Church.  The  terms  of  the  16th 
and  17th  regulations,  in  regard  to  the  exercise  of  the  Jm  devolu^ 
turn,  demonstrate  in  the  strongest  manner  the  illegality  of  the 
enactment;  for  the  Church  there  assumes  a  right,  which  is 
directly  contrary  to  law,  of  declaring  when  it  has  acquired  the 
power  of  prenenting  to  benefices  Jure  devoluto;  while,  in  exer- 
cising that  right,  it  is  to  be  free  from  that  new  enactment  which 
it  attempts  to  impose  on  hU  other  pui rons.  It  has  been  repeat- 
edly decided  in  this  Court,  that  the  Church  does  not  possess  the 
powers  here  attempted  to  be  usurped.  The  question,  when  the 
Church  is  entitled  to  present  jure  dcvolvto,  as  one  of  civil  right, 
is  competent  only  in  this  Court.  It  is  very  singular  that  no 
instance  has  been  pointed  out,  in  which  any  of  the  church  judi- 
catories have  actually  found  by  a  judgment,  that  the  majority  of 
the  heads  of  families  of  a  congregation  could,  by  their  simple 
distent,  unaccompanied  with  reasons,  accomplish  the  rejection 


of  a  presentee,  without  his  being  taken  on  trials.  If  such  had 
been  the  law  of  the  Church,  instances  must  have  occurred ;  but 
none  such  have  been  pointed  out  either  in  ancient  or  modern 
times :  Nor  has  any  authority  from  history,  or  from  the  fathers 
of  the  Church,  been  adduced  in  support  of  it.  On  the  contrary, 
the  opinion  of  Sir  H.  Moncreiff.  whose  memory  is  still  held 
deservedly  in  the  highest  estimation  in  the  Church,  ukps  language, 
when  treating  of  the  constitution  of  the  Church  of  Scotland, 
quite  inconsistent  with  the  existence  of  such  a  right  in  the  con- 
gregation. **  In  the  Second  Book  of  Discipline,"  be  observes, 
'*  the  election  of  pastora  is  declared  to  be  by  judgment  of  the 
eldership  (that  is,  of  the  presbytery)  and  the  consent  of  the 
congregation;  this  language  signifying,  according  to  all  the  laws 
that  followed,  the  right  of  the  people  either  to  give  their  con- 
sent, or  to  state  and  subHtantiate  their  objections,  of  which  the 
presbytery  were  to  judge.  The  people  were  not  electora  even 
by  this  rule ;  and  thougii  it  gave  more  power  to  the  presbytery 
than  was  ever  afterwards  conceded  to  them,  it  gave  the  people 
exactly  the  same  place  which  the  language  of  the  Church,  both 
in  early  and  later  times,  as§igned  to  them.'*  I  can  conceive  no 
stronger  or  more  explicit  authotity  than  this ;  and  am  sure  that 
if  it  bad  been  the  opposite  way,  it  would  have  been  held 
by  many  as  of  itself  decisive  ot  the  question.  Then  as  to 
the  defence,  that  this  being  a  legislative  enactment  of  the  Church, 
the  Legislature,  and  not  this  Court,  is  entitled  to  give  redress. 
I  have  no  doubt  that  all  that  is  necessary  to  warrant  the  in- 
terference of  this  Court,  in  any  question  of  this  nature,  is  to 
show  that  a  civil  right  has  been  affected  by  that  which  is  in 
itself  in  fact  contrary  to  law,  and  still  more  if  it  is  likewise 
contrary  to  the  clear  law  of  the  Church  itself.  The  exercise 
of  such  jurisdiction  by  the  civil  court  is  no  interference  with 
ecclesiastical  functions,  rights  or  privileges,  which  remain  un- 
der the  sole  control  of  the  Church  itself;  but  such  jurisdic- 
tion cannot  be  excluded  in  regard  to  an  Act  which,  under  the 
semblance  of  the  performance  of  an  ecclesiastical  function,  di- 
rectly encroaches  on  a  civil  right  secured  by  Statute.  Nor 
will  the  interference  of  this  Court  be  excluded  where  the  Church 
Courts,  in  the  performance  of  a  duty,  where  their  power  is 
final  and  exclusive,  have  deviated  from  the  injunctions  of  a  Sta- 
tute, as  was  found  in  the  case  of  Corstorphine  and  others,  in  re- 
gard to  the  execution  of  the  Schoolmasters'  Act.  It  is  admitted, 
and  has  at  all  events  been  decided,  after  the  fullest  and  most  deli- 
berate consideration,  that  this  Coi^rt  can  give  redress  against  a  civil 
wrong,  completed  by  any  actor  decision  of  the  Church,  as  in  the 
cases  of  Auchtermuchiy,  in  !7i)6,  and  Lord  Duiidas  v.  the  Pres- 
bytery of  Zetland,  sixty  years  thereafter,  to  say  nothing  of  the  other 
intermediate  decisions.  I  cannot  see  the  slightest  objection  to 
this  Court  being  called  upon,  before  a  wrong  is  finally  completed, 
to  declare  what  the  law  is  in  regard  to  the  matter  complained  of. 
An  action  of  declarator  is  well  known  in  our  law ;  and  even  with- 
out  petitory  conclusions,  if  a  real  patrimonial  interest  is  sought 
Co  be  declared,  such  an  action  is  of  great  advantage  in  guiding 
parties  to  the  knowledge  of  their  rights.  Nothing  can  be  more 
repugnant  to  propriety  or  sound  policy  than  the  separation  of  a 
bentfice  from  a  cure,  but  thut  must  be  the  inevitable  consequence 
of  this  Court  being  called  on  only  to  give  redress  after  the  wrong 
has  iNfen  completed.  It  is  surely  better  to  have  it  found  and  de- 
clared, that  the  defendera  have  been  proceeding  here  contrary 
to  their  duty,  and  in  violation  of  law,  and  that  they  should  be 
enjoined  to  proceed  according  to  law,  than  to  wait  till  the  wrong 
has  been  dune,  and  a  great  injury  occasioned,  both  to  the  Church 
and  individuals,  by  the  settlement  of  one  who  is  not  the  legal 
presentee.  The  course  followed  in  all  parallel  cases,  since  that 
of  Lanark,  proves  the  propriety  of  the  declaratory  conclusion  in 
this  summons.  It  is  not  necessary  to  anticipate  what  future 
proceedings  may  be  necessary  on  our  decerniture,  as  it  is  not  for 
this  Court  to  take  for  granted  that  the  Church  will  disregard  the 
declaration  of  the  law.  Upon  the  whole,  I  think  the  pureuers 
have  established,  1«,  That  the  right  of  presentation,  whether  exer- 
cised by  the  Crown,  by  other  lay  patrons,  or  by  presbyteries, 
under  the  Jum  devotutum,  is  by  law  free  from  all  fettera  or  re- 
striction, except  what  arises  from  the  Church  itself,  in  the  due 
exercise  of  its  lawful  and  undoubted  function,  of  giving  collation, 
alter  examination  as  to  the  qualificntions  of  the  presentee,  while 
the  Act  and  regulations  of  the  Assembly  lb3l,  are  an  encroach- 
ment on  that  right  of  presentation,  by  conferring  on  a  majority 


392 


REPORTS  OF  CASES  DECIDED 


[Uarch 


of  the  male  heads  of  families  in  communion  with  the  Church,  an 
absolute  right  of  veto  and  rejection  of  the  presentee,  without 
reasons  assigned :  2d,  That  that  Act  was  an  innovation,  con- 
trary to  the  constitution  of  the  Church,  and  that,  as  being  ultra 
vires  of  the  Church,  and  against  the  law  of  the  land,  its  opera- 
tion, in  the  r<nection  of  Mr  Young,  should  be  declared  illegal, 
under  the  final  declaratory  conclusion  of  the  summons.  If  I  am 
wrong  in  the  opinion  now  delivered,  I  have  the  consolation  to 
know  that  I  err  with  such  men  as  Sir  H.  Moncreiff,  Dr  Macfar- 
Ian,  Dr  Cook,  and  Dr  Mearns,  all  high  authorities  in  regard  to 
the  laws  and  constitution  of  the  Church. 

Lord  Meadowbankt  after  adverting  to  the  facts  of  the  case,  and 
the  nature  of  the  summons,  observed  :    It  is  said  that  the  Pres- 
bytery, in  rejecting  the  pursuer,  acted  in  their  ecclesiastical  ca- 
pacity alone ;  that  they  were  merely  in  the  course  of  conferring 
the  pastoral  office,  and  were  therefore  acting  within  the  exclusive 
jurisdiction  of  the  Church.     I.  To  judge  of  this  plea,  we  roust 
attend  to  the  foundation  on  which  the  rights  and  privileges  of 
the  Church,  as  an  Establishment,  rest.     It  was  not  recognised 
by  Parliament  or  the  country  previous  to  1560,  in  which  year  Po- 
pery was  overthrown,  and  the  Confession  of  Faith,  drawn  up  by 
the  fathers  of  the  Reformed  Church,  was  recognised  in  Parlia- 
ment as  containing  the  articles  of  the  Christian  faith.    The  right 
of  collation  to  benefices  continuing  after  1560  in  the  hands  of  per- 
sons hostile  to  the  Reformed  Church,  occasioned  much  jealousy 
on  the  part  of  the  reformed  clergy,  and  their  views,  which  seem  far 
from  unreasonable,  are  well  developed  in  the  answer  by  the  Ge- 
neral Assembly  to  the  Queen**  meuetge  in  1565,  which  answer  was 
the  foundation  of  the  Act  1567.     By  the  Act  1567,  the  right  of 
examination  and  admission  was  acknowledged  to  be  in  the  Church, 
and  presentations  were  appointed  to  be  directed  "  to  the  superin- 
tendent of  the  parts  where  the  benefice  lies."      If  he  refused 
to  admit,  the  patron  might  appeal  to  the  synod  of  the  province, 
composed  of  the  superintendent  and  clergy,  and  from  it  to  the 
General  Assembly.     No  party  had  a  right  to  object  to  the  in- 
duction by  the  superintendent,  whose  determination  was  final 
and  conclusive.     This  was  quite  inconsistent  with  the  Presby- 
terian system.     These  superintendents  were  frequently  laymen 
of  consideration,   connected  with  the  reformed  faith;  and  it 
is  therefore  clear  that  there  was  nothing  in  the  ceremony  of  ad- 
mission, as  performed  by  them,  of  an  essentially  spiritual  cha- 
racter ;  and  it  was  obviously  meant  to  conciliate  the  lay  patrons, 
by  leaving  the  exclusive  right  of  admission  of  those  presented 
to  benefices  in  the  hands  of  men  more  connected  with  the  lay 
patrons  than  with  the  churchmen  or  congregations  of  the  people. 
In  1561,  the  King  gave  his  consent  to  the  constitution  of  presby- 
teries throughout  the  Church,  the  bishops,  generally,  still  retain- 
ing their  jurisdiction  and  emoluments;  but  in  the  year  1584,  the 
claim  set  up  by  Melville  and  others  alarmed  the  Court,  and  led 
to  the  three  Statutes,  1584,  c.  129,  131,  and  132,  which  had  the 
efiect  of  overturning  the  whole  constitution  of  presbytery,  as 
recognised  by  the  Crown  and  Legislature,     It  had  never  pre- 
viously had  any  separate  and  independent  existence.     The  true 
and  holy  Kirk  contemplated  by  all  the  ancient  laws,  was  the 
Church  professing  the  Roman  apostolic  faith.     At  this  pe- 
riod, the  Reformed  Church  had  no  connection  with  the  State ; 
and  it  was  only  in  1592  that  presbytery  was  established  by  the 
Statute  1 16.     To  it  alone  the  Church  owes  its  character  and 
authority  as  an  Establishment.     No  subsequent  Statute  could 
change  this  character  of  the  National  Church ;  and,  thereforci 
I  cannot  conceive  that  if  the  Church,  under  the  pretence  of  ex- 
ercising the  jurisdiction  which  the  State  has  given  it,  usurps  the 
power  of  the  civil  magistrate,  and  interferes  with  the  civil  rights 
of  the  people,  that  act  of  usurpation  is  not  to  be  remedied  or 
prevented  by  those  whose  duty  it  is  to  compel  obedience,  in  all 
orders  of  the  State,  to  the  authority  of  the  law.     In  a  free 
country,  the  Legislature  alone  is  supreme.     With  us,  if  one  of 
the  branches  of  the  Legislature  assume  a  power  not  belonging  to 
it,  we  know  well  that,  as  in  the  cases  of  Asbby,  Burdett,  and 
Stockdale,  those  by  whom  it  pretends  to  execute  its  will  are 
made  amenable  to  the  law  and  tribunals  of  the  country.     So 
must  it  be  with  all  subordinate  departments  of  the  State.     A 
corporation  may  enact  bye-laws,-^the  Court  of  Justiciary  can 
make  acts  of  adjournal,  and  the  Court  of  Exchequer  orders  of 
court ;  but  if  these  corporations  or  courts  were  to  enact  laws 
upon  matters  not  within  their  province,  immediate  redress  would 


be  granted.     Such  was  the  result  in  a  lata  case  In  the  Court  of 
Exchequer,  where  that  Court  attempted  to  interfere  with  the 
ordinary  jurisdiction  of  this  Court,  by  preventing  ita  officer 
from  appearing  in  a  multiplepoinding,  in  which  he  bad  been 
called  to  give  an  account  of  a  fund  in  his  hands,  under  a  aappo- 
aition  that  the  estate  bad  fallen  to  the  Crown  as  uttimua  h^gret* 
After  some  discussion,  the  Court  of  Exchequer  submitted  to 
the  supreme  authority  of  the  law.     The  same  happened  to  the 
Presbytery  of  Edinburgh,  in  the  case  of  Corstorphine;  and  the 
same,  I  apprehend,  will  happen  in  the  case  of  Anchterarder.   It 
la  admitted  that  the  Legislature  may  interfere  by  positive  enaet- 
ment  to  correct  any  abuse  of  its  power  by  the  Cburrb ;  but  then 
the  Legislature  can  only  act  by  its  ministers,  and  tbroagfa  those 
courts  of  justice  which  are  empowered  by  the  conatitution  to 
enforce  obedience  to  ita  laws.     I  am  still  more  surpriaed  by  the 
defenders*  plea  of  want  of  subjection  to  the  civil  court,  as  coming 
from  a  Church  which,  from  the  terms  of  its  Confession  of  Faith, 
is  restrained  from  interfering  with  all  questions  of  civil  right. 
In  that  respect,  its  claims  are  not  so  high  as  those  of  the  Epis- 
copal and   Roman    Catholic   Churches;  and  yet,  in  tiroes  of 
Popery,  when  the  King  was  in  no  aense  the  head  of  tbe  Church, 
the  patron  might  appeal  to  the  civil  courts,  if  the  ordinary  re- 
sisted his  right  of  presentation.     II.  Holding,  therefore,  that  if 
the  Church  has  exceeded  its  statutory  powers  in  this  measure, 
the  civil  court  has  a  right  to  interfere  and  give  redreas,  I 
shall  now  state  the  grounds  on  which  I  think  that  no  such 
power  was  conferred  by  the  Statutes,  and  particularly  by  that  ot 
1592:    Fir$t,  It  is  indispuuble  that  the  Second  Book  of  Dis- 
cipline never  has  been  recognised  as  making  the  law  of  the 
Church  by  itself.     The  Statute  1592  does  not  recognise  it  as  a 
work  of  authority,  and  of  itself  containing  the  laws  of  tbe 
Church,  and  certain  restrictive  words  in  tbe  Statute  lead  to  the 
unavoidable  inference,  that  the  articles  in  that  book,  not  special- 
ly enacted  and  sanctioned  in  the  Statute,  were  absolutely  and 
entirely  rejected  by  Parliament,  and  that  they  cannot  now  be  re- 
cognised as  embodying  tbe  rights  and  privileges  of  tbe  Church. 
Without  the  special  recognition  of   Parliament,  none  of  the 
books  of  the  Church  were  ever  held  as  sanctioned  by  law.  Even 
the  rebellious  Convention  of  1669  found  it  necessary  to  inter- 
pone  its  authority  to  the  Directory.     Now,  the  fourth  and  fifth 
articles  of  the  third  chapter  of  the  Second  Book  of  Discipline 
are  absolutely  omitted  or  excluded  from  the  Stature  1592 ;  and 
that  Statute  provides,  that  tbe  presbyteries  **  shall  be  bound 
and  astricted  to  receive  and  admit  whatsomever  qualified  minis, 
ter  presented  be  bis  Majesty  or  lay  patrons  ;*'  and  appoints  that 
the  presentations  be  *'  directed  to  the  particular  presbyteries  in 
all  time  coming,  with  full  power  to  give  collation  thereupon.'* 
Now,  what  was  meant  by  this  power  of  collation  ?     According 
to  Sir  O,  Mackenzie,  the  meaning  was,  that  the  patron  "  haT- 
ing  given  his  presentation  to  the  bishop,  he  causes  serve  an  edict 
in  nine  days,  wherein  all  persons  are,  after  divine  service,  ad- 
vertised to  object  why  such  a  man  should  not  be  admitted  to 
the  benefice,  and  if  none  object,  the  bishop  confers  the  church 
and  benefice  upon  the  person  presented :  and  thit  is  etUied  col- 
lation.*'   The  power  of  collation  was  first  held  by  the  Catholic 
bishops,  then  by  the  superintendents;  and  when  it  became 
vested  in  the  presbytery,  I  apprehend  that  it  imports  the  same 
meaning  when  applied  to  them  as  when  applied  to  their  prede- 
cessors.    It  may  be  said,  that  this  excludes  the  right  or  power 
of  examination  by  the  Church,  as  that  right  is  not  compre- 
hended by  Mackenzie  under  the  term  **  oolUtion.**  But  it  seems 
to  me,  that  the  first  clause  of  the  Act  1567,  chap.  7,  which  I 
think  was  preserved  by  the  Act  1592,  through  its  confirmation  of 
the  Act  1581,  in  which  the  Act  1567  was  re-enacted,  was  the 
provision  bestowing  this  very  power  on  tbe  Church,  and  also  tbe 
portion  of  it  reserving  the  tights  of  laic  patrons.     Thus,  by 
the  Act  1598,  the  patron  had  a  right  to  grant  a  presentstioo  to 
a  qualified  person,  which  it  was  his  duty  to  direct  to  the  presby- 
tery.    The  presbytery  had,  by  Statute,  the  right  to  exaoiine 
the  presentee ;  and  I  think,  from  the  meaning  of  the  term  colls- 
tion,  if,  upon  cause  shown,  an  objection  was  stated  to  the  ad- 
mission, on  serving  an  edict,  which  was  an  essential  of  collation, 
the  presbytery,  as  coming  in  the  place  of  the  ordinary,  wis 
bound  to  inquire  into  tbe  objection.     This  is  the  law  of  tbe 
Church  allowing  reasons  of  dissent;  and  I  was  surprised  to  heir 
it  said,  that  there  was  no  written  law  allowing  these  reasons. 
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The  presbytery  alone  had  the  power  of  judging  of  these  reasons, 
and  they  Itad  no  right  to  delegate  that  power  of  examination  to 
any  third  party.  At  this  time  the  congregation  was  never  ac- 
knowledged in  the  proceeding  in  receiving  and  admitting  a  mini« 
Bter,  except  as  they  were  called  by  the  service  of  the  edict  to 
substantiate  any  valid  objections.  Their  consent,  in  so  far  as  I 
can  see,  was  never  held  to  be  necessary.  On  the  contrary,  we 
are  bound  to  infer,  from  the  want  of  all  statutorv  evidence  to  the 
contrary,  and  especially  from  the  terms  of  the  Act  of  Assembly 
1596,  that  the  claim  in  behalf  of  the  congregation,  set  forth  in 
the  Second  Book  of  Discipline,  was  disallowed  by  the  Legisla- 
ture, with  the  acquiescence  of  the  Church.  The  Act  of  As- 
sembly 1596  is  important,  as  showing  the  utmost  extent  of  the 
Church's  claims,  not  one  of  which  embraced  a  right  in  the  con- 
gregation to  interpose  a  veto»  without  cause  shown ;  and  it  is  im- 
possible to  read  its  clauses,  without  being  satisfied  that  they  are 
inconsistent  with  the  existence  of  any  consent  by  the  congrega- 
tion being  required  or  contemplated.  But  another  important 
consideration  here  is,  that  the  term  collation,  employed  here 
by  the  Legishiture,  does  not  import  the  ecclesiastical  power  of 
giving  ordination,  as  connected  with  the  induction  into  the  bene- 
fice. The  power  of  ordination  was  in  the  Church,  but  it  was 
altogether  a  spiritual  right,  and  separate  from  the  right  of  colla- 
tion, which  was  exclusively  a  civil  right,  and  equivalent  to 
giving  infeftment  in  an  heritable  estate:  Bankton,  ii.  v.  12. 
With  the  right  of  ordination  the  Legislature  did  not  interfere, 
but  left  it  to  be  regulated  by  the  Church  alone.  This  is  im- 
portant, in  determining  whether  the  veto  now  conferred  on  the 
heads  of  families  is  an  ecclesiastical  or  civil  privilege.  For  if 
the  obligation  to  give  collation  is  distinct  and  separate  from  the 
power  of  ordination,  the  veto  conferred  on  the  people  by  the  Act 
1834,  annuls  the  civil  oUigation  on  the  presbytery  to  receive 
the  presentee.  We  are  bound  by  the  discipline  of  the  Church 
itself  to  view  it  in  this  light,  because  the  power  of  ordination 
being  vested  in  the  Church  without  control,  it  was  incompetent 
for  it  to  interpose  a  negative  on  the  exercise  of  this  sacred  right 
from  any  quarter  whatever.  If  this  question  had  arisen  in  the 
year  1693,  even  Melville  and  his  supporters  could  not  have  insist- 
ed on  creating  such  a  veto  on  the  exercise  of  the  civil  rights  of  lay 
patrons,  so  distinctly  reserved  to  them  bv  Statute.  Such  an  at- 
tempt would  have  been  met  and  overruled  by  the  restrictive  terms 
of  the  Statute  1593,  and  by  the  terms  of  the  General  Assembly's 
answer  to  the  Queen's  message  in  1565.  To  the  periods  when 
JSpiscopacy  and  the  usurping  Convention  succeeded  each  other, 
we  cannot  look  for  authorities  on  this  subject,  nor  till  after  the 
year  1 688,  when  Episcopacy  was  finally  abolished.  Patronage  hav- 
ing also  been  abolished  at  the  Revolution,  even  the  Acts  1690,  c. 
6  and  23,  are  not  a  legitimate  source  of  authority ;  but  these  Sta- 
tutes, as  I  read  them,  are  opposed  to  the  supposition  that  there  was 
a  right  existing  in  any  quarter  to  negative,  without  cause  shown, 
the  nomination  of  the  person  elected  by  the  heritors  and  elders. 
And  further,  they  show  that  the  right  then  recognised  did  not 
belong  to  congregations  at  common  law,  or  by  the  rules  of  the 
Church,  as  recorded  in  its  authoritative  standards;  otherways 
the  provisions  of  the  Statute  WQuld  have  been  unnecessary.  The 
Act  1690,  c.  5,  revived  the  Act  1592,  except  the  part  of  it  re- 
lating to  patronage,  and  also  revived  along  with  it,  the  clause  of 
the  Statute  I567»  c.  7,  which  declared,  **  the  examination  and  ad- 
mission of  ministers  within  this  realm  be  only  in  the  power 
of  the  Kirk,  now  openly  and  publicly  professed  within  the  samen." 
It  is  in  this  Statute  where  I  find  authority  for  that  power  of 
examining  the  qualifications  of  ministers,  which  is  allowed  to  be- 
long to  the  Church ;  and  it  is  this  Statute  which  imposes  a  solemn 
duty  on  church  judicatories,  which,  in  obedience  to  the  law  of  the 
realm,  they  are  bound  to  discharge,  independent  of  all  ecclesias- 
tical authority  whatever.  The  Act  1690  gave  to  the  heritors  and 
elders  the  right  of  naming  and  proposing  the  person  to  the  whole 
congregation,  to  be  either  approven  or  duapproven  by  them.  If  dis- 
approven,  the  disapprovers  were  to  give  in  reasons  to  be  cognos- 
ced and  decided  on  by  the  presbytery.  This  power  of  interfer- 
ence, then  given  for  the  first  time  to  the  people  by  this  Statute, 
was  conferred  by  the  Legislature,  and  not  by  the  Church.  It  was, 
besides,  a  power  quite  inconsistent  with,  and  exclusive  of  patron- 
age. This  Act,  however,  did  not  go  so  far,  in  its  denunciation  of 
patronage,  as  tiie  rebellious  Convention  in  1649,  nor  insist  on 
the  adknowledgment  by  Parliament  of  the  Secdnd  Book  of  Dis- 


cipline and  Directory ;  and  it  is  remarksble,  that  even  the  Act 
1649,  in  mentionint;  the  claims  set  up  against  patronage  in  the 
Second  Book  of  Discipline,  does  not  allege  that  these  claims 
had  ever  been  recogniscnl  or  admitted  as  part  or  parcel  of  the  law 
of  the  Church  or  State,  or  that  they  bad  suffered  from  sub- 
sequent usurpation  or  illegal  restriction,  through  the  exercise 
of  patronage  subsequent  to  the  Act  1592.  On  the  contrary,  it 
refers  to  them  as  claims  maintained  and  resisted.  And  it  is 
clear  that  if  the  people,  by  a  fundamental  law  of  the  Church, 
had  a  right  to  reject  presentees  as  often  as  presented,  patronage 
could  never  have  been  considered  an  *'  evil  and  a  bondage,"  nor 
could  there  have  occurred  the  declarations  against  it  in  the  Sta- 
tute 1649,  and  the  resistance  to  it  in  1690,  with  the  enactments 
three  and  twenty-five.  And  it  is  no  less  clear  that  the  church 
judicatories,  instead  of  entering  into  a  struggle  with  King  Wil- 
liam about  the  passing  of  these  two  Statutes  last  referred  to, 
would  have  adopted  the  remedy  which  the  ingenuity  of  later 
times  has  discovered  they  had  a  right  to  apply.  Now,  on  con- 
sidering the  plan  of  enactment,  and  the  terms  and  structure  of 
the  Statute  10  Queen  Anne,  by  which  patronage  waa  restored, 
I  observe  that  the  Legislature  did  not  in  express  terms  revive 
the  portions  of  the  Statutes  1592  and  1567,  which  had  not  been 
re-enacted  by  the  Act  1690,  after  being  repealed  in  1661 ;  nor  do 
I  think  this  was  done  by  implication,  or  that  there  was  reason 
for  such  implication,  the  efficiency  of  the  Statute,  and  the  exer- 
cise of  the  restored  right,  being  otherways  sufficiently  secured  by 
the  machinery  provided  in  the  Statute  itself.  It  is  clear  to  me, 
from  the  words  of  the  Statute  1711,  declaring,  "that  by  Me 
ancieni  taws  and  eonttUutions  of  thai  part  of  Great  Britain  called 
Scotland,  the  presenting  of  ministers  did  of  right  belong  to  the 
patrons,"  and  that  this  right  continued  *<  until  by  the  23d  Act  of 
the  second  session  of  the  late  King  William  and  Queen  Mary, 
held  1690,  entituled,  an  *  Act  concerning  patronages,'  the  preten* 
taiion  was  taken  from  the  patrons  and  given  to  the  heritors  and 
eiders,"  that  the  Legislature  were  contemplating  the  right  of  pa- 
tronage aboot  to  be  restored,  as  it  existed  in  remote  antiquity,  in 
the  times  of  Popery  and  Prelacy,  when  the  right  of  admission 
lay  with  the  bishops,  and  afterwards  with  the  superintendents. 
The  words,  '*  ancient  laws  and  constitutions,**  were  quite  inap- 
plicable in  171 1  to  Statutes  passed  in  the  end  of  the  sixteenth 
century.  And  then  as  to  the  recognition  of  the  exercise  of 
patronage  during  the  seventeenth  century  being  directly  in  the 
contemplation  of  the  Legislature,  the  words  of  the  Statute  are 
precise,  stating  that  it  resided  in  the  patrons  till  1690 ;  thus  lay- 
ing aside  the  palmy  days  of  the  Church  from  1637  and  1649  to 
1661,  as  no  legat  interruption  of  the  rights  of  patronage.  The 
right  of  patronsge,  intended  by  the  Legislature  to  be  restored  by 
the  Act  1711,  being  thus  subject  to  no  limitation,  control,  or 
negative  in  its  exercise,  observe,  that  the  first  step  taken  by  them 
is  to  repeal  the  Act  1690,  c.  23,  in  so  far  as  it  relates  to  the 
calling  of  ministers  by  heritors  and  others.  It  thus  repealed  the 
parts  of  the  Statute  1690,  c.  23,  which  related  to  the  proposing 
a  person  to  the  congregation  by  the  heritors  and  elders, — to  the 
congregation  approving  or  disapproving  the  person, — ^to  the  dis- 
approvers giving  in  their  reasons  to  the  presbytery ;  snd  to  the 
right  of  the  presbytery  to  provide  and  plant  a  minister,  when 
the  heritors  and  elders  did  not  exercise  their  right  within  six 
months.  All  this  was  repealed.  Having  thus  cleared  the  way 
from  all  control  of  the  heritors  and  elders,  and  all  right  of  ap- 
proval or  disapproval  by  the  congregation,  it  proceeds  to  declare, 
that  the  rights  of  patrons  be  restored,  settled,  and  confirmed  to 
them,  the  aforesaid  Acts,  or  any  other  Act,  Statute,  or  euUom 
io  the  contrary,  in  anv  ways  notwithstanding.  It  therefore 
abolished  all  right  of  call,  wherever  residing,  if  it  were  a  euHom 
contrary  to  the  free  and  unlimited  right  of  patronage,  as  residing 
in  ancient  patrons.  The  Statute  then  declares  the  right  of  patrons 
to  present,  and  enacts,  that  the  Presbvtery  shall  **  receive  and 
admit,  in  the  same  manner,  such  qualined  person  or  persons  as 
minister  or  ministers,  as  shall  be  presented  by  the  respective 
patrons,  as  the  persons  or  ministers  presented  before  the  making 
of  this  Act  ought  to  have  been  admitted."  Thus,  while  pres- 
byteries were  required  to  receive  and  admit  the  qualified  pre- 
sentees as  fully  and  effectually  as  their  predecessors  the  bishops 
might  have  admitted  the  presentees  of  laic  patrons,  or  as  they 
themselves  must  have  done  persons  elected  by  the  heritors  and 
elders,  and  consented  to  by  the  congregation,  the  patron's  right 
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was  left  M  unfettered  in  its  exercise  as  it  bad  been  at  any  time 
during  the  long  period  wben  it  existed  down  to  1690.    The  case 
of  Kiltarlity  seems  to  me  decisive  of  the  question,  whether  the 
Church  could  confer  on  a  congregation  the  right  of  questioning 
the  legality  of  a  presentation,  or  of  rejecting  it  when  duly  made 
and  accepted.     Suppose  the  Act  of  Assembly,  1834,  had  been 
passed  in  17 IS,  would  it  not  have  been  considered  an  attempt  to 
defeat  the  Statute  1711;  and  considering  how  keenly  the  Statute 
1711  was  opposed  by  the  Church,  would  not  such  a  remedy 
have  been  resorted  to  then,  if  it  had  been  understood  to  exist. 
No  doubt,  after  171 1,  the  rights  of  patrons  were  often  not  ex- 
erted ;  but  that  arose  either  from  the  patrons  being  non-jurors, — 
from  the  Crown  and  others  wishing  to  conciliate  those  connected 
with  the  Presbyterian  Church,  on  whom  the  Protestant  succes- 
sion in  Scotland  rested,  or  from  licentiates  preferring  the  popu- 
lar call  to  a  presentation.     But  I  care  very  little  for  the  claims 
set  up  by  the  Church  subsequent  to  1711,  in  determining  a 
question  of  civil  right  secured  Dy  statutory  enactment.     I  should 
have  disregarded  these  claims  and  proceedings,  if  they  had  all 
tended  in  one  course,  subversive  of  the  statutory  law.     But  the 
singular  thing  is,  that  the  practice,  for  a  period  of  eighty  yesirs 
uninterruptedly,  has  been  in  the  very  face  of  its  present  preten- 
sion, and  we  are  asked  to  ascribe  this  uniform  and  inveterate 
practice  to  the  gross  usurpation  of  a  dominant  party,  and  to  the 
undue  influence  of  its  leader,  Dr  Robertson.     Dr  Robertson  had 
no  such  influence.     He  was  merely  the  organ  of  a  party,  whose 
enlightened  views  of  the  true  rights  and  privileges  of  the  Church 
prevailed,  from  before  the  middle  of  the  eighteenth  century, 
over  the  enthusiastic  and  bigoted  notions  handed  down  to  some 
sections  of  the  Church  from  the  days  of  Melville,  which  were  re- 
jected by  the  Legislature  in  1592,  which  burst  out  again  in  1736, 
at  the  time  of  the  Secession,  and  have  since  remained  in  abey- 
ance till  brought  to  light  in  1S34.  The  practice  of  the  Church  has 
therefore  been  unequivocal :  First  the  case  of  Auchtermuchty,  and 
then  the  case  of  Dundas,  sixty  years  thereafter,  clearly  showing  the 
right  of  the  civil  power  to  restrain  the  Church  Courts  from  inter- 
fering with  the  rights  of  laic  patrons.     111.  But  the  legality  of 
the  Act  1834  has  been  defended  on  another  ground,  viz.,  a  power 
of  general  legisUtion  competent  to  the  Church  in  all  matters 
connected  with  its  interests,  sufficient  to  sanction  this  enactment, 
independent  of  its  usage  or  custom,  which,  however,  no  authority 
in  the  State  can  limit  or  control.     This  plea  must  exclude  the 
authority  of  the   Legislature,  because,  as  already  shown,  if 
the  authority  of  the  Legislature  is  recognised,  so  must  the  autho- 
rity of  this  Court,  as  the  organ  of  the  Legislature.     There  is 
certainly  a  power  of  legislation  in  the  Church,  as  declared  in  the 
Confession  of  Faith,  which  is  part  of  the  statute  law  of  the 
land,  which  entitles  it  **  to  determine  controversies  of  faith  and 
cases  of  conscience ;  to  set  down  rules  and  directions  for  the 
better  worship  of  God,  and  the  government  of  his  Church ;  to 
receive  complaints  in  cases  of  maladministration,  and  authorita- 
tively  to  determine  the  same.**    These  are  all  its  powers.     But 
these  do  not  include  a  power  to  repeal  statutory  law,  even  if  that 
law  should  interfere  with  the  functions  devolved  upon,  and  within 
the  legal  prerogative  of  the  Church.     On  the  contrary,  the  As- 
semblies are  debarred,  by  the  very  articles  of  its  faith,  from  hand- 
ling or  concluding  any  thing  not  ecclesiastical,  and  from  intermed- 
dling with  civil  affairs.    The  Act  1592  gave  the  Church  no  power 
derogatory  to,  or  subversive  of  the  municipal  and  legislative  enact- 
ments of  Parliament,  or  the  civil  rights  of  the  people.     Holding 
the  Church,  and  every  power  it  has,  to  be  the  creature  of  the 
law,  it  must  follow,  that  if  it  exceeds  the  powers  given  to  it,  of 
regulating  its  own  affairs,  which  it  has  misnamed  a  power  of 
legitlatiorif  it  must,  like  every  other  body  of  temporal  creation, 
in  the  exercise  of  its  temporal  powers,  whether  of  adjudication 
or  alleged  legislation,  be  subject  to  the  control  of  the  civil  ma- 
gistrate represented  by  this  Court.     Surely  we  are  not,  in  as- 
certaining the  powers  of  the  Assembly,  to  look  back  for  autho- 
rity to  the  Second  Book  of  Discipline, — to  the  times  when  the 
Assembly  assumed  the  power  of  declaring  war  against  the  King 
and  his  lieutenant,  nor  to  the  times  when  Episcopacy  was  esta- 
blished, and  no  legal  Assembly  connected  with  the  State  could 
be  beld.     But  if  it  were  competent  to  look  to  any  thing  on  this 
point  but  the  exuting  Uw,  I  would  refer  to  the  abrogated  Statutes 
from  1640  downwards,  and  particularly  to  the  Acts  1645  and 
1649.     The  Act  1645  authorised  the  Directory  to  be  practised, 


not  under  the  authority  of  tbe  General  Assembly,  but  under  the 
powers  of  the  usurping  Parliament.     Wben  the  Statute  1645 
was  repealed,  of  course  the  authority  of  the  Directory  fell  along 
with  it,  as  the  Statute  affords  conclusive  evidence  that  tbe  Di- 
rectory derived  all  its  authority  fntm  the  usurping  LegisUturr. 
Tbe  Church  may  afterwards  have  acknowledged  the  Directory 
as  a  binding  authority,  but  with  that  we  have  nothing  Co  do,  as 
we  are  not  inquiring  into  the  spiritual  lnws  of  the  Cburcb.  but 
only  applying  the  civil  laws  of  the  State.     The  Church,  even  in 
1649,  did  not  conceive  themselves  entitled,  without  the  authority 
of  Parliament,  to  do  what  the  Assembly  of  1834  have  attempted 
to  sanction ;  for  in  that  year  it  was  enacted,  **  that  it  was  laW' 
ful  for  presbjTteries  thereafter  to  refuse  to  admit  an^  to  iriaU 
upon  presentation  from  a  lay  patron.**     But  the  Statutes  passed 
in  1560,  1567,  1592,  1690,  and  1712,  are  still  more  conclusive  on 
this  point.    1  hold.  In,  therefore,  the  Act  1834  to  have  no  sanc- 
tion from  the  Statutes  erecting  the  Church  into  an  Establishment, 
nor  from  the  custom,  usage,  or  recognised  discipline  of  tbe 
Church  itself :  But,  S</,  That  the  Act  of  Assembly  is  b«-yoad 
the  competency  and  power  of  the  Church  to  enact,  in  respect  it 
makes  the  exercise  of  the  right  of  patronage  to  depend,  not  on 
the  statutory  condition  of  the  person  being  qualified,  but  on  his 
not  being  negatived,  which  is  a  direct  limitation  of  the  civil  right 
of  patronage,  and  interference  with  the  province  of  the  civil  au- 
thorities.    Indeed,  if  the  views  already  stated,  as  to  the  obliga- 
tion of  collation  imposed  on  the  Church  being  sepMrate  and  dis- 
tinct  from  the  right  of  ordination,  be  correct,  1  cannot,  for  tbe 
reasons  formerly  stated,  conceive  how  the  Church  can   maintain 
that  this  Act  of  Assembly  has  reference  to  its  spiritual  function 
of  ordination,  which,  being  conferred  by  tbe  great  invisible  Head 
of  the  Church,  can  neither  be  delegated  or  controlled  by  any 
temporal  power  whatever.     But  even  viewing  the  act  of  colla- 
tion as  partly  spiritual  and  partly  temporal,  which  it  was  within 
the  power  of  the  Church  to  deal  with,  and  that  tbe  matter  of 
**  calls**  fell  within  that  power,  1  hold  that  such  power  is  ei- 
duded  by  tbe  Act  1711,  which  abolished  **  calls**  as  a  law  of  the 
Church.     In  stating  these  views,  I  have  omitted  to  notice  the 
plea  stated  against  the  pursuers,  of  acquiescence  in  the  proceed- 
ings of  the  Presbytery,  in  so  far  as  controlled  by  the  Act  of  As- 
scmbly  1834,  and  some  informalities  alleged  to  exist  in  the  form 
of  the  action.     None  of  these  pleas  or  exceptions  seem  to  me 
well  founded.   With  regard  to  the  latter,  it  should  have  been  dis- 
cussed before  the  Lord  Ordinary  as  a  preliminary  objection ;  and 
as  to  tbe  supposed  acquiescence,  tbe  plea  is  opposed  to  tbe  plain- 
est principles  of  law.    A  party  admitting  matter  of  fact,  is  bound 
by  bis  admission ;  but  no  party  is  bound  by  an  admission,  in  point 
of  law ;  and  the  supposed  admission  here  turns  altogether  on  tbe 
legality  of  the  enactment  of  the  Assembly.     I  am,  upon  tbe 
whole,  therefore,  for  repelling  the  defences  to  the  declaratory 
conclusions  of  the  libel,  and  decerning  in  favour  of  the  pursuers. 
Lord  Mackenzie^  after  recapitulating  the  leading  facts  of  tbe 
case,  and  the  nature  of  the  action,  observed,  that  the  three  im- 
portant pleas  raised  in  defence  to  this  action  were:  I<t,  That 
this  Court  have  no  jurisdiction  in  such  a  cause :  2<<,  That  the 
pursuers  have  no  right  to  make  the  Presbytery  defenders  in  such 
an  action:  and,  &/,  That  the  Presbytery  did  no  wrong,  and 
should  be  assoilzied  on  tbe  merits.     For  convenience,  1  shall 
first  discuss  the  last  of  these  questions.     Lay  patronage  is  tbe 
patrimonial  right  of  naming  tbe  person  to  be  admitted  by  tbe 
Church  into  a  vacant  benefice.     The  only  limitation  on  this 
right  is,  that  the  presentee  shall  be  qualified  to  bold  the  office, 
and  that  the  presentation  shall  be  made  within  a  certain  time. 
Such,  it  is  admitted,  was  lay  patronage  before  the  Reformation, 
as  appears  from  Balfour,  p.  501.     I  can  find  no  legal  authority 
differing  from   Balfour,  or  mixing  up  the  choice  of  another 
party  with  that  of  the  patron,  as  essential  to  the  presentee's  title 
to  admission  to  the  benefice.     The  Church  of  Scotland  were, 
it  is  true,  opposed  to  lay  patronage,  and  both  Books  of  Discipline 
proposed  to  exclude  it ;  but  the  Legislature  of  Scotland  never 
sanctioned  that,  and  the  aristocracy,  then  the  prevalent  party, 
were  little  inclined  to  yield  their  patrimonial  rights  to  please  tbe 
Church.     Accordingly,  the  Church  abandoned  every  claim  be- 
yond that  of  examination  and  ordination,  fully  admitting  that 
patronage  was  not  to  be  trenched  on.     This  was  expressly  pro- 
vided by  the  Statute  1567,  and  it  is  only  on  the  patron's  fiiilure 
to  present  within  the  six  months,  that  any  right  of  interference 
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is  given  by  Statute  to  a  third  party.  I  take  it,  therefore,  to  be 
perfectly  clear,  that  it  was  not  intended  to  give  the  Church  the 
right  to  reject  a  quali6ed  presentee,  merely  because  they,  or  any 
party  authorised  by  them,  disliked  the  presentation.  The  Sta- 
tute 1567,  indeed,  alludes  to  the  case  of  the  superintendent  re- 
fusing admission  to  a  presentee  believed  by  the  patron  to  be 
qualified.  But  I  have  no  doubt  that  this  merely  refers  to  the 
superintendent's  function  of  examination,  and  to  his  rdecting 
the  presentee,  as  found  on  trial  not  qualified.  Another  Statute 
passed  soon  after,  viz.,  1581,  c.  102,  confirms  this  view.  The 
words  there  are:  **  Item,  It  is  statute  and  ordained  be  our 
Soveraine  Lord,  with  advice  of  this  present  Parliament,  that  all 
benefices  of  cure  under  prelacies  sail  be  presented  be  our 
Soveraine  Lord  and  the  laic  patrons,  in  the  favour  of  abill  and 
qualified  ministeris,  apt  and  willing  to  enter  in  that  function,  and 
to  discharge  the  dewtie  thsirof ;  and  in  case  any  sail  happen  to 
be  given  and  disponed  otherwise  heirafter,  decemis  and  declaris 
the  giftis  and  dispositionis  to  be  null,  and  of  none  avail,  force 
nor  effect/*  This  Act,  which  was  never  repealed,  clearly  shows 
that  presentations  to  qualified  persons  could  not  be  annulled  by 
the  pleasure  of  the  Church.  The  right  secured  to  patrons  by 
the  Act  1S67,  of  choosing  an  individual  out  of  a  number  of 
qualified  persons,  was  again  fully  established  by  the  Acts  1592, 
c.  116  and  117.  These  Statutes  are  clear  in  their  terms,  and 
ahow  the  meaning  of  the  previous  Statute  1567.  No  power  is 
given  to  reject  a  qualified  presentee,  and  if  a  qualified  man  was 
rejected  on  any  ground,  the  fruits  of  the  benefice  were  to  be 
retained.  Passing  over  the  usurpation,  and  the  time  of  Episco- 
pacy, we  come  to  the  Revolution,  when  Presbytery  was  restored, 
and  the  Act  159*2  revived  by  the  Act  1690,  c  5.  except  as  to 
patronage,  which,  by  the  Act  ]69i),  c  2d,  was  vested  in  the 
Protestant  heritors  and  elders  of  the  parish,  subject  to  the  ap- 
proval or  disapproval  of  the  congregation,  who,  if  disapproving 
of  the  nominee,  gave  in  reasons  to  be  judged  of  by  the  presby- 
tery. This  Statute,  as  regards  presentations,  was  repealed  by  the 
10th  Queen  Anne,  c.  12,  which  restored  to  patrons  their  ancient 
right  of  presenting  qualified  persons  to  benefices,  and  enacted^ 
that  *'  the  presbytery  of  the  respective  bounds  shall  be,  and  is 
herebv  obliged  to  receive  and  admit,  in  the  same  manner,  such 
qualified  person  or  persons,  minister  or  ministers,  as  shall  be 
presented  by  the  respective  patrons,  as  the  persons  or  ministers 
presented  before  the  making  of  this  Act  ought  to  have  been  ad- 
nitted.*'  These  presentations  by  the  restored  patrons  were  not 
to  come  in  place  of  the  presentations  by  the  heritors  and  elders 
under  the  Act  1690,  and  thus  be  subject  to  the  approval  or  dis- 
approval of  the  congregation.  That  is  neither  the  spirit  nor 
purport  of  Queen  Anne*s  Ststnte.  The  spirit  of  that  Act  is  to 
restore  to  patrons  their  ancient,  undivided  right  of  choosing  a 
qualified  person.  It,  besides,  repeals  the  Act  1690  wholly,  and 
does  not  leave  a  part  of  it  in  force;  and  it  directs  the  presenta- 
tions to  be  to  the  presbytery,  who  are  bound  to  receive  and  ad- 
mit, and  not  to  the  congregation,  as  under  the  Act  1690,  which, 
in  the  event  of  objections  being  stated,  committed  the  whole 
matter  to  the  unlimited  discretion  and  disposal  of  the  presbytery. 
I  think,  therefore,  that  the  right  of  presentation  intended  to  be 
restored  by  the  Act  1712,  was  the  right  possessed  by  patrons  in 
1 592.  In  short,  the  main  object  of  the  Statute  was  to  impose 
an  effectual  obligation  on  the  presbytery.  But  even  if  presentees 
under  the  Act  1712  had  only  the  same  right  as  those  under  the 
ylct  1690,  they  were  not  thereby  exposed  to  an  absolute  veto 
from  the  beads  of  families.  They  might  encounter  the  objec- 
tions of  the  congregation,  and  the  judgment  of  the  presbytery, 
but  reasons  had  to  be  given  in  by  the  disapprovers,  and  judged  of 
by  the  presbytery ;  and  the  defenders  here  cannot  therefore  plead 
that  they  followed  the  mode  of  proceeding  laid  down  in  the  Act 
1 690.  They  followed  a  completely  opposite  course.  For  instead 
of  referring  the  presentation  to  the  congregation,  and  requiring 
reasons  of  disapproval,  and  judging  of  these  reasons,  they  have 
referred  to  the  male  heads  of  families, — received  their  disapproval 
without  reasons  assigned,  and  held  that  disapproval  conclusive. 
£ven  under  the  Act  1690,  the  defenders  have  no  case ;  but  the 
procedure  is  still  more  inadmissible  under  the  Act  ]712»  which 
is  unchanged,  and  in  force  at  this  day.  I  hold,  therefore,  on 
these  Statutes,  that  presbyteries  are  bound  to  sustain  presenta- 
tions by  lay  patrons  simply ;  and  if  the  presentee  be  a  qualified 
person,  to  put  him  on  trial,  and  then  admit  or  reject  him  as  they 


shall  find  him  qualified  or  not  The  Presbytery,  therefore, 
violated  the  statutory  law  of  Scotland,  in  sustaining  this  presen- 
tation only  to  the  effect  of  inquiring  whether  the  majority  of 
the  male  heads  of  families  concurred  or  dissented,  and  then  re- 
jecting it  without  any  trial  at  all,  when  they  found  that  the  ma- 
jority dissented.  The  Act  of  the  General  Assembly  1834, 
could  not  make  that  illegal  proceeding  more  legal.  That  body 
has  no  power  to  repeal  or  suspend  Acts  of  the  Legislature. 
Tiiese  Acts  must  bind,  and  be  obeyed  bj  the  Assembly,  as  well 
as  by  all  other  bodies  and  persons  in  this  country,  not  in  virtue 
of  any  contract  between  Church  and  State,  but  of  the  supreme 
power  of  the  Legislature.  The  Act  of  Assembly  1834,  may,  no 
doubt,  free  the  Presbytery  from  moral  blame,  but  can  never  vali- 
date their  illegal  proceedings.  The  Church,  it  has  been  argued,, 
possesses  legislative  powers  conferred  by  Act  of  Parliament. 
But  Parliament  cannot  grant  to  any  other  body  of  men  rival 
powers  of  legislation,  or  abdicate  its  own  supremacy ;  and  it  is 
vain  to  cite  an  Act  of  Assembly  in  defence  of  a  proceeding 
contrary  to  Act  of  Parliament  But  it  is  said  to  be  a  funda- 
mental principle  of  the  Church  of  Scotland,  recognised  by  Par- 
liament, and  established  by  usage  of  the  Church,  that  no  minister 
can  be  intruded  on  a  parish  against  the  will  of  the  people,— -that 
since  the  Reformation,  the  Church  has  required  the  call  by  the 
people  of  the  parish  as  necessary  to  admission  of  a  minister, 
whether  presented  by  a  patron  or  not,  and  that  the  dissent  in  the 
present  case  is  merely  equivalent  to  the  refusal  of  the  call.  No 
such  fundamental  principle  is  to  be  discovered  in  any  Statute, 
decision  of  a  law  court,  or  other  legal  authority.  It  is  men* 
tioned  in  the  Firat  Book  of  Discipline,  in  regard  to  the  exercise 
of  the  JIM  devrjutum  by  the  superintendent  and  council,  under  a 
system  of  popular  election.  But  even  there,  the  Church  is  di- 
rected to  overrule  the  people,  if  they  prove  unreasonable,  which 
is  very  far  from  sanctioning  any  principle  of  popular  call  or  veto, 
excluding  ministers  duly  chosen  by  those  having  the  right  to  elect 
But  this  book  was  never  sanctioned  by  the  L^slature.  On  the 
contrary,  the  Act  1567  established  patronage,  and  makes  no  men- 
tion of  a  popular  call  or  veto.  The  Second  Book  of  Discipline 
also  disallows  patronage,  but  that  book  was  never  sanctioned  by 
the  Legislature,  which,  on  the  contrary,  passed  the  Act  1592,  re- 
storing patronage,— giving  to  presbyteries  the  full  power  of  colla- 
tion, and  expressly  imposing  on  it  the  duty  ofreceivmg  all  qualified 
presentees,  but  not  alluding  to  a  popular  call  or  veto.  As  to 
the  practice  of  the  Church  in  regard  to  the  call,  I  think  it  was 
a  claim,  not  of  a  veto,  but  the  substance  or  shadow  of  an  election 
by  the  people,  kept  up  by  the  Church  against  Acts  of  Parlia- 
ment, and  was  not  heard  of  prior  to  the  time  when  Statute  gave 
the  people  the  power  of  election.  The  csll,  therefore,  de- 
generated into  a  mere  form,  and  was  found  to  be  so  by  innumer- 
able decisions  of  the  General  Assembly,  although  it  was  retained, 
as  soothing  to  the  people,  as  a  decent  sacrifice  to  the  memory  of 
better  times,  and  an  encouragement  to  popular  ministera.  But 
this  was  not  an  abrogation  of,  but  a  substantial  obedience  to 
Statutes  by  reluctant  parties.  There  is,  besides,  a  manifest  dif- 
ference between  a  call,  in  my  view  of  it,  and  the  assent  or  dissent 
required  by  the  Act  of  Assembly  1834.  It  is  further  said,  that 
.the  Church,  under  its  power  to  constitute  the  qualification  of 
ministers,  may  state  agreeablenesa  to  the  majority  of  the  male 
heads  of  familes  as  a  part  of  such  qualification.  This  cannot 
be.  For,  If/,  the  unwillingness  of  such  a  majority  to  concur  in 
the  choice  of  a  presentee,  is  quite  distinct  from  bis  qualification. 
It  only  shows  that  they  would  not  choose  him,  although  he  may 
be  the  most  gifted  man  in  the  Church.  2d,  The  adoption  of 
sucb  a  qualification  is  barred  by  the  law  of  patronage,  imperative 
on  the  Assembly,  by  which  the  patron  is  to  name  the  minister 
out  of  qualified  penons.  To  give  any  other  party  a  share  in  that 
nomination,  and  to  make  the  concurrence  by  that  party  in  the 
patron's  nomination  a  part  of  the  presentee's  qualification,  is  an 
open  and  manifest  resisunce  of  the  law.  But  if  the  dissent  of 
male  heads  of  families  were  a  disqualification,  it  must  have  been 
so  equally  against  the  presbytery  acting  jure  devolulo.  But  that 
is  not  pretended.  IL  On  the  questions  of  jurisdiction  and  com- 
petency, I  think  that  patronage  and  presentation  being  patrimo- 
nial rights,  the  declaration  of  them  must  be  competent  to  thia 
Court,  in  the  action  at  the  instance  of  the  patron  and  presen- 
tee against  a  party  advancing  pretensions  opposed  to  them.  I 
view  the  matter  in  the  same  light  as  if  the  presbytery,  claiming 
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tbe  right  to  elect  the  minister  themselves,  bad  rejected  the  pre- 
sentee  without  trial.  Indeed,  they  do  claim  the  patronage  here 
for  themselres;  fur  Lord  Kinnoul  cannot  recal  his  presenta- 
tion and  grant  another,  and  the  Presbytery  mu«t  therefore  claim 
the  jut  devolutum  to  name  the  minister  themselves.  It  is  there- 
fore just  an  attempt  by  the  Presbytery  to  exercise  a  share  of  the 
presentation,  just  as  much  as  if  they  claimed  it  directly  for  them- 
aelves,  or  the  moderator,  or  any  set  of  parishioners  they  chose 
to  name,  as  they  named  the  male  heads  of  families  in  the 
parish.  We  must  look  to  tbe  presbytery  alone,  and  cannot  here 
make  a  party  of  the  General  Assembly ;  for  that  body  can  have 
no  right  to  give  such  an  order  to  the  presbytery  in  tbe  face  of  Sta- 
tutes, and  tbe  presbytery  can  have  no  more  right  to  obey  it.  Tbe 
presbytery  alone  claim  the  right  to  present.  The  male  heads  of 
families  do  not  pretend  to  come  forward  as  claimants, — they 
give  their  assent  or  dissent,  because  it  is  asked  by  tbe  presbytery, 
and  if  patronage  be  a  civil  and  patrimonial  right,  it  must  be  com- 
petent  to  vindicate  it  in  the  civil  court  against  the  only  parties 
who,  directly  for  themselves,  or  indirectly  through  others  set  up 
by  them,  claim  the  whole  or  a  share  of  that  right.  But  even 
regarding  the  proceedings  of  the  presbytery  as  a  mere  absolute 
rejection  of  tbe  presentation,  as  if  they  bad  found  that  patronage 
was  unscriptnral,  and,  therefore,  rejected  tbe  presentetion,  re- 
nouncing vXXjut  devolutum,  and  all  right  to  fill  up  the  vacant 
office,  it  would  still  be  one,  not  of  examination  or  ordination, 
but  of  patronage ;  and  tbe  question  of  tbe  obligation  of  the  pres- 
bytery to  admit  or  reject  the  presentee  at  their  own  pleasure,  is 
one  on  the  alleged  civil  right  of  patronage,'  which  this  Court 
must  have  power  to  try.  In  this  view,  the  presbytery  are  mani- 
festly  tbe  party  with  whom  to  try  the  question.  If  there  be  a 
civil  right,  and  a  civil  court  with  jurisdiction  to  try  it,  this  Court 
must  be  entitled  to  try  it  as  against  the  party  resisting  it,  even  if  it 
could  not  be  said,  as  here,  that  the  party  resisting  was  in  fact  usurp- 
ing  tbe  right  themselves.  It  could  not  otherwise  be  a  civil  and 
patrimonial  right  Tbe  Church  has  the  sole  jurisdiction  in  tbe 
examination,  ordination  and  collation  of  ministers.  But  none 
of  these  are  involved  in  this  question,  which  is  one  exclusively 
of  patronage  and  presentation.  Tbe  pursuers  nj  that  they  possess 
these  rights.  Tbe  presbytery  deny  and  resist  this  in  effect,  unless 
the  presentation  be  accompanied  bv  an  act  of  the  people,  which  it 
Is  known  cannot  be  obtained.  That  is  saving  in  substance,  that 
the  legal  right  of  patronage  is  not  in  Lora  Kinnoull,  but  in  him 
jointly  with  a  body  set  forward  by  the  Presbytery,  and  that  fail- 
ing such  concurrence,  it  is  in  the  Presbytery  itself.  It  is,  there- 
fore, manifestly  a  question  of  patronage,  and  nothing  else,  and 
which  this  Court  alone  can  try  against  the  only  party,  the 
Presbytery.  It  is  said  that  the  terms  of  the  Act  1567  exclude 
this  action,  in  as  far  as  it  appoints  the  patron,  in  the  event  of  tbe 
auperintendent  refusing  to  admit  tbe  presentee,  qualified  accord- 
ing to  the  patron's  understanding,  to  appeal  to  the  superinten- 
dent and  minister  of  the  province,  and  from  them  to  the  Ge- 
neral Assembly,  by  whom  "  tbe  cause  beand  decyded  sail  take 
end,  as  they  deceme  and  dedair.**  But  while  this  Statute  pro- 
vides that  tbe  examination  and  admission  of  ministers  *'  be  only 
in  the  power  of  the  Kirk,'*  it  immediately  adds,  **  the  presenta- 
tion  of  laic  patronages  alwaies  reserved  to  the  just  and  ancient 
patrones ;"  thus  proving  that  the  civil  right  of  patronage  was 
meant  to  stand  good  against  the  Kirk,  and  to  form  the  ground  of 
the  examination  and  admission  of  ministers.  Taking  the  clauses 
qf  this  Act  together,  it  seems  clear  that  the  exclusive  jurisdic- 
tion was  only  in  tbe  examination  aud  ordination,  or  admisnon  at 
it  was  then  called ;  and  there  can  be  as  little  doubt  that  it  was  in 
tbe  matter  of  examination  and  admission,  their  proper  function, 
that  the  judgment  of  the  superintendents  was  to  be  subject  to 
appeal  to  the  provincial  superintendent  and  General  Assembly. 
Besides,  tbe  very  clause  in  the  Act  1567,  founded  on  by  the  de- 
fenders, contemplates  tbe  r^ection  as  taking  place  after  the  ex- 
amination of  the  presentee  of  eourse,  and  after  the  presentation 
was  legally  made  and  legally  received.  But  if  the  defenders' 
construction  of  this  Statute  were  correct.  I  doubt  if  the  provision 
was  revived  by  tbe  Acts  1592  and  1712.  In  neither  of  these 
is  there  any  mention  of  such  a  provision,  while,  on  the  other 
band,  in  both  these  Statutes,  the  presbytery  is  expressly  bound 
to  receive  tbe  presentee  of  the  lawful  patron.  It  is  incredible 
that  Parliament  would  use  this  peremptory  language,  and  yet 
mean  to  empower  presbyteries,  if  supported  by  the  General  As- 


semblies, to  abolish  patronage,  and  vest  the  nomination  of  mbis- 
ters  in  themselves,  or  persons  appointed  by  tbem.      The  defen- 
ders further  maintain,  that  tbe  Statute  1592,  c  117,  enabling 
patrons  to  retain  tbe  fruits  of  the  benefice,  upon  the  refusal  H 
the  presbytery  to  admit,  was  exdusive  of  all  further  remedy. 
The  Statute  implies  the  very  reverse,  as  it  binds  the  presbyteries 
to  receive  presentations  from  lay  patrons,  without  any  alteration 
or  qualification.    Tbe  provision  binding  the  presbytery  to  admit, 
is  in  one  Statute,  and  the  provision  authorising  the  patron  to  retain 
is  in  another.     The  remedy  of  tbe  Statute  1592,  c.  1 17,  was  ex- 
pedient, whatever  other  remedies  were  open,  in  order  to  autho- 
rise tbe  patron  to  levy  tbe  stipend,  while  the  admission  of  tbe 
minister  vras  delayed  hj  tbe  presbytery,  which  it  was  in  their 
power  to  do,  in  spite  of  all  compulsive  remedies.    It  is  therefore 
impossible  to  reconcile  with  our  practice,  Isl,  the  absolute  right 
or  power  of  the  Church  to  reject  presentation  ;  2fi,  tbe  limttatioo 
of  redress  against  a  wrong  done  by  the  Church  in  this  respect,  to 
retention  of  the  stipend  for  pious  uses ;  or,  &£,  the  incompetency 
of  making  the  presbytery  parties.     I  know  of  no  case  turning 
upon  a  pure  question  of  patronage  and  presentation,  not  of  ex- 
amination or  qualification,  where  the  jurisdiction  of  this  Court 
was  not  sustained  without  limit,  but  I  knows  variety  of  casa 
decided  in  this  Court,  involving  other  questions  besides  the  reten- 
tion of  tbe  stipend,  where  its  jurisdiction  would  have  been  barred, 
if  the  Church  had  possessed  the  exclusive  power  or  jurisdiction 
contended  for.     There  is  the  case  of  Haddington  (31st  July 
1680,  Morr.  9903),  reported  by  Fountainhall,  relative  to  the 
presentation  of  tbe  aecond  minister  of  Haddington,  where  tbe 
Court,  upon  a  bill  given  in  by  tbe  town  (which  could  not  be  ad- 
vised that  Session),  stopped  pro  temport  the  planting  of  tbe 
church  or  any  further  procedure,  as  being  vitious,  done  pendenu 
lite,  during  which  nikU  ett  innovandum.      Then  the  case  of 
Attchtermucbty  (15th  February  1735,  Morr.  9909),  in  which 
the  (^urt,   after  the  presentation  was  before  the  presbytery, 
granted  an  interim  interdict  against  their  proceeding,  and  censored 
them  for  breach  of  it,  which  could  not  have  occurred,  if,  after 
presentation  duly  made,  the  presbytery  had  been  a  court  of  exdu- 
sive jurisdiction,  like  tbe  (jourts  of  Exchequer  and  Justidsir 
in  their  respective  departments.     Then  tbe  case  of  Danse  (25ta 
February  1749,  Morr.  9911),  when,  in  a  declarator  by  a  patnm 
against  a  presbjrtery  for  declining  to  sustain  bis  presentation, 
this  Court,  inter  alia,  repelled  the  objections  to  the  patron^ 
right  and  to  the  presentee,  and  found  that  tbe  pursuer  bad  in 
possession  the  right  to  present,  and  that  tbe  right  bad  not  fallen 
to  the  presbytery  ian^am  jure  dewduto,  and  decerned  and  de- 
clared accordingly.     Then  the  case  of  Snodgrass  o.  LiOgan  (16th 
June  1772;  Fac.  Coll.),  where  there  was  a  double  presentstioa 
in  consequence  of  a  contested  election  of  a  minister,  and  a  decls- 
rator  brought  of  the  invalidity  of  the  presentations  respectively, 
tbe  (3ottrt  decided  that  they  bad  jurisdiction,  as  it  resolved  into 
a  point  of  civil  ri^bt,  which  of  the  presentees  was  legally  elected. 
The  present  is  just  as  much  a  question  of  dvil  right,  and  of 
patronage  and  presentation,  as  that  of  Snodgrass.     Then  the 
case  of  Tait  (22d  January  1778;  Morr.  9938),  where  this  Court 
and  the  House  of  Lords  declared  the  preference  of  one  prrseo* 
tation  over  another ;  and  tbe  case  of  the  Presbjrterr  of  Falkirk 
(8th  December  1696;  Morr.  9961),  where,  in  a  declarator  by 
the  presbytery  against  the  lay  patron,  tbe  Court  found  that  he 
had  lost  the  right  of  presenting  on  that  vacancy.      Here  tbe 
presbytery  did  not  think  of  rejecting  the  presentstion  vritbout 
control.     So  also  in  the  cases, — the  Procurator  of  the  Church 
and  Moderator  of  the  Presbytery  of  Ayr  v.  Lord  Dundooald 
(2d  March  1762;  Morr.  9961) :    The  Presbytery  of  Paisley  v. 
Erskine,  (lOtb  August  1770;  Morr.  9966);  and  the  Presbytery 
of  Strathbogie  v.  Sir  William  Forbes,  (2d  August  1776;  Morr. 
9972),  this  Court  decided  on  the  validity  of  presentations  sod 
on  the  claim  of  thejuj  devolutum.    In  tbe  case  of  Lord  Dondss, 
(15th  May  1795 ;   Morr.  9972),  the  presbytery  had  even  reject- 
ed the  patron's  presentation  and  settled  another  minister,  and 
tbe  declaratorv  condusions  of  Lord  Dundas*s  action  wenr  '*.-  Iier 
than  those  of  tbe  present  action.      Yet  the  Court  pronounced 
decree,  without  any  limitation  as  to  its  effect.    Tbe  two  modem 
cases  of  Kiltarlity  are  also  in  point :  in  the  first  of  which,  after 
the  presentation  had  been  received,  tbe  Court  interdicted,  ad  tn- 
terim^  these  proceedings;  and  in  the  second  case,  where  the 
presbytery  pursued  the  declarator,  lofind  that  they  were  barred 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


397 


from  rejecting  the  presentation,  or  declaring  its  ]n?alidity.  In 
ansirer  to  the  clear  inference  from  these  cases,  that  the  Church 
has  no  exclusive  jurisdiction  in  pure  questions  of  patronage  and 
presentation,  it  has  been  said,  that  many  of  them  regarded  merely 
competitions  for  patronage  or  presentation.  But  such  questions 
<K)uld  not  occur  in  this  Court,  if  presbyteries  could  admit  or  re* 
]ect  presentations  without  control.  I  think  the  present  action, 
tberifute,  competent  in  this  Court,  directed  against  the  proper  par- 
ty, and  well  founded  in  itself.  I  am  not  prepared  to  say  bow  the 
duty  of  the  Presbytery,  under  our  decree,  is  to  be  enforced.  But 
we  cannot,  on  that  account,  have  any  difficulty  in  pronouncing  our 
decree  of  declarator,  any  more  than  in  other  cases  of  patronage 
where  the  presbyteries  were  parties.  If  difficulties  in  execution 
were  to  bar  us  from  deciding,  there  would  be  an  end  of  the 
jurisdiction  of  this  Court  in  all  cases  of  patronage.  But  in  con- 
clusion, I  think,  if  there  were  nothing  but  the  disposal  of  the 
stipend,  as  vacant,  involved,  that  would  support  the  right  of  the 
pursuers  to  obtain  our  judgment.  Whether  it  shall  go  to  the 
Ministers*  Widows'  Fund,  or  to  pious  uses,  according  to  the 
discretion  of  the  patron  or  the  judgment  of  this  Court,  the  pa- 
tron is  entitled  to  insist  on  our  declaratory  judgment,  as  this  dis- 
posal of  the  stipend  may  avail  him  to  obtain  execution  of  the 
law.  But  the  Church  will  not  advance  the  dangerous  plea,  that 
our  decree  suspending  the  establishment,  quoad  this  parish,  is  to 
have  no  effect  as  a  compulsitor  on  her,  nor  will  she  attempt  to 
contend  with  the  Legislature  in  this,  more  than  in  the  other 
cases  already  referred  to. 

Lord  Medwyn  did  not  consider  it  necessary,  for  the  legal 
discussion  of  the  case,  to  go  farther  back  than  the  period  of  the 
Revolution,  when  Presbyterianism  waa  finally  established  by 
Statute  1690,  c  5.  By  1690,  c.  23,  the  right  of  patrons  to 
present  to  vacant  churches  was  taken  away,  and  "  to  the  effect 
the  calling  and  entering  ministers  may  be  orderly  and  regularly 
performed,  the  heritors  of  the  said  parish  (being  Protestants) 
and  the  elders  are  to  name  and  propose  the  person  to  the  whole 
congregation,  to  be  either  approven  or  disapproven  by  them.*' 
Calling  here  means  what  is  equivalent  to  the  patron's  presenta- 
tion. The  form  was,  that  after  intimation  to  the  presbytery, 
the  heritors  and  elders  met  and  elected, — the  election  being  at- 
tended by  a  minister  appointed  by  the  Presbytery  to  moderate 
thereat.  The  declaration  of  the  election  by  the  meeting  ^vaa 
the  call  or  invitation  to  the  person  chosen  to  undertake  the 
office  of  pastor.  After  being  signed  by  the  heritors,  and  elders, 
and  magistrates  (if  of  a  burgh),  it  was  presented  to  the  presby- 
tery, who  proceeded  to  take  the  person  invited  on  trials.  It  was 
after  this  only  that  the  people  were  to  interfere.  An  edict  was 
read  at  the  church,  and  affixed  to  the  church-door,  intimating  a 
day  to  receive  objections.  If  none  were  offered,  the  ordination 
of  the  candidate  proceeded  :  Pardovan*s  Collections,  B.  I.  t. 
1,  §3>6*7,  8,  18,  19,  20.  But  objections  were  not  to  be 
given  in  arbitrarily,  without  reasons  assigned  and  substantiated. 
Such  was  the  practice  of  the  Church  till  the  restitution  of  pa- 
tronage in  1712  by  Statute  10  Anne,  which  ordered  qualified 
persons  presented  by  patrons  to  be  received  and  admitted,  as 
the  persons  presented  before  the  making  of  the  Act  ought  to 
have  been  admitted.  It  was  after  this  Statute  that  the  right 
of  a  call  on  the  part  of  the  congregation  was  claimed,  as  in  com- 
bination with  the  exercise  of  the  right  of  patronage.  That 
claim,  however,  is  quite  at  variance  with  the  Statute.  The 
Statute  refers  to  the  admission  of  presentees  in  the  same  man- 
ner as  they  ought  to  have  been  received  before  the  making  of 
it.  This  clearly  refers  to  the  period  when  patronage  was  for- 
merly in  existence,  previous  to  Statute  1690,  c  23.  But  dur- 
ing all  that  time,  viz.,  from  the  Reformarion  to  1690,  with  the 
exception  of  the  period  between  1649  and  1660,  the  people 
never  interfered  in  the  admission  of  a  minister  till  they  were 
invited  to  do  so  by  the  edict :  the  effect  of  which  was  only  to 
allow  them  to  object  to  the  presentee's  life  and  doctrine,  liter 
his  trials  by  the  presbytery  bad  been  sustained.  The  Statute 
10  Anne  may,  however,  be  said  to  point  to  the  period  imme- 
diately preceding  it,  as  affording  the  rule  according  to  which  the 
presentadons  by  patrons  were  to  be  received.  But,  as  has  been 
seen,  there  was  nothing  even  then  similar  to  the  call  by  the 
people  as  now  asserted.    The  call  then  was  by  the  heritors 


and  elders,  and  was  in  fact  the  presentation.  The  people  were 
not  consulted  till  after  the  presentee's  trials  were  gone  through 
and  sustained  by  the  presbytery :  and  the  utmost  length  to  which 
the  people  could  go,  was  to  give  in  objections  for  reasons  speci- 
fied. Thus,  the  practice  of  the  Church  has  been  always  hostile 
to  the  interference  of  the  people  in  a  mode  at  all  similar  to  what 
is  prescribed  by  the  Veto  Act.  I  shall  now  advert  to  the 
power  of  the  Church  to  pass  this  Act.  It  is  said  that  the 
Church  has  a  legislative  power  sufficient  to  entitle  it  to  pass  the 
Veto  Act.  It  is  true  that  the  Church  has  legislative  powers. 
It  may,  like  a  corporation  or  society,  make  bye-laws  for  its  in- 
ternal government  and  regulation.  Its  origin  is  indeed  differ- 
ent from  ordinary  corporations,  which  proceed  from  the  exe- 
cutive powers;  whereas  the  Church  is  derived  from  a  higher 
source.  Still  its  dominion  is  but  spiritual,  and  its  legislative 
powers  must  be  exercised  so  as  not  to  encroach  on  any  dvil 
right,  and  can  only  extend  to  its  own  members.  This  is  when 
it  is  viewed  as  an  independent  body.  But  farther,  when  it  asks 
not  toleration  merely  from  the  civil  power,  but  establishment, 
the  State  may  grant  the  latter  on  such  conditions  as  shall  be 
thought  just  and  expedient.  If  the  Church  violate  these  con- 
ditions, or  exercise  its  inherent  legislative  power  iii  such  a  way 
as  to  affect  the  civil  rights  of  individuals,  the  Supreme  Civil 
Court  will  give  protection  and  redress  against  an  usurpation  of 
power.  It  has  been  attempted  to  justify  the  Veto  Act  by  this, 
that  the  Church  has  defined  the  qualifications  they  will  re.« 
quire  in  a  presentee,  and  that  the  drcurostance  of  his  suitable* 
ness  for  the  charge,  from  his  being  likely  to  be  agreeable  to  the 
people,  ought  to  be,  and  has  been  considered  an  ingredient  of 
his  qualification.  But  when  patrons  are  required  to  present 
persons  who  are  in  general  terms  to  be  qualified^  it  is  reasonable 
and  also  beneficial  to  the  patrons,  that  that  quidification  should 
be  precisely  defined.  Again,  the  presbytery  themselves  may 
consider  the  presentee's  meetness  for  his  situation ;  but  then  they 
must  inquire  into  this  matter  themselves ;  it  must  be  the  sub- 
ject of  trial  by  them,  and  they  are  not  entitled  to  leave  it  to  the 
decision  of  the  arbitrary  dissent  of  the  people.  The  Veto  Act 
does  not  therefore  admit  of  the  defence  of  its  being  a  part  of 
the  trials,  and  a  legitimate  mode  of  enabling  the  presbytery  to 
judge  of  part  of  the  qualifications  of  a  presentee.  It  is  entirely 
a  new  law  affecting  the  right  of  patronage,  which  is  a  civil 
right,  and  not  therefore  affectable  by  an  Act  of  Assembly  ;  and 
this  is  done  by  interposing  a  power  between  the  presentation 
and  the  presbytery,  which  forbids  the  presentee  being  admitted 
to  his  trials ;  while  all  that  the  law  requires  of  the  patron  is  to 
present  a  person  to  the  presbytery,  that  they  may  see  if  he  is 
qualified.  The  Church  has  no  power,  by  any  internal  regula- 
tion, to  im|)air  or  set  aside  the  right  of  patronage  as  established 
by  law.  No  corporation  or  private  society  can  make  a  bye-law 
contrary  to  the  law  of  the  land,  and  the  Church  has  no  higher 
power  where  civil  rights  are  concerned.  His  Lordship  next 
went  into  a  long  historical  detail,  Isf,  of  the  practice  of  the 
Reformed  Churches  on  the  continent  and  in  England,  with  re- 
gard to  the  right  of  patronage ;  and,  2i/,  of  the  practice  of  the 
Church  of  Scotland,  as  to  the  election  of  ministers  previous  to 
the  Revolution.  His  Lordship  did  not  think  this  necessary  to 
the  decision  of  the  case,  but  took  notice  of  it,  as  referred  to  by 
both  parties,  and  as  supporting  his  views  above  explained.  The 
scope  of  the  first  part  of  the  detail  was,  that  at  the  period  of 
the  Reformation,  the  right  of  patronage  was  not  sought  to  be 
abolished  in  any  of  the  reformed  churches ;  and  that  the  only 
limitation,  by  which  it  was  then  accompanied  in  &vour  of  the 
people,  was,  that  they  should  have  liberty,  before  the  final  in- 
duction of  a  minister,  to  state  special  reasons  by  way  of  objec- 
tion to  him,  which  it  was  necessary  to  make  good.  Thu  was  all 
the  concession  that  was  sought  for  the  people,  though  it  was  a 
departure  from  the  practice  of  the  Roman  Church,  where,  if  a 
priest,  once  ordained,  was  appointed  to  a  cure,  the  congregation 
could  not  object  in  any  way,  or  on  any  grounds.  Again,  from 
the  history  of  the  Scotch  Reformed  Church,  his  Lordship  drew 
the  conclusion,  that  so  far  ftom  any  rule  that  the  people  were 
to  have  a  voice  in  the  election  of  their  pastor,  or  a  veto  upon  it 
having  been  established  at  any  period,  it  was  quite  the  reverse. 
The  people  never  hud  the  choice  of  their  pastor,  nor  the  right 
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to  reject  one,  without  establishing  sufficient  grounds  for  doing 
80.  During  the  greater  portion  of  the  existence  of  the  Scotch 
Reformed  Church,  the  election  of  ministers  was  vested  in  pa- 
trons, and  for  certain  short  periods,  it  was  in  the  elders  of  each 
congregation,  or  in  the  heritors  and  elders.  But  it  was  never 
in  the  people,  who  had  not  even  the  control  of  a  veto.  His 
Lordship  could  find  no  trace  of  its  having  ever  been  asserted, 
till  1834,  that  it  was  a  fundamental  law  of  the  Church  that  the 
people  were  entitled,  not  merely  to  object  to  the  presentee  for 
special  reasons,  but  to  dissent  from  his  appointment,  without 
assigning  any  reason.  His  Lordship  concluded  by  saying,  that 
he  had  not  entered  fully  into  the  legal  effect  of  the  Statutes, 
and  the  import  of  the  decisions  bearing  on  the  question,  having 
been  anticipated  by  his  brethren  who  had  preceded  him,  with 
whom  he  concurred  on  the  legal  points  of  the  case ;  and  he 
stated,  that  as  to  the  declaratory  conclusions  against  the  Pres- 
bytery, he  was  for  repelling  the  defences,  and  decerning  and  de- 
claring in  favour  of  the  pursuers. 

Lord  CorthouM  said,  there  were  two  questions  here:  (1.) 
whether  the  pursuers  have,  by  reason  of  the  Act  of  Assembly, 
suffered  a  civil  wrong?  and,  (2.)  supposing  such  to  be  the  case, 
have  they  a  remedy  in  this  Court  ?  In  reference  to  the  first 
question  his  Lordship  assumed,  H.)  that  patronage  was  a  civil 
right;  and,  (2.)  that  it  was  the  law  of  the  country  and  of  the 
Church,  in  terms  of  the  Act  171 1, — an  Act  which  was  incapable 
of  being  altered  by  any  judicatory  subordinate  to  the  Legisla- 
ture. Patronage  was  a  right  of  presenting  to  a  vacant  benefice 
a  person,  who,  if  qualified,  the  Church  might  admit ;  and  it  has 
been  treated  by  all  Protestant  countries  as  a  subject  of  com- 
merce. It  is  admitted  that,  in  virtue  of  the  Act  of  Assembly 
1834,  any  presentee  may  be  rejected  peremptorily  by  a  majo- 
rity of  the  people,  so  that  unless  the  patron  nominates  a  per- 
son who  meets  the  views  of  a  majority,  he  cannot  ezerdse  his 
right.  His  right  is  therefore  defeasible  arbitrarily  by  a  third 
party,  and  in  truth  it  comes  to  be  a  matter  of  tolerance,  just  in 
the  same  way  in  which  one  may  hunt  or  shoot  on  his  neigh- 
bour's property,  so  long  as  the  neighbour  does  not  prevent  him : 
or  is  of  the  same  nature  as  the  precarium  of  the  canon  and  civil 
law.  Now,  by  the  Act  1711,  the  patron's  ri^ht  is  only  subject  to 
one  condition,  viz.,  that  the  person  presented  shall  be  qualified, 
— a  question  which  can  be  adjudicated  by  the  Church  alone.  In 
every  other  respect  the  Act  is  absolute ;  for  it  says,  "  that  it 
shall  be  lawful  for  her  Majesty,  and  any  person  having  a  right 
to  any  patronage,  to  present  a  qualified  minister,  whom  the 
presbytery  shall,  and  is  hereby  obliged  to  receive  and  admit." 
On  what  principle,  then,  is  it  maintained,  that  the  Church  had 
a  title  to  transmute  this  right  into  a  matter  of  mere  tolerance  ? 
It  is  grounded,  the  defenders  say,  on  what  is  called  a  funda- 
mental principle  of  the  Church,  viz.,  that  of  *'  non-intrusion  ;'* 
and  for  support,  they  refer  to  the  First  and  Second  Books  of 
Discipline,  the  Acts  of  Assembly,  and  Directories,  &c.  The 
principle  b  unquestionably  spoken  of  generally  in  the  autho- 
rities referred  to ;  but  the  question  remains  behind,  what  is  its 
precise  value  ?  The  reformers  were  not  the  first  to  introduce 
It.  It  was  known  one  thousand  years  before  Luther  or  Calvin. 
In  that  early  period,  many  benefices  were  elective,  not  donative. 
The  pastor  was  chosen  by  the  ministers,  with  the  concurrence  of 
the  people.  So  in  the  year  428,  a  canon  runs  thus :  Plebis  non 
est  elegere  ted  electioni  eoneentire.  Another  in  493 :  In  electione 
Epiaeopi  popuhu  debet  adesse.  We  are  told  by  the  Pontifical, 
*'  it  WBS  wisely  appointed  by  the  fathers  of  the  Church  that  the 
people  should  be  consulted  in  the  choice  of  those  who  are  to 
minister  at  the  altar."  Again,  Cyprian,  in  his  letter  to  the 
people  of  Spain,  mentions,  that  "  no  one  should  be  ordained 
but  in  the  presence  of  the  people,  that  the  demerits  of  the  bad 
may  be  disclosed,  and  the  merits  of  the  good  proclaimed." 
(Van  Espen.  II.,  T.  9,  c.  9.)  Abundance  of  illustrations  and 
authorities  to  the  same  effect  might  easily  be  dted.  Now, 
though  the  people  were  to  concur,  it  came  to  be  a  question  in 
those  ages,  whether  the  election  was  good  or  not,  where  the 
people  refused  to  concur  ?  In  493,  Pope  Gelasius  resolves 
that  question  in  a  case  where  the  people  refused  to  concur, 
viz.,  he  admonishes  the  clergy  of  their  duty  to  compel  the 
people,  by  assiduous  admonition,  to  consent,  (1.  Dec.  Dist. 


63,)  which  amounts  to  this,  that  the  clergy  who  had  the  power 
to  nominate,  had  to  inquire  into  the  circumstances,  and  consider 
whether  the  concurrence  were  withheld  on  causeless  prejudice. 
Stephanus,  the  Pontiff,  puts  this  more  strongly  in  a  missive  in 
886,  where  he  states,  on  hearing  of  the  demise  of  a  particuUr 
bishop,  on  which  occasion  great  dissensions  had  occurred  in  re- 
gard to  a  successor :  "  I  am  not  surprised  at  this,  because  it 
happens  so  frequently,  men  seeking  their  own,  and  not  tbe 
things  of  Jusus  Christ ;"  and  he  adds,  *'  the  greatest  care  must 
be  taken  that  the  clergy  and  people  being  convened,  a  pt-rson 
may  be  chosen  against  whom  no  canonical  objection  lies.  Tbe 
election  belongs  to  the  priesthood,  and  the  consent  of  the  people 
is  to  be  adhibited.  The  people  are  to  be  taught,  but  ooc 
obeyed.  Docendue  est  popubts,  non  sequendus"  (1.  Dec 
Dist.  63.)  It  was  the  doctrine  of  the  canon  law  that  the  con- 
sent of  the  people  was  to  be  required,  and  they  might  object,  on 
the  salvo  that  they  objected  with  reason ;  but  iim^  vohntas  or 
merum  arbitrium  was  not  competent  to  them.  It  was  the  will 
of  the  people  founded  on  good  grounds.  Thus  Cicero  says : 
voluntas  est  qua  quid  cum  ratione  desiderat;  qute  aulem  advtnu 
rationem  incitata  est,  ea  cupiditas  effiremata,  qua  in  omnUMi 
stultis  invenitur,  (Tuscul.)  His  Lordship  having  referred  to 
the  canon  law,  stated,  that  an  apology  for  so  doing  was  not 
needed,  for  that  Stair  lays  down,  "  that  so  deep  has  tbis 
canon  law  been  rooted,  that  even  where  the  Pope's  authority  is 
rejected,  yet  consideration  must  be  had  to  those  laws,  not  ooly 
as  those  by  which  church  benefices  have  been  erectc^i  and  or- 
dered, but  as  likewise  containing  many  equitable  and  profitable 
Uws,  which,  because  of  their  weighty  matter,  and  their  being 
once  received,  may  be  more  fitly  retained  than  rejected.  And 
to  that  effect  also  it  is  recognised  in  our  Confession  of  Faith." 
His  Lordship  then  referred  to  Boehmer's  Digest  of  Ecdesiasti- 
cal  Law,  to  show  how  the  doctrine  of  intrusion  had  been  re- 
oeived  in  the  Protestant  Churches :  Jus.  Ecdes.  Prot.  III.  28, 
§  77,  78.  Boehmer  there  states,  that  the  parishioners  had  a 
negative  voice,  and  were  not  to  be  excluded  because  th«  pre- 
sentee was  to  be  placed  over  them ;  but  though  they  had  a  ne- 
gative voice,  it  was  *'  saving  the  right  of  presentation,  which 
belongs  to  the  patron  alone."  Boehmer  likewise  sajrs :  it  was 
"  for  the  interest  of  the  church  that  none  but  a  qualified  person 
be  admitted,  one  against  whom  no  objection  lies.  Therefore, 
the  parishioners  are  to  be  heard ;  and  before  the  candidate  is 
presented  to  the  bishop  for  ordination,  he  shall  preach  a  ttial 
sermon  in  the  principal  church,  after  which  the  superintendent 
shall  take  the  opinion  of  the  parishioners  as  to  his  life  and  con- 
duct, and  if  any  objections  are  made,  or  fault  found  with  him, 
this  is  to  be  reported  to  the  consistory,  who  are  to  judge  of  the 
matter.  The  negative  voice,  which  belongs  to  the  congregation 
and  superintendent,  operates  in  this  manner,  the  want  of  ability 
in  the  presentee  being  proved,  and  the  other  defects  whldi  may 
have  been  laid  to  his  charge  being  demonstrated,  he  is  to  be  re- 
jected, and  the  patron  enjoined  to  present  a  fitter  person." 
The  same  doctrine  was  likewise  contained  in  another  work  by 
the  same  hand:  (Jus.  Paroch.  III.  1,  18.)  Now,  how  wu 
this  principle  adopted  in  the  Scotch  Church  ?  Was  it  to  give  lo 
this  Church  a  right  to  reject  without  showing  cause?  Tbe 
First  Book  of  Discipline,  c.  4  says:  *'  The  admission  of 
ministers  to  their  offices  must  consist  in  the  consent  of  the 
people  and  Church  whereto  they  shall  be  appointed,  and  appro- 
bation of  the  learned  miniatcrs  appointed  for  their  examina- 
tion." This  contained  no  limitation,  and  indeed  could  not,  as 
the  congregation  had  the  right  of  electing  $  but  the  limitation 
appears  when  the  right  of  electing  passed  into  other  hands. 
Thus,  where  a  congregation  failed  to  elect  for  forty  days,  the 
churdi  then  got  the  right,  when  the  superintendent  and  his 
council  had  to  examine  the  presentee,  and  to  direct  him  to  the 
congregation  he  had  to  serve :  "  That  there,  in  open  audience 
of  his  flock,  in  diverse  public  sermons,  he  may  give  confession 
of  his  faith,"  &c.  "  If  bis  doctrine  is  wholesome,  and  if  there  is 
nothing  reprehensible  in  his  life,  doctrine,  or  utterance,  then 
we  judge  the  church  (congregation),  which  before  was  desti- 
tute, unreasonable  if  they  refuse  him  whom  the  church  did 
offer ;  and  that  they  should  be  compelled,  by  the  censure  of 
the  council  and  church,  to  receive  the  persoo  appointed  and  sp* 
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proved  by  the  judgment  of  the  godly  and  learned.'*  Thus 
then  it  appears  the  congregation  were  to  be  compelled  to  re- 
ceive the  presentee  if  there  were  no  good  objections  to  him. 
Now,  Knox  himiielf,  in  avouching  that  violent  intrusion  was  to 
be  eschewed,  says :  **  violent  intrusion  we  call  not,  when  the 
council  of  the  Church,  in  the  feare  of  God,  and  for  the  salvation 
of  the  people,  offereth  unto  them  a  sufficient  man  to  instruct 
them,  whom  they  shall  not  be  forced  to  admit  before  just  exa- 
mination." So  both  Gelasius  and  Knox  use  the  same  senti- 
ments, viz.,  that  the  people  were  to  be  compelled  in  such  a 
case,  with  this  difference,  that  the  Pope's  compulsitor  was  less 
severe  than  that  of  the  leading  reformer,  who  ordained  that 
consent  was  to  be  obtained  by  all  the  censures  of  the  Church, 
at  a  period  when  excommunication  was  tantamount  to  the  in- 
terdiction of  the  civil  Uw,  aqua  et  ignis  interdictio.  The 
maxim  of  the  people's  consent  is  stated  very  broadly  in  the 
Second  Book  of  Discipline  in  1587 :  "  Election  is  the  chusing 
out  of  a  person  or  persons  most  habil  to  that  office  that  veakes, 
be  the  judgment  of  the  eldership  and  consent  of  the  congrega- 
tion whereunto  the  person  or  persons  are  to  be  appointed." 
Now,  what  was  the  sense  in  which  this  maxim  was  held  at  the 
time  ?  It  is  to  be  seen  in  the  answer  given  by  Melville,  one  of 
the  compilers  of  the  Second  Book  of  Discipline,  in  a  meeting 
of  the  commissioners  of  the  General  Assembly,  held  at  St  An- 
drews. King  James  Sixth  puts  this  question,  *'  Is  nocht  the 
consent  of  the  maist  pairt  of  the  flock,  and  also  of  the  patron, 
necessar  in  the  election  of  the  pastors  ?'*  Answered:  "The 
electloun  of  pastors  sould  be  maid  be  tham  wha  are  pastors  and 
doctors  lawfullie  called,  and  wha  can  try  the  giftes  necessariUe 
belanging  to  pastors  be  the  Word  of  God,  and  to  sic  as  ar 
chosine,  the  flok  and  patron  sould  giff  their  consent  and  pro- 
tectioun."  Now,  it  was  not  then  averred  that  the  maxim 
should  be  taken  in  an  unlimited  sense,  else»  if  that  had  been 
the  idea,  it  would  have  been  answered,  that  the  consent  of 
the  people  was  necessary.  It  just  amounts  to  this,  that  where 
the  Church  has  chosen  and  approved  of  a  man,  then  il  is 
incumbent  on  the  congregation  to  receive  him.  The  Act  1592 
contains  no  foundation  for  saying  that  the  people  may  re- 
ject the  presentee  without  assigning  a  reasonable  cause.  Pa- 
tronage was  ratified  by  that  Act.  It  had  been  the  law  of  the 
Church  prior  to  the  Reformation,  and  the  Act  1592  ratified  it, 
contrary  to  the  wishes  of  the  framers  of  the  Second  Book  of 
Discipline.  It  reserves  the  right  of  collation  to  presbyteries, 
and  it  provides,  that  they  shall  "  be  bound  and  astricted  to  re- 
ceive and  admit  quhatsumever  qualified  minister  presented  be 
his  Majesty  or  laick  patrons."  So  the  congregation  had  the 
opportunity  to  state  any  reasonable  objection  when  the  presby* 
tery  came  to  collate ;  but  there  is  no  unlimited  veto  in  the 
people  by  the  Act  1592.  The  question  was  raised  in  the  Ge- 
neral Assembly  at  Westminster,  what  was  to  be  done  in  case  a 
(X>ngregation  would  not  consent ;  but  that  question  was  waived. 
Now,  why  was  it  waived,  if  the  doctrine  of  non-intrusion  was 
a  fundamental  principle  of  the  Church  from  the  time  of  the 
Reformation  ?  Again,  in  1649,  when  the  Convention  of 
Estates  wished  to  vest  the  right  of  election  in  the  people  ac- 
cording to  the  First  Book  of  Discipline,  the  General  Assembly 
gave  it  to  the  kirk-session,  and  the  person  so  chosen  had  to  be 
presented  to  the  congregation,  who  had  to  approve  or  not.  If 
there  was  a  majority  for  approval,  the  matter  of  collation  follow- 
ed. If  there  was  a  majority  for  disapproval,  they  had  to  veri- 
fy their  grounds  of  dissent.  There  appears  to  be  nothing  in  this 
Act  to  countenance  the  notion  that  there  was  a  merumarbitrium 
residing  in  the  people ;  because,  if  that  had  been  the  case,  there 
was  no  necessity  for  going  to  Uie  Presbytery  with  the  matter 
at  all.  The  proceeding,  where  there  was  a  majority  for  ap- 
proval, afforded,  at  least,  a  presumption  that  the  people  were 
in  favour  of  the  person ;  and  if  there  was  a  majority  tor  disap- 
proval, the  presumption  would  be  the  other  way.  His  Lord- 
ship did  not  consider  that,  under  this  Act,  the  objections  were 
contemplated  to  be  of  the  nature  of  immorality,  or  which  should 
form  matter  of  libel,  but  that  they  might  be  objections  either 
on  the  canon  law,  or  the  law  of  the  country;  or,  for  in- 
stance, that,  being  in  a  Highland  parbh,  the  presentee  was  not 
acquainted  with  Gaelic,  that  he  had  too  weak  a  voice  for 


the  church,  or  not  sufficiently  robust  for  the  duties  of  the 
parish.  In  objections  such  as  these,  his  Lordship  consi- 
dered that  the  majority  and  minority  were  in  pari  oasu. 
In  1690,  the  heritors  and  elders  had  the  right  of  election, — 
the  dissent  of  the  people  was  regarded,  but  only  on  cause 
shown ;  and  on  the  whole,  his  Lordship  considered  that  the 
dissent  of  the  people  in  Scotland  was  just  to  be  viewed  in 
the  same  light  as  in  other  protestant  countries,  viz.,  that  the 
congregation  was  to  be  consulted,  and  that  no  presentee  should 
be  intruded  on  them  against  their  dissent,  where  it  was  not 
founded  on  causeless  prejudice.  This  was  the  law  of  the  Church 
previous  to  the  Act  of  1834,  for  the  people  might  object  when 
the  call  was  moderated ;  they  could  present  a  libel  during  the 
course  of  the  presentee's  trials,  for  immorality  or  ansound  doc- 
trine ;  and  when  his  trials  were  over,  they  had  an  opportunity 
of  stating  objections  to  the  service  of  the  edict.  The  people 
were  always  heard,  but  their  reasons  of  dissent  had  to  be  judged 
of  by  the  presbytery.  The  defenders  maintain,  however,  that 
a  call  has  been  the  usage  of  the  Church,  and  ought  to  be  con- 
tinued. Now,  a  call  has  two  meanings :  The  First  Book  of 
Discipline  defines  it  thus:  "ordinarie  vocation  consbteth  in 
election,  examination  and  admission."  It  is  admitted,  that 
examination  and  admission  belong  to  the  Church.  By  the 
First  Book  of  Discipline,  the  election  was  declared  to  be  in 
the  people.  But  this  never  obtained  as  law,  else  a  call  by  the 
people  would  have  been  tantamount  to  the  right  of  nomination, 
the  sense  in  which  the  Secession  hold  Uie  call  to  be.  The 
term  call  has  another  meaning,  and  it  may  be  viewed  in  the 
same  light  as  the  LUtta  Vocaiionis  sent  by  the  continental 
protestants  to  the  presentee,  after  being  put  in  nomination  by 
the  patron.  His  Lordship  refened  to  the  above  passage  of 
Boehmer,  as  showing  that  the  proceeding  in  the  Saxon  churches 
was  just  the  same  as  here,  in  which  sense  the  call  was  just  an 
invitation  by  the  people,  not  the  right  to  nominate,  which  was 
alone  competent  to  the  patron.  Those  who  upheld  the  divine 
right  of  the  people  to  elect,  or  what  amounts  to  the  same  thing, 
that  their  consent  should  be  necessary  in  declaring  the  pastotui 
relation,  always  admitted  that  a  call  in  that  sense  was  destruc- 
tive of  patronage,  which,  according  to  them,  was  stigmatized 
as  unscriptural.  In  1596  certain  presbyteries  refused  to  take 
a  person  on  trial  who  had  accepted  presentations,  and  obliged 
candidates  for  the  office  to  declare,  by  writing,  that  their  call 
was  directly  and  solely  from  the  people.  After  the  Statute  of 
1711  was  passed,  ministers  were  often  deprived  of  their  li- 
censes or  suspended,  simply  because  they  accepted  presents^ 
tions,  or  declined  to  say  that  patronage  was  of  that  nature ; 
and  it  was  by  no  means  uncommon  for  presbyteries  to  mode- 
rate in  calls,  and  to  induct  contrary  to  the  patron.  For  se- 
veral years  after  10th  Anne,  that  Act  was  not  enforced  in 
consequence  of  the  prevailing  excitement,  and  neither  the 
Crown  nor  lay  patrons  would,  on  that  account,  present :  the 
excitement  having  been  produced  by  the  idea,  that  the  Act  was 
a  new  attempt  to  introduce  Episcopacy.  But  it  is  dear  such 
resistance  was  illegaL  By  degrees,  confidence  being  restored, 
patronage  became  less  unpalatable ;  and  the  cause  of  the  excite- 
ment being  removed,  and  now  for  seventy  years,  by  a  series  of 
decisions  in  the  Supreme  Ecclesiastical  Courts,  the  call  has 
been  settled  to  mean  an  invitarion,  which  it  is  desirable 
the  congregation  should  give  to  the  pastor,  but  not  that  it  was 
an  element  in  constituting  the  pastoral  relation.  During  that 
period,  it  is  admitted  in  numerous  cases,  the  Church  have 
sustained  calls  exactly  like  the  one  the  presentee  in  thb  case 
had,  though  the  rest  of  the  parish,  it  might  be  of  thousands, 
refused  to  subscribe,  or  openly  opposed  the  settlement.  This 
was  the  only  way  in  which  the  call,  his  Lordship  held,  could 
be  viewed,  so  as  to  reconcile  it  with  the  law  of  patronage. 
The  defenders,  however,  argue»  that  the  Act  1834  is  a  declara- 
tory law,  and  say  it  is  a  new  constitution  which  the  General 
Assembly  had  power  to  make.  It  is  said  the  Church  has 
power  to  legislate  in  spiritual  matters,  that  collation  is  inter 
eecleMiasiica^  and  therefore  that  the  presentee  must  be  accepta- 
ble to  the  people  before  the  Church  will  induct.  Now,  the 
first  part  may  be  granted,  but  not  so  the  second  part  of  the 
syllogism.     In  so  far  as  the  qualificatioiis  of  the  presentee  are 


400 


REPORTS  OF  CASES  DECIDED 


in  qoestion,  collation  is  a  spiritual  affair,  but  so  far  as  tbe 
patron's  rights  are  concerned,  it  is  a  civil  matter,  and  the  Ec- 
clesiastical Court  cannot  legislate  so  as  to  affect  them.  It  is 
said  that  the  Presbytery  are  entitled  to  say,  that  acceptableness 
is  a  matter  of  qualification.  His  Lordship  held  that  accepta- 
bleness was  not  a  matter  of  qualification,  either  so  far  as  the 
duties  of  a  parish,  in  the  absolute,  were  concerned,  or  relati?ely 
so  far  as  the  parish  to  which  he  was  presented  was  concerned. 
A  person  may  be  perfectly  capable,  so  far  as  qualifications  for 
an  office  are  concerned,  but  he  may,  in  another  view,  be  very 
unacceptable.  When  the  apostles  first  preached  at  Ephesus, 
the  whole  people  turned  against  them  ;  and  his  Lordship 
illustrated  his  position,  by  saying,  that  if  a  minister  had,  some 
fifty  years  ago,  preached  in  the  north  country  against  smuggling 
or  against  tbe  wreckers'  system,  however  well  qualified,  he 
would  have  been  completely  unacceptable.  Paul,  at  length, 
was  received  at  Ephesus ;  and  ministers  settled  in  Scotland  by 
the  help  of  dragoons,  became  at  last  revered  by  their  parish- 
ioners. Acceptableness  was  not  of  itself  in  the  matter  of  col- 
lation ;  for  if  it  were  so,  it  would  be  delegating  a  power  to  the 
people  which  they  have  not  by  the  Statute.  The  General 
Assembly  has  no  doubt  made  regulations  in  regard  to  qualifica- 
tions, but  most  of  them  have  been  derived  from  the  canon  law^ 
and  others  again  have  been  admitted  by  patrons  aa  useful  rulea 
in  guiding  them  to  a  proper  choice ;  but  though  patrons  may 
have  admitted  of  some  sraiall  qualifications  of  their  right  for  that 
purpose,  it  hv  no  means  follows,  that  they  must  submit  to  an 
abstraction  of  their  rights  altogether,  which  his  Lordship  stated 
as  his  opinion,  was  the  natural  and  only  effect  of  the  Act  of 
Assembly  1834,  and  that  it  destroyed  not  only  the  rights  of  the 
patron,  but  those  also  of  the  presentee. 

On  the  second  part  of  the  case,  as  put  by  his  Lordship,  he 
said.  As  his  opinion  was,  that  a  wrong  bad  been  committed  both 
against  the  patron  and  the  presentee,  a  remedy  must  lie  in  some 
court ;  and  bis  Lordship  maintained  that  the  remedy  was  in  this 
Court,  unless  abrogated  by  law  or  custom.  The  defenders  say, 
on  the  Act  1567,  that  if  any  objection  be  made  against  the 
Church  for  not  receiving  a  presentee,  the  patron  has  just  to  ap- 
peal to  the  Assembly,  where  the  cause  being  decided,  takes  end. 
His  Lordship  held  that  this  applied  only  to  tbe  case  where  the 
patron  and  the  superintendent  could  not  agree  as  to  the  matter 
of  qualification  required  by  the  presentee,  and  it  was  dear  that 
the  patron  could  alone  appeal  to  that  judicatory,  as  it  was  a 
matter  of  collation ;  but  his  Lordship  argued  that  it  had  no  re- 
ference to  presentation  as  a  civil  matter,  the  jurisdiction  as  to 
which  is  expressly  reserved  to  the  courts  of  law.  Supposing 
this  to  be  erroneous,  the  Act  1567,  as  the  defenders  read  it,  has 
fallen  into  disuse ;  and  this  is  certain  from  the  decisions  relied 
on  by  the  pursuers,  from  Auchtermuchty  in  1735,  down  to  that 
of  Uist  in  1795,  where  this  Court  has  adjudicated  in  regard  to 
presentations  when  rejected  by  the  Church  Courts,  and  held  that 
tbe^'us  devolutum  had  not  taken  place,  in  respect  that  the  pres- 
bytery had  not  inducted  in  a  legal  way,  and  accordingly  took 
from  the  erroneous  presentee  the  temporalities  improperly  con- 
ferred upon  him.  If  the  defenders  had  been  right  in  their  esti- 
mate of  the  Act  1567,  the  Court  could  not  have  decerned  in  the 
way  they  did.  Again,  it  is  only  so  &r  as  the  proceedings  of  the 
Church  are  strictly  ecclesiastical  that  the  independence  of  tbe 
Church  b  preserved  to  her  by  Statute ;  and,  accordingly,  it  u 
stated  in  the  Confession  of  Faith  of  1690,  and  the  First  Book 
of  Discipline,  "  that  in  all  Assemblies  diligence  should  be  taken 
that  only  ecdesiastical  things  should  be  handled  in  them,  and 
that  there  be  no  meddling  with  any  thing  pertaining  to  the  civil 
jurisdiction."  ^  It  was  easy  to  draw  the  line  of  demarcation  be- 
tween the  civil  and  ecclesiastical  courts.  According  to  the  pre- 
cepts of  the  reformers,  vocation  had  three  parts, — election,  exa- 
mination, and  admission ;  but  now,  since  patronage  is  the  law, 
it  must  be  substituted  for  election ;  and  since  the  people  have 
not  the  power  to  nominate,  it  is  therefore  clear,  that  as  to  the 
first  part  of  vocation,  this  Court  has  jurisdiction  in  all  questions 
in  regard  to  patronage.  But  examination  and  admission  are 
ecclesiastical  matters,  and  so  are  beyond  the  jurisdiction  of  this 
Court,  as  it  cannot  confer  the  spiritual  relation.  On  the  one 
band,  then,  all  the  temporalities  of  tbe  Church  full  within  the 
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jurisdiction  of  the  Court,  but  the  spiritual  relations  form  mat- 
ter for  the  exclusive  cognizance  of  the  Church.  By  mixing  up 
these  things  together,  much  embarrassment  has  frequently  been 
created  as  to  the  kind  of  cases  in  which  this  Court  may  judge, 
and  the  nature  of  the  remedy  to  be  applied.  This  Court  has 
the  exclusive  power  in  a  competition  for  the  exercise  of  patron- 
age.  Now,  if  before  the  Court  decide  in  that  matter,  the 
Church  shall  induct  the  vrrong'presentee,  the  remedy  is,  not  by 
advocation,  nor  by  suspension  of  the  relation  which  the  Church 
Court  has  erroneously  created,  nor  by  reduction.  But,  in  a  de- 
clarator, it  may  be  found  that  the  true  patron  has  been  deprived 
of  his  rights,  BO  that  a  charge  for  stipend  by  the  person  im- 
properly inducted  natay  be  suspended  by  this  Court,  or  the  pa- 
tron may  be  found  entitied  to  the  vacant  stipend,  supposing  the 
Act  54  Geo.  111.  out  of  the  question.  Such  points  were  settled 
in  the  cases  of  Culross  and  Lanark ;  and,  on  the  same  medium, 
it  would  seem  dear  that  the  manse  and  glebe  may  be  seques- 
trated, and  that  the  heritors  may  be  found  entitied  to  apply  the 
revenue  of  them  to  pious  purposes ;  or  supposing  that  a  presby- 
tery, where  there  is  no  competition  for  the  patronage,  overlook 
the  patron,  and  induct  to  his  prejudice  >  or  by  suppoeang  that  the 
jiu  devohitwaik  had  fallen,  they  induct,  the  seme  remedy  is  com- 
petent, in  terms  of  the  decisions  in  the  cases  of  Uiat  and  Auch- 
termuchty.  Again,  if  a  presbytery  refuse  to  proceed  upon  a 
presentation,  the  Court  may  dedare  the  wrong,  and  give  a  si- 
milar remedy,  or  it  may  be  found  that  the  /as  devolutum  shidl 
not  fiiU  till  the  qualifications  of  the  presentee  are  judged  of,  as  was 
held  in  the  case  of  Dunse ;  nor  was  this  altered  in  the  House  of 
Lords.  Besides,  his  Lordship  thought  that  the  patron  might 
be  declared  to  have  right  to  the  vacant  stipend,  and  the  heritors 
to  the  revenue  arising  from  the  manse  and  glebe,  aye  and  while 
the  presbytery  refuse  to  act  on  the  presentation,  and  in  actions 
of  that  sort  the  presbytery  have  a  title  and  interest  to  appear. 
These  appear  to  be  the  result  of  a  series  of  decisions  frequently 
referred  to  in  this  discussion.  Some  points  in  regard  to  the 
competency  of  this  action,  however,  remain  for  decision,  and 
they  could  not  have  emerged  previous  to  the  Act  of  Assembly. 
His  Lordship  was  dear  that  the  Presbytery  had  rejected  the  pre- 
sentee, not  in  the  due  exercise  of  competent  powers,  but  in 
terms  of  obedience  to  the  illegal  Act  of  Assembly,  which  pre- 
vented the  Presbytery  from  ti&ing  on  trial  a  presentee  rejected 
bjr  a  majority  of  the  congregation,  who  state  no  reasons  for  their 
dissent.  Now,  admitting  that  this  Court  could  not  set  a:dde 
the  Act  of  1834,  or  granting,  what  was  not  so  clear,  that  the 
Court  could  not  order  the  Presbytery  to  proceed,  his  Lordship 
held  that  it  was  competent  to  find  the  Presbytery  liable  in  all 
the  dvil  consequences  arising  from  their  illegal  conduct.  Thtt«, 
suppose  the  next  Assembly  were  to  pass  an  Act  dedaring  that 
patronage  was  contrary  to  the  law  of  God  and  man,  and  that 
every  presentee  who  accepted  of  a  benefice  from  a  patron  aboold 
be  forthwith  deposed ;  and  for  this,  much  better  authority  might 
be  got  from  the  standards  of  the  Church,  and  other  aatboritief , 
than  has  been  offered  in  support  of  the  Act  of  Assembly  1854, 
this  Court  might  not  have  power  to  resdnd  such  an  Act,  but 
would  it  allow  the  undoubted  law  of  the  land  to  be  violated  in 
regard  to  patronage  ?  It  was  dear  that  the  presbytery  who  pre- 
sumed to  act  on  such  an  order,  would  be  liable  to  the  patron  aad 
presentee  in  all  the  patrimonial  consequences ;  and  his  Lord- 
ship held,  that  the  cases  supposed  would  not  be  a  greater  vio- 
lation of  the  10th  Anne,  than  the  Act  of  Assembly  1834  effected : 
the  only  difference  being,  that  the  case  put  would  do  directly 
what  the  latter  does  pet  ambagu  ;  and  also  with  this  esaential 
difference,  that  the  presentee  in  the  one  case  would  be  known 
to  have  been  rejected  because  he  homologated  patronage,  while, 
in  the  other  case,  an^  conjecture  may  be  set  afloat  in  regard  to 
the  reasons  of  rejection.  In  condusion,  his  lordship  held  it 
to  be  dear,  that  an  action  of  dedarator  was  the  competent  form 
to  try  the  question  at  issue,  and  that  on  the  prindple  of  the 
case  of  Uist  and  others,  quoted  bv  the  pursuers.  In  r^ard  to 
the  present  libel,  he  considered  it  competent  to  declare,  thst 
Lord  Kinnoull  is  the  patron,  and  that  Mr  Young  was  properly  and 
lawfully  presented  ;  that  the  Presbytery  was  bound  to  tadte  the 
presentee  on  trial  as  to  his  qualifications,  and  that  the  Presby- 
tery wrongfully  refused  to  do  so,  on  the  ground  of  the  Act  of 
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1834,  which  was  passed  ultra  vires  of  the  Assembly,  and  that 
thereafter  the  case  shoald  be  remitted  to.  the  Lord  Ordinary,  to 
judge  of  the  petitory  conclusions.  The  petitory  conclusions 
in  relation  to  the  temporalities  were  competent,  so  far  as  con- 
cerned the  patron ;  but  his  Lordship  held  it  to  be  incompetent 
to  find  that  the  presentee  should  be  entitled  to  the  stipend, 
manse,  and  glebe ;  for  until  induction,  a  presentee  had  no  right 
to  the  fruits  of  the  benefice.  His  Lordship  considered,  how- 
ever, that  a  claim  of  damages  at  the  instance  of  the  presentee 
would  have  been  competent,  as  also  at  the  instance  of  the  pa- 
tron, though  he  was  not  to  be  understood  as  giving  an  opinion, 
since  these  points  were  not  before  the  Court.  A  conclusion 
had  been  inserted  to  ordain  the  Presbytery  to  take  Mr  Young  on 
trial.  Presbyteries  have  various  times  been  interdicted  from 
taking  presentees  on  trial,  and  though  the  question  requires 
further  consideration,  it  would  seem  to  follow  that  the  Court 
has  power  also  to  ordain  a  presbytery  to  proceed  to  trial ;  and 
it  would  seem  to  follow  from  the  lOth  Anne,  which  confers  civil 
interests  on  the  patron  and  presentee,  and  imposes  duties  on  the 
presbytery  by  which  they  are  made  effectual.  His  Lordship, 
in  conclusion,  would  add  nothing  to  what  Lord  Mackenzie  had 
stated  in  regai d  to  the  way  in  which  the  decrees  of  Court  might 
be  enforced. 

liord  Fullerton  was  not  able  to  adopt  the  view  of  the  case  in 
which  all  the  preceding  Judges  had  concurred.     There  are  two 
questions  here,  which  it  is  well  to  keep  distinct,  as  has  been 
done  by  the  Judge  who  spoke  last.     1.  The  first  regards  the 
jurisdiction  of  the  Court  to  sustain  the  purely  declaratory  con- 
clusions of  the  summons,  which  are,  that  the  Presbytery  of 
Auchterarder  were,  and  are  bound  to  make  trial  of  the  qualifi- 
cations of  the  presentee,  and  if,  on  examination,  found  qualified, 
to  admit  him  as  minister  of  the  parish,  and  that  his  rejection, 
without  so  making  trial,  in  respect  of  the  veto  of  the  parishion- 
ers, is  illegal  and  injurious  to  the  patrimonial  rights  of  the  pre- 
sentee and  patron.     There  are  other  conclusions  of  a  petitory 
nature,  relative  to  the  stipend,  and  applicable  both  to  the  patron 
and  to  the  presentee ;  but  these  have  been  waived  in  the  mean- 
tione  by  the  pursuers,  in  consequence  of  objections  by  the  de- 
fenders, so  that  the  declaratory  conclusions  come  before  us  pure, 
and  as  if  no  such  petitory  conclusions  had  been  in  the  summons. 
Thus,  the  action  is  merely  declaratory,  and  limited  to  declaring 
what  the  Presbytery  were  bound  to  do,  and  that  what  they  had 
done  was  illegal,  without  even  decerning  them  to  do,  or  abstain 
from  doing  any  thing.     It  is  a  declarator  of  a  right  to  be  admit- 
ted minister  of  the  gospel  in  the  church  of  Auchterarder.     But 
this  is  an  ecclesiastical  right,  and  it  appeared  to  his  Lordship 
that  the  declarator  of  such  a  right  could  not  be  entertained  by 
the  Court  of  Session.     Rights  of  a  civil  or  secular  nature  may 
be  declared,  though  the  action  contains  no  petitory  or  pecuniary 
conclusions.     But  the  present  case  is  difiTerent.     The  action  is 
directed  against  a  body  of  public  functionaries,  independent  of 
this  Court  within  their  own  resort,  and  for  dedaring  an  ecclesi- 
astical right  falling  within  their  resort.    Though  it  is  true  that 
patronage  is  a  civil  right,  and  will  be  protected  by  the  civil 
court,  it  does  not  follow  that  the  various  rights  created  by  its 
exercise  are  civil  also.   The  claim  of  the  presentee  to  the  emolu- 
ments of  the  living  is  a  civil  right,  but  not  so  are  his  claims  to 
the  cure  of  the  parish  and  to  ordination.     These  are  exclusive- 
ly spiritual  rights,  falling  within  the  province  of  the  ecclesias- 
tical courts  alone,  over  which  the  dvil  courts  have  no  control. 
The  ecclesiastical  courts  are  supreme  in  their  own  province,  and 
independent  of  other  judicatories.     When,  indeed,  a  question 
of  dvil  or  patrimonial  wrong  arises,  the  case  is  necessarily  brought 
within  the  province  of  the  dvil  courts,  which  will  then  be  en- 
titled to  judge  of  the  legality  of  the  whole  proceedings  which 
led  to  the  wrong  complained  of.     The  civil  court  may  then  de- 
termine, for  the  extrication  of  the  dvil  right,  and  redress  of  the 
violation  thereof,  whether,  and  how  fiir  the  ecclesiastical  may 
have  gone  wrong  in  a  matter  where  its  opinion  is  not  absolutely 
conclusive.     This  will  be  the  case  here  when  the  petitory  con- 
clusions come  to  be  discussed,  if  they  shall  be  found  to  depend 
on  the  legality  or  illegality  of  the  rejjction  of  the  presentee. 
But  the  declaratory  conclusions  alone,  stripped  of  the  petitory, 
and  calling  on  the  Court  to  find  that  the  Presbytery,  an  eccL*- 
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siastical  body,  have  done   wrong  in  refusing  the  presentee  an 
ecdesiastical  right,  are  clearly  beyond  its  province.     It  will  be 
found,  accordingly,  in  considering  all  the  cases  adduced  in  sup- 
port of  the  competency  of  the  declarator,  that  the  jurisdiction  of 
the  Court  was  in  them  necessarily  let  in,  by  tbe  existence  of  a 
question  of  dvil  or  pecuniary  right.     These  were  the  cases  of 
Anchtermuchty ;  of  Culross,  26th  June  1751,  Diet.  9951;  of 
Dunse,  Lanark,  and  Kiltarlity.     In  all  these  cases  a  question 
of  civil  or  patrimonial  right  was  raised ;  and  in  that  of  Dunse, 
it  was  expressly  found,  that  tbe  Court  could  not  meddle  with 
certain  conclusions  of  the  action,  interfering  with  the  power  of 
ordination,  or  the  internal  policy  of  the  Church.     There  is  no 
analogy  between  the  present  case  and  that  of  schoolmasters, 
under  Statute  43  Geo.  III.,  founded  on  by  the  pursuers.  By  that 
Statute,  certain  powers  are  conferred  on  presbyteries,  in  refer- 
ence to  schoolmasters,  which  are  to  be  exerdsed  without  ap- 
peal either  to  the  ecclesiastical  or  civil  courts.     If  they  exceed, 
or  fail  to  exerdse  these  powers,  the  Court  of  Session  may  com- 
petently interpose,  not  to  review  on  the  merits,  but  to  annul 
the  judgments  of  the  presbyteries.     This  case,  however,  which 
does  not  refer  to  what  is  strictly  a  matter  of  ecdesiastical  dis- 
dpline,  and  proceeds  on  a  special  Statute  by  which  the  appeal 
to  the  supreme  ecclesiastical  court  is  taken  away,  will  not  war- 
rant the  competency  of  an  action  like  the  present,  for  declaring 
what  is  truly  an  ecclesiastical  right.     Such  action  is  just  an  at- 
tempt to  review  the  actings  of  an  independent  tribunal  in  a 
matter  clearly  within  its  own  resort.     His  Lordship  therefore 
thought,  that  on  this  point  the  summons,  in  so  fiir  as  regarded 
the  substantive  declaratory  condusion  against  the  Presbytery, 
ought  to  be  dismissed,  leaving  the  pursuers  to  question  the  le« 
gality  of  the  procedure,  in  so  far  as  was  necessary  for  discussing 
the  pecuniary  conclusions  of  the  action.   2.  The  next  question, 
which  it  was  necessary  to  enter  on,  as  the  opinion  given  on  the 
preceding  one  was  at  variance  with  that  of  the  majority  of  the 
Court,  was,  whether  the  proceedings  of  the  Presbytery  were 
illegal ;  that  is,  an  infringement  on  the  dvil  rights  of  the  patron 
and  presentee  ?  They  were  undoubtedly  legal  according  to  the 
law  of  the  Church.     Now,  it  was  not  the  Act  of  tbe  General 
Assembly  establishing  the  veto  that  was  here  directly  called  in 
question,  but  the  special  procedure  of  the  Presbytery  in  this 
particular  case.     What  then  was  that  procedure?   First,  the 
presentation  was  sustained,  and  a  call  appointed  to  be  moderat- 
ed in.     The  necessary  intimations  were  given  of  the  days  on 
which  the  presentee  was  to  preach,  and  a  day  fixed  for  moder- 
ating the  call.     On  that  day  a  call  was  produced  in  favour  of 
the  presentee,  signed  by  a  party  acting  for  tbe  patron,  and  by 
two  heads  of  families.    An  opportunity  was  then  given,  in  terms 
of  the  interim  act  of  Assembly  anent  calls,  to  male  heads  of  fa* 
milies  to  give  in  spedal  objections  or  dissents  from  the  call. 
No  objections  were  offered,  but  two  hundred  and  eighty-seven 
heads  of  fiimilies  out  of  three  hundred  and  thirty  dissented  from 
the  call,  all  of  whom  adhered  to  their  dissents  at  a  subsequent 
meeting.     Upon  this  state  of  things,  the  presentee  was  ultimate- 
ly rejected  by  the  Presbytery,  and  their  judgment  must  be  held 
as  proceeding  on  the  prindple  that  he  had  not  a  call  of  the  kind 
dedared  to  be  indispensable  by  the  law  of  the  Church.    But 
again,  what  is  the  predse  nature  of  the  illegality  with  which 
this  act  of  the  Presbytery  is  said  by  the  pursuers  to  be  charge- 
able ?  Looking  to  the  conclusions  of  their  summons,  and  their 
pleas  in  law,  no  reference  is  made  to  the  Act  of  Assembly,  or 
the  majority  of  the  heads  of  &milies.     It  is  not  said  that  the 
call  in  fiivour  of  the  presentee  was  of  a  sufllidently  high  stand- 
ard, and  that  to  require  a  higher  was  unwarranted  by  the  pre- 
vious practice  of  the  Church,  and  consequently  illegal.     The 
illegality  is  said  to  consist  in  the  Presbytery  delegating  their 
duty  of  examining  the  presentee  to  third  parties,  and  their  hav- 
ing rejected  him  in  respect  of  a  veto  r»f  the  parishioners.     But 
this  would  strike  at  every  call  which  is  made  the  ground  of  re- 
fusing to  take  a  presentee  on  trials,  as  it  must  necessarily  in  all 
cises  operate  as  a  veto,  and,  according  to  the  pursuers,  as  a 
delegation  of  the  powers  of  the  Presbytery.    Hence  the  ground 
taken  by  the  pursuers  under  their  action  truly  is,  that  all  refer- 
ence by  the  Presbytery  to  the  consent  of  any  portion  of  the 
parishioners  or  hearers,  as  a  condition  of  taking  the  presenter 
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on  trials,  is  illegal  and  incompetent.  Indeed,  this  muBt  be  the 
case,  otherwise  the  Court  would  be  asked  to  decide,  not  that  a 
call  is  unnecessary,  but  that  the  Presbytery  have  rejected  a  call 
as  insufficient,  which  ought  to  have  been  sustained,  which  last  is 
exclusively  of  the  resort  of  ecclesiastical  courts.  Taking  then 
this  view,  the  question  at  issue  is,  whether  or  no  a  call  or 
concurrence  on  the  part  of  the  parishioners  is  necessary  ?  To 
a  certain  extent  this  question  affects  the  right  of  patronage,  as 
the  condition  of  a  call  controls  the  patron's  power  to  nonainate. 
But  the  right  of  patronage  falls  far  short  of  an  absolute  right  to 
nominate.  It  is  properly  a  right  to  present,  and  in  so  far  as 
the  patron  is  concerned,  more  of  the  nature  of  a  trust  than  a 
discretionary  power  for  his  own  advantage ;  and  in  the  execu- 
tion of  that  trust,  it  is  undeniable  that,  to  a  certain  extent,  the 
Church  Courts,  as  the  guardians  of  the  interests  of  the  parish, 
are  associated  with  the  patron.  The  line  which  separates  the 
powers  of  these  associates  cannot  be  precisely  drawn.  It  is  not 
fixed  by  Statute:  neither  on  the  one  hand,  as  maintained  by  the 
defenders,  by  Statute  1597,  c.  7,  as  absolutely  conclusive  of  the 
finality  and  freedom  from  challenge  of  every  judgment  pro- 
nounced by  the  Supreme  Church  Courts  regarding  the  settle- 
ment of  a  minister,  for  that  Statute  refers  merely  to  the  question 
of  qualification,  in  the  proper  sense  of  the  term ;  nor,  on  the  other 
hand,  as  argued  for  the  pursuers,  by  Statute  1592,  c.  116,  which 
binds  the  presbytery  to  admit  qualified  ministers,  for  nothing  is 
said  as  to  the ybrm  of  admission,  and  there  is  no  reason  to  doubt 
that  immemorial  practice  could  establish  thereby  an  effectual  limi- 
tation of  the  patron's  right.  Besides,  there  is  n  difficulty  in  hold- 
ing, from  the  terms  of  Statutes  1690,  c.  5  and  23,  and  10  Anne, 
c.  12,  that  the  special  provision  of  Statute  1592,  c.  116,  in  this 
matter,  is  revived  and  in  force.  At  any  rate,  it  is  superseded 
by  Statute,  10  Anne,  providing  that  the  presbytery  "  shall,  and 
is  hereby  obliged  to  receive  and  admit  in  the  same  manner,  such 
qualified  person  or  persons,  minister  or  ministers,  as  shall  be 
presented  by  the  respective  patrons,  as  the  persons  or  ministers 
presented  before  the  making  of  this  Act  ought  to  have  been  ad- 
mitted." This  clause  appears  naturally  to  refer  to  the  period 
immediately  preceding  the  Act,  as  supplying  the  rule  for  the 
form  of  admission  ;  but  it  seems  to  be  held,  and  both  parties 
here  are  agreed  on  this,  that  the  proper  construction  of  the  Act 
is  different ;  and  that  the  manner  of  admission  *'  before  the 
making  of  this  Act,"  applies  to  the  manner  of  admission  while 
patronage  was  in  full  force,  and  prior  to  the  Act  1690.  Even 
according  to  this  last  construction,  there  is  a  reference  to  usage ; 
and  if  it  could  be  shown  that  in  those  early  times,  from  1592 
downwards,  there  was  required,  in  addition  to  the  presentation, 
n  call  or  concurrence  by  the  people,  of  which  the  Ecclesiastical 
Courts  uniformly  judged  in  admitting  or  rejecting  the  presentee, 
there  would  be  an  end  of  the  question.  But  the  evidence  of 
the  practice  prior  to  Statute  10  Anne,  is  very  imperfect,  indeed 
hardly  any,  as  the  only  relevant  evidence  would  be  that  of 
the  usage  of  presbyteries  in  reference  to  the  presentees  of  lay 
patrons.  But  that  combination  of  circumstances  happened 
only  during  the  short  periods  when  presbytery  was  established, 
viz.,  from  1592  to  1612,  and  from  1637  to  1649,— Episcopacy 
being  established  during  the  remaining  period  till  1690.  Hence 
little  more  appears  than  that  the  Church  of  Scotland,  from  its 
earliest  establishment,  refused  their  sanction  to  the  intrusion  of 
ministers  against  the  will  of  the  parish,  and  repeatedly  and  uni- 
formly protested  against  such  practice.  But  the  evidence  of 
tis.^ge  is  not  to  be  confined  to  that  antecedent  to  Statute  10 
Anne.  When  a  Statute  refers  to  usage,  as  to  how  something 
was  or  ought  to  have  been  done  before  it  was  passed,  and  the 
prior  usage  is  obscure,  the  usage  which  follows  upon  it  affords  the 
best  and  most  decisive  evidence  of  the  sense  in  which  the  parties, 
having  the  best  opportunities,  and  the  strongest  interest  to  give 
the  Act  a  proper  interpretation,  have  interpreted  it.  Thus  the 
most  important  and  conclusive  inquiry  here  is  as  to  the  forms 
in  which  the  admissions  have  taken  place  during  the  century 
and  a  half  since  the  passing  of  the  Act.  But  when  the  usage 
for  this  period  is  considered,  the  conclusions  of  the  summons 
cannot  be  assented  to.  For  they  are  truly  directed  against  the 
legality  of  a  call  in  any  circumstances ;  and  if  there  be  one 
point  ascertained  in  the  practice  of  the  Church,  from  10  Anne 


to  the  present  day,  it  is  the  indispensable  necessity  of  a  call,  or 
some  kind  of  concurrence  of  the  parish,  and  the  exclusive  power 
of  the  Church  to  judge,  without  appeid,  of  snch  call  or  concur- 
rence. The  decisions  of  the  Supreme  Ecclesiastical  Court  on 
this  point  have  not  indeed  been  uniform.  The  presbytcrie»  ac 
first  did  not  confine  the  callers  to  the  presentee  alone,  but  ^onu- 
times,  as  they  termed  it,  moderated  in  a  call  at  large  ;  tl.ut  U, 
allowed  a  wider  range  of  selection,  and  then  settled  the  (^trtv 
whose  call  they  considered  preferable.  This  practice,  o<  a 
manifest  breach  of  the  10th  Anne,  was  afterwards  put  an  end  to ; 
and  there  are  various  cases  between  1730  and  1749,  in  which, 
on  appeal,  the  General  Assembly  directed  the  call  to  be  confinrd 
to  the  presentee  alone,  and  on  this  footing  the  matter  has  sio^-d 
ever  since.  Still,  with  reference  to  him,  a  call  was  invarialtiy 
held  indispensable  to  the  settlement.  The  Church  Courts  '-x* 
clusively  exercised  the  power  of  considering  its  sufficiency,  ai.d 
in  many  coses  till  1770,  rejected  the  call  as  unsatisfactory,  ar.d 
refused  to  carry  through  the  presentation  on  that  ground.  It 
has  been  said,  indeed,  by  the  pursuers,  that  in  these  cases  there 
is  no  proof  that  presentations  had  been  made  by  patron^i,  but 
that  they  must  have  been  in  parishes  where  the  rights  of  patroTu 
were  excluded  or  not  exercised.  But  though  it  raay  not  ap^^ar 
from  the  Acts  of  Assembly,  whether  presentations  had  hc<cu 
given  in  these  cases,  it  is  not  to  be  taken  for  granted  that  there 
"were  none.  The  whole  churches  of  Scotland  are  patronate ; 
and  though  it  is  historically  stated,  that  many  of  the  patrons  did 
not  at  that  time  exert  their  rights,  still,  in  a  question  of  evi- 
dence in  a  legal  discussion,  that  presumption,  as  a  general  pre- 
sumption, cannot  be  received.  But  there  are  a  great  manv 
cases  in  which  it  appears  expressly  that  the  judgment  of  the 
General  Assembly  upon  the  call  did  enter  into  competition 
with  the  rights  of  patrons.  Such  are  those  of  Cluny  and  Kirk- 
cowan  in  1744;  Kirkaldy  in  1741 ;  Kilkpatrick  in  1746  ;  Metb< 
▼en  in  1750;  Biggar  in  1751,  1752,  and  1754;  and  St  Ninians 
in  1768,  1769,  and  1770.  These  cases,  espepially  the  two  la:^. 
are  absolutely  condusive  of  the  practice  of  the  Church,  as  re- 
quiring a  call  in  the  admission  of  ministers,  so  as  to  form,  by  the 
force  of  an  usage  recognised  by  the  patrons,  and  to  which  they 
and  the  presentees  were  parties,  part  of  the  law  of  the  land. 
After  1770,  the  General  Assembly  became  more  lax  in  their 
opinions  on  this  point,  so  that  in  a  great  number  of  cases  tlie 
calls  sustained  were  very  imperfect  expressions,  indeed,  of  the 
concurrence  of  the  parishioners.  But  though  this  is  a  point 
of  difficulty,  on  which  I  have  at  different  times  entertained 
different  opinions,  my  fixed  impression  now  is,  that  this  coursi^ 
of  decisions,  as  it  is  called,  is  not  sufficient  to  take  off  tht 
effect  of  the  previously  established  practice,  and  to  invalidate 
the  rights  implied  in  it.  For,  (I.)  even  in  courts  more  care- 
fully composed  than  the  General  Assembly,  a  series  rerutA  Jh  !i- 
catarum  is  not  to  be  rashly  given  effect  to  as  fixing  the  Invr. 
and  still  less  as  importing  a  surrender  of  a  right  previously  ^i*- 
pearing  to  exist  in  that  tribunal.  And  (2.)  it  would  be  a  har^^h 
construction  to  ascribe  that  effect  to  this  course  of  decision-, 
considering  the  nature  of  the  point  decided  in  each  particular 
case,  which  was  not  the  absolute  condition  of  what  should  form 
a  good  and  valid  call  in  every  case,  but  what  was  suitable  to 
the  circumstances  of  each  particular  parish.  It  was  the  exer- 
cise of  a  discretionary  power  on  the  part  of  the  Assembly,  in 
virtue  of  which  they  decided  the  call  as  applicable  to  each  caAe 
on  its  own  specialties.  When  so  considered^  the  sertcs  rtrvn 
judicatarum  does  not  touch  the  present  question.  Looking 
then  at  the  very  general  terms  of  10  Anne,  directing  how  pres- 
byteries are  to  admit, — at  the  principles  iromemoriidly  held  by 
the  Church  against  intrusion,  that  is,  settlements  absolutely  in- 
dependent of  the  concurrence  of  the  people, — at  the  constant 
practice  since  10  Anne,  of  never  dispensing  with  a  call,  in  which 
the  Ecclesiastical  Courts  were  sole  judges, — and  at  the  numerous 
instances  in  which  presentees  have  been  rejected  on  the  ground 
of  the  insufficiency  of  the  call,  while  there  has  been  no  instance 
of  any  challenge  by  patrons  or  presentees  in  a  dvil  court,  either 
of  such  rejection,  or  of  the  form  requiring  a  call  as  a  condition 
superadded  to  the  presentation, — the  conclusion  is  inevitable, 
that  the  requisite  of  some  concurrence  on  the  part  of  the  pari$Ji. 
of  which  the  sufficiency  is  to  be  judged  of  exclusively  by  (be 
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Church  Conrtt,  is  hy  law  part  of  that  form  of  admission  of 
ministers,  according  to  which  alone  preshyteries  are  bound  to 
admit  the  presentees  of  patrons.  If  this  be  so,  no  difficulty  can 
arise  from  the  circumstance  of  the  Presbytery,  in  this  case, 
having  obeyed  the  enactment  of  the  General  Assembly  in  regard 
to  calls,  without  exercising  any  farther  judicial  discretion  on  the 
call  held  by  the  presentee.  The  point  upon  which  the  suffi> 
ciency  of  any  caU,  as  evidence  of  the  concurrence  of  the  people, 
must  depend,  is  the  amount  of  the  concurrence  weighed  against 
the  expressed  or  implied  dissent.  And  if  the  Church  Courts 
and  the  General  Assembly,  the  Supreme  Couit,  have  the  power 
of  determiniiig  in  eadi  particular  case,  what  concurrence  shall 
constitute  a  sufficient  call,  the  last  body,  which  has  also  legis- 
lative powers  in  ecclesiastical  matters,  may  surely  enact  and  de- 
clare, generally  and  prospectively,  what  degree  of  concurrence 
the  presbytery,  the  inferior  court,  shall  or  shall  not  adopt  as 
sufficient.  Nor  is  this  stretching  the  legislative  powers  of  the 
Assembly  too  far.  They  have  legislative  powers  in  matters 
properly  ecclesiastical ;  and  the  call  is  by  law,  as  attested  by  im- 
memorial usage,  a  matter  ecclesiastical,  being  part  of  the  eccle- 
siastical form  of  admission,  and,  in  the  great  majority  of  cases, 
of  the  ordination  of  a  minister.  As  such,  the  Assembly  has 
power  to  regulate  it  to  an  extent,  bona  fide  consistent  with  the 
nature  and  object  of  that  form.  And  the  Assembly  ha?e  not 
gone  beyond  the  fair  exercise  of  this  power  in  their  enactment 
on  calls.  On  these  grounds,  his  Lordship  thought  that  the 
conclusions  of  the  present  summons  ought  not  to  be  sustained. 

Lord  Monereiff  could  not  concur  with  the  opinions  of  the 
Lord  President,  and  the  other  Judges  who  coincided  with  him ; 
for  it  appeared  to  him  that  the  question  was  a  constitutional 
one,  and  completely  within  the  law  of  the  Church,  of  which  it  was 
not  competent  for  the  Court  to  take  cognisance.  He  admitted 
that  the  right  of  patronage  existed  by  the  law  of  the  land,  but 
denied  that  it  was  an  absolute  right  of  property.  For  the  inter- 
ests of  the  Church,  he  had  always  thought  it  should  not  be 
taken  away,  and  always  regretted  when  he  heard  it  dted  as 
a  subject  of  mere  marketable  value.  The  right  could  only  be 
exercised  under  all  the  qualifications  stamped  upon  it  by  law, 
and  the  patron  himself  never  could  participate  in  the  fruits  of 
the  benefice,  and  so  draw  benefit  from  it  as  from  a  right  of  pro- 
perty ;  and  he  expressed  his  opinion  in  law  to  be  clear,  that  the 
patron's  right  was  a  trust  of  the  most  sacred  nature,  which  he  was 
bound  to  exercise  for  the  religious  behoof  of  the  community. 
That  such  was  the  case  was  clearly  olmous,  when  it  was  con- 
sidered that  the  right  of  patronage  was  qualified  by  the  powers 
of  collation  vested  in  the  Church  by  the  laws  against  simony, — by 
the  qualifications  required  in  the  presentee  and  patron  himself, 
— and  by  the  time  within  which  he  was  bound  to  present. 
These  limitations  were  jnst  so  many  checks  to  insure  the  exer- 
cise of  the  trust  to  be  exercised  for  the  people's  good,  else  why 
the  limitations.  He  maintained  that  the  pamphlet  of  bis  late 
father,  repubUshed  by  bis  Lordship,  had  been  greatly  mistaken  in 
the  course  of  the  discussion,  in  regard  to  its  meaning  atid  bearing. 
It  had  been  originally  published  as  an  appendix  to  the  life  of  Dr 
£rskine,  as  information,  in  regard  to  the  Church,  to  those  who 
were  ignorant  of  the  subject,  and  had  been  republished  in  a  se- 
parate form  with  a  view  to  calm  the  agitation  of  the  public  mind 
in  regard  to  patronage ;  and  it  bore  indubitable  marks  against 
the  idea  that  the  author  had  become  a  convert  from  the  ofHnion 
lie  always  held,  that  no  minister  should  be  intruded  against 
the  will  of  the  people.  In  illustration  of  this  explanation,  his 
Lordship  referred  to  pp.  86,  &c.,  of  the  pamphlet.  His  Lord- 
ship explained,  that  the  Act  of  1834  owed  its  existence  to  an 
overwhelming  feeling  in  the  country  that  the  system  of  the  call 
bad  been  perverted,  and  to  the  pressing  instances  of  petitions 
in  regard  to  the  "  moderation  of  the  call"  from  numerous  pres- 
byteries, and  from  whole  synods,  and  from  the  state  of  the  ques- 
tion in  Parliament.  His  Lordship  further  adverted  to  the  pro- 
ceedings in  the  Assembly  at  the  time,  wherein  it  was  admitted 
that  the  Church  was  imperatively  called  on  to  pass  some  decla- 
ratory law  in  relation  to  the  matter ;  and  that,  after  discussion, 
the  interim  Act  of  1834  was  passed.  That  Act  subsequently  re- 
ceived the  sanction  of  the  presbyteries,  in  terms  of  the  Barrier 
Act,  and  in  next  Assembly,  was  voted  as  the  rule  of  the  Church 


in  1835 ;  but  that  the  resolutions  for  carrying  the  Act  into 
efiect  had  not  yet  been  finally  approved  of.     The  Act  of  1834 
was  therefore  passed  by  the  whole  Church,  and  became  the  iob* 
perative  rule  of  the  ecclesiastical  matters  for  which  it  was 
passed.     Now,  there  was  one  point  in  this  case  which  had 
never  been  properly  attended  to  in  the  discussion,  and  that 
was  a  preliminary  objection,  that  the  pursuers  themselves  were 
barred  from  now  objecting  to  the  Act  of  Assembly,  by  their 
acquiescence  in  the  proceedings  conducted  before  the  Presby- 
tery in  terms  of  the  interim  Act  of  1834.     His  Lordship  had 
doubts  whether  this  plea,  or  any  other,  drawn  from  the  Act 
of  Assembly,  were  properly  included  in  the  record;  but  he 
considered  that  the  objection  of  acquiescence  must  be  open^ 
if  the  illegality  of  the  Act  of  Assembly  were  held  to  be  pro- 
perly  before  the  Court.     His  Lordship  adverted  to  the  form  of 
the  action,  and  stated,  that  the  plan  of  the  summons  proceeded 
on  the  assumption  of  the  Presbytery  being  obliged  to  take  the 
presentee  on  trial,  and,  if  qualified,  to  admit  him ;  and  then  it 
stated,  that,  in  respect  of  a  veto,  the  Presbytery  had  rejected 
him, — sustaining  this  by  a  deduction  of  the  Statutes,  to  show 
that  this  veto  and  the  Act  of  Assembly  was  illegal.     Jffis  Lord^ 
ship  denied  the  competency  of  this  line  of  argument,  in  conse- 
quence of  the  summons  not  embracing  the  Act  of  Assembly  at 
all,  and  commented  on  the  terms  of  the  summons,  and  the  pro- 
ceedings before  the  Presbytery  (particularly  of  the  second  meet- 
ing), to  show  that  the  pursuers  had  acquiesced  in  the  very  Act 
of  Assembly  which  they  now  sought  to  impeach  by  this  action. 
This  action  was  only  brought  after  the  Presbytery  had  received 
a  final  judgment  from  the  Assembly  on  all  the  points  appealed 
from,  not  one  of  which  contained  allusion  to  the  supposed  ille- 
gality of  the  Act  of  Assembly.     Besides  the  objection  of  ao« 
quiescence,  there  arose  the  vital  consideration,  whether  the 
Court  has  jurisdiction  in  the  case  with  reference  to  the  conclu- 
sions of  the  summons,  and  in  which  view  alone,  in  reference  to 
the  conclusions,  any  question  of  jurisdiction  can  be  discussed, 
as  the  question  of  jurisdiction  must  depend  upon  what  the  Court 
is  called  upon  to  do.     There  was  likewise  the  point,  whether 
the  facts  of  the  case,  supposing  the  first  question  to  be  solved 
in  the  affirmative,  were  within  the  jurisdiction,  and  whether  the 
Act  of  1834  was  ultra  vires  of  the  Church,  so  as  to  render  illegal 
the  proceedings  of  the  Presbytery.     His  Lordship  went  over 
the  narrative  and  subsumption  of  the  summons,  and  the  conclu- 
sions applicable  to  the  Presbytery.    The  summons  alleged,  that 
the  judgments  of  Presbytery,  of  2d  December  1834,  and  7th 
July  1835,  were  illegal,  '*  in  so  fiir  as,  that  though,  by  the  laws 
and  Statutes  before  libelled,  the  Presbytery  were  bound  and 
astricted  to  make  trial  of  the  qualifications  of  the  pursuer," 
"  as  presentee,  and  were  not  entitled  to  delegate  to,  or  devolve 
that  duty  on  third  parties,  or  to  denude  and  abandon  their  right 
and  duty,  as  a  Church  Court,  to  judge  of  and  decide  upon  the  qua- 
lifications and  fitness  of  the  presentee ;"  and,  after  examination,  if 
duly  qualified,.  "  they  were  bound  and  astricted  to  admit  him  ;** 
yet  nevertheless,-  though  the  pursuer  is  qualified  to  be  admitted, 
and  though  no  objections  were  stated  against  him,  **  the  Pres- 
bytery refused  to  take  the  pursuer  upon  trials,  and  to  pronounce 
judgment  on  his  qualifications,"  "  or  to  admit  and  receive  him  ;'* 
but  have,  by  their  sentence,  "  rejected  him"  without  trial,  and 
on  the  ground  of  a  veto  by  the  parishioners.     His  Lordship 
read  the  conclusions  applicable  to  this,  and  argued  that  the 
summons  did  not  libel  on  any  particular  Act  at  all,  as  the  one 
by  which  the  Presbytery  were  astricted  to  take  the  presentee  on 
trial ;  but  his  Lordship  denied  that  the  Presbytery  were  so  as- 
tricted.    The  Statutes  merely  gave  the  Presbytery  powers  in 
the  examination  and  admission  of  ministers ;  but  it  was  said  the 
Presbytery  were  obliged.     Now,  the  Presbytery  is  only  bound 
to  make  up  its  opinions,  in  regard  to  the  presentee's  qualifica- 
tions, by  the  rules  of  the  Church.     No  Statute  enacted  that 
they  were  bound  to  do  so,  nor  pointed  out  in  what  way  they 
were  to  judge  of  the  qualifications.     It  was  dear,  therefore, 
that  the  first  craving  for  decemiture,  that  the  Presbytery  were 
bound  to  take  the  presentee  on  trial,  was  matter  purely  ecclesi- 
astical.    The  summons  made  no  mention  of  the  Assembly  Act 
of  1834,  nor  of  the  Assembly's  judgment  in  the  case  in  1835. 
It  came  to  the  position  of  a  case  before  the  Act  1834,  or  the 
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passing  of  it  as  law  in  1835.     Now,  it  was  plain  that,  before 
this  Act  of  the  Assembly,  a  patron  could  not  have  come  to  this 
Court  to  obtain  a  decree  against  a  presbytery,  compelling  them 
to  take  a  presentee  on  trial,  but  be  must  have  appealed  to  the 
Superior  Church  Judicatories,  the  matter  being  purely  ecclesi- 
astical.    As  the  summons  has  no  reference,  therefore,  to  the 
Act  of  Assembly,    the   demand   is  plainly  inter  ecclesiastica. 
Moreover,  the  summons  stated  nothing  about  the  call  which  the 
presentee  bad  in  this  case  signed  by  Lord  KinnouU  and  two 
other  persons,  nor  does  it  state  that  the  Presbytery  moder- 
ated in  the  call,  or  refused  to  do  so,  or  that  he  himself  preached 
in  the  Church  on  one  occasion,  when  the  congregation  had  an 
opportunity  of  judging  of  him ;  and  it  does  not  complain  that 
there  was  no  deliverance  on  the  call.    Supposing  the  Presbytery 
were  wrong  in  all  that  was  done  after  the  call  which  the  presentee 
obtained  was  presented,  it  is  clear  that,  according  to  ecclesias- 
tical practice,  the  Presbytery  would  have  to  confer  the  spiritual 
relation  thereafter ;  and  until  a  call  is  sustained,  a  presentee 
cannot  be  taken  on  trial.     Accordingly,  the  summons  ought 
consistently  to  have  contained  this  conclusion,  that  the  Presby- 
tery was  bound  to  sustain  the  call,  and  afterwards  take  him  on 
trial.     The  reason  for  the  pursuers  leaving  out  all  mention  of 
these  important  considerations,  was  the  difficulty  they  would  hare 
felt  if  they  had  allowed  that  a  call  formed  part  of  induction.    It 
was  obvious  the  call,  however,  could  not  thus  be  lost  sight  of, 
if  the  order  of  process  before  1834  was  to  be  attended  to.    The 
chief  difficulty,  however,  must  have  been,  that  they  knew  that 
the  Court  could  not  of  itself  sustain  the  call,  or  order  it  to  be 
done.     If,  therefore,  the  Presbytery  can  be  called  on  to  take 
this  party  on  his  trial,  while  the  summons  states  no  judgment 
sustaining  the  call,  and  no  conclusion  regarding  it,  it  is  clear 
that  the  matter  is  purely  ecclesiastical.     It  could  not  be  meant 
to  argue,  that  the  Court  should  determine  that  the  moderation 
■of  a  call  was  incompetent  in  law.  In  that  they  have  acquiesced, 
and  they  do  not  complain  of  it  in  the  summons.     This  showed 
that  the  question  was  purely  ecclesiastical,  because  it  must 
finally  come  to  the  sustaining  of  the  call.     Now,  as  the  sum- 
mons is  silent  in  this  matter,  and  as  it  must  come  to  this  mo- 
derating in  the  call,  it  is  evident  that  the  summons  is  incompe- 
tent, as  affecting  a  matter  ecclesiastical.     His  Lordship  went  on 
to  argue,  that  the  summons  merely  presented  an  ecclesiastical 
question,   in   the   way  in   which  it  was  drawn,  as  it  called 
on    the  Presbytery  to  take  the  presentee  on  trial,  while  the 
call  had  never  been  sustained,  and  there  was  no  craving  to 
have  it  decerned  that   this  ought  to  be  done.      Now,   sup- 
posing the  call  bad  arisen  before  the  Assembly's  Act  of  1834, 
the  remedy  would  have  been  in  the  Church  Courts,  as  had 
been  done  in  all  the  cases  in  the  Assembly  in  regard  to  the 
sufficiency  of  the  call.     It  was  impossible  to  decide  this  case  in 
an  argument  against  the  Act  of  1834,  for  the  summons  never 
alluded  to  it ;  but  it  fell  to  be  judged  of  in  the  way  in  which  the 
summons  had  been  drawn,  as  if  it  were  a  case  before  the  Act. 
As  to  the  question,  whether,  supposing  the  summons  to  be  com- 
petent to  raise  the  question  of  jurisdiction,  the  facts  are  such  as 
to  warrant  the  jurisdiction, — his  Lordship  argued,  that  the  case 
lay  apparently  in  the  summons,  as  against  the  illegal  conduct  of 
the  Presbytery,  us  thereby  separate  from  any  Act  of  Assembly, 
while  the  argument  was  entirely  directed  against  the  power  of 
the  Assembly  to  pass  the  Act  of  1834.     Now,  the  Act  of  As- 
sembly nevet  was  libelled  on ;  and  in  attempting  to  set  it  aside, 
a  mode  of  pleading  was  adopted  entirely  new.    The  pursuers  ap- 
peared to  think,  that  if  the  Presbytery  failed  in  establishing 
their  defence  on  the  Act  of  Assembly,  they,  the  pursuers,  must 
succeed  here ;  but  then  they  forgot  that  if  the  Presbytery  did 
wrong  in  what  belonged  to  the  Church,  the  wrong  bad  to  be 
reviewed,  as  an  ecclesiastical  matter,  by  the  Superior  Church 
judiaitories.     Against  the  action,  however,  as  set  forth,  the 
defenders  pleaded,  what  alone  they  could  do,  that  this  Court  has 
no  jurisdiction  in  the  matter,  and  they  do  not  put  this  defence 
on  the  Act  of  Assembly.     Thus,  the  question  raised  in  the 
summon:*,  without  reference  to  the  Act  oi  Assembly,  but  plead- 
ed ns  if  incorporated  in  it,  while  it  is  not,  and  the  defence  being 
that  of  DO  jurisdiction,  and  not  in  reference  to  the  Act  of  As- 
j>t;mbly,  coaies  to  this,  that  decree  in  terms  of  the  libel  would 


adjudicate  nothing  in  relation  to  the  Act  of  Assembly  1834. 
The  defenders  do  not  rest  their  defence  on  the  Act  of  As- 
sembly, and  there  is  no  plea  on  record  in  regard  to  the  Act, — for 
it  is  enough  for  the  defence  that  there  is  no  jurisdiction ;  so 
that  if  decree  were  obtained  in  the  way  sought,  it  would  be  a 
decree  in  a  case  not  before  the  Court.    His  Lordship  remarked, 
that  the  provisions  of  the  6th  Geo.  IV.  c.  120,  §  10  and  II,  had 
been  wholly  set  at  nought,  in  the  way  in  which  the  question 
had  been  pleaded  and  drawn  into  argument,  as  in  the  cai^e 
presented  by  the  summons.      Further,  and  though  the  sum- 
mons is  not  laid  on  the  alleged  illegality  of  the  Act  of  Assem- 
bly, it  is  not  even  laid  on  the  ground  of  illegality  in  the  dis- 
sent of  the  majority  of  heads  of  families,  but  simply  on  the  illega- 
lity of  the  rejection  "  by  any  portion  of  the  parishioners  or 
hearers."     And,   though  the  summons  presents  the  question 
as  on  a  denial  of  the  necessity  of  a  call,  no  averment  is  made 
in  relation  to  it,  nor  are  there  any   pleas  in  law  in    rela- 
tion to  it, — it  follows,  that  if  a  call  be  necessary  as  a  part  of 
induction,  which  all  will  admit  was  the  case  before  the  Act  of 
Assembly,  the  summons  must  be  held  irrelevant;  and  if  it 
should  be  held  that  no  call  is  necessary  as  a  part  of  induction, 
and  the  Court  have  jurisdiction,  then  the  Court  will  be  judging 
in  a  case  which  is  not  before  it,  either  on  the  record  dis- 
tinctly alluded  to,  far  less  in  the  conclusions  of  the  summons. 
His  Lordship  denied  that  the  question  of  the  jtu  depoiutum 
could  give  competency  to  the  action,  or  that  it  had  any  thing  to 
do  with  the  question ;  but  besides,  the  pursuers  had  no  right  to 
deduce  any  argument  from  it,  as  the  record  was  silent  on  the 
subject.     Besides,  where  it  did  afford  room  for  argument,  the 
question  was  clearly  inter  ecclesiastica  to  regulate.     An  argu- 
ment bad  dso  been  improperly  drawn  from  the  clause  in  the 
regulations  in  regard  to  the  jus  devolutum,  that  the  Cburck 
were  desirous  of  grasping  the  privileges  of  patronage,  for  it  was 
plain  that  that  regulation  was  introduced  and  intended  to  bring 
about  an  understanding  between  the  patron  and  people,  as  it 
could  not  be  supposed  that  either  the  one  or  the  other  would 
desire  that  the  right  should  fall  exclusively  to  the  Church. 
Moreover,  the  regulations  appended  to  the  Act  had  not  yet  been 
passed  into  a  law  of  the  Church,  and  were  still  under  consider- 
ation, so  that  the  provisions  might  still  be  altered.     His  Lord- 
ship here  proceeded  to  maintain  the  incompetency  of  the  Court 
to  entertain  any  question  as  to  the  constitutional  right  of  the 
Assembly  to  pass  the  Act  of  1834,  which  was  not  merely  the 
act  of  a  judicial  body,  but  one  possessing  high  legislative  powers 
in  matters  ecclesiastical,  and  which  had  been  approven  under 
the  Barrier  Act.     In  the  consideration  of  this  question,  the 
power  of  the  Church,  and  without  going  into  archeological  dis- 
quisition, in  which  he  would  soon  feel  himself  bewildered, 
he  should  confine  himself  entirely  to  what  was  disclosed  by 
the  Acts,  and  proceedings  of  the  Church  and  State.     He  con- 
fessed that  the  result  of  the  antiquarian  research  he  had  beard 
in  the  course  of  the  discussion,  had  been  to  confirm  him  in  his 
original  ofHnion,  that  in  the  foreign  churches,  as  elsewhere,  the 
consent  of  the  people  had  to  be  obtained  to  the  election  of  a 
minister.     That  this  was  a  principle  in  this  country,  was  plain 
from  the  First  Book  of  Discipline,  (composed  by  Knox  and 
others  soon  after  the  Act   1560:  M*Crie's  life  of  Mftlville), 
which  proves  the  fundamental  principle  expressed  in  the  Act  of 
1834.     In  the  question  of  patronage,  however,  his  Lordship 
did  not  consider  it  of  weight,  as  it  never  had  been  approved  oi 
by  the  Church.     The  Second  Book  of  Discipline,  which,  though 
it  contained  certain  extravagant  ideas,  which  however  were  not 
adopted,  became  generally  the  law  of  the  Church  in  1578.    It 
was  said  that  King  James  gave  a  reluctant  consent  to  it :   Cook, 
I.  382.     M*Crie's  life  of  Melville,  I.  310.     It  was  made  the 
subject  of  a  conference  between  the  King's  ministers  and  the 
King's  commissioners.      In  the  interval,   however,  the  Acts 
1567,  c.  6  and  7,  had  been  passed,  estaSlisbing  the  Reformed 
Church.     The  judicatories  of  the  Church  had  not  then  been 
arranged,  which  produced  the  necessity  of  a  conference  with 
the  King,  but  the  General  Assembly  was  then  of  the  same 
nature  as  afterwards  by  Statute  :  but  in  no  Statute  is  the  con- 
stitution of  the  Church  defined ;  and,  indeed,  the  laws  and  con- 
stitution of  the  Church,  as  spoken  of  by  the  Act  1567,  c.  6,  are 
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expressly  recognised  as  then  subsisting,  as  is  evident  from  the 
wording  of  the  Statute.     That  Statute  was  a  complete  recogni- 
tion of  the  then  existing  Church,  as  reformed  by  presbyters,  as 
the  Church  of  the  country,  expressly  decUring  the  Lord  Jesus 
Christ  as  the  Head  of  the  Church.     Then  chapter  7  of  the  same 
Statute  regulates  the  admission  of  ministers,  and  vests  the  ad- 
mission in  the  power  of  the  Kirk  alone,  thus  clearly  giving  the 
Kirk  the  whole  jurisdiction  and  superintendence  in  the  election 
of  ministers,  with  a  power  of  review  over  the  superintendents 
in  the  matter  of  admission.     The  rights  of  the  patron  are  re- 
served to  present  a  qualified  person,  thereby  implying  a  power 
in  the  Church  to  reject  any  unqualified  individual  that  might  be 
presented.     The  Act,  his  Lordship  conceived,  was  also  clear, 
that  if  the  superintendent,  in  whose  place  came  presbyters,  re- 
fused to  receive  a  qualified  person,  the  patron's  appeal  lay  to 
the  Church,  and  not  to  the  civil  courts,  and  that  the  Assembly 
having  pronounce<l  on  the  matter  of  qualification,  the  cause 
was  to  take  end,  and  this  his  Lordship  held  to  infer,  that  the 
Assembly  had  already  a  constitution  settled.     This  Act  was 
ratified  through  the  Acts  1581  and  1592,  c.  116.     It  cannot 
therefore  be  conceived  competent,  that  because  a  patron  chooses 
to  say  that  his  presentee,  who  has  been  rejected  by  the  Church 
in  a  matter  of  qualification,  suffers  a  dvil  wrong  thereby,  that 
this  Court  has  any  jurisdiction  in  the  matter,  since  the  whole 
matter   of  admission  is  confessedly  ecclesiastical.      If  it  be 
granted  that  the  Church  Court  has  such  jurisdiction,  then  the 
question  becomes  final  in  their  hands  by  this  Act,  and  cannot 
be  mooted  in  the  civil  court, — certainly. not  on  the  allegation  of 
a  civil  wrong  of  this  degree.     In  allusion  to  the  conference  had 
by  the  King's  ministers  and  commissioners  in  regard  to  the 
settling  of  the  Church  judicatories,  and  the  claims  set  up  for  the 
Church  in  the  Second  Book  of  Discipline,  the  whole  was  nar- 
rated by  a  person  who  was  hostile  to  the  Church,  Archbishop 
Spottiswoode,  who  states  that  he  had  the  original  minutes  be- 
fore him,  (History,  p.  289).     He  goes  over  ^le  subject  in  dis- 
pute, article  by  article,  marking  whether  the  article  was  rejected 
or  referred  for  consideration.     The  7th  article  of  chapter  3d, 
was,  that  the  election  of  the  minister  *'  should  be  by  the  judg- 
ment of  the  eldership  and  consent  of  the  congregation.'*     This, 
which  excluded  patronage,  was  "  referred."     "The  9th  article, 
which  was,  **  In  this  ordinary  election,  it  is  to  be  eschewed 
that  no  person  be  intruded  in  any  of  the  offices  of  the  Church, 
contrary  to  the  will  of  the  congregation  to  whom  they  are  ap- 
pointed, or  without  the  voice  of  the  eldership,"     This  was 
marked  "  agreed ;"  that  is,  was  conceded  by  the  King  and  his 
ministers  as  a  principle  of  the  Kirk,  and  set  down  historically 
by  a  party  who  was  no  friend  to  the  Church.     Here  then  is  the 
foundation  for  the  fundamental  principle  promulgated  in  the 
Act  of  1834,  of  non-intrusion.     But  the  principle  was  farther 
evident  from  other  sections  of  the  book,  as  marked  by  Spottis- 
woode.    His  Lordship  referred  to  sections  9  and  10  of  chapter 
12,  as  showing  that  nothing  had  been  granted  by  mistake. 
Chapter  12,  §  10,  had  been  referred  to  as  proof  against  the 
principle  of  non-intrusion,  because  it  seemed  to  imply  that  the 
principle  could  not  stand  with  patronage ;  but  it  was  evident,  as 
the  section  showed,  that  it  meant  '*  the  patronage  and  presenta- 
tion to  benefices  used  in  the  Popish  Church,"  which  was  un- 
limited, giving  no  right  to  the  people.     It  was  thus  apparent, 
that  as  it  was  marked  "  referred,"  it  was  so  because  the  Church, 
if  they  had  agreed  to  that  section  of  chapter  12,  would  have 
been  negativing  what  had  been  agreed  to  in  section  9  of  chapter 
3,  and  because  they  refused  also  to  destroy  the  rights  of  patron- 
age altogether.     It  was  also  a  mistake  to  suppose  that  "  law- 
ful election,  as  spoken  of  in  section  9  of  chapter  1 2,  was  any 
thing  else  than  giving  to  the  people  what  had  been  granted  in 
the  9th  section  of  chapter  3.     Now,  this  also  was  conceded : 
thus  a  second  time  conceding  the  great  principle.     His  Lord- 
ship then  referred  to  section  11  of  chapter  7,  in  regard  to  the 
powers  of  Assembly.    The  article  was  in  these  words :  '*  They 
have  power  also  to  abrogate  all  statutes  and  ordinances  con- 
cerning ecclesiastical  matters  that  are  found  noisome  and  un- 
profitable, and  agree  not  with  the  time,  or  are  abused  by 
the  people."     Spottiswoode  marks  on  the  margin,  **  Ayreed; 
that  as  they  make  acts  in  spiritual  things,  so  they  may  alter 


the  same  as  the  necessity  of  the  time  requires."     The  whole 
of  the  articles  in  regard  to  the  Inferior  Church  Courts  were 
marked  referred,  and  it  was  obvious  that  many  things  were 
afterwards  agreed   to,   but   that  it  was  considered   unneces- 
sary to  insert  them  in  any  Statute.     From  these  quotations, 
it  was  abundantly  plain  that  the  Second  Book  of  Discipline 
had  been  approved  of  by  the  Kirk,  and  brought  under  the 
notice  of  the  King;  that  power  was  granted  to  the  Church, 
not  only  as  a  judicial  but  as  a  legislative  body  ;  that  the  princi- 
ple of  non-intrusion  was  a  fixed  principle  of  the  Church,  and 
that  the  Church  had  been  ratified  as  previously  existing.     The 
Act  15G7,  besides,  admits  the  principle,  thnt  the  Church  alone 
was  to  have  the  sole  power  of  admitting  ministers,  which  his 
Lordship  argued  was  to  give  the  Church  power  to  judge  of  ob- 
jections on  matters  of  fitness,  liteiary  or  otherwise,  which  might 
be  advanced  against  the  presentees.     His  Lordship  also  showed 
that  the  part  of  the  Act  1567,  c.  7,  giving  the  Church  the  sole 
power  of  judging  in  the  admission  of  ministers,  was  by  no  means 
repealed,  but  the  whole  Act  was  completely  ratified  by  an  Act 
which  had  not  been  referred  to  in  the  discussion,  viz.,  the  Act 
1581,  c.  1,  which  ratified  all  the  Statutes,  **  for  maintaining 
the  true  Kirk  of  God,  and  religion  now  presently  professed 
within  the  realm,  and  purity  thereof;"  and  among  the  Acts 
ratified  is  the  Act  1567.  c.  7.     His  Lordship  then  referred  to 
the  Act  1592,  c.  1 16,  restoring  presbytery, — commenting  on  the 
terms   of  it,   as   ratifying    *'  the   Kirk   presently   established 
within  this  realm,"  specified  in  1579,  c.   1.     It  ratified  1581, 
c.   1,  and  also  "act  anent  the  admission  of  them  that  sail 
be  presented  to  benefices  having  cure  of  ministry,"  which  his 
Lordship  held  to  mean  1567.  c.  7.     It  was  therefore  apparent 
that  1567  was  ratified  by  1592.  His  Lordship  founded  specially 
on   the   clauses   of  the  Act    1592,   as  giving   power   to   the 
Assembly  to  hold  meetings  **  as  they  had  been  in  use  to  do 
in  times  bypast,"  if  neither  the  King  nor  his  Commissioner 
came  to  town.     The  Act,  his  Lordship  proceeded  to  exflain, 
approved  of  the  synodical  and  other  assemblies,  with  the  juris- 
diction.and  discipline  **  as  they  had  been  wont  to  use  within 
the  realm,"  and  as  conceded  in  the  conference.      Now,  his 
Lordship  remarked,  that  as  the  matter  of  the  Inferior  Church 
judicatories  had  been  maiked  **  referred"  by  Spottiswoode,  it 
was  plain  there  had  been  subsequent  conferences  with  the  King, 
and  privileges  granted  which  were  not  taken  notice  of  in  any 
Statute.     His  Lordship  further  argued,  that  what  was  enacted 
in  regard  to  the  inferior  judicatories,  was  all  that  was  embraced 
in  the  Act  1592,  and  that  nothing  was  enacted  in  ivgard  to  the 
Superior  Courts, — his  Lordship's  opinion  being,  that  the  Act 
assumed  that  the  superior  judicatories  were  already  confirmed 
on  more  extensive  principles.     The  Statute  went  on  to  enact, 
that  the  presbytery  should  have  no  power  to  alter  what  had 
been  passed  by  the  Assemblies.     The  Act  gave  synods  power 
"  to  treat  of  weighty  matters ;"  to  do  certain  things  ;  but  no 
power  was  contained  in  the  Act  which  authorised  the  Assembly 
to  make  rules.     The  power  to  do  so  was  left  solely  to  the  laws 
of  the  Church  itself  in  Church  matters,  as  provided  for  at  the 
previous  conference  with  the  King's  ministers,  which  gave  ex- 
press power  so  to  do.     The  Act  proceeded  to  declare  :  "  And 
decernis  and  declaris  the  saids  Assemblies,  Presbyteries,  and  Ses- 
siones,  Juiisdiction,  and  Discipline  thereof  foresaid,  to  be  in  all 
times  cumming  raaist  just,  gude,  and  godly  in  theselfe.  Notwith- 
standing of  quhat-sumever  Statutes,  Actcs,  Canone,  Civill,  or 
Municipal  Lawes,  made  in  the  contrare.     To  the  quhilkis  and 
every  ane  of  them,  thir  preseotes  sail  make  expresce  derogation." 
The  Act,  after  specially  annulling  all  previous  Acts  in  prejudice 
of  the  Kirk,  has  the  following  clauses:  "  Item,  The  Kinges 
Majesty,  and  Estaitis  foresaidis,  declaris,  that  the  129  Acte  of 
the  Parliament  halden  at  Edinburgh,  the  xxij  day  of  Maij,  the 
seir  of  God,  ane  thousand,  five  hundreth,  fourscoir,  four  zeires, 
sail  naways  be  prejudicial!,  nor  derogate  ony  thing  to  the  pri- 
vilege that  God  has  given  to  the  spirituall  office-bearers  in  the 
Kirk,  concerning  heads  of  Religion,  matteis  of  Heresie,  Excom- 
munication, collation  or  deprivation  of  ministers,  or  ony  siklike 
essential  ccnsours,  speciallie  grounded,  and  havand  warrand  of 
the  Word  of  God :"  *'  And  therefore  ordainis  all  presentations 
to  Benefices,  to  be  direct  to  the  particular  Presbyteries,  in  all 
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time  cumming ;  with  full  power  to  give  eolation  thereupon ; 
And  to  put  ordour  to  all  maters  and  causes  Ecclesiastical!,  with- 
in their  boundes,  according  to  the  discipline  of  the  Kirk  :  Pro- 
viding the  foresaids  Presl^yteries  be  bound  and  astricted,  to  re- 
ceive and  admitt  quhat-sumever  qualified  Minister  presented 
be  his  Majesty,  or  laick  patrons  :*'  His  Lordship  argued, 
that  it  was  in  vain  to  say  that  the  Church  was  not  in  exist- 
ence till  the  passing  of  this  Act,  it  being  manifest  that  the  Act 
1592,  c.  1 16,  ratified  the  Church  as  one  previously  existing,  though 
it  defined  more  particularly  the  arrangement  of  the  inferior 
judicatories.  This  Act,  which  gave  no  authority  or  jurisdic- 
tion to  the  Church  to  make  rules,  except  in  the  general 
clause,  "  as  the  samen  Avere  used  in  times  bypast,"  had  been 
the  foundation,  since  its  date,  for  enacting  all  the  regulations 
and  laws  in  every  thing  within  the  jurisdiction  of  the  Church, 
during  which  time,  and  in  the  Church  records,  innumerable 
instances  occurred  of  the  Church  having  exercised  a  power 
such  as  here  complained  of.  His  Lordship  adverted  here 
to  an  Act  of  Assembly  1596,  providing  as  to  the  principle  of 
non-intrusion.  He  likewise  stated  that  the  qualification  of  the 
presentee,  that  he  must  be  licensed,  stood  not  on  any  Act  of 
Parliament,  but  on  the  practice  of  the  Church,  and  that  it  would 
be  impossible  for  the  patron  successfully  to  maintain,  that,  be- 
cause he  thought  his  presentee  qualified,  the  presbytery  would 
be  bound  to  admit  him  if  he  had  no  license.  The  qualification 
likewise,  that  the  presentee  shall  have  studied  at  certain  uni- 
versities, and  know  Greek,  Hebrew,  and  Latin,  &c.,  were  all  li- 
mitations of  the  patron's  right,  yet  they  were  not  enacted  by 
Statute,  but  stood  likewise  on  the  orders  and  practice  of  the 
Church.  His  Lordship  argued,  that  if  this  action  were  sustain- 
ed, the  patron  could  not  be  prevented  from  forcing  on  the  Pres- 
bytery a  presentee  without  these  qualifications,  provided  the  pa- 
tron considered  him  qualified.  His  Lordship  denied,  on  the 
Act,  that  the  Church  owed  its  existence  to  any  compact,  or 
that  the  Act  was  an  institution  of  a  Church ;  and  maintained 
that  it  was  a  thorough  recognition  of  the  Church  as  previously 
existing,  at  least  before  1567.  It  was  equally  vain  to  deny  to 
the  Church  the  power  of  legislating  as  it  had  done,  because  the 
Act  was  silent  on  the  subject  of  such  power,  as  it  would  be  to 
deny  to  it  the  power  of  judicial  investigation,  or  the  right  of 
celebration  of  marriage,  or  other  of  the  numerous  functions 
which  were  exercised  by  the  Church,  because  no  mention  is 
made  in  the  Act  in  relation  to  such  matters.  In  regard,  how- 
ever, to  t^e  objection  of  the  Church  not  being  a  legislative 
body,  his  Lordship  pressed  strongly  the  clause  in  the  Act  1592, 
whereby  the  Kirk  obtained  power  **  to  put  order  to  all  matters 
and  causes  ecclesiastical  within  their  bounds,  according  to  the 
discipline  of  the  Kirk."  This  clause,  his  Lordship  maintained, 
gave  full  power  in  all  ecclesiastical  matters  in  reUtion  to  the 
collation  and  admission  of  ministers,  and  was  a  complete  ratifi- 
cation of  the  Second  Book  of  DisdpUne  as  the  rule  in  such 
matters ;  and  he  contended,  that  this  Act,  and  the  others  quoted, 
evidently  implied  many  powers  and  rights  in  the  Church,  which 
were  not  directly  incorporated  in  any  Act.  It  was  impossible 
to  take  the  Act  and  construe  it  strictly,  for  that  would  leave 
the  Establishment  without  power  and  energy ;  and  it  was  ridi- 
culous to  conceive,  supposing  the  argument  for  the  pursuers  to 
be  correct,  that  the  Act  carried  nothing  with  it  but  what  was 
strictly  to  be  seen  on  the  face  of  it,  that  it  was  such  an  ecclesias- 
tical constitution  as  the  Church  and  the  country  would  have  taken 
off  the  hands  of  the  King  at  the  time.  The  recognition  of  a 
Church  as  previously  existing,  clearly  pointed  out  that  that  argu- 
ment was  untenable.  The  pursuers  had  libelled  on  the  Act  1592 ; 
but  the  defenders  had  proved  correctly,  that,  with  the  exception 
of  the  clause  reserving  the  right  of  patronage,  it  stood  repealed 
by  1612,  c.  1.  It  was  revived,  with  the  exception  of  the  above 
clause  in  relation  to  patronage,  by  1690,  c.  5.  1690,  c.  23, 
Tested  the  right  of  patronage  in  the  heritors  and  elders,  which 
was  repealed  by  10  Anne,  leaving  1690,  c.  5,  as  it  was,  and  so 
reviving  1592,  with  the  exception  of  the  clause  as  to  patronage. 
It  was  thus  obvious  the  summons  was  erroneously  laid  on  the 
Act  1592.  That  was,  however,  of  little  moment,  as  the  10 
Anne  was  of  the  same  import;  but  it  [was  plain  that  1592,  as 
the  law  previous  to  1612,  must  be  construed  along  with  1567, 


which  was  ratified  by  1581,  and  included  by  ratification  in  1592. 
It  was  of  no  consequence  that  the  Church  judicatories  were  not 
settled  in  1567.  The  Church  was  then  settled,  and  the  super- 
intendents then  held  the  precise  place,  with  an  appeal  to  the 
Assembly,  that  presbyteries  came  to  have  afterwards  in  the 
matters  of  admission  and  collation ;  and  that  the  appeal  being 
decided  on,  was  to  end  the  matter.  The  Act  1592,  c.  17,  in- 
ferred very  clearly  that  the  matter  was  to  take  end  in  the  Ge- 
neral Assembly,  and  that  the  Church  Courts  had  the  sole  power 
of  judging  of  qualifications,  and  that  the  patron  could  not 
carry  the  matter  of  refusal  into  the  civil  courts;  for  it  provided, 
that  if  the  presbytery  refuse  to  admit  a  qualified  person,  the 
patron  might  retain  the  fruits  of  the  benefice.  This  being  the 
alternative,  it  was  obvious  the  patron  could  proceed  no  farther. 
Or  it  might  be  that  he  was  to  retain  the  fruits  till  the  appeal  in 
the  Church  Courts  was  disposed  of.  The  Act  of  admission  of 
any  minister  must  stand  on  the  Act  1567.  His  Lordship  here 
adverted  to  several  Acts  of  Assembly  previous  to  the  over- 
throw of  Presbytery,  and  its  confirmation  in  1638,  as  showing 
that  non-intrusion  was  an  ascertained  principle  in  the  Church. 
In  allusion  to  the  argument  founded  by  the  pursuers  on  the 
Directory,  his  Lordship  stated  that  the  argument  roust  be  in 
favour  of  the  defenders;  for  the  Westminster  Confession  of 
Faith  was  only  received  by  the  Scotch  Kirk,  as  the  Act  of  As- 
sembly prefixed  to  it  showed,  tub  modo,  that  it  should  not  be 
prejudicial,  and  also  under  the  qualification  **  of  the  distinct 
rights  of  presbyteries  and  people  in  the  calling  of  ministers." 
His  Lordship  adverted  to  the  Act  1649,  abolishing  lay  patron- 
age, and  empowering  presbyteries  to  plant  vacant  kirks.  The 
Act  provided,  after  the  Presbytery  had  sent  preachers  to  the 
congregation,  that  *'  within  some  competent  time  thereafter, 
the  presbytery  is  again  to  send  one  or  more  of  their  number  to 
the  said  vacant  congregation,  on  a  certain  day  appcMnted  before 
for  that  effect,  who  are  to  convene  to  hear  sermon  the  foresaid 
day;  which  being  ended,  and  intimation  being  made  by  the 
minister,  they  are  to  go  about  the  election  of  a  pastor  for  the 
congregation,  the  session  of  that  congregation  shall  meet  and 
proceed  to  the  election, — the  action  being  moderated  by  him 
that  preached :  And  if  the  people  shall,  upon  the  intimation  of 
the  person  agreed  upon  by  the  session,  acquiesce  and  consent 
to  the  said  person,  then,  the  matter  being  reported  to  the  pres- 
bytery by  commissioners  sent  from  the  session,  they  are  to  pro- 
ceed to  the  trial  of  the  person  thus  elected,  and  finding  him 
qualified,  to  admit  him  to  the  ministry  in  the  said  congregation. 
3.  But  if  it  happen  that  the  major  part  of  the  congregation  dis- 
sent from  the  person  agreed  upon  by  the  session,  in  that  casa 
the  matter  shall  be  brought  unto  the  presbytery,  who  shall 
judge  of  the  same ;  and  if  they  do  not  find  their  dissent  to 
be  grounded  upon  causeless  prejudices,  they  are  to  appoint 
a  new  election  in  manner  above  specified.  4.  But  if  a  lesser 
part  of  the  session  or  congregation  show  their  dissent  from 
the  election,  without  exceptions  relevant  and  yerificd  to  the 
presbytery,  notwithstanding  thereof,  the  presbytery  shall  go 
on  to  the  trials  and  ordination  of  the  person  elected;  yet 
all  possible  diligence  and  tenderness  must  be  used  to  bring 
all  persons  to  an  harmonious  agreement."  The  Act  held 
that  there  must  be  a  consent  on  the  part  of  the  majority, 
express  or  implied,  and  that  the  minority  who  dissented, 
had  to  show  that  they  did  not  dissent  from  causeless  preju- 
dice— not  the  majority.  The  Act  did  not  specify  that  tbe 
majority  had  to  give  in  verified  reasons,  for  one  man  doing  so 
would  be  enough.  It  was  the  minority  who  had  to  do  sa  The 
majority  dissenting  changed  the  onus  to  the  minority,  and  what 
the  presbytery  had  to  do  was,  first  to  ascertain  the  fact  that 
there  was  a  migority,  and  then  to  say  if  the  dissent  was  or  not 
a  causeless  prejudice.  It  was  left  entirely  to  the  opinions  of 
the  presbytery  to  say,  not  after  proof,  for  that  is  not  enacted, 
whether  the  dissent  was  a  causeless  prejudice  or  not.  So  that 
the  conduct  of  the  presbytery  in  this  matter  was  every  thing, 
and  became  a  negative  on  the  patron  and  electors,  in  their 
choice  of  a  minister,  and  a  new  election  was  the  consequence. 
The  matter  of  a  dissent  by  a  majority  had  to  be  taken  to  the 
presbytery,  and  they  alone  judged  of  it,  whether  arising  in  ob- 
jections to  personal  qualifications,  or  in  abstract  fitness  for  the 
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office.  It  was  the  presbytery  who  had  the  power  of  deciding 
— ^not  the  majority.  The  Statute  was  repealed,  and  then  came 
a  change  by  1690 ;  but  the  Directory  of  1649  still  stood  recog- 
nised by  the  Kirk,  and  the  principle  of  non -intrusion  expressly 
inserted  in  the  Acts  of  Assembly.  It  was  therefore  vain  to 
say,  that  a  mere  negative  on  the  election  of  a  presentee  was 
never  heard  of  before ;  and  this  practice,  with  a  slight  variation 
of  parties,  might  have  been  adopted  by  the  Assembly  in  1834. 
The  Act  of  King  William,  1690,  which  is  the  true  platform  of 
the  Church  and  its  liberties,  re-enacting  the  Presbyterian  mode 
of  worship,  gave  ecclesiastical  power  to  the  Church,  judicial 
and  legislative,  such  as  it  had  by  previous  customs  and  laws,  and 
practice  of  the  Church,  so  that  it  could  not  be  said,  as  the 
pursuers  had  done,  that  the  power  of  the  Church  stood  merely 
on  the  Act  1592:  at  least,  so  it  was  always  viewed  by  the 
Church,  who  had  raised  a  whole  system  of  church  law  on  that 
understanding :  Again,  by  the  Act  1690,  c.  23,  it  was  clear  there 
was  to  be  an  approval  by  the  congregation  of  the  minister ;  for 
the  heritors  and  elders  had  to  propose  the  person  to  the  whole 
congregation.  It  provided,  that  the  disapprovers  had  to  give 
in  their  reasons,  implying,  as  under  1649,  that  the  minority  dis- 
senting had  to  verify  their  objections,  and  that  a  majority  dis- 
approving, the  minister  could  not  be  settled ;  and  in  any  view 
that  could  be  taken,  say  of  the  majority  verifying  their  reasons, 
the  Presbytery  themselves  were  to  terminate  the  matter  bv 
their  own  judgment,  as  under  1649.  By  Statute,  then,  such 
questions  were  altogether  ecclesiastical.  Had  that  Act  indis- 
putably been  still  in  force,  no  such  action  as  this  could  have 
been  heard  of;  because  the  whole  matter  was  in  exclusive  ju- 
risdiction of  the  Church.  Under  the  Act,  however,  it  had  often 
happened  that  a  competition  arose  between  two  parishes  for 
the  same  minister :  the  one  parish  wishing  to  declare  him,  the 
other  to  procure  his  translation.  The  presbytery  exercised  in 
these  cases  its  own  exclusive  right  of  judging  in  such  questions. 
Now,  in  these  cases  there  was  a  presentation  to  a  clearly  qua^ 
lified  party,  and  yet  the  presbytery  of  the  parish  where  he  was, 
might  refuse  to  part  with  him.  The  patron  had  no  power  to 
say  you  must  let  him  go,  for  unless  the  presbytery  where  he 
was,  consented  to  loose  him,  or  the  Assembly  did  so,  ano- 
ther presbytery  could  not  act  on  the  presentation.  This  power 
of  loosing,  however,  stands  on  the  practice  of  the  Church, 
with  which,  at  that  period,  it  never  was  held,  that  any  court 
had  power  to  interfere;  and  certainly  the  relevancy  of  such 
an  action  as  the  present  had  not  then  been  discovered.  The 
indispensable  principle,  however,  of  that  Act  was,  that  the 
congregation  were  to  approve  or  disapprove,  which  is  identical 
with  the  fundamental  principle  contended  for  by  the  Church  in 
the  Act  1834.  The  Act  1690,  in  reference  to  the  appointment 
of  ministers  by  burghs,  expressly  refers  to  the  practice  as  before 
1660:  that  was  the  way  it  stood  in  1649.  These  Statutes  all 
showed  the  material  point,  that  the  presbytery  alone  had  to 
cognosce  on  the  matter  when  there  was  a  disapproval;  and 
it  was  no  matter  on  what  grounds  that  dissent  rested ;  they  were 
entitled  to  judge  of  fitness  for  the  office  in  any  conceivable 
way.  In  regard  to  the  10th  Anne,  that  Act  made  no  altera- 
tion on  the  previous  Acts  in  regard  to  the  jurisdiction  of  the 
Kirk,  or  in  regard  to  the  call,  but  only  vested  the  right  of  pre- 
BentiBg  in  the  patrons,  instead  of  in  the  heritors  and  elders  as 
pre  viously.  Of  this,  Bankton  had  been  referred  to  as  authority ; 
but  his  Lordship  stated  that  Bankton 's  reason,  as  appeared,  was 
his  great  aversion  to  the  call,  and  not  that  any  principle  was  stat- 
ed against  it  by  him.  From  that  time  downwards,  the  present 
call  or  approval  of  the  people  had  always  been  considered  to 
be  necessary,  as  the  immemorial  principle  and  practice  of  the 
Church  in  regard  to  this.  His  Lordship  referred  to  the  Act 
of  Assembly  1782,  which  expressly  stated  such  to  be  the  law; 
and  to  another  in  1790,  when  the  Assembly  rebuked  the  Pres- 
bytery  of  Arbroath  for  proceeding  in  the  induction  of  a  minister 
without  a  call :  referred  also  to  the  Act  of  Assembly  1736,  and 
the  Acts  1753  and  1759  against  simony,  on  the  same  point,  as 
vindicating  the  principle  of  non-intrusion.  The  amount  of  the 
necessary  call  had  been  frittered  down  by  a  variety  of  decisions 
of  the  Assembly ;  but  it  never  was  denied  that  a  call  was  ne- 
cessary.    Hb  Lordship  referred  to  numerous  cases.     The  case 


of  Mercer  in  1740,  was  the  refusal  of  a  presentation  expressly 
on  the  ground  of  the  difficulties  in  the  call.     That  of  Manner, 
and  of  Biggar  in  1751,  2  and  3,  referred  to  the  insunu'ieiicy  of 
the  call,  and  likewise  those  of  Cromarty  in  1752,  St  Ninians  in 
1768,  and  Glendovan  in  the  same  year.     The  cases  in  which 
presbyteries  and  synods  rejected  the  call  down  to  1792,  were 
too  numerous  to  mention,  when,  or  soon  after,  the  **  call"  came 
to  be  abused,  and  the  number  requisite  to  sign  the  cull,  to  give 
competency  to  it,  depended  on  the  majority  which  ruled  the 
Assembly,  till  at  last,  by  decisions,  it  was  reduced  to  a  nonentity. 
Still,  however,  the  necessity  for  ciills  was  admitted,  however 
much  abused.     In  reference  to  the  authority  on  which  the  call 
rested,  his  Lordship  held  that  in  substance,  it  ran  through  the 
whole  of  the  Acts  of  Parliament,  but  very  expressly  in  the  Act 
1690;  and  stated  as  a  reason  why  it  did  not  appear  so  pro- 
minently in  the  Acts  as  some  other  details,  would  seem  to  be, 
that  it  had  been  held  to  be  a  matter  purely  ecclesiastical,  and,  as 
part  of  the  act  of  admission  and  ordination,  entirely  within  the 
rules  and  practice  of  the  Church.     The  third  question  for  con- 
sideration was,  whether  the  Presbytery  had  acted  illcgtilly  in 
the  way  they  had  done,  in  rejecting  the  candidate,  after  allow- 
ing the  male  heads  of  &milies  an  opportunity  to  appear.     In  re- 
gard to  this,  his  Lordship  stated,  that  as  the  General  Assembly 
had  legislative  powers,  it  was  deaily  within  their  jurisdiction 
to  instruct  presbyteries  in  the  method  necessary  to  be  observed 
in  the  matter  of  election  and  induction.     Even  supposing  that 
a  series  rerumjudicatarum  had  passed  opposite  to  what  had  ever 
been  held  to  be  within  the  power  of  the  Church,  that  body 
not  only  having  power  to  decide  causes  brought  before  it,  but 
having  power  to  legislate  in  all  matters  of  discipline,  could  clearly 
pass  a  law  to  be  observed  by  the  inferior  judicatories,  as  being  a 
different  form  of  procedure  from  what  had  previously  been  ob- 
served.    Assuming  here  the  matter  of  admission,  collation,  and 
ordination,  and  the  power  of  judging  of  all  questions  of  fitness, 
belonged  to  the  Church,  and  that  it  is  according  to  the  law  of 
the   Church  that  there  is  to  be  moderation  of  a  call,   and 
concurrence  of  a  majority  of  the  people,   after  the   presen- 
tation, it  must  be  the  duty  of  the  presbytery  to  cognosce  upon 
the  matter,  and  see  whether  there  is  a  concurrence  or  not ;  and 
it  follows,  that  if  they  find  that  there  is  no  such  thing,  but  that 
it  is  a  case  of  absolute  dissent,  this  is  doing  nothing  more  than 
finding,  that  if  the  presentee  were  inducted,  it  would  be  an  in- 
trusion contrary  to  the  will  of  the  people.     It  is  absurd  to  call 
this  a  veto.     It  is  an  improper  appellation  for  the  judgment  of 
the  presbytery  holding  that  it  is  a  case  of  intrusion ;  for  the  ab- 
sence of  concurrence,  on  which  so  many  presentees  were  for- 
merly rejected,  was  just  in  pari  casu.     As  it  was  therefore  a 
matter  ecclesiastical,  it  was  the  bounden  duty  of  the  Presby- 
tery to  have  acted  as  they  did ;  and  it  was  apparent  that  tlio 
Court  are  only  trying  to  judge  of  a  matter  not  within  their  ju- 
risdiction, viz.,  whether  the  Presbytery  had  done  wrong  in  re- 
jecting a  presentee,  whom,  after  making  up  'their  own  minds, 
they  judged  and  they  considered  disqualified.     His  Lordship 
denied  that  any  analogy  lay  from  the  cases  which  had  arisen  in 
the  King's  Bench  in  England.     These  were  cases  in  which  the 
several  Houses  of  Parliament  claimed  a  privilege  fur  un  al- 
leged illegal  act  done,  not  in  Parliament,  but  before  the  pub- 
lic, and  where,  in  defence,  it  was  said  that  the  act  had  been 
done  by  orders.     It  was  therefore  clear  the  civil  court  had 
to  try  whether  there  was  privilege  or  not.     Here  the  act  is 
done,  and  in  the  duty,  and  clearly  within  the  juri^^diction  of 
the  body  which  legislated.     Neither  was  there  any  ana1u;;y 
to  be  drawn  from  the  Church  of  England,  where  the  principle 
so  opposite  to  that  of  the  Scotch  Church,  that  the  King  is  the 
head  of  the  Church.     His  Lordship  denied  that  any  of  the 
cases  cited  bore  on  the  question  at  issue.     The  case  of  Auch- 
termuchty  was  a  clear  case  of  civil  right,  arising  out  of  the  re- 
jection of  the  presentation  by  the  presbytery,  and  without  ap- 
pointing the  moderation  of  a  call.     The  case  of  Dunse  was  u 
question  whether  the  presbytery  had  not  presented   within  the 
time  settled  for  the  occurrence  of  the  ju«  devoluium.     The  case 
of  Culross  was  a  question  of  disputed  patrouiigc.     In  the  cassis 
of  Lanark,  there  were  disputed  presientalions.     In  Kiltarlity, 
the  question  was,   whether  the  presentation  was  good  or  nut  i 
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The  case  of  Lord  Dundas  was  a  question  as  to  the  juB  devolu- 
turn,  and  it,  and  the  other  cases  which  involved  jux  devolutum, 
involved  questions  of  clear  civil  right,  so  that  they  could  form 
no  precedent  for  the  present  case.  His  Lordship  therefore 
held,  that  the  summons  merely  tended  to  raise  a  question 
purely  of  ecclesiastical  right,  and  that  it  was  ineffectual  quoad 
the  Presbytery ;  that  the  summons  raised  no  question  about 
the  illegality  of  the  Assembly's  Act  of  1834,  nor  of  the  modera- 
tion of  the  call,  nor  jus  devoiutum,  nor  was  there  any  record  or 
plea  in  regard  to  these  matters ;  that  the  Presbytery  acted 
within  its  competency,  as  they  were  acting  in  a  matter  purely 
ecclesiastical ;  and  lastly,  that  this  Court  bad  no  jurisdiction  in 
the  question  attempted  to  be  raised. 

Lord  Glenlect  who  spoke  indistinctly,  was  understood  to  say, 
that  tbe  sole  question  was,  whether  the  Act  of  Assembly  1834  was 
or  not  utira  vires.  Tbe  pursuer,  the  patron,  in  arguing  tbe  affir- 
mative, rested  bis  argument  mainly  on  the  ground,  that  his  right 
of  patronage  was  compromised  by  the  Act  of  1834 ;  and  bis 
Lordship  agreed  that,  if  tbe  pursuer  could  show  that  such  was 
the  necessary  effect  of  the  Act,  it  would  be  clear  that  the  Act 
was  vlirn  virt's ;  and  accordingly  the  patron  would  be  entitled  to 
be  restored  against  it,  as  trenching  on  a  civil  right  competent  to 
him  by  law.  In  looking  at  tbe  argument  for  the  patron,  his 
Lordship  suspected  that  he  was  claiming  more  than  he  could 
well  hove  in  the  nature  of  patronage;  for  it  appeared  to  his 
Lordship  as  if  the  patron  claimed  to  put  in  a  person  uncondi- 
tionally into  the  office.  Now,  his  Lordship  considered  that  this 
was  scarcely  the  nature  of  tbe  right,  and  he  thought  the  patron 
bad  only  a  title  to  present  a  person  whose  spiritual  relation  with 
the  benefice  might  be  declared,  provided  the  ecclesiastical  judi- 
catory, before  which  the  matter  is  brought,  should  have  power  to 
declare  the  spiritual  relationship.  His  Lordship  thought  that 
this  distinction  must  be  taken,  because  the  patron's  right  would 
be  a  power  of  absolute  nomination,  supposing  that  the  Church 
judicatory  had  the  power  to  induct.  His  Lordship  declined  going 
into  tbe  question  of  the  origin  of  patronage,  but  stated  it  as  being 
clear,  that  churches  were  in  being  long  before  tbe  rise  of  patron- 
age, and  that  the  official  party,  who,  prior  to  patronage,  nominated 
the  minister  to  a  charge,  was  controlled  in  some  way  or  other 
by  the  congregation.  However,  be  did  not  think  thai  the  people 
had,  by  any  means,  the  unlimited  right  of  electing  to  the  office  of 
the  ministry,  though  it  was  clear  from  history,  that  their  consent 
in  some  shape  or  another,  was  necessary  for  the  due  filling  up  of 
the  charge ;  and  there  were  constant  instances  of  the  one  party 
or  other  complaining  of  transgressions  and  encroachments  on 
their  respective  rights.  His  i^ordship,  however,  assumed  it  as 
true,  that  it  is  a  fundamental  principle  of  tbe  Church  that  no 
minister  should  be  intruded  on  a  congregation  ;  and  he  referred 
to  various  Acts  of  Assembly:  (See  Buik  of  Univ.  Kirk,  f. 
2.  Keith,  513.  Act  of  Assembly,  1582.  Buik  of  Univ. 
Kirk,  153.  Overture  of  Assembly,  May  1596.  H.  f.  178). 
One  very  important  mutter  was  contained  in  the  Act  1567,  c. 
7,  which  declares,  **  that  the  examination  and  admission  of  mi- 
nisters >\ithin  this  realm  be  only  in  the  power  of  the  Church  ;" 
and  that  *'  tbe  presentation  of  church  patronage  always  is  re- 
served to  the  just  and  ancient  patrons."  This  Act,  bis  Lordship 
held,  did  not  reserve  the  rights  of  patrons  generally,  but,  in  the 
matter  of  admission  and  qualifications,  it  merely  reserved  the  right 
to  present ;  and  it  provided  the  way  in  which  the  object  was  to  be 
attained,  allowing  an  appeal  to  the  Assembly;  but  it  declared  that 
the  matter  was  there  to  take  end.  Now,  his  Lordship  held,  that 
the  patron's  right,  under  this  Act,  could  merely  be  referred  to  the 
ai't  of  prci^entution,  in  the  admission  of  ministers,  and  was  so 
restricted  and  reserved ;  and  that  by  the  Act,  the  patron  bad 
right  CO  nothing  more  than  the  title  to  present;  and  that,  in  any 
question  arising  in  regurd  to  it,  it  should  take  end,  in  the  judg- 
ment of  the  A.«<sembly.  It  was  important  to  observe,  that  this 
Act  did  not  declare  the  nature  of  the  qualifications  of  which  the 
('hurch  Courts  were  to  judge,  and  it  necessarily  left  to  tbe  Church 
the  power  to  adjudicate  in  that  matter.  His  Lordship  did 
not  consider  that  there  was  any  ground  for  holding  that  the 
Church  was  merely  to  judge  of  moral  and  literary  qualifications ; 
nnd  his  Lordship  held  that  the  Church  Courts  had  the  power  not 
only  to  judge  of  these,  but  of  the  personal  qualification  and  fitness 
of  the  candidate  for  the  charge.   His  Lordship  stated  hib  convic- 


tion to  be,  taking  tbe  Statute  1592,  c.  116,  with  tbe  others,  that 
a  qualified  minister  could  import  nothing  else  than  a  party  who 
was  qualified  for  the  benefice.     The  Church,  according  to  its 
laws,  could  not  intrude  a  person ;  so  how  could  the  Church  jodge 
in  such  a  matter,  without  first  a*>certaining  the  opinions  of  the 
congregation  ?  That  was  the  only  way  the  Church  coold  pro- 
ceed to  give  effect  to  ber  own  rule*.     No  doubt,  it  was  not 
pointed  out  what  amount  of  content  should  be  necessary ;  but 
his  Lordship  held  that  the  Assembly  alone  had  tbe  power  to  re- 
gulate that  matter,  as  they  bad  done  in  1834.   It  had  been  argued 
by  the  pursuer,  in  reference  to  the  Statute  1592,  c.  116.  which 
provides  that  the  Presbytery  **  shall  be  bound  and  astricted  to 
receive  and  admit  of  whatsumever  qualified  minister**  shall  be 
presented,  that  the  words  "  qualified  minister,**  mast  be  under- 
stood to  mean  **  ordained  ministers."    Such  an  argument  just 
puts  thepursuers  in  this  dilemma,  that  the  sole  matter  of  which 
the  Church  had  to  judge,  where  an  ordained  minister  was  pre- 
sented, could  only  be  matter  of  fitness,  because  the  presentee 
having  been  already  found  qualified,  quoad  his  moral  and  literary 
merits,  nothing  could  remain  but  the  question  of  his  personal 
fitness  to  fill  the  charge,  and  his  acceptability  in  the  eyes  of  the 
congregation.     His  Lordship  could  not  adopt  the  idea,  on  tbe 
Acts  1592  and  1711,  that  a  presbytery  bad  no  alternative  but  to 
induct  wherever  a  qualified  person  was  presented.     His  reading 
of  the  astricting  clauses  in  these  Acts  was,  that  the  presbytery 
should  not  resort  to  a  call  in  general,  or  pass  over  the  patron's 
presentee,  as  if  the  presbytery  had  alone  tbe  right  to  elect  to 
vacant  benefices ;  and  it  is  apparent  that  some  such  astriction 
was  necessary,  for  there  are  various  instances  on  record  where 
the  Assembly  did  pass  over  the  patron's  presentee  contrary  to 
his  right.     His  Lordship  stated  his  opinion  to  be,  that  the  Le- 
gislature gave  the  presbytery  the  power  to  judge  whether  the 
presentee  had  the  good  will  of  the  congregation  ;  and  such  being 
the  case,  he  could  see  no  reason  for  saying  that  the  Superior 
Church  judicatory  should  not  lay  down  rules,  as  they  had  done 
in  1834,  for  guiding  the  Presbytery  in  that  particular.     His 
Lordship,  in  reference  to  tbe  numerous  coses  which  had  oc- 
curred in  the  Assembly  as  to  the  sufficiency  of  a  call,  put  a 
case,  in  principle  the  same  as  those  cases  which  bad  occarred  in 
the  Assembly,  that  supposing  a  presbytery,  before  tbe  passing 
of  tbe  Act  1 834,  had  report^  that  a  majority  of  the  congrega- 
tion dissented,  and,  after  process  in  tbe  Church  Courts,  tbe  Ge- 
neral Assembly  had  remitted  to  reject  the  presentee,  could  tbe 
patron  have  come  into  this  Court  with  such  an  action  as  tbe  pre- 
sent.    His  Lordship  held  it  to  be  clear  that  be  would  have  bad 
no  remedy  in  this  Court ;  and,  if  that  were  law,  his  Lordship 
asked  if  the  Church  Courts  could  be  prevented  from  laying  down 
rules  for  the  future  guidance  of  the  Inferior  Church  judicatories 
in  this  respect  ?  The  question,  then,  just  comes  to  this,  whether 
the  patron,  in  this  particular  case,  bad  bad  bis  civil  rights  in- 
fringed by  the  Church  Courts  ?    Now  his  Lordship  held,  that 
as  the  patron  was  here  complaining  that  his  presentation  was  not 
sustained,  and  as,  by  bis  Lordship's  construction  of  the  Act 
1567,  c.  7,  the  patron  had  merely  reserved  to  him  the  bare  act 
of  presentation,  and  the  claim  to  have  it  discussed  in  tbe  Church 
Courts  according  to  the  Statutes,  he  was  in  reality  complaining 
without  a  cause,  because  the  Church  Courts  had  done  nothing 
more  than  was  fairly  competent  to  them.     His  Lordship  ridi- 
culed the  idea  that  the  Act  of  18S4  gave  the  people  a  reto.    He 
complained  that  it  had  been  so  nicknamed.     It  gave  the  people 
no  such  power,  but  merely  established  a  mode  of  proving  whether 
a  presentee  was  acceptable.     It  was  also  a  fallacy  to  say  that 
the  Presbytery  had  delegated  their  powers  to  the  people,  for,  if 
that  were  true,  with  equal  reason  it  might  be  said  that  a  court 
of  justice  delegated  its  power  to  witnesses,  when  examined  in 
evidence.     His  Lordship  declined  to  go  into  tbe  question  of  the 
*'  call,*'  and  concluded  by  stating  his  opinion,  that  the  Assembly 
had  not  acted  uUra  vires  in  passing  the  Act  of  Assembly  1 834; 
and,  accordingly,  he  was  for  assoilzieing  the  defenders. 

Lord  Jeffrey I  concur  generally  with  the  three  Judges  who 

have  last  spoken ;  and  I  am  of  opinion  that  this  Court  has  no 
jurisdiction  to  try  such  a  question  as  this,  and  that  the  declara- 
tor should  be  dismissed  as  incompetent.  I  rest  my  opinion  on 
two  grounds:  \xt.  That  no  civil  interest  is  properly  brought 
before  the  Court ;  and,  2(//y,  That  the  proceedings  of  the  Prcs- 
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bytery,  which  we  are  called  on  to  condemn,  were  in  matters 
properly  ecclesiastical,  and  as  to  which  we  have  no  power  to 
adjudicate,  either  by  declaratory  or  Executorial  decrees.  I  can 
discover  no  prerogative  authority  in  the  Court  of  Session  to  de- 
clare excesses  of  other  independent  judicatories,  great  as  its 
powers  in  law  and  equity  are ;  especially,  it  has  none  as  to  the 
examination,  ordination,  or  admission  of  ministers,  which  are 
declared  by  the  Acts  1567  an^l592  to  be  exclusively  for  the 
Church  Courts,  and  because  their  judgment  may  indirectly  af- 
fect civil  interests  in  its  consequences,  can  be  no  ground  for 
saying  they  adjudicated  on  such  interests.  In  the  whole  mat- 
ter of  the  appointment,  and  consequent  rights  of  ministers  of 
our  Church,  there  are  only  two  things  under  the  jurisdiction  of 
the  civil  courts :  the  right  of  patronage,  and  the  right  to  the 
stipend  ;  and  the  civil  court  c&n  only  interfere  where  the 
Church  has  proceeded  without  the  warrant  of  a  legal  presenta- 
tion, or  where  their  acts  are  made  the  pretext  for  an  illegal 
exaction  of  stipend ;  and  all  the  cases  referred  to  by  the  pur- 
suers are  of  this  kind,  and  it  is  incompetent  for  us  to  go  farther ; 
and  farther  than  this,  we  cannot  even  look  into  the  proceedings 
of  Church  Courts  at  all.  The  result  of  all  the  cases  quoted  is 
just  this,  that  where  a  presbytery  has  judged  wrong  as  to  who 
had  the  civil  rights  of  presenting,  this  Court  will  not  recognise 
their  induction  of  the  wrong  presentee,  as  a  title  to  the  tempo- 
ralities, but  will  not  meddle  either  with  induction  itself,  or  with 
any  of  its  ecclesiastical  preliminaries;  whereas,  here,  the  ques- 
tion is  merely,  whether  the  Presbytery  acted  illegally  in  refus- 
ing to  examine  and  admit  a  presentee  to  the  oflQee  of  the  minis- 
try, the  Presbytery  having  admitted  the  right  of  patronage  and 
the  due  use  of  it,  but  merely  taking  the  steps  for  ascertaining 
the  fitness  of  the  presentee,  according  to  a  law  the  Church  had 
made  for  that  purpose.  It  is  said  that  the  requirement  of  the 
concurrence  to  the  call  is  a  substantial  rejection  of  the  right  of 
presentation,  except  so  concurred  in ;  but  I  think  this  as  much 
an  ecclesiastical  and  spiritual  act  as  the  requisite  examination 
by  the  Presbytery  of  the  presentee ;  and  the  same  answer  ap- 
plies to  the  plea,  that  the  veto  on  the  act  of  the  patron  makes 
his  right  precarion«,  and  thus  null ;  for  I  hold  the  concurrence 
of  the  people  to  be  an  ancient  necessary  preliminary  to  the  ad- 
mission of  a  presentee,  and  that  the  new  way  of  taking  dissents 
is  merely  a  regulation  of  that  proceeding.  The  presentee, 
however,  urged,  that  the  right  to  be  taken  on  trials,  and  (con- 
tingently) to  be  admitted,  was  an  inchoate  civil  right,  and  that 
the  Presbytery,  by  refusing  to  give  effect  to  it,  violated  a  civil 
obligation.  The  answer  is,  they  do  not  refuse  to  admit,  but 
only  insist  on  observing  their  own  rules.  The  proceeding  com- 
plained of  is  essentially  ecclesiastical ;  and  if  we  cannot  decern 
or  enforce  this,  because  it  is  a  spiritual  obligation,  how  can  we 
declare  it  to  be  an  obligation  at  all  ?  The  object  of  the  subse- 
<)uent  proceedings  is  to  ascertain  the  presentee's  fitness  to  mi- 
nister in  holy  things  in  the  parish  to  which  he  is  presented. 
Tbe  question  here  is,  have  the  Assembly,  in  the  Act  1834,  en- 
croached on  the  province  of  the  civil  courts?  I  think  they 
have  not,  even  though  they  may,  in  passing  the  Act,  have  acted 
injudiciously  and  beyond  their  powers.  Where  we  are  only 
asked  to  declare  that  a  wrong  has  been  done,  and  not  to  follow 
it  up  by  some  decerniture,  seems  also  to  me  without  precedent ; 
for  what  is  asked  for  this  presentee,  is  full  admission  to  the 
office  of  the  ministry :  surely  this  is  an  ecclesiastical  procedure. 
By  1592,  c.  117,  the  Legislature  has  provided  a  remedy  to  the 
patron,  if  the  Presbytery  unlawfully  refuse  to  admit  his  pre- 
sentee ;  and  as  the  presentation  is,  *'  so  long  as  he  (the  pre- 
sentee) shall  serve  the  cure,"  what  interest  has  he,  if  he  has 
never  begun  to  serve?  But  it  is  said,  that  the  procedure  here, 
though  ecclesiastical,  involved  the  civil  right  of  the  patron  so 
directly,  that  we  may  take  cognizance  of  it.  No  doubt  a  civil 
court  has  a  right  to  adjudicate  for  civil  purposes,  on  the  same 
facts  on  which  questions  peculiar  to  other  courts  may  arise ; 
but  in  this  case  the  civil  court  will  merely  disregard  the  proceed- 
ings of  such  other  courts,  and  will  not  preface  their  judgment 
by  declaring  the  previous  procedure  of  the  other  Courts  illegal, 
but  this  can  never  be  done,  except  where  it  is  necessary  for  the 
explication  of  some  civil  interest  directly  brought  for  judgment 
in  the  Court  where  the  question  arises,  and  it  can  only  be  al- 


lowed where  there  has  been  no  previous  adjudication  of  the 
proper  Court  for  trying  the  incidental  question,  or  where  there 
are  no  ready  means  of  obtaining  their  judgment,  and  where  the 
effect  of  the  decision  given  on  the  necessarily  assumed  jurisdic- 
tion can  never  extend  beyond  the  case  to  which  it  is  incidental: 
but  such  extensions  of  jurisdiction  can  never  be  permitted, 
where  there  has  been  already  a  judgment  of  the  proper  tribunal, 
to  whose  province  the  matter,  sua  natura,  belongs.  In  the  pre- 
sent case  there  was  a  final  judgment  of  the  Church  Court  in  an 
ecclesiastical  matter,  and  there  is  no  direct  civil  interest  on 
which  our  judgment  is  sought.  My  opinion  on  the  whole  mat- 
ter is,  that  when  the  Presbytery  have  once  rightly  sustained 
the  presentation  of  the  true  patron,  the  proceedings  of  the 
Presbytery  are  beyond  the  control,  and  out  of  the  jurisdiction 
of  the  civil  courts ;  and  I  reject  the  proposition,  that  if  Che  pro- 
ceedings of  tbe  Church  Courts  have  been  ultra  vires,  they  may 
be  declared  by  us  to  be  illegal ;  and  my  reasons  for  this  are, 
Ist,  The  redress  as  to  excess  or  illegality  is  in  Parliament ;  and, 
2r%,  That  the  proceedings  complained  of  were  not  ultra  vires 
of  the  General  Assembly  or  Presbytery.  The  dvil  court  has 
disregarded  the  induction  of  the  presentees  of  any  other  than 
the  lawful  patron ;  but  if  a  presentee  has  been  inducted,  he 
holds  the  spiritual  office,  though  he  may  not  be  entitled  to  the 
temporality,  and  thus  excludes  any  other  from  enjoying  it. 
Could  the  civil  court  judge  in  a  question  of  heresy,  and  declare 
the  Church's  interpretation  of  the  Confession  of  Faith  wrong, 
and  their  proceedings  thus  illegal  ?  When  a  Supreme  Court  is 
in  error,  the  remedy  is  in  the  Legislature,  as  no  system  of  mere 
jurisprudence  can  ever  afibrd  redress  for  this.  But  assuming 
that  the  judgment  complained  of  might  be  made  the  suhject  of 
declarator  here,  if  in  fact  it  was  ultra  vires  of  the  judicature 
which  pronounced  it,  I  come,  in  the  last  place,  to  consider 
whether  there  are  grounds  for  holding  that  the  proceeding  here 
was  truly  ultra  vires  of  the  Church  Courts  or  not ;  and  I  am 
humbly  of  opinion  that  it  was  not.  The  ground  for  the  oppo^ 
site  proposition,  I  understand,  is  the  provision  in  the  Acts  of 
1592  and  1711,  that  presbyteries  shall  be  bound  to  admit  the 
qualified  presentees  of  lau'ful  patrons ;  and  it  is  said,  that  the 
rejection  of  the  pursuer  in  this  case,  on  the  ground  of  the  dis- 
sents of  the  parishioners,  is  a  plain  violation  of  this  injunction. 
I  confess  I  think  this  a  very  narrow  ground  for  so  strong  an  in- 
ference. I  avoid  entering  into  the  question,  whether  this  parti- 
cular provision  of  the  Act  1592  can  be  held  to  be  now  existing', 
upon  a  fiiir  construction  of  the  two  Acts  of  1690,  c.  5,  and  c. 
23,  and  the  Act  1711,  because  I  am  satisfied  that  in  that  last 
Act  there  is  a  substantial  re-enactment  of  that  provision  of 
1592,  binding  and  obliging  presbyteries  to  admit  qualified  pre- 
sentees, as  they  ought  to  have  been  previously  admitted.  The 
true  question  then  is,  on  what  grounds  the  presbyteries  were 
entitled  to  refuse  admission,  after  they  had  rightly  sustained 
the  presentation  ?  And  first  of  all,  it  is  necessary,  as  the  pursuers 
rest  entirely  on  the  terms  of  these  statutory  provisions,  to  re- 
collect that  the  whole  provisions  of  the  Act  1567,  c.  7,  are  ex- 
pressly ratified,  and  consequently  re-enacted  b^  this  Statute  of 
1592 ;  that  is  to  say,  that  the  Act  1561,  c.  1,  is  there  expressly 
ratified,  in  all  its  heads,  and  one  of  these  is  the  ratification  of 
1567,  containing,  as  your  Lordships  are  aware,  the  important 
declaration,  that  where  a  presentee  is  rejected  bv  the  superin- 
tendents, (then  standing  in  place  of  presbyteries)  the  ultimate 
appeal  is  to  the  General  Assembly,  by  whose  decision  the  cause 
shall  take  end.  This  Statute  of  1567  was  therefore  revived  in 
all  its  heads  and  articles,  along  with  that  of  1592,  by  that  of 
1 690,  c.  5,  and  is  now  a  subsisting  enactment, — presbyteries 
being  only  substituted  for  superintendents  in  virtue  of  1592 ; 
and  although  the  point  has  not  been  so  fully  argued  to  us  as 
some  others,  I  am  of  opinion,  that  it  truly  applies  to  all  cases  in 
which  the  presbytery  actually  refuses  to  admit  a  presentee, 
whether  on  account  of  disquaUfications  disclosed  during  their 
own  examinations  of  him,  or  of  other  objections  which  arise  in 
the  course  of  their  ecclesiastical  proceedings,  subsequent  to  their 
sustaining  his  presentation ;  and  that  it  limits  the  right  of  ap- 
peal, in  fdl  such  cases,  to  the  church  judicatures  exclusively. 
I  am  satisfied,  however,  that  it  does  not  apply  to  cases  where 
the  presentation  itself  had  been  rejected  by  them,  on  the  ground 
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of  the  alleged  patron  not  being  truly  entitled  to  that  character. 
In  the  first  place,  because,  that  being  a  civil  right,  it  is  not  to 
be  presumed,  without  express  words,  that  it  was  intended  to 
leave  it  to  the  ecclesiastical  tribunals ;  and,  2d,  because  the 
words  of  the  Statute  plainly  assume  that,  in  the  cases  to  which 
it  applies,  the  title  of  the  patron  had  not  been  disputed,  and 
that  the  refusal  to  admit  his  presentee  had  been  rested  on 
grounds  arising  after  it  had  been  sustained.  In  this  way  the 
provision  of  the  Statute  is  just  and  reasonable ;  because  all 
such  grounds  must  have  arisen  in  the  course  of  a  proper  eccle- 
siastical proceeding,  and  were  properly  left,  therefore,  to  the 
adjudication  of  the  courts  ecclesiastical.  Considered  in  this 
view,  I  confess  I  am  unable  to  see  how  the  decisions  already  re- 
ferred to  can  be  said  to  be  inconsistent  with  this  construction, 
or  an  proving  that  the  Statute  itself  had  been  abrogated  bv  de- 
suetude. In  every  one  of  these  cases,  the  presbytery  had  ob- 
jected to  the  title  of  the  patron,  and  had  proceeded,  not  pro- 
perly on  any  objection  to  the  presentee,  but  on  an  erroneous 
judgment  of  their  own  on  the  civil  right  of  patronage.  It  was 
most  justly  held,  therefore,  that  this  could  be  no  bar  to  the 
civil  interests  of  parties,  according  to  justice,  and  it  was  conse- 
quently found,  that  in  these  cases,  the  patron's  right  of  retain- 
ing the  stipend,  under  1592,  was  continued  till  a  lawful  pre- 
sentee should  be  admitted.  But  I  am  not  aware  of  any  case 
whatever,  previous  to  the  present,  in  which  this  Court  has  been 
^sked  to  interfere,  where  a  presentee  was  rejected  on  grounds 
Altogether  apart  from  the  validity  of  his  presentation,  and  emerg- 
ing in  the  course  of  the  regular  ecclesiastical  proceedings  with 
a  view  to  his  ordination.  This  view  alone  might  be  sufficient 
for  the  decision  of  the  present  question ;  but  there  are  many 
other  things  in  the  Act  1592,  besides  its  embodying  the  Act 
1567,  Avhich  appear  to  me  to  show  very  clearly  that  the  very 
brief  provision  as  to  patronages  which  occurs  at  its  close,  must 
be  understood  as  qualified,  not  only  by  the  provisions  of  1567, 
but  by  a  reference  to  the  known  forms  and  order  of  proceeding 
in  such  matters,  then  established  in  practice,  or  as  might  be 
afterwards  introduced  by  the  Church,  and  sanctioned  by  open 
and  unchallenged  usage  in  that  department ;  and  that  the  rights 
and  privileges  of  the  Church,  as  acknowledged  and  acted  upon 
for  centuries,  would  be  greatly  narrowed  indeed,  if  it  should 
now  be  held  that  every  thing  was  tdlra  vires,  and  indefensible 
usurpation,  for  which  an  express  warrant  was  not  be  found  in 
th^  precise  words  of  the  Act  1592,  or  other  particular  Statute. 
The  whole  strain  of  the  Act,  and  many  particular  passages  in 
it,  as  well  as  unbroken  usage  since  its  date,  are  altogether  in- 
consistent with  such  a  doctrine  :  and  though  very  unwilling  to 
trespass  on  your  Lordships'  indulgence,  I  must  be  allowed  to 
refer  to  some  of  those  passages  which  appear  to  me  not  to  have 
yet  received  sufficient  consideration ;  (and  here  his  Lordship 
went  over  several  passages  in  the  Act,  and  concluded,  that  they 
.proved  plainly).  Is/,  That  the  jurisdiction  and  power  of  the 
General  Assembly  were  not  limited  by  any  specification  what- 
ever, but  left  on  a  general  reference  to  the  known  and  existing 
usage  of"  the  Church,  now  openlie  and  publicly  professed  in  this 
realm;"  2</,  That  it  had  a  general  power  to  make  ordinances 
binding  on  all  inferior  judicatures;  and,'^3(f,  To  "put  ordour 
to  all  matters  and  causes  ecclesiastical,  according  to  the  discip- 
line of  the  Kirk."  The  same  general  reference  to  existing 
usage,  as  the  true  measure  and  interpreter  of  these  legislative 
enactments,  is  to  be  found  in  the  Act  1690,  c.  5,  which  directs 
the  Generid  Assembly  to  take  the  necessary  steps  for  redressing 
all  evils  in  the  Church,  *'  according  to  the  custom  and  practice 
of  its  presbyterian  government  throughout  the  Idngdom ;"  while 
the  subsequent  Act  of  1690,  c.  23,  substantially  leaves  "  the 
calling  and  entry  of  ministers  to  be  determined  by  the  judgment 
of  the  presbyteries,"  without  any  special  directions.  But  the  most 
important  point,  which  arises  upon  the  construction  of  the  Sta- 
tutes relied  on,  is  that  already  stated  by  Lord  Fuller  ton,  as  to  the 
effect  of  that  remarkable  provision  in  the  leadingsection  of  the  10th 
of  Anne,  c  12;  by  which,  after  providing  that  the  right  of  pre- 
sentation given  to  heritors  and  elders  by  1690,  c.  23,  shall  cease, 
And  be  restored  to  the  former  patrons,  it  declares,  that  the 
presbyteries  shall  be  bound  to  admit  and  ordain  the  presentees 
of  such  patroqs,  "  in  the  same  manner  as  persons  presented  be- 


fore the  making  of  this  Act  ought  to  have  been  admitted."  I 
confess  it  appears  to  me  that  these  words  are  too  plain  to  ad- 
mit of  construction.  The  pursuers  say,  indeed,  that  instead  of 
"  before  the  making  of  this  Act,"  we  should  read,  "  before  the 
making  of  said  Act  1690,  c.  23 ;"  or  rather,  "  before  the  Resto- 
ration of  Episcopacy  in  1661."  But  this  is  evidently  altogether 
extravagant ;  nor  is  there  any  where,  I  believe,  an  example  of 
such  a  perversion  of  dear  and  ^unambiguous  expressions  being 
suggested.  But  the  manner  in  which  presentees  ought  to  have 
been  admitted  before  the  passing  of  the  Act  17 11,  could  only  be 
the  manner  in  which  they  were  directed  to  be  admitted  by  the 
Act  1690,  c.  23,  which  was  in  force  up  to  the  moment  of  thu 
making  of  that  last  Act :  And  the  inevitable  conclusion  is,  that 
though  the  right  of  presentation  was  transferred  Ceo  nomimj 
from  the  heritors  and  elders  to  the  old  patrons,  they  too  were 
now  to  propose  their  presentee  to  the  whole  congregation,  to  be 
approven  or  disapproven ;  and  that  in  case  of  disapproval,  the 
whole  matter  was  to  be  ordered  and  concluded  by  the  determi- 
nation of  the  presbytery.  I  am  aware  that  this  construction 
has  not  been  very  distinctly  maintained  by  the  defenders ;  snd 
but  very  slightly  considered,  indeed,  in  the  argument  for  the 
parties ;  and  we  have  been  assured  that  it  has  not  been  acted 
upon  or  adopted  in  the  practice  of  the  Church.  But  I  am  bouDd 
to  take  notice  of  the  clear  words,  as  they  appear  to  me,  of  a 
British  Statute,  which  cannot  fall  into  desuetude,  or  lose  any 
part  of  its  authority  by  any  opposite  usage.  It  may  be  said, 
indeed,  that  this  construction  is  inconsistent  with  the  Act  of 
Assembly  of  1834,  and  cannot  consist  with  its  validity.  Even 
if  it  were,  it  would  not  in  any  degree  obviate  the  objection  to 
our  jurisdiction,  the  whole  power  being  left  to  the  Church  Courts, 
on  this  interpretation,  at  least  as  much  as  on  any  other ;  and  it 
would  not  in  the  least  aid  the  actual  argument  of  the  pursuers 
on  the  merits,  which  rests  entirely  on  the  proposition,  that  no 
concurrence  of  the  people,  in  any  shape,  is  to  be  required,  nor 
any  thing  interposed  between  the  presentation  and  the  literary 
trials  of  the  presentee.  But  I  think  that  the  construction  in 
question  is  not  substantially  at  variance  with  the  Act  1834. 
It  is  no  doubt  provided  by  the  Act  1690,  that  the  disapprovers 
shall  give  in  their  reasons,  to  the  effect  that  the  Presbytery 
may  cognosce,  not  however  on  their  reasonableness,  but  "  on 
the  affair"  generally  ;  and  the  whole  "  ordering  of  the  admis- 
sion" is  left  absolutely  to  their  determination.  At  all  events, 
it  is  quite  plain  that  they  were  to  be  the  final  and  exclusive 
judges  of  the  reasons ;  and  I  must  hold,  that  they  were  eutitletl 
to  find  that  it  was  reason  enough  for  objecting  to  the  reception 
of  an  individual  as  parish  minister,  that  a  majority  of  the  con- 
gregation had  solemnly  declared  that  they  could  receive  no  edi< 
fication  from  his  ministry.  But  however  this  may  be,  and  com- 
ing back  to  the  plain  reference  to  established  usiige  in  the  ear- 
lier enactments,  I  am  of  opinion,  that  if  it  can  be  shown  that,  ac- 
cording to  all  the  acknowledged  standards  of  the  Church,  its 
ordinances,  and  Books  of  Discipline,  and  also  to  the  usage  of 
the  early  Christian  churches,  constantly  referred  to  in  these 
authorities,  it  had  always  been  held  that  no  one  could  be  in- 
truded on  a  congregation  contrary  to  their  will,  and  that  a  cer- 
tain concurrence  of  the  people  was  required  as  indispensable,  be- 
fore any  candidate  for  such  office  could  be  ordained  as  their 
pastor,  it  will  not  be  easy  to  hold  that,  under  the  general  clauses 
to  which  I  have  referred,  this  must  not  be  received  as  a  qualifi- 
cation of  the  brief  and  general  provision,  that  presbyteries  shall 
be  bound  to  admit  qualified  presentees.  They  are  bound  to  ad- 
mit them :  But  only  according  to  the  established  rules  and 
open  practice  of  the  Church ;  and  they  are  entitled  not  only  to 
judge  of  their  qualifications  for  the  holy  office  without  appeal, 
but  to  fix  what  shall  be  the  necessary  qualifications.  I  shall 
not  go  again  into  the  history  of  the  declarations  against  intrusion, 
and  the  necessity  of  concurrence,  already  so  fully  and  ably  dis- 
cussed by  Lord  Moncreiff.  I  incline  to  think  that  this  princi- 
ple, though  never  renounced  or  abandoned,  only  took  the  form 
and  the  name  of  a  call  after  1711 :  and  I  am  very  much  satis- 
fied upon  that  point,  by  the  learned  deductions  of  Lord  Medwyn. 
But  I  hold,  1st,  That  by  the  practice  of  one  hundred  and 
twenty  years,  such  a  concurrence,  and  in  that  form,  is  now  an 
indispeiisable  part  of  the  ecclesiastical  procedure,  towards  or- 
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dainiog  and  lettUng  of  a  pariflh  minister ;  2d,  That  the  Act  1834 
113  truly  a  mere  regulation  of  that  necessary  procedure ;  and,  3d, 
That  all  the  proceedings  subsequent  to  sustaining  the  presenta- 
tion, are  intended  for  the  one  purpose  of  ascertaining  the  quali- 
fications or  fitness  of  the  presentee  to  be  so  ordained  and  settled 
in  the  congregation,  and  are  therefore  within  the  exclusive 
province  of  the  Church,  on  the  most  rigorous  construction  of 
the  Statutes.  As  to  the  argument,  that  calls  are  unnecessary, 
and  that  this  is  settled  law  by  the  recent  practice  of  the  Church, 
1  refer  to  the  arguments  of  Lord  MoncreiiF.  It  seems  to  me 
clear,  that  the  Act  1834  is  merely  a  regulation  of  the  old  esta- 
blished proceeding  in  a  call ;  and  I  think  the  law  of  1834,  and 
the  proceedings  under  it,  are  not  ultra  vireB  of  the  Church,  Ist, 
Because  they  amounted  only  to  such  modifications  of  the  call  as 
were  plainly  within  their  competency ;  and  that  the  sustaining 
the  sufficiency  of  a  call  is  a  necessary  preliminary  to  any  valid 
ordination ;  and,  2d,  Because  I  think  the  qualities  in  the  pre- 
sentee, which,  though  not  specified,  or  separately  proved,  draw 
€m  him  the  deliberate  and  conscientious  dissents  of  a  majority  of 
the  congregation,  are  truly  disqualifications,  on  which  the  Pres- 
bytery is  entitled  to  decide,  in  the  very  terms  of  the  Statutes 
relied  on.  I  am  for  dismissing  the  declaratory  conclusions  as 
ineompetent ;  and  finding,  sepamtim,  that  the  Act  of  Assembly 
1834,  and  the  proceedings  of  the  Presbjrtery  in  the  execution 
of  it,  were  not  iUegal,  or  ultra  vires  of  these  ecclesiastical  au- 
thorities. 

Lord  Coekhum, — I  think  the  pursuers  are  barred  by  acquies- 
cence from  making  their  present  demand,  and  that  the  record 
is  not  so  constructed  as  to  justify  a  decision  on  the  only  point 
which  has  been  argued.  Separating  my  mind  firom  all  views  of 
expediency,  my  opinion  is,  Is/,  That  in  doing  what  the  Court 
is  now  asked  to  condemn,  the  defenders  were  acting  in  a  cha- 
racter, and  in  relation  to  a  matter,  in  which,  even  though  they 
were  wrong,  this  Court  has  no  jurisdiction  to  set  them  right ; 
Secondfy,  That,  though  the  Court  had  jurisdiction,  and  was 
entitled  to  review  their  proceedings,  what  they  did  was  legal, 
and  that,  therefore,  the  pursuers  are  not  entitled  to  any  re- 
dress, and  least  of  all  to  the  redress  which  they  now  seek. 
Patronage  was  fixed  as  the  law  in  1711,  and  it  has  been  prac- 
tically enforced  since  1750,  but  the  barrier  of  the  Church  has 
always  been  interposed  between  the  people  and  the  patron. 
The  Church  has  strong  powers,  and  the  legality  of  the  inter- 
ference of  the  civil  court  is  solved  when  these  are  ascertained. 
I  cannot  infer  that  all  power  is  to  be  withheld  from  the  Church, 
for  which  no  express  dause  in  an  Act  of  Parliament  can  be  pro- 
duced, while  I  admit  the  great  principle,  that  the  Church  de- 
rives all  its  power  from  the  State.  The  Act  1592,  c.  1 16,  first 
ratifies  **  the  libertie  of  the  trew  kirk,"  and  confirms  its  govern- 
ment by  sessions,  presbyteries,  synods,  and  assemblies;  and 
then  indicates — for  it  is  an  indication,  and  no  detailed  descrip- 
tion— the  powers  of  each.  The  presbyteries  are  authorised  to 
*•  make  constitutions  which  concerns  To  Prepon  in  the  kirk, 
for  a  decent  ordour  in  the  particular  kirk  where  they  govern  ;" 
for  which  purpose  *'  they  have  power  and  jurisdiction  in  their 
own  congregations  in  matters  ecclesiastical."  *'  Synods  have 
power  to  handle,  ordour,  and  redresse  all  things  omitted  or 
done  amiss  in  the  particular  assemblies."  The  General  Assem- 
bly is  empowered  "  to  make  ordinances ;"  and,  through  its  pres- 
byteries, the  church  in  general  is  **  to  put  ordour  to  all  maters 
and  causes  ecclesiastical  within  their  boundes."  And  to  enable 
them  to  do  so,  there  is  a  confirmation  *'  of  the  privilege  that 
God  has  given  to  the  spiritual  office-bearers  of  the  Kirk  con- 
cerning heads  of  religion,  maters  of  heresie,  excommunication, 
collation,  or  defunction  of  ministers."  And  the  only  rule  given 
for  the  guidance  or  the  limitation  of  these  powers,  is,  that  they 
are  always  to  proceed  '*  according  to  the  discipline  of  the  Kirk." 
These  powers  were  given  prospectively  and  permanently ;  and 
the  practice  has  shown  that  large  legislative  authority  was  con- 
ferred, where  the  matter  was  within  the  jurisdiction  of  the 
ecclesiastical  bodies,  besides  the  necessary  power  of  internal  re- 
gulation. This  has  been  exercised  by  prospective  regulations, 
which  it  can  compel  its  members  to  obey.  Without  this  indis- 
pensable right,  the  Church  would  not  now  have  existed.  The  Bar- 
rier Act,  requiring  the  consent  of  a  majority  of  presbyteries  to 


new  laws,  is  a  public  acknowledgment  of  the  legislative  power 
of  the  Church.  In  estimating  the  power  of  the  Church,  there- 
fore, we  are  not  to  look  only  at  the  statutory  words  of  its  an- 
cient source,  but  at  the  great  body  of  common  law  and  legisla- 
tive regulation  which  the  long  exercise  of  the  power  has  ac- 
cumulated. The  patron,  by  his  presentation,  gives  the  civil 
title  to  the  benefice.  The  collation,  which  imparts  the  title  to 
the  spiritual  office,  belongs  to  the  Church  (1567,  c  7,  1596,  c. 
1 16).  Now,  in  1834,  the  Assembly  passed  an  Act,  regulating 
a  particular  part  of  the  process  of  collation.  The  Presbytery  of 
Auchterarder  obeyed  this ;  and  the  substance  of  the  pursuers* 
demand  is,  that  the  Court  shall  pronounce  their  obedience  to 
have  been  illegal,  and  should  prescribe  to  the  Presbytery,  acting 
in  the  matter  of  collation,  what  it  is  to  do  hereafter.  There  is 
no  direct  matter  of  patrimonial  interest.  I  am  of  opinion  that 
this  is  the  very  case  for  which  the  Statute  1567  provides,  and 
that  the  only  remedy  is  by  appeal  to  the  higher  Church  Courts. 
It  is  a  spiritual  cause,  and  must  take  end  as  the  Assembly  shall 
decern  and  declare.  In  collation,  there  are  two  things  on  which 
the  Church  must  be  satisfied :  \st,  that  the  presentee  is  ade- 
quately called;  and,  2d,  that  he  is  qualified.  From  remote 
ages  there  has  always  been  a  reference  to  the  people,  and  the 
**  moderation  of  a  call"  is  now  an  indispensable  act  in  the  col- 
lation, and  though  for  a  period  its  efficacy  was  relaxed,  it  was 
never  even  attempted  to  be  struck  out  of  the  system.  For  the 
last  one  hundred  and  fifty  years,  no  minister  has  been  admitted 
without  a  call;  and  the  Act  1782  declares  "  that  the  modera- 
tion of  a  call  in  the  settlement  of  ministers,  is  agreeable  to  the 
immemorial  and  constitutional  practice  of  this  Church,  and 
ought  to  be  continued."  I  hold  the  call  as  part  of  the  colla- 
tion, and  under  the  exclusive  jurisdiction  and  control  of  the 
Church,  which  is  not  liable  to  the  review  of  the  civil  court  in 
the  matter  of  induction.  Your  Lordships  may  look  into  this 
matter,  though  spiritual,  as  into  any  other  matter,  in  so  far  as  is 
necessary  for  the  disposal  of  a  civil  interest.  But  there  is  no 
civil  interest  at  stake  in  this  first  conclusion ;  or  assuming  that 
there  is,  the  demand  is,  that  this  civil  interest,  whatever  it  be, 
shall  be  reached  by  your  Lordships  controlling  the  Church  in 
the  induction  itself;  and  particularly  in  that  part  of  it  which 
consists  of  the  call.  Let  the  Church  be  ever  so  wrong  in  what 
it  has  done,  I  have  no  idea  that  this  Court  has  the  power  to 
give  redress  by  taking  the  admission  out  of  the  hands  of  the 
Church ;  or  by  making  the  Church,  in  the  admission,  a  mere 
instrument  in  the  hands  of  this  Court.  The  case  of  qualifica- 
tion stands  in  the  same  situation.  It  is  not  denied  that  by  Sta- 
tute the  Church  is  the  sole  judge  of  this,  but  it  is  maintained 
that  qualification  includes  nothing  but  the  literature,  morals, 
and  doctrine  of  the  presentee.  I  know  no  authority  for  such 
restriction.  Even  with  regard  to  the  personal  qualities  of  the 
man,  there  is  no  enumeration  in  any  Act  of  Parliament  of  what 
shall  be  required.  All  this  is  left  entirely  to  the  Church ;  the 
only  rule  given  is,  that  the  Church  must  be  satisfied.  The 
duty  devolved  upon  it  is  to  ascertain  whether  he  be  fit  for  the 
particukr  cure.  The  Statute  1561,  c.  102,  imposes  this  limita- 
tion on  the  rights  of  patrons,  that  they  must  present  '*  in  favour 
of  able  and  qualified  ministers,  apt  and  able  to  enter  into  that 
function,  and  to  discharge  the  duty  thereof."  The  Act  of  As- 
sembly 1638  shows  what  was  meant  by  this ;  because  it  de- 
clares that  "  men  may  be  found  meet  for  some  places  who  are 
not  meet  for  others ;"  and  it  directs  presentees  to  be  examined 
with  reference  to  this  drcumstance,  a  circumstance  entirely  ex- 
ternal to  the  individual.  Another  Act  of  the  Assembly,  in 
1711,  informs  *'  the  heritors,  elders,  heads  of  families,  or  per- 
sons of  good  reputation  in  the  parish,"  that  under  the  law,  as 
it  is,  they  are  entitled  to  ohgect  *'  against  the  person  to  be 
settled,  as  to  his  orthodoxy,  Uterature,  life,  and  conversation, 
or  other  ministerial  qualification."  But,  indeed,  there  needs 
no  other  authority  beyond  the  mere  words  of  all  presenta- 
tions. The  Act  in  question  only  requires  the  Presbytery  to 
induct  Mr  Young,  after  **  having  found  him  fit  and  quali- 
fied for  the  function  of  the  ministry  at  the  said  church  of  Auch- 
terarder." It  was  argued  that  the  Presbjrtery  failed  to  perform 
its  duty,  and  that  that  ^lure  was  a  civil  wrong.  I  think,  how- 
erer,  the  Presbytery  did  perform  its  duty ;  but,  assuming  that 
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it  did  not,  I  can  see  no  title  this  Court  has  to  interfere.  I  con- 
ceive the  pursuers  to  have  completely  failed  in  showing  any  de- 
cided case  warranting  what  they  claim.  In  every  one  of  the 
cases  of  Culross,  Dunse,  Lanark,  Auchtermuchty,  and  Kiltar- 
lity,  it  was  the  patronage,  or  the  temporalities  of  the  benefice, 
that  formed  the  subject  of  dispute ;  and  in  none  of  them  was  it 
proposed  to  affect  the  temporalities,  as  it  is  here,  by  controlling 
the  induction.  The  two  cases  of  Auchtermuchty  and  of  Dunse 
bring  out  the  true  principle  fully  and  clearly.  In  Auchter- 
muchty (14th  February  1735)  what  was  found  was,  "  that  the 
right  to  a  stipend  is  a  dvil  right,  and  therefore  that  the  Court 
have  a  power  to  cognosce  and  determine  upon  the  legality  of 
the  admission  of  ministers  ad  hvnc  effedum,  whether  the  per- 
son admitted  shall  have  a  right  to  the  stipend  or  not.*'  The 
Court  did  not  go  the  least  beyond  the  strictly  patrimonial  mat- 
ter ;  and  even  this  it  did  not  attempt  to  reach  by  prescribing 
to  the  Church  whether  or  how  it  was  to  induct.  This  last 
step  was  urged  upon  the  Court  in  the  subsequent  case  of  Dunse 
(25th  February  1749) ;  and  though  not  formally  stated  in  an 
interlocutor,  as  the  principles  of  decisions  seldom  are,  it  is  re- 
ported by  Lord  Monboddo,  an  accurate  and  learned  observer 
of  the  proceedings  of  the  Court,  that  there  were  two  things 
"  which  the  Lords  did  not  meddle  with."  One  of  these  was, 
*'  that  the  presbytery  ought  to  be  discharged  to  moderate  a  call 
at  large,  or  settle  any  other  man ;  because  that  was  interfer- 
ing Mrith  the  power  of  ordination,  or  the  internal  policy  of 
the  Church,  with  which  the  Lords  thought  that  they  had  no- 
thing to  do."  I  cannot  distinguish  this  from  the  present  case. 
And  the  operation  of  the  same  principle  is  discernible  in  the 
case  of  M'Culloch  v,  Allan,  26th  November  1793,  where  a 
presbytery  having  found  a  schoolmaster  qualified,  your  Lord- 
ships* predecessors  found  that  an  appeal  lay  to  the  Court  of 
Session ;  but  the  House  of  Lords  reversed  the  judgment,  ex- 
pressly on  the  ground  that  the  examination  of  schoolmasters 
being  a  purely  ecclesiastical  act,  the  only  power  of  review  was 
in  the  higher  Church  Courts.  The  Faculty  report  of  the  case 
of  Dundas,  15th  May  1795,  makes  the  Court  decern  *'  in 
terms  of  the  libel.'*  But  this,  as  stated  by  Bell  in  bis  report 
(folio,  p.  169),  and  as  proved  by  the  record,  is  a  mistake. 
The  Court  only  decided  in  terms  of  the  declaratory  conclu- 
sions ;  **  which  conclusions  were,  that  the  presbytery,  which 
bad  illegally  rejected  a  presentation,  should  give  due  obe- 
dience" to  it,  "  according  to  the  rules  of  the  Church."  What 
these  were,  it  is  not  attempted  to  be  decided  or  considered ; 
nor  is  there  the  very  slightest  indication  that  the  Court  held 
itself  warranted  to  instruct  the  presbytery  as  to  the  course  of 
proceeding  by  which  its  duty  of  collating  was  to  be  performed. 
I  can  make  no  application  whatever  of  the  powers  of  the  Court, 
in  controlling  corporations  in  the  admission  of  candidates,  to 
this  question.  Because,  in  the  first  place,  I  really  do  not  think 
that  the  Church  of  Scotland  is  a  mere  corporation ;  and  in  the 
second  place,  though  it  were,  it  would  be  a  corporation  on  which 
the  law  has  imposed  the  duty  of  declaring  the  qualifications  of 
its  new  members,  and  the  forms  of  admitting  them,  to  the  ex- 
clusion of  all  other  powers,  and  particularly  to  the  jealous  ex- 
clusion of  the  civil  power.  Thinking  that  the  particular  matter 
now  sought  to  be  declared  is  beyond  our  power,  I  am  not  much 
disposed  to  make  the  opposite  supposition,  and  to  go  into  the 
case  upon  its  merits.  But  I  must  say  in  general,  that  I  can  dis- 
cover no  illegality  in  the  Act  of  Assembly  of  1834,  and  conse- 
quently none  in  the  presbytery's  obeying  it.  So  that,  though 
we  had  jurisdiction,  there  is  no  ground  for  our  interference. 

Lord  Cuninghame  differed  from  the  Judges  who  had  spoken 
last,  and  concurred  with  the  majority  of  the  Court.  I  consider 
the  summons,  as  amended,  to  be  a  writ  satisfying  the  strictest 
forms  of  our  law,  in  setting  forth  the  nature  of  the  wrong  com- 
plained of  by  the  pursuers  with  reasonable  fullness  and  preci- 
sion, notwithstanding  the  objections  that  have  been  raised  to  it 
as  imperfect.  It  has  been  said,  that  the  subsumption  does  not 
•et  forth  the  particular  Statute  among  those  libelled  on,  under 
which  it  is  maintained  to  have  been  incumbent  on  the  Presby- 
tery to  take  trial  of  the  presentee's  qualifications.  But  the  an- 
swer to  this  is  obvious,  that  the  whole  civil  Statutes  from  1567 
to  1711,  by  which  the  rights  of  patrons^  according  to  the  pur- 


suers,  are  constituted,  are  recited  in  the  outset  of  the  summons ; 
and,  as  they  either  give  that  particular  right  expressly  or  by  the 
most  plain  implication  to  the  Presbytery,  it  would  have  been 
unnecessary  and  unusual,  by  our  forms,  again  to  quote  it  in  any 
subsequent  part  of  the  summons.  Next,  it  is  objected  that 
nothing  is  said  as  to  the  illegality  of  calls  as  an  ecclesiastical 
proceeding,  or  the  incompetency  of  the  Veto  Act.  But  this 
would  have  been  alike  superfluous  and  improper.  These  mat- 
ters formed  no  part  of  the  pursuers'  case,  but  were  first  brought 
forward  as  the  groundwork  of  the  pleas  in  defence,  which  the 
pursuers,  according  to  every  system  of  pleading,  were  entitled 
to  meet  by  the  rejoinder  suggested  by  such  pleas,  as  to  their 
competency  and  relevancy.  The  pursuers  were  not  bound  to 
anticipate  in  their  summons  all  the  pleas  to  be  raised  by  the 
defenders  in  answer  to  the  action.  The  contrary  would  be 
manifestly  inconsistent  >vith  e very-day  practice.  So  also  in 
England  the  system  of  pleading  is  similar,  as  in  the  reci>nt  case 
of  Stockdale, — when  he  brought  an  action  against  the  printer  of 
the  House  of  Commons  for  libel,  the  plea  as  to  the  right  and 
privilege  of  the  house  to  protect  their  officers  and  others  from 
all  responsibility  when  acting  under  their  orders,  was  raiwd 
collaterally  and  incidentally  on  the  defence  alone,  and  neither 
was,  nor  could  be  anticipated  by  the  plaintiff.  In  every  view, 
therefore,  the  summons  is  correct  and  regular;  and  upon  it  and 
the  record,  the  parties  have  competently  joined  issue  on  all  the 
questions  on  which  the  Court  has  deliberated.  Before  entering 
on  these,  however,  it  is  necessary  to  notice  the  plea  of  homolo- 
gation, hardly  touched  on  by  the  counsel,  but  much  pressed  by 
one  of  the  Judges.  But  there  seems  to  me  no  room  for  this 
plea.  Homologation  is  a  plea  of  waiver,  which  may  in  some 
rare  cases  be  urged  by  one  private  party  against  another,  but 
can  never  be  applied  as  between  a  party  and  public  function- 
aries dealing  with  a  legal  right  presented  to  them  for  execution. 
Waiver  cannot  be  presumed  in  such  a  case.  Though  the  party 
may  endeavour  to  show,  in  the  first  place,  that  his  case  does 
not  fall  within  their  rules,  as  alleged  by  themsnlves,  in  doing  so 
he  makes  no  implied  surrender,  and  the  ultimate  rejection  of 
his  right  by  the  public  body  will  still  be  exposed  to  every  com- 
petent ground  of  challenge.  Two  questions  arise  out  of  this 
case :  Ist,  as  to  whether  the  Presbytery  acted  within  their  legal 
powers;  and,  2d,  as  to  the  jurisdiction  of  the  Court  of  Session 
to  sustain  this  action  of  declarator.  1.  The  pursuers*  case  ap- 
pears to  me  to  lie  not  only  supported  by  every  sound  rule  of 
construction  applicable  to  the  Statutes  on  which  it  is  rested, 
but  confirmed  by  all  the  light  derived  from  history,  both 
at  the  period  of  the  Reformation,  and  at  every  succeeding 
era.  It  is  uncertain  when  patronage  was  first  introduced  into 
Scotland,  but  it  was  certainly  recognised  for  many  centuries 
prior  to  the  Reformation.  The  law  then  was,  that  the  patron 
was  required  to  present,  within  four  months  after  the  vacancy, 
a  person  **  qualified  in  literature,  life  and  manners  :*'  R^. 
Majest.  B.  L  c.  2,  §  3;  Balfour's  Practicks,  p.  501.  The»e 
authorities  show  the  recognised  meaning  of  the  terms  **  qualified 
presentee,"  from  the  most  ancient  period.  At  the  Reforma- 
tion, claims  were  put  forth  in  the  First  Book  of  Discipline, 
drawn  up  in  1560,  and  afterwards  in  the  Second  in  1578,  that 
the  election  of  ministers  should  be  in  the  congregations.  Bat 
the  First  Book  of  Discipline  was  never  sanctioned  at  all  by  the 
Legislature,  nor  was  the  Second  in  that  particular.  On  the 
contrary,  by  Statute  1567,  c.  7,  the  presentation  of  laidc  pa- 
tronages was  expressly  reserved,  the  patron  being  bound  to  pre- 
sent a  qualified  person  within  six  months  of  the  vacancy.  The 
subsequent  clause  of  this  Statute,  that  there  should  be  an  appeal 
in  case  of  the  rejection  of  a  qualified  presentee  by  the  superin- 
tendents of  the  Kirk,  his  Lordship  concurred  with  the  majority 
in  thinking  that  it  applied  only  to  the  qualifications  of  presentees 
or  candidates  for  license.  Next,  there  was  the  Statute  1592, 
by  which  presbyteries  were  **  bound  and  astricted  to  receive 
and  admit  whatsomever  qualified  minister  is  presented  be  his 
Majesty  or  laic  patron,"  and  which  does  not  contain  a  word  ss 
to  the  necessity  of  the  consent  of  the  congregation.  Nor  can  it 
be  supposed  that  the  term  **  qualified,"  well  known  in  the 
ancient  records  of  Scottish  law,  and  to  which  only  one  signifi- 
cation had  been  offered  for  ages,  was  used  in  this  Statute  in 
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any  new  or  undefined  sense,  or  had  reference  then  more  than 
of  old  to  any  thing  else  than  the  qualities  and  accomplishments 
of  the  individual  presented.    Hence,  if  these  he  unexceptionable, 
the  presentee  s  legal  right  under  this  Statute  is  complete  and 
insuperable.     And  this  Act,  though  repealed  as  to  patronage 
for  the  short  interval  between  1690  and  1711,  was  in  substance 
revived  by  the  British  Act  of  1711,  which  uses  the  same  ex- 
pression of  '^  qualified  ministers,"  th^  import  of  which,  in  the 
legal  and  statutory  language  of  England  or  of  Great  Britain, 
at  the  date  of  this  Statute,  was  as  clearly  and  incontestibly 
fixed  as  it  was  in  the  ancient  language  of  Scotland.      The 
grounds  on  which  these  Statutes  have  been  disregarded  in  the 
present  case,  resolve  into  two  objections  to  the  presentee ;  that 
he  was  not  qualified,  as  not  being  acceptable  to  the  people ;  and 
tben,  that  as  he  could  not  obtain  the  ecclesiastical  requisite  of  a 
call  in  the  terms  required  by  the  laws  of  the  Church,  the  Pres- 
bytery were  entitled  to  reject  him,  under  the  powers  given  them 
by  Statute  to  collate  and  induct  ministers.     (1.)  But  there  are 
no  termini  habiUs  for  pleading  the  first  of  these  grounds  in  the 
present  question,  as  the  presentee  was  never  taken  on  trial. 
Besides,  such  an  interpretation  of  the  term  '*  qualified,'*  is  con- 
trary to  the  bona  fide  sense  and  intention  of  the  Acts  1592  and 
1711.     (2.)  Neither  were  the  Church  Courts  justified  by  any 
law  which  is  binding  on  the  Court  of  Session,  in  making  the 
fate  of  the  pursuers'  presentation  depend  on  what  is  termed  the 
call,  in  any  form,  and  still  less  in  the  form  of  call  required  in  the 
present  instance.     As  to  the  origin  of  calls,  his  Lordship  con- 
curred generally  in  the  statement  given  by  Lord  Mackenzie. 
There  was  no  such  proceeding  prior  to  the  induction  of  minis- 
ters in  the  Catholic  Church.     It  sprung  up  in  the  unsettled 
times  immediately  after  the  Reformation,  when  the  claim  of  the 
people  to  the  election  of  ministers  was  maintained.     But  after 
the  rights  of  patrons  were  recognised  in  1592,  the  form  of  a  call 
by  the  people  was  superfluous,  and  virtually  excluded ;  so  that, 
even  if  it  could  be  shown  that  the  Church  Courts  had,  of  their 
own  authority,  introduced  or  kept  up  forms  calculated  to  inter- 
fere with  patronage,  as  established  by  the  Legislature,  no  effect 
could  be  given  to  them.     The  Church  Courts  could  not  claim 
the  benefit  of  the  Act  1592,  in  so  far  as  it  was  favourable  to 
them,  and  deny  its  authority,  in  so  fiir  as  it  limited  their  claims. 
There  is  evidence,  indeed,  that  they  were  dissatisfied  with  the 
provision  of  the  Legislature  as  to  patronage,  and  the  acts  of 
various  General  Assemblies  have  been  referred  to  subsequent 
to  1592,  as  showing  that  the  consent  of  the  people  was  con- 
sidered necessary  to  the  induction  of  ministers.     But  such  acts, 
as  in  violation  of  the  civil  Statute,  could  have  no  effect  to 
diminish  or  impair  the  right  of  patronage;  nor  was  it  even  then 
ever  maintained  that  the  people  were  entitled  to  dissent  from 
the  presentee's  induction  without  cause.     All  this,  however, 
was  in  a  great  measure  superseded  by  Statute  1690,  c.  23,  con- 
cerning patronages.     This  Act  did  not  abolish  patronages,  but 
vested  them  in  a  particular  body.     The  heritors  and  elders  of 
each  parish,  as  constituting  a  sort  of  corporation  quoad  hoe, 
were  authorised,  when  vacancies  occurred,  to  propose  a  person 
to  the  whole  congregation,  to  be  either  approven  or  disapproven 
of  by  them.     But  the  Statute  enacted :   "  If  they  disapprove, 
that  the  disapprovers  give  in  their  reasons,  to  the  effect  the 
affair  may  be  cognosced  upon  by  the  presbytery  of  the  bounds, 
at  whose  judgment,  and  by  whose  determination,  the  calling 
and  entry  of  a  particular  minister  is  to  be  ordered  and  con- 
cluded."    Thus,  no  such  privilege  as  a  dissent  without  cause 
was  either  claimed  for,  or  conferred  on  the  congregation,  at  the 
time  of  the  Revolution ;  and  the  only  call,  of  this  limited  de- 
scription, which  the  Kirk  had  any  right  to  enforce,  was  directly 
abolished  by  Statute  1711,  c.  12,  restoring  patronages  to  the 
former  patrons.     Under  the  Act  1690,  when  a  minister  had 
been  nominated  by  the  heritors  and  elders  to  the  congregation, 
and  the  latter  had  concurred  in  a  call  to  the  nominee,  his  pre- 
sentment to  the  presbytery  was  complete,  and  no  reference  was 
thereafter  made  to  the  congregation  as  to  the  settlement,  un- 
less, perhaps,  that,  on  serving  the  edict,  any  person  might  even 
then  object  as  for  cause.     Such  having  been  the  procedure 
under  the  Act  1690,  the  effect  of  the  Act  1711   was  to  abolish 
every  form  of  call,  by  siibstituting  the  ancient  patron  in  place 


of  the  heritors  and  elders ;  and  whereas  formerly  the  present- 
ment to  the  presbytery  was  by  nomination  and  call,  it  was  now 
to  be  by  the  deed  of  the  patron.    The  Statute  1711  is  a  British 
Statute,  which  never  goes  into  desuetude ;  and  it  would  be  very 
extraordinary  indeed  if  the  Church  Courts  could,  of  their  own 
authority,  make  any  regulation  directly  to  repeal  or  materially 
to  abridge  the  civil  rights  given  by  that  Statute.     They  no 
doubt  kept  up  the  old  form  of  calls  as  a,  protestatio  contra  legem  ; 
but  in  no  instance  was  it  seriously  maintained  in  the  civil  court, 
since  1711,  that  the  right  of  patronage  could  be  restrained  by 
it.    If  this  be  the  case  as  to  calls  in  general,  it  applies  still  more 
to  the   Veto  Act,  which  was  a  direct  encroachment  on,  if  not 
an  entire  annihilation  of  the  civil  rights  of  the  patron,  as  consti* 
tuted  by  Statute.     It  virtually  attached  a  condition  to  the  oper- 
ation of  presentations,  which  the  Statute  not  only  did  not  au- 
thorise, but  excluded  by  the  repeal  of  the  former  law.     And 
the  privilege  thereby  conferred  on   congregations  was  of   a 
larger  and  more  irresponsible  kind  than  that  which  they  pos- 
sessed under  the  Act  1690,  and  which  was  expressly  repealed 
and  taken  away  by  the  Act  171 L     Instead  of  liberty  to  object 
on  cause  shown,  simple  dissent,  without  reason  assigned,  was 
rendered  sufficient  to  quash  the  presentation.     This  was  both 
ukra  uires  of  the  Church  Courts,  and  was  a  direct,  and  not  an 
incidental  encroachment  on  the  civil  rights  of  the  patrons.    But 
it  is  said  that  the  call  is  a  part  of  an  ecclesiastical  process,  and 
so  may  be  settled  as  the  Supreme  Ecclesiastical  Assembly  may 
think  fit,  without  any  competent  appeal  to  the  dvil  court.    But 
even  if  it  were  solely  an  ecclesiasticd  proceeding,  it  could  not  be 
competently  enforced  by  the  Church  Courts,  to  the  effect  of  en- 
abling them  to  evade  the  express  conditions  of  the  Statute,  under 
which  the  present  system  of  church  government  itself  was  esta- 
blished.    The  Klirk  could  not,  any  more  than  a  private  party, 
do  that  per  ambages,  and  under  the  disguise  of  an  ecclesiastical 
regulation,  which  they  could  not  do  directly  in  their  delibera- 
tive or  administrative  capacity.     Nor  is  it  enough  to  say  that  a 
patron's  right  may  be  often  encroached  on  by  regulations  of  the 
Church  Courts,  which  will  narrow  their  choice  of  presentees ; 
as,  for  instance,  by  the  Church  Court  requiring  a  higher  standard 
of  education.     For  this  is  an  incidental  disadvantage  to  the  pa- 
trons, and  flows  necessarily  from  the  exercise  of  those  powers 
which  the  Statute  has  expressly  conferred  on  the  Church  Courts 
as  to  the  trial  and  admission  of  ministers.     But  farther,  it  is  by 
no  means  clear  that  the  call  is  a  mere  ecclesiastical  proceeding ; 
at  least,  if  it  be  so,  it  is  an  ecclesiastical  proceeding  under  the 
control  of  the  civil  power.     It  was  first  conferred  by  aii  Act  of 
the  civil  Legislature  in  1690,  and  so  far  was  not  of  ecclesiastical 
authority.      But  the  same  Legislature  which  conferred  that 
power,  took  it  away  in  1711 ;  and  the  Kirk  virtually  acquiesced 
for  one  hundred  and  twenty  years  in  its  rescindment.     The 
Kirk  could  not,  therefore,  by  its  own  authority,  restore  to  the 
people  that  right  of  concurrence  which  the  Legislature  took 
away.     The  Kirk  received  large  endowments  and  provisions 
under  its  establishment,  one  of  the  conditions  of  which  was, 
that  its  ministers  should  be  named  by  the  ancient  patrons. 
Hence  it  would  be  incompetent  for  any  authority,  short  of  the 
civil  legislature  by  which  the  body  was  originadly  recognised 
and  established,  to  make  any  alterations  in  its  constituent  ele- 
ments.   2.  Holding,  then,  that  the  Presbytery  rejected  the  pre- 
sentee in  obedience  to  a  law  which  is  illegal  and  contrary  to 
the  subsisting  civil  Statutes  of  the  realm,  whereby  the  pur- 
suers are  deprived  of  valuable  patrimonial  interests,  on  every 
principle  of  law  and  justice  there  must  be  redress  for  such 
a  wrong.     As  the  preliminary  step  to  this  redress,  whatever 
the  precise  form  of  it  may  be,  the  pursuers  are  entitled  to  a 
decree,  ascertaining  the  wrong,  as  prayed  for,  in  terms  of  the 
declaratory  conclusions  of  the  summons.     For  both  pursuers 
have  been  injured  in  their  several  rights,  and  though  the  maxim 
is  trite,  it  is  no  less  true,  that  there  can  be  no  wrong  without 
a  remedy ;  and  this  remedy,  if  there  be  any  here  at  all,  must  be 
afforded  by  the  Supreme  Civil  Court.     An  action  of  declarator 
is  peculiarly  appropriate  to  the  present  case,  as  the  Presbytery, 
acting  in  obedience  to  a  superior  body  of  their  own  establish- 
ment, were  entitled  to  pause  till  the  law,  if  challenged,  were 
ascertained  by  competent  authority.     But  it  is  contended  that 
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this  action  is  incompetent,  because  it  sets  forth  on  its  face  an 
alleged  error  in  an  ecclesiastical  proceeding,  cognizable  only  by 
tbe  Church  Court,  and  raises  no  question  of  civil  right  compe- 
tent in  tbe  civil  court.  But,  as  already  stated,  it  cannot  be 
conceded  that  the  whole  duty  devolved  on  presbyteries,  in  the 
admission  of  qualified  ministers,  is  so  purely  ecclesiastical,  that 
no  neglect  or  refusal  to  fulfil  it  will  infer  any  civil  responsibility. 
If  tbe  reception  and  admission  of  presentees,  to  which  presby- 
teries are  bound  by  civil  Statutes,  are  withheld  contumaciously 
or  on  illegal  grounds,  this  is  not  exclusively  an  ecclesiastical 
cause,  of  which  the  civil  court  cannot  take  cognizance  in  any 
shape,  or  to  any  effect.  On  the  contrary,  it  is  a  proposition 
admitting  of  few  exceptions,  that  where  public  functionaries 
are  directed  by  civil  Statutes  to  do  or  perform  particular  pub- 
lic duties,  and  when  these  are  not  executed  on  grounds  not 
sustainable  in  law,  the  parties  thereby  injured  are  entitled  to 
declarator  from  the  civil  court,  declaring  and  ascertaining  the 
breach  of  the  Statute.  Again,  the  present  action  is  said  to 
be  incompetent,  because  no  available  redress  can  ever  be 
given  to  the  pursuers  by  any  civil  court,  let  the  result  of  the 
declarator  be  what  it  may.  But  even  if  this  were  the  case, 
and  Parliament  alone  could  give  redress  in  the  circumstances, 
still  this  action  would  be  proper,  in  order  to  show  that  the 
resources  of  the  law  had  been  tried  and  exhausted.  And 
indeed,  if  the  declarator  were  to  be  fruitless,  there  would  be 
less  interest  in  the  defenders  to  oppose  it.  But  it  would  be  a 
bold  proposition  to  maintain,  that  if  the  decree  of  declarator 
now  asked  were  affirmed  in  the  High  Court  of  Appeal,  no  re- 
paration would  be  claimable,  on  the  established  principles  of 
law,  by  the  presentee,  from  those  to  whom  his  wrong  is  im- 
putable. On  the  exact  remedy  it  would  be  at  present  super- 
fluous to  speculate,  and  almost  indecorous,  as  presupposing  the 
continued  disregard  by  the  Church  Court  of  the  law  as  finally 
pronounced  by  the  highest  judicature  of  the  land.  It  may  how- 
ever be  stated,  that  though  the  presbytery  might  not  be  charge- 
able by  horning  to  give  specific  implement  by  induction,  still, 
as  infringing  a  civil  Statute  from  which  great  patrimonial  loss 
has  ensued,  tbey  would  be  subject  to  the  hazard  of  a  serious 
claim,  ad  id  quod  interest.  His  Lordship  then  referred  to  the 
case  of  Ramsay  v.  Heritors  of  Corstorphine,  lOth  March  1812, 
as  supporting  his  views  of  the  jurisdiction  of  the  Court  of  Ses- 
sion in  this  case.  There,  in  the  case  of  a  schoolmaster,  a  pres- 
bytery had  incompetently  refused  to  proceed  with  a  statutory 
duty,  ond  were  directed  by  the  Supreme  Civil  Court  forthwith 
to  execute  the  Statute.  If  the  presbytery  had  proceeded  with 
the  merits  in  that  case,  there  would  have  been  no  appeal.  Nor 
docs  the  circumstance  of  the  appeal  to  the  higher  Church  Courts 
having  been  excluded,  make  any  difference ;  that  was  only  as  to 
the  review  of  the  merits,  and  probably  would  not  have  pre- 
vented the  Synod  and  Assembly  from  directing  the  Statute  to 
be  put  in  execution.  With  regard  to  the  earlier  coses  referred 
to,  it  is  unnecessary  to  say  more  in  addition  to  what  has  been 
already  stated.  Though  concurring  with  Lord  Jeffrey,  that 
none  of  them  came  before  the  Court  of  Session  in  the  same 
stage,  or  under  the  same  circumstances  with  this  case,  they 
nevertheless  afford  sufficient  authority  to  support  the  present 
action.  The  cases  in  the  Church  Courts  since  1711,  are  of  no 
value  OS  authorities  in  opposition  to  the  dvil  Statute.  They  truly 
go  no  farther  than  the  Acts  of  Assembly  in  1736  and  1782, 
which  appear  never  to  have  been  acted  upon  where  parties  were 
disposed,  or  could  afford  to  assert  their  legal  rights.  They 
were  mere  declarations  by  the  Kirk  as  to  what  they  conceived 
to  be  their  own  law,  in  opposition  to  Statutes  which  must  be 
respected  by  the  Court  of  Session.  On  the  whole,  the  Court 
has  jurisdiction  in  this  case;  and  there  seems  no  other  mode 
so  proper  and  convenient  for  extricating  the  dvil  rights  of  parties, 
constituted  by  express  Statute,  as  by  entertaining  this  action  of 
declarator. 

The  Court  accordingly,  by  a  majority  of  eight  to 
five,  pronounced  the  following  judgment : 

"  The  Lords  of  the  First  Division  having  considered  the 
cases  for  the  Earl  of  Kinnoull  and  the  Reverend  Robert  Young, 
ond  for  the  Presbytery  of  Auchterarder,  with  the  record  and 


productions,  and  additional  plea  in  defence  admitted  to  the  re- 
cord, and  heard  counsel  for  the  said  parties  at  great  length,  in 
presence  of  the  Judges  of  the  Second  Division  and  Lords  Ordi' 
nary,  and  having  heard  tbe  opinions  of  the  said  Judges ;  They, 
in  terms  of  the  opinions  of  the  majority  of  the  Judges,  repel  the 
objections  to  the  jurisdiction  of  the  Court,  and  to  the  compe- 
tency of  the  action  as  directed  against  the  Presbytery :  Further, 
repel  the  plea,  in  defence,  of  acquiescence :  Find,  that  the  Earl 
of  Kinnoull  has  legally,  validly,  and  effectually  exerdsed  his 
right  as  patron  of  the  church  and  parish  of  Auchterarder,  by 
presenting  the  pursuer,  the  said  Robert  Young,  to  the  said 
church  and  parish :  Find  that  the  defenders,  the  Presbytery  of 
Auchterarder,  did  refuse,  and  continue  to  refuse,  to  take  trial 
of  the  qualifications  of  the  said  Robert  Young,  and  have  re- 
jected him,  as  presentee  to  the  said  church  and  parish,  on  the 
sole  ground  (as  they  admit  on  the  record),  that  a  nBajority  of 
the  male  heads  of  families,  communicants  in  the  said  parish, 
have  dissented,  without  any  reason  assigned  from  his  admission 
as  minister :  Find  that  the  said  Presbytery  in  so  doing  hare 
acted  to  the  hurt  and  prejudice  of  the  said  pursuers,  illegally, 
and  in  violation  of  their  duty,  and  contrary  to  the  provisions  of 
certain  Statutes  libelled  on,  and,  in  particular,  contrary  to  tbe 
provisions  of  the  Statute  of  10  Anne,  c.  12,  entituled  '*  an  Act 
to  restore  patrons  to  their  ancient  rights  of  presenting  ministers 
to  the  churches  vacant  in  that  part  of  Great  Britain  railed  Scot- 
land;" in  so  &r  repel  the  defences  stated  on  the  part  of  the 
Presbytery,  and  decern  and  declare  accordingly:  and  allow  the 
above  decree  to  go  out  and  be  extracted  as  an  interim  decree ; 
and  with  these  findings  and  declarations,  remit  the  process  to 
the  Lord  Ordinary  to  proceed  further  therein  as  he  shall  see 
just." 

Pursuers*  Authorities — Stair,  IV.  3,  47.  Gifford  r.  TraiU 
8th  July  1829;  Shaw,  VIL  p.  854.  Lyle  v.  Balfour,  17th 
November  1830;  Shaw,  IX.  p.  22.  Petrie's  Church  His- 
tory, p.  349.  Life  of  Dr  Erskine,  App.  p.  446 ;  Edit.  1833,  p. 
57.  Evid.  of  Lord  Moncreiff  before  Select  Committee  of 
House  of  Com.  No.  1329.  Bank.  B.  II.  t.  8.  §  62,  68.  Ersk. 
B.  I.  t.  5,  §  16.  Dunlop  on  Patronage,  ch.  8,  §  283.  Life  of 
Principal  Carstairs,  p.  50.  Duke  of  Gordon  v.  Gillon,  7th 
June  1825;  I  W.  and  S.,  p.  295.  Mor.  7471,  43  Geo.  III.  c 
54,  §  16.  View  of  tbe  Constitution  of  the  Church,  §  3,  p.  7 ; 
and  Dr  Cook*s  Life  of  Principal  Hill,  p.  150-1.  Auchter- 
muchty,  Moncreiff  v.  Moxton,  15th  February  1735;  M.  9909, 
and  Elchies  voce  Patronage,  No.  1.  Hay  v,  Presbyterv  of 
Dunse,  25th  February  1749 ;  M.  991 1, 12.  Brown's  Sup.,  Vol. 
V.  p.  768.  Craigie  and  Stewart,  p.  478.  Cochrane  of  Culross  r. 
Stodart,  26th  June  1751 ;  M.  9951.  Dick  v.  Carmichael,  29th 
July  1752  ;  M.  9954,  Elchies  roce  Patronage,  No.  6.  Kiltarlitv, 
Bailie  v.  Morison,  28th  February  1822;  F.  C.  and  1  S.  363. 
Ross  V,  Findlater,  2d  March  1826 ;  S.  IV.  p.  514.  Brown  r. 
Heritors  of  Kilberrie,  1st  February  1825,  and  in  House  of 
Lords,  12th  June  1829;  3  W.  and  S.  p.  441.  Mathieson  v. 
Dunsmuir,  16th  December  1829;  S.  VIIL  p.  252.  Ruther- 
furdv.  Presbytery  of  Kirkaldy,  17th  November  1785;  M.7469. 

Defenders*  Authorities Act  115,  Pari.  12.     Act  1,  Pari. 

21,  Ja.  VL  Ersk.  I.  5,  16.  Gifford  v.  Trail,  8th  July  1829 ; 
7  S.  and  D.  854.  Lyle  v.  Balfour,  17th  November  1830 ;  9 
S.  and  D.  22.  Cochrane,  I9th  November  1748;  M.  9909. 
Moncreiff  v.  Maxton,  15th  February  1735 ;  M.  9909.  Hay  r. 
Presbytery  of  Dunse,  25th  February  1749 ;  M.  991 1  and  5  Supp. 
768.  Dick  V.  Carmichael,  29th  July  1752;  M.  9954.  Lady 
Forbes  v.  M* William,  February  1762;  M.  9931.  Bailie  r. 
Morison,  28th  February  1822 ;  F.  C.  and  1  8.  and  D.  363. 
Mair  v.  Mill,  7th  June  1822 ;  1  S.  and  D.  473.  Cook  v.  Mill, 
17th  May  1823;  2  S.  and  D.  317.  Campbell  o.  MUl,  28th 
June  1823;  2  S.  and  D.  440.  Craigie  v.  Mill,  11th  February 
1826,  4  S.  and  D.  447 ;  25th  June  1827,  2  W.  and  S.  642. 
Alexander  v,  Seymour,  2d  December  1827;  7  S.  and  D.  117. 

Lord  Ordinary,  Fullerton. — Dean  of  Faculty  (Hope),  R. 
Whigham;  A.  Storie,  W.S.,  Agent  for  Pursuers. — SoUdtor- 
General  (Rutherfurd),  R.  Bell,  A.  Dunlop;  Belb  and  Ruther- 
ford, W.S.,  Agents  for  Defenders, — B.,  Clirh. 
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10/A  March  1838. 

Second  Division. — (J.D.M.) 

No.  179. — James   Tytler,  W.S.,  Petitionei\  v.  Miss 

Essex  Ker,  Respondent. 

Inhibition,  Recal  of— Process — //  is  no  ground  for  the  recal  of 
an  inhibition^  without  caution,  that  the  action  on  the  depen* 
dence  of  which  it  was  used,  has  been  decided  against  the  t'nAi- 
bitcr  by  the  Lord  Ordinary, — his  judgment  having  been  sub- 
mitted to  review  by  a  reclaiming  note  ;  but  in  such  circumstances 
the  Court  will  recal  on  restricted  caution. 

Miss  Essex  Ker  had  used  an  inhibition  against  the 
defender,  upon  the  dependence  of  an  action  of  count 
and  reckoning,  originally  brought  against  him  and  other 
parties  at  the  instance  of  her  fattier,  the  late  General 
Ker  of  Littledcan,  and  after  his  demise  insisted  in  by 
her.  The  action  came  to  depend  before  Lord  Mon- 
creiff ;  and  a  record  having  been  made  up,  his  Lord- 
ship, on  2d  February  1838,  pronounced  an  interlocutor 
sustaining  the  defences,  assoilzieing  the  defenders,  and 
finding  them  entitled  to  expenses.  To  this  judgment 
he  added  a  note,  indicating  a  very  decided  opinion 
against  the  pursuer. 

A  reclaiming  note  was  boxed  by  Miss  Ker  against 
this  judgment,  which  was  sent  in  the  usual  form  to  the 
roll.  Meanwhile,  Mr  Tytler  presented  a  petition  for 
recal  of  the  inhibition,  without  caution,  or  at  least  on 
restricted  caution,  contending  that  the  use  of  the  dili- 
gence was  oppressive,  and  that  the  judgment  of  the 
Lord  Ordinary,  and  relative  note,  iiSSbrded  evidence 
that  it  was  so. 

To  this  it  was  answered — That  the  Lord  Ordinary's 
interlocutor  having  been  brought  under  the  review  of 
the  Court,  who  might  be  disposed  to  recal  the  same, 
could  afford  no  inference  one  way  or  the  other :  That 
this  was  just  the  ordinary  case  of  an  inhibition  used  on 
the  dependence  of  an  action  with  proper  conclusions, 
and  that,  until  a  final  judgment  of  absolvitor,  it  could 
not  be  recalled :  That  the  Court  had  uniformly  declined 
to  interfere  with  a  pursuer's  regular  use  of  diligence, 
unless  caution,  or  at  least  restricted  caution,  was  offer- 
ed: M*Leay  v.  Rose,  8th  July  1826.  Gordon  v.  Dun- 
can, March  1837.  Muckersy,  20th  June  1829.  Elliot 
and  Trustees  r.  Cleghorn,  4th  July  1833. 

The  Lord  Justice-  Clerk  stated,  that  as  there  was  here  a  de- 
pending action,  it  was  impossible  to  comply  with  the  demand  of 
the  petitioner  to  recal  the  diligence  of  law  without  caution,  and 
that  the  decision  of  the  Lord  Ordinary,  which  might  he  altered, 
made  no  difference  in  the  matter.  He  thought,  however,  that 
restricted  caution  might,  in  the  special  circumstances  of  the  case, 
be  allowed. 

The  other  Judges  concurring,  the  Court  recalled  the 
inhibition  upon  restricted  caution,  but  found  the  peti- 
tioner liable  in  the  expenses  of  the  answers. 

For  Petitioner,  Dean  of  Faculty ;  Party  Agent For  Re- 

gpondent,  Maidment ;  J.  J.  Frascr,  W.S.,  Agent. — Mr  Thomson, 
Clerk [J.  D.M.J 


lOih  March  1838. 

Second  Division. — (J.D.M.) 

No.  180. — William  Richmond  and  Company,  Ad- 
vocatorsy  v.  Alexander  Thomson,  Respondent, 

Diligence  —  Wrongous  Imprisonment  —  Damages  —  Probable 
Cause — A  party  having  been  imprisoned  on  a  charge  of  reset 
of  theft  of  four  bobbins  of  silk,  which  had  bje<n  permitted  hy 


the  owner  to  be  taken  away,  marked,  and  offered  for  sale,  in 

the  view  of  detecting  the  parties  concerned  in  previous  thefts 

held  entitled  to  damages  ;  and  the  defence  of  probable  cause, 
in  the  circumstances,  not  sustained. 

William  Richmond  and  Company,  of  which  Mr  Wil- 
liam Richmond  is  the  sole  partner,  carry  on  business 
in  Glasgow  as  silk  manufacturers.  Thomson,  who  is 
a  weaver  in  Calton,  is  also  a  silk  manufacturer  to  a  very 
limited  extent. 

Richmond  and  Company  supply  their  weavers  with 
silk  on  pirns  and  bobbins,  which  is  weighed  out  to 
them  by  the  foreman,  and  when  made  into  cloth,  and 
the  cloth  brought  back,  it  is  then  weighed,  and  the 
weaver  is  obliged  to  pay  for  the  deficiency  of  weight, 
afler  the  customary  allowance  for  waste  silk  has  been 
made.  The  weavers  had  frequently,  from  time  to  time, 
pirns  and  bobbins  abstracted  from  their  baskets,  and 
they  thus  weekly  sustained  considerable  loss.  In  con- 
sequence of  various  suspicious  circumstances,  they 
came  to  the  conclusion  that  Robert  M^Ejnlay,  who  had 
been  dismissed  from  Richmond  and  Company's  factory, 
was  the  person  who  had  committed  the  thefl,  and  they 
arranged  a  plan  among  themselves,  in  order  to  dis- 
cover whether  he  really  was  the  guilty  individual,  and 
which  they  communicated  to  the  advocators,  who  sanc- 
tioned it,  or  at  least  did  not  object  to  it.  Accordingly, 
the  weavers  took  from  their  baskets  four  bobbins  of 
silk,  and  after  having  marked  them,  in  order  that  they 
might  know  them  again,  they  applied  to  M'Kinlay  to 
see  if  he  could  get  money  for  them,  and  M'Kinlay 
agreed  to  endeavour  to  dispose  of  them.  He  there- 
upon went,  accompanied  by  some  of  the  weavers,  to  the 
respondent's  house  at  Calton,  which  he  entered,  while 
they  remained  at  a  short  distance.  He  shortly  return- 
ed to  the  party,  saying  he  had  got  a  shilling  in  the 
mean  time,  but  was  to  get  more  in  a  little.  M^Kinlay 
and  the  party  then  adjourned  to  a  public- house,  where 
the  shilling  was  spent  in  drink.  M'Kinlay  afterwards 
returned  to  the  house  and  got  another  shilling,  which 
was  consumed  as  before.  Thereafter,  information  was 
lodged  at  the  police-office  by  the  advocators'  foreman, 
against  M'Kinlay  and  the  respondent,  as  having  re- 
spectively stolen  and  resetted  the  four  bobbins  of  silk. 
In  consequence  the  respondent's  house  was  searched 
by  a  criminal  officer,  where  considerable  quantities  of 
silk,  of  various  kinds,  were  discovered,  and  the  respon- 
dent, on  being  questioned  by  the  officer,  gave  contra- 
dictory statements  as  to  how  he  had  acquired  them. 
After  a  farther  search,  the  four  marked  silk  bobbins 
were  found  concealed  in  the  bottom  of  a  basket,  under 
a  great  many  empty  bobbins.  Upon  this  the  respon- 
dent was  taken  to  the  police-office,  where  he  was  de- 
tained two  days  and  then  discharged, — the  charge 
entered  against  him  in  tlie  police  books  being,  '<  for 
resetting  four  bobbins  of  silk,  the  property  of  William 
Richmond  and  Company." 

Thomson  then  raised  a  summons  of  damages  against 
Richmond  and  Company,  before  the  Magistrates  of 
Glasgow,  in  which  he  averred  that  the  proceedings  of 
Richmond  and  Company  against  him  were  the  result 
*<  of  a  nefarious  scheme  or  conspiracy,  in  order  to  ruin 
the  pursuer's  character  and  credit,"  and  to  drive  him 
out  of  the  trade  of  a  silk  manufacturer,  in  which  he 
was  their  rival }  and  that^  in  furtherauce  thereof;  Mac- 
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Kinlay  had  clandestinely  concealed  the  fomr  bobbins 
of  silk  while  he  (Thomson)  was  absent. 

A  record  was  made  up  and  proof  led,  when  the  fol- 
lowing interlocutor  was  pronounced : 

*'  2\8t  August  1835. — Having  again  considered  this  process, 
with  the  proof  for  the  pursuer,  and  conjunct  proof  for  the  de- 
fenders, and  that  the  term  for  proving  has  heen  circumduced 
against  the  defenders,  finds  it  sufficiently  instructed  that  the 
defender,  Richmond,  was  accessory,  directly  and  through  the 
medium  of  his  foreman,  to  a  previously  concerted  arrangement 
among  several  of  the  operative  weavers  employed  by  him,  by 
which  these  persons  were  to  induce  another  operative  weaver, 
formerly  in  the  employment  of  the  defenders,  to  receive  and 
endeavour  to  sell  certain  articles  belonging  to  the  defenders  for 
such  prices  as  might  be  procured,  with  the  view  of  discovering 
the  suspected  thieves  and  resetters  of  such  articles :  And  finds 
it  proved,  that  in  the  prosecution  of  this  arrangement  and  pre- 
concerted plan,  the  defender,  Richmond,  directly,  and  through 
the  medium  of  his  foreman,  authorised  or  concurred,  and  was 
instrumental  in  effecting  the  apprehension  and  detention  of  the 
pursuer  in  the  police-office  of  Glasgow,  upon  a  charge  of  a  reset 
of  theft ;  but  finds  it  not  proved  that  the  pursuer  was  guilty  of 
such  reset  of  theft,  or  accessory  to  the  illegal  receipt  and  deten- 
tion of  the  said  articles  belonging  to  the  defenders :  Further, 
finds  it  proved  that  the  pursuer  manufactured,  on  a  small  scale, 
a  description  of  goods  manufactured  by  the  defenders,  and  by  few 
others  in  Glasgow :  Finds  that,  in  the  circumstances,  the  said 
defender  is  liable  to  the  pursuer  in  damages,  on  account  of  the 
said  illegal  apprehension  and  detention  of  bis  person  in  the  police- 
office." 

This  interlocutor  was  adhered  to  on  a  reclaiming 
petition,  and  the  damages  afterwards  modified  to  the 
Bum  of  £20. 

Richmond  and  Company  brought  the  present  advo- 
cation, and  pleaded — 1.  It  is  not  proved,  and  it  is  not 
the  fact,  that  the  advocators  devised,  or  are  responsible 
for  any  scheme  against  the  respondent,  whereby  he  was 
made  to  suffer  damage.  2.  The  advocators  are  not  re- 
sponsible for  the  arrest  and  detention  of  the  respon- 
dent, such  arrest  and  detention  having  been  made  by 
the  public  authorities,  and  with  a  view  to  the  detection 
and  punishment  of  an  offence  which  they  had  cause, 
from  the  conduct  of  the  respondent  himself,  to  believe 
to  have  been  committed.  3.  Even  although  it  had 
been  proved  that  the  scheme  for  detecting  the  ab- 
stracters of  the  goods  from  the  advocators'  workmen, 
or  the  aiders  or  abbettors  of  the  said  abstracters,  and 
the  arrest  of  the  respondent,  had  taken  place  at  the 
instigation  of  the  advocators,  such  arrest,  or  the  subse- 
quent detention  of  the  respondent  by  the  police  autho- 
rities, would  have  afforded  no  ground  for  subjecting 
the  advocators  in  damages,  in  respect  that  the  said 
arrest  was  neither  effected  from  malice  nor  without 
probable  cause. 

The  respondent  pleaded — 1.  The  respondent's  ap- 
prehension and  subsequent  detention  as  a  prisoner, 
and  the  searching  of  his  dwelling-house,  were  wrong- 
ous and  illegal,  and  the  advocators  are  liable  to  him 
in  damages  therefor,  in  respect  they  were  the  result 
of  a  wicked  and  malicious  combination,  conspiracy,  or 
plan  on  the  part  of  the  advocators,  their  foreman  and 
workmen,  to  ensnare  and  ruin  the  respondent ;  in  re- 
spect the  said  apprehension,  detention,  and  search, 
were  effected  and  carried  through  without  any  legal 
warrant,  and  by  the  instrumentality  of  a  police  within 
whose  bounds  the  respondent's  dwelling-house  and  the 
alleged  locus  delicti  were  not  situated ;  and  in  respect 


the  charge  made  against  the  respondent  was  false,  and 
not  only  known  to  be  so  by  the  advocators,  but  fabri- 
cated and  devised  by  them,  both  directly  and  throu^^h 
the  instrumentality  of  their  servants ;  and,  2.  Probable 
cause  is  excluded  as  a  ground  of  defence  or  relief  to 
the  advocators,  in  respect  the  whole  proceedings,  from 
the  original  conception  of  the  plan  down  to  the  respon- 
dent's  apprehension,  were  adopted  as  a  snare  to  entrap 
the  respondent,  or  at  least  to  entrap  some  one,  and  his 
apprehension,  imprisonment,  and  the  other  relative 
proceedings,  were  irregular,  illegal,  and  incompetent. 

"  12M  November  1836 The  Lord  Ordinary  having  consi- 

dered  the  closed  record,  and  heard  parties'  procurators  thereon, 
and  having  made  avizandum,  and  considered  the  Inferior  Court 
process,  and  the  proof  in  catua  for  the  pursuer — no  proof  having 
b<?en  led  for  the  defender — finds  it  not  proved  that  the  advoca- 
tor entered  into  any  conspiracy  with  his  workmen,  or  any  other 
person,  of  the  nature  set  forth  in  the  summons;  but,  on  the 
contrary,  so  far  as  the  evidence  can  be  relied  on,  finds  it  proved 
that  no  such  conspiracy  existed :  Finds  it  proved  that  a  certain 
scheme  or  contrivance,  not  in  itself  illegal,  was  devised  by  cer- 
tain of  the  workmen  in  the  defender's  employment,  for  the  pur. 
pose  of  discovering,  with  a  view  to  their  own  protection,  the 
person  or  persons  who  had  stolen,  or  criminally  resetted,  cer- 
tain articles  of  property  previously  missed  from  their  possession : 
And  finds  it  proved  that  the  defender  did,  at  their  request,  give 
his  sanction  and  consent  to  their  carrying  that  design  into  ef- 
fect :  Finds  that  such,  his  sanction  or  consent,  was  given  with- 
out due  caution  as  to  the  manner  in  which  it  might  be  acted  on : 
Finds  it  proved  that,  in  the  prosecution  of  the  scheme  thus 
formed  and  sanctioned,  the  pursuer  was  illegally  apprehended 
and  imprisoned  on  a  charge  of  reset  of  theft,  under  circum- 
stances in  which  there  neither  was  nor  could  be  any  legal  ground 
for  such  a  charge :  Finds  it  proved  that  the  defender,  however 
he  might  act  under  the  erroneous  belief  that  the  artidea,  which 
had  been  delivered  to  Robert  M'Kinlay,  having  been  traced  to 
the  house  of  the  pursuer,  there  might  be  ground  for  such  a 
charge,  did  in  fact  authorise  or  encourage  and  abet  the  police- 
officer  who  had  been  called  in  to  proceed  to  search  the  pursuer's 
house,  and  apprehend  bis  person,  and  that  he  afterwards  gave 
his  countenance  to  the  proceedings  which  followed :  Therefore 
finds  that  the  pursuer  (defender)  did  thereby  render  himself 
liable  as  an  accessory  for  the  consequences  of  those  proceedings, 
and  the  illegal  imprisonment  of  the  pursuer :  Finds,  that  what- 
ever suspicious  circumstances  might  emerge  with  reference  to 
the  original  object  of  the  plan  devised  by  the  workmen,  no  de- 
fence on  probable  cause  could  arise  to  the  action,  in  so  far  as 
it  was  laid  by  the  second  alternative  of  the  libel,  simply  on  the 
fact  of  an  illegal  charge  and  imprisonment  at  common  law,  in 
respect  that  the  advocator,  and  all  the  parties  concerned,  knew 
that  no  act  of  theft  had  been  committed,  and  were  bound  to 
know  that  there  could  be  no  reset  of  theft :  Therefore,  on  the 
whole  matter,  Remits  to  the  Magistrates  of  Glasgow,  with  in- 
structions to  recal  their  interlocutors  in  the  terms  in  which  they 
are  expressed ;  but,  in  respect  of  the  facts  proved,  as  found  by 
this  interlocutor,  and  subject  to  the  findings  therein,  of  new  to 
find  the  defender  liable  in  damages  and  expenses ;  to  modify  the 
damages  to  X20,  and  decern  for  the  same ;  and  to  decern  for 
the  expenses  in  the  Inferior  Court  as  already  taxed  and  modi- 
fied, and  decerns  accordingly :  Finds  the  advocator  liable  in  the 
expenses  of  the  advocation  ;  and  remits  the  account,  when 
lodged,  to  the  auditor  to  be  taxed. 

'*  Note, — It  may  perhaps  be  thought,  at  first  sight,  that  there 
is  no  very  essential  difference  between  the  finding  in  the  inter- 
locutor of  the  Inferior  Court  and  the  Lord  Ordinary's  grounds 
of  judgment.  But  he  is  unable  to  leave  the  case  upon  those 
findings,  for  two  reasons.  He  thinks  it  necessary,  in  justice  to 
the  advocator,  considering  the  strong  charge  set  forth  in  the 
first  part  of  the  libel,  of  which  the  Lord  Ordinary  sees  no  evi- 
dence at  all,  but  quite  the  reverse,  that  some  judgment  should 
be  pronounced  on  that  part  of  the  c^se  i  because  otherwise  an 
impression  may  be  Wft  that  it  13  found  to  he  tru.e,  as  it  was  »€• 
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cordingly  maintained  to  be  in  the  debate.  The  liability  to  da- 
mages in  consequence  of  his  having  given  his  sanction,  from 
-want  of  due  consideration,  to  an  illegal  apprehension  and  de- 
tention, is  of  a  very  different  character  from  the  charge  of  con- 
spiracy libelled.  But  farther,  the  Lord  Ordinary  is  not  prepared 
to  decide  against  the  advocator  in  such  a  penal  case,  upon  the 
actings  of  a  different  person,  James  Giffen,  merely  because  he 
was  bis  foreman,  the  pursuer  of  the  action  not  having  called 
that  person  as  a  witness,  though  the  action  was  not  directed 
against  him,  to  prove  that  he  acted  by  the  authority  of  the  ad- 
vocator. It  is  true  that  the  advocator  might  have  called  him. 
But  it  was  the  duty  of  the  pursuer  to  prove  his  case,  and  if  he 
meant  to  rely  on  the  acts  of  Giffen  simply,  he  ought  to  have 
proved  the  authority  given  to  him  in  the  fullest  manner.  *  The 
advocator  might  not  choose  to  call  a  person  so  evidently  in- 
terested, to  throw  the  responsibility  on  him.  The  Lord  Ordi- 
nary therefore  thinks  it  much  safer  to  put  the  case  on  the  facts 
proved  as  to  the  advocator's  own  conduct. 

'*  On  the  evidence  in  the  case  generally,  the  Lord  Ordinary 
has  a  very  different  opinion  from  the  view  which  was  pressed 
upon  him  in  the  debate.  Seeing  the  very  extraordinary  prac- 
tices of  the  pursuer  with  most  of  the  material  witnesses,  he 
must  own  that  he  has  little  confidence  in  their  testimonies;  and 
with  regard  to  the  witness  M*Kinlay,  he  certainly  thinks  that 
he  has  so  far  departed  from  the  truth,  if  the  other  witnesses 
are  to  be  believed,  that  he  is  unworthy  of  credit.  The  case 
seems  to  be,  that  the  workmen  having  induced  the  advocator  to 
give  his  consent  to  a  contrivance  which,  legitimately  proceeded 
in,  would  not  have  been  illegal,  had,  upon  discovering  the 
blunder  which  they  had  committed,  become  very  willing  to 
throw  the  responsibility  on  their  master,  and  if  there  was  any 
conspiracy  in  the  matter,  there  is  too  much  appearance  of  some- 
thing of  that  kind  between  them  and  the  pursuer.  Neverthe- 
less, the  Lord  Ordinary  is  of  opinion  that  there  is  evidence 
snfficient  to  implicate  the  advocator  in  an  accession  to  the 
illegal  apprehension  of  the  pursuer. 

"  The  original  design  of  the  workmen  was  not  illegal.  They 
suspected  M*Kinlay  of  having  stolen  silk  bobbins,  and  they 
wished  at  once  to  verify  their  suspicious  in  that  point,  and  to 
discover  the  person  who  might  be  in  the  practice  of  resetting 
such  goods.  According  to  the  evidence  of  Murray  and  Wylie, 
there  was  no  mfrntion  of  or  allusion  to  the  pursuer  in  the  con- 
versation with  the  advocator.  But,  supposing  that  he  was  sus- 
pected, which  is  the  utmost  which  could  be  made  of  the  meagre 
evidence  tending  that  way,  would  it  have  been  illegal  to  try  to 
discover  whether  the  pursuer  would  receive,  at  an  under  value, 
goods  believed  to  have  been  stolen  ?  Surely  not.  The  Lord 
Ordinary  thinks  it  clear  on  all  the  evidence,  not  excepting  the 
testimony  of  M'Kinlay,  that  when  he  received  the  bobbins,  and 
undertook  to  dispose  of  them,  he  did  and  must  have  believed 
that  they  were  not  fairly  come  by.  Hence  his  jealousy  when 
he  saw  Murray  in  the  neighbourhood.  Hence  the  private  way 
in  which  he  went  alone  to  the  pursuer's  house.  But  observe 
that  there  is  no  trace  even  in  his  testimony,  and  far  less  in  the 
other  evidence,  of  any  design  communicated  to  him,  or  even 
conceived,  of  putting  the  bobbins  in  the  pursuer's  house  without 
his  knowledge.  Beyond  all  doubt  he  went  for  the  purpose  of 
really  selling  them ;  and  by  his  account  to  the  other  men  at  the 
time,  he  pledged  them  with  the  pursuer's  wife  for  two  small 
sums.  If  the  parties  had  only  made  the  right  use  of  the  infor- 
mation thus  obtained,  there  would  have  been  no  wrong.  For 
the  right  use  of  it  was  to  do  and  to  say  nothing  more  then,  but 
only  to  be  on  the  watch  in  case  an  actual  thefit  should  after- 
wards be  committed,  and  then  to  trace  the  goods  to  the  resetter 
if  they  could.  The  Lord  Ordinary  does  not  mean  to  say  that 
there  is  here  any  evidence  on  which  it  would  be  just  to 
infer  that  the  pursuer  either  had  received  these  bobbins,  be- 
lieving them  to  be  stolen,  or  would  have  received  others  know- 
ing them  to  be  stolen.  On  the  contrary,  a  main  ground  of  his 
judgment  against  the  advocator  is,  that  in  sanctioning  the  pro- 
ceeding which  did  take  place,  he  put  the  pursuer  under  a  public 
charge  of  reset  of  theft,  in  circumstances  in  which  it  was  utterly 
impossible  that  either  his  guilt  or  his  innocence  could  be  judi. 
ciaJly  established.     For  any  thing  that  app^srtpi whatever  may 
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be  believed  as  to  the  transaction  with  the  wife,  who  might  not 
well  understand  it,  the  pursuer  himself  might  have  rejected  any 
such  proposal  as  that    which   M'Kinlay   meant  to  make  to 
him.     And  therefore  the  Lord  Ordinary  has  no  idea  that  there 
is  here  any  evidence  on  which  even  the  pursuer's  willingness  to 
commit  such  an  offence  can  be  inferred.     His  contradictory  state- 
ments to  the  officer  may  raise  suspicion,  but  they  go  no  &rther. 
But  without  making  any  such  assumption,  he  thinks  that  the 
men  had  seen  enough  to  entitle  them  and  the  advocator  to  form 
reasonable  suspicions  if  a  case  of  theft  afterwards  occurred. 
But,  instead  of  using  their  information  thus  quietly,  the  men, 
or  Giffen  in  aid  of  them,  called  in  a  police-officer,  knowing  that 
there  had  been  no  theft.     M'Kinlay  was  apprehended ;   and 
then,  if  Dow,  the  officer,  speaks  truth,  he  expressly  communi- 
cated with  the  advocator  on  the  whole  matter  before  doing 
more,  and,  with  his  knowledge  and  concurrence,  proceeded  to 
search  the  pursuer's  house,  to  apprehend  his  person,  and  to  give 
in  to  the  police-office  the  charge  of  reset  of  stolen  goods,  the 
property  of  Richmond  and  Company.    Now,  it  does  appear  that 
the  advocator  had  from  the  beginning  entertained  the  idea  that 
such  a  proceeding  might  take  place ;  for  he  saw  and  approved 
of  the  marks  put  on  the  bobbins,  and  expressed  his  belief  that 
they  would  be  got  back,  which  was  really  impossible  legally,  if 
M'Kinlay,  with  his  consent,  and  that  of  the  men,  sold  them,  at 
whatever  price,  to  a  third  party.    It  is  not  surprising,  therefore, 
that  he  was  under  the  same  error  when  Dow  went  to  consult 
him  before  searching  the  house  and  apprehending  the  pursuer; 
and  that,  instead  of  objecting  to  it,  he  encouraged  him  to  pro- 
ceed.    Dow,  it  should  seem,  believed  that  a  theft  had  been 
committed,   and  he   was  not  undeceived   by  the  advocator. 
There  is  also  some  evidence  that  the  advocator  was  himself  at 
the  police-office,  at  least  once.     But,  at  all  events,  it  is  clear 
that  he  was  aware  of  what  was  doing,  and  did  nothing  to  stop 
the  very  erroneous  process  which  he  had,  by  his  previous  con- 
duct, sanctioned  and  encouraged. 

'*  For  these  reasons  the  Lord  Ordinary  cannot  alter  the  judg- 
ment of  the  Magistrates  in  its  main  substance  ;  and  he  is  also  of 
opinion,  that  nothing  in  his  interlocutor  is  sufficient  to  affect 
the  question  of  expenses,  when  it  is  so  substantially  affirmed." 

The  advocators  reclaimed,  and  cases  were  ordered. 

Their  Lordships,  at  the  first  advising,  being  equally 
divided,  the  other  Judges  were  consulted,  when  the 
following  opinions  were  returned. 

Lord  President  (Hope),  Lords  Gillies,  Corehouse  and 
Fullerton : 

"  We  are  of  opinion  that  the  interlocutor  of  the  Lord  Or- 
dinary is  well  founded,  and  ought  to  be  adhered  to. 

**  We  entirely  concur  in  the  view  of  the  case,  and  in  the  rea- 
sons for  the  interlocutor  set  forth  in  the  note  of  the  Lord  Ordi- 
nary appended  to  the  interlocutor,  and  therefore  we  need  not  go 
more  minutely  into  the  case.  We  would  only  add,  that  it  is 
clearly  proved  that  Thomson,  the  pursuer,  was  not  at  home 
when  the  bobbins  were  left  with  his  vrife,  and  that  there  is 
no  evidence  that  he  knew,  or  had  any  reason  to  suspect  that 
they  had  been  so  left,  or  was  at  all  aware  of  that  &ct,  till  they 
were  found  in  the  basket  when  the  officer  made  the  search. 
Therefore,  even  if  there  had  been  a  theft,  it  would  not  have 
been  a  fiiir  or  legal  conclusion  from  the  above  facts,  that  the 
pursuer  was  privy  to  the  theft,  and  guilty  of  reset  of  the  bob- 
bins, merely  because  his  wife  had  received  them  in  his  absence. 

"  As  to  the  other  bobbins,  these  were  not  identified  by  any 
one  as  having  been  stolen  from  him,  and  the  pursuer  accounted 
for  them  by  the  statement,  not  disproved,  that  he  had  lately 
several  looms  at  work  on  his  own  account,  as  a  silk  manu- 
facturer. 

Lords  Mackenzie,  JefTrey,  Cockbum  and  Cuning- 

hame: 

'*  It  appears  to  us  to  be  proved,  that  bobbins  of  silk-thread 
had  beep  stolen  from  the  manufactory  of  the  defender  to  some 
extent,  which  mtut,  in  all  probability,  have  been  criminally  re- 
setted by  some  person ;  and  M'Kinlay  being  suspected  of  being 
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concerned  in  these  crimes,  a  plan  was  formed  by  the  workmen 
of  the  defender,  with  the  consent  of  the  defender,  to  ascertain 
whether  he  were  the  thief,  and  if  so,  who  was  the  resetter. 
The  plan  was,  that  some  of  the  defender's  bobbins  of  silk  should 
be  marked,  and  should  then,  by  some  of  the  workmen,  be  offer- 
ed to  M'Rinlay,  as  in  the  course  of  theft,  in  order  that  he  might 
take  and  sell  them,  and  that  they  should  then  see  or  learn  to  whom 
he  should  sell  them.  The  plan  was  put  in  execution,  and,  as 
far  as  related  to  M'Kinlay,  was  successful.  He  took,  as  in  the 
course  of  being  stolen  by  certain  workmen,  four  bobbins  of  silk 
to  sell,  and  to  share  the  price  with  them.  He  was,  in  this 
way,  art  and  part  in  the  theft,  as  he  believed  and  intended. 
Then  he  went  secretly,  but  immediately,  to  sell  them  to  the 
pursuer,  his  intimate  acquaintance,  a  consumer  of  silk-thread. 
He  entered  the  pursuer's  house,  there  left  the  four  bobbins,  and 
brought  back  to  the  workmen,  with  whom  he  believed  himself 
to  be  joined  in  depredation,  first  one  shilling,  and  then  another 
shilling,  as  got  for  the  bobbins,  either  as  price,  or  by  way  of 
advance  on  them,  preparatory  to  sale.  Then  information  was 
given  to  the  police,  and  a  search  was  made  in  the  pursuer's  house 
as  for  stolen  goods,  and  particularly  stolen  bobbins  of  silk.  The 
pursuer  denied  he  had  any  such  bobbins,  or  knew  M*Kinlay. 
But  afterwards,  he  admitted  that  he  did  know  him,  and  had 
seen  him  that  very  day  at  two  o'clock.  The  search  went  on, 
though  the  pursuer  tried  to  hinder  it,  at  a  particular  chest  of 
drawers.  In  these  a  quantity  of  silk-thread  was  found,  of  which 
the  pursuer  gave  contradictory  accounts,  and  of  which  no  evi- 
dence is  yet  attempted  to  show  positively  that  it  was  lawfully 
come  by.  Then  the  four  bobbins  were  found  hidden  under  a 
number  of  empty  bobbins.  The  pursuer  says  he  knew  nothing 
of  them.  It  may  be  so.  But  that  was  and  is  open  to  strong  sus- 
picion at  least.  The  last  story  of  M'Kinlay  now  is,  that  the  pur- 
suer's wife  lent  him  the  twoshillings  without  reference  to  the  bob- 
bins, and  that  he  himself,  of  his  own  motion,  unknown  to  her, 
put  the  bobbins  into  the  basket  in  the  pursuer's  house,  where  they 
were  found.  That  seems  very  little  to  be  believed.  It  is  impos- 
sible not  very  strongly  to  suspect  that  the  bobbins  were  hidden 
there  by  the  wife  at  least ;  and  if  so  hidden  when  so  brought, 
they  must  have  been  resetted  as  stolen,  whether  finally  bought 
or  not,  and  the  two  shillings  were  advanced  at  least  towards 
the  price.  Then  it  appears  that  the  pursuer  came  home.  Must 
not  his  wife,  if  she  knew,  have  told  him  what  happened,  and 
shown  him  the  bobbins  ?  If  so,  he  continued  the  reset  of  them 
as  stolen  goods  :  for  the  concealment  went  on,  and  the  pursuer 
denied  knowing  any  thing  of  either  the  bobbins  or  M'Kinlay. 
But  farther,  when  he  saw  M'Kinlay  at  two  o'clock,  notwith- 
standing his  false  denial  of  it,  must  it  not  be  suspected  that  he 
met  him  then  in  his  own  house,  and  remained  there  till  the  bob- 
bins came  ?  There  is  no  proof  yet  of  aUbi  at  that  time.  There 
was,  therefore,  very  strong  ground  to  suspect  the  pursuer  to 
have  been  guilty  of  reset  of  these  four  bobbins,  believing  them 
to  have  been  stolen.;  and  if  so,  to  suspect  that  M'Kinlay  must 
have  stolen,  and  the  pursuer  resetted  other  silk-thread.  The 
pursuer  was  accordingly  detained  some  time  in  custody  by  the 
officers  of  police.  And  he  now  brings  an  action  of  damages 
against  the  defender.  In  this  action,  his  averments  are  abun- 
dantly strong,  and  fully  inculpate  the  defender.  But  the  pur- 
suer, notwithstanding  some  strange  dealings  with  the  witnesses, 
proves  nothing  of  all  these  strong  averments.  What  he  mainly 
insists  on  now  is,  that  a  blunder  took  place  in  the  mode  of  pro- 
ceeding against  him.  He  says,  that  if  detained  at  all,  it  ought 
to  have  been  on  a  charge  of  reset  of  other  bobbins,  not  of  those 
which  were  taken  with  the  consent  of  the  owner,  and  resetted 
only  as  believed  to  have  been  stolen.  If  the  charge  had  been 
so  stated,  there  seems  no  reason  for  doubt,  that  the  pursuer 
would  have  suffered  no  injury  by  his  detention,  for  the  purpose 
of  investigation  into  the  matter.  But  the  matter  appears  to  have 
been  somehow  taken  up  as  a  case  of  stealing  and  resetting  the 
four  bobbins.  When  this  error  was  explained,  the  evidence, 
upon  inquiry,  appearing  then  to  have  failed  as  to  the  other  silk, 
the  pursuer  was  liberated.  But  on  this  error  we  do  not  see 
any  sufficient  grounds  for  subjecting  the  defender  to  damages. 
For,  not  to  insist  on  the  consideration,  that  the  pursuer  really 
suffered  no  longer  detention  than  the  true  nature  of  the  case 


rendered  reasonable  and  justified,  we  do  not  see  evidence  that 
the  error,  whatever  might  be  its  consequences,  was  owing  to  the 
defender.  The  allowance  he  gave  to  his  workmen  to  tHke 
some  bobbins,  and  the  marking  of  these,  were  surely  no  causes 
of  any  such  thing,  nor  in  any  way  culpable.  The  plan  of  de- 
tecting a  course  of  theft  and  reset,  not  otherwise  susceptible  of 
detection,  was  justifiable.  The  marking  of  the  bobbins  \ras 
necessary,  in  order  that  the  reset  of  them,  as  stolen,  might  be 
traced,  and  be  a  guide  to  the  discovery  and  conviction  of  the  reset 
of  those  actually  stolen,  to  say  nothing  of  the  recovery  of  them, 
which,  if  they  were  resetted  illegally,  as  stolen  by  an  act  of 
stelHonate,  was  not  excluded.  The  instructions  to  the  defen- 
der's foreman  are  nowise  proved  to  have  been  wrong,  nor  any 
erroneous  communication  to  have  been  made'  by  the  defender  to 
the  police.  We  cannot  see,  therefore,  any  sufficient  medium  on 
which  the  defender  is  to  be  made  liable.  And  we  are  the  le^s 
inclined  to  find  him  liable  to  the  pursuer,  that  we  think  the 
pursuer,  however  innocent  he  may  be  of  reset  of  theft,  yet 
must,  in  no  small  degree,  blame  himself  for  what  happened  to 
him.  Why  did  he  oppose  the  search  at  the  drawers  ?  Why  did 
he  state  to  the  officers  of  police  what  was  contradictory  and  un- 
true, and  so  enhance  suspicion  against  himself?  We  think,  in 
short,  he  fiiils  either  sufficiently  to  inculpate  the  defender,  or 
quite  sufficiently  to  dear  himself  from  blame  in  the  matter." 

Lord  Moncreiff: 

**  1  have  only  to  state,  that  I  adhere  to  the  opinion  ezpref^sed 
in  my  interlocutor,  and  the  note  explanatory  of  the  grounds  of 
it.  I  cannot  just  enter  into  the  additional  reasons  suggested  in 
the  first  of  the  above  opinions ;  because  I  cannot  place  reliance 
on  what  is  supposed  to  be  evidence  of  certain  fiicts,  and  I 
have  not  so  fiivourable  a  view  of  the  conduct  and  position  of 
Thomson." 

On  advising  the  cause,  with  the  opinions  of  the  con- 
sulted Judges,  their  Lordships,  in  consequence  of  the 
opinions  of  the  majority,  re/used  the  reclaiming  note, 
with  additional  expenses. 

Lord  Ordinary,  Moncreiff. — Act.  Solicitor- General  (Ruther- 

furd),  Penney ;  Campbell  and  Macdowall,  S.S.C.,  ApenU 

Alt.  Dean  of  Faculty  (Hope),  J.  Anderson;  John  Cullen,  W.S., 
Agent [J.D.M.J 


lOth  March  1838. 
Second  Division (J.D.M.) 

No.  181. — Anbbew  M'Gill,  Pursuery  v.  Charles 
Febrieb  (Captain  M^NeiWs  Trustee)  and  Others, 
Defenders* 

Diligence — Landlord  and  Tenant — Meditatione  Fugae  Warrant 
—Wrongous  Imprisonment — Damages — An  application  hf 
the  trustee  for  a  landlord  for  a  warrant  to  imprison  a  tenant  in 
meditatione  fugie,  until  he  should  find  caution  de  judicio  sisti, 
not  only  for  rents  of  his  farm  past  due,  hut  for  the  rents  ofa/l 
the  Juture  years  of  the  endurance  of  the  lease,  **  the  terms  of 
payment  being  first  come  and  bygone," — held  to  be  competent 
and  warranted  in  law,  and  bill  ^exceptions  against  a  charge 
to  a  jury,  directing  otherwise,  allowed. 

Sequel  of  case  reported  Vol.  IX.  p.  402,  (I7th  March 
1837). 

The  following  issue  was  tried  in  this  case : 

*<  Whether,  on  or  about  the  24th  day  of  April  1835,  the  de- 
fenders, or  any  of  them,  wrongfully  apprehended  or  incarcerated 
the  pursuer,  or  wrongfully  caused  him  to  be  apprehended  or  in- 
carcerated and  detained  in  the  jail  of  Campbelton,  from  the  said 
day  till  on  or  about  the  r2th  dfty  of  June  1835,  or  during  any 
part  of  the  said  period,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ?" 

The  Lord  Justice^ Clerh^  in  charging  the  jury,  de- 
livered his  opinion  and  direction  iu  lav,  that  the  ap- 
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plication  to  the  Sheriff  having  prayed  for  warrant  for 
imprisoning  the  pursuer  till  he  found  sufficient  caution 
<'  to  the  amount  of  the  said  debts,''  in  so  far  as  the 
same  regarded  "  the  like  sum  of  £111  Sterling  yearly 
at  the  term  of  Martinmas,  for  the  fifteen  years  subse- 
quent to  the  said  term  of  Martinmas  1835,  the  said 
terms  and  years  being  first  come  and  bygone,  with  the 
interest  of  the  said  yearly  rents  from  the  time  the  same 
shall  become  due,  tUl  payment,"  as  set  forth  in  the  affi- 
davit and  petition  of  Mr  Ferrier,  was  not  regular  or 
competent,  or  warranted  in  law,  and  that  warrant  hav- 
ing been  granted  and  enforced  in  terms  thereof,  the  de- 
fender, Ferrier,  is  responsible  for  the  consequences. 

The  jury,  upon  the  direction  in  law,  returned  a  ver- 
dict for  the  pursuer  against  the  defender,  Ferrier,  with 
£200  of  damages. 

A  bill  of  exceptions  having  been  tendered,  their 
Lordships  appointed  cases  on  the  question,  and  di- 
rected them  to  be  laid  before  the  whole  Court  for  their 
opinion. 

The  following  opinion  was  prepared  by  Lord  Mon- 
creiff,  and  concurred  in  by  Lord  President  (Hope), 
Lords  Gillies,  Mackenzie,  Corehouse,  Fullerton,  Jeffrey, 
and  Cockburn: 

"  The  pleas  of  the  parties  in  the  record,  and  at  the  trial,  ap- 
pear to  have  rendered  it  imperative  on  the  presiding  Judge  to 
give  a  positive  direction  to  the  jury  in  point  of  law,  whether 
the  defender's  application  to  the  Sheriff  for  a  warrant  to  im- 
prison the  pursuer  until  he  should  find  caution  dejudicio  sisti, 
was  in  itself  legal  and  competent,  or  was  incompetent,  and  not 
warranted  in  law,  in  so  far  as  it  prayed  that  the  caution  to  be 
required  should  be  to  the  amount,  not  only  of  the  rents  of  the 
farm  which  were  past  due,  but  of  the  rents  for  all  the  future 
years  of  the  endurance  of  the  lease,  as  they  should  successively 
fall  due.  The  opinion  delivered,  and  the  direction  given,  under 
such  circumsUmces,  having  been,  that  the  application,  and  of 
course  the  warrant,  *  were  not  regular  or  competent,  or  war- 
ranted by  law,'  the  effect  was  necessarily  to  render  it  incum- 
bent on  the  jury  to  find  a  verdict  for  the  pursuer  on  the  issue. 
Whether  the  pursuer  was  wrongfully  imprisoned  ?  And  the  bill 
of  exceptions  presented  against  that  direction  brings  before  the 
Court,  in  a  clear  and  satisfactory  form,  the  important  question 
of  law,  Whether  the  application,  in  so  far  as  it  prayed  for  cau- 
tion in  such  terms,  was  competent  and  warranted  in  law  or 
not  ?  Understanding  the  question  to  be  thus  a  question  as  to 
the  strict  legal  competency  of  the  petition  and  warrant,  it  ap- 
pears to  us,  that,  though  the  evidence  set  forth  in  the  bill  is 
materially  useful  Ifbr  enabling  the  Court  to  understand  clearly 
the  nature  of  the  case,  we  are  not  called  upon  to  form  any 
opinion  on  a  different  question  which  may  be  involved  in  the 
issue,  with  reference  to  the  averments  and  pleas  in  the  record, 
namely,  whether,  upon  the  evidence,  there  was  or  was  not  an 
undue  and  oppressive  use  of  diligence,  supposing  it  not  to  have 
been  in  itself  incompetent  or  illegal  ?  We  confine  ourselves  en- 
tirely to  the  direction  in  point  of  law,  to  which  the  exception  is 
taken. 

'*  It  is  an  admitted  fact  in  the  case,  that  there  was  a  binding 
and  subsisting  contract  of  lease,  by  which  the  pursuer  was  de- 
finitively bound  to  pay  yearly  to  the  defender  the  stipulated 
rent  of  £111,  for  the  full  period  of  nineteen  years,  from  the 
terms  of  entry  at  WhiUunday  and  Martinmas  1832.  On  the 
faith  of  that  obligation  he  had  obtained  possession  of  the  farm, 
and  had  occupied  it  during  several  years ;  and  certainly,  in  vir- 
tue of  that  contract,  he  was,  at  the  date  of  Mr  Ferrier's  applica- 
tion, equally  bound  in  law  to  pay  the  rent  which  had  already 
fallen  due,  and  to  continue  to  occupy  the  farm,  and  pay  the  rent 
of  each  of  the  future  years,  as  soon  as  it  should  become  legally 
exigible.  For  it  cannot  admit  of  any  doubt,  that  a  man  who  has 
become  tenant  in  such  a  contract  has  no  right,  at  his  own  plea- 


sure, to  surrender  or  desert  the  farm,  or  to  put  an  end  to  the 
obligations  applicable  to  the  years  which  are  still  to  run  of  the 
stipulated  period.  Such  an  idea  may  be  practically  enter- 
tained ;  and  there  are  some  strong  indications  of  it  in  the  pre- 
sent case.  But,  as  a  matter  of  law,  the  Court  must  be  all 
agreed,  that  all  the  obligations  of  such  a  contract,  from  the  be- 
giiming  to  the  end  of  the  lease,  are  equally  binding  on  both  the 
parties. 

'*  The  pursuer  being  thus  debtor  to  the  defender  for  the  due 
fulfilment  of  his  engagements  during  all  the  years  of  the  lease, 
it  appears  that  the  defender  had  obtained  good  information  that 
it  was  the  intention  of  the  pursuer  immediately  to  leave  this 
country,  by  emigration,  for  permanent  settlement  in  America. 
There  was  then  a  considerable  sum  of  rent  due ;  but  there  was 
also  a  clear  obligation  to  pay  all  the  future  rents  as  soon  as  the 
terms  of  payment  should  be  come  and  bygone.  In  this  situa- 
tion, the  defender  presented  his  petition  to  the  Sheriff  for  ap- 
prehending the  pursuer,  as  being  his  debtor  in  meditatione  fuga*^ 
until  he  should  find  caution  dejudicio  siati,  in  any  action  to  be 
brought  for  the  debt  within  six  months.  As  the  fact  was  fully 
admitted  on  the  pursuer's  examination,  that  it  was  his  intention 
to  leave  the  country,  not  for  any  temporary  purpose,  but  for  per- 
manent residence  elsewhere,  no  question  arises  on  that  part  of 
the  case  :  The  pursuer  confessedly  was  in  the  situation  which 
entitled  the  defender  to  make  such  an  application.  And  the 
only  question  is,  whether  it  was  rendered  illegal  and  incompe- 
tent  by  the  terms  of  the  affidavit,  by  which  the  defender  swore 
to  the  amount  of  the  debt  in  reference  to  which  the  security  was 
required,  and  the  extent  of  the  security  which  was  in  conse- 
quence insisted  for,  as  the  condition  of  the  warrant  of  imprison- 
ment not  being  granted  or  continued  in  force. 

'*  The  defender's  affidavit  does  not  appear  to  have  been  dif- 
ferent in  form  from  the  affidavits  usually  employed  in  such  cases, 
where  the  debt  consists  not  only  of  sums  already  due  and  exi- 
gible, but  of  sums  which,  by  the  contract,  decree,  or  other  legal 
title,  are  still  to  fall  due  at  future  terms.  He  swore  that  the 
pursuer  was  indebted  to  him  in  the  sum  of  £122.  7s.  for  the 
rents  due  at  Martinmas  preceding,  as  also  in  the  sum  of  £11), 
as  the  rent  to  become  due  at  Martinmas  1835,  *  the  said  term 
being  first  come  and  bygone,'  and  in  the  same  sum  at  each  term 
of  Martinmas  during  the  fifteen  years  of  the  lease  still  to  run, 
'  the  said  terms  and  years  being  first  come  and  bygone.'  That 
the  pursuer  was,  both  in  fact  and  in  law,  under  an  obligation  of 
debt  to  the  defender  in  these  terms,  appears  to  us  to  be  indisput- 
able. The  rents  corresponding  to  the  future  years  were  not 
yet  payable  :  But  the  obligation  to  pay  them  when  the  years  and 
terras  should  be  come  and  bygone,  was  as  clear  as  the  obligation 
to  pay  the  rent  which  was  idready  due. 

"  If  the  pursuer  had  not  formed  the  design  of  leaving  the 
country,  and  so  passing  from  under  the  jurisdiction  of  the  courts 
of  Scotland,  the  landlord  would  have  had  no  right,  by  virtue  of 
the  contract  of  lease  simply,  to  obtain  any  security  either  for 
payment  of  the  rents  to  become  due,  or  that  the  pursuer  should 
answer  to  any  action  to  be  brought  for  them.  If  he  fell  in  ar- 
rear  of  his  rent,  the  law  gave  certain  remedies ;  and  one  of  these 
is,  to  require  security  for  five  years'  rents,  or  that  the  tenant 
shall  remove  from  the  fiu'm.  But  this  supposes  that  the  tenant 
is  remaining  under  the  laws  of  this  country,  ready  to  answer  to 
any  just  demand,  and  to  be  subjected  in  damages  for  any  breach 
of  the  contract. 

"  The  law  of  Scotland  is  particularljr  &vourable  to  debtor* 
in  various  respects.  No  roan  can  be  subjected  to  arrest  or  im- 
prisonment even  for  a  debt  fully  payable  and  legally  constituted, 
without  some  warning.  No  man  can  be  arrested  even  for  a 
debt  stated  to  be  fully  due,  until  it  has  been  legally  constituted 
by  the  decree  of  a  court,  or  by  some  registered  document  equi- 
valent to  a  decree.  And,  in  general,  no  man  can  be  arrested 
or  imprisoned  at  all  on  account  of  a  future  or  contingent  debt 
not  payable  at  the  time,  if  he  be  resident  in  the  country,  and 
there  be  no  reasonable  ground  to  believe  that  he  intends  to 
leave  it,  and  thereby  to  disappoint  his  creditor.  But,  in  all 
these  cases,  the  law  has  made  a  distinction,  reasonable  and  just 
in  itself,  and  fully  settled  by  long  practice  and  authority,  where 
the  creditor  has  reasonable  ground  to  know  or  believe  that  it  is 
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the  intention  of  his  debtor  to  fly  the  country.  In  that  case,  al- 
though he  has  obtained  no  letters  of  horning,  and  has  given  no 
charge ;  though  his  debt  is  not  yet  constituted  by  decree,  and 
no  action  may  have  been  raised  for  constituting  it,  he  may  ap- 
ply by  petition  to  any  competent  judge,  for  that  interposition  of 
the  hiw  which  is  understood  by  a  warrant  for  apprehending  tbe 
party  as  in  meditatione  fuga.  And  it  appears  to  be  so  clearly 
settled  by  tbe  series  of  authorities  quoted  in  the  case  for  Mr 
Ferricr,  that  such  an  application  is  equally  competent,  where 
the  debt  consists  of  engagements  by  contract,  decree,  or  other 
legal  form  of  obligation,  which  are  only  to  become  due  at  a  fu- 
ture time,  or  even  contingently,  if  the  personal  liability  to  pay 
when  tbe  time  shall  have  arrived  be  in  itself  clear,  that  we  think 
it  unnecessary  to  enter  into  any  detailed  consideration  of  that 
point,  being  satisfied  that  it  must  be  held  to  be  an  established 
part  of  tbe  law. 

'*  The  principle  of  this  exception,  from  the  ordinary  rules  de- 
termining the  rights  of  debtors  and  creditors,  is  obvious  and 
simple.     The  fact  being  assumed,  that  the  debtor  means  to 
leave  the  country  permanently,  he  is  still  not  required  to  pay 
even  a  present  debt,  till  all  tbe  ordinary  process  of  action  and 
diligence  shall  have  been  followed  forth.     Neither  is  he  required 
to  pay  a  debt  to  fall  due  hereafter,  before  the  terra  when  it  may 
be  legally  exacted  shall  have  arrived.     Nor  is  be,  in  any  one  of 
these  cases,  required  even  to  find  security  that  they  shall  be 
paid,  when  legally  exigible  and  duly  constituted.     All  that  the 
creditor  can  demand  is,  that  the  debtor  shall  find  security  that 
he  shall  be  present  in  the  country  to  answer  to  the  action  or 
diligence  of  the  creditor,  to  be  in  proper  time  exhibited  against 
him.     The  plain  meaning  of  the  law  is,  that  the  creditor  in 
whose  favour  the  obligations  have  been  undertaken,  shall  either 
have  the  debtor  himself,  or  a  sufficient  surety,  resident  within 
the  jurisdiction,  to  answer  for  the  fulfilment  of  them.     And  it 
may  be  observed,  that  if  this  principle  be  reasonable  in  other 
cases,  it  seems  to  be  particularly  so  in  the  case  of  obligations 
arising  out  of  the  contract  of  lease.     For  that  is  a  contract 
which  always  supposes  that  the  tenant  shall  continue  resident 
upon  the  lands  in  Scotland ;  and  therefore  the  very  determina- 
tion to  leave  the  country,  while  the  years  of  the  lease  are  current, 
implies  the  purpose  of  violating  the  obligations  undertaken,  and 
avoiding  the  process  or  diligence  by  which  implement  of  them 
may  be  compelled.     It  is  very  true,  that,  in  such  a  case,  the 
land  which  is  the  subject  of  the  contract  remains ;  and  the  land- 
lord may  have  remedies,  by  which  the  evil  of  the  breach  of  con- 
tract may  be  lessened.     But  though  a  tenant,  after  making  all 
he  can  of  the  first  years  of  the  lease,  may  choose  deliberately  to 
throw  the  farm  back  on  the  landlord,  and  fly  from  the  diligence 
to  which  he  would  be  subject,  it  is  not  the  less  true  that  he  is 
under  the  legal  obligation  to  hold  the  lands,  and  to  pay  the  rent, 
in  all  the  years  of  the  subsistence  of  the  contract.     If,  in  conse- 
quence of  his  declared  purpose  to  depart,  he  is  called  upon  by 
the  force  of  the  ordinary  warrant  to  find  security  that  he  shall 
be  sistcd  injudicio  to  answer  for  fulfilment  of  his  engagements, 
it  may  be  that  the  security  required  may  sometimes  appear  to 
be  great  or  even  severe.     That  may  happen  equally,  where  a 
debt  sworn  to  be  already  exigible  is  of  large  amount,  though  not 
yet  constituted  ;  and  it  may  be  even  of  a  more  oppressive  cha- 
racter prima  facie,  where  the  constitution  of  the  debt  is  of 
doubtful  result.     Cases  accordingly  may  exist,  where,  though 
the  application  for  arresting  the  debtor  as  in  meditatione  fugat 
must  be  regarded  as  perfectly  regular,  competent,  and  legal, 
there  may  be  ground  for  holding  that  it  has  been  oppressively 
used  or  insisted  in.     But  it  is  evident  to  us,  that  the  diflSculty 
of  finding  security,  which  may  arise  equally  from  the  amount  of 
tbe  debt,  or  from  the  nature  of  the  contract,  cannot  alter  the 
question  as  to  the  competency  or  legality  of  the  application  it- 
self. 

"It  is  not  necessary  for  us  to  consider  the  means  of  relief 
which  a  person  becoming  security  in  such  a  case  might  have. 
It  is  evident,  however,  that  there  must  be  such  means.  And  it 
seems  to  us,  that  it  is  this  consideration  which  has  created  the 
doubt  in  the  present  question.  Though  the  landlord  obtains 
the  security,  he  may  use  the  other  remedies  which  the  law  gives 
him ;  and,  when  he  does  so,  if  the  cautioner  is  called  upon  for 


payment  of  the  rents  as  they  become  due,  he  will  be  entitled  to 
the  benefit  of  the  operation  of  those  remedies.  But  this  is  no 
more  than  what  may  occur  in  many  other  cases.  The  creditor 
may  find  other  means  of  making  his  debt  eflfectual,  besides  the 
personal  obligation  of  his  debtor.  But  the  possibility  of  bis 
having  other  remedies  will  not  alter  the  legal  competency  of  the 
application  for  security  that  the  debtor  himself,  about  to  fly  the 
country,  shall  be  present  to  answer  for  it. 

*'  The  question  which  remains  is,  whether  the  application  in 
the  present  case  was  incompetent  and  contrary  to  law,  on  the 
single  ground  that  the  security  demanded  was  to  tbe  amount  of 
the  rents  already  due,  or  which  should  become  due.  To  speak 
correctly,  this  is  not  precisely  the  state  of  the  matter.  The  se- 
curity asked  was  only,  that  the  pursuer  should  be  sisted  in  jndi- 
cio,  to  answer  for  payment  of  those  rents  when  they  should  suc- 
cessively become  due.  If  this  could  be  done  (and  it  was  wholly 
in  the  pursuer's  own  will),  the  cautioner's  undertaking  would 
be  satisfied,  and  he  would  not  be  liable  to  any  further  demand. 
But  if  the  debtor  cannot  be  sisted,  because  he  wilfully  absents 
himself  from  the  country,  and  the  consequence  is,  that  tbe  cau- 
tioner must  suflTer  the  penalty  by  paying  the  debt  in  place  of 
him,  if  it  be  not  otherwise  satisfied,  this  only  arises  from  the 
nature  of  tbe  case,  and  it  is  a  result  which  at  once  shows,  that 
the  extraordinary  process  under  which  the  caution  was  obtained 
was  necessary,  according  to  the  principle  of  the  law.  And  the 
object  being  simply  to  secure  such  responsibility  in  default  of 
the  debtor  himself,  we  do  not  see  that  it  can  be  held  to  be 
either  incompetent,  or  contrary  to  law,  to  make  the  application 
in  such  terms,  according  to  the  amount  of  the  indisputable 
obligations  of  the  lease,  qualified  always  with  the  proviso,  that 
the  term  of  payment  of  each  year's  rent  must  be  first  come  and 
bygone.  When  we  find  it  to  be  clearly  settled  that  such  a  de- 
mand of  security  may  be  legally  made  in  cases  of  aliment,  an- 
nuity, instalments  of  a  price,  and  the  like,  and  even  of  cmiHo- 
gent  debts,  to  the  amount  of  sums  which  must  or  may  fall  due 
de  fiituro,  we  are  unable  to  discover  any  principle  on  which  a 
distinction  can  be  made  in  the  case  of  a  lease,  to  the  effect  of 
holding  that  such  an  application  as  that  which  was  made  in  this 
case  is  irregular,  incompetent,  and  illegal. 

"  With  the  greatest  respect,  therefore,  for  the  opinion  of  tbe 
eminent  Judge  who  presided  at  tbe  trial,  we  are  under  the  ne- 
cessity of  delivering  our  judgment,  that  the  exception  ought  to 
be  sustained,  and  a  new  trial  granted." 

Lord  Cuninghame : 

"  I  am  of  opinion  that  the  direction  given  by  the  Judge  to 
the  jury  in  the  present  case,  was  correct  in  point  of  law,  and 
that  the  exception  ought  to  be  disallowed.  I  have  come  to  this 
conclusion  on  the  following  grounds : 

"  I.  The  specialties  of  this  case  justified  the  charge  on  the 
point  excepted  to,  independent  altogether  of  the  rule  that  may 
be  applicable  to  claims  of  landlords  generally  under  leams. 

"  Before  the  charge  was  delivered  by  the  Court,  it  was  proved 
that  the  defender  had  written  to  his  agent,  that  '  a  suit  should 
be  raised  against  M'Gill  for  the  rents  during  the  lease,  not  only 
of  bis  possession,  but  for  the  whole  rents,  and  then  apprehended 
till  he  should  find  caution.'  In  following  out  the  proceeding 
thus  resolved  on,  the  defender  made  affidavit  for  tbe  whole  rents 
during  the  fifteen  subsequent  years  of  the  lease  as  *  debts,'  no 
doubt  adding  the  words,  '  the  said  terms  and  years  to  be  first 
come  and  bygone ;'  and  he  gave  in  a  petition  to  the  Sheriff, 
craving  that  M*Gill  should  be  imprisoned  within  the  tolbootb 
of  Campbelton  '  till  he  found  sufficient  caution  to  the  amount 
of  said  debts,  acted  in  your  Lordship's  courtc-books  de  judicio 
sisti,  in  any  action  for  payment  of  said  debts  already  brought  or 
to  be  brought  against  him'  *  within  six  months,'  &c.  &c.  And 
upon  that  application,  the  pursuer,  after  a  short  examination, 
was  committed  prisoner  to  the  tolbootb  of  Campbelton  till  be 
found  caution  to  the  full  amount  craved.  It  was  also  proved  on 
the  trial  (see  evidence  of  Alexander  McMillan,  bill,  p.  9,  and  his 
missive,  App.  p.  12),  that  before  any  of  those  proceedings  took 
place,  the  defender  was  in  possession  of  an  offer  to  tbe  extent  of 
£95  per  annum  for  the  farm,  which  rent  the  pursuer  refused ; 
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and  he  afterwards  let  the  &nn  for  £100.    Evidence  of  Peter 
Gilkison,  bill,  p.  10. 

"  The  defender's  real  interest,  therefore,  in  the  enforcement 
of  the  pursuer*8  future  and  contingent  obligations  under  this 
lease,  did  not  exceed  £200,  while  it  has  been  shown  that  he 
demanded  caution  to  the  amount  of  the  full  rent  for  the  whole 
years  of  the  lease — t.  e.,  for  a  gross  sum  exceeding  £1100  Ster- 
ling. 

"  Further,  it  was  proved  on  the  trial,  and  before  the  Judge 
charged  the  jury,  that  M'Gill  and  his  co-tenants,  at  the  period 
of  his  apprehension,  had  stock  on  the  farm  to  the  amount  of 
£183,  (evidence  of  Peter  Gilkison,  bill,  p.  10),  as  to  which 
it  was  proved,  that  the  pursuer,  in  bis  examination  before  the 
Sheriff  (App.  to  bill,  p.  16),  judicially  made  this  statement: — 
*  That  Uie  declarant  is  willing,  so  fiir  as  he  is  concerned,  to  al- 
low the  joint  stock  on  the  farm  to  remain  on  it,  in  security  of 
the  rent  bygone  and  to  come.'  Notwithstanding  this,  the  pur- 
suer having  been  unable,  as  may  be  supposed,  to  find  caution 
to  the  full  amount  required  for  appearing  in  an  action  at  the 
distance  of  six  months,  was  detained  two  months  in  prison, 
after  which  he  was  released  by  the  Supreme  Court,  by  having 
a  bill  of  suspension  passed,  on  finding  caution  to  a  fiir  lower 
amount. 

"  It  humbly  appears  to  me  that  our  law  would  be  very  de- 
fective indeed,  and  might  be  converted  into  an  engine  of  grievous 
oppression,  if  such  a  warrant  could,  under  such  circumstances, 
be  enforced  against  a  party  in  (he  condition  of  the  pursuer, 
without  redress.  The  fault  or  error  in  the  defender  lay,  not  in 
bringing,  or  stating  that  he  intended  to  commence  an  action 
against  the  tenant  for  implement  of  a  lease  of  fifteen  years,  but 
in  demanding  caution  to  the  amount  of  fifteen  years'  full  rent, 
for  the  tenant's  appearance  in  such  action.  The  defender  over- 
stated very  largely  the  amount  of  the  caution,  which  any  landlord 
was  entitled  to  demand  in  a  case  of  this  description ;  and  the  facts 
known  to  himself  or  his  agents,  showed  irrefiragably  that  he  had 
no  such  interest  at  issue  in  the  pursuer's  possession  as  to  justify 
or  entitle  him  to  demand  caution  to  the  amount  that  he  did, 
and  which  alone  occasioned  the  pursuer's  long  detention  in 
prison. 

"  This,  however,  as  I  understand  the  note  of  the  Lord  Jus- 
tice-Clerk's speech,  was  the  sole  import  and  extent  of  the  charge 
excepted  to.  His  Lordship  gave  it  as  his  opinion,  that  when 
the  landlord  demanded  caution  '  to  the  amount  of  the  said 
debts,'  including  therein  the  prospective  rents  for  fifteen  years, 
that  that  was  an  illegal  demand.  It  was  not  stated  by  the 
Judge  that  the  landlord  ought  to  have  confined  his  demand 
merely  to  the  amount  of  the  past  rents,  or  that  he  had  no  claim, 
or  ground  of  action,  in  respect  of  future  rents;  but  simply,  that 
a  demand  of  caution  *  to  the  full  amount  of  the  whole  future 
rents  for  fifteen  years'  was  illegal.  In  that  opinion  1  concur ; 
for  I  think  the  principle  or  measure  according  to  which  the 
caution  was  demanded  was  oppressive,  and  enormously  beyond 
the  fair  interest  of  the  landlord  in  the  premises,  and  so  illegal 
and  contrary  to  every  law  or  authority  by  which  such  a  question 
can  be  determined.  Such  a  demand,  as  I  conceive,  should  have 
been  restricted  by  the  Judge  Ordinary  to  something  near  the 
real  interest  of  the  defender  in  the  matter  libelled  on,  as  it  was 
by  this  Court  when  the  case  was  discussed  in  the  bill  of  sus- 
pension. But  the  caution  not  having  been  restricted,  and  the 
pursuer  having  been  deprived  of  his  personal  liberty  for  upwards 
of  two  months,  in  consequence  of  this  exaggerated  demand,  the 
warrant  was  executed  perieuio  pet^niis,  and  the  defender  must 
be  liable  in  reparation. 

"  II.  While  it  thus  appears  that  the  present  case  is  a  clear 
one,  on  the  special  circumstances  brought  out  in  the  evidence, 
I  am  further  of  opinion,  that  it  would  be  very  questionable  if  a 
landlord  could,  in  any  case  of  lease,  safely  and  legally  demand 
caution  to  the  full  amount  of  the  prospective  rents  from  any 
tenant. 

'*  The  practice  of  apprehending  foreigners  as  in  meditatione 
fug<B,  has  grown  up  in  Scotland  from  long  usage  sanctioned  by 
our  courts,  and  not  from  any  special  law  or  Statute  authoriaing 
the  practice.     At  first  such  warrants  appear  to  have  been  con- 
fined either  to  claims  already  liquid  and  constituted,  for  payment 


of  which  immediate  diligence  could  be  used,  or  to  other  claims 
immediately  exigible,  and  which  in  fact  were  in  the  course  of 
constitution.  Accordingly  Lord  Stair  (B.  IV.  t.  27,  §3.)  says, 
'  captions  are  also  granted  without  a  preceding  charge  hy  the  Lords 
upon  special  occasions,  as  if  parties  be  suspect  to  leave  the  country, 
and  have  no  visible  estate  in  it.' 

"  It  is  only  of  comparatively  recent  date  that  such  application!; 
were  supposed  to  be  competent  for  future  or  contingent  debts 
of  any  description.  The  first  case  on  record  where  this  question 
is  reported  as  having  been  tried,  was  that  of  Keid,  10th  July 
1823,  where  a  husband,  against  whom  his  wife  held  a  decree  for 
periodical  and  future  aliment,  was  decerned  to  find  caution  on  a 
meditatio  fuga  warrant  to  implement  the  decree.  A  similar  pro- 
ceeding has  also  been  repeatedly  adopted  as  to  claims  of  aliment 
for  bastard  children ;  and  the  Court  is  said  to  have  expressed  an 
opinion  to  the  same  effect  as  to  annuities  payable  by  a  defender 
in  the  case  of  Cameron,  18th  November  1823;  Shaw's  Reports. 
But  these  cases  do  not  solve  the  question  as  to  claims  for  future 
rent,  under  a  lease  for  a  term  of  years. 

"  When  the  obligant  on  a  personal  obligation  for  aliment,  or 
for  an  annuity,  is  about  to  escape  from  the  country,  there  is  no 
measure  or  ratio  on  which  the  creditor  can  be  required  to  accept 
of  caution  for  less  than  the  full  amount  of  his  claim ;  because  in 
every  possible  event  the  full  amount  of  the  aliment  or  annuity, 
as  the  case  may  be,  will  be  due  to  the  creditor  when  the  terms 
of  payment  arrive ;  and  ex  hypothesis  he  holds  nothing  in  his 
hand  by  which  the  future  or  contingent  debt  can  be  diminished. 
But  the  case  is  totally  different  in  the  case  of  leases.  In  no  con- 
ceivable case  can  a  debt,  to  the  full  amount  of  the  whole  future 
rents,  be  due,  if  the  obligant  is  unwilling  or  unable  to  fulfil  the 
contract.  On  the  contrary,  if  the  farm  continues  possessed  by 
the  tenant,  the  landlord  has  no  claim  till  each  term's  rent  falls 
due,  and  in  that  case  he  cannot  ask  any  warrant  at  all  against 
the  tenant.  Again,  if  the  farm  be  abandoned,  the  landlord  has 
the  security  of  his  land  for  the  satisfaction  pro  tanto  of  any  future 
rent ;  and  therefore  it  would  be  vexatious  in  any  landlord  to  ask, 
and  most  oppressive  in  any  court  of  law  or  equity  to  grant,  a 
warrant  to  imprison  any  debtor  till  he  found  caution  for  a  long 
series  of  future  rents.  The  gross  amount  of  these  rents  can 
never,  in  any  view,  be  the  measure  of  the  security  exigible  by 
the  landlord  in  reference  to  his  future  and  contingent  claims ;  and 
therefore  a  demand  for  caution  to  the  amount  of  the  whole  future 
rents  accumulated,  appears  to  me  to  be  more  than  any  landlord 
has  a  legal  title  to  demand. 

'*  As  the  remedy,  however,  of  a  summary  warrant,  in  cases  of 
alleged /u^a,  is  an  extraordinary  interposition  of  the  law  under 
our  system,  the  creditors'  proceedings  in  resorting  to  it  are,  in 
my  opinion,  to  be  most  strictly  interpreted ;  and  if  a  party  goes 
one  iota  beyond  the  clear  necessity  of  the  case,  he  is  liable  in 
reparation.  This  proceeding  having  been  introduced  into  our 
law,  without  Statute,  there  is  often  no  antecedent  authority  to 
be  quoted,  for  establishing  what  is  or  is  not  an  excess  of  dili- 
gence on  the  part  of  the  creditor.  This  must  be  determined  by 
the  circumstances  of  each  particular  case,  as  the  various  deci- 
sions subjecting  creditors  for  an  abuse  of  the  forms  of  law  in  si- 
milar cases,  demonstrate.  But  it  is  obvious  that  there  cannot 
be  a  greater  abuse  of  this  privilege  of  summary  arrest,  than  tak- 
ing out  a  warrant  under  an  exorbitant  demand  of  caution.  For 
a  party  alleging  that  he  has  a  claim  against  another  about  to  go 
abroad,  is  entitled  to  make  the  application  for  caution,  even 
though  the  debtor  is  not  leaving  the  country  with  any  view  to 
defraud  his  creditor  or  to  evade  his  diligence.  His  mere  de- 
parture from  the  country  is  sufficient,  as  determined  in  the  case 
of  Wright,  Fac.  Coll.,  6th  February  1782 ;  Morr.  p.  8553, 
where  it  was  found  that  '  a  warrant  was  competent  against  a 
party  who  had  come  to  this  country  from  America,  and  meant 
to  return  thither  in  order  to  prosecute  his  business  as  a  factor.' 
Hence,  it  would  be  most  hazardous  to  lay  it  doivn,  that  a  war- 
rant is  legal,  in  which  caution  to  an  exaggerated  and  unneces- 
sary extent  is  demanded  from  the  defender  under  pain  of  impri- 
sonment. 

"  Applying  these  views  to  the  present  case,  let  it  be  sup- 
posed that  there  had  been  a  formal  lease  here,  with  a  clause  of 
registration  on  which  diligence  might  have  been  tcrmly  used 
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for  tbe  whole  rents  under  the  lease  as  they  fell  due.  In  that 
case,  no  action  of  constitution  would  have  been  necessary,  as  in 
the  present  instance ;  but  the  proprietor  might  have  at  once  pro- 
ceeded to  apprehend  the  tenant  upon  the  constituted  obligations 
of  his  lease,  if  going  abroad ;  and,  had  he  done  so,  would  any 
judge  have  found  the  tenant  bound  to  find  caution  de  judicio 
sisti,  instantly  to  the  full  amount  of  the  rents  during  all  the 
future  years  of  the  lease,  without  regard  to  the  consideration, 
that  that  could  never,  in  any  event,  be  the  loss  or  damage  of  the 
landlord  ?  It  is  supposed  that  any  such  doctrine  would  be  not  a 
little  severe  upon  the  whole  tenantry  of  the  country,  and  would 
be  in  itself  alike  novel,  and  contrary  to  the  universid  understand- 
ing of  the  public  on  the  subject. 

**  But  while  there  is  no  precedent  or  authority  in  our  law 
supporting  a  demand  for  caution  to  this  unreasonable  and  unne- 
cessary amount  on  the  part  of  the  proprietors,  it  is  tlie  duty  of 
the  Court  now,  as  our  predecessors  before  us  have  done,  to 
settle  the  law  in  each  emerging  case,  according  to  these  princi- 
ples of  law  and  equity,  on  which  creditors  have  been  previously 
allowed  to  resort  to  these  summary  arrests  in  our  practice.  Ac- 
cordingly, when  Mr  Bell  (Com.  vol.  II.  p.  562)  states  it  as  the 
result  of  our  decisions  on  this  head,  that  *  the  meditatione  fugct 
warrant  is  not  a  punishment  for  absence,  but  an  instrument  of 
justice,  and  a  method  of  preventing  loss  to  the  creditor,'  it  is 
apprehended,  that  the  sanction  of  such  warrants  to  any  farther 
extent  than  a  pursuer's  hazard  of  loss,  would,  both  in  actions 
on  leases  and  various  other  cases,  lead  to  a  very  gross  and  op- 
pressive abuse  of  these  warrants.  It  would  go  to  this — that  a 
party  might  always  demand  caution  to  the  fiUl  extent  ef  every 
future  and  contingent  claim,  for  which  he  might  lawfully  con- 
clude, in  any  action  about  to  be  commenced  by  him.  By  that 
rule,  if  any  pursuer  brought  an  action  against  a  party  going 
abroad,  concluding  for  declarator  and  adjudication  of  an  estate 
held  by  the  latter,  he  might  arrest  him  and  hold  him  to  bail  for 
the  full  value  of  the  estate,  though  of  course  the  most  valuable 
part  of  the  subject  concluded  for  must  always  remain  in  solo,  to 
be  vindicated  by  the  right  owner.  The  summary  apprehension 
of  a  defender,  in  order  to  force  either  payment  or  caution  to 
such  amount,  appears  to  be  peculiarly  repugnant  to  the  princi- 
ples of  the  law  of  Scotland,  which  allows  no  arrest  on  mesne 
process ;  and  which,  in  general,  permits  no  party  to  be  appre- 
hended for  any  debt  till  it  is  past  due,  and  alio  till  a  charge  for 
payment  is  given  and  expired.  The  arrests  permitted  on  other 
occasions  in  our  practice,  form  exceptions  from  the  general  rule, 
and  the  party  applying  for  them  must  show,  at  his  peril,  that 
they  were  not  demanded  to  an  extent  or  amount  beyond  what 
the  necessity  of  the  case,  and  his  legitimate  interest  in  the 
future  fulfilment  of  the  obligation,  absolutely  required. 

**  While  there  is  no  precedent  or  authority  to  support  such  a 
warrant  in  our  own  law,  it  seems  (as  to  the  amount  of  the  cau- 
tion demanded)  to  be  contrary  to  the  principles  of  every  other 
system.  It  is  not  known  whether  a  party  can,  by  any  process, 
be  apprehended  and  incarcerated  in  England  till  he  find  caution 
for  future  payments  not  due,  by  the  terms  of  the  obligation,  for 
a  series  of  years  afterwards.  But  the  English  case  of  Austin, 
as  thus  abiidged  in  late  reports,  seems  to  have  proceeded  on  a 
principle,  which,  when  applied  to  the  present  case,  is  sufficient 
to  demonstrate  the  illegality  of  the  warrant  on  which  the  pur- 
suer in  this  instance  was  detained  in  jail :  '  An  arrest  for  the 
total  amount  on  one  side,  where  there  have  been  mutual  deal- 
ings, without  deducting  sums  known  to  be  due  on  the  other,  is 
malicious  and  without  probable  cause.'  Austin,  4  Dowl.  and 
Ryl.  Rep.  653.  That  was  obviously  a  different  case  from  the 
present  in  its  details,  but  the  principle  of  the  decision  seems 
clearly  applicable  to  this  question.  It  has  been  argued  that  the 
Judge  in  the  present  instance  should  have  left  the  amount  of 
the  caution  demanded  by  the  defender,  along  with  the  other  cir- 
cumstances of  the  case,  to  be  judged  of  by  the  jury.  It  appears, 
however,  that  the  Judge  left  as  much  on  this  matter  to  the  jury 
as  it  was  proper  to  do.  IJe  did  not  prescribe  to  the  jury  what 
precise  amount  of  caution  should  have  been  required,  as  the 
jury  fell  to  judge  of  that  from  the  facts.  But  he  said,  at  all 
events,  that  the  demand  for  caution  to  the  full  amount  of  fifteen 
ycttfb'  rents  was  contrary  to  law.     Had  the  question  related  to 


a  diligence  for  payment  of  debts  past  due,  the  Judge  would 
have  been  bound  to  tell  the  jury,  that  an  apprehension  for  more 
than  was  due  was  contrary  to  law.  In  like  manner,  where  the 
claim  related  to  contingent  claims,  when  caution  was  demanded 
for  greatly  more  than  was  necessary  completely  to  secure  tbe 
claimant,  it  was  equally  the  duty  of  the  judge  to  declare,  that 
such  a  demand  was  unwarranted  in  law.  The  question  put  to 
the  jury  here  was:  *  Whether  the  pursuer  was  wrongfully  ap- 
prehended or  not  ?'  In  such  a  case,  it  was  certainly  the  duty  of 
the  judge  to  say,  whether  the  warrant,  as  applied  for  and 
granted,  for  the  large  amount  of  caution  specified  was  legal  or 
not. 

'*  On  the  whole,  therefore,  viewing  the  present  at  a  case  in 
which  a  creditor  demanded  immediate  caution  from  his  debtor 
to  the  amount  of  upwards  of  £1000,  and  detained  him  in  prison 
for  two  months  to  enforce  such  caution,  when  not  only  bis  pre- 
sent, but  his  contingent  interest  in  the  enforcement  of  the  leaso 
fell  palpably  and  incontestibly  very  far  below  that  sum,  and  in 
fact  was  under  £200  (as  established  on  evidence),  I  think  the 
warrant  as  applied  for  and  enforced,  was  contrary  to  law  ;  and, 
on  these  grounds,  I  am  clearly  of  opinion,  that  the  exception 
should  be  disallowed;" 

On  advising, 

Lord  Justice' Clerk. — After  having  reconsidered  this  cslsc 
with  every  anxiety  in  my  power,  I  remain  of  the  opinion  ex- 
pressed by  me  at  the  trial,  and  I  think  the  present  judgment 
will  introduce  a  novelty  in  our  law,  which  will  be  attended 
with  serious  consequences. 

Lord  Glenlee. — I  am  disposed  to  concur  in  tbe  opinion  of 
your  Lordship  and  Lord  Cuninghame. 

Lords  Meadowbank  and  Medwyn  concurred  in  the  opiiuon  of 
the  majority  of  the  consulted  Judges. 

Their  Lordships  then,  in  respect  of  the  opinion  of 
the  majority  of  the  Court,  allowed  the  bill  of  excep- 
tions. 

Act,  Dean  of  Faculty  (Hope),  P.  Robertson ;  E.  and  A. 

M'Millan,  W.S.,  Agents Alt.  D.  M'Neill,  A.  Anderson;  W. 

and  J.  B.  Douglas,  W.S.,  il^enis.— [J.D.M.] 


10/A  March  1838. 
Second  Division (J.D.M.) 

No.  182. — David  Dalton  Kennedy,  Pursuer^  v.  IIis 

Creditoss. 

Cessio  Bonorum — Statute  6  and  7  Will.  IV.  cap.  56 — Jurisdic- 
tion— Foreigner — Held  that  foreign  defenders  are  amenable  io 
the  jurisdiction  of  the  Sheriffs  in  Scotland,  in  the  process  of 
cessio  bonorum  raised  under  the  Statute  6  and  7  WiiL  I V. 
cap.  56. 

David  Dalton  Kennedy  of  Craig,  in  the  county  of 
Ayr,  presented  an  application  for  the  benefit  of  cessio 
bonorum^  under  the  6th  and  7th  William  IV.  cap.  56, 
to  the  Sheriff  of  that  county,  which  was  framed  in  the 
form  pointed  out  by  the  Statute,  and  upon  which  the 
usual  deliverance  was  pronounced.  The  great  pro- 
portion of  his  debts  were  contracted  in  England,  where 
he  had  resided  for  a  considerable  period. 

No  appearance  for  the  creditors  was  originally 
made  in  the  Inferior  Court ;  and  the  bankrupt,  after  a 
short  examination,  obtained  an  interlocutor,  finding 
him  entitled  to  the  benefit  of  the  Statute.  In  this  stage 
of  the  cause,  Mr  S.  C.  Kerr,  an  English  creditor,  ap- 
peared and  presented  a  reclaiming  note,  in  which  he 
urged,  firsty  That  there  was  no  process,  in  respect 
that,  by  the  Act,  the  Sheriff  had  no  jurisdiction  over 
foreigners,  and,  consequently,  that  the  only  competent 
mode   of  obtaining  the  benefit  of  the  cessio,  where 
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there  were  foreign  creditors,  vas  by  raising  the  sum- 
mons in  the  Court  of  Session ;  and,  2(iy  He  contended 
that  if  the  Sheriff  should  hold  he  had  jurisdiction,  as 
the  examination  of  the  bankrupt  had  been  in  absence, 
he  ought  to  be  re-examined,  more  especially  as  the 
debts  were  principally  English,  and  he,  Mr  Kerr,  not 
being  aware  of  the  form  of  procedure  in  the  Scottish 
Courts,  had  omitted  to  enter  appearance. 

The  Sheriff  refused  the  petition,  upon  advising  it 
with  answers,  and  he  affixed  a  long  note,  in  which  he 
stated  that  he  thought  that  Sheriffs  had  jurisdiction 
where  there  were  foreign  creditors,  and  that  it  was  in- 
competent, afler  an  examination  of  the  bankrupt  had 
been  once  made,  to  have  it  resumed. 

Mr  Kerr  thereupon  reclaimed  to  the  Lord  Ordinary 
on  the  Bills  rMedw}m) ;  and  it  having  been  discovered 
that  other  objections  existed  to  the  competency  of  the 
cesstOy  the  prayer  of  the  note  was  made  sufficienUy  broad 
to  cover  them.  His  Lordship,  upon  hearing  counsel, 
ordered  cases  merely  on  the  point  of  jurisdiction.  These 
he  reported  to  the  Court,  issuing  at  same  time  the  fol- 
lowing note : 

*'  The  Lord  Ordinary  entertains  great  doubt  of  the  jurisdic- 
tion of  the  Sheriff  in  this  case.  It  would  appear  that  most  of 
the  creditors  reside  beyond  the  kingdom,  and  in  other  cases  are 
not  amenable  to  the  courts  of  this  country,  except  under  a  par- 
ticular mode  of  establishing  a  jurisdiction  before  the  Court  of 
Session.  By  this  Act,  Sheriffs  ar^?  to  have  a  jurisdiction  '  as 
fully  as  in  any  other  action  presently  by  law  competent  before 
him ;'  and  it  does  not  appear  that  section  three,  which  points 
out  the  Sheriff  of  the  debtor's  residence  as  the  Inferior  Court 
to  which  th6  application  is  to  be  made,  was  intended  to  extend, 
or  can  extend  his  jurisdiction  over  English  creditors  or  foreign, 
authorising  them  to  be  dted  to  appear  before  him  on  the  inducue 
of  thirty  days.  The  learned  Shenff  who  has  sustained  his  ju- 
risdiction in  this  case,  does  so  on  the  analogy  of  1  William  IV. 
c.  69 ;  but  it  may  be  questioned  if  this  be  sufficient  to  give  such 
extraordinary  jurisdiction  to  a  Sheriff,  as  in  the  present  case, 
over  these  foreign  creditors.  For,  when  the  jurisdiction  of  the 
Admiralty  Court,  as  a  separate  court,  was  abolished  and  trans- 
ferred to  the  Court  of  Session  and  to  the  Sheriff-Courts,  con- 
sidering the  nature  of  that  Court,  having  reference  chiefly  to 
foreigners,  it  was  necessary  that  they  should  be  made  suhlject 
to  the  new  jurisdiction,  as,  by  the  law  of  nations,  they  had 
been  to  the  old  and  original  jurisdiction,  and  accordingly 
this  jurisdiction  »  expressly  conferred  on  them.  But  the  Lord 
Ordinary  has  great  difficulty  in  holding  that  the  extension 
of  jurisdiction  to  maritime  causes  against  foreigners  (being 
chiefly  those  '  residing  furth  of  Scotland,*  but  who  may  be  found 
here  on  board  ship,  yet  not  domiciled  even  to  the  extent  of 
founding  jurisdiction;,  is  alluded  to  in  section  one  of  the  Cessio 
Act,  or  that  this  section  has  a  view  to  any  action  but  those  in 
his  original  and  proper  character  of  Sheriff.  Neither  is  it  at  all 
necessary.  The  Court  of  Session  is  equally  competent,  under 
this  Act,  to  give  all  the  relief  which  the  Sheriff  could  give,  and 
it  may  well  have  been  thought  reasonable  in  small  cessios^  with 
all  the  creditors  on  the  spot,  to  allow  the  proceedings  to  take 
place  before  the  local  judge,  which  it  would  not  be  reasonable, 
where  the  party  had  transactions  of  such  nature  and  such  mag- 
nitude as  to  constitute  debts  in  England  and  foreign  countries, 
to  allow  these  to  be  disposed  of  by  an  inferior  judge,  when  the 
Supreme  Court  is  open  to  them.  But  as  the  point  is  new  and 
doubtful,  the  Lord  Ordinary  thinks  it  should  be  disposed  of  de- 
liberately, that  uniformity  may  prevail  in  this  matter  throughout 
the  various  Sheriff  Courts." 

Upon  advising,  their  Lordships  thought  it  right  to 
take  the  opinion  of  the  whole  Court. 

The  following  opinion  was  returned  by  Lords  Cun- 


inghame,  Mackenzie,  Corehouse,  Fullerton,  Moncreiff, 
Jeffrey  and  Cockburn : 

"  We  are  of  opinion  that  the  defender,  though  residing  in 
England,  was  amenable  to  the  jurisdiction  of  the  Sheriff  of  Ayr- 
shire, in  the  process  of  ceasio  bonorum  raised  by  him  against  his 
creditors,  under  authority  of  the  late  Statute  6  and  7  Will.  IV. 
cap.  56, 

*'  The  object  of  that  Statute  was  to  enable  debtors  to  bring 
processes  of  cessio  before  the  Sheriff  of  their  domicile  (§  3)  ; 
and  with  that  view,  it  is  declared  that  Sheriffs  *  shall  possess 
jurisdiction  in  processes  of  cessio  bonorum,  as  fully  as  in  other 
actions  presently  by  law  competent  before  him.' 

'*  Hence,  if  the  process  be  brought  competently  before  the 
Sheriff  of  the  pursuer's  domicile,  the  Judge  has  power  to  give 
an  effectual  decree  in  it,  whoever  may  be  defenders,  as  fully  as 
in  any  other  cause  competent  before  him.  The  concluding 
words  above  quoted,  cannot  be  construed  as  in  any  respect  in- 
tended to  restrict  the  jurisdiction  of  the  Sheriff  to  any  particu- 
lar class  of  cemoif  but  rather  to  denote  the  unlimited  extent 
of  the  power  conferred  on  the  Sheriff  to  give  as  effectual  a  de- 
cree in  all  processes  of  cessio,  after  the  cause  has  been  brought 
competently  before  him,  as  he  could  pronounce  by  law  in  any 
other  cause.  Besides,  as  there  is  a  large  class  of  mercantile 
cases  (Admiralty  causes)  in  which,  by  the  1st  Will.  IV.  c.  69, 
Sheriffs  have  an  undoubted  jurisdiction  over  foreigners,  that  ex- 
ample alone  is  sufficient  to  show  that  Sheriffs  ought,  even  under 
a  literal  construction  of  the  above  clause,  to  have  jurisdiction  in 
processes  of  eestio. 

**  This  view  of  the  ease  is  confirmed  by  the  ulterior  provisions 
of  the  Act,  as  to  the  citation  of  defenders.  By  section  four  of  the 
Act,  there  most  be  a  notice  in  the  Gazette,  thirty  days  prior  to  the 
calling  of  the  case,  and  intimation  given  to  each  creditor,  either  by 
letters  sent  through  the  post-office,  or  by  ordinary  citation,  at  the 
option  of  the  pursuer.  The  length  of  the  notice  required,  of  itself 
affords  a  fiur  inference,  that  the  law  contemplated  the  probability 
of  other  parties  appearing,  and  bein^  defenders  in  the  process, 
than  those  subject  to  the  ordinary  jurisdiction  of  the  Sheriff, 
who  may  usually  be  cited  on  an  induckt  of  seven  days ; — and  as 
foreign  defenders  in  ceuios  never  were  rendered  subject  to  the 
jurisdiction  of  our  Supreme  Court  (as  in  ordinary  actions  of 
debt,)  by  arrestment  ad  jurisdietionem  fundandam,  we  think 
that  they,  as  well  as  other  creditors  living  beyond  the  Sheriff's 
jurisdiction  in  Scotland,  are  now  amenable  to  the  jurisdiction  of 
the  Sheriff,  in  process  of  cessio,  either  by  letters  of  intimation 
sent  through  the  post-office,  or  by  legal  citation,  as  the  pursuer 
may  prefer." 

Lord  President : 

"  I  was  at  first  of  a  different  opinion ;  but  now  I  see  no  rea« 
son  for  differing  with  the  other  Judges.*' 
Lord  Gillies  also  concurred. 

On  advising, 

Lord  Juitice'  Clerk, — After  considering  this  mattter  carefully, 
I  think  it  is  well  settled  by  the  opinion -of  the  majority  of  the 
Court,  in  which  I  concur. 

Lord  Meadowbank. — I  am  of  the  same  opinion. 

Lord  Glenlee. — The  majority  have  found  so,  but  I  am  not  sa- 
tisfied. 

Lord  Medwyn, — I  am  bound  to  obey,  but  I  am  not  satisfied. 
I  retain  my  former  opinion. 

Besides  the  plea  of  incompetency  thus  raised  and 
disposed  of,  the  opposing  creditor  objected  to  the  com- 
petency of  Mr  Kennedy's  petition  on  the  additional 
ground,  that  all  the  creditors  of  the  bankrupt  had  not 
been  named  therein,  as  required  by  the  Statute  6  and 
7  Will.  IV.  c.  66,  §  3 ;  and  he  referred  to  the  case  of 
Saumerez  Eraser  against  his  Creditors,  August  1837, 
where  a  similar  objection  had  been  unanimously  sus- 
tained ;  and  he  craved,  therefore,  that  the  case  be  re* 
mitted  back  to  the  Sheriff,  to  inquire  as  to  this  and  cer- 
tain other  matters. 
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This  was  opposed  by  Mr  Kennedy,  chiefly  upon  the 
ground,  that  as  the  point  had  not  been  raised  in  the 
Inferior  Court,  and  not  even  hinted  at  in  the  reclaim- 
ing petition  lodged  by  the  opposing  creditor  against 
the  SherifTs  interlocutor  finding  the  bankrupt  entitled 
to  the  benefit  of  the  ccssio,  it  could  not  competently  be 
entertained  for  the  first  time  in  the  Supreme  Court. 

The  Court,  however,  seemed  to  consider  it  compe- 
tent, at  any  time,  for  the  opposing  creditors  to  bring 
forward  objections  to  such  applications  on  any  rele- 
vant ground  :  and,  therefore,  remitted  the  cause  back 
to  the  Sheriff,  to  consider  this  and  the  other  objections 
that  had  been  urged  for  the  creditors. 

Lord  Ordinary,  Medwyn Act.   6.   Graham  Bell ;  James 

Dunlop,  W.S.,  Agent. — Alt.  Maidment;  J.  J.  Fraser,  W.S., 
Agent [J.D.M.] 

13/A  March  1838. 

JuET  Cause — Second  Division. — (J.D.M.) 

No.  183. — David  France  and  Others,  Pursuers,  v. 

Simon  Sawers,  Defender. 

In  this  case  the  issue  was  as  follows  : 

"  It  being  admitted,  tbat  on  the  17th  day  of  September 
1835,  the  defender,  Simon  Sawers,  and  the  Magistrates  and 
Town  Council  of  the  burgh  of  Dunbar,  entered  into  a  submis- 
sion relative  to  the  compensation  or  remuneration  to  be  paid 
by  the  said  Simon  Sawers  to  the  said  burgh,  on  account  of  a 
cut  or  drain  through  part  of  the  property  of  the  said  burgh  : 

"  Whether,  in  violation  of  their  duty,  the  Magistrates  and 
Councillors  aforesaid,  in  collusion  with,  and  for  the  purpose  of 
favouring  the  said  Simon  Sawers,  did  wrongfully  enter  into, 
and  conduct  the  said  submission,  to  the  loss  and  damage  of  the 
burgh  of  Dunbar  ?" 

The  jury  found  a  verdict  for  the  defender. 

Presiding  Judge,  Lord  Justice- Clerk. 


14/A  March  1838. 

Jury  Cause Second  Division (J.D.M.) 

No.  184. — Thomas   Charters,  Pursuer,  v,  Peteb 
Wilson  and  Company,  Defenders. 

In  this  case  the  following  issues  were  tried : 

**  It  being  found  by  an  interlocutor  of  Lord  Fullerton,  dated 
3d  December  1835,  '  That  the  charge  proceeds  on  a  bill  of  the 
suspender  for  £52.  5.  9.  Sterling,  dated  28th  March  1831,  and 
payable  three  months  after  date.  Finds,  that  sometime  after  the 
sojd  bill  fell  due,  another  bill  for  precisely  the  same  sum,  but 
with  an  additional  accepter,  was  granted  by  the  suspender, 
dated  28th  July  1831,  and  payable  one  hundred  days  i^er 
date :  Finds  that  this  second  bill  was  retired  by  the  suspen- 
der :  Finds  that  the  circumstances  of  this  case,  as  admitted  by 
the  chargers,  or  as  established  by  the  documents  in  process, 
are  sufficient  to  prove  that  the  second  bill,  of  the  28th  of 
July,  was  granted  in  place  of,  and  for  the  purpose  of  retiring 
the  bill  now  charged  on :  Therefore,  Finds  that  the  chargers 
were  not  entitled  to  recover  payment  of  the  aforesaid  bill  of  the 
28th  of  March ;  sustains  the  reasons  of  suspension,  suspends  the 
letters  simpliciter,  and  decerns :  Finds  the  suspender  entitled  to 
«>xpcnses,  and  allows  an  account  thereof  to  be  given  in,  and 
taxed  by  the  auditor:' 

'*  Whether,  on  or  about  the  4th  day  of  June  1834,  the  defen. 
ders  wrongfully  poinded  certain  articles,  the  property  of  the 
pursuer,  on  diligence  raised  on  the  said  bill,  dated  28th  March 
1831,  to  the  loss,  injury,  and  damage  of  the  pursuer? 

•*  Whether,  on  or  about  the  11th  day  of  June  1834,  at,  or 
near  the  puri^ucr^  house,  in  presence  and  hearing  of  William 


Grinton,  merchant,  Lothian  Street,  and  Hector  Morrison,  mer- 
chant, Queensferry  Street,  or  one  or  other  of  them,  the  defen- 
der, Peter  Wilson,  did  falsely  and  calumniously  say,  that  the 
said  Company  had  poinded  the  property  of  the  pursuer  for  a  debt 
due  by  him  to  them,  which  he  represented  and  held  out  to  them 
to  be  a  valid  and  subsisting  debt  against  the  pursuer,  and  that 
the  pursuer  was  unsafe  to  be  trusted  or  transacted  with,  and 
was  unworthy  of  credit,  or  did  falsely  and  calumniously  use  or 
utter  words  to  that  effect,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ? 

<*  Damages  laid  at  £500." 

The  jury  found  a  verdict  for  the  pursuer  on  both 
issues — Damages  £100. 

Presiding  Jitdge,  Lord  Justice- Clerk Act.  Solid  tor- General 

(Rutherfurd),  Monteath ;  John  Henderson,  S.S.C,  Agent. — 

Alt.  D.   M'Neill,  W.  Bell;  J.  R.   Skinner,  W.S.,  Ageni 

[J.D.M.J 


15M  March  1838. 

Jury  Cause Second  Division (J.D.M.) 

No.  185. — Grieve's  Trustee,  &c.  Pursuers,  r.  Wu.- 

LiAM  F.  HoBffE,  Defender. 

The  following  issues  were  tried  in  this  case : 

"  It  being  admitted,  that  on  the  18th  June  1830,  the  pur- 
suer, John  Chiy,  William  Stow  Lundie,  and  the  defender,  were, 
with  certain  other  persons,  appointed  trustees  for  the  creditors 
of  Burnett  Grieve : 

"  Also,  that  about  October  1832,  a  transaction  was  entered 
into  with  Mr  Trotter  of  Mortonhall,  for  the  sale  of  the  estate 
of  Fishwick  Mains,  part  of  the  property  of  the  said  Burnett 
Grieve : 

*'  Whether,  on  or  about  the  23d  day  of  January  1833,  and 
down  to  the  8th  of  March  1833,  or  during  any,  and  if  any,  what 
part  of  the  intervening  period,  the  defender,  as  trustee  afore- 
said, wrongfully  refused  or  failed  to  subscribe  a  disposition  of 
the  said  estate  m  favour  of  Mr  Trotter,  to  the  loss,  injury,  and 
damage  of  the  pursuer  as  trustee  aforesaid  ? 

"  Whether,  on  or  about  the  28th  day  of  March,  down  to  the 
24th  of  May  1833,  or  during  any,  and  if  any,  what  part  of  the 
intervening  period,  the  defender  wrongfully  refused  to  subscribe 
a  mandate  on  the  agent  for  the  said  Henry  Trotter,  to  pay  the 
Misses  Hall  the  sum  of  £5083.  4.  4^,  the  balance  of  the  price 
of  the  said  estate,  to  the  loss,  injury,  and  damage  of  the  pursuer 
88  trustee  aforesaid  ? 

<*  Damages  claimed,  £357.  4.  7." 

The  jury  found  a  verdict  for  the  defender  on  both 
issues. 

Presiding  Judge,  Lord  Justice- Clerk. 


20th  March  1 838. 
Jury  Cause FiasT  Divi8ion.^(G.D.F.) 

No.  186. — RoBEBT  BoTEs's  Tbustees,  &c.,  Pursuers, 
V.  Boyeb's  Trustees  and  John  Botes,  Defen-- 
ders. 

Jury  Trial— Testament— Capacity— Reduction— .  Circuwuttamces 
in  which  a  jury  found  for  a  pursuer,  in  an  action  of  reduction 
of  a  deed  of  settlement  brought  on  the  head  of  incapacity^ 

The  late  Captain  Boyes  had,  in  service  in  India, 
received  a  "  coup  de  soleil,"  and  in  consequence  of 
excessive  living  while  in  this  country,  during  the  last 
few  years  of  his  life,  he  became  subject  to  dilirium  tre- 
mens,— ^the  fits  of  which  recurred  more  and  more  fre- 
quently towards  the  period  of  his  death,  in  October 
1834.     It  appeared  that  in  1830  he  had  executed  a 
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trust-deed  of  his  whole  moveable  property  to  and  in 
favour  of  the  pursuers,  whereby,  under  certain  provi- 
sions, and  the  payment  of  debt,  he  gave  a  liferent  of 
the  residue  to  Major  and  Mrs  Stewart  (his  niece),  with 
the  fee  to  their  family.  On  7th  October  1834,  three 
days  before  his  death,  he  executed  another  trust-deed, 
conveying  his  heritage  to  another  set  of  trustees,  like- 
wise for  the  benefit  of  the  family  of  Major  Stewart. 
This  last  deed,  however,  contained  a  clause  framed  in 
a  very  comprehensive  manner,  which,  supposing  the 
deed  to  have  been  valid,  would  have  had  the  effect  of 
revoking  all  deeds  previously  executed,  and  not  only 
those  which  were  inconsistent  with  the  deed  under  re- 
duction, viz.  the  deed  of  1834,  but  also  all  deeds  of  a 
testamentary  or  mortis  causa  nature  whatever.  The 
parties  beneficially  interested  under  the  trust  executed 
in  favour  of  the  pursuers  in  1830,  brought  a  reduction, 
under  the  head  of  incapacity,  of  the  last  deed  of  1834, 
in  80  far  as  the  clause  of  revocation  was  concerned, 
because  their  right,  under  the  previous  deed,  was  taken 
away  by  the  subsequent  one,  supposing  it  to  be  valid. 
On  the  other  hand,  the  heir-at-law  brought  a  reduction 
of  the  deed  of  1834,  on  the  ground  of  deathbed,  and 
likewise  an  action  of  reduction  of  the  deed  of  1830, 
on  a  variety  of  grounds.  This  latter  action  was  the 
one  at  his  instance  in  which  an  issue  was  prepared  for 
trial,  and  was  to  have  been  settled  as  of  this  date,  but, 
as  will  appear  in  the  sequel,  it  was  delayed. 

The  following  issue  was  adjusted  in  the  action  of 
reduction  brought  by  the  trustees  of  1830 : 

"  Whether  the  trugt-disposition  and  settlement,  No.  6  of  pro- 
cess, dated  7th  November  1834,  sought  to  be  reduced,  is  not 
the  deed  of  the  late  Robert  Boyes,  sometime  captain  in  the 
Honourable  East  India  Company's  service  ?" 

Whigham  stated  the  case  for  the  pursuers,  and  read 
extracts  from  letters  by  the  late  Captain  Boyes  to 
Mrs  Stewart,  in  which  he  detailed  the  feelings  he  had 
experienced  under  his  attacks,  and  his  intention  that 
her  family  should  benefit  by  his  death.  It  was  proved 
in  evidence,  and  no  attempt  was  made  to  controvert  it, 
that  Captain  Boyes  was  of  sound  mind  when  he  exe- 
cuted the  trust-deed  of  1830;  and  it  was  generally  in 
evidence,  that  during  the  access  of  the  fits,  occasioned 
by  his  mode  of  living,  and  for  some  time  after  the  fits 
ceased,  his  mind  was  afiected,  and  that  he  talked  inco- 
herently. It  was  further  in  evidence,  that  for  two  years 
or  eighteen  months  before  his  death,  his  man-servant  had 
orders  from  his  medical  attendant  to  take  care  of  the  win- 
dows, in  consequence  of  which  they  were  nailed  down ; 
and  his  servant,  by  way  of  precaution,  secured  under  lock 
and  key  his  razor  and  pistol  cases — the  man-servant  stat- 
ing, that  towards  the  letter  period  of  his  master's  life,  he 
had  showed  symptoms  of  a  desire  to  do  injury  to  him- 
self; and  a  few  days  before  his  death,  his  maid-servant 
deponed  that  Captain  Boyes  had  asked  her  for  his 
pistols,  during  the  temporary  absence  of  the  man-ser- 
vant. The  medical  gentlemen  who  attended  him  dur- 
ing his  last  illness,  and  had  been  in  the  habit  of  attend- 
ing him  for  a  length  of  time  previously,  deponed  to  the 
nature  of  his  attacks  and  habits,  and  stated  that,  in 
their  estimation.  Captain  Boyes  was  not  of  a  sound 
disposing  mind  at  the  date  of  the  deed  under  reduc- 
tion. On  the  other  hand,  it  was  proved  for  the  defen- 
der, by  the  testimony  of  the  gentleman  who  prepared 


the  deed,  that  he  had  received  written  instructions  as 
to  the  detail  of  the  deed  under  reduction  from  Cap- 
tain Boyes  himself,  who,  about  a  week  before  his  death, 
and  a  few  days  before  the  execution  of  the  deed, 
had  called  on  him  (the  agent)  in  relation  to  the  exe- 
cution of  the  deed ;  that  the  agent  called  on  Captain 
Boyes  at  his  own  house,  and  showed  him  the  draft  of 
the  deed,  when  Captain  Boyes  suggested  several  alter- 
ations ;  and  the  witnesses  to  the  deed,  and  the  agent 
who  prepared  it,  deponed  that  the  deed,  with  the  ex- 
ception of  the  technical  part  (the  clauses  of  conveyance 
and  the  precept  of  seisin),  was  read  over  to  Captain 
Boyes,  clause  by  clause,  when  he  expressed  his  assent 
to  the  clauses  in  order ;  and  finally,  on  being  asked  if 
the  deed  was  i^Titten  out  according  to  his  instructions, 
he  expressed  his  complete  approbation  of  the  same. 
The  agent  and  witnesses  likewise  deponed,  that  the 
clause  of  revocation  was  read  over  to  the  granter,  and 
that  he  signified  his  assent  to  it.    It  was  besides  stated 
in  evidence,  that  the  agent  who  prepared  the  deed  was 
ignorant  of  the  existence  of  the  trust-deed  of  1830, 
and  likewise  that  Captain  Boyes  seemed  unconscious 
of  its  existence ;  and  the  agent  deponed,  that  had  he 
known  of  the  trust-deed  of  1830,  he  most  likely  would 
have  so  framed  the  clause  of  revocation  in  the  deed 
of  1834,  as  to  have  left  the  deed  of  1830  untouched 
by  the  revoking  clause,  particularly  as  both  deeds  tal- 
lied almost  exactly,  except  in  some  few  particulars 
which  did  not  enter  into  the  present  question.     The 
man-servant  who  attended  Captain  Boyes  deponed,  that 
after  the  deed  of  1834  was  signed  by  Captain  Boyes, 
who  was  in  bed  at  the  time,  and  when  the  gentlemen 
had  left  him,  he  asked  for  a  glass  of  wine,  and  ques- 
tioned his  servant,  in  the  name  of  goodness,  as  to  the 
meaning  of  all  this  <<  signing  of  papers,**  remarking,  ^<  I 
am  afraid  it  is  the  forerunner  of  something  bad.'* 

Z).  M^NeiU,  in  reply  for  the  pursuers,  pressed  on  the 
jury  the  question,  whether  Captain  Boyes,  who  had  all 
along  testified  his  intention  of  benefiting  the  family 
of  Mrs  Stewart,  so  understood  the  clause  of  revocation 
contained  in  the  deed  of  1834,  that  he,  in  a  sound 
disposing  mind,  signed  that  deed,  with  the  full  con- 
sciousness and  determination  that  in  so  doing  he  was 
destroying  the  deed  of  1830,  and  so  subverting  the 
very  intention  he  had  always  expressed,  and  which  was 
contained  in  all  his  private  letters  and  settlements  pro- 
duced in  evidence  ? 

Lord  President  went  over  the  evidence  for  both 
parties,  and  left  it  to  the  jury,  as  the  only  question,  to 
say  whether  Captain  Boyes  was  aware  of  the  eflPect  of 
the  clause  of  revocation,  and  whether,  by  executing 
the  deed  of  1 834,  he  intended  to  revoke  the  trust-deed 
of  1830? 

P.  Robertson^  for  the  defender,  excepted  to  his  Lord- 
ship's charge. 

The  jury  unanimously  found  for  the  pursuers. 

On  the  return  of  this  verdict,  the  heir-at-law,  with 
the  consent  of  the  Court,  declined  proceeding  with  the 
trial  in  the  action  of  reduction, — ^the  question  of  ex- 
penses being  reserved  on  the  motion  of  the  pursuers, 
the  trustees  under  the  first  deed,  who  had  contended 
that  the  trial  could  only  be  deferred  on  condition  of 
paying  the  expenses  incurred  by  them  in  preparing 
evidence  to  meet  the  case  in  the  trial  for  the  heir. 
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REPORTS  OF  CASES  DECIDED 


[March 


Presiding  Judge,  Lord  President Act.  D.  M'Neill.  Whig- 
ham;  D.  M.  Adamson,  S.S.C.,  Agent — Alt.  P.  Robertson, 
Marshall;  Lockbart,  Hunter  and  Whitehead,  W.S.,  Agents — 
Jury  Clerks [G.D.F.J 


2Ut  March  1838. 
Jury  Cause First  Division. — (G.D.F.) 

No.  187. — SiE  Geobge  Grant  Suttie,  Bart,^  Pur- 
suer^  V.  Adolphus  MACDOWALii  Ross,  M.D.,  and 
Catherine  Hume  or  Ross,  his  Spouse^  Defenders. 

Process — Issue — Jury  Cause — A  party  brought  an  action  of  re- 
duetion  of  a  testamentary  writing,  holograph  of  a  deceased 
sister,  as  her  *^  only  surviving  brother,  next  of  kin,  and  executor^ 
dative,  in  the  course  of  being  decerned  and  confirmed,**  "pursuer, 
to  whose  great  hurt  and  prejudice**  the  writing,  it  was  alleged, 
was  granted*  The  issue  which  was  adjusted,  put  the  question, 
whether  the  defenders,  taking  advantage  of  the  lady*s  facility, 
**  did,  by  fraud  and  circumvention,  obtain  and  procure**  the 
testamentary  uniting  **  to  the  lesion  of  the  granier**  The 
case  came  on  for  trial,  and  the  jury  was  on  the  point  of  being 
haUfttted  for,  when  the  presiding  Judge  discharged  the  order 
to  proceed  to  trials  on  the  ground  that  the  issue  was  not  consis- 
tent  with  the  summons,  and  that  the  issue  ought  to  have  put 
the  question,  whether  the  writing  was  obtained  to  the  lesion 
not  of  the  granter,  but  of  the  pursuer,  as  alleged  in  the  sum- 
mons. 

See  stq^ra^  p.  252.  This  case  was  set  down  for  trial 
to-day ;  but  before  the  jury  was  ballotted  for,  the  fol- 
lowiDg  objection  was  stated  by  the  Court : 

Lord  President It  has  occurred  to  me  that  there  is  a  serious 

objection  to  the  form  of  the  issue  as  it  stands.  You  will  observe 
that  the  summons  is  raised  by  Sir  George  Grant  Suttie  as  the 
**  only  surviving  brother,  next  of  kin,  and  executor-dative,  in 
the  course  of  being  decerned  and  confirmed  to  the  deceased 
Miss  Janet  Grant  Suttie,  pursuer,  to  whose  great  hurt  and  pre- 
judice the  pretended  wills,  or  testamentary  or  other  writings 
after  mentioned,  have  been  made  and  granted,  whereby  he  has 
good  and  undoubted  right  to  prosecute  and  follow  forth  the  ac- 
tion uodervrritten ;"  and  the  issue  which  has  been  adjusted  is 
of  this  form :  **  Whether,  on  or  about  the  30th  day  of  October 
1835,  or  whether,  between  the  said  30th  day  of  October  and 
the  7th  day  of  January  1636,  at  the  date  when  the  will  or  tes- 
tamentary writing  sought  to  be  reduced,  being  No.  13  of  pro- 
cess, was  granted,  the  late  Miss  Janet  Grant  Suttie  was  weak 
and  facile  in  her  mind,  and  easily  imposed  on ;  and  whether  the 
de&ndcrs,  or  either  of  them,  taking  advantage  of  her  said  faci- 
lity and  weakness,  did,  by  fraud  or  circumvention,  obtain  or 
procure  from  the  said  Miss  Janet  Grant  Suttie  the  aforesaid 
will  or  testamentary  writing,  to  the  lesion  of  the  granter?" 
Therefore,  the  question  to  be  put  to  the  jury  is,  whether  these 
writings  are  to  the  "  lesion  of  the  granter.**  Now,  how  can 
this  quadrate  with  the  summons,  which  states  that  these  writ- 
ings were  granted  to  the  hurt  and  prejudice  of  the  pursuer  9 
This,  in  my  opinion,  is  filial  to  the  case  being  tried  to-day  on 
this  issue ;  for  how  can  it  be  asked  of  the  jury  whether  these 
writings  are  to  the  lesion  of  the  granter, — a  woman  who  has  . 
been  in  her  grave  for  some  years  I  I  thought  at  first  that  the 
word  "  granter"  in  the  issue,  had  been  a  misprint  for  the  word 
pursuer ;  but  I  found,  on  looking  at  the  process-copy,  it  is  en- 
grossed, and  bears  "  granter"  I  did  not  depend  on  my  own 
opinion  as  to  the  competency  of  going  to  trial  on  such  an  issue, 
which  is  at  variance  with  the  summons,  but  I  went  to  the 
Chief  Commissioner,  and  we,  in  consultation  together,  were 
both  of  opinion  that  the  trial  could  not  proceed  on  this  issue. 
It  appears  to  me  to  be  a  bungle ;  and  I  am  clear  against  proceed- 
ing to  trial. 

I}ean  of  Faculty  for  pursuer It  is  just  the  form  of  issue 

which  is  always  adopted  in  such  cases. 

Lord  President, — The  issue  might  have  done,  if  it  had  been 
an  issue  in  the  reduction  of  a  deed  inter  vivos ;  but  how  can  it 


be  said  that  it  is  to  the  lesion  of  a  party  who  is  in  her  gra^e  ? 
It  is  a  blunder  altogether. 

Dean  of  Faculty. — The  pursuer  stands  in  the  place  of  the 
Ranter,  and  represents  her  in  her  succession ;  and  the  issue  is 
just  the  one  which  is  always  taken. 

Mr  Murray  (Issue  Clerk),  stated  that  the  issue  was  correct, 
and  consistent  with  the  forms  of  the  issue  clerks. 

Lord  President. — 1  am  clearly  of  opinion  that  it  is  informal ; 
and  what  would  be  thought  elsewhere  of  this  Court  proceeding 
to  trial  on  an  issue  which  may  be  considered  altogether  incom- 
petent in  the  House  of  Lords  ? 

Solicitor'  General  for  defenders. — We  think  that  there  is  no- 
thing wrong  in  the  form  of  the  issue ;  but  as  your  Lordship  is 
so  clearly  of  opinion  against  the  form  of  the  issue,  we  cannot 
risk  going  to  trial  on  an  issue  which  may  be  considered  errone- 
ous  elsewhere. 

Denn  of  Faculty. — Then  your  Lordship  will  take  a  note  that 
I  except,  for  the  pursuer,  to  what  your  Lordship  has  ruled  in 
this  matter. 

Lord  President. — Of  coarse ;  and  now  that  the  order  for 
trial  is  discharged,  I  wish  to  God  that  we  should  hear  no  more 
of  this  case  at  all ;  and  I  am  perfectly  sure,  that  if  some  neu- 
tral and  highly  respectable  gentleman  would  look  into  the  mat- 
ter, he  would  satisfy  one  or  other  party,  in  a  very  short  time, 
that  he  had  no  case. 

The  order  for  trial  was  accordingly  discharged. 

Presiding  Judge,  Lord  President Act.  Dean  of  Faculty 

(Hope),  A.  Anderson,  Deas;  A.  Smith,   W.S.,  Agent Alt. 

Solicitor-General  (Rutherfurd),  R.  Bell,  D.  M'NeiU,  Spiers ; 
Ker  and  Dickson,  W.S.,  Agents Jury  Clerk f  G.D.F. J 


22d  March  1838. 
Jury  Cause. — First  Division (G.D.F.) 

No.  188. — Kennedy  Brown,  Pursuer^  r.  Right 
Wason,  M.  p.,  Defender. 

Reparation — Damages-^Jury  Cause — Written  Slander — A  cor- 
respondence took  place  between  A.  and  B.  in  relation  to  a  leave 
of  access  across  a  certain  estate,  of  which  JB.  was  sub-factor, 
in  the  course  of  which  it  was  alleged  that  A.  indulged  in  a  series 
of  allegations  derogatory  to  B.*s  fitness  for  his  office,  and  other- 
ways  injurious  to  his  feelings,  A.  likewise  entered  into  com- 
munication with  the  principal  factor  and  commissioner  of  the 
gentleman  on  whose  estate  B,  was  sub-factor,  and  sent  him 
several  of  the  letters  he  had  written  to  B,,  in  which  the  ob- 
noxious expressions  were,  and  he  represented  B.  to  the  prin- 
cipal factor  as  ignorant  of  affairs,  and  that  his  constituent*s 
interest  appeared  to  be  a  secondary  consideration  with  him, 
B.  In  an  action  of  damages  brought  by  B.,  who  still  retained 
his  situation,  and  the  confidence  of  his  employer,  eonclmding 
for  reparation  against  A.  for  using  expressions  calculated  to 
wound  his  B.*s  feelings,  and  injure  htm  with  his  employer — 
Circumstances  in  which  the  jury  returned  a  verdict  for  the 
pursuer, — damages  £100. 

The  pursuer  is  sub-factor  on  the  estate  of  AmsheeD, 
in  the  county  of  A^t,  belonging  to  the  late  Sir  William 
Fettes,  Bart.)  Mr  Goold  being  at  the  time  Sir  William's 
principal  commissioner  and  factor.  The  estate  of  1% 
W.  Fettes  formed  at  one  point  the  boundary  of  an 
estate  lately  purchased  by  the  defender,  wlio  having 
been  desirous  to  obtain  more  ready  access  to  his  pro- 
perty across  a  corner  of  a  field  belonging  to  Sir  W. 
Fettes,  had  some  verbal  communication  with  the  pur* 
suer  on  the  subject,  in  consequence  of  which  the  de- 
fender was  allowed  a  temporary  access  by  a  particular 
spot.  It  would  appear  that  some  misconception  had 
occurred  with  regard  to  the  extent  and  nature  of  the 
access,  for  the  defender  had  thereafter  eonstmcted  a 
line  of  road  to  the  extent  of  one  hundred  and  thirty 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


427 


yards,  and  contemplated  enclosing  it  and  putting  up  a 
gate.  He  accordingly,  by  a  letter  of  11th  January, 
quoted  below,  had  transmitted  to  the  pursuer  a  copy 
of  his  plan,  but  before  this  note  reached  the  pursuer, 
^vho  had  become  aware  of  the  nature  of  the  opera- 
tions, he  wrote  the  defender  the  following  letter : 

*'  GiaVAN,  ll^A  January  1836. 

"  My  Dear  Sib, — I  have  to-day  received  a  letter  from  a 
person  residing  on  Amsheen  estate,  which  informed  me  that 
you  have  begun  to  make  a  road,  leading  from  the  Dornal  road, 
through  Sir  William  Fettes's  lands — as  I  understand  into  the 
march  hetween  you  and  him — to  the  extent  of  about  one  hun- 
dred and  thirty  yards,  and  that  you  are  taking  the  materials  ne- 
cessary for  forming  the  road  out  of  the  farm  of  Amsheen.  All 
tins,  my  informant  seems  to  say,  has  been  done  in  addition  to 
the  gap  you  ordered  to  be  made  in  the  march-fence,  near  the 
Dornal  road. 

"  I  have  for  some  days  been  confined  to  my  room  of  a  bad 
cold,  and  I  cannot,  therefore,  immediately  proceed  to  the  spot 
to  judge  for  myself,  as  to  the  operations  complained  of,  but  I 
%viU  do  so  as  soon  as  possible ;  and,  in  the  meantime,  I  request 
you  will  take  the  trouble  to  acquaint  me  whether  the  statements 
made  to  me  are  correct,  and  if  so,  what  authority  you  obtained 
for  proceeding  with  the  operations  alleged." 

Of  the  same  date,  the  defender's  note  to  the  pursuer 
was  delivered : 

"  KiLDONAN,  Monday ^  lUh  January  1836. 
**  My  Dbab  Sir, — 1  have  now  made  the  road  according  to 
the  plan  I  told  you,  and  of  which  I  send  you  a  slight  sketch, 
for  the  purpose  of  enabling  you  to  tell  me  whether  I  may  put 
the  gate  up  at  the  point  A,  which  would  be  much  less  ex- 
pensive to  me,  and  look  better  than  if  put  up  at  the  point  B,  which 
is  corresponding  to  its  present  situation — the  tenant  would  also 
prefer  it  at  A,  as  keeping  his  stock  from  the  open  ditch.  Mr 
Johnston  is  coming  up,  and  please  send  word  by  him." 

The  pursuer  returned  the  following  answer : 

'*  GiBVAN,  Uth  January  1836. 

"  My  Dear  Sir, — Your  letter  of  to-day  I  have  this  moment 
(nine  o*cIock)  received,  through  Mr  Johnston ;  and  1  had  pre- 
viously written  to  you  by  the  post  of  this  evening,  in  conse- 
quence of  information  communicated  from  Duisk,  that  you 
were  making  new  encroachments  on  Sir  William's  lands  at 
Amsheen.  To  that  letter  I  refer ;  and  I  regret  to  find  that 
my  information  is  correct,  and  that  your  operations  have  been 
made  without  authority,  and  appear,  from  the  sketch  you  have 
sjDt,  to  do  real  injury  to  Sir  William's  property.  For  this  it  is 
my  duty  to  hold  you,  as  I  now  do,  responsible  to  Sir  William, 
and  have  to  request  that  you  will  discontinue  the  woik,  so  as 
to  prevent  the  necessity  of  legal  proceedings  for  that  effect. 

'*  What  I  stated  to  you  in  conversation  at  Girvan,  was,  that 
the  gap  yon  sometime  ago  also  took  the  liberty  of  making  in  the 
march-dyke  at  C,  in  the  sketch,  seemed  to  me  to  do  no  mate- 
rial injury  to  Sir  William,  it  being  almost  withiti  a  yard  of  the 
Dornal  road ;  and  that  therefore  I  did  not  consider  it  necessary 
in  the  meantime  to  require  you  to  shut  it  up.  But  I  refused  to 
grant  any  permission  for  a  gate  you  wished  to  put  up,  as  I  wish- 
ed it  to  be  perfectly  in  the  power  of  the  proprietor  to  shut  it  up 
should  he  see  cause. 

"  You  may  also  recollect  I  told  you  that  tenants  in  Scotland 
had  no  business  to  grant  permission  for  such  acts,  without  con- 
sent of  the  landlord.  Whatever  may  have  passed  between  Gor- 
don (the  tenant)  and  you,  therefore,  will  not  justify  what  you 
have  done  in  a  question  with  Sir  William  Fettes. 

"  Owing  to  the  cold  I  am  labouring  under,  I  cannot  proceed 
immediately  to  the  spot  to  inspect  the  work,  but  I  will  do  so, 
if  possible,  on  Wednesday." 


The  defender  replied : 

"  Tuesday  Evening,  January  12,  1836. 
"My  Dear  Sib,—!  have  this  day  received  your  two  letters 


— one  favoured  by  Mr  Johnston,  the  other  by  post  Had  you 
not  informed  me  it  was  from  Duisk — Henderson  of  course — 
who  told  you  that  I  had  seriously  injured  Sir  William's  pro- 
perty, I  should  have  been  at  loss  even  to  guess  who  could  have 
presumed  to  have  relied  upon  your  absence,  and  state  any  thing 
so  devoid  of  truth  :  the  alteration,  which  I  did  not  make  until 
I  had  spoken  to  you,  is  of  decided  advantage  to  the  tenant;  and 
yoa  told  me,  when  I  asked  for  a  letter  stating  where  I  should 
put  up  the  gate,  that  you  would  do  nothing  which  could  con- 
firm my  right  to  the  privilege  after  the  expiration  of  the  lease 
of  Mr  Gordon.  I  have  stated,  that  the  alteration  is  beneficiid 
to  the  farm  of  Amsheen  ;  and  I  am  sure  you  can  entertain  no 
doubt  upon  the  subject,  when  the  reason  is  brought  under  your 
notice.  It  is  this :  If  any  of  the  farmers'  stock  had  been  on 
the  land  marked  A  in  the  annexed  plan,  and  frightened  by  any 
thing  passing  down  the  road,  they  had  no  escape  except  (which 
was  very  easy)  getting  into  the  ditch  of  the  line  of  march,  as 
they  were  driven  into  a  cul  de  sac,  from  whence  there  was  no 
escape  by  the  ditch,  and  when  in,  it  wbs  with  the  greatest  dif- 
ficulty they  could  get  out ;  but  now,  when  they  are  frightened^ 
they  will  have  plenty  of  room  to  escape  by  turning ;  but  is  any 
reason  necessary,  when  the  fiirmer,  who  must  be  supposed  to 
know  his  own  interest,  has  given  me  permission  to  make  the 
road ;  but,  notwithstanding  such  permission,  I  should  have  cer- 
tainly complied  with  your  request,  and  not  proceeded  with  the 
work,  had  not  the  fact  been  that  it  is  entirely  finished  and 
metalled. 

"  You  have  an  advantage  over  me  in  your  knowledge  of 
Scotch  law,  but  the  English  law  is  quite  difierent ;  there  the 
accommodation  could  not  have  been  given  without  the  consent 
of  the  tenant,  and  no  landlord  could  prevent  a  tenant  firom  giv- 
ing such  a  privilege — the  privilege  of  course  ceasing  with  the 
tenant's  lease,  as  he  could  do  nothing  which  would  bind  the 
landlord ;  but  I  thought  I  had  takeu  the  step  best  calculated  to 
meet  your  views  and  that  of  Mr  Goold's,  by  mentioning  the  sub- 
ject first  to  you ;  and  I  must  say,  I  did  not  expect  that,  after 
what  you  said,  you  should  have  made  any  objection,  particu- 
larly after  the  work  has  been  finished.  I  hope,  however,  it  will 
turn  out  that  it  was  only  the  erroneous  information  you  have 
received,  which  has  led  you  to  iaxicy  Sir  William's  estate  baa 
been  injured. 

"  As  it  was  seriously  believed  here  that  I  intended  leaving 
the  country  upon  Saturday,  I  can  fully  appreciate  Henderson's 
conduct  in  waiting  until  he  believed  I  had  gone,  before  he 
mentioned  the  subject  to  you.     I  am,"  &c 

(Signed)        <*  Rigbt  Wason." 

The  pursuer  wrote  in  answer  to  the  defender : 

*'  Duisk  Lodge,  Wednesday,  13M  January  1836. 

"  Sir, — Your  letter  of  last  night  was  put  into  my  hands  upon 
the  road  to-day,  as  I  was  returning  from  an  inspection  of  the 
work  you  have  carried  on  upon  Sir  William  Fettes's  property ; 
and  that  letter  appears  to  me  to  have  been  written  rather  for 
your  own  amusement,  than  to  justify  what  you  have  been  doing 
to  the  prejudice  of  your  neighbour — I  must  repeat  unwarrant- 
ably. I  consider  the  road  you  have  thought  proper  to  form 
from  the  Dornal  road  into  your  estate  an  invasion  of,  and  a  se- 
rious injunr  to  Sir  William's  property,  such  as  I  never  would 
have  permitted  to  be  begun,  had  I  entertained  the  most  distant 
idea  that  you  contemplated  such  a  proceeding ;  and  it  most  as- 
suredly should  have  been  interrupted,  had  I  received  timeoua 
notice,  which,  for  some  reason  or  other,  was  delayed  until  Mon- 
day night.  The  matter,  however,  is  not  without  a  remedy,  and 
with  that  view  I  now  call  upon  you  to  restore  the  mareh-ditch 
to  its  original  state,  and  to  engage  to  make  no  further  use  of 
the  road  in  the  meantime,  otherwise  an  action  must  ensue  at 
Sir  William  Fettes's  instance  against  you,  not  only  for  that  ef- 
fect, but  also  for  damages,  in  which  there  can  be  no  doubt  of 
success. 

**  In  the  conversation  I  had  with  you  in  Gurvan,  which  I  dis- 
tinctly recollect,  you  never  hinted  at  such  a  piece  of  work  aa 
you  have  caused  to  be  executed  on  Sir  William  Fettes's  lands ; 
and  the  only  road  spoken  of  was  that  which  you  described  it 
was  your  intention  to  form  from  your  own  hinds,  through  the 
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gap  contiguous  to  the  Dornal  gate,  which  you  explained  was 
made  with  that  view,  in  answer  to  my  observation  that  I  could 
not  comprehend  the  utility  of  the  gap.  This  I  shall  certainly 
swear  to  in  a  court  of  law,  and  also  that  I  refused  your  request 
for  written  permission  to  bring  the  road  through  the  gap ;  and 
you  must  therefore  have  known  that  I  would  still  less  sanction 
the  far  greater  encroachment  you  have  made. 

"  The  tenant  of  Arnsheen,  I  may  mention,  informed  me  to- 
day that  he  would  have  sent  me  notice  of  your  proceedings, 
had  you  not  told  him  that  you  had  written  to  me  on  the  sub- 
ject, and  that  the  road  could  not  be  stopped  by  me  or  any  one 
else. 

"  As  I  must  write  to  Edinburgh  to-morrow  night,  I  request 
your  answer  to-night,  if  possible,  or  early  to-morrow.  I  re- 
main, Sir,  Kennedy  Beown." 

This  letter  produced  the  following : 

"  14M  January  1836. 

"  Sir, — From  the  infirmity  of  your  judgment,  I  consider  it 
better  that  I  should  forward  a  copy  of  your  letter  to  Mr  Goold, 
with  the  observations  it  calls  for ;  and  the  only  one  it  strikes 
me  as  necessary  to  make  to  you  is,  my  advice  to  you  to  sit  down 
and  seriously  reflect  upon  your  total  ignorance  of  the  manage- 
ment of  landed  property,  and  that  Sir  William's  estate  is  the  first 
for  which  you  have  been  appointed  a  fiictor.  Factors  more 
conversant  with  their  duties  find  no  difficulty  in  reconciling  their 
duty  to  their  employer,  with  good  will  to  their  neighbours,  and 
kindness  to  the  tenantry.  You  quarrel  with  the  one,  are  per- 
fectly detested  by  the  other,  and  may  fancy  you  conceal  your 
Ignorance  by  the  noise  you  make  about  trifles. 

"  Had  Sir  William  Fettes  been  a  younger  man,  such  an 
epistle  as  yours  would  have  caused  your  immediate  dismissal,  as 
being  totally  unfit  to  represent  a  gentleman,  if  indeed  you  could 
have  retained  your  present  situation,  after  the  conduct  you  have 
already  exhibited. 

"  Upon  a  matter  of  opinion,  I  do  not  condescend  to  argue 
with  you ;  but  when  you  boast  of  what  you  will  venture  to 
swear  in  a  court  of  justice,  I  recommend  you  to  reflect  that  you 
never  yet  have  stated  a  fact  to  guide  the  opinion  of  others, 
without  stating  a  falsehood.  I  am  prepared  to  prove  this  when- 
ever called  upon ;  and  in  this  last  letter  of  yours,  I  find  two  dis- 
tinct falsehoods.  If  you  produce  the  plan  you  have  not  ven- 
tured to  deny  that  I  left  with  you,  your  oath  will  not  be  of 
much  importance. 

"  Tou  would,  no  doubt,  very  much  like  to  adopt  towards 
me  the  practice  with  which  you  have  harassed  poor  people  for 
your  personal  advantage — but  I  at  once  stop  your  threat  of 
action  by  informing  you,  that  I  have  appealed  to  your  principal 
— that  I  hold  no  farther  communication  with  you,  and  that  I 
am  prepared,  and  hereby  offer  to  pay  any  damage  which  any  re- 
spectable and  competent  judge  shall  consider  ample,  for  the 
'  serious  injury'  you  assert  I  have  done  to  Sir  William's  estate.' 

"  That  you  may  have  some  data  upon  which  you  can  procure 
a  gentleman  to  estimate  the  '  serious  injury,'  I  give  you  the  fol- 
lowing question : — What  is  the  value  of  a  piece  of  muir  land  at 
the  corner  of  Arnsheen  estate,  106  yards  long  and  3  yards  wide, 
at  the  expiration  of  a  19  years'  lease — two  years  only  of  which 
are  expired  ?  If  this  question  does  not  raise  a  blush  in  your 
countenance  at  your  impertinence,  in  having  presumed  to  charge 
me  with  having  committed  a  '  serious  injury'  to  Sir  William's 
estate,  you  must  be  incorrigible." 

It  appeared  that,  on  the  13th  January,  the  defender 
wrote  to  Mr  Goold,  the  principal  commissioner  of  Sir 
William  Fettes,  the  following  letter,  enclosing  copies 
of  his  own  letters,  of  the  1 1th  and  13th  January,  to  the 
pursuer,  but  not  the  relative  letters  of  the  pursuer : 

"  KfLDONAN,  l^ih  January  1836. 
"  Mt  Deae  Sin, — I  was  exceedingly  surprised  at  receiving 
the  enclosed  letters  from  Mr  Brown,  and,  in  answer  to  my  ap- 
plication to  be  permitted  to  put  a  gate  at  the  point  which  would 
be  convenient  for  myself,  which  would  be  advantageous  to  the 
tenant,  and  which  could  not  possibly  injure  Sir  William's  pro- 
perty, as  if  any  succeeding  tenant  did  not  like  the  gate,  of  course 


he  could  give  me  notice  to  remove  it,  fiuling  which  he  would 
pull  it  down  himself. 

"  I  saw  Mr  Brown  a  fortnight  ago,  and  told  him  I  had  the 
tenant's  permission  to  remove  the  road,  and  asked  him  whether 
I  might  put  up  the  gate  at  the  point  A.  He  told  me  he  would 
give  me  no  permission  in  writing,  lest  he  might  give  me  a  rig^ht 
which  would  be  detrimental  to  Sir  William ;  but  he  never  in- 
timated the  slightest  objection  to  (he  change  of  the  road,  al< 
though  I  drew  him  a  slight  sketch  of  it ;  but  now  it  is  com- 
pleted, he  has  started  his  objection ;  and  if,  as  was  generally 
believed  here,  I  had  left  the  country  upon  Saturday,  I  should 
not  have  had  an  opportunity  of  knowing  that  be  had  any  objec- 
tion to  it  for  some  days. 

*'  When  it  answers  Mr  Brown's  purpose  to  prevent  any  ac- 
commodation being  given  to  roe,  the  tenant  is  the  best  judge  of 
what  is  advantageous  for  himself;  but  when  the  tenant  himself 
desires  that  I  should  have  the  accommodation,  then  he  knows 
nothing  about  his  interest. 

"  From  everything  I  have  seen  and  heard  of  yourself,  I  have 
no  fear  that  you  will  sanction  Mr  Brown's  conduct,  and  I  do 
hope  that  you  will  apprise  him,  that  the  most  strict  and  coiu 
scientious  zeal  for  his  employer,  is  not  incompatible  with  c<Hir. 
teous  and  obliging  conduct  to  that  employer's  neighbours.  For 
my  own  part  I  would  rather  have  had  the  road  in  the  former 
place,  as  being  much  shorter  and  easier  to  make,  as  any  perKm 
can  perceive ;  but  I  went  over  the  ground  with  the  tenant,  who 
liked  the  present  line  best,  and  I  have  gone  to  considerable  ex- 
pense to  do  every  thing  in  conformity  with  his  views,  as  indeed 
I  was  obliged  to  do,  or  he  very  likely  would  not  have  given  me 
permission  to  have  the  road. 

"  Will  you  permit  roe  to  put  up  a  gate  at  the  point  A  in  the 
annexed  sketch,  which  the  tenant  wishes,  and  this  letter  will 
be  a  proof  that  I  only  have  it  upon  sufferance,  should  another 
tenant  wish  it  to  be  removed. 

"  I  need,  I  trust,  hardly  say,  that  the  gravel  pit,  of  which  BIr 
B.  also  complains,  was  not  opened  by  me ;  it  was  an  old  one 
used  for  making  the  Dornal  road.  1  am  ashamed  to  occupy 
your  time  with  these  petty  details,  but  Mr  Brown's  total  i^. 
norance  of  any  thing  relating  to  such  affairs,  obliges  me  to  do 
so,  lest  by  my  silence  it  might  be  thought  that  I  had  been  guilty 
of  doing  something  which  was  improper.     I  am,"  &c. 

(Signed)        "  Rigby  Wasok." 

"  Enclosed  is  an  exact  sketch  of  the  property,  a  copy  of 
which  I  sent  to  Mr  Brown." 

Mr  Goold  returned  the  letters,  and  stated,  that  as  he 
did  not  possess  the  local  knowledge  of  the  pursuer,  he 
could  not  take  it  upon  him  to  require  the  pursuer  to 
do  otherwise  than  what  he  thought  right  in  the  matter. 

On  14th  January,  the  defender,  with  the  following 
letter,  sent  Mr  Goold  copies  of  the  pursuer's  letters  of 
1 3th  January,  and  of  his  letter  to  the  pursuer  of  the 
14th: 

"  KiLDONAN,  14/A  January  1836. 

"  Mt  Dear  Sir, — I  enclose  you  a  pretty  specimen  of  Mr 
Brown's  notions  of  propriety,  which  will,  I  should  think,  dearly 
convince  you  that  Sir  WilUam  Fettes's  interest  is  a  secondary 
consideration  with  him,  or  that  he  fancies  he  can  cooceal  bis 
consummate  ignorance  of  rural  affairs  by  such  ultra  proceedings, 
all  forsooth,  as  he  says,  for  Sir  William's  interest. 

"  I  received  his  elegant  epistle  after  I  had  forwarded  you  the 
plan  and  correspondence,  and  the  slightest  glance  will  show  you 
that  the  present  road  is  better  for  the  land,  inasmuch  as  there 
will  now  be  an  enclosed  field  below  the  post  road,  while  by  the 
former  plan  the  piece  left  was  too  small  to  enclose ;  but  it  is  quite 
sufficient  for  Mr  Brown  to  object  that  it  is  an  accommodation  to 
me.  A  more  illiberal  and  unjustifiable  letter  I  never  remember 
to  have  seen. 

"  Mr  Brown  has  never  yet  stated  a  fact  regarding  any  pro- 
posals correctly.  I  say  nothing  of  his  dogmatic  opinions,  which, 
from  one  without  the  slightest  experience  in  rural  affairs,  is  only 
laughable ;  but  it  is  strange,  and  shows  most  cleaily  the  motives 
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by  which  he  is  actuated,  that  the  facts  which  he  states  to  guide 
tbe  opinions  of  others,  have  always  been  erroneous. 

"  What  he  may  venture  to  swear  in  a  court  of  justice,  I  can- 
not say ;  but  I  state,  upon  the  honour  of  a  gentleman,  not  only 
tbat  I  showed  him  the  proposed  road  upon  a  sketch,  but  that  my 
principal  object  in  calling  upon  him  was  to  show  him  this,  and 
to  ask  him  about  the  gate.  He  has  not,  nor  can  he  deny  my 
having  left  a  plan  with  him,  and  if  he  will  produce  that  plan,  he 
will  furnish  another  proof  of  his  veracious  disposition. 

"  If  Mr  Brown  can  produce  any  one  gentleman  of  character 
and  judgment  to  corroborate  his  assertion,  that  I  have  '  done  a 
serious  injury  to  Sir  William's  property,'  I  should  indeed  be 
most  sorry ;  sorry  not  only  as  a  bad  return  for  the  courtesy  I 
have  experienced  from  yourself,  but  also  for  my  own  sake,  to  have 
done  any  thing  unbecoming  the  character  of  a  gentleman.  Mr 
Brown's  notions  or  statement  of  the  law  of  Scotland  upon  the 
subject  may  be  correct,  but  of  this  you  will  be  a  sufficient  judge ; 
but  in  England  the  tenant,  and  the  tenant  alone,  could  give  such 
a  right  during  his  term.  The  landlord  would  have  no  power  to 
do  so,  except  under  a  special  clause  in  the  lease  empowering  him 
to  open  roads.  Tbe  road  has  been  set  off  nearly  three  weeks, 
and  only  two  days  after  I  had  seen  Mr  Brown,  and  understood 
from  him,  that  although  he  would  not  confirm  in  writing  the 
permission  I  had  obtained  from  the  tenant,  that  it  was  of  so  little 
consequence,  he  would  throw  no  obstacle  in  the  way.  There  was 
plenty  of  time  for  him  to  have  objected,  and  I  cannot  now  acquit 
bim  of  having  delayed  making  his  objections  until  he  believed  I 
had  left  the  country. 

"  I  leave  the  whole  affair  with  the  greatest  confidence  in  your 
hands.  I  trust  you  will  not  believe  me  capable  of  doing  a  serious 
injury  to  Sir  William  Fettes  in  a  clandestine  or  in  any  manner. 
Tbe  opinion  Mr  Brown  gave  you  respecting  the  other  road  Twhich 
he  made  at  Mr  Tuite's  instigation),  can  only  be  equalled  oy  this 
which  he  has  made  at  the  instigation  of  Mr  Tuite's  servant.  Please 
give  me  a  line  addressed  to  Liverpool,  for  which  place  I  start 


to-raorrow. 


(Signed) 


"  RiGBT  WaSOK. 


Mr  Goold,  by  letter  to  Wason  on  18th  January, 
stated  that  he  had  put  the  affair  into  the  hands  of  his 
agent,  and  requesting  Wason  to  communicate  with  the 
agent,  as  he  was  authorised  to  investigate  and  settle 
the  misunderstanding.  Mr  Wason  having  failed  to 
communicate  with  the  agent,  he  gave  the  pursuer  orders 
to  restore  the  ground  to  the  state  in  which  it  previous- 
ly was. 

The  pursuer  brought  this  action  of  damages  against 
the  defender,  in  which,  denying  the  allegations  in  the 
defender's  letters  in  regard  to  tbe  understanding  about 
the  road,  he  subsumed, 

"  That  the  letters  before  mentioned,  written  by  the  defender 
to  the  pursuer  on  the  14th  of  January  1836,  and  by  the  defen- 
der to  Mr  Goold  on  the  13th  and  14th  days  of  the  same  month, 
contain  statements  grossly  insulting  to  the  feelings  of  the  pur- 
suer, and  highly  to  the  prejudice  of  his  moral  and  professional 
character,  and  of  his  fitness  for  performing  the  duties  of  a  factor 
on  landed  property,  which  office  is  part  of  the  calling  and  occu- 
pation of  the  pursuer :  That  in  particular,  they  impute  to  him 
infirmity  of  judgment — total  ignorance  of  the  management  of 
landed  property — ignorance  of  his  duty  as  factor  for  Sir  William 
Fettes — the  character  of  being  quarrelsome  with  his  employer's 
neighbours,  and  oppressive  to  his  tenants — unfitness  to  repre- 
sent a  gentleman — want  of  veracity — that  he  never  stated  a  fact 
without  stating  a  falsehood — that  Sir  William  Fettes's  interest 
was  a  secondary  consideration  with  him — that  his  letter  to  the  de- 
fender, last  before  mentioned,  was  illiberal  and  unjustifiable — 
that  it  showed  most  clearly  the  motives  by  which  the  pursuer 
was  actuated,  that  the  facts  which  he  stated  to  guide  the  opi- 
nion of  others,  had  always  been  erroneous;  meaning  thereby 
that  the  pursuer's  motives  were  evil  and  corrupt — and  that  he 
had  delayed  objecting  to  the  defender's  operations  until  he  be- 
lieved he  had  left  the  country  :  That  these,  and  the  other  state- 
ments in  the  last-mentioned  letters  of  the  defender,  to  the  pur- 


suer's prejudice,  are  fiilse,  calumnious,  and  injurious :  That  the 
letters  of  the  defender  to  the  said  George  Goold,  and  the  copy  of 
his  letter  to  the  pursuer  of  14th  January,  containing  the  said  state- 
ments, were  transmitted  by  him  to  Mr  Goold,  with  the  view  of  de- 
stroying his  confidence,  and  that  of  Sir  William  Fettes,  in  the  pur- 
suer's integrity  and  moral  character,  and  in  his  fitness  for  the 
office  of  factor  on  Sir  William's  estate,  and  of  procuring  his  dis- 
missal from  said  office,  and  thereby  of  injuring  the  pursuer's  re- 
putation as  a  man  of  business,  and  his  usefulness  and  success  in 
life ;  and  that  the  letter  of  the  defender  to  the  pursuer,  last  be- 
fore mentioned,  was  written  by  him  with  the  view  of  hurting 
the  pursuer's  feelings,  and  of  destroying  his  comfort  and  peace 
of  mind." 

The  defender  denied  the  allegations  in  the  summons, 
and  particularly,  that  the  letters  were  sent  to  Mr  Goold 
for  the  purposes  averred  in  the  summons,  or  that  they 
were  capable  of  bearing  the  construction  there  put  on 
them,  the  averment  being,  that  he  had  merely  address- 
ed Mr  Groold  for  "  the  purpose  of  showing  the  incor- 
rectness of  the  statements  the  pursuer  had  made  to 
third  persons  respecting  the  defender. 

The  issues  which  were  adjusted  contained  extracts 
from  the  letters  which  have  been  quoted,  and  the  ques- 
tions put  to  the  jury  were : 

'*  1.  Whether  the  whole  or  any  part  of  the  said  words  are 
of  and  concerning  the  pursuer,  and  falsely  and  calumniously  ac- 
cuse him  of  ignorance  of  the  duties  of  his  employment  as  factor 
aforesaid,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

"  2.  Whether  the  whole  or  any  part  of  the  said  words  are  of 
and  concerning  the  pursuer,  and  Wisely  and  calumniously  accuse 
him  of  being  ignorant  of  the  duties  of  his  said  employment,  of 
being  quarrelsome  \iith  the  neighbours  of  his  employer,  and  op- 
pressive to  the  tenants  of  his  employer's  estate,  of  wanting  ve- 
racity, and  of  being  in  the  habit  of  uttering  wilful  and  deliberate 
falsehoods,  and  sacrificing  the  interest  of  his  employer  to  his 
own  personal  advantage,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 

"  3.  Whether  the  whole  or  any  part  of  the  said  words  are  of 
and  concerning  the  pursuer,  and  wisely  and  calumniously  accuse 
the  pursuer  of  ignorance  of,  and  want  of  experience  in  the  duties 
of  his  said  employment,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 

"  Damages  laid  at  £500." 

Dean  ofFacuUy  stated  the  case  for  the  pursuer,  and 
admitted  that  the  pursuer  had  not  lost  his  situation  in 
consequence  of  the  letters  of  the  defender  to  Mr  Goold, 
but  contended  that  damage  was  due  in  the  circum- 
stances.    No  witnesses  were  examined. 

P»  Robertson  replied  for  the  defender.  He  con- 
tended that  as  no  loss  had  been  proved,  and  as  it  was 
apparent  that  it  was  a  mere  matter  of  temper,  no  da- 
mages were  due  in  the  circumstances. 

Lord  President  charged  the  jury.  It  was  true  that  the  pur- 
suer still  retained  his  situation,  and,  in  that  view,  the  damages 
laid  were  wide  of  the  mark ;  but  supposing  that  the  letters  had 
operated  on  the  mind  of  Mr  Goold  and  Sir  W.  Fettes,  so  that 
a  dismissal  had  been  the  consequence,  the  damages  might  have 
been  very  serious.  On  the  other  hand,  it  must  not  be  lost 
sight  of,  that  the  letters  were  calculated  to  injure  the  feelings 
of  the  pursuer  himself;  and,  in  this  view,  it  is  no  justification 
that  these  letters  had  not  an  effect  on  the  mind  of  the  pursuer's 
constituent;  for  one  has  no  right  to  write  letters  to  his  neigh- 
bour, which  wound  and  are  injurious  to  his  feelings,  even 
though  these  letters  should  go  no  farther  than  that  person's 
pocket.  It  is,  however,  a  very  important  consideration  to  be 
taken  along  with  you,  that  these  letters  were  transmitted  to  a 
third  party,  the  pursuer's  employer,  on  whose  mind  they  might 
have  operated  to  his  prejudice.  The  sending  of  these  letters 
to  Goold,  appears  to  me  to  be  quite  inexcusable  in  the  way  they 
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were  sent.  The  defender  might  have  communicated  with  the 
pursuer's  constituent  in  a  very  different  way,  by  suggesting  the 
propriety  of  sending  some  one  to  adjudicate  between  them.  At 
the  same  time,  I  don*t  approve  of  the  pursuer's  letter  of  13th 
January,  for  it  is  certainly  taunting,  and  contains  unpleasant 
expressions ;  but  then,  I  think  it  ought  rather  to  have  been 
laughed  at,  than  suggested  such  a  course  as  the  defender  took. 
I  have  only  to  add,  that  to  say  of  another  to  his  employer,  that 
he  is  ignorant  and  not  lit  for  his  situation,  is  surely  injurious. 

Verdict  for  pursuer — Damages  £100. 

Presiding  Judge,  Lord  President Act.   Dean  of  Faculty 

(Hope),  Crawford;  Smith  and  Kinnear,  W.S.,  Agents — Alt. 
P.  Robertson,  Moncreiff;  Hunter,  Campbell  and  Company,  W.S., 
Agents,^-Jury  Clerks fG.D.F.J 


2M  March  1838. 

Jury  Cause. — First  Division — (G.D.F.) 

No.  189. — Venables,  Pursuer ^  v.  Wood,  Defender. 

Reparation — Damages— Jury  Cause — Resting-Owing. 

Question  of  resting-owing  under  a  joint  adventure 
or  copartnery.  The  case  turned  before  the  jury  on  a 
point  of  law.  The  jury,  after  a  charge  from  the  Court 
on  the  question  of  law,  found  for  the  defender. 

The  pursuer  excepted. 

Presiding  Judge,  Lord  President. — Act.  D.  M'Neill,  Pater- 
son  ;  D.  Mitchell,  Agent. — Alt.  Dean  of  Faculty  (Hope) ; 
James  Moore,  S.5.C.,  Agent Jury  Cler'ks. — [G.D.F.] 


27th  March  1838. 
Jury  Cause First  Division (G.D.F.) 

No.  190.^ — A.  Cameron,  Pursuer^  v»  Marianne  Cle- 

FHANE  and  Alexander  SiiiELLSy  Defenders. 

Reparation—  Contract,  Breach  of— Damages — Jury  Cause. 

Special  question  under  a  valuation,  whether  the  de- 
fenders improperly  refused  to  take  delivery  of  a  num- 
ber of  sheep  from  the  pursuer  ?  and  whether  they  im- 
properly drove  the  flock  away  from  a  certain  farm. 
The  jury  found  for  the  pursuer,  and  assessed  the  da- 
mages at  £225. 

Presiding  Judge,  Lord  Mackenzie. — Act.  Dean  of  Faculty 
(Hope),  Buchanan,  P.  Robertson;  Sang  and  Adam,  S.S.C., 

Agents Ah.  D.  M'Neill,  G.  G.  Bell ;  Gibson  and  Donaldson, 

Agents Jury  Clerks [G.D.F.J 

\2thMay  1838. 

FiasT  Division.— (G.D.F.) 

No.  191* — Sir  James  Bosweix,  Bart^  (Nominai) 
Raisery  v.  Mathew  Montgomebie  and  Others, 
(Real  Raisers)  Claimants. 

Jury  Cause— Jury  Court  Statutes — Evidence — Vitious  Intro- 
mission— Representation — Statute  1695,  c.  24 — Process — 
A  claim  having  been  made  against  a  party  in  a  multiplepoind- 
ing,  on  the  ground  that  ke  had  incurred  a  general  representa- 
tion under  the  Act  1695,  c.  24,  and  had  vitiousfy  intromit  ted 
with  the  moveables  of  his  father;  and  the  Lord  Ordinary  re* 
mitted  the  case  to  the  jury  roll,  to  ascertain  certain  disputed 
matters  of  fact —  Circumstances  in  which  the  Court,  holding 
that  as  the  question  of  vitious  intromission  appeared  to  turn  on 
the  import  of  a  variety  of  entries  and  cross  entries  in  business 
and  other  books,  and  on  that  of  a  voluPtinous  correspondence 
and  mass  of  documentary  evidence,  altered  the  Lord  Ordinary* s 
interlocutor,  and  remitted  to  him  to  retransmit  the  case  to  the 
ordinary  roll  for  a  proof  on  commission,  there  being  prima 
fade  evidence  that  the  case  was  not  suited  for  trial  by  jury. 


See  svprct^  p.  240.  The  case  having  been  remitted 
to  the  Lord  Ordinary,  the  question  came  to  be,  whe- 
ther it  was  fit  for  jury  trial  or  not.  It  appeared  that 
an  immense  mass  of  documents  had  been  put  Into  pro- 
cess by  the  pursuer,  amounting  to  upwards  of  seveQ 
hundred  and  twenty,  many  of  them  of  a  very  volumi- 
nous description,  consisting  of  correspondence  for  a 
great  length  of  time,  of  factory  accounts  aiid  bank  ac- 
counts  for  a  series  of  years ;  and  it  was  stated,  that 
the  question  at  issue  (vitious  intromission),  though  not 
absolutely  one  of  accounting,  would  materially  turn  oq 
the  import  of  a  multitude  of  entries  and  cross  entries 
in  business  or  account  books,  all  or  any  of  which,  from 
their  nature,  and  from  their  voluminous  size,  it  was 
impossible  to  make  intelligible  to  a  jury.  An  inven- 
tory of  the  documents  was  put  in  process. 

Montgomerie,  &c.,  answered^  That  the  question  of 
vitious  intromission  was,  in  the  circumstances,  one  en- 
tirely of  fact,  and  not  turning  on  accounting,  for  Sir 
James  Bos  well  admitted  that  he  had  intromitted,  but 
denied  that  it  was  done  vitiously,  or  for  any  other  pur- 
pose than  to  benefit  the  creditors  of  his  father,  ami  it 
would  be  easy,  therefore,  to  prove  the  fact  of  vitious  in- 
tromission. Besides,  it  was  pleaded,  that  the  averment 
of  vitious  intromission  was  capable  of  being  proved, 
extrinsic  of  any  question  of  accounting,  or  in  reference 
to  such  documents  at  all,  which  had  improperly  been 
put  in  process,  with  the  view  of  inducing  the  Court 
to  view  the  case  as  one  to  which  jury  triid  would  not 
be  beneficial. 

'«  14M  February  1838 The  Lord  Ordinary  having  heard 

parties'  procurators  on  the  motion  of  the  defender  to  retraos- 
mit  the  case  to  the  ordinary  roll,  on  the  ground  that  it  involves 
matters  which  cannot  be  satisfactorily  investigated  by  a  jury, — 
In  respect  that  the  pursuer  does  not  con6nc  himself  to  the  writ- 
ten evidence  now  in  process,  but  demands  a  &rtker  proof  by 
witnesses,  and  that  the  defender  does  not  maintain  that  the  said 
written  evidence  is  such  as  to  exclude  parole  proof,  Finds  that 
further  investigation  is  necessary ;  and  finds  that  no  sufficient 
cause  is  assigned  by  the  defender  for  departing  from  the  general 
rule  for  ascertaining  disputed  questions  of  fact  by  the  verdict 
of  a  jury, — and  therefore  refuses  the  motion. 

"  Note. — As  by  the  former  interlocutor  of  the  5th  of  Decem- 
ber 1837,  the  Lord  Ordinary  did  not  merely  remit  the  case  to 
the  jury  roll,  subject  to  the  contingency  of  being  retransmitted, 
but  found  expressly,  after  an  argument  on  the  point,  that  it  was 
fit  for  the  considerauon  of  a  jury,  he  considered  that  the  inter- 
locutor might  be  competently  brought  under  review,  and  indeed, 
he  so  expressed  it,  for  the  very  purpose  of  enabling  the  defen- 
der to  take  the  opinion  of  the  Court,  as  had  been  done  before. 
But  as  that  procedure  was  found  incompetent,  and  as  the  ques- 
tion has  now  been  again  raised  in  the  form  of  motion  to  re- 
transmit to  the  ordinary  roll,  he  sees  no  reason  to  alter  his 
former  opinion ;  and  therefore  repeats  the  interlocutor  mmiatis 
mutandis,  and  the  reasons  given  in  his  former  note." 

Sir  James  reclaimed,  praying  the  Court  to  alter  the 
interlocutor,  and  to  remit  to  the  Lord  Ordinary  to  re* 
transmit  the  case  to  the  ordinary  roll,  and  to  grant 
commission  for  a  proof,  in  so  far  as  the  testimony  of 
witnesses  may  be  offered  or  required  by  the  other  party. 

At  advising. 

Lord  President, — There  is  no  privilege  in  this  case.  The  Court 
have  a  discretion,  and  may  look  at  the  shape  of  the  case,  and 
say  whether  it  would  be  proper  to  send  it  to  a  jury.  My  opi- 
nion is,  from  what  1  have  seen  of  such  cases,  that  it  is  not  bene- 
ficial to  try  them  before  a  jury.  The  complexion  of  this  is  such 
that  1  cannot  think  of  sending  it  to  a  jury. 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 
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£ord  Gilliei. — It  is  not  certainly  a  question  of  accounting; 
but  it  may  be  necessary  to  look  into  matters  of  accounting  here, 
to  af^certoin  the  effect  in  law  of  particular  entries  or  payments, 
whether  he  intromitted  in  any  other  character  than  as  heir  of 
entail.  As  the  case  appears  to  rae,  this  will  be  necessary ;  and 
I  cannot  think  that  this  case,  from  the  shape  it  has  assumed,  is 
fit  for  a  jury.  Put  the  case,  that  one  sues  another  for  a  debt, 
and  the  defender  says  it  will  turn  out  in  an  accounting  that  there 
is  no  debt,  and  that  the  accounts  are  of  a  very  intricate  and 
voluminous  nature,  extending  over  a  great  series  of  years,  would 
that  be  fit  for  a  jury?  No  doubt  the  debt  is  a  matter  of  fact ; 
but  the  principle  on  which  it  was  contracted  and  rests,  depends 
on  the  principle  to  be  evolved  in  an  accounting.  Montgomerie 
says  the  documents  have  been  thrust  unnecessarily  into  pro- 
cess ;  but  that  is  incompetently  assuming,  at  this  stage  of  the 
matter,  that  Sir  James  Boswell  has  no  case. 

Lord  Mackenzie I  do  not  like,  in  such  a  case,  to  differ  from 

the  Lord  Ordinary,  particularly  as  he  knows  the  case  better 
than  we  can  do ;  all  we  hear  is  this,  the  one  party  says  the  case 
is  not  fit  for  a  jury,  and  the  other  denies  that,  and  says  the  case 
is  quite  simple  and  proper  for  a  jury.  Now,  I  should  like  to 
have  seen  more  of  the  case  before  making  up  my  mind  to  differ 
from  the  Lord  Ordinary.  Certainly  one  of  the  parties  has  em- 
barrassed the  case  by  putting  in  a  mass  of  documents,  and  al- 
leging that  the  case  will  turn  on  a  complex  view  of  these  docu- 
ments and  the  law;  but  I  cannot  see  how  vitious  intromission 
is  to  be  disproved  by  an  accounting.  From  all  I  see  as  yet,  I 
am  not  prepared  to  differ  from  the  Lord  Ordinary,  as  I  would 
not  have  a  snlficient  certainty  to  say  that  it  should  not  go  to  a 
jury,  since  so  little  has  been  placed  before  us  on  which  to  make 
up  an  opinion. 

Lftrd  Corehouse  was  not  moved  by  the  medium  stated  in  the 
Lord  Ordinary's  note.  Such  might  be  the  general  rule ;  but 
from  what  his  Lordship  (Lord  C.)  saw  of  the  case,  he  thought 
it  could  not  well  be  explained,  without  going  into  an  account- 
ing, as  it  was  plain  that  an  accounting  must  be  gone  into  to 
discover  the  piinciple  on  which  the  monies  were  intromitted  with. 
The  prima  facie  evidence  was  certainly  unfavourable  to  send- 
ing the  case  to  a  jury ;  and  it  was  safer  to  take  the  other  course, 
which  Sir  James  Boswell  desiderated.  Indeed,  as  the  pursuer 
says  that  a  great  mass  of  the  documents  are  quite  unnecessary 
for  the  defenders*  case  even,  he  ought  to  have  made  that  out  to 
the  Lord  Ordinary's  satisfoction,  by  showing  to  him  what  do- 
cuments were  irrelevant.  He  has  failed  to  do  so;  and  so  he  has 
left  us  in  the  dark  as  to  the  nature  of  them.  He  is  therefore  to 
blame  for  this,  for  our  not  knowing  more  of  the  case ;  and  as 
the  immense  mass  of  documents,  and  their  alleged  nature,  tends 
to  afford  prima  facie  evidence  that  the  case  is  unfit  for  a  jury, 
and  the  Court  had  been  left  in  the  dark  as  to  their  true  nature, 
as  to  which  of  them  was  or  not  necessary,  his  Lordship  thought 
that  the  Court,  in  the  circumstances,  ought  to  refuse  sending 
the  case  to  the  jury. 

The  Court  accordingly  aUered  the  Lord  Ordinary's 
interlocutor  as  prayed  for. 

Lord   Ordinary^   FuUerton. — Act.   Maitland,    Penney;    J. 

Court,  S.S.C.,  Agent AlU  D.  M'Neill,  M*Kenzie;  J.  Bowie, 

W.S.,  Agent fG.D.F.J 

\2ih  May  1838. 
Second  Division. — (J.D.M.) 

No.  192. — Alexander  Gibb,  Peiiiianer  and  Com- 
plainer^  v.  Hjenrt  Brock,  Trustee  an  the  SequeS' 
trated  Estate  of  Buchanan  and  Young,  Respondent. 

Bankrupt — Statute  54  Geo.  IIL  c.  137— Compensation— Accom- 
modation-Bills — Ranking — Relief — Where  two  parties  had 
granted  mutually  accommodatian'biUSf  and  one  wot  segues^ 
trated  and  the  other  became  insolvent,  but  afterwards  settled 
by  payment  of  a  composition,  while  the  bills  were  still  in  the 
circle — Held  that  the  party  to  these  bills,  who  had  settled  with 
the  creditors  in  both  sets  of  bills  by  payment  of  a  composition 
thereon,  could  not  claim  against  the  estate  of  the  other  for  the 


balance  of  advances  in  cash  made  to  him,  without  the  claimant 
relieving  the  estate  of  the  ranking  on  the  accommodation-bills 
accepted  for  his  behoof. 

The  estates  of  Buchanan  and  Young,  merchants  in 
Glasgow,  were  sequestrated  on  23d  June  1 835,  and  the 
respondent  was  appointed  trustee  under  the  sequestra- 
tion. At  the  date  of  the  first  deliverance,  the  peti- 
tioner was  a  creditor  of  Buchanan  and  Young,  inter 
alia,  upon  the  balance  of  their  cash  transactions,  in 
the  sum  of  £1530.  18.  8.  For  this  amount  he  lodged 
a  claim  and  afRdavit  with  the  trustee. 

The  trustee  rejected  this  claim  by  the  following  de- 
liverance : 

"  The  trustee  rejects  this  claim,  because  the  estate  of  Bu- 
chanan and  Toung  has  been  ranked  upon  for  bills  to  the  extent 
of  £2800.  7.  4.,  granted  by  them  for  the  accommodation  of  the 
claimant,  Alexander  Gibb,  and  for  which  they  received  no  va- 
lue ;  and  until  these  bills  are  retired  by  the  claimant,  and  the 
estate  thus  relieved  of  the  extra  ranking  occasioned  by  his  in- 
ability to  retire  his  own  obligations,  no  ranking  can  be  admitted 
at  his  instance." 

Against  this  deliverance  the  present  complaint  was 
presented. 

The  petitioner,  and  Buchanan  and  Young,  had  a 
variety  of  transactions  together,  both  in  the  way  of 
borrowing  and  lending  money,  and  also  of  accepting 
bills  for  their  mutual  accommodation.  In  consequence 
of  the  failure  of  Buchanan  and  Young,  the  petitioner 
was  also  obliged  to  suspend  pajrments.  But  he  shortly 
afterwards  effected  an  extrajudicial  composition  of  five 
shillings  per  pound,  and  obtained  a  discharge. 

At  the  period  of  the  common  failure  of  the  parties, 
there  were  mutual  accommodation-bills  in  the  circle, 
to  the  extent,  in  whole,  of  £9686.  17.  6.  Of  these 
about  £6886  were  for  the  accommodation  of  Buchanan 
and  Young,  and  the  proceeds  had  been  received  by 
them.  On  the  other  hand,  the  remainder  of  the  bills, 
or  about  £2800,  were  for  the  accommodation  of  the 
petitioner,  Gibb,  and  the  proceeds  had  been  received 
by  him.  On  the  mutual  bankruptcy,  the  holders  of  all 
the  bills  ranked  on  both  estates.  Besides  the  bill  ac- 
commodations, the  parties  had  also  made  cash  advances 
to  each  other.  At  the  date  of  the  bankruptcies,  there 
was  an  excess  of  these  advances  in  favour  of  the  peti- 
tioner to  the  extent  stated  in  the  petition,  of  £1530. 
18s.  8d. 

The  petitioner  maintained — 1.  In  the  first  place,  the 
trustee  does  not  call  in  question  the  validity  or  sub* 
sistence  of  the  debt  claimed,  as  considered  by  itself. 
It  is  entirely  upon  the  assumption  that  that  debt  is 
compensated  and  extinguished  by  certain  supposed 
counter-claims  competent  to  the  bankrupts  against  the 
petitioner,  that  he  has  pronounced  an  unfkvourable 
judgment.  In  such  a  situation,  the  petitioner's  case  is 
entirely  made  out,  unless  the  trustee  shall  succeed  in 
establishing  his  alleged  counter-claims.  And  as  to 
this,  the  onus  lies  entirely  with  the  trustee.  2.  But 
there  is  no  foundation  whatever  for  the  alleged  coun- 
ter-claims. It  is  true,  that  at  the  date  of  their  bank- 
ruptcy, Buchanan  and  Young  had  granted  bills  to  the 
extent  of  £2800.  7.  4.,  or  thereby,  for  the  accommo- 
dation of  the  petitioner.  And  it  is  also  true  that  these 
bills  having  been  then  in  the  circle,  the  holders  of  them, 
in  so  far  as  not  already  ranked,  will  be  entitled  to  be 
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ranked  upon  the  bankrupt  estate  for  the  amount  of 
these  bills.  But  then,  on  the  other  hand,  it  must  also 
be  kept  in  view,  that,  at  the  date  of  their  bankruptcy, 
the  petitioner  had  granted  another  set  of  bills  for  the 
accommodation  of  Buchanan  and  Young,  to  the  much 
larger  amount  of  £6886,  and  that  the  whole  of  these 
bills  have  been  allowed  to  come  against  the  petitioner. 
The  result  of  this  state  of  matters  plainly  is,  that  even 
upon  these  bill  transactions  the  balance  of  obligation 
and  liability  was  largely  in  favour  of  the  petitioner,  and 
against  the  bankrupts.  For  if,  as  Mr  Brock  contends, 
the  petitioner  was  liable  to  relief  of  Buchanan  and 
Young,  of  paper  in  the  circle  to  the  amount  of  £2800. 
7s.  4d.,  Buchanan  and  Young  were,  on  the  other  hand, 
liable  to  relieve  him  of  paper  in  the  circle  to  nearly 
three  times  the  amount,  viz.,  to  the  amount  of  £6886. 
Of  course,  if  no  bankruptcy  had  occurred,  Buchanan 
and  Young  could  never  have  called  upon  the  petitioner 
to  relieve  them  of  the  smaller  sum,  without  securing 
him  also  in  relief  of  the  larger.  And  as  little,  whilst 
they  withheld  such  relief,  could  they  have  refused 
the  petitioner  payment  of  his  cash-balance,  as  a  debt 
standing  altogether  apart  from  the  bill  transactions. 
Nor  does  the  circumstance  of  Buchanan  and  Young's 
having  become  bankrupt  at  all  alter  the  case.  For  even 
in  this  view,  against  any  claim  of  relief  upon  the  bills 
granted  by  them  for  the  petitioner's  accommodation, 
there  would  still  be  more  than  a  sufficient  set-off  in  the 
larger  amount  of  bills  granted  by  the  petitioner  for  their 
accommodation.  And,  with  reference  to  this  view  of  the 
matter,  it  is  most  material  to  keep  in  view,  that  the  peti- 
tioner, though  now  again  reinstated  in  his  affairs  by  ar- 
rangement with  his  creditors,  was  himself  reduced  to 
bankruptcy  about  the  same  time  with  Buchanan  and 
Young,  through  his  connection  with  them,  and,  under  the 
recommendation  of  Mr  Brock  himself,  obtained  a  settle- 
ment only  upon  payment  of  a  composition  of  five  shil- 
lings in  the  pound.  Now,  the  holders  of  both  sets  of 
bills,  both  those  granted  by  Buchanan  and  Young  for 
the  petitioner's  accommodation,  and  those  granted  by 
the  petitioner  for  Buchanan  and  Young's  accommoda- 
tion, have  all  been  settled  with  by  the  petitioner,  upon 
the  footing  of  this  composition  arrangement.  Even, 
therefore,  If  there  could  be  any  relief  where  both  estates 
have  become  bankrupt,  the  petitioner's  estate  would 
just  be  as  well  entitled  to  claim  relief  against  the  estate 
of  Buchanan  and  Young  for  the  composition  which  the 
petitioner  has  paid  on  the  bills  granted  for  their  ac- 
commodation, as  their  estate  can  now  be  to  demand 
relief,  according  to  the  principle  of  the  respondent 
Mr  Brock's  deliverance,  for  the  dividend  payable  out 
of  that  estate  in  respect  of  the  bills  granted  by  Buchanan 
and  Young  for  the  petitioner's  accommodation.  But 
as  these  dividends  will  certainly  not  exceed  five  shil- 
lings in  the  pound,  being  the  rate  of  composition  paid 
by  the  petitioner,  the  result  of  this  would  still  be  to 
leave  a  large  balance  in  the  petitioner's  favour,  even  as 
regards  these  mutual  claims  of  relief.  For,  in  this 
view,  the  relief  due  to  the  estate  of  Buchanan  and 
Young  would  be  a  dividend  of  five  shillings  per  pound 
on  £2800,  which  would  be  only  £700;  whereas  the 
relief  due  to  the  petitioner  would  be  a  composition  of 
five  shillings  per  pound  on  £6886,  which  comes  to  not 
less  than  £1721.     But,  perhaps,  it  is  a  sounder  view 


of  the  law  of  the  case,  that,  under  the  whole  circum- 
stances connected  with  the  double  bankruptcy,  there 
is  no  mutual  claim  of  relief  whatever  as  regards  these 
bill  transactions.  Both  sets  of  bills  have  been  already 
ranked  by  the  holders  upon  both  estates,  and  no  farther 
claim  can  be  maintained  on  either  side,  without  sub- 
stantially giving  rise  to  a  double  ranking.  According- 
ly, it  has  in  England  been  recognised  as  settled  law, 
(and  there  is  no  difference,  in  point  of  legal  principle, 
to  distinguish  the  Scots  law  from  the  English  in  this 
respect),  that  where  there  are  reciprocal  accommcMla- 
tions  granted  by  two  parties,  and  *<  both  become  bank- 
rupt, and  the  holders  of  the  bills  or  notes  negotiated 
by  each,  prove,  and  receive  the  dividends  upon  them, 
under  both  commissions,  though  the  one  party  may 
have  negotiated  bills  or  notes  to  a  greater  amount  than 
the  other,  the  assignees  of  neither  will  be  permitted  to 
prove  or  claim,  under  the  commission  of  the  other,  any 
dividends  which  they  may  have  paid  on  the  bills  or 
notes  negotiated  by  the  other,  because  it  would  be  per- 
mitting the  same  debt  (to  the  extent  of  such  dividends) 
to  be  twice  charged  on  the  same  estate :"  Bayley,  (4lh 
ed.)  352,  citing  Ex  parte  Walker,  4  Ves.  373. 

The  respondent  maintained.  That  it  was  necessary 
carefully  to  consider  what  was  the  effect  of  this  cash 
balance  in  the  petitioner's  favour.  It  did  not  give  him 
or  his  estate  a  claim,  separate  and  independent  of  that 
arising  on  the  bill  account,  or  which  can  be  looked  at 
and  enforced,  irrespectively  of  the  state  of  accounts  on 
the  other  transactions.  The  superadvance  of  cash 
made  by  the  petitioner,  to  the  extent  of  £1530,  could 
only  be  regarded  at  the  date  of  bankruptcy,  as  a  set- 
off against  the  £2800  of  bills,  in  which  Buchanan  and 
Young  were  under  acceptance  for  the  petitioner's  be- 
half, and  of  which  the  petitioner  was  bound  to  relieve 
them.  The  payments  in  cash  could  be  regarded  in  no 
other  light  than  as  payments  to  account,  or  in  security 
of  the  amount  of  bills,  in  which  Buchanan  and  Y'oung 
were  under  acceptance  for  the  petitioner.  Or  to  state 
the  same  thing  differently,  the  drafts  for  £2800,  of 
which  the  petitioner  was  bound  to  relieve  the  other 
party,  could  be  only  regarded  to  the  extent  of  this 
£1530,  as  drawn  against  the  amount  of  cash  payments. 
The  amount  of  cash  advanced  to  Buchanan  and  Young 
just  formed  an  indemnity  fund  in  their  hands  against 
the  consequences  of  their  accepting  £2800  of  bills  for 
the  petitioner's  accommodation.  The  result  on  bank- 
ruptcy was  just  this,  that  Buchanan  and  Young  had  a 
claim,  as  cautioners,  against  the  petitioner,  for  relief  of 
the  sum  of  £2800,  accepted  for  his  accommodatioD, 
minus  the  sum  of  £1530,  being  the  amount  of  cash 
advances  previously  impressed  into  the  hands  of 
Buchanan  and  Young. 
The  Lord  Ordinary  reported  the  case  to  the  Court 
Their  Lordships,  on  advising,  dismissed  the  com- 
plaint, and  refused  the  prayer  of  the  petition. 

Lord  Ordinary t  Cockburn. — Act.  Ivory ;  Alexander  Naime, 
S.S.C.,  Agent, — Alt,  Penney;  Campbell  and  BAacdowall, 
S.S.C,  Agents f  J.D.M.] 
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16^A  May  1838. 
First  Division (G.D.F.) 

No.  193. — Elizabeth  Allan  or  Obr,  Wtdmo  of  the 
deceased  Robert  Orr^  and  Others,  Petitioners, 

Factor  Loco  Tutoris— Process — Special  circumstaneea  in  which 
a  party  was  appointed  factor  loco  tutoris  during  tfacatUm  ; 
and  the  appointment  thereafter  cor^trmed  by  the  Court. 

The  late  Robert  Orr  died  on  26th  April  1838,  leaving 
heritable  and  moveable  property, — ^the  moveable  debt 
exceeding  the  moveable  means.  The  deceased  left  no 
settlement,  and  had  made  no  appointment  of  tutors  or 
guardians  to  his  pupil  children.  The  brother  of  the  de- 
ceased declined  to  serve  as  tutor<tt-Iaw  ^  and  as  it  ^vas 
essentially  necessary,  in  order  to  prevent  loss,  to  have  a 
qualified  person  immediately  to  take  charge  of  the  affairs 
and  estate,  a  great  portion  of  which  vas  in  grass  and 
ready  for  letting,  and  to  let  such  portion  of  the  lands  as 
was  out  of  lease  or  in  grass,  the  present  application  was 
accordingly  made  to  the  Lord  Orainary  on  the  bills  dur- 
ing vacation,  by  the  widow  of  the  deceased,  and  by  two 
of  the  nearest  of  kin  of  the  diildren  on  the  mother's  side, 
praying  his  Lordship,  afber  intimation  on  the  walls  and 
minute-book,  and  to  the  brother  of  the  deceased,  who 
had  dediaed  to  act  as  tutor,  thereafter  to  appoint  a 
party  named  as  factor  loco  tutoris.  The  petitioners 
stated  that  they  were  aware  that  it  was  not  customary 
to  make  such  appointment  during  vacation,  but  they 
believed  that,  in  cases  of  urgency,  it  had  been  done, 
leaving  the  appointment  to  be  thereafter  confurmed  by 
the  Court  at  its  first  meeting. 

The  Lord  Ordinary,  Medwyn,  5th  April  1838>  ap- 
pointed intimation  as  craved.  Thereafter,  Lord  Mac- 
kenzie, Ordinary,  12th  April  1838, 

'*  having  resumed  consideraEtion  of  this  petition,  and  none  ap- 
pearing to  object,  nominates  and  appoints  the  said  Robert  Orr 
to  be  hctoT  loco  tutorie  to  the  said  Jean  and  Margaret  Orr,  until 
the  third  sederunt-day  in  May  next,  with  the  usual  powers,  he 
always  finding  caution,  &c. ;  and  ordains  the  petitioners  to  print 
and  box  this  petition  on  26th  inst.,  inr  order  that  it  may  be  finidly 
disposed  of  by  the  Court." 

At  advising  of  this  date^ 

"  The  Lords  having  resumed  consideration  of  thfs  petition  as 
now  intimated,  together  with  the  appointment  by  the  Lord  Or- 
dinary on  the  billa,  and  none  appearing  to  object,  confirm  said 
appointment,  and  of  new  nominate  the  said  Robert  Orr  to  be 
factor  loco  tuiorie  to  the  said  Jean  and  Margaret  Orr,  with  the 
usual  powers,  he  always  finding  caution  in  terms  of  the  Act  of 
Sederunt,  and  decern.** 

Act.  James  Paterson;  A.  Ramsay,  Agent. — N«,  Ckrh. — 
fG.D.F.l 


16th  May  1838. 
Second  Division.— (J.D.M.) 

No.  194. — John  Livinoston,  W.S.,  P«r«<er,  v.  Poor 
Mrs  Helen  Guthrie  or  Hagart  and  Husband, 
Defenders. 

Reduction — Statute  1621,  c  18 — Conjunct  and  Confident. 

This  was  an  action  of  reduction,  under  the  Statute 
1621,  cap.  18,  at  the  instance  of  a  creditor,  of  a  dis- 
position granted  by  the  defender's  mother  in  her  favour, 
on  the  allegation  that  it  had  been  granted  by  a  party 
insolvent  in  favour  of  a  conjunct  and  confident  person, 

SCOTTISH  JURIST. 


and  without  just,  true,  and  necessary  cause.  The  fol-' 
lowing  were  the  circumstances,  as  proved  chiefly  by 
documentary  evidence : 

The  defender,  Mrs  Hagait,  prior  to  her  iharriage  in 
1824,  was  possessed  of  a  sum  of  £700,  which  was  de* 
posited  in  her  name  in  the  Dundee  Bank.  When  she 
was  about  to  be  married  to  her  present  husband,  in 
November  1824,  an  antemiptial  Contract  of  marriage 
was  executed  between  her  and  her  intended  husband, 
whereby  this  fund  was  agreed  to  be  transferred  to  trus- 
tees for  behoof  of  the  defender  in  liferent,  for  her  life- 
rent use  allenarly,  and  afler  her  death  to  the  children 
of  the  marriage,  exclusive  of  her  husband's  jus  maritiy 
declaring  that  provision  in  her  favour  to  be  alimentary. 
In  consequence  of  the  trustees  named  having  dedined 
to  act,  or  from  some  other  cause,  neither  the  assigna- 
tion nor  the  stipulations  in  the  maatiage-contract  were 
intimated  to  the  bank,  whereby  the  bankers  were  not 
enabled  or  eaUed  to  protect  and  preserve  the  fund. 

In  March  1829,  the  defender's  husband,  Peter  Con- 
acher  Hagart,  purchased  from  Alexander  Downie  a 
certain  property,  previously  called  Dalnasnalght,  after'* 
wards  Glenisla,  at  the  price  of  £700^  the  dispositioa 
to  which  was  made  out  (by  desire  of  Hagart  the  hus- 
band) in  favour  of  Mrs  Anne  Guthrie,  bis  wife's  mother. 
The  defender  was  prevailed  on,  at  the  period  of  the 
purdiase,  in  April  1829,  to  indorse  the  bank  receipta 
upon  which  her  money  stood  deposited  in  the  Dundee 
Bank,  to  her  husband,  whereby  £642  of  the  fund  in-* 
tended  to  be  secured  for  her  and  her  family,  exdusiye 
of  her  husband's /u«  maritiy  was  uplifted  and  applied  a 
few  days  afterwiurds  in  paying  the  price  of  the  property^ 
No  security  whatever  was  given  to  the  defender,  or  to 
any  party,  either  at  the  time  oi  the  purchase  or  after- 
wards, till  10th  March  1832,  when  the  disposition  under 
reduction  was  executed  by  Anne  Guthrie  in  favour  of 
her  daughter,  the  defender,  proceeding  on  the  narrative 
that  the  defender  had  advanced  the  price  of  the  pro- 
perty when  originally  purchased,  and  had  also  agreed 
to  pay  £19'  19»k  of  purcfaa8e-mK>ney,  upon  whidi  nar- 
rative the  property  was  conreyed  ta  the  defender,  ex- 
dudii^  the  jus  mariti  and  administration  of  her  said 
husband.  Although  infeftment  was  taken  in  favour 
of  the  defender  upon  the  very  date  of  the  disposition, 
and  recorded  in  the  public  register  on  16th  March 
1832,  yet  no  diligence  was  done  by  any  creditor  of 
Mrs  Guthrie's,  the  granter,  either  against  her  person 
or  estate,  for  a  series  of  months  thereafter^ 

The  Lord  Ordinary  found  that  the  disposition  under 
reduction  was  granted  by  the  defendlBr's  mother,  in  her 
favour,  for  a  just,  true,  and  necessary  cause,  and  was 
in  no  way  struck  at  by  the  Statute  1621,  c.  18,  and 
therefore  assoilzied  the  defenders,  with  expenses. 

On  a  reclaiming  note  their  Lordships  adhered  (Lord 
Med\vyn  dissenting)* 

Lord  Ordinary,  Cuninghame:— ^cf.  D.  M'Neill,  J.  Ander- 
son; Party  Agent Alt.  More,  Steele;  A.  Ferguson,  S.S.C.^ 

Agent F.  Clerh LJ-l^-M] 
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22d  May  1838. 

Second  Division. — (J.D.M.) 

No.  195. — Thoeburn's  Trustees,  Pursuers,  v. 
Francis  Shortt,  Defender. 

• 

Expenses — Reference  to  Oath — Remuneration  to  Professional 
Party —  Where  resting-owing  was  referred  to  the  oath  of  a  pro- 
fessional party,  defender  in  an  action,  who  had  come  from  the 
country  to  attend  an  examination  before  a  commissioner —  TTie 
Court,  while  his  claim  to  expenses  was  allowed,  refused  to 
make  any  distinction  between  the  case  of  a  professional  man 
and  any  other  defender,  in  such  a  case,  and  disallowed  a  claim 
for  loss  of  time  professionally. 

Thorburn's  trustees  pursued  Mr  Shortt,  writer  in 
Dumfries,  for  payment  of  a  balance  of  business-ac- 
counts. In  defence,  prescription  was  pleaded  to  cer- 
tain of  the  accounts  sued  for,  and  extinction  of  the 
otiiers  by  compensation  and  otherwise.  The  Lord 
Ordinary  sustained  the  defence.  The  pursuers  re- 
claimed, and  the  Court  adhered.  The  pursuers  then 
gave  in  a  minute  of  reference,  wliich  was  sustained, 
granting  commission  to  an  advocate  practising  at  the 
bar,  whom  failing,  to  the  Sheriff  of  Dumfriesshire,  to 
take  the  deposition,  and  report.  Mr  Shortt  came  to 
Edinburgh  and  emitted  the  deposition.  The  exami- 
nation occupied  several  days,  beyond  which  he  was 
detained  some  days  by  reason  of  the  severe  snow  storm 
rendering  the  roads  impassable.  The  whole  period  of 
his  absence  from  home,  including  two  days  in  going 
and  returning,  was  stated  to  be  fifteen  days.  The 
Court  held  the  oath  to  be  negative  of  the  reference,  and 
found  Mr  Shortt  entitled  to  the  expenses.  He  claimed, 
besides  an  allowance  for  his  travelling  expenses  and 
living  here,  which  was  not  opposed,  compensation  at 
the  rate  of  £2. 2s.  per  day  for  loss  of  time  and  business, 
being  a  professional  man.  This  was  objected  to  by 
the  pursuers,  and  the  auditor,  in  taxing  the  account,  re- 
served the  point  for  the  decision  of  the  Court.  The 
Court  refused  to  make  any  distinction,  in  the  matter  of 
a  reference  to  oath,  between  the  case  of  a  professional 
man  and  any  other  defender,  and  disallowed  the  claim. 

Act.  Pnttison;  K.  M.  Tfiorhurn,  W.S.,  Pursuers*  Agent.— 
Alt.  WhigUam ;  Aytoun  and  Rutberfurd,  Defenders  Agents, — 
[J.D.M.J 


22dMay  1838. 
Second  Division. — (J.D.M.) 

No.  196 — Mrs  Elizabeth  Crawford  or  Stewart 
and  Others,  Pursuers,  v.  Thomas  Earjl  of  Dun- 
BOMALD,  Defender. 

Heritable  Ripbt — Trust — Adjudication — Testament — Title  to 
Pursue —  Where  a  trust  was  granted  to  a  party,  his  heirs  and 
assignees,  for  the  purpose,  inter  alia,  of  pursuing  for  jtayment 
of  two  bills  of  exchange  held  by  the  trusters:  and  the  trustee, 
with  their  knowledge  and  consent,  obtained  decree  qf  adjudication 
upon  them.  In  an  action  for  taking  up  the  beneficial  interest  un- 
der the  trust,  at  the  instance  of  parties  in  right  to  the  moveables 
of  the  trusters^- Held  that  that  interest  was  heritable,  and  that 
the  title  libelled  was  insufficient  to  support  the  action. 

On  15th  February  1777,  Captain  James  Gilchrist  of 
Annsfield,  the  defender's  maternal  grandfather,  granted 
two  bills  to  Ann  and  Margaret  Hamilton :  one  for  £36. 
lis.  6d.,  payable  to  Mr^  Ann  Hamilton,  and  the  other 
for  £  1 1.  iMs.,  payable*  to  Mrs  Margaret  Hamilton.  Both 


bills  fell  due  at  Candlemas  1778;  and  the  bill  for  £41. 
16s.  was  indorsed  in  trust  by  Mrs  Margaret  Hamilton 
to  «her  sister  Mrs  Ann  Hamilton,  who  thus  came  to  be 
vested  with  the  debt  in  both  bills.  Captain  Gilchrist  fail- 
ed to  make  payment  of  the  bills  when  due,  and  on  1st 
July  1784,  Mrs  Ann  Hamilton  obtained  a  decree  be- 
fore the  Court  of  Session  for  the  sums  in  both,  against 
Mrs  Grizzel  Gilchrist  or  Boyes,  and  Anna  Gilchrist 
Countess  of  Dundonald,  the  defender's  mother,  and 
her  husband,  the  late  Earl  of  Dundonald,  for  his  in- 
terest, as  heirs-portioners  of  Captain  Gilchrist.  Some 
time  thereafter,  Mrs  Boyes  made  payment  of  her  pro- 
portion of  the  debt.  But  the  proportion  due  by  the 
Countess  of  Dundonald  was  alleged  not  to  have  been 
so  settled. 

On  12th  November  1792,  Mrs  Ann  Hamilton  exe- 
cuted a  trust-assignation  in  favour  of  George  Riddoch, 
writer  in  Glasgow.  This  assignation  narrated  the  de- 
cree obtained  by  Mrs  Ann  Hamilton  in  1784,  against 
the  two  daughters  of  Captain  Gilchrist ;  acknowledged 
receipt  of  payment  of  Mrs  Boyes's  proportion  of  the 
debt ;  and  to  the  end  that  she  might  recover  payment 
of  the  other  moiety,  assigned,  conveyed,  and  niade 
over,  in  favour  of  the  said  George  Riddoch,  his  heirs 
and  assignees,  in  trust  for  her  behoof,  and  for  behoof 
of  her  executors  and  assignees,  the  just  and  equal  half 
of  the  debt  contained  in  the  decree  of  Ist  July  1784, 
with  the  two  bills  and  decree,  with  power  to  Mr  Rid- 
doch to  call  and  pursue  for  paynnent  of  the  debt  so 
assigned,  to  put  the  decree  to  farther  execution,  and 
to  grant  receipts  and  discharges  for  the  money  when 
paid.  Mr  Riddoch's  acceptance  of  the  trust  was  in 
these  terms : 

"  Madam, — At  your  request  and  desire,  I  hereby  accept  of 
the  assignation,  of  which  the  within  is  a  copy,  and  promiae  and 
ohlige  myself,  and  my  heirs,  to  denude  and  divest  myself  of  the 
said  assignation,  and  sums  and  diligence  thereby  conveyed  to 
me  as  trustee  for  you,  with  all  that  may  follow  on  the  same,  in 
your  favour,  or  in  the  favour  of  Mrs  Margaret  Hamilton,  your 
sister-german,  or  in  favour  of  any  other  person  or  persons  to 
whom  the  same  may  be  conveyed,  or  any  person  or  persons  you 
may  name  by  missive  under  your  hand ;  you  or  your  assignees 
always  freeing  and  relieving  me  and  my  heirs  of  the  expenses 
that  may  be  incurred  in  obtaining  a  decreet  of  transference,  and 
leading  an  adjudication  for  payment  of  the  sums  assigned, 
and  any  other  expenses  that  may  be  incurred  aoent  the  pre- 
mises. 

Mr  Riddoch,  on  7th  March  1793,  took  decree  in  the 
Court  of  Session  against  the  defender,  as  eldest  son  of 
Archibald  Earl  of  Dundonald,  and  of  Anna  Countess 
of  Dundonald,  who  was  by  that  time  dead,  and  as 
representing  his  mother  on  the  passive  titles,  or  as 
lawfully  charged  to  enter  heir  in  general  to  her ;  and 
the  sum  in  the  decree  was  stated  to  be  the  just  and 
equal  half  of  the  two  principal  sums  of  £36.  11.  6. 
and  £41.  iSs.,  contained  in  the  two  bills  before  men- 
tioned, with  interest  and  expenses.  Then,  on  1st 
March  1794,  Mr  Riddoch  obtained  decree  of  adjudi- 
cation against  the  defender,  as  representing  his  mo- 
ther, and  against  his  tutors  and  curators,  and  also 
against  his  father,  Archibald  Earl  of  Dundonald,  as  the 
defender's  administrator-in-law.  By  this  decree  of  ad- 
judication the  lands  described  in  the  summons  were 
adjudged  from  the  defender,  and  declared  to  pertain 
and  belong  ''  to  the  said  George  Riddoch,  and  his  heirs 
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and  assignees,  heritably,  in  payment  and  satisfaction 
to  them  of  the  half  of  the  sums  contained  in  the  said 
two  bills,  with  interest  and  expenses,  as  before  men- 
tioned." 

On  12th  July  1787,  Mrs  Margaret  and  Mrs  Ann 
Hamilton  executed  a  mutual  latter  will,  whereby  they 
mutually  agreed  that  the  survivor  of  tiie  two  should 
have  the 

*'  liferent  and  use  of  all  tiums  of  money,  goods,  gear,  and  effects, 
of  whatever  nature  or  denomination,  that  shall  i>ertain  and  be- 
long, or  lie  addebted  and  owing  to  both  or  eitiier  of  us,  at  the 
time  of  the  death  of  that  one  of  us  who  shall  first  decease.*' 

And  the  same  deed  also  contained  this  clause : 

"  And  we  hereby  agree  that  the  survivor  of  us  two  shall 
have  full  power  to  dispose  of  the  remainder  and  residue  of  our 
goods,  and  gear,  and  effects,  not  exhausted  by  the  above  dona- 
tions, in  such  manner  as  the  said  survivor  shall  think  fit.'* 

About  eight  months  afler  the  death  of  her  sister,  Mrs 
Margaret  Hamilton  executed  a  testamentary  writing, 
conveying 

"  to  and  in  favour  of  Violet  Robertson,  my  niece,  her  heirs 
and  assignees,  all  and  sundry  goods,  gear,  debts,  and  sums 
of  money,  whether  in  my  custody  or  addebted  and  owing  to 
me,  by  whatever  person  or  persons,"  with  power  to  "  uplift 
the  whole  remainder  and  residue  of  my  said  means  and  effects :" 
"  and  I  hereby  make  and  constitute  the  sold  Violet  Robertson 
my  sole  executor  and  universal  legator,  and  intromitter  with 
my  whole  goods,  gear,  and  effects  of  every  description." 

Mrs  Margaret  Hamilton  died  in  April  1797,  survived 
by  Violet  Robertson,  who  had  executed  a  settlement 
upwards  of  seven  years  prior  in  date  to  Margaret  Ha- 
milton's settlement,  in  favour  of  her  niece,  Elizabeth 
Crawford  or  Stewart,  the  pursuer,  and  her  children, 
settling  both  her  heritage  and  <<  all  sums  of  money, 
debts,  goods,  gear  and  effects,  household  furniture,  and 
other  moveable  subjects,  of  whatever  nature  or  deno- 
mination, pertaining  or  belonging,  or  addebted  or  owing 
to  me  at  the  time  of  my  decease.'' 

The  present  action  was  brought  by  the  pursuers,  as 
deriving  right  through  Violet  Robertson's  settlement, 
for  the  purpose  of  taking  up  the  beneficial  interest  in 
tlie  now  expired  trust  to  Riddoch. 

In  defence  it  wbs  pleaded — 1.  By  the  decree  of  ad- 
judication which  Riddoch  obtained,  in  fulfilment  of  the 
trust  conferred  on  him,  for  payment  of  the  sums  libelled 
on,  these  debts  became  heritable,  and  could  not  be 
conveyed  by  testaments  or  latter  wills,  which  were  in- 
tended, and  at  all  events  were  effectual,  only  to  be- 
queath moveables:  Ersk.  II.  2,  14.  Bell's  Com.  II.  5. 
2.  For  the  same  reason,  the  pursuers  are  not  entitled 
to  take  up  the  decreet  of  adjudication  itself,  to  which, 
as  concluded  for  in  the  summons,  they  say  it  ought 
and  should  be  declared  they  have  right.  3.  Even  as- 
suming, as  the  pursuers  contend,  that  the  said  debts 
remained  moveable,  they  were  still  not  validly  trans- 
ferred by  the  deeds  founded  on,  inasmuch  as  the  tes- 
tators, by  whom  these  deeds  were  executed,  never 
having  confirmed  these  debts,  were  not  vested  with  a 
right  thereto,  to  entitle  them  to  assign  and  convey  the 
same.  4.  Whether  these  debts  were  heritable  or  move- 
able, the  pursuers  have  failed  to  connect  themselves 
by  the  deeds  produced  with  the  original  creditor,  Mrs 
Ann  Hamilton,  so  as  to  take  up  what  was  Vested  in 
her.    5.  The  true  nature  of  the  right  competent  to 


Mrs  Ann  Hamilton  and  her  heirs,  in  reference  to  these 
bills,  being  &jus  actionis  against  Riddoch  and  his  heirs, 
to  oblige  them  to  execute  the  trust,  and  account,  the 
present  process  is  incompetent ;  the  more  especially  as 
Riddoch's  heir-at-law  has  never  been  charged  to  take 
up  the  trust  or  renounce,  and  as  no  process  of  adjudi- 
cation has  been  raised  by  the  pursuers  to  vest  in  them 
a  right  to  the  said  bills. 

The  pursuers  maintained — 1.  That  the  right  to  the 
debt  in  question  was  moveable,  and  capable  of  being 
carried  by  mere  testamentary  deeds,  containing  only 
testamentary  words,  1^^,  In  respect  that  it  was  origi- 
nally moveable,  and  the  supervening  heritable  security 
was  obtained  by  a  trustee  for  the  creditors,  in  his  own 
name,  under  a  trust  constituted  for  the  purpose  of  re- 
covering payment,  and  without  any  design  to  alter  the 
order  of  succession ;  2J,  In  respect  that  the  right  com- 
petent to  the  creditor,  after  the  assignation  in  trust, 
came  to  be  a  jus  actionis  against  the  trustee,  which  is 
a  moveable  right ;  and,  3£?,  lu  respect  the  debt  was 
lefl  moveable,  quoad  succession,  by  the  destination  in 
the  trust-deed  in  favour  of  the  executors  of  the  trustee: 
FuUerton,  November  15,  1757;  Mor.  5491-  Angus, 
December  6,  1825 ;  4  S.  and  D.  279-  Shaw's  Digest, 
voce  Trust,  175,  179,  181,  194.  2.  At  all  events,  the 
right  to  the  debt  in  question  was  carried  to  the  pur- 
suers by  the  deeds  founded  on,  in  respect  that  even 
although  it  were  heritable,  quoad  the  creditors'  succes- 
sion (which  it  was  not),  yet  it  was  capable  of  being 
transmitted  by  deeds  containing  words,  conveying  or 
assigning  debts /ler  verba  depresenti^  similar  to  those 
which  occur  in  the  present  case:  Ersk.  III.  5,  1,  and 
II.  12,46.  Heirs  of  Marshall  Wade,  December  11, 
1760;  Mor.  221.  Lament,  December  4,  1789;  Mor. 
5494.  M«Dowall,  February  6,  1824;  Fac.  Coll.  and 
S.  and  D.  3.  That  the  right  to  the  debt  and  adjudi- 
cation in  question,  was  properly  and  correctly  taken 
up,  in  point  of  form,  by  the  present  action  of  declara- 
tor and  adjudication:  Drummond  v,  M'Kenzie,  June 
30,  1758;  Mor.  16,206.  Gillespie,  March  11,  1824; 
S.  and  D.  3  Juridical  Styles,  p.  953.  Clephan  v. 
Kirkpatrick,  May  30,  1826;  Fac.  Cull,  and  Shaw. 

"  \%th  May  1836.— The  Lord  Ordinary  having  resumed  consi- 
deration of  the  debate,  with  the  closed  record,  and  whole  pro- 
cess, Finds,  \st.  That  the  debts  originally  constituted  by  the 
two  several  bills  of  exchange  libelled,  were  made  heritable  by 
the  decreet  of  adjudication  obtained  thereon  in  March  1794,  by 
the  deceased  George  Riddoch,  actingas  trustee  for  the  creditors 
in  these  bills,  the  siud  decreet  having  been  obtained  with  the 
knowledge  and  consent  of  the  said  creditors,  and  it  must  be 
presumed  in  conformity  with  their  instruction :  Finds,  2(/,  That 
the  trust  to  the  said  George  Riddoch  being  conceived  not  to 
him  alone  individually,  but  to  him  and  his  heirs  and  assignees ; 
and  the  decreet  of  adjudication  having  been  consequently  taken, 
and  the  lands  of  the  defender  thereby  adjudged  to  him  and  his 
heirs  and  assignees,  without  any  mention  whatever  of  the  trus- 
tees, and  there  being,  according  to  the  pursuers*  own  statement, 
a  known  heir  of  the  said  George  Riddoch  in  existence,  it  would 
not  have  been  competent  to  the  trustees  themselves,  or  to  any 
one  to  whom  their  right  to  the  debt  had  been  unexceptionably 
conveyed,  to  acquire  right  to  the  said  adjudication,  or  to  make 
it  effectual  against  the  only  compearing  defender  (the  alleged 
debtor  and  owner  of  the  adjudged  lands),  by  such  a  general  de- 
claration and  adjudication  as  the  present,  or  in  any  other  way 
than  by  charging  the  heir  of  the  said  George  Riddoch  to  enter, 
and  afterwards  adjudging  from  him  the  right  to  the  said  adjudi- 
cation, and  the  lands  thereby  affected :  Finds,  3c/,  That  the 
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Note, — There  is  an  accumulation  of  fatal  flaws  in  the  right 
of  the  puisuers,  but  they  all  resolve  into  these  two : — Isi,  That 
there  is  no  sufficient  conveyance  to  the  substantial  right  of  pur- 
suing for  the  benefit  of  the  adjudication  they  seek  to  enforce ; 
and,  2  J,  That  even  if  they  had  such  right,  they  could  not  make 
it  effectual  by  such  an  action  as  the  present. 

"  The  deeds  under  which  they  daim  are  not  only  strictly 
testamentary,  but  they  expressly  convey  nothing  but  goods, 
gear,  and  sums,  of  money.  Now,  the  Lord  Ordinary  under- 
stands it  to  have  been  undisputed  law,  ever  since  the  case  of 
Ross,  2d  March  1770,  affirmed  on  appeal  rMorr.  5019),  that 
debts  secured  by  adjudication  could  not  oe  carried  by  such 
words.  The  words  in  Violet  Robertson's  codicil  might  perhaps 
have  been  sufficient,  but  if  they  were  necessary,  she  never  had, 
or  could  have  the  subjects  in  question  in  her  person,  as  there 
are  no  such  words  in  the  conveyance  to  her  from  Ann  Hamil- 
ton. 

"  The  pursuers,  to  be  sure,  contended,  that  though  the  ulti- 
mate right  under  the  adjudication,  and  as  against  the  only  com- 
pearing defender,  was  indeed  of  an  heritable  nature,  and  must 
be  vested  as  such  in  a  habile  manner,  still  the  right  immediate-  - 
ly  in  question  was  the  right  to  sue  the  trustee,  or  his  heir,  for  a 
conveyance  of  that  adjudication,  which  they  said  was  a  per- 
sonal right,  and  might  well  pass  by  the  testamentary  deeds  in 
question.  The  Lord  Ordinary  has  great  doubt  whether  the 
right  to  call  a  trustee  to  convey  a  proper  heritable  subject,  is 
not  itself  properly  heritable.  But,  without  deciding  on  that, 
he  has  to  observe,  1</,  That  this  is  not  an  answer  which  can  be 
available  against  the  present  defender.  Lord  Dundonald,  from 
whom  no  such  conveyance  is,  or  can  be  sought,  and  whose 
lands  the  pursuers  are  seeking  directly  to  attach  by  virtue  of  this 
adjudication.  2J,  Even  if  an  express  conveyance  of  this  right 
to  call  the  trustee  to  account  might  have  been  effectual,  though 
in  a  deed  of  this  description,  it  seems  plainly  impossible  to  bold 
that  any  such  effectual  conveyance  can  be  construed  out  of  a 
mere  bequest  or  grant  of  goods,  gear,  debts,  and  sums  of  money. 
And,  Sd,  Even  if  the  right  had  been  properly  personal,  and  ex- 
pressly conveyed,  the  want  of  confirmation  under  either  of  the 
deeds  referred  to,  must  still  be  a  nullity  in  the  title  of  the  pur- 
suers. 

"  But  even  if  the  substantial  right  were  properly  vested,  it  is 
plain  that  the  present  would  be  an  incompetent  form  of  making 
It  effectual,  and  that  without  charging  the  heir  of  the  trustee, 
and  adjudging  from  him,  no  sufficient  title  to  the  original  adjudi- 
cation can  be  vested  in  these  parties.  The  case  of  Drummond, 
dOtb  June  1758  (Morr.  16,206),  has  reaUy  no  application,  the 


radical  or  primary  title  under  which  the  pursuers  now  claim 
right  to  the  said  debt  and  adjudication,  is  a  settlement  or  testa- 
ment of  Ann  Hamilton  in  favour  of  Violet  Robertson,  dated  in 
1796,  but  that  as  the  said  settlement  contains  no  mention  of 
the  bills  in  question,  or  the  adjudication  subsequently  obtained, 
but  bears  merely  to  be  a  conveyance  of  all  goods,  gear,  debts, 
and  sums  of  money,  belonging  to  the  testator,  the  said  testa- 
ment or  deed  of  settlement  was  inhabile  to  convey  any  right  to 
the  said  bills  and  adjudication,  the  equitable  right  to  which 
still  remains  in  bonis  of  the  said  Ann  Hamilton,  and  the  formal 
or  real  right  in  Juereditate  jacente  of  the  said  George  Riddoch : 
Finds,  4th,  That  it  does  not  appear  that  Violet  Robertson  ever 
expede  any  confirmation  under  the  deed  of  Ann  Hamilton,  so 
as  to  vest  in  herself,  or  entitle  her  to  convey  to  others  any  of 
the  rights  which  might  have  been  otherwise  transmitted  by 
that  deed :  Finds,  5M,  That  the  testamentary  deed  executed 
by  Violet  Robertson  in&vour  of  the  pursuers  (or  persons  whom 
they  represent),  was  a  deed  by  whidi  she  merely  legates  and 
bequeaths,  in  general  terms,  tJH  sums  of  money,  debts,  goods, 
and  gear,  furniture,  and  other  moveable  subjects  whatever; 
and  that  by  this  deed,  she  appoints  a  special  executor,  different 
from  any  of  the  pursuers  or  those  they  represent,  and  that  no 
confirmation  appears  to  have  ever  been  expede,  either  by  that 
executor  or  any  other  person :  and  therefore,  and  on  the  whole 
matter,  sustains  the  defences,  assoilzies  the  defender,  and  de- 
cerns :  Finds  expenses  due,  allows  an  account  thereof  to  be 
given  in,  and  remits  the  same  when  lodged,  to  the  auditor  for 
his  taxation  and  report. 


course  there  allowed  having  been  justified  entirely  by  the  ne- 
cessity arising  from  the  death  of  an  individual  trustee,  for  whom 
no  successor  was  provided  by  the  deed ;  but  the  trust  in  this 
case  was  expressly  conceived  in  favour  of  the  trustee  named, 
and  his  heirs ;  and  it  is  admitted,  that  he  has  an  heir  existing 
and  accessible.  The  right,  therefore,  has  not  &llen  and  be- 
come sopite  or  extinguished,  as  in  the  case  of  Drummond :  bat 
is  in  hetreditate  jacente  of  Gteorge  Riddoch,  and  capable  of 
being  adjudged  from  his  known  heir  by  a  familiar  process  of 
law." 

On  advising  the  cause  with  cases,  their  Lordships, 

"  In  respect  that  the  debt  was  heritable  in  the  person  of  Mn 
Margaret  Hamilton  at  her  death,  and  that  the  pursuers  hare  not 
stated  a  sufficient  title  to  sustain  the  present  action.  Adhere  to 
the  interlocutor  of  the  Lord  Ordinary,  and  refuse  the  desire  of  the 
note." 

Lord  Ordinary,  Jeffrey Act.   Solicitor-General  (Rotber- 

furd),  G.  G.  Bell;  A.  Douglas,  W. S.,  Agent.^Alt.  Buenvm, 
W.  Bell;  William  BfarshaU,  W.S.,  Agent [J.D.M.] 


24^  May  1838. 
FiBST  Division (G.D.F.) 

No.  197. — The  Reverend  Jabces  Peahsok,  Punwr, 
V.  The  Trustees  of  the  Widows'  Fund  of  the 
Church  and  Universities  (>f  Scotland,  Defen- 
ders. 

Ministers'  Widows'  Fund—Statutes,  17  and  22  Geo.  II.;  19 
Geo.  III.  c  20 ;  54  Geo.  IlL ;  4  Geo.  IV.  c.  79 ;  5  Geo.  IV. 
c.  90 — Church — Held  by  a  majority  of  the  whole  Judges,  w 
a  declarator,  that  a  clergyman  appointed  nndar  the  Statutet 
for  the  erection  of  additional  phtcee  of  worship  in  the  high- 
lands and  islands  of  Scotland,  is  not  entitled  (overruli»g  the 
decision  in  Gordon  v.  Ministers*  Widows*  Fund  Tnateet, 
19M  February  1836  J  to  become  a  contributor  to  the  fund  »• 
stitutedfbr  the  benefit  of  the  widows  and  children  ofifutitters 
of  the  Church  and  Prcfessors  of  the  Universities  of  ScotlasL 

Benefice — Obiter,  that  the  term  '*  stipend*  is  equivalent  to  the  tem 
*'  ben^ce,"  which  held  to  mean  a  right  to  draw  a  share  t^the 
patrimony  of  the  church,  as  the  emolument  attachable  to  the 
cure  of  souls,  and  the  duties  of  ecclesiastical  charges,  and  pf 
no  consequence  whether  derived  from  temporality  or  spiritih 
ality. 

In  the  case  of  the  Rev.  Donald  Gordon  against  the 
same  defenders,  decided  19th  February  1836,  A^mit 
Vol.  VIII.  p.  253,  the  first  Division  of  the  Court 
found,  that  as  a  minister  appointed  in  terms  of  the 
Sututes  4th  Geo.  IV.  c.  79>  and  5th  Geo.  IV.  c  9% 
which  provided  for  the  erection  of  additional  places 
of  worship  in  the  highlands  and  islands  of  Scotland,  he 
was  entitled,  as  a  minister  of  the  Church  of  Scotland, 
in  the  sense  of  the  Statutes  establishing  the  Ministers' 
W^idows*  Scheme,  (17th  and  22d  Geo.  II.  and  54th 
Geo.  III.)  to  become  a  contributor  to  that  fund; 
and  on  18th  November  1836  {tuprtM,  Vol.  IX.p.21Xin 
the  sequel  of  the  case,  it  was  found  that  he  was  liable 
as  a  contributor  from  the  date  of  induction.  In  conse- 
quence of  the  doubts  expressed  by  some  of  the  Judges 
at  the  time,  in  regard  to  the  soundness  of  these  ju^- 
ments,  the  present  action  was  brought,  with  the  consent 
and  at  the  suggestion  of  the  defenders,  in  order  that 
the  case  might  be  submitted  to  the  whole  Judges. 

After  a  hearing  in  presence,  the  decision  in  Gordon's 
case  was  overruled  by  a  minority  of  their  Lordships 
(eight  to  five).  The  principle  on  which  the  majoritj 
proceeded  was,  that  the  Statutes  creating  the  Ministers* 
Widows'  Fund  were  passed  on  the  assumption  of  cer- 
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tain  calculations  as  the  basis  of  the  fund*  which  would 
be  completely  embarrassed  and  prejudiced  by  allowing 
the  Parliamentary  Ministers,  forty-two  in  number,  to 
participate  in  the  fund;  and  that  these  calculations, 
which,  though  not  expressed  directly  in  the  Acts,  were 
by  inference  to  be  regarded  in  this  question,  had 
been  made  while  the  existence  of  these  ministers  had 
not  been  contemplated.  Besides,  supposing  that  they 
were  entitled,  it  would  be  matter  of  great  hardship  to 
the  representatives  of  such  as  had  died,  as  they  were 
clearly  liable  in  the  contributions  and  rates  which 
ought  to  have  been  paid  during  incumbency  $  and  if 
it  had  been  in  the  view  of  the  Legislature  to  give  the 
Parliamentary  Ministers  the  same  privileges  in  regard 
to  the  fund  as  parish  ministers,  notice  ought  to  have 
been  given,  when  the  bill  was  brought  into  the  House 
of  Commons,  to  the  coUector  of  the  fund,  and  the  con- 
tributors of  this  private  scheme,  that  such  a  bill  was 
in  contempUition,  in  order  that  they  might  have  had  an 
opportunity  of  being  heard  for  their  interest.  Their 
Lordships  besides  held,  that  if  the  Parliamentary  Mi- 
nisters could  not,  on  the  Statutes,  be  viewed  as  entitled 
to  the  scheme,  the  Act  of  Assembly  1833,  erecting  the 
districts,  which  had  been  designed  to  the  Parliament 
tary  Ministers  in  the  heart  of  other  parishes,  into  se- 
parate parishes  quoad  sacrOf  could  not  be  looked  to 
as  affording  any  aid  to  the  construction  to  be  put  on 
the  civil  rights  of  these  Parliamentary  Ministers  de- 
rivable from  the  4th  and  6th  Geo.  IV. 

The  minority  (Mackenzie,  Corehouse,  FuUerton, 
Jeffrey,  Cockbum),  on  the  other  hand,  considered  that 
the  Parliamentary  Ministers  were  indisputably  Mini- 
sters of  the  Church  of  Scotland  in  full  communion  with 
it,  and  that  having  a  permanent  benefice,  they  came 
within  the  purview,  and  satisfied  all  the  requirements 
of  the  several  Acts  constituting  the  Widows'  Fund,  and 
as  such  were  entitled  to  be  admitted  to  the  benefit  of 
the  fund.  That  it  was  of  no  consequence  that  the 
original  calculations  might  be  disturbed,  of  which  there 
was  no  evidence ;  and  besides,  that  it  was  not  com- 
petent to  go  into  any  such  question,  the  Statutes  con- 
stituting the  fund  being  silent  as  to  that  point.  It  was 
likewise  held  that  the  Act  of  Assepubly,  erecting  these 
districts  into  parishes  quoad  sacra^  and  disjoining  them 
to  that  effect  from  the  rest  of  v  the  seversd  parishes  in 
which  they  were  situated,  was  quite  relevant  in  this 
question,  oecause  the  Legislature  had  no  power  to  make 
an  order  erecting  them  into  districts  quoad  sacra. 

The  whole  of  the  Judges  concurred  in  holding  that 
the  term  <<  benefice"  meant  a  right  to  draw  a  share  of  the 
patrimony  of  the  Church,  as  the  emolument  for  per- 
forming church  duties  attachable  to  the  cure  of  souls, 
and  tha^  it  was  of  no  consequence  whether  it  consisted 
of  temp<Hrality  or  spirituality,  or  of  funds  received  by 
way  of  donation,  mortification,  or  otherwise,  and  that 
**  stipend"  answered  the  meaning  of  the  term  benefice  ( 
and  that  it  was  by  no  means  requisite  that  stipend 
should  consist  entirely  or  partly  of  teinds  to  answer 
the  character  of  benc&ce,  or  that  such  ever  was  the 
case,  either  in  the  P^»l  or  Reformed  Churches. 

The  Court  accordingly  overruled  the  decision  in  the 
case  of  Gordon. 

AcL  Solicitor-Genenl  (Rutherford),  P.  Robertson,  logUs; 


James  Robertson,  W.S.,  Agent, — Alt,  Dean  of  Faculty  (Hope), 
Grant;  H.  Inglis,  W.S.,  Agent N.,  Clerk [G.D.F.] 


26th  May  1838. 

Second  Division. — (J.D.M.) 

No.  198. — Duncan  Fraseb,  Pursuer,  v.  Catherine 

and  Janet  M'Keich,  Defenders. 

Prescription,  Triennial — Incapacity — Non  Valens  Agere — Or- 
cunutances  in  which  triennial  prescription  sustained  against  a 
claim  fur  board  and  lodging  of  a  party ^  who  had  become  para- 
fytic  previous  to  the  lapse  of  the  three  years,  and  had  continued 
under  this  incapacity  till  the  period  of  his  death. 

This  was  an  action  for  payment  of  the  balance  of  an 
account  for  board  and  lodging,  furnishings,  and  cash 
advances  by  the  pursuer,  on  behalf  of  the  deceased 
Donald  M*Keich,  who  had  come  to  Portree  in  Skye 
and  lodged  with  the  pursuer,  against  the  defenders  as 
M'Keich's  executors.  In  defence  as  to  the  furnishing 
of  board  and  lodging,  prescription  was  pleaded.  The 
deceased  had  fallen  into  a  state  of  incapacity  before 
three  years  had  elapsed  from  the  date  of  the  furnish- 
ing, till  the  period  of  his  death.  The  board  was  al- 
leged to  have  been  furnished  till  18th  October  1832  ; 
and  in  May  1835,  M'Keich  was  struck  with  palsy, 
which  rendered  him  incapable  of  acting  till  the  period 
of  his  death,  in  April  of  the  succeeding  year. 

The  Lord  Ordinary  repelled  the  defence,  stating  in 
a  note  to  his  interlocutor: 


« 


In  rejecting  this  defence  of  prescription,  the  Lord  Ordinary 
has  been  chiefly  moved  by  the  consideration,  that  it  seems  sub- 
stantially admitted  that  the  deceased  fell  into  a  state  of  utter 
and  finat  incapacity  before  three  years  bad  elapsed  from  the  date 
of  this  furni&ing  of  board  and  lodgings,  considering  it  as  a 
detached  article  of  the  account,  and  liable  as  sach  to  a  separate 
course  of  prescription.  The  board  is  averred  and  offered  to  be 
proved  to  have  been  furnished  till  the  18th  October  1832,  and 
it  is  admitted  that  in  May  1835,  the  party  was  struck  with 
palsy,  so  as  to  be  quite  incapable  of  speaking  from  that  day  till 
the  period  of  his  death  in  April  of  the  following  year,  having 
been  for  the  greater  part  of  the  interval  under  the  exclusive 
care  of  the  ddbnders.  It  is  alleged,  indeed,  in  a  vague  and 
general  vray,  that  after  September  1835,  he  partially  recovered 
the  use  of  his  senses,  but  it  is  not  alleged  that  he  ever  transact- 
ed, or  was  fit  to  transact  business,  or  could  communicate  any 
meaning  he  had,  otherwise  than  by  signs.  The  Lord  Ordinary 
is  therefore  of  opinion  that  it  may  be  held  that  he  was  in  no 
condition  to  settle  accounts  with  the  pursuer  (or  any  other  per- 
son) after  May  1835 ;  and,  indeed,  while  it  is  admitted  that  for 
some  months  after  the  seizure,  he  was  entirely  without  under- 
standing, there  is  not  only  no  averment  that  the  pursuer  vras 
ever  in  his  presence  after  that  seizure,  but  it  is  expressly  averred, 
that  when  sent  for  by  one  of  the  defenders  to  see  him  before 
his  removal  to  Callander,  he  (the  pursuer)  refused  to  come ; 
and  that  the  deceased  was  consequently  removed  to  the  house 
of  the  defenders,  where  he  died,  without  ever  seeing  the  pur- 
suer. Now,  if  the  prescription  had  not  run  as  to  this  charge 
for  board  and  lodging  when  the  deceased  fell  into  this  state  of 
helplessness,  and  was  put  into  the  custody  of  the  defenders 
themselves,  it  seems  that  it  cannot  now  be  maintained, — the  pre- 
sumption of  payment  on  which  that  defence  is  founded  being 
excluded  by  the  circumstances  of  the  case.  The  defenders  ad- 
mitted at  the  debate  that  the  whole  sum  charged  in  this  article 
must  be  held  as  one  individual  debt ;  and,  indeed,  as  the  in- 
capacity came  on  in  less  than  three  years  after  the  lapse  of  a 
single  annual  period  subsequent  to  the  commencement  of  the 
account  in  June  1832,  there  is  evidently  no  room  for  distinc- 


tion. 


*f 


The  defenders  reclaimed.    On  advising, 
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Lord  Medwyn The  rule  is,  that  where  a  party  dies  daring 

the  currency  of  the  triennial  prescription,  and  an  action  is  after- 
wards brought  against  his  executors  when  the  three  years  are 
expired,  and  the  executors  do  not  aver  that  they  have  made 
payment,  the  account  cannot  be  held  prescribed.  But  this  case 
is  different.  Though  the  debtor  became  paralytic,  that  could  not 
have  the  same  e0ectas  his  death,  as  it  could  not  have  prevented 
an  action  being  brought  against  him.  Then,  in  the  circum- 
stances of  the  case,  even  if  the  legal  presumption  were  not  to 
apply,  I  think  that  they  are  quite  adverse  to  the  debt  not  hav- 
ing been  paid.  It  was  very  unlikely  that  this  pursuer,  when  in 
Portree  in  Skye,  should  have  allowed  ninety^two  weeks*  board 
to  run  on  without  receiving  payment,  and  that  from  a  per- 
son  a  complete  stranger  to  him  previously,  and  who,  as  appears 
from  the  confirmation  of  his  executors,  was  in  possession  of 
funds. 

Their  Lordships  concurred,  and  altered  the  Lord 
Ordinar3''s  interlocutor. 

Lord  Ordinary,  Jefirey Act.  J.  Anderson ;  Mackintosh  and 

Gemmell,  S.S.C.,  Agents Alt,  Pattison;  Alexander  Steven- 
son, W.S.,  Agent [J.D.M.] 


26ihMat/  1838. 

FiasT  Division (G.D.F.) 

No.  199* — William  Merger,  Pursuer,  v.  William 

Duncan,  Defender. 

Process — Reclaiming  Note— Competency — A.  8.,  11th  July 
1828,  §  77 — In  a  summons  against  separate  debtors,  the  Lord 
Ordinary  (be/ore  a  record  was  closed)  sustained  certain  preli- 
minary pleas  maintained  by  one  of  the  debtors.  The  pursuer 
brought  the  interlocutor  under  review  by  reclaiming  note,  and 
jtrinted  and  boxed  to  the  Court  only  such  part  of  the  summons 
as  applied  to  the  particular  debtor — Held  that  this  satisfied 
the  requirement  of  the  A,  S.,  Wth  July  1828,  §  77,  and  that 
it  was  not  necessary  to  have  printed  and  boxed  the  whole  sum- 
mons :  the  medium  being,  that  the  summons  just  formed  as  many 
separate  libels  as  there  were  defenders,  and  that  it  was  enough 
to  print  and  box  that  part  which  applied  to  the  defender  in 
question. 

Citation,  Execution  of — Process — A  summons  urns  raised  against 
six  different  individuals,  who  were  no  ways  connected  with  one 
another,  concluding  against  them  separately  for  payment  of 
certain  debts.  A.  had  served  upon  him  such  part  of  the  sum- 
mons as  was  applicable  to  him  ;  and  the  execution  of  citation, 
which  was  written  on  a  separate  piece  of  paper,  appended  to 
the  summons,  did  not  name  and  design  the  whole  parties 
titer eto — Held  that  this  was  a  competent  execution  of  citation, 
there  being  no  such  connection  between  A,  and  the  other  de- 
fenders, that  the  action  could  not  proceed  in  their  absence. 

Mercer  raised  an  action  against  six  different  parties, 
among  whom  was  the  defender,  concluding  for  pay- 
ment of  bills  respectively  due  by  them, — ^the  defenders 
having  no  connection  with  one  another.  According  to 
practice,  the  copy  of  the  libel  served  on  the  defender 
contained  only  such  portion  of  the  summons  as  applied 
to  him.  The  execution  of  citation,  which  was  append- 
ed, was  written  on  a  paper  apart,  not  forming  a  part  of 
the  summons,  and  it  did  not  contain  the  names  and 
designations  of  the  parties  thereto.  It  proceeded  ''  in 
virtue  of  the  before- written  libelled  summons,"  and 
stated,  "  that  a  full  double**  thereof  "  to  the  will,  in  so 
far  as  concerns  him,  with  a  copy  of  citation  to  the 
foresaid  effect  tliereto  subjoined"  was  "  delivered"  to 
the  defender.  The  defender  appeared,  maintaining 
various  preliminary  pleas  in  regard  to  the  competency 
of  certain  procedure,  which,  however,  it  is  not  neces- 
sary at  present  to  state,  except  the  following:  The 
execution  of  citation  returned  by  the  messenger  as 


against  the  defender,  is  informal  and  inept,  in  respect 
that,  being  written  on  a  paper  apart  from  the  sum- 
mons, it  does  not  contain  the  names  and  designations 
of  the  whole  parties  thereto  in  terms  of  law.  Before 
a  record  was  closed,  the  case  came  before  the  Court 
by  reclaiming  note  at  the  instance  of  Mercer,  who 
complained  of  certain  findings  of  the  Lord  Ordinary 
sustaining  certain  of  the  preliminary  pleas ;  and  with 
the  reclaiming  note  there  was  only  boxed  a  printed 
double  of  the  short  service-copy. 

Ivory,  for  ike  defender,  argued,  That,  in  terms  of 
the  A.  S.,  ilth  July  1828,  §  77,  the  whole  summons 
ought  to  have  been  printed.  The  summons  ran: 
'<  Whereas  it  is  humbly  meant  and  shown  t9  us  by 
our  lovite,  William  Mercer,  writer  to  our  Signet,  pur- 
suer. That  the  persons  after  named  and  designed  are 
respectively  and  severally,  and  conjunctly  and  several- 
ly, indebted  and  owing  to  the  pursuer  the  sums  of 
money  after  specified,  viZi^  William  Jafiray,  jun., 

William  Duncan,  stocking- maker,  Carluke, 
Lanarkshire,  and  John  Neilson,  Salisbury  Street,  Edin- 
burgh, conjunctly  and  severally,  the  sum  of  £32.  2. 5. 
Sterling,  the  amount  of  a  business  account  incurred  to 
the  pursuer  by  the  defenders,  the  said  William  Duncan 
and  John  Neilson,  commencing  the  4th  April,  and 
ending  1st  July  1836;"  and  it  concluded:  **  Therefore^ 
the  defenders  above  named  and  designed,  ought  and 
should  be  decerned  and  ordained,  by  decree  of  the 
Lords  of  our  Council  and  Session,  to  make  payment  to 
the  pursuer  of  the  foresaid  sum  of  money  due  by  them, 
respectively  and  severally,  and  conjunctly  and  several- 
ly, as  before  and  after  specified,  viz.,  William  Jaffray, 
jun.,  the  said  William  Duncan  and  John 

Neilson,  conjunctly  and  severally,  of  the  foresaid  sum 
of  £32.  2.  5.  Sterling."  It  was  therefore  impossible  to 
discover  the  bearing  of  the  case,  without  the  Court 
being  in  possession  of  the  whole  summons.  The  de- 
fender had  not  seen  it,  and  though  it  would  be  main- 
tained that  he  had  no  connection  with  the  other  defen- 
ders, the  quotation  from  the  summons  expressly  belied 
that  averment.  It  was  pleaded  that  the  execution  was 
informal,  in  respect  the  whole  parties  to  the  summoos 
were  not  designed. 

D.  APNeill,  for  pursuer, — This  is  a  summons  against 
debtors  who  have  no  connection  with  one  another; 
and  it  is  usual  to  serve  on  the  several  debtors  such  a  copy 
as  has  here  been  done.  In  truth,  the  summons  just 
forms  as  many  separate  libels  as  there  are  defenders. 
So  it  would  be  quite  unnecessary,  and  be  attended 
with  inconvenience  and  hardship,  to  print  and  box  the 
whole  summons;  every  defender  had  served  upon 
him  the  portion  of  the  summons  applicable  to  him,  and 
the  execution  of  citation  expressly  stated  that  the  party 
had  been  served  with  such  part  of  the  summons  as  con- 
cerned him.  It  was  clear  then  that  the  spirit  and  re- 
quirement of  the  Act  of  Sederunt  was  complied  with, 
by  printing  and  boxing  for  the  Court  that  part  of  the 
summons  by  which  the  defender  had  been  competently 
brought  into  Court.  Besides,  the  section  of  the  Act 
of  Sederunt  only  applied  to  cases  where  a  record  had 
been  closed.  As  to  the  execution,  the  case  of  Donald- 
son, reported  in  M.,  29th  November  1750,  D.,  3746, 
was  conclusive  that  the  execution  was  quite  formal.  In 
the  case  of  Donaldson,  it  was  decided  that  it  was  only 
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where  the  parties  were  so  connected  in  the  action,  that 
it  could  not  proceed  in  the  absence  of  any  one  of  them, 
that  the  execution  must  contain  the  names  of  all  the 
defenders. 

The  Court  unanimously  repelled  the  objections  as  to 
the  competency  of  the  reclaiming  note,  and  also  to  the 
execution,  holding  the  case  of  Donaldson  to  be  in  point. 

Lord  Ordinary,  Cockburn Act,  D.  M'Neill,  Wilson ;  W. 

Mercer,  Ayent — Alt.  Ivory,  Home;  D.  Fisher,  S.S.C, 
Affeni — B.  Clerk fG.D.F.] 


26th  May  1 838. 
^  Second  Division. — (J.D.M.) 

No.  200. — Febrier,  Pursuer^  v.  Jackson,  Defender. 

Process — Summons — Date — Vitiation — Where  the  last  cipher 
of  the  year,  in  the  date  of  a  ^tmmons,  was  written  upon  an 
erasure,  while  the  words  "  January,  in  the  first  ye€tr  of  our 
reign,"  and  the  date  of  signeting,  were  correctly  written — 
Objection,  on  the  ground  qf  vitiation,  repelled. 

Lord  Jeffrey  reported  this  case  to  the  Court,  in  which 
an  objection  was  stated  to  a  summons,  that  there  was 
a  vitiation  of  one  of  the  dates,  by  an  erasure  occur- 
ring in  the  last  cipher  of  the  year  1838,  ^^S"  being 
written  on  the  erasure.  His  Lordship  referred  to  the 
case  of  Henry,  25th  February  1837 ;  15  Shaw,  p.  676, 
(ante  Vol.  IX.  p.  331.)  But  in  the  present  case,  the 
words  "  January,  in  the  first  year  of  our  reign,"  were 
plainly  and  correctly  written:  therefore,  the  erasure 
founded  on  did  not  seem  of  importance. 

Lord  Justice-  Clerk, — The  date  of  the  signeting  of  this  sum- 
mons appears  to  be  also  correct.  There  is  here,  then,  no  in- 
consistency between  the  dates.  •*  The  first  year  of  our  reign" 
fixes  the  date. 

Their  Lordships  considered  the  objection  as  too  cri- 
tical, and  were  of  opinion  that  it  should  be  repelled. 
Act,  G,  Bell Alt.  Milne— [J.D.M.] 


29th  May  1838. 

First  Division (G.D.F.) 

No.  201. — William  Haooart,  Advocator ^  v,  Thomas 

Miller,  RespondenL 

Landlord  and  Tenant — Factor,  Powers  of— Agent  and  Prind- 
pal — A  party  died  leaving  a  settlement,  appointing  an  agent  to 
be  factor  to  manage  certain  lands,  and  to  draw  the  rents  till 
the  return  of  his  son,  who  loas  absent,  to  whom  the  lands  were 
conveyed.  The  factor  let  by  missive  a  portion  of  the  lands 
for  four  years  from  Martinmas  1829,  the  first  year*s  rent  to 
fall  due  at  the  following  Martinmas,  Of  the  same  date  as  the 
missive,  he  took  from  the  tenant  a  bill  of  exchange  for  the 
rent,  payable  at  eight  months,  which  was  duly  retired  when  due 
^^Held  that  this  step  of  the  factor,  in  taking  forehand  rent, 
was  a  due  act  of  administration,  and  consequently  that  the 
tenant  could  not  be  compelled  to  pay  a  second  time  at  the  suit 
of  the  son,  who  having  returned,  alleged  that  the  factor  had 
not  accounted  to  him  for  the  amount, 

llie  late  George  Miller,  who  died  on  23d  Novem- 
ber 1829,  executed  in  the  previous  April  a  disposition 
and  deed  of  settlement,  whereby  he  conveyed  to  his 
son,  the  respondent,  who  was  then  abroad,  certain  he- 
ritable property  situated  in  Mark  inch.  The  deed,  on 
the  nan*ative  that  it  was  necessary  to  appoint  some 
person  to  "  manage  the  foresaid  lands  and  others,  con- 
veyed in  his,"  the  respondent's,  favour,  "  and  to  draw 


the  rents  thereof  after  my  decease,  and,  during*'  the 
respondent's  absence,  appointed 

**  Robert  Menzies,  writer  in  Edinburgh,  to  manage  and  take 
charge  of  the  foresaid  lands  and  others  after  my  decease,  and 
during  the  said  Thomas  Miller's  absence,  as  before  mentioned, 
and  to  draw  and  recover  the  rents  thereof,  and  to  adopt  all  pro- 
ceedings that  may  be  necessary  cither  in  his  own  name  or  that 
of  the  said  Thomas  Miller." 

Menzies,  by  a  missive  dated  10th  December  1829, 
let  to  the  advocator  a  few  acres  of  land  for  the  term 
of  four  years,  from  and  after  the  preceding  Martinmas 
(1829),  at  the  yearly  rent  of  £14,  "  the  first  year's 
rent  falling  due  at  Martinmas  next."  Another  portion 
of  the  land  was  let  to  a  party  of  the  name  of  Dry- 
burgh,  at  the  rent  of  £16.  Menzies,  of  the  same  date 
as  the  missive  of  lease  to  the  advocator,  took  from  him 
and  Dryburgh,  a  bill  of  exchange,  payable  to  him  as 
drawer,  for  £30 ;  and,  as  appeared  by  a  marking  on 
the  document,  the  proportions  of  the  contents  due  by 
the  advocator  and  Dryburgh  corresponded  to  the  sums 
respectively  due  by  them  in  name  of  rent ;  and  of  the 
same  date  as  the  bill  and  missive,  Menzies  addressed 
the  following  letter  to  the  respondent  and  Dryburgh : 

"  Markinch,  lOth  December  1829. 
"  Gentlemen, — You  having  this  day  granted  me  your  ac- 
ceptance  for  thirty  pounds,  being  in  full  of  the  current  year's 
rent  due  for  the  lands  let  to  you  by  me,  I  hereby  bind  myself  to 
renew  said  bill  for  additional  four  months,  when  it  becomes 
due.     I  am,  gentlemen,  your  most  obedient," 

(Signed)        "  R.  Menzies." 

The  bill,  after  being  renewed,  was  retired  by  the 
obligants,  and  paid  by  them  four  months  previous  to 
the  term  stipulated  in  the  missive  for  the  payment  of 
the  first  yesur's  rent,  viz.,  Martinmas  1 830. 

The  respondent  having  returned  to  this  country  in 
May  1830,  Menzies,  on  the  narrative  that  his  services 
as  executor  and  factor  were  no  longer  necessary,  and 
that  he  had  rendered  an  account  of  his  intromissions 
with  the  funds  to  the  disponees,  and  balanced  his  ac- 
counts, and  therewith  delivered  up  all  documents,  &c., 
executed  a  renunciation  of  hb  office  in  the  following 
March.  Of  the  same  date,  the  respondent  granted 
Menzies  a  discharge,  but  in  doing  so,  he  alleged  that 
he  was  not  aware  of  the  bill  transaction,  and  had  not  got 
the  benefit  of  the  payment  made  to  Menzies.  It  was 
averred  that  it  was  not  till  subsequently  that  the  re- 
spondent knew  of  the  matter.  Sometime  thereafter 
Menzies  became  insolvent. 

In  May  1832,  the  respondent,  alleging  that  he  had 
not  received  payment  of  the  rent  for  the  first  year's 
possession,  raised  an  action  before  the  Sheriff  of  Fife 
against  the  advocator,  concluding  for  payment.  The 
advocator  pleaded^  that  the  payment  of  the  bill  to 
Menzies,  the  factor,  though  anticipating  the  period  of 
payment  in  the  missive  by  four  months,  was  neverthe- 
less a  valid  payment.  The  Sheriff-substitute  at  first 
assoilzied  the  advocator.  On  advising  with  the  She- 
riff, the  interlocutor  was  recalled,  and  the  advocator 
was  allowed  a  proof  of  the  seventh  article  of  his  conde- 
scendence, viz.,  wherein  he  stated  that  he  had  informed 
tiie  respondent  (which  was  denied)  of  the  bill  transac- 
tion, and  requested  him  to  keep  this  in  view  in  settling 
with  Menzies.  A  joint  probation  was  also  allowed  to 
the  respondent.     Thereafter,  the  Sheriff  found 
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^*  that  Mr  Menzies  was  not  entitled,  in  the  drcumstances,  to 
take  forehand  rent,  and  that  the  defender,  by  granting  the  bill, 
ran  the  risk  of  its  being  applied  in  rem  verntm  of  the  pursuer, 
^nd  that  the  pursuer  could  not  homologate  what  he  did  not 
know ;  therefore,  repels  the  defenees  pleaded  for  the  defender, 
and  decerns  against  him  in  terms  of  th^  libel." 

This  interlocutor  was  brought  under  review  by  ad- 
vocation, when  it  was  pleaded  in  addition  by  Haggart 
— (1.)  The  respondent's  father,  George  Miller,  having, 
by  his  deed  of  settlement,  authorised  Robert  Menzies 
**  to  manage  and  take  charge  of  the  foresaid  lands  and 
others,  after  his,  the  said  George  Miller's  decease,  and 
during  the  respondent's  absence,  and  to  draw  and 
recover  the  rents  thereof,"  either  in  his  own  name  or 
that  of  the  respondent ;  and  which  deed  having  been 
notorially  intimated  to  the  advocator,  he  was  entitled 
to  transact  with  Menzies  as  to  the  lease  in  question. 
(2.)  The  respondent  having  homologated  the  lease 
entered  into  by  Robert  Menzies,  who  was  appointed 
by  the  respondent's  father  factor  over  the  property, 
under  the  deed  of  settlement,  and  acted  in  such  ca- 
pacity ;  and  which  appointment  was  not  renounced  by 
the  factor  for  a  considerable  time  after  the  said  lease 
was  entered  into,  is  bound  by  the  acts  and  deeds  of 
such  factor. 

The  respondent  plecided^-^Thai  the  advocator,  in 
entering  into  the  bill  transaction,  must  be  held  to  have 
granted  the  bill  for  the  accommodation  of  Menzies,  and 
to  have  taken  the  risk  of  his  accounting  for  the  same 
to  the  respondent,  and  of  its  being  imputed  in  payment 
of  the  rent  when  the  same  fell  due.  The  advocator 
having  allowed  the  respondent  to  settle  with  Menzies 
in  total  ignorance  of  the  transaction  in  question,  and 
the  respondent  having  repudiated  that  transaction  as 
0oon  as  he  became  aware  of  it,  and  claimed  payment 
from  the  advocator  of  the  rent  in  dispute  at  and  pre- 
vious to  the  term  when  the  same  fell  due,  the  respon- 
dent can  in  no  way  be  said  to  have  homologated  the 
transaction  between  the  advocator  and  Menzies,  nor 
would  the  respondent,  even  if  he  had  known  of  that 
transaction,  have  been  bound  to  look  to  Menzies  for 
payment,  or  to  abandon  his  claim  against  the  advoca- 
tor: That  the  respondent  not  having  received  pay^ 
ment  of  the  rent  in  question  either  from  the  respon- 
dent or  Menzies,  or  any  body  else,  the  respondent's 
claim  has  been  properly  given  effect  to,  and  the  judg- 
ment of  the  Sheriff  is  in  every  view  well-founded,  and 
the  reasons  of  advopation  ought  to  be  repelled  with  ex- 
penses. 

*\'22d  December  1837 The  Lord  Ordinary  having  heard 

parties*  procurators,  and  considered  the  process  and  productions. 
Finds,  that  by  the  settlement  of  George  Miller,  the  respon- 
dent's fiither,  Robert  Menzies  was  appointed  executor,  and 
Mras  by  a  special  clause  empowered  to  manage  the  heritable 
^tat^,  and  to  draw  the  rents  during  the  absence  of  his  son,  the 
respondent :  Finds  that  the  said  George  Miller  died  on  the 
42dd  d^y  of  November  1829  years,  and  that  at  that  time  the  re- 
spondent was  absent  from  the  country :  Finds  that  he  returned 
about  the  6th  day  of  January  1630,  and  shortly  afterwards  had 
a  settlement  with  Robert  Menzies,  and  discharged  him  from 
all  claim  on  account  of  his  actings  as  executor  or  factor :  Finds 
that  by  the  missives  of  lease  granted  to  the  advocator,  the  yearly 
rent  of  the  small  possession  let  to  him  being  £14,  was  not  pay- 
able till  Martinmas  1830 :  Finds  that  on  the  lOth  of  December 
1829,  Robert  Menzies  took  a  bill  from  the  defender  for  £14 
Sterling,  being  the  year's  rent  payable  at  Martinmas  1830,  which 


bill  was  afterwards  paid  by  the  advocator :  Fuds.  that  in  re- 
spect of  the  very  limited  and  conditional  powers  of  the  said 
Robert  Menzies  in  relation  to  the  heritable  estate,  he  was  not 
entitled  to  receive  and  discharge  in  December  1829,  the  year's 
rent  which,  by  the  terms  of  the  missives,  was  not  payable  till 
Martinmas  1830 :  Finds  it  not  proved,  either  that  the  respon- 
dent got  the  benefit  of  the  said  payment  of  rent  in  settling  with 
Robert  Menzies»  or  that  he  was  apprised  by  the  advocator  a€ 
such  payment  at  or  before  the  said  settlement:  Therefore,  finds 
the  advocator  liable  to  the  respondent  for  the  said  sum  of  £>14 
Sterling ;  and  remits  the  case  aimpticiter  to  the  Sheriff  of  Fife,  and 
decerns :  Finds  the  respondent  in  the  advocation  entitled  to 
expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor. 

"  Note, — It  may  be  a  hardship  on  the  advocator  to  pay  the 
small  sum  of  rent  to  the  respondent,  after  having  already  paid 
it,  as  he  appears  to  have  done  perfectly  in  honafide^  to  Robert 
Menzies.  But  while  the  Lord  Ordinary  holds  the  respondent's 
claim  to  be  well  founded  in  law,  he  cannot  help  thinlang,  that 
the  hardship,  and  the  whole  of  this  long  litigation  entered  into 
by  the  advocator  to  escape  it,  might,  with  ordinary  prudence, 
have  been  avoided.  h%  Robert  Menzies's  powers  of  manage- 
ment were  conditioned  on  the  respondent's  absence  from  this 
country,  they  necessarily  fell  on  his  return ;  and  with  powers  so 
limited,  it  is* clear  that  Robert  Menzies  was  not  entiUed  to  re- 
ceive and  discharge,  in  1829,  a  sum  of  rent  not  payable  till 
Martinmas  1830,  before  which  period  his  powers  as  factor  might, 
and,  as  it  turned  out,  did  cease  to  exist.  The  payment,  there- 
fore, was  clearly  not  a  good  payment  as  against  the  landlord. 
No  doubt,  if  the  advocator  could  have  proved,  that  on  acooant- 
ing  vrith  Menzies,  the  respondent  bad  got  the  benefit  of  this 
payment,  or  even  if  be  could  have  proved  that  before  the  settle- 
ment of  accounts  with  Menzies,  he  had  informed  the  respondent 
of  the  circumstance;  that  might  have  altered  the  case.  Bot 
not  only  has  he  failed  in  that  proof,  but  it  appears  from  the  evi- 
dence that  the  oiroumstance  of  the  bill  was  not  mentioned  by 
the  advocator  to  the  respondent  until  after  Menzies  had  been 
discharged,  and  that  from  the  first  mention  of  it,  the  advocator 
was  made  aware  that  the  respondent  did  not  mean  to  depiart 
from  his  claim  against  him.  Now,  it  is  admitted  that  Menzies 
continued  solvent  for  a  considerable  time  afterwards  ;  and  yet 
the  advocator  renewed  the  first  bill  which  was  then  current, 
and  ultimately  paid  the  second  bill,  without  taking  any  mea- 
sures whatever  for  enforcing  his  undoubted  right  against  Menzies; 
a  course  which  would  have  rendered  the  whole  of  this  litigation 
unnecessary.  In  these  circumstances,  and  considering  the  very 
small  amount  of  the  sum,  the  Lord  Ordinary  thinks  himself 
bound  to  give  expenses.*' 

The  advocator  redaimed.    At  advising. 

Lord  GHHeB.-^l  have  very  great  doubts  of  the  Lord  Ordi- 
nary's interlocutor.  Menzies  was  appointed  to  manage  the 
lands,  and  to  draw  the  rents :  certainly  with  powers  limited  as 
to  the  duration  of  the  fiiotory.  But  the  tenant  saw  that  Menzies 
bad  the  entire  management.  Now,  wuco  emUextu  with  the 
qiissive  of  lease,  Menzies  takes  a  bill  for  the  rent  payable  at 
four  months,  and  renewable  for  other  four  months;  and  in  the 
letter  addressed  to  the  tenants,  it  is  stated  that  the  bill  was  in 
payment  of  the  rent.  The  bill  was  duly  paid  four  months  in 
anticipation  of  the  term  of  payment  mentioned  in  the  missive. 
Now,  it  is  evident  that,  at  the  date  of  the  missive,  there  most 
have  been  a  verbal  agreement  that  the  fiictor  was  to  get  fore- 
hand rent.  If  any  one  is  to  lose  by  the  acts  of  a  factor,  it  b 
surely  not  the  tenant,  but  the  person  who  appoints  him,  if  the 
appointment  is  not  properly  qualified.  The  rent,  I  think, 
was  paid  in  bona  fide  to  the  factor ;  and  there  is  no  averment, 
far  less  proof,  of  any  collusion  between  him  and  the  tenant. 
Indeed,  from  what  I  see  of  the  case,  there  is  strong  presumption 
that  the  respondent  knew  of  the  transaction ;  and  this  is  very 
much  confirmed  from  the  circumstance  of  the  action  having  been 
so  long  delayed.  I  am  for  returning  to  the  first  interlocutor  of 
the  Sheriff-substitute. 

Lord  Mackenzie, — 1  agree  with  what  has  just  been  stated  by 
I    Lord  Gillies,  because  1  hold  that  Menzies  was  entitled  Cd  enter 
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into  the  bill  transaetion  with  the  tenant ;  and  indeed,  under 
the  powers  in  the  settlement,  there  was  nothing  to  have  pre- 
vented him  from  taking  payment  of  part  or  of  the  whole  of  the 
rent  in  money  at  any  time  during  the  currency  of  the  lease.  I 
eannot  see  that  the  transaetion  was  ultra  vires. 

Lord  Corehouse. — I  am  clearly  of  the  same  opinion.  It  cannot 
be  disputed  that  Menxiea  was  factor  till  the  respondent  returned, 
with  authority  to  manage  the  land,  and  draw  the  rents  for  that 
time.  Here  then  is  a  transaction  occurring  during  this  period, 
and  there  is  nothing  in  the  factory  which  could  prevent  Menzies 
from  entering  into  the  transaction,  and  taking  forehand  payment 
of  the  rent.  Is  there  any  thing  in  law  to  prevent  a  landlord 
stipulating  with  his  tenant  for  forehand  rent  ?  It  is  true  that 
the  interests  of  creditors  eannot  be  prejudiced ;  hut  there  is  no 
question  here  as  to  third  parties ;  and  I  am  quite  at  a  loss  to 
discover  any  reason  whatever  for  denying  to  the  fiictor  here  a 
rif^ht  which  is  competent  to  every  landlord  and  tenant.  Be- 
fiides,  we  can't  tell  how  the  fiicts  stand  as  to  the  application  of 
the  payment  by  Menzies.  We  have  no  evidence  that  it  has  not 
been  applied  m  rem  versum  of  the  respondent,  or  that  it  has  not 
been  duly  accounted  for  in  the  accounts  and  documents  deliver- 
ed up  by  Menzies  on  denuding  of  the  office.  I  consider  that, 
according  to  the  law,  it  was  an  act  of  perfect  propriety  on  the 
part  of  the  factor,  and  that  the  Court  cannot  hold  the  tenant 
liable  in  a  second  payment.  It  was  objected  at  the  bar,  that 
the  advocator  had  stated  in  his  Inferior  Court  pleadings  that  it 
was  irrelevant  whether  the  money  was  applied  for  the  benefit 
of  the  landlord  or  not.  I  think  this  averment  in  law  was  un- 
exceptionable, and  relevant  to  the  case ;  because  the  factory 
was  unlimited  in  the  powers  conferred  on  Menzies.  I  view 
the  ease  entirely  in  the  same  light  as  the  Sheriff-substitute  has 
done  in  his  first  interlocutor. 

Lord  President, — I  don't  differ  from  your  Lordships ;  for  I 
can  see  a  reason  for  taking  the  bill :  the  factor  may  have  taken 
it  as  a  security;  and  what  is  there  to  prevent  a  fi&otor  or  landlord 
from  stipulating  for  forehand  rent  ? 

Whiyham Then  the  Court  alter  and  remit  to  the  Sheriff. 

Lord  Mackenzie  and  Lord  Gt//&e«.-*There  must  be  findings  in 
the  interlocutor  on  the  law  so  as  to  exclude  the  proof. 

Lord  President. — We  don't  go  on  the  proof  at  all. 

The  Court  accordingly, 

"Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  advocate  the  cause :  Find  that,  independently  of  the  fiicts 
stated  in  the  seventh  article  of  the  defender's  condescendence, 
and  of  the  proof  adduced  in  relation  thereto,  Robert  Menzies 
had  full  authority  to  take  the  joint  bill  in  question,  and  receive 
the  anticipated  payment  of  rent :  And  in  respect  that  the  proof 
allowed  by  the  Sheriff  was  unnecessary  to.the  decision  of  the 
cause,  find  in  terms  of  the  interlocutor  of  the  Sheriff-substi- 
tute, of  date  25th  November  1834:  Assoilzie  the  defender  and 
complainer  from  the  conclusions  of  the  libel,  and  decern :  Find 
him  entitled  to  expenses,  both  in  this  and  in  the  Inferior  Court; 
and  remit  the  account  thereof  when  lodged,  to  the  auditor  to  tax 
and  report." 

Lord  Ordinary,  Fullerton Act,  Solidtor-Genend(Ruther- 

furd),  Deas ;  Thomas  Leburn,  S.S.C,  Agent, — Alt,  Whigham ; 
James  Taylor,  S.S.C,  Agent B.,  Clerk [G.D.F.) 


29^  May  1838. 
FiEST  Division. — (G.D.F.) 

No.  202. — David  Ftffe  and  Mrs  Elizabeth  Ftffe 
or  Kerb  and  Manbatobies,  Pursuers,  v.  John 
Hutchinson  Febgusson,  Defender. 

Interest  (Indian)  —  Compound  Interett-^Aocnmalations.^^ 
party,  wko  was  insane,  died  in  India  in  1810,  leamng  a  smm 
of  money  in  rupees  in  tke  hands  of  a  house  of  agency  there, 
his  relations  in  this  country,  who  were  aware  of  the  instt" 
nity,  had,  about  the  time  of  the  death,  of  which  they  were 
not  aware  till  long  after,  some  correspondence  with  one  of  the 
partners  of  the  company  when  in  this  country,  in  consequence 
of  which,  in  1812,  they  were  put  in  possession  of  an  account 


or  doquet,  signed  hy  the  firm,  ascertaining  the  balance  in  their 
hands,  as  in  April  1810,  to  amount  to  a  certain  sum,  and  it 
specified,  '*  to  bear  interest  at  9  per  cent,  per  annum," — the 
figure  '*  9*'  being  written  on  an  erasure,  TTiis  doquet  was 
admitted  to  be  a  vaUd  probative  document — Held,  in  an  action 
brought  by  the  relations  against  one  of  the  partners  who  was 
in  this  country,  after  a  series  of  years,  when  the  death  of  the 
party  became  known,  and  the  firm  was  dissolved,  (I.)  TTutt 
the  partner  was  bound  to  account  for  the  balance  as  in  the 
hands  of  the  firm,  converted  at  the  rate  of  exchange  current  in 
Calcutta  by  the  latest  accounts :  (2)  That  though  the  rate 
was  written  on  an  erasure,  yet  as  the  party  admitted  the  vaH" 
dity  of  the  document,  and  onfy  disputed  the  rate,  and  did  not 
offer  to  prove  that  the  ordinary  rate  at  the  time  was  any  other 
particutur  rate  of  less  amount,  9  per  cent,  was  to  be  taken  as 
the  rate,  and  that  the  party  was  bound  to  account  for  the  priu" 
cipal  sum  so  converted,  with  interest  at  9  per  cent.,  and  accu- 
mulated annually  at  tke  same  rate  from  1810  till  the  date  of 
citation,  with  interest  on  the  accumulated  balance  from  decree 
till  payment,  at  the  legal  rate  of  5  per  cent.  ;  but,  (3,)  7%e 
defender  was  found  entitled  to  the  necessary  expense  of  remits 
ting  the  money  from  India  to  this  country,  and  also  to  the  de- 
duction of  1  per  cent,  for  commission,  which  had  been  usualbf 
charged  oy  the  firm  in  India  for  trouble. 

Sequel  of  case  siqn*ay  p.  168.  The  late  Dr  Tyffe  had 
an  account  in  India  with  the  Company  of  Fergusson 
and  Fairlie,  which  had  existed  previous  to  May  1790, 
and  with  another  firm,  Fairlie,  Reid  and  Company,  by 
which  the  other  firm  was  succeeded,  and  both  these 
houses  had  been  employed  by  him  as  his  agents  until 
June  1792.  It  appeared  at  the  next  balance  in  April 
1793,  that  the  balance  in  favour  of  Dr  Fyffe,  in  the 
hands  of  his  agents,  amounted  to  rupees  4207.  3.  10. 
In  1793,  Dr  Fyffe  became  insane,  and  continued  in 
that  state  down  to  the  period  of  his  death  in  India  in 
1810.  Considerable  changes  took  place  upon  these 
firms ;  and  in  regard  to  these  changes,  it  was  averred 
that  every  succeeding  firm  became  bound  in  the  debts 
of  their  predecessors. 

In  1795,  the  firm  of  Fairlie,  Gilmore  and  C!ompany 
was  formed ;  and  in  that  firm  there  was  a  gentleman  of 
the  name  of  Allan  Gilmore,  who  had  previously  been  a 
partner  of  the  houses  which  acted  as  the  agents  of  Dr 
Fyffe ;  and  it  appeared  that  this  latter  firm  adopted  the 
account  which  Dr  Fyffe  had  had  with  the  two  previous 
houses,  and  that  they  had  charged  themselves  annually 
with  accumulations  of  interest  On  the  dissolution  oif 
this  house  in  1810,  the  firm  of  Fairlie,  Fei^sson  and 
Company  was  formed,  and  of  this  house  the  defender 
became  a  partner  at  its  formation,  but  Gilmore  had  re^ 
tired  on  the  dissolution  of  Fairlie,  Gilmore  and  Com- 
pany. Faiiiie,  Fergusson  and  Company  undertook, 
on  acquiring  right  to  the  assets  of  Fairlie,  Gilmore  and 
Company,  to  relieve  it  of  its  debts,  inter  alia^  of  the 
debts  due  to  Dr  Fyffe,  but  it  did  not  appear  that  the 
new  company  had  undertaken  to  pay  compound  in* 
terest  at  an  Indian  rate  on  that  debt. 

The  pursuers  were  aware  that  Dr  Fyffe  had  fallen 
into  a  state  of  insanity  in  India,  but  were  ignorant,  till 
long  subsequently,  of  the  fact  of  his  death.  In  1812, 
Mr  William  Fairlie,  aoe  of  the  partners  of  Fairlie,  Fer- 

fusson  and  Company,  and  who  had  been  a  partner  of 
'ergusson  and  Fairlie,  Fairlie,  Reid  and  Company,  and 
Fairlie,  Gilmore  and  Company,  the  predecessors,  as  al- 
leged, of  the  late  company  of  Faiilie,  Fergusson  and 
Company,  which  commenced  in  May  1810,  and  was 
dissdved  in  1818,  was  in  England,  at  which  time  Mr 
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James  Fyffe  of  Glasgow  had  bad  some  communications 
with  Fairlie  as  to  Dr  Fyffe's  affairs.  In  consequence 
of  these  communications,  Fairlie  procured  from  India, 
from  his  house,  the  account  in  favour  of  the  late  Dr 
Fyffe,  bringing  out  a  balance,  as  at  30th  April  1810, 
of  17,346.  6  sicca  rupees,  the  previous  balance,  as  at 
April  1793,  (4207.3.10)  having,  by  accumulations  of 
interest,  amounted  to  that  sum.  The  account,  which 
commenced  in  April  1787,  and  terminated  in  April 
1810,  was  in  these  terms: 

"  Charles  Fyffe,  Esq.,  in  account-current  with  Fairlie,  Gil- 
more  and  Company.  To  balance  in  his  fevour  with  Fairlie, 
Fergusson  and  Company,  to  bear  interest  at  9  per  cent,  per 
annum  (S.  R.  17,346.  5). 

The  account,  which  was  signed  by  the  social  firm  of 
Fairlie,  Fergusson  and  Company,  contained  an  erasure 
in  the  figure  <'  9"  and  was  sent  by  Fairlie  in  1812  to 
Mr  James  Fyffe. 

In  1833,  the  pursuers,  as  beneficially  interested  in 
the  settlements  of  the  late  Dr  Fyffe,  brought  an  action 
against  the  defender,  as  a  partner  of  the  late  firm  of 
Fairlie,  Fergusson  and  Company,  for  payment  of  the 
sum  stated  in  the  above  account,  with  interest  at  5 
per  cent. ;  but  by  a  relative  supplementary  action,  they 
concluded  for  yearly  accumulations  of  interest  on  the 
balance,  according  to  the  Indian  rate  of  interest  stated 
in  the  account,  viz.  9  per  cent.  In  the  course  of  the 
action,  several  doubts  were  raised  in  reference  to  Eng- 
lish law, — among  others,  whether  the  firm  of  Fairlie, 
Fergusson  and  Company  were  truly  debtors  in  the 
balimce  alleged  to  be  due  to  Dr  Fyffe.  (See  case  as 
previously  reported).  On  the  answers  by  English  coun- 
sel to  the  queries  submitted  to  them,  the  Court  held 
that  the  firm  was  liable  in  the  debt,  but  cases  were  or- 
dered on  the  points  renuuning,  viz.,  the  rate  of  inter- 
est and  the  accumulations,  which,  as  claimed,  increased 
the  debt  to  about  £18,000. 

It  was  stated  by  the  pursuers,  that  the  practice  of 
Indian  houses  was  to  accumulate  annually  the  inter- 
ests of  sums  lodged  with  them,  and  that  by  the  accounts 
in  process,  it  appeared  that  the  agency  houses  in  ques- 
tion for  twenty-three  years,  from  1787  downwards,  had 
annually  balanced  the  account  of  Dr  Fyffe,  and  accu- 
mulated the  interest,  which  fluctuated  at  times  more  or 
less,  but  the  change  of  the  firms  made  no  difference  in 
the  way  of  stating  the  accounts,  I  per  cent,  being 
debited  as  commission.  It  was  therefore  pleaded, 
that  as  they  retained  that  balance,  they  must  be  pre- 
sumed to  have  retained  it  on  the  condition  of  account- 
ing on  the  same  principle ;  and  the  defender  was  bound 
for  accumulations  not  only  subsequent  to  1810,  but  to 
1818,  even  when  the  firm  was  dissolved,  because  the 
obligation  against  him  to  account  on  the  same  footing, 
and  for  Indian  interest,  stiU  subsisted.  (Palmer  and 
Co.'s  Assignees  v.  Glas,  and  Keble  v.  Graham).  The 
pursuers  denied  that  the  erasure  founded  on  by  the  de- 
fenders, had  been  made  ex  post  facto;  and  if  it  were 
held  to  be  pro  non  scripto,  the  ordinary  rate  of  in- 
terest in  India,  viz.  10  per  cent.,  must  be  substituted 
for  9  per  cent.,  and  not  any  fluctuating  rate.  The 
insanity  of  Dr  Fyffe  was  known  to  the  legatees  in  this 
country,  but  the  fact  of  the  death  was  not  known  till  a 
long  time  afterwards. 

The  defender  pleaded^  That  Dr  Fyffe's  legatees 


ought  to  have  called  up  the  money  during  the  subsis- 
tence of  the  firm  of  Fairlie,  Fergusson  and  Company. 
It  was  dissolved  in  1818,  and  was  succeeded  and  repre- 
sented by  Fergusson,  Clerk  and  Company,  and  subse- 
quently by  the  subsisting  house  of  Fergusson  and  Com- 
pany, and  no  intimation  was  ever  made  to  them  that  tbey 
were  to  be  held  liable  on  any  such  principle  of  account- 
ing. The  defender  had  left  India  for  this  country  in 
1816,  and,  from  the  dissolution  of  Fairlie,  Fergusson 
and  Company,  had  never  any  connection  with  tiie 
Indian  houses.  He  maintained  that  as,  according  to  the 
opinion  of  English  counsel,  the  subsequent  firms,  as 
modified  after  Dr  Fyffe's  death,  were  liable  to  pay  ap 
the  balance  due,  the  action  should  have  been  brought 
not  solely  against  him  individually  as  a  partner,  as 
the  debt  was  not  constituted  against  the  Company, 
but  that  the  other  parties  should  have  been  calletl: 
A.  9.  B.,  26th  February  1741,  Mor.  14,560,  and  Raid 
V.  M'Call,  11th  July  1814.  Geddes,  2d  June  1827. 
Dewar,  23d  February  1821.  In  regard  to  the  ques- 
tion of  interest,  it  was  stated  that  the  account  in  ques- 
tion, handed  to  Mr  James  Fyffe,  contained  an  erasure 
in  the  figure  9  as  the  rate  of  interest,  and  that  no  ex- 
planation had  been  given  of  the  reason  for  such  erasure. 
Accordingly,  he  pleaded  that  the  rate  must  be  held  pro 
non  scr^tOj  and  consequently,  that  as  interest  had 
fluctuated  very  materially  in  India  subsequent  to  the 
date  of  the  account,  the  rate  should  not  be  fixed  so 
high  as  9  per  cent.,  but  according  to  the  rate  allowed 
on  the  Company's  loans,  which,  during  the  period  in 
question,  was  at  8,  6,  and  5  per  cent.,  and  at  one  time 
4  per  cent.  In  no  view  ought  more  than  7  per  cent,  to 
be  allowed,  because,  in  1812,  when  the  account  was  de- 
livered to  James  Fyffe,  he  had  been  made  aware  that  the 
Indian  rate  of  interest  was  just  7  per  cent.  Moreover, 
it  was  pleaded,  that  as  the  pursuers,  in  consequence  of 
the  erasure,  could  not  competently  show  the  rate  of  in- 
terest which  had  been  agreed  on  by  the  Company,  it 
should  be  no  more  than  legal  interest, — ^thc  rate  which, 
before  the  supplementary  action  was  brought,  was  all 
that  was  sued  for.  But  whatever  the  rate,  the  defen- 
ders could  not  be  charged  with  accumulations,  because 
any  such  claim  was  completely  guarded  against  by  the 
express  terms  of  what  was  called  the  undertaking  of  this 
debt  by  Fairlie,  Fergusson  and  Company,  viz.  the  con- 
cluding entry  in  Dr  Fyffe's  account  with  Fairlie,  Gil- 
more  and  Company,  whereby  it  was  stipulated  that  the 
balance  should  bear  interest  at  a  certain  fixed  and  per- 
manent rate.  In  that  entry  there  was  not  the  slightest 
allusion  to  compound  interest,  and  the  Court  qould  not 
be  asked  to  make  such  a  serious  addition  to  that  stipula- 
tion beyond  what  the  parties  made  for  themselves.  In 
illustration  of  this  it  was  stated,  that  Fairlie,  Fergusson 
and  Company's  account  contained  no  accumulation  sub- 
sequent to  1810;  and  it  was  maintained,  that  as  the 
pursuers  had  failed  to  ask  for  accumulations,  and  to 
bring  their  action  for  twenty-one  years,  they  must  be 
held  to  have  acquiesced,  in  not  demanding  such  accu- 
mulations. Further,  acquiescence  ought  to  be  pre- 
sumed, in  respect  that  when  the  action  was  brought, 
legal  interest  was  alone  charged,  though  in  the  sup- 
plementary action  compound  interest  was  afterwards 
concluded  for.  The  practice  was  denied  of  accumu- 
lating interest  in  India,  or  that  the  doctrine  laid  down 
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in  the  case  of  Palmer's  assignees  could  influence  the 
present  one,  as  there  the  circumstances  were  materially 
different ;  and  in  particular,  the  account  was  current 
up  to  a  few  months  of  bringing  the  action.  But,  sup- 
posing the  practice  to  exist,  Dr  Fyfle  was  never  a 
customer  of  the  house  of  Fairlie,  Fergusson  and  Com- 
])any,  for  he  died  a  few  days  only  before  tliat  Company 
was  formed.  It  was  contended,  likewise,  that  no  proof 
had  been  brought  as  to  the  practice  'Of  accumulating, 
and  the  account  sued  on  did  not  show  such  practice ; 
at  all  events,  if  it  did,  as  against  the  previous  house 
of  Fairlie,  Gilmore  and  Company,  it  did  not  do  so  as 
ngainst  the  house  of  Fairlie,  Fergusson  and  Company ; 
and  even  if  it  could  be  supposed  as  against  them,  it 
must  be  held  to  have  ceased  at  the  dissolution  of  that 
Company  in  1818.  The  legatees  were  to  blame  for 
not  calling  up  tlje  money  in  1812,  when  they  must 
have  known  of  Dr  F3rffe'8  death,  as  at  that  time  Mr 
James  FyfFe  received  the  account  in  question  from  In- 
dia, and  had  communicated  in  regard  to  the  testator's 
affairs,  and  as  they  were  to  blame  in  that  respect,  they 
could  not  be  entitled  to  compound  interest. 

At  advising, 

Ijord  Ptesident, — It  is  said  that  the  rate  of  interest  In  the 
account  is  written  on  an  erasure.  Now,  if  that  be  the  case,  it 
surely  cannot  follow  that  the  legal  interest  of  this  country  is 
only  to  be  charged, — it  must  be  10  per  cent.,  the  ordinary  rate 
in  India  at  the  time.  I  consider  the  account  or  doquet  just  tan- 
tamount to  a  bond  for  the  balance. 

Marshall,  for  defender,  admitted  the  validity  of  the  account, 
but  maintained,  that  as  the  rate  of  interest  was  written  on  an 
erasure,  9  per  cent,  could  not  be  assumed  as  the  rate. 

JDean  of  Faculty  for  pursuers, — The  defender  now  admits 
the  validity,  and  he  only  pleads  as  to  the  rate;  but  he  has  not 
said,  and  won't  aver,  that  the  account  was  not  written  by  some 
of  the  partners,  or  by  an  authorised  clerk. 

Lord  Mackenzie. — I  agree  that  the  argument  raised  on  the 
era;iure  cannot  stand.  It  is  not  said  that  the  doquet  is  a  for- 
gery,— indeed  the  validity  of  it  is  admitt«id  from  the  bar:  so  that 
the  only  question  is  about  the  rate  of  interest  to  be  allowed. 
Now,  this  gentleman  only  says  9  per  cent,  is  not  the  rate ;  and 
be  has  foiled  to  say  what  should  be  the  rate.  Surely  he  is 
bound  to  have  made  some  statement  regarding  it.  He  says 
nothing ;  and  as  he  admits  the  validity  of  the  doquet  or  ac- 
count, I  don't  see  how  we  can  help  holding  that  the  account  is 
in  the  handwriting  of  a  partner,  and  thus  must  be  the  rule  as  to 
the  rate.  Besides,  1  don't  think  that  he  can  found  on  an  era- 
sure here,  to  the  same  effect  as  if  in  a  Scotch  deed.  We  should 
require  to  know  what  would  be  thought  of  this  in  India.  I  am 
rather  inclined  to  think  that  we  ought  to  adopt  the  9  per  cent. ; 
and  as  to  the  accumulations,  we  can't  get  over  the  cases  which 
have  been  founded  on  by  the  pursuers ;  and  then,  as  to  the  rate 
at  which  they  are  to  be  taken,  it  appears  to  me  that  the  accumula- 
tions must  be  at  9  per  cent. 

Lord  President. — I  think  so  too. 

Lord  Mackenzie. — >We  can't  help  it.  It  may  be  that  the  sum 
origi  nally  was  very  small ,  and  now  has  become  enormous.  These 
cases  are  directly  in  point. 

Lord  Corehouse, — Any  difficulty  which  I  might  have  had 
has  been  removed  by  the  admission  from  the  bar  as  to  the  vali- 
dity of  the  doquet.  If  it  had  been  said  that  the  doquet  was 
invalidated  by  the  erasure,  we  should  have  required  to  have  had 
the  opinions  of  English  counsel  as  to  the  effect  of  the  erasure. 
The  rate  is  only  now  disputed.  It  was  settled  by  this  doquet 
that  on  30th  April  1810  the  balance  was  so  much,  and  that  a 
fixed  rate  of  interest  should  run  on  the  balance.  If  it  had  been 
said  that  the  ordinary  rate  of  interest  was  not  9  per  cent,  but 
something  else,  I  would  have  been  for  allowing  a  proof.  It  is 
only  said  that  the  rate  was  less  than  9  per  cent,  after  that. 
Now,  as  the  party  admits  that  this  is  a  probative  document, 


and  only  says  the  rate  was  less  than  9  per  cent.,  I  think  we 
must  hold  that  9  per  cent,  is  the  rate.  Besides,  no  notice  was 
given  at  the  time  that  the  money  would  be  withdrawn,  because 
the  interest  was  less  than  9  per  cent.  It  was  allowed  to  re- 
main :  so  I  think  he  cannot  now,  after  admitting  the  validity  of 
the  writing,  be  beard  to  say  that  the  rate  was  not  9  per  cent. 
As  to  accumulations,  they  must  be  allowed ;  for  since  these  de- 
cisions we  have  no  alternative.  If  any  averment  had  been 
made,  that  the  rate  of  interest  on  accumulations  was  to  be  differ- 
ent from  the  rate  on  the  principal,  we  nught  have  listened  to  that, 
but  as  there  is  no  such  averment,  I  think  we  must  hold  that  the 
rate  must  be  the  same  on  accumulations. 

Lord  Gillies. — I  entirely  concur. 

Lord  President. — I  once  thought  that  the  interest  on  accumu- 
lations should  be  the  legal  rate,  but  I  am  inclined  to  agree  with 
your  Lordships. 

Marshall. — Since  that  is  the  opinion  of  the  Court,  we  shall 
agree  that  the  principle  in  Keble's  case  shall  be  applied  here,  so 
far  as  any  question  remains  as  to  the  expense  of  remitting. 

Lord  Gillies. — This  is  not  a  case  for  expenses. 

The  Court  accordingly 


« 


Find  that  the  pursuers  are  entitled  to  the  sum  of  17,346.  5. 
sicca  rupees,  being  the  balance  due  on  the  doqueted  account, 
converted  at  the  rate  of  exchange  current  in  Calcutta  by  the 
latest  accounts,  together  with  interest  on  the  said  sum  so  con- 
verted, at  the  rate  of  9  per  cent,  per  annum,  and  acciunulated 
annually  at  the  same  rate  from  the  30th  day  of  April  1810  to 
the  date  of  citation  in  this  action,  and  with  interest  on  the  ac- 
cumulated balance  at  the  foresaid  rate,  from  the  date  of  citation 
to  the  date  of  final  decree,  and  interest  on  the  accumulated 
balance  from  the  date  of  final  decree  until  payment,  at  the  legal 
rate  of  interest :  Find  that  the  defender  is  entitled  to  deduction 
from  the  annual  accumulations  of  interest  of  1  per  cent,  for  com^ 
mission,  and  that  he  is  further  entitled  to  deduction  of  the  ne- 
cessary expense  of  remitting  the  money  from  India  to  this 
country :  Find  neither  party  entitled  to  expenses  in  this  pro- 
cess :  Alter  the  Lord  Ordinary's  interlocutors  of  26th  Novem- 
ber and  15th  December  1835,  and  repel  the  whole  defences,  so 
far  as  at  variance  or  inconsistent  with  the  above  findings,  and 
decern :  Appoint  the  pursuers,  quam  primum,  to  prepare  and 
lodge  a  state  of  their  claims  against  the  defender,  in  terms  of 
the  findings  contained  in  this  interlocutor." 

Authorities  for  Pursuers Stark  on  Partnership,  p.  229, 230. 

A.  V.  B.,  26th  February  1741,  4  Fol.  Diet.  283;  Kilk.  voce 
Society,  No.  3,  p.  518;  Mor.  14,560.  Crawford  p.  Sdrling 
and  Co.,  16th  November  1752,  Elchies  voce  Society,  No.  12. 
Stevenson  v.  M'Nalr,  14th  November  1757;  Mor.  14,560*. 
Mactavish  v.  Lady  Saltoun,  3d  February  1821;  Fac.  Coll. 
Thomson  v.  Liddle  and  Co.,  2d  July  1812;  Fac.  Coll.  Palmer 
and  Company's  Assignees  v.  Glas's  Trustee,  24th  January 
1835 ;  supra,  VoL  V IL  p.  155.  Keble ;  Shaw's  Appeals,  Vol. 
IV.  p.  166. 

Authoriries  for  Defender A.  v.  B.,  26th  February  1741 ; 

Mor.  Die.  p.  14,560.  Reid  v.  M'Cali,  11th  June  1814.  Geddes, 
2d  June  1827.  Dewar,  23d  February  1831.  Wilkinson,  28th 
June  1821 ;  S.  and  D.,  I.  89.  Maxwell,  Hislop  and  Company, 
16th  June  1824;  Sh.  App.  Cases,  IL  451.  Keble  v.  Graham's 
Trustees;  W.  and  S.  App.  Cases,  IV.  166.  Palmer  and  Com- 
pany, 24th  January  1835 ;  supra.  Vol.  VII.  p.  155. 

Lord  Ordinanf,  FuUerton. — Act,  Dean  of  Faculty  (Hope) ; 
Pearson  and  Robertson,  W.S.,  Agents,-^  Alt.  Marshall ;  Hunter, 
Campbell  &  Co.,  W.S.,  Agents B.,Clerk fG.D.F.l 
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30M  May  1838. 

Second  Divtsion (J.D.M.) 

No.  203. — James  John  Fraseb,  W.S.,  Pursuer^  v, 
Thomas  Guthuie  Wright,  W.S.,  and  Patrick 
CocKBURN,  Accountant,  now  deceased^  and  Lieu- 
tenant-Colonel  Gordon  ofCluny,  Defenders. 

Arbitration — Remuneration — Corruption —  Where  an  arbiter,  in 
a  mbmisnon  and  judicial  references,  proposed  to  the  parties 
that  an  agreement  should  be  entered  into  for  remuneration,  in 
consequence  of  the  great  trouble  to  be  undertahen ;  and  this 
proposal  was  made  at  thefint  meeting  of  the  parties,  and  sub- 
sequently embodied  in  a  minute  of  obligation,  signed  by  the  par- 
ties,  and  lodged  with  the  arbiter  before  any  award  was  issued. 
In  an  action  to  have  it  declared  that  the  proceedings  under  the 
submission  and  references  were  inept,  on  the  ground  of  corrup- 
tion in  the  arbiters,  in  respect  of  their  exacting  the  obligation 
for  remuneration ;  a  special  verdict  having  been  agreed  on  by  the 
parties  at  a  jury  trial;  and  the  question  of  law  being  reserved 
for  the  judgment  of  the  Court,  whether  the  minute  of  obliga- 
tion was  wrongfully  and  corruptly  exacted  from  the  parties  by 
the  arbiters,  contrary  to  their  duty  as  arbiters — Held  that 
judgment  should  be  entered  up  for  the  defenders. 

The  defender,  Colonel  Gordon,  brought  an  action 
of  count  and  reckoning  against  the  pursuer,  who  had 
been  his  law-agent;  and  the  pursuer,  on  the  other 
hand,  brought  an  action  for  payment  against  Colonel 
Gordon.  Those  actions  were  remitted,  on  12th  May 
1831,  to  Mr  Guthrie  Wright,  the  defender,  as  auditor 
of  Court,  so  far  as  related  to  the  taxation  of  the  busi- 
ness-accounts, and  to  Messrs  Wright  and  Girvan  as  to 
the  general  accounting. 

On  the  18th  and  19th  November  1831,  the  parties 
agreed,  on  certain  conditions, 

"  to  enter  into  a  judicial  reference  of  all  proceasea  at  preaent 
depending  betwixt  them,  and  of  all  claims,  queationi,  and  dis- 
putes of  whatever  nature  or  description  comprehended  under 
aaid  processes,  or  otherwise  competent  to  the  one  party  against 
the  other,  to  the  final  decision  of  Thomas  Guthrie  Wright  and 
Patrick  Cockbum,  Esquires,  aooountants  in  Edinburgh,  judi- 
cial referees  mutually  chosen  by  the  parties,  whom  failing,  by 
difference  of  opinion,  to  any  person  to  be  named  by  them  as 


oversman. 


The  parties  also  entered  into  a  submission 

''  for  the  final  disposal  and  adjustment  of  all  claims,  demands, 
questions  or  disputes  subsisting  between,  or  competent  to  the 
one  paity  against  the  other,  not  comprehended  under  the  pro- 
cesses ag^ed  to  be  judicially  referred  in  manner  foresaid." 

Mr  Andrew  Jamieson,  who  had  been  employed  as 
managing  clerk  for  the  pursuer,  attended  various  meet- 
ings of  the  arbiters  in  the  beginning  of  1832,  and  at 
one  of  the  earlier  meetings,  a  conversation  took  place 
as  to  the  remuneration  of  the  arbiters.  Mr  Cockbum^ 
upon  that  occasion,  stated  that  he  had  looked  into  the 
proceedings  in  those  references,  and  that  he  saw  from 
the  variety  of  the  accounts  that  they  would  be  attend- 
ed with  a  great  deal  of  labour ;  and  he  thought  it  was 
but  reasonable  that  some  arrangement  should  be  gone 
into,  whereby  the  parties  should  be  bound,  conjunctly 
and  severally,  for  the  general  expenses  of  the  references 
and  submission,  by  which  Mr  Jamieson  understood 
was  meant  to  be  included  a  due  remuneration  to  the 
arbiters  themselves.  Mr  Jamieson  communicated  this 
to  Mr  Eraser,  who  stated  that  he  had  no  objection  to  go 
into  the  arrangement,  so  far  as  he  was  concerned.  Mr 
Jamieson  received  a  letter  from  Mr  Cockburn,  dated 
23d  April  1832,  of  which  he  sent  a  copy  the  same  day 


in  a  letter  to  Mr  Bennett,  W.S.,  agent  for  Colonel  Gor- 
don, which  two  letters  are  as  follows : 

«  2M  April  1832. 
"  Reference,  Gordon  o.  FaASsa. — I  understand  that  the 
proposed  minute,  ordering  the  parties,  jointly  and  aererally,  to 
pay  the  arbiters  a  remuneration  for  dieir  professional  serricifs 
and  trouble  that  may  be  incurred  in  the  course  of  the  submis- 
sion, has  not  yet  been  lodged  with  the  derk  to  the  sabmisaioa. 
It  would  be  very  desirable  that  this  should  be  done  before 
fiu'ther  procedure.  I  am,"  fcc.    (Signed)    "  Pat.  Cockbcrs." 

"  Edinbukgh,  61,  Qiceeii  Street,  7&d  April  1832. 

"  Submission,  Colonel  Gordon  and  Mr  Fraser — Dear 
Sir, — Prefixed,  1  beg  to  send  you  copy  of  a  letter  1  hare  jii»t 
received  from  Mr  Cockburn  in  regard  to  this  case.  I  trust  you 
will  get  the  minute  alluded  to,  signed  by  Colonel  Gordon  before 
he  leaves  town,  that  it  may  be  lodged  with  the  derk  without 
further  deUy.  Mr  Fraser  is  quite  ready  to  sign  it.  I  am, 
dear  Sir,  yours  truly."        (Signed)        "  And.  Jamiesok." 

(Addressed)    "  James  Bennett,  Esq.,  W.S." 

The  conversation  with  Mr  Cockburn  took  place  pre- 
vious to  the  date  of  these  letters.  The  drail  minute 
referred  to  in  these  letters  was  prepared  by  Mr  Jamie- 
son, under  his  general  instructions  from  Mr  Fraser  to 
forward  the  case,  but  it  had  not  previously  been  seea 
by  Mr  Fraser.    It  bore : 

"  The  parties  hereby  agree  to  hold  themselves  liable,  and  bind 
and  oblige  themselves,  conjunctly  and  severally,  for  all  remuner- 
ation, and  fees  which  may  be  fixed  on  as  proper  to  be  paid,  or 
which  the  parties  may  be  decerned  to  pay,  either  by  the  arbiters 
and  referees,  or  by  the  Lords  Ordinary  by  whom  the  several 
actions  referred,  were  remitted  to  them  respectively  to  the  ar- 
biters and  referees,  in  name  of  arbiters'  and  refereea*  fees,  and 
to  any  lawyer  or  lawyers,  accountants  or  others,  whose  opinioB 
and  assistance  they  may  find  it  proper  and  necessary  to  take, 
and  to  the  clerk  to  the  submission  and  references.  But  it  is 
hereby  expressly  declared  and  agreed  upon,  that  it  shall  be  in  the 
power  of  the  arbiters  and  referees  to  fix  and  determine  what  pro- 
portion of  such  remuneration  and  fees  each  party  ought  to  pay,  and 
to  decern  and  ordain  them  to  pay  such  proportions  respectively,  or 
to  decern  and  ordain  any  one  of  the  parties  to  pay  the  whole, 
if  they  shall  see  cause,  so  as  the  parties  may  operate  their  reh'ef 
against  one  another,  should  any  one  of  them,  in  consequence  of 
this  arrangement  and  agreement,  have  to  pay  more  than  the 
proportion  or  share  of  said  remuneration  and  fees  which  he  shall 
be  found  liable  in." 

The  arbiters  proceeded,  afler  the  conversation  oa 
the  part  of  Mr  Cockbum,  with  the  business  of  the 
references  and  submission ;  and  it  was  the  understand- 
ing of  Jamieson  that  the  obligation  referred  to  in  that 
conversation  was  to  be  granted  to  the  arbiters,  and  he 
uniformly  stated  to  them  that  he  had  no  doubt  >Ir 
Fraser  would  go  into  it  He  never  got  back  the  mi- 
nute from  Mr  Bennett  On  the  19th  April  1832,  Mr 
-Cockbum  addressed  a  letter  to  Messrs  Robertson  and 
Bennett,  as  agents  for  Colonel  Gordon,  stating,  that  as 
the  minute  had  not  been  lodged,  it  was  proper  the 
matter  should  be  now  settled. 

In  answer  to  this  letter,  Colonel  Gordon's  agents 
stated: 

"  We  have  Colonel  Grordon*s  authority  for  signing  anch  mi- 
nute as  you  propose,  for  remuneration  to  the  judicial  referees, 
and  shall  forthwith  prepare  and  lodge  it  with  the  clerk  to  the 
submission." 

In  the  month  of  Febraary  1833,  Mr  Cockbum,  hav- 
ing observed  that  no  obligation  had  been  lodged  in 
the  submission,  himself  prepared  a  draft  of  one,  and 
on  28th  February,  the  clerk  to  the  submission  and  re- 
ferences, by  direction  of  the  arbiters  and  referees,  trans- 
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mitted  to  the  pursuer  the  following  letter,  inclosing  the 
minute  which  the  arbiters  and  referees  considered  ne- 
cessary to  be  signed  by  the  parties,  and  which  was 
signed  by  them,  and  dated  28th  February  1833.  The 
minute  and  letter  were  as  follows : 

*'  I  send  you  a  minute  by  the  parties  in  the  submission  and 
judicial  references  between  Colonel  Gordon  and  you,  whicb  tbe 
arbiters  and  referees  considered  necessary  to  be  signed  and  g:iven 
in  before  they  issue  their  notes  in  the  accounting,  and  as  these 
notes  are  now  ready  to  be  issued,  I  will  thank  you  to  return 
the  miuute  signed  to-morrow  forenoon.  Mr  Bennett  has  taken 
a  copy  of  the  minute,  and  he  says  that  Colonel  Gordon  is  ready 
to  sign  it."  (Signed)        "  Adam  Smith." 

(Addressed)    "  James  John  Feaser,  Esq.,  W.S." 

"  Minute— 28/A  February  1833 The  parties,  considering 

that  the  arbiters  and  judicial  referees  hare  already  bad  a  great 
deal  of  trouble,  and  spent  much  of  their  time  in  considering 
the  claims  and  pleadings  of  the  parties,  and  making  notes  there- 
on, and  that  they  may  still  hare  a  good  deal  of  trouble  before 
pronouncing  their  decree-arbitral  or  award,  and  that  it  is  reason- 
able they  should  be  fully  remunerated  for  their  services,  and 
indemnified  for  the  time  bestowed  by  them  on  the  business;  the 
parties  therefore,  without  prejudice  to  the  legal  claims  of  the  ar- 
biters and  judicial  referees,  and  notwithstanding  of  any  law  or 
practice  to  the  contrary,  hereby  agree  and  bind  and  oblige  them- 
selves and  their  heirs  executors  and  successors,  jointly  and  seve- 
rally, to  make  payment  to  the  clerk  to  the  submission  of  the 
joint  expenses  of  the  subroi&sion  and  judicial  references,  and  of 
the  decree  or  decrees-arbitral,  or  award  interim  or  final,  which 
may  follow  thereon,  including  a  reasonable  and  proper  remunera- 
tion  to  the  arbiters  and  judicial  referees,  not  only  for  their  pro- 
fessional services  as  accountants,  but  for  tbe  time  and  trouble 
already  bestowed,  or  to  be  yet  bestowed  by  them,  in  the  whole 
matters  falling  under  the  submission  and  judicial  references,  and 
also  a  fee  to  any  oversman  who  may  be  appointed,  in  case  of  the 
arbiters  and  judicial  referees  differing  in  opinion,  and  fees  to 
counsel  who  may  be  consulted  by  the  arbiters  and  judicial  re- 
ferees, in  case  of  difficulty,  in  terms  of  the  submission,  reserving 
to  the  parties  severalty  such  claim  of  relief  as  may  be  found  due 
from  the  one  party  to  the  other,  for  the  whole  or  a  part  of  the 
said  expenses,  as  the  same  may  be  determined  in  th% course  of 
the  submission  or  judicial  references,  or  otherwise;  and  in  case 
any  difference  of  opinion  or  difficulty  should  occur  in  regard  to 
the  extent  of  the  remuneration  to  the  arbiters  and  judicial  re- 
ferees, or  oversman,  it  is  hereby  agreed  that  the  same  shall  be 
referred  to  the  Solicitor- General  for  the  time  being,  who  shall 
faave  power  to  fix  and  modify  the  same,"  fcc. 
(Signed)        '*  James  J.  Fbasbk. 

"  Ja9.  Bennett,  for  Colonel  Gordon, 
in  virtue  of  a  mandate  of  this  date." 

The  arbiters,  upon  the  minute  being  lodged,  proceed- 
ed with  the  submission  and  references,  and  pronounced 
a  decreet-arbitral  in  the  submission,  and  awards  in  the 
several  actions  submitted  to  them,  to  which  due  autho- 
rity was  afterwards  interposed  by  the  Court. 

The  present  action  of  declarator  was  now  brought 
by  the  pursuer,  to  have  the  whole  proceedings  under 
the  references  and  submission  declared  to  be  inept  and 
null,  on  the  ground  of  corruption ;  and  issues  having 
been  prepared  for  trying  the  case  before  a  jury,  at  the 
trial,  a  special  verdict,  embodying  the  facts,  was  agreed 
to  by  the  parties,  in  which  the  jury  say, 

"  that  if  the  Court  of  Session  shall  be  of  opinion  that  the  said 
arbiters,  or  either  of  them,  did,  in  point  of  law,  cootraiy  to 
their  or  his  duty  as  arbiters  or  arbiter,  wrongfully  and  corruptly 
exact  or  require  and  obtain  from  the  parties  to  the  said  submis- 
sion, the  said  writing  or  obligation,  dated  28th  February  1833, 
tben,  in  respect  of  the  matters  proven  before  them,  they  find 
for  the  pursuer.  But  if  the  Court  shall  be  0(  opinion  that  the 
said  defenders  did  not,  in  pdnt  of  law,  contrary  to  their  duty  as 


arbiters  or  arbiter,  wrongfully  and  corruptly  exact  or  require 
and  obtain  from  the  parties  to  the  said  submission,  the  said 
writing  or  obligation,  then  in  respect  of  the  sud  matters  proven 
before  them,  they  find  for  the  defenders." 

The  defenders  mainiained — That  all  that  was  done 
by  Mr  Cockburn,  was  to  propose  that  remuneration 
should  be  granted  to  the  arbiters,  as  reasonable,  and 
that  no  exaction  was  made :  That  this  proposal  was 
made  truly  at  the  first  meeting  of  parties  in  March 
1832$  and  in  a  case  of  alleged  corruption,  the  letters, 
proving  that  the  proposal  for  remuneration  was  made 
at  the  first  meeting,  must  be  looked  at,  and  that  these 
proved,  that  at  that  meeting  an  obligation  was  under- 
taken on  the  part  of  Colonel  Gordon  and  the  pursuer. 
The  minute  of  agreement  does  not  contain  power  to 
the  arbiters  to  fix  their  own  remuneration.     The  Soli- 
citor-General at  the  time  was  to  determine  this.     The 
arbiters  issued  several  awards,  but  none  for  their  re* 
muneration.     There  are  two  points  which  the  pursuer 
must  make  out,  in  order  to  succeed  in  his  reduction : 
\8ty  The  wrongful  exaction  of  the  minute  of  agree- 
ment ;  and,  2dy  That  such  exaction,  or  obtaining  it, 
was  done  corruptly.     In  this  argument,  a  Histinction 
may  be  drawn  between  the  judicial  references  and 
the  submission.     As  to  the  first,  it  is  sound  law  that 
arbiters  may  stipulate  for  remuneration,  and  if  that 
position  is  correct,  it  will  dispose  of  a  great  portion  of 
this  case.     The  arbiters  did  not  accept  of  the  submis- 
sion until  their  first  meeting  on  the  24th  March  1832, 
and  at  that  meeting  the  proposal  for  remuneration  was 
made.     The  judicial  references  were  kept  distinct  from 
the  arbitration,  and  were  accepted  subsequently  to  it. 
Indeed  there  was  no  special  acceptance  of  the  refer- 
ences, as  the  first  order  on  them  was  sufficient  for  that 
purpose.     Now,  it  lies  on  the  pursuer  to  prove  the 
fact,  that  the  arrangement  for  remuneration  was  made 
at  a  meeting  subsequent  to  the  first ;  for  he  maintains 
that  the  corruption  was  in  making  the  arrangement 
after  the  acceptanee.     Now  it  is  said,  it  is  only  the 
minute  of  February  1832  which  is  to  be  looked  at  in 
this  question ;  but  if  the  Court  are  satisfied  that  there 
was  a  valid  obligation  undertaken  between  the  parties 
at  their  first  meeting,  the  defenders  maintain,  that  a 
minute  subsequently  granted  in  terms  of  a  binding  ob- 
ligation  previously,   is  no  corruption.      Now,   it   is 
proved  that  Fraser,  the  pursder,  consented  to  the  ar- 
rangement (p.  28  of  special  verdict),  and  he  signed  the 
minute  in  terms  of  a  binding  obligation, — the  minute 
having  merely  reduced  the  previous  obligation  into  a 
ftMtn.     Now,  was  this  wrongfully  and  corruptly  exact- 
ed ?     If  the  minute  was  executed  in  implement  of  a 
legal  stipulation,  it  was  legally  done  and  not  wrong- 
fully, surely  not  corruptly.     As  to  the  judicial  refer- 
ences, therefore,  the  case  is  clear  of  difficulty.     As  to 
the  submission,  much  of  what  has  been  said  applies. 
In  a  submission  there  is  an  implied  condition  that  there 
shall  be  remuneration,  and  a  stipulation  may  be  made 
for  it.     Now,  is  there  any  thing  in  the  time  of  this  ob- 
ligation here  to  infer  corruption  ?     In  the  minute  the 
arbiters  have  no  power  to  fix  the  amount.     The  Soli* 
eitor-General  for  the  time  had  the  power.     There  is 
nothing  like  extortion  in  this.     Then  it  was  done 
openly,  in  presence  of  both  parties.     The  parties  im- 
mediately consented  to  it.    Look  to  the  time  at  which 
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it  was  done  in  the  submission.    The  proposal  was  made 
before  any  proceedings  were  had  in  the  submission: 
not  like  in  the  case  of  Blair  v,  Gib.    It  was  at  the  first 
meeting  of  the  arbiters.     If  it  could  be  done  before 
accepting,  it  could  be  done  before  they  began  to  act. 
This  is  nothing  to  infer  corruption.     Look  to  what 
was  really  done.    If  the  parties  had  voluntarily  made  a 
proposal  for  an  obligation  for  remuneration,  would  that 
have  tainted  the  arrangement?     Now,  Mr  Cockbum 
only  says,  remuneration  is  reasonable ;  and  upon  this 
the  parties  came  voluntarily  to  enter  into  the  agree- 
ment.    Is  this  corruption  ?  That  is  to  be  taken  in  con- 
nection with  the  time  at  which  the  thing  was  done. 
The  only  case  referred  to,  which  approximates  this,  is 
Blair  v.  Gib,  12th  January  1738;  Mor.  664.     The  in- 
terlocutor  in  that  case  bears,  bribery  and  corruption ; 
but  that  was  purely  on  corruption  and  bribery.    A  sti- 
pulation for  remuneration  pending  a  submission,  does 
not  infer  corruption :    Macallum,  &c.  v,  Laurie,  26th 
June  1810.     This  is  a  case  of  the  same  nature.    As  to 
the  effect  this  stipulation  could  have  had  in  influencing 
the  judgment  of  the  arbiters,  or  their  motives,  it  could 
have  had  done.    J£  an  arbiter  has  a  legal  right  to  insist 
against  both  parties,  he  is  in  a  more  favourable  posi- 
tion to  judge  impartially,  tlian  if  he  has  only  a  hope 
for  remuneration  which  he  cannot  enforce.  If  one  party 
pays  to  an  arbiter  a  reasonable  remuneration,  he  may 
insist  in  relief  against  the  other :  Edinburgh  Oil-Gras 
Co.  9.  Clyne's  Trustees,  6th  February  1835;  S.  and 
D.,  XIIL  414  ;  Scot  Jur.  VIL  p.  207.     Drummond 
V.  Leslie,  11th  March  1835;  S.  and  D.,  XIIL  684.    In 
looking  at  influence,  this  puts  an  arbiter  in  a  worse 
situation,  by  having  power  of  getting  from  one  party 
remuneration,  and  giving  that  party  his  right  to  relief 
against  the  other.     The  object  of  this  action  is  to  say 
that  the  mind  of  the  arbiters  has  been  corrupted,  not 
on  the  ground  of  any  illegal  conduct  on  the  part  of  the 
arbiters:  Jack  v.  Cramond,  6th  March  1777.     Mont- 
gomery, 13th  June  1793» — all  which  were  decided  on 
the  ground  that  the  arbiters  embodied  in  their  award 
a  finding  for  expenses  by  mistake.     This  only  afforded 
ground  for  reducing  as  to  that  part  of  the  award;  for 
they  may  have  done  what  was  illegal,  though  not  what 
was  corrupt,  which  is  the  case  alleged  here. 

The  pursuer  iTMim/at^seti — The  question  is  not  here 
as  to  motives,  but  in  point  of  law  alone.  The  exaction 
or  stipulation  is  held  proved,  and  the  question  is,  was 
it  wrongfully  and  corruptly  exacted  in  point  of  law  ? 
There  was  either  a  stipukition  at  the  outset,  upon  which 
the  arbiters  agreed  to  act  or  not,  and  that  should  have 
been  put  to  Uie  jury.  Is  this  Court  entitled  to  draw 
the  inference  from  the  combined  facts?  The  refer- 
ences and  submission  were  parts  of  one  contract.  The 
reference  in  the  submission  was  meant  to  be  a  general 
reference.  The  submission  was  not  an  independent 
agreement  separate  from  the  judicial  references.  The  ac- 
ceptance of  the  submission  was  the  acceptance  of  the  re- 
ferences, and  the  submission  embraced  aJl  questions,  and 
the  actions  between  the  parties.  The  minute  of  refer- 
ence is  the  foundation  of  the  submission.  At  the  date  of 
acceptance  of  the  submission,  there  was  no  stipulation 
for  remuneration :  there  was  no  such  condition.  But  it 
has  been  said,  the  arbiters  were  employed  as  professional 
men,  and  could  insist  on  security  for  remuneration • 


There  is  no  such  doctrine  in  the  law  of  Scotland  in 
regard  to  the  irresponsible  oflice  of  arbiters.     Is  this 
a  fitting  and  decent  provision  ?     Parties,  afler  submit- 
ting, are  in  the  hands  of  the  arbiters,  and  in  the  drea<i 
of  the  arbiters.     It  is  corrupt  for  an  arbiter  to  look  to 
emolument.    It  taints  the  minds  of  arbiters.    Astipula- 
tion for  payment,  before  a  submission  is  accepted,  is  an 
agreement  of  parties  not  in  the  power  of  the  arbiters. 
A  stipulation  afler  acceptance,  is  when  parties  are  in  the 
power  and  dread  of  the  arbiters.    The  case  of  Macadlum 
referred  to,  was  a  reference  of  measurers  to  measurers, 
as  to  a  certain  quantity  at  certain  rates.    All  questions 
of  law  may  emerge  in  questions  of  accounting.     The 
onus  is  on  the  defenders  to  make  out  the  date  of  the 
agreement.    Their  case  is  founded  on  its  date.    If  there 
was  an  acceptance  before  the  conversation,  what  sig- 
nifies the  conversation.    Could  a  verbal  stipulation  pre- 
viously, be  legally  made  effectual  after  acceptance? 
The  question  is,  was  this  wrong  in  point  of  law  ?     It 
was  a  corrupt  compulsitor  for  Mr  Cockbum  to  write 
that  Colonel  Gordon's  agent  had  taken  a  copy  of  the 
agreement,  and  Fraser  was  to  sign  it  to-morrow.     The 
case  is  the  same  as  that  of  Blair,  with  this  difference, 
which  makes  this  case  worse  than  Blair's,  that  the  pro- 
posed decreet  in  this  was  signed,  and  could  not  be  altered : 
Mor.  664,  Blair  v.  Gib.  Elchies,  Arbitration,  3.    See  £^- 
chies'  Notes.  Payment  of  a  gratuity  there,  was  held  legal 
bribery  and  corruption — (Session  Papers  in  Elchies). 
As  to  the  stipulation  about  the  submission  to  the  So- 
licitor-General, that  was  exacting  security  for  an  hono- 
rary to  be  fixed  by  a  submission,  within  a  submission. 
The  pursuer's  pleas  therefore  are :  1 .  An  arbiter  cannot 
prosecute  for  his  fee.    2.  He  cannot  secure  his  payment 
by  withholding  the  decreet-arbitral.     3.  Any  compul- 
sitor to  secure  payment  by  the  arbiter  is  as  fatal  as 
withholding  the  decree.    4.  The  character  of  referees 
is  insepaiable  from  that  of  arbiters.    5.  If  it  is  corrupt, 
after  a  judicial  reference,  for  one  party  to  pay  a  fee  to 
the  referee,  and  get  back  the  half  from  the  other,  it 
was  more  unjustifiable,  if  the  law  so  apportioned  it,  in 
the  arbiter  to  stipulate  for  his  fee,  assuming  the  deci- 
sion in  Blair's  case  to  be  right.     But  it  was  said,  the 
demand  for  payment  was  for  professional  employment 
This  is  not  reconcileable  with  the  doctrine  of  the  law 
of  Scotland.     Kennedy's  case  is  directly  in  point,  20th 
January  1819-     The  same  general  principle  was  also 
held  in  Macallum's  case.     The  defenders'  case  here  is 
founded  entirely  on  specialties,  and  unfounded. 

The  defenders  replied — There  is  no  moral  taint  al- 
leged here,  but  legsd  corruption  only.  Now,  it  must 
be  made  out,  not  only  that  the  conditions  of  stipulation 
could  not  be  enforced,  but  that  it  was  legally  corrupt. 
We  are  entitled  to  look  to  the  facts,  and  to  draw  the 
inference  in  point  of  law.  The  minute  is  not  to  im- 
plement any  decree  of  the  arbiters  for  remuneration, — 
it  is  merely  to  pay  general  expenses.  No  decemiture 
was  given  by  the  arbiters  for  their  expenses,  and  it 
was  not  intended  they  should  see  the  circun^tances  in 
which  the  minute  was  obtained.  The  conversation  of 
Jamieson  was  before  any  claim  was  lodged.  The  law  will 
justify  such  a  stipulation,  though  it  will  not  sustain  it  as 
a  perfect  legal  obligation.  If  the  defenders  were  corrupt 
in  what  they  did  as  arbiters,  the  same  applies  equally 
to  what  they  did  as  referees.     The  greater  part  of  their 
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duty  was  as  judicial  referees,  very  little  as  arbiters 
under  the  submission.  Suppose  there  had  been  no 
submission,  the  conduct  of  the  judicial  referees  was 
quite  correct,  and  are  they  to  be  thought  pure  referees 
and  corrupt  arbiters  ?  The  case  is  not  to  be  considered 
apart  from  the  circumstances.  The  Court  is  not  called 
on  to  support  the  antecedent  obligation  to  grant  the 
minute,  but  to  look  at  the  circumstances  in  which  the 
minute  was  granted,  and  on  the  fact  of  professional  men 
stipulating  before  the  claims  of  parties  were  lodged ; 
and  the  minute  they  took,  was  much  less  favourable 
than  what  the  parties  offered  at  first.  The  parties  here 
were  legal  accountants,  and  entitled  to  remuneration  as 
much  as  mercantile  accountants.  It  is  a  question  of 
professional  remuneration — ^mere  remuneration  by  ho- 
noraries.  The  defenders  need  not  discuss  the  policy 
of  law ;  but  they  would  fear  no  bad  example  from  this 
case,  and  no  corruption.  The  responsibility  from  the 
charge  being  made  legal,  is  stronger,  both  legally  and 
morally,  than  if  such  had  not  been  stipulated.  It  is 
from  this  consideration  the  law  has  not  condemned  a 
stipulation  by  an  arbiter  for  remuneration. 
On  advising, 

Lord  Justice-  Clerk This  cause,  which  has  been  fully  argued, 

is  important,  and  attended  with  important  consequences  to  the 
law.  This  is  not  a  special  case,  but  a  special  verdict,  in  which 
certain  facts  have  been  found  established,  and  the  jury  have  left 
it  to  the  Court  to  apply  the  law.  I  agree  with  Mr  Fraser's 
counsel,  that  we  are  not  to  draw  inferences,  but  must  take  the  facts 
as  presented  to  us.  If  the  &cts  had  not  been  ascertained  with 
sufficient  precision,  it  would  be  competent  for  us  to  try  the  case 
over  again.  There  is  nothing  to  prevent  us  coming  to  the  opi- 
nion, that  what  was  done  >K'as  done  corruptly.  But  I  cannot 
arrive  at  the  conclusion,  that  what  the  arbiters  did  was  done 
corruptly,  either  legally  or  morally.  I  do  not  think  Blair's 
case  applies  to  the  present.  For  there,  an  arbiter  had  lent  him- 
self to  one  of  the  parties.  Besides,  the  agreement  here  had 
been  made  before  any  material  step  was  taken.  The  arbiters  did 
not  issue  their  notes  till  after  the  agreement  was  entered  into. 
I  adopt,  then,  as  the  ground  of  my  opinion,  the  words  of  Lord 
Justice-Clerk  Miller,  in  the  case  of  Jack  v.  Cramond,  reported 
by  Lord  Hailes,  4th  March  1777,  where  be  says:  *'  I  cannot 
say  that  this  was  a  corrupt  bargain,  when  it  does  not  appear 
that  the  arbiters  meant  to  take  any  undue  advantage."  Here 
then  there  was  no  dcceriiiturc, — nothing  done  in  consequence 
of  any  thing  agreed  to  corruptly.  In  the  form  in  which  the 
case  is  presented  to  us,  then,  I  think  the  verdict  must  be  for  the 
defenders. 

Zord  GlenJee. — I  am  inclined  to  view  this  case  in  the  same 
way  as  if  this  had  been  a  reduction  of  the  decreet-arbitral.  We 
must  hold  the  pronouncing  of  the  decree  to  be  part  of  the  evi* 
dcnce  in  support  of  the  pursuer's  plea,  that  that  decree  was 
pronounced  corruptly.  Now,  if  we  had  been  in  a  reduction  of 
the  decree,  I  could  have  had  no  earthly  doubt  about  sustaining  it; 
and  there  are  a  variety  of  decisions  upon  which  it  could  be  sup- 
ported. There  was  no  decision  of  any  thing  by  the  arbiters  in 
favour  of  themselves.  There  have  been,  indeed,  stronger  cases, 
such  as  that  of  Ralston,  where  there  was  no  stipulation  either 
before  or  after  acceptance,  but  there  was  a  decision  in  favour  of 
the  clerk  for  his  fee.  That  was  a  strong  case.  But  the  Court 
was  satisfied  the  arbiter  had  been  guilty  of  a  blunder ;  but  with 
respect  to  the  rest  of  the  decreet,  held  that  although  part  of  it 
was  ultra  vires,  it  might  subsist  as  to  the  rest,  and  it  was  sus- 
tained as  betwixt  the  parties.  I  was  at  the  time  puzzled  as  to  the 
difference  betwixt  a  stipulation  made  before  and  af^er  acceptance, 
and  I  am  sensible  that  cases  may  present  themselves  seriously  in 
a  different  aspect  in  that  respect.  There  are  decisions  which 
find  the  taking  of  an  obligation  to  pay,  or  taking  payment  of  the 
expenses  from  one  of  the  parties,  and  banding  the  decree  over  to 
iiim,  to  be  corrupt,  so  as  to  rcudei  the  whole  proceeding  void. 


It  becomes  a  question  of  circumstances,  how  far  the  taking  of 
the  minute  here,  after  acceptance,  voided  the  procedure.  It  is 
difficult  to  see  a  solid  distinction  betwixt  taking  the  minute 
afterwards,  or  in  the  deed  of  submission.  I  cannot  say  that  the 
mere  fact  of  taking  it  after,  is  sufficient  to  infer  corruption. 
The  decision  of  the  First  Division  in  Baillie  and  Rogers  v.  Pol- 
lock, 18th  May  1829,  strengthens  my  opinion,  that  as  the  ar- 
biters have  done  nothing  in  the  way  of  fixing  their  remunera- 
tion, in  consequence  of  the  minute,  we  are  not  entitled  to  touch 
the  decreet-arbitral.  Besides,  I  am  inclined  to  think  Fraser  is 
barred  personali  exceptione  from  challenging,  as  corrupt,  a 
minute  to  which  he  was  a  party,  and  to  which  be  did  not 
object.  I  heard  with  some  surprise,  the  account  which  Fraser 
himself  gave  of  the  minute  of  agreement.  He  says  he  was 
much  surprised  at  what  the  arbiters  did,  and  says  that  he  applied 
to  the  clerk  for  a  sight  of  the  notes,  but  was  refused  them.  If 
Fraser  had  got  a  sight  of  the  notes,  and  had,  in  consequence  of 
what  he  saw  there,  signed  the  minute  of  agreement,  I  am  afraid 
that  Colonel  Gordon  would  have  had  a  good  deal  to  say  on  the 
ground  of  corrupdon.  As  nothing  in  the  shape  of  remuneration 
to  themselves  has  been  enforced  by  the  arbiters,  I  am  not  dis- 
posed to  interfere. 

■  Lord  Medwyn  concurred  in  holding  that  the  verdict  must  be 
applied  in  favour  of  the  defenders. 

Lord  Meadowbank  not  having  been  present  at  the  hearing, 
gave  no  opinion. 

The  Court  pronounced  the  following  interlocutor : 

"  The  Lords  having  heard  counsel  on  the  special  verdict,  Id 
respect  the  defenders,  Thomas  Guthrie  Wright,  and  the  de- 
ceased Patrick  Cockburn,  did  not,  in  point  of  law,  contrary  to 
their  duty  as  arbiter  or  arbiters,  wrongfully  and  corruptly  exact, 
require,  and  obtain  from  the  parties  in  the  said  submission,  the 
writing  or  obligation,  dated  28th  February  1833,  referred  to  in 
this  process.  Find  that  the  said  verdict  should  be  entered  up 
for  the  defenders." 

Act,  Dean  of  Faculty  (Hope),  P.  Robertson ;  Party  Agent, 
— Alt,  for  arbiters,  Solicitor-General  (Rutherfurd),  Ad.  Ander- 
son ;  James  Nuirne,  W.S.,  Agent. — For  Colonel  Gordon,  Ivory. 
— [J.D.M.1 

SUiMmf  1838. 

FiEST  Division (G.D.F.) 

No.  204. — George  WAiiLACE,  Pursuevy  v.  William 
Douglas  and  Others,  Defenders. 

Jury  Cause — Bill  of  Exceptions — Contract — Solidum  et  pro 
rata — Liability  of  Members  of  a  Secession  Congregation  for 
Erection,  &c.  of  Chapel — At  a  public  meeting,  it  was  agreed 
to  erect  a  chapel  and  form  a  congregation  in  connection  with 
the  United  Associate  or  Burgher  Secession.  In  furtheremce 
of  that  object  the  meeting  named  a  committee  of  managementy 
who  contracted  with  a  builder  for  the  chapel.  The  buUder 
brought  an  action  for  payment  of  a  balance  of  the  contract 
price  against  the  committee  and  the  constituents  of  the  com» 
mittee,  and  also  against  sitters  and  communicants  in  the  church* 
In  the  preparation  of  the  cauu,  it  was  ruled  by  the  Lord  Or-' 
dinary,  and  acquiesced  in  by  the  parties,  "  that  all  the  mem" 
bers  of  the  committee  of  management  of  the  PortobeUo  United 
Associate  Secession  congregation,  from  the  period  when  the 
pursuer  was  employed  to  Jit  up  the  temporary  meeting-homse, 
or  who  became  members  of  the  committee  between  that  period 
and  the  time  when  the  new  chapel  wae  taken  possession  of  by 
the  congregation^^nd  all  persons  who  were  not  merely  hearers 
or  communicants  in  the  meeting-house  or  the  chapel,  but  were 
members  of  the  said  United  Associate  Secession  congregation 
during  the  said  period — are  liable  to  the  pursuer  in  payment 
of  the  work  duly  and  properly  executed  by  him,  m  terms  of  his 
agreements  or  contracts  with  the  committee."  The  case  honing 
gone  to  a  jury  on  an  issue  ofresting-owing,  the  presiding  Judge, 
sustaining  an  objection  stated  by  certain  of  the  defenders  at 
the  trial,  ruled,  that  unless  it  could  be  proved  that  they  had 
been  regularly  admitted  to  the  congregation  in  question,  accord' 
ing  to  the  ecclesiastical  forms  prescribed  by  that  body,  they 
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could  m)t,  as  mewtbera,  be  held  ciuUfy  responnble  to  the  pur^ 
suer.  The  jury  having  found  for  the  defenders^  the  Courts 
on  a  bill  of  exceptione  for  the  pursuer  as  to  the  law  in  the 
charge,  allowed  the  exception^  and  granted  a  new  trial:  the 
medium  being,  that  by  the  sound  construction  of  the  rule  laid 
down  by  the  Lord  Ordinary ,  it  was  only  titters  or  communis 
cants  merely,  who  were  to  be  excluded  from  liabUityf  and  not 
parties  who  were  the  constituents  of  the  committee  of  manage^ 
ment,  or  behaved  themselves  as  members, — Obiter,  TTiat  in  a 
question  of  this  nature,  civil  responsibUity  cannot  be  ajffectedby 
the  rules  of  any  such  body,  nor  is  the  pAUc  hound  to  hnow  of 
the  existence  of  such  rules. 

Proof Evidence-^ Witness — A  person  who  had  been  cited  as  a 

defender  in  an  action  for  payment,  had  allowed  decree  in  absence 
to  pass  against  him.  Hie  case  having  been  sent  to  a  jury,  this 
defender  was  adduced  by  the  pursuer  eu  a  witness ;  tmd  before 
putting  him  on  oath,  he  was  discharged  by  the  pursuer  of  all 
claim  under  the  action  or  decree^^Held  that  he  was  inadmis* 
nble,  in  respect  that  the  discharge  amounted  to  a  good  deed 
and  reward :  the  medium  being,  that  the  witness  ought  to  have 
been  discharged  previous  to  being  adduced. 

In  the  beginning  of  t\\e  year  1 824,  a  number  of  the 
inhabitants  of  Portobello  met  to  form  a  congregation 
in  commnnion  with  the  United  Associate  or  Burgher 
Secession,  and  for  that  object,  to  take  steps  for  the 
erection  of  a  chapel,  and  the  appointment  of  a  pastor. 
A  number  of  meetings  were  held,  having  in  view  that 
object ;  and  the  persons  desirous  of  joining  the  body 
were,  alter  the  usual  formalities,  congregated  by  Dr 
Jameson  and  Dr  Brown,  two  clergymen  of  their  own 
persuasion.  The  congregation  acted  by  a  committee 
of  management.  Orders  were  issued  for  the  repair  of 
their  temporary  place  of  meeting,  and  subsequently 
for  the  feuing  of  a  piece  of  ground  whereon  a  chi4>el 
was  proposed  to  be  erected.  Wallace  executed  the 
repairs  of  the  temporary  meeting-house,  which  amount- 
ed to  the  sum  of  £11.  3.  4.,  and  was  afterwards,  on 
advertising  for  estimates,  preferred  to  erect  the  chapel 
at  the  contract  price  of  £1733.  His  offer,  which  was 
made  by  missive,  was  formally  accepted  by  Robert 
Gray,  president  of  the  committee  of  management,  on 
behalf  of  himself  and  others,  members  of  Uie  commit- 
tee. The  chapel  was  built  according  to  plan*  and  spe- 
cification, under  the  superintendence  of  Gray,  the  ar- 
chitect for  the  chapel,  who  was  further  appointed  to 
oversee  the  progress  of  the  work.  The  building;,  alter 
an  inspection  by  a  Mr  Wighton,  architect,  on  the  part 
of  the  congregation,  was  taken  off  Wallace's  hands, 
and  he  received  the  sum  of  £1345  in  part  payment  of 
the  price,  and  the  balance  of  £388  remained  unpaid, 
awaiting  the  result  of  a  dispute  as  to  the  sufficiency  of 
the  building,  and  its  due  completion  by  the  time  spe- 
cified in  the  contract.  Wallace,  besides,  executed  some 
extra  work  which  had  been  suggested  as  necessary  by 
the  inspector  for  the  congregation,  and  for  which  a 
sum  of  £44  was  claimed. 

On  the  completion  of  the  chapel,  or  nearly  so,  a  call 
was  signed  by  a  numerous  body  of  persons  to  the  Rev. 
Mr  W.  C.  Arneill  to  be  their  clergyman.  It  was  dated 
18th  August  1825,  and  was  signed  by  forty-two  per- 
sons in  presence  of  Dr  Brown,  the  moderator  of  the 
Secession  Presbytery,  who  congregated  this  new  body, 
and  in  presence  of  two  witnesses,  defenders  to  the  ac- 
tion ;  seventy-five  other  persons  signed  in  presence  of 
two  elders,  idso  defenders ;  and  the  paper  having  the 
signatures  on  it,  bore  to  be  "  an  adherence"  to  the 


call.  It  was  pasted  and  attached  to  the  principal  sheet 
embodying  the  call.  Among  these  last  were  a  mother 
and  daughters  of  the  name  of  Davidson,  and  a  Mr  Ro- 
bertson. The  call  ran  in  the  name  of  '*  the  under- 
signed elders  and  members  of  the  United  Secession 
Congregation  at  Portobello,"  and  they  bound  them- 
selves in  a  suitable  maintenance  to  the  person  called  by 
them. 

The  action  was  originally  directed  against  a  great 
number  of  individuals,  comprehending  not  only  mem- 
bers of  committee,  but  persons  who  had  either  fre- 
quented meetings  in  relation  to  the  chapel,  or  were 
attached  to  the  body  by  attending  service,  or  partici- 
pating in  the  ordinances  of  religion.  Appearance  was 
made  by  upwards  of  thirty ;  and  among  others,  by  the 
defender  Dickson,  a  builder  in  Portobello,  and  by 
Alexander  Robertson,  corn-merchant,  Joppa,  and  Mrs 
Davidson,  Portobello,  and  her  daughters.  Tlie  defen- 
ders gen&My pleaded^!,)  their  non-liability,  in  re- 
spect either  that  they  never  contracted  with  Wallace, 
and  were  not  of  the  comnuttee ;  (2.)  they  never  autho- 
rised the  president  of  the  committee  to  contract ;  (3.) 
the  taking  seats  in  the  chapel,  or  becoming  members 
for  spiritual  purposes,  incurred  no  liability  for  the  erec- 
tion of  a  chapel  to  which  they  were  no  parties  ;  (4.) 
that  they  were  not  members  of  the  PortobeQo  csongre- 
gation ;  or,  (5.)  that  though  some  of  them  attended 
meetings,  and  took  an  interest  in  the  aflBeiirs  of  the  con- 
gregational union,  they  never  interfered,  either  with 
the  repairing  of  the  temporary  meeting-house,  ch*  with 
the  erection  of  the  chapel. 

The  pnrsvLer  pleiMded  (1.)  That  the  defenders  who 
contracted,  were  conjunctly  and  severally  liable :  (2.) 
That  they  were  so,  in  respect  the  work  was  executed 
under  their  express  or  implied  authority,  or  at  least  for 
their  behoof  as  members ;  and,  (3.)  That  though  some 
of  the  defenders  could  show  that  they  did  not  become 
members  till  after  the  chapel  had  been  completed,  still 
they  would  be  liable  for  the  balance  due  for  the  woi^ 
as  members,  in  having  benefited  by  the  pursuer's  out- 
lay and  labour. 

In  the  preparation  of  the  cause,  Lord  Corehouse 
found,  1 1th  March  1831, 

**  That  all  the  members  of  the  committee  of  management  of  the 
Portobello  United  Associate  Seoeiaioii  Congregation,  firom  the 
period  when  the  pursuer  was  employed  to  fit  np  the  tempormrj 
meeting-house,  or  who  became  members  of  the  committee  b^ 
tween  that  period  and  the  time  when  the  new  chapel  was  taken 
possession  of  by  the  congregation,  and  all  persons  who  were 
not  merely  hearers  or  communicants  in  the  meeting-house  or 
the  chapel,  but  were  members  of  the  said  United  Associate 
Secession  Congregation  during  the  said  period,  are  liable  to  the 
pursuer  in  payment  of  the  work  duly  and  properly  executed  by 
him,  in  terms  of  his  agreements  or  contracts  with  the  commit- 
tee." 

The  pursuer  acquiesced  in  Lord  Corehonse'a  judg- 
ment ;  and  it  formed,  as  the  law  of  the  case,  the  pre- 
fatory admission  to  the  issues  which  were  now  sent  to 
trial.    The  issues  were  in  these  terms : 

"  I.  Whether,  in  the  years  1824  and  1^25,  the  pursuer  was 
employed  to  erect,  and  did  erect,  a  chapel  at  Portobello,  in  the 
county  of  Edinburgh,  for  the  United  Associate  Secession  Cm- 
gregation,  at  the  price  of  £1733,  to  be  paid  b^  instalments?  and 
whether  the  defenders,  or  any  of  them,  are  indebted  and  rest- 
ing-owing  to  the  pursuer  in  the  sum  of  X368,  as  the  balance  of 
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the  expense  of  erecting  the  said  chapel,  and  of  the  sum  of  £46. 
6s.  4^d.  for  extra  work,  or  of  any  part  of  the  said  sums,  with 
interest  on  the  said  sum  or  sums  ? 

**  II.  Whether,  in  the  year  1824,  the  pursuer  was  employed 
to  fit  up,  and  did  fit  up,  a  temporary  place  of  worship  for  the 
congregation  aforesaid  ?  and  whether  the  defenders,  or  any  of 
them,  are  indebted  and  retting-owing  to  the  pursuer  in  the  sum 
of  £1 1.  3.  4.,  or  any  part  thereof,  with  interest  thereon,  as  the 
the  expense  of  fitting  up  the  said  place  ?*' 

The  case  was  sent  to  a  jury,  and  came  on  for  trial 
on  6th  January  1836  (suproy  Vol,  VIII.  p.  124),  when, 
owing  to  an  objection,  founded  on  an  informality  in 
point  of  documentai'y  evidence,  being  sustained  by  the 
Court,  the  pursuer  abandoned  his  case.  On  19th  Fe- 
bruary 1836  (supra,  Vol.  VIII.  p.  252),  the  Court 
granted  a  new  trial,  which  took  place  on  17th  March 
thereafter,  {supraj  Vol.  VIII.  p.  315,  where  see  the 
charge  of  the  presiding  Judge).  By  the  bill  of  excep- 
tions it  appeared  that  the  presiding  Judge  charged  the 
jury  to  the  following  effect  on  the  law  of  the  case,  as 
arising  out  of  the  interlocutor  of  Lord  Corehouse: 
That  under  the  interlocutor  of  Lord  Corehouse,  it  was 
necessary  for  the  pursuer,  in  order  to  establish  his  case 
as  against  all  and  each  of  the  defenders,  to  prove  that 
they  respectively  were,  within  the  period  mentioned  in 
the  interlocutor,  members  of  the  congregation,  duly 
and  regularly  admitted  according  to  the  form  and  rules 
of  the  Secession  Church,  of  which  the  congregation 
formed  a  part.  And  further,  that  if  the  jury  believed 
it  to  have  been  proved  in  point  of  fact,  on  the  part  of 
certain  of  the  defenders,  that  they  were  members  of 
another  congregation  during  the  time  aforesaid,  and 
could  not,  according  to  the  ecclesiastical  rules  of  the 
Secession  Church,  be  ecclesiastically  constituted  mem- 
bers of  the  congregation  at  Portobello  until  they  were 
loosed  and  released  from  the  other  congregation  of 
which  they  were  members,  then  the  jury  was  bound 
to  hold,  in  point  of  law,  that  persons  so  ecclesiastically 
disqualified  from  being  members  of  the  congregation 
in  question,  could  not,  under  the  sound  and  just  con- 
struction of  the  interlocutor  of  Lord  Corehouse,  be 
held,  as  members  of  the  congregation,  civilly  respon- 
sible to  the  pursuer,  and  liable  under  the  issues. 

The  pursuer  excepted,  that  persons  not  proved  to 
be  members  of  the  associate  body,  according  to  the 
ecclesiastical  law  of  that  Secession  Church,  could  not 
be  held  as  members  under  the  interlocutor  of  Lord 
Corehouse,  and  maintained  that  he  was  not  bound  to 
establish  that  the  defenders  had  been  duly  admitted 
members  of  the  Portobello  congregation,  according  to 
the  rules  of  the  Secession  Church ;  and  that  any  eccle- 
siastical irregularity  in  the  admission  of,  or  ecclesias- 
tical disqualification  affecting  all  or  any  of  the  defen- 
ders as  members,  did  not  relieve  them  from  their  civil 
responsibility  to  the  pursuer,  and  was  insufficient  in 
law  to  deprive  him  of  the  benefit  of  a  verdict;  and 
that  there  was  sufficient  proof  of  membership  against 
the  defenders  to  establish  a  civil  responsibility,  and  to 
render  them  liable  under  the  issues. 

Thereafter  (on  29th  June  1836,)  the  pursuer  moved 
the  Court  for  a  new  trial. 

P.  Robertson,  in  showing  cause,  stated  the  facts  of 

the  case  shortly,  as  they  came  out  in  evidence.     The 

claim  by  the  pursuer  embraced  two  particulars :  ( 1  •) 

one  is  for  fitting  up  the  temporary  meeting-house;  and, 
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(2.)  another  for  the  balance  of  the  price  contracted  for 
building  the  chapel.  The  defenders,  Douglas  and 
others,  were  present  in  the  temporary  meeting-house, 
and  there  were  writings  by  Douglas  in  reference  to 
the  fitting  up  of  that  place.  In  reference  to  the 
chisel,  and  in  August  1824  before  the  chapel  was 
erected,  estimates  were  proposed  to  be  taken  in  for  its 
erection.  The  minutes  of  that  meeting  were  in  the 
hands  of  Douglas.  At  that  time  no  congregation  was, 
as  is  termed,  congregated.  There  was  no  kirk-session 
having  a  moderator ;  there  was  no  means  of  induct- 
ing members ;  and  there  was  no  vestige  of  the  ma- 
chinery equipollent  to  what  the  body,  with  which  these 
defenders  were  connected,  considered  necessary  for 
the  proper  subsistence  of  their  form  of  worship;  and  no 
congregation  was  duly  sanctioned  till  the  10th  or  12th 
August  1824.  In  October  1824  the  form  of  congre- 
gating was  solemnized.  Still  no  pastor*  was  settled  ; 
but  in  that  state  of  matters  the  pursuer's  estimate  for 
erecting  the  chapel  was  received  and  accepted.  He 
accordingly  built  the  chapel,  and  when  finished,  it  was 
approved  of;  yet  no  minister  had  been  called  in  to 
officiate  in  the  place  of  worship.  It  was  for  the  ba- 
lance of  that  contract  price  for  the  building  the  pur- 
suer brought  forward  his  claim.  In  August  1825,  a 
call  was  made  to  Mr  Ameill  to  officiate  as  clergyman. 
The  terms  of  the  call  to  Mr  Arneill  were  very  import- 
ant. After  introducing  the  subject,  it  proceeded, 
<<  We,  the  undersigned  elders,  and  other  members  of 
the  United  Secession  Congregation  of  Portobello, 
taking  into  our  serious  consideration  our  destitute  cir-» 
cumstances  through  the  want  of  a  fixed  pastor  among 
us,  and  being  fully  assured,  both  by  good  information 
and  our  own  experience,  of  the  piety,  literature,  pru- 
dence, and  other  ministerial  qualifications  of  you,'' 
*'  we  do  hereby  heartily  invite,  call,  and  entreat  you  to 
take  the  oversight  of  our  souls,  and  to  execute  all  the 
parts  of  the  pastoral  office  among  us ;  and  upon  your 
accepting  of  this  our  call,  we  promise  you  all  dutiful 
respect,  subjection,  and  encouragement  in  the  Lord, 
together  with  a  suitable  maintenance ;"  and  in  August 
1 825,  after  the  call,  which  was  signed  by  all  of  the  de- 
fenders, was  accepted  by  Ameill,  the  building  was 
taken  off  the  pursuer's  hands.  The  action  which  the 
pursuer  brought  for  the  expense  of  the  temporary 
meeting-house,  and  for  the  balance  of  the  contract 
price,  was  met  by  various  pleas,  but  not,  however,  by 
the  plea,  that  the  defenders,  not  being  ecclesiastical 
members  of  that  congregation,  duly  admitted  by  the 
rites  corresponding  to  their  particular  sect,  could  not 
be  made  liable  for  the  claim.  Indeed  it  was  admitted 
by  D.  Sinclair,  J.  Thomson,  Andrew  Ramage,  Thomas 
Darling,  and  James  Chisholm,  that  **  they  were  mem- 
bers of  the  congregation  during  the  period  the  chapel 
was  building,  or,  at  least,  before  it  was  finished,"  (see 
answers  for  second  class  of  defenders.)  This,  to  all 
intents  and  purposes,  was  an  admission  of  membership, 
which  ought  to  have  rendered  them  liable  for  the  cost 
of  a  building  which  was  erected  during  the  time  they 
admitted  they  were  members,  and  authorised  by  their 
committee.  The  presiding  Judge,  however,  charged 
otherwise,  and  the  verdict  of  the  jury  was  for  the  de- 
fenders, proceeding  on  the  principle,  that  the  pursuer 
had  failed  to  establish  that  the  defenders  were  proper 
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ecclesiastical  members  of  the  Secession  Church  with 
ivhich  they  were  in  communion.     This  was  in  accord- 
ance with  the  position  maintained  at  the  trial  by  a 
class  of  defenders,   headed  by  Robertson.     He  ar- 
gued, that,  being  a  member  of  Dr  Black's  congrega- 
tion at  Musselburgh,  not  disjoined  by  the  due  and  ne- 
cessary solemnity  on  entering  a  new  congregation,  he 
was  not  liable  qua  member  of  the  Portobello  chapel 
for  the  claim.     Had  there  been  any  plea  on  record  to 
that  effect,  such  an  argument  might  have  aided  him, 
but  there  was  no  such  plea.     The  facts  stated  by  the 
defenders  might  have  raised  the  question,  but  it  never 
was  agitated  in  such  a  shape,  and  no  plea  to  that  effect 
was  put  on  record.     It  was  never  before  Lord  Core* 
house  in  framing  the  ground-work  of  the  issues  of 
resting-owing  which  were  sent  to  trial.     His  interlo- 
cutor embraced  no  principle  of  the  sort.     Now,  the 
Presiding  Judge  at  the  trial  charged  the  jury  to  the 
following  effect :  (quoted  above.)     To  this  part  of  the 
charge  the  pursuer  generally  excepted,  and  maintained 
that  he  was  not  bound  to  establish  that  the  defenders 
had  been  duly  admitted  members  of  the  Portobello 
congregation,  according  to  the  rules  of  the  Secession 
Church ;  and  that  any  ecclesiastical  irregularity  in  the 
admission  of,  or  ecclesiastical  disqualification  affecting 
all  or  any  of  the  defenders  as  members,  did  not  relieve 
them  from  their  civil  responsibility  to  the  pursuer,  and 
was  insufficient  in  law  to  deprive  him  of  the  benefit  of 
a  verdict;  and  that  there  was  sufficient  proof  of  mem- 
bership against  the  defenders,  to  establish  a  civil  re- 
sponsibility, and  to  render  them  liable  under  the  issues. 
Put,  then,  the  case  which  happened  in  this  instance, 
that  at  the  time  there  was  no  regular  ecclesiastical 
congregation  at  PortobeUo,  no  kirk-session,  and  no 
means  of  induction,  and  no  minister,  and  even  no  pas- 
tor called,  that  a  person,  such  as  one  of  the  defenders, 
became  a  member  of  what  is  denominated  the  congre- 
gation at  Portobello,  attended  meetings  in  relation  to 
fitting  up  a  temporary  meeting-house,  and  business 
meetings  of  the  body,  and  signed  minutes,  took  in  esti- 
mates for  building  a  chapel,  with  the  view  of  a  regu- 
larly congregated  congregation  attending  there,  could 
it  be  any  competent  defence  to  an  action  for  the  price 
of  the  work  so  contracted  for,  that  he  was  not,  in  the 
eye  of  the  Secession  Church,  a  regular  ecclesiastical 
member  ?     Has  the  question  of  civil  liability  fpr  a 
debt  such  as  that,  aught  to  do  with  the  internal  eco- 
nomy and  ecclesiastical  polity  of  the  body  of  which  he 
is  a  member?     Does  the  law  ever  consider  such  a 
principle  ?     Suppose  the  Pope  passed  a  bull,  loosening 
certain  persons  in  this  country  from  the  church,  who 
had  disobeyed  the  church  ritual,  would  the  Court  listen 
to  the  bull  as  any  argument  against  their  liability  for  a 
civil  contract  ?     Civil  ability  cannot  be  affected  by  ec- 
clesiastical disability.     The  pursuer  admits  that,  quoad 
the  Secession  Church,  some  of  the  defenders  may  not 
be  proper  members ;  but,  quoad  him,  they  are  bound 
by  their  actings,  and  by  being  benefited  by  his  con- 
tract.    Put  another  case,  that  Mr  AmeiU,  the  minister 
called  to  officiate,  had  brought  an  action  against  Mr 
Robertson,  one  of  those  defenders,  said  not  to  be  a 
member  in  the  eye  of  the  Secession  Church,  for  his 
maintenance,  founding  on  the' terms  of  the  call,  could 
Robertson  defend  himself  on  the  plea  of  ecclesiastical 


disability  ?     Such  a  plea  could  have  no  efiect  against 
the  claim.     The  Court  would  give  effect  to  the  call. 
In  support  of  this  view,  look  at  the  case  of  Arthur  r. 
M^Leish,  &c.,  28th  May  1823.     There  certain  members 
of  a  religious  congregation,  who  had  signed  a  stipend 
bond,  and  acquiesced  in   a  decree  for  payment   of 
stipend  to  the  clergyman,  were  found  liable  for  money 
lent  by  him  to  the  congregation.     No  such  defence  as 
the  present  could  have  been  there  maintained.     Again, 
in  the  case  of  Hislop,  14th  June  1825,'  the  members  of 
a  religious  association  were  held  not  to  be  bound  to 
pay  the  stipend  of  the  minister  whom  they  had  ap- 
pointed, longer  than  they  adhered  to  the  congregation. 
Both  of  these  cases  confirmed  the  pursuer's  doctrine. 
The  principle  contended  for  is  embraced  in  both  ;  and 
in  none  of  them  could  it  have  been  successfally  ar- 
gued, in  bar  of  the  action,  that  in  the  eye  of  their  par- 
ticular  sect,  they  were  not  ecclesiastical  members.     In 
this  way  the  pursuer  argued  the  case,  putting  ont  of  view 
the  interlocutor  of  Lord  Corehouse ;  and  he  maintained, 
that  if  the  principles  on  which  he  relied  were  cor- 
rect, it  followed  that,  by  bringing  the  interlocutor  into 
view,  the  argument  was  equally  good ;  for  he  submit- 
ted that  the  plea  subsequently  raised  by  the  defenders 
was  not,  and  could  not  be  before  his  Lordship  in  fram- 
ing his  judgment.     K  the  record  disclosed  no  such 
plea,  but,  on  the  contrary,  contained  an  admission  from 
one  set  of  defenders,  that  during  the  building  of  the 
chapel  they  were  members,  the  view  so  recently  main- 
tained by  the  defenders  was  excluded,  though  they 
might  now  be  entitled  to  plead  it.    [t  was  sufficient  for 
the  pursuer's  argument,  if  it  be  shown  that  it  was  not 
before  his  Lordship.     The  interlocutor  meant  to  dis- 
tinguish between  the  various  classes  of    defenders. 
Those  who  merely  attended,  or  communicated,  were  not 
to  be  liable.  .  But  the  judgment  did  not  exclude  those 
who  admitted  themselves  to  be  members,  though  pro- 
bably not  regular  ecclesiastical  members.     While  they 
admitted  their  character  of  members  in  the  record, 
they  were  not  afterwards  entitled  to  get  rid  of  their 
civil  responsibility  by  alleging  that  they  were  not  eccle- 
siastical members*     The  interlocutor  of  Lord  Core- 
house  must  be  understood  as  including  those  who  ad- 
mitted their  liability  as  members,  and  as  not  regarding 
how  the  facts  might  stand,  of  their  being  regularly  ad- 
mitted ecclesiastical  members  of  the  Secession.     That 
question  could  not  be  before  his  Lordship,  for  as  \h&e 
was,  at  the  time  of  the  building  of  the  chapel,  no 
means  of  inducting  members  in  Portobello^  and  as,  on 
the  record,  they  never  argued  their  case  as  depending 
on  their  recently  adopted  argument,  his  Lordship  had 
no  necessity  to  consider  the  case  in  the  view  in  which 
it  had  lately  been  put.     They  may  have  been  entitled 
to  plead  their  case  to  the  jury  as  they  did.     Be  that 
as  it  might,  the  facts  stated  by  the  pursuer,  led  to  the 
necessary  conclusion  that  Lord  Corehouse's  interiocu- 
tor  did  not  comprehend  the  defenders'  view,  nor  bear 
out,  as  the  rule  of  the  case,  the  law  applicable  to  the 
evidence,  ruled  by  the  presiding  Judge. 

The  evidence  of  a  party  who  kept  the  minute-books^ 
had  been  tendered  and  rejected  at  the  trial.  Decree 
in  absence  had  been  obtained  against  him,  but  he  was 
relieved  by  the  pursuer  of  all  claim  under  it,  just  as  be 
was  about  to  be  examined.     He  was  objected  to  on  the 
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score  of  being  thereby  interested  to  give  evidence 
against  the  defenders,  but  it  was  argued  that  his  in- 
terest was  the  other  way:  Shaw's  Dig.  441,  Nos.  462, 
455,  476.  Worrell  and  Jones;  Moore  and  Payne's 
Rep.  V.  p.  241. 

Dean  of  Faculfy  fdr  defenders,  Mr  Robertson  and 
Mrs  and  the  Misses  Davidson. — These  defenders  had 
no  concern  with  the  others  who  had  been  called  to  the 
action,  and  were  therefore  not  bound  by  other  state- 
ments on  the  record  than  their  own.     The  evidence  for 
Robertson  and  the  Davidsons  was  first  led,  and  the 
law  laid  down  by  the  presiding  Judge  was  in  relation 
to  them  solely :    So,  if  the  jury  let  off  any  others  of  the 
defenders,  on  the  supposition  that  they  were  in  the 
same  situation   as  Robertson,  &c.,  the  pursuer  had 
not  taken  the  proper  remedy  against  them.     Thus  the 
fallacy  which  ran  though  the  argument  for  the  pursuer, 
in  moving  for  a  new  trial,  would  be  quite  plain ;  be- 
cause, though  it  were  correct  in  regard  to  other  defen- 
ders, it  could  not  be  so  with  regard  to  Robertson  and 
the  Davidsons,  &c.    If  the  present  set  of  defenders 
had  incurred  a  civil  responsibility  towards  the  pursuer, 
there  could  be  no  doubt  the  pursuer's  argument  was 
well  founded.    But  on  looking  at  the  facts  in  evidence, 
nothing  had  been  shown  which  could  inculpate  them. 
The  meeting  that  contracted  with  the  pursuer  was 
responsible.     But  was  Robertson  a  member  of  that 
committee  ?    He  had  been  named  to  it,  but  he  went 
and  had  his  name  expunged,  so  that  the  pursuer  never 
contracted  on  Robertson's  credit.     With  regard  to  the 
Davidsons,  they  admitted  having  signed  the  call  to 
Ameill,  but  then  they  signed  it  subsecpient  to  the 
period  limited  by  Lord  Corehouse's  interlocutor.  More- 
over, both  Robertson  and  the  Davidsons  averred  on 
record,  that  they  were  not  members  of  the  church  at 
Portobello,  and  they  could  not  be  such,  because  they 
were  not  disjoined  at  the  time  from  Dr  Black's  congre- 
gation in  Musselburgh,  of  which  they  were  and  are 
members.     The  law  of  their  religious  body  was  well 
explained  to  this  effect  at  the  trial.     They  attended 
Arneill's  ministry,  but  that  did  not  fall  within  the  law 
as  ruled  by  Lord  Corehouse.  Those  only,  it  was  ruled, 
were  to  be  liable  who  were  members  of  the  Secession 
Church,  so  that  it  was  proved  that,  by  the  rules  of  that 
body,  the  present  defenders  could  not  be  members  at 
Portobello ;  so  there  was  an  end  of  the  question  with 
regard  to  them.     The  pursuer  had  obtained  decree  in 
the  action  against  the  committee  with  whom  he  con- 
tracted, so  there  was  no  hardship.    It  might  turn  out 
that  little  or  nothing  could  be  gained  by  it,  but  that 
could  be  no  reason  why  Robertson  and  the  Davidsons 
should  be  subjected,  seeing,  at  the  outset,  he  mistook 
the  course  he  ought  to  have  taken  to  have  rendered 
them  liable.    He  had  allowed  himself  to  be  foreclosed 
by  the  judgment  of  Lord  Corehouse ;  for  he  acquiesced 
in  that  interlocutor,  and  did  not  reclaim,  so  that  it 
formed  the  law  applicable  to  the  alleged  responsibility 
of  the  defenders.     With  regard  to  the  witness  rejected, 
who,  it  was  said,  was  brought  forward  to  prove  the 
minutes,  these  were  proved  cUiunde,  There  was  another 
motive  for  adducing  him,  and  the  defenders  objected 
to  him  on  the  score  of  interest.     Decree  had  been 
obtained  in  the  action  against  him,  yet  he  was  called 
as  a  witness  against  the   other  defenders,  and  on 


being  put  into  the  box,  the  pursuer,  for  the  purpose  of 
obtaining  his  evidence,  then  discharged  him  of  all 
claim  in  the  action  or  decree.  That  was  clearly  a  good 
deed  and  reward,  in  order  to  get  his  evidence;  his 
interest  there,  was  to  give  evidence  against  the  other 
defenders ;  but  it  was  incompetent  to  adduce  one  defen- 
der against  another,  called  in  the  same  action  as  de- 
fenders. 

Lord  Oillies, — I  rather  think  his  interest  was,  if  he  had  any, 
to  give  evidence  against  the  pursuer. 

Dean  of  Factdty, — The  contrary  is  maintained  by 
Starkie  (on  Evidence,  2d  ed.  I.  p.  106),  and  he  lays  it 
down  that  the  witness  should  be  discharged  of  liability 
previous  to  being  adduced. 

The  case  was  delayed  tiU  17th  November  1836, 
when,  at  advising. 

Lord  Balgray, — It  is  from  the  ambiguous  expressions  con- 
tained in  the  interlocutor  of  Lord  Corehouse  that  I  have  any 
difficulty,  viz.,  that  they  were  liable  from  certain  dates,  after 
which,  if  they  joined,  they  were  not  to  he  liable.  I  have  doubts 
in  allowing  the  exceptions. 

Lord  Gillies, — But  the  verdict  found  that  such  was  the  fact. 
With  that  we  have  nothing  to  do,  we  cannot  touch  the  facts  so 
found. 

Lord  Mackenzie — Certainly  there  is  no  motion  for  a  new 
trial,  and  we  cannot  look  at  the  facts. 

Lord  Gillies. — I  had  great  doubts  as-  to  the  admissibility  of 
the  witness,  but  I  have  got  over  them.  Still  as  to  that  passage 
in  the  charge,  I  have  great  doubts,  viz.,  where  it  says,  **  And 
further,  that  if  the  jury  believed  it  to  have  been  proved  in  point 
of  fact,  on  the  part  of  certain  of  the  defenders,  that  they  were 
members  of  another  congregation  during  the  time  aforesaid,  and 
could  not,  according  to  the  ecclesiastical  rules  of  the  Secession 
Church,  be  ecclesiastically  constituted  members  of  the  congre- 
gation at  Portobello  until  they  were  loosed  and  released  from 
the  other  congregation  of  which  they  were  members,  then  the 
jury  was  bound  to  hold,  in  point  of  law,  that  persons  so  eccle- 
siastically disqualified  from  being  members  of  the  congregation 
in  question,  could  not,  under  the  sound  and  just  construction  of 
the  interlocutor  of  Lord  Corehouse,  be  held,  as  members  of  the 
congregation,  civilly  responsible  to  the  pursuer,  and  liable  under 
the  issues."  I  cannot  acquiesce  in  this,  because  it  declares  in  so 
many  words,  that  if  such  parties  have  not  been  loosed,  they 
could  not  have  been  members  of  this  association,  so  as  to  have 
made  themselves  liable  to  the  pursuer.  Now,  this  part  of  the 
charge  may  have  had  great  weight  with  the  jury,  and  it  may 
have  been  proved,  for  aught  I  know,  that  the  defenders  held 
themselves  out  in  a  variety  of  ways  as  members ;  yet  esto 
that  such  was  the  case,  the  jury  were  bound  to  hold  by  the 
charge,  that  if  these  parties  were  not  ecclesiastically  loosed 
from  some  other  congregation,  they  could  not  be  held  liable  for 
obligations  come  under  in  regard  to  this  one  at  Portobello.  By 
what  rule  am  I  to  hold  this  ?  It  may  be  a  very  good  rule  for 
this  body,  but  I  cannot  hold  it  to  be  such  for  the  public,  who 
by  no  possibility  can  know  any  thing  of  such  rules.  This  pur- 
suer may  never  have  known  of  it.  It  appears  to  me  to  be 
analogous  to  this  case, — suppose  that  the  company  of  A.  B.  and 
company  resolve  among  themselves  to  dissolve,  and  by  various 
minutes  known  only  to  themselves,  dissolved  the  firm,  it  may, 
quoad  the  firm,  be  a  perfectly  effectual  dissolution,  but  could  it 
he  said  that  the  rights  of  the  public,  knowing  nothing  of  the 
matter,  were  to  be  prejudiced  by  that  arrangement  ?  Now,  I 
think  this  is  just  a  parallel  to  the  present  case.  Besides,  the 
party  subscribed  the  call,  and  in  that  document  the  subscribera 
of  the  call  are  denominated  members :  What  is  to  be  said  to 
this  ?  This  pursuer,  to  his  mind,  saw  these  parties  named  and 
behaving  as  members,  but  yet,  by  some  ecclesiastical  rule,  quite 
unknown  to  the  public,  he  is  to  be  precluded  from  what  ia 
other  cases  was  his  undoubted  remedy.  The  dissenters,  who 
arc  not  known  in  law,  are  they  to  be  entitled  to  establish  a  rule 
which  shall  set  at  nought  civil  liability  and  constitutional  prin- 
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ciples  ?  I  cannot  go  that  length,  and  consequently  am  for  allow- 
ing the  second  exception,  and  disallowing  the  first. 

Lord  Balgray. — I  would  however  lay  it  down  as  law,  that 
any  party  contracting  with  a  club  or  a  company,  is  bound  to 
know,  and  must  be  held  confessed  by  the  rules  of  the  club  or 
company.  It  is  the  business  of  the  contractor  to  inquire  into 
such  things.     That  is  another  difficulty  which  I  feel. 

Lord  Preft<2CTi/. -^Besides,  and  in  addition  to  what  is  stated 
by  Lord  Balgray,  is  not  a  party  bound  to  know  the  riiles  appli- 
cable to  his  Qwn  contract  ?  I  hold  he  was  bound  to  make  him- 
self master  of  these  rules. 

Lord  Mackenzie. — I  concur  with  Lord  Gillies.  The  inter- 
locutor finds'  no  nc^tive.  It  only  says,  that  those  parties  are 
liable  who  have  joined  within  a  certain  time.  It  does  not  say 
that  others  are  not  liable,  and  in  this  way  it  may  well  be  argued 
that  the  whole  case  is  still  open.  It  would  be  very  perilous  I 
think,  to  say  that  membership,  in  the  eye  of  the  Secession 
Church,  is  viewed  in  that  way  to  foreclose  the  pursuer  from 
succeeding  in  his  suit,  if  he  could  prove  tliat  such  and  such  per- 
sons  behaved  towards  him  as  if  they  were  to  be  civilly  liable  in 
llie  contract.  I  doubt,  therefore,'  if  the  Lord  Ordinary  has  had 
the  case  argued  to  him  in  this  way ;  but  even  if  that  had  been 
the  case,  I  should  yet  have  great  difficulty  in  holding  that  no 
p'4rty  should  be  liable  as  a  member  for  any  thing,  unless  be  had 
beeji  admitted  according  to  the  strict  rules,  spiritual  and  eccle- 
siastical, of  this  body.  No  doubt  the  pursuer  was  bound  to 
know  the  parties  who  wer6  bound  to  him,  but  that  only  in  a 
business  way :  and  I  can  get  no  fiurther.  A  case  was  put  for  the 
pursuer  from  the  bar,  of  this  nature,  that  supposing  the  congre- 
gation, in  respect  of  some  flaw,  were  held  not  to  have  been 
properly  congregated,  not  one  of  them  would  be  liable  in 
an  obligation,  according  to  the  reasoning  of  the  defenders.  In 
my  opinion,  the  case  just  comes  to  this,  if  we  are  to  adopt  the 
defenders'  view  of  the  interlocutor.  But  I  cannot  do  so ;  and 
accordingly  I  agree  with  Lord  Gillies  in  allowing  the  second 
exception ;  for  I  cannot  agree  in  the  opinion,  that  members  are 
excluded  from  liability  in  this  case,  because  they  have  not  been 
properly  disjoined  from  a  previoha  congregation.  This  would 
lead  to  very  great  hardship,  because  persons  unloosed  from 
these  bodies,  scattered  over  all  Great  Britain,  would  still  be 
liable,  and  that  for  an  indefinite  time,' in  obligations  undertaken 
by  the  congregations  to  which  they  had  been  united  ecclesias- 
tically as  members. 

The  Judges  being  divide<I  in  opinion,  they  agreed 
io  consult  Lord  Cojrehouse  as  to  the  meaning  of  his 
inferlocutor.  The  ease  was  delayed  for  this'  purpose, 
but  meantime  I^rd  Balgray  having  died,  it  was  agreed 
to  argue  the  case  again,  on  Lord  Corehouse  taking 
his  seat  in  the  Innei^- House. '  After  argument,  it  was 
advised  of  this  date. ' 

Lord  Corehouse, — It  is  of  little  consequence  now  what  my 
opinions  were  when  I  pronounced  the  interlocutor,  because  it 
is  now  final,  and  it  must  be  judged  of  accordingly.  I  may, 
however,  in  explanation,  mention  the  grounds  which  in  some 
measure  were  the  foundation  of  the  interlocutor ;  but  at  this 
distance  of  time  I  cannot  tell  what  was  or  what  was  not  pleaded, 
though  I  have  a  tlistinct  recollection  of  my  own  views.  (His 
Lordship  recapitulated  the  facts  of  the  case).  It  appeared  to  me 
that  there  were  several  sets  of  defenders,  viz.,  the  committee  of 
management,  their  constituents,  and  members  who  were  liable  to 
the  pursuer.  One  set  of  defenders,  the  committee  of  manage- 
ment, In  their  defences,  went  on  a  plea  of  fact,  viz.,  that  the  build- 
ing was  insufficient,  so  that  Mras  one  reason  for  sending  the  case 
to  a  jury.  Another  set  of  defenders  consisted  of  the  constituents 
bf  the  committee,  viz.,  those  persons  who  had  collected  to- 
Vethcr  for  the  purpose  of  forming  a  chapel  or  congregation,  and 
had  voted  in  the  nomination,  or  homologated  the  proceedings 
of  the  committee.  It  appeared  to  me  that  all  these  were  liable, 
if  it  could  be  proved  that  they  were  members  of  the  committee, 
or  were  constituents ;  biit  the  pursuer  carried  his  case  much 
higher.  He  said  there  were  others  who  in  law  were  liable  to 
him,  viz.,  all  those  who  were  members,  or  who  communicated; 


but  in  this  respect  I  took  a  distiikcdon,  because  it  wis  sppsrcnt 
that  many  may  communicate  who  are  not  members  of  a  congre- 
gation, at  least  in  the  Establishment ;  and  they  are  not  held  in 
the  Establishment  to  be  members  unless  they  present  then- 
selves  to  the  minister,  and  be  enrolled  by  him  as  such.  I  there- 
fore considered,  that  a  party  who  merely  oommunicBted,  or 
took  part  in  the  religious  ordinances,  could  not  be  liable  to 
the  pursuer.  There  was  another  set  of  defenders,  vis.,  heum 
only,  or  who  had  seats  in  the  chapeL  Now,  it  was  ohnm 
that  many  persons  who,  from  distance  or  otherwise,  found 
themselves  precluded  from  attending  their  own  phicesofvor- 
ship,  might  yet  desire  to  partake  in  the  ordinances  of  religion, 
or  hear  the  gospel  preached,  even  by  the  pastor  of  a  sect  quite 
distinct  from  his  own.  It  could  not  follow  that  this  wi&  to 
infer  liability.  I  thought  it  was  no  ground  of  liability  at  all. 
Those  I  thought  liable  to  the  pursuer  were  the  parties  described 
in  the  first  ardde  of  the  pursuer's  condescendence,  viz.,  "  It 
was  resolved  by  a  number  of  the  inhabitants  of  the  village  of 
Portobello  and  its  vicinity,  to  take  measures  for  forming  a  §o- 
ciety  or  congregation,  in  connection  with  the  United  Associate 
or  Burgher  Secession,  and  also  for  procuring  a  cleigyouui,  aad 
erecting  a  chapel  or  meeting-house  for  the  use  and  accoroiBoda- 
tion  of  said  proposed  congregation."  It  was  this  society  which  I 
held  to  be  bound ;  and  those  whom  I  held  to  be  liable  in  tbe 
first  place,  were  the  committee  of  management,  and  their  cob- 
stituents.  Now,  in  this  ivay,  I  never  inquired  if  tbe  coniti- 
tuents  of  the  committee  haid  been  ecclesiastically  admitted 
members  of  the  congregation  or  not,  fi>r  I  looked  at  tbea 
as  parties  who  bad  agreed  to  build  the  ehapel.  In  this  artide 
of  the  condescendence,  nothing  is  said  of  membership ;  and,  ia 
the  sense  in  which  I  viewed  the  parties  as  beiog  liable,  it  was  of 
no  consequence  df  what  sect  they  were.  Suppose  I,  who  ui 
not  of  that  sect,  had  been  asked  to  join  this  association,  I  miffbt 
have  done  so,  and  clearly  held  myself  out  as  liable  to  tbe  con- 
tractor, though  I  was  by  no  means  a  member  of  any  secession. 
Proceeding,  therefore,  to  look  at  the  constituents  of  the  cobi- 
mittee,  they  were  those  parties  who  associated  together  for  the 
purpose  of  forming  a  chapel  or  congregation.  Now,  I  intended, 
m  my  interlocutor,  to  exclude  from  those  who  were  liable,  the 
persons  who  were  hearers  or  communicants,  and  not  members: 
but,  at  the  same  time,  I  never  thought  of  the  ecclesiastical  rules 
necessary  to  fit  persons  to  become  members.  1  only  looked  it 
the  constituents  as  those  who  associated  together  for  the  porpoR 
of  erecting  the  chapel.  .  The  *'  Members  of  the  United  Sees- 
sion  Congregation"  was  the  name  the  parties  themselves  took,— 
not  a  designation  affixed  upon  them ;  but  I  do  not  say  that  ditae 
suggestions  ought  to  lead  your  Lordships  in  construing  this  in- 
terlocutor, for  I  myself  may  have  been  misled  as  to  tbe  meaaii^ 
of  the  first  article  of  the  condescendence,  at  least  I  may  have  been 
rather  careless  as  to  the  fiwt,  whether  an  argument  was  or  act 
raised  on  the  point  arising  out  of  ecclesiastical  membership. 
Even  if  an  argument  had  been  raised  on  this  subject,  I  migfat 
not  have  thought  of  it,  as  I  onlv  looked  at  the  civil  obligation 
undertaken  by  tbe  committee  of  management  and  their  comii- 
tuents.  The  interlocutor,  therefore,  may  have  been  pronounced 
on  an  erroneous  impression,  and  so  the  Court  may  now  say  thai  it 
was  so.  Nevertheless,  I  must  say,  .that  a  strain  has  been  imde 
to  put  a  stronger  construction  upon  it  than  it  can  bear.  {^ 
Lordship  read  the  interlocutor.)  Nothing  vras  said  before  me 
of  the  committee  having  been  admitted  as  members,  in  the  sense 
contended  for  quoad  sacra  ;  so  the  iAterlocutor  is  indifferent  tf 
to  them  in  this  respect.  It  excludes,  and  was  just  intended 
to  exclude,  all  merely  hearers  and  communicants ;  but  it  does  not 
appear  to  me  to  excli|dc  all  those  who  might  come  to  be  bound 
as  by  contract,  though  not  ecclesiastically  related  to  the  body; 
and  it  does  not  follow,  so  far  as  I  apprehend,  that  no  one 
was  to  be  liable  but  those  who  were  members  ecdesiasricaHy 
of  this  body ;  for  suppose  that  a  person  not  ecclesiastically  • 
member  had  signed  the  contract,  would  he  be  excluded  fros 
liability,  if  it  were  proved  that  be  had  signed  tbe  contract 
as  a  constituent?  Now,  it  appears  to  me,  that  it  is  only  by 
straining  the  ordinary  rules  of  construction,  that  you  cao 
reach  the  argument  for  the  defenders,  viz.,  that  no  one  was 
to  be  liable  who  was  not  a  member  ecclesi4stically  united  td 
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the  congregation,  and  ecclesiastically  disjoined  from  the- con- 
gregation where  he  was  previously  admitted  a  member.  Look 
again  at  the  issue.  (Reads  it.)  Now,  I  ask  if  there  was 
an  obligation  against  a  party  who  was  not  a  member  of  the  com- 
mittee, or  one  of  the  constituents,  would  he  be  excluded  from 
liability  ?  I  should  say  he  would  not  be  excluded  by  this  issue, 
though  ecclesiastically  it  could  not  be  said  that  he  was  a  mem- 
ber ;  and  if  he  is  liable,  may  not  his  liability  be  made  out  by 
facts  and  circumstances  ?  In  the  question  before  us,  I  have  no- 
thing to  do  with  the  evidence,  whether  by  it  Robertson  and 
Dickson,  &c.,  are  liable  under  the  evidence,  because  the  sole 
question  for  our  decision  is,  whether  these  persons  are  screened 
from  liability  by  the  interlocutor  ?  I  am  not  inclined  so  to  in- 
terpret it,  as  I  think  the  construction  attempted  to  be  put  upon 
it  is  far  too  narrow ;  and  I  am  inclined  to  hold  that  a  member 
was  such  a  party  as  is  designated  in  the  first  article  of  the  con- 
descendence, and  not  a  sitter  or  communicant  only.  I  cannot 
entertain  the  idea  that  no  one  is  to  be  liable,  as  against  third 
parties,  who  is  not  a  member  ecclesiastically  so  speaking,  ac- 
cording to  the  rules  of  this  body,  because  it  is  incongruous  to 
suppose  that  third  parties  can  ever  know  the  secret  rules  of  any 
such  association.  Upon  these  grounds,  I  am  for  allowing  a  new 
trial. 

Lord  Gitties. — I  still  have  doubts,  but  I  remain  of  the  opi- 
nion I  previously  expressed,  for  I  have  seen  no  grounds  for 
altfiring  my  opinion.  I  go  on  the  call  now,  as  I  previously  did; 
and  in  that  document  these  parties  designate  themselves  as  mem- 
bers of  the  body  at  Portobello ;  so  how  can  I  go  into  the  ar- 
gument, that  they  were  not  previously  disjoined  from  the  con- 
gregations to  which  they  say  they  belonged.  In  regard  to 
disjunction,  it  seems  to  me  to  be  sufficient  for  third  persons 
that  a  party  calls  himself  a  member  of  another  body,  to  disjoin 
himself  from  any  previous  one ;  at  least  nothing  marks  it  better 
than  the  leaving  one  congregation  and  joining  another. 

Ztord  Mackenzie, — I  also  retain  my  farmer  opinion.  I  under- 
stand the  law  to  be,  that  all  are  bound  in  a  contract  who  behave 
themselves  as  such.  The  public,  I  consider,  is  not  bound  to 
know  the  secret  rules  of  an  association  such  as  this.  Among  Se- 
ceders  the  rule  may  be  very  different,  but  I  cannot  reject  the  fair 
construction  of  law;  for  to  suppose  the  contrary,  as  here,  just 
comes  to  the  reduclio  ad  absurdum,  viz.,  suppose  that  there  had 
been  a  flaw  in  originally  congregating  the  body,  the  whole  body 
would  thereby  be  liberated  from  liability,  where  they  had  con- 
tracted with  a  party  trusting  to  their  behaviour  in  civiUbus. 
This  would  be  absurd,  but  must  be  the  case,  according  to  the 
reasoning  of  the  defenders ;  so  I  entirely  reject  that  test.  I 
need  not  say  any  thing  as  to  the  periods  of  time  specified  in  the 
interlocutor,  as  it  can  make  no  difference,  if  we  reject  the  defen- 
ders* argument.  I  cannot,  therefore,  hold  that  this  interlocu- 
tor is  to  exclude  from  liability  all  but  those  who  are  members 
considered  ecclesiastically  as  to  the  rules  of  this  body. 

lA>rd  President, — Lord  Mackenzie  appears  to  have  forgot 
that  the  interlocutor  forms  part  of  the  issues.  It  is  not  a  ge* 
neral  issue,  else  what  his  Lordship  says  might  have  been  satis- 
factory enough. 

Dean  of  Faculty Since  that  is  the  opinion  of  your  Lord- 
ship, the  Court  will  allow  the  second  exception,  and  insert  a 
special  finding  as  to  the  law,  because  if  that  is  not  done,  the 
claim  of  the  pursuer  in  the  exception  may  be  afterwards  con- 
tended to  form  the  law  at  the  trial. 

Lord  Gillies. — I  see  no  error  in  the  law  as  stated  in  the  bill 
of  exceptions. 

The  Court  accordingly 

"  Disallow  the  first  exception  to  the  opinion  of  the  Lord  Pre- 
sident, whereby  the  evidence  of  Alexander  Brown  was  excluded, 
and  allow  the  second  exception  to  the  direction  of  the  Lord 
President,  in  point  of  law,  to  the  jury,  but  find  no  expenses  due 
to  either  party.'* 

Act.  P.  Robertson,  6.  G.  Bell ;  Ferrie  and  Jamieson,  W.S., 

Agents AU,  Dean  of  Faculty  (Hope),  Thomson;  Hotchkis 

and  Meiklejohn,  W.S.,  Agents  for  Robertson  and  Davidsons. 
—J.  S.  More ;  W.  A.  G.  and  R.  Ellis,  W.S.,  Agents  for  Dick- 
son and  Kedzlie.'—Jury  Ckrk. — fG.D.F.] 


3\st  May  1838. 
First  Division ^^(G.D.F.) 

No.  205. — Thomas  Scott,  Pursuer y  v.  W.  F.  Camp- 
bell, William  Scott,  and  Robert  Aiton,  De- 
fenders. 

Relevancy — Summons — Title  to  Sue — Obligation,  Joint  — 
Liberation  of  Principal — Process — (\.)  Held  incompetent  to 
enlarge  or  alter,  by  new  allegations  in  the  condescendence, 
the  grounds  of  action  libelled  on  in  tlie  summons,  (2.)  JVie 
petitory  conclusions  of  a  summons  were  laid  partly  as  for 
debt,  and  partly  for  damages  against  A,  and  JB.,  jointly  and 
several^ — Held  that  the  pursuer  having  liberated  B,,  was  not 
entitled  thereafter  to  proceed  against  A,  as  for  a  conjunct  lia- 
bility under  the  suwunons,  which  dismissed  as  incompetent,  (^J 
A  landlord  brought  an  action  of  sequestration  and  removing  in 
.  tlie  Sheriff- Court,  under  the  A,  S,  1756;  the  tenant  pleaded 
,  in  defence-r-counter  claims,  of  which  he  was  allowed  a  proof, 
but  did  not  extract  his  diligence,  and  was  ther^ore  drcum- 
duced,  and  warrant  granted  to  sell  his  stock  for  payment  of  ar- 
rears. He  presented  a  petition  against  the  warrant  of  sale, 
but  neither  craved  to  have  the  circumduction  opened  up,  or  a 
new  diligence,  and  his  petition  was  refused,  and  decree  ojf  irri- 
tancy and  removing  pronounced  against  him.  •  An  action  of  re- 
duction of  this  decree  of  removing  by  the  tenant,  founded  mainly 
on  the  alleged  counter  claims,  dismissed  as  incompetent,  in  re- 
spect the  summons  neither  concluded  to  have  the  decree  ofcir- 
cumductiim  reduced  or  opened  up,  nor  stated  any  sufficient  rea- 
son for  having  allowed  it  to  pass,  nor  contained  any  specific 
conclusions  for  the  constitution  of  the  alleged  counter  claims. 

Campbell,  who  was  the  landlord  of  the  pursuer 
Scott,  obtained  against  him,  in  the  Sheriff-Court  of 
Lanarkshire,  a  decree  of  removing  (in  November  1 834), 
in  an  action  of  sequestration  and  removing,  proceeding 
in  terms  of  the  Act  of  Sederunt  1766.  Of  this  decree, 
and  grounds  and  warrants,  the  present  reduction  was 
brought  on  the  following  grounds,  as  stated  in  the  third 
and  fourth  reasons  of  reduction :  That  though  the  de- 
cree of  removing  proceeded  on  the  principle  that  two 
consecutive  years'  rents  had  not  been  paid,  *^  there  was 
no  specified  time  of  payment  of  rent  inserted  in  the 
lease,"  on  which  the  process  was  instituted ;  and  that  he 
(present  pursuer)  had  large  counter  claims  against  the 
landlord,  which,  if  they  had  been  deducted,  there  would 
have  been  no  arrear,  nor  was  there  any  improper  delay 
in  making  payment  of  any  arrear:  That  the  pursuer  had, 
with  a  view  of  purging  this  irritancy,  consigned  in  the 
hands  of  the  clerk  of  the  Inferior  Court  a  sum  of  £634, 
which  was  more  than  equal  to  any  alleged  claim  of  the 
landlord,  and  that  he  haid  named  William  Scott  the  de- 
fender, and  Robert  Wallace,  as  cautioners  for  the  rents 
of  the  five  following  years.  This  sum  of  £634  cour 
sisted,  it  was  alleged,  of  the  proceeds  of  a  sale  of  cer- 
tain subjects  of  the  pursuer,  as  agreed  on  between 
William  Scott  and  Robert  Wallace,  who  consented  to 
consign  it  in  the  process  of  removing.  This  consig- 
nation, it  was  alleged,  was  approved  of  by  the  Sheriff 
and  acquiesced  in  by  the  landlord,  but  thereafter  Wil- 
liam S€x>tt  made  appearance  (on  certain  grounds  ini<* 
material  to  mention),  and  prayed  the  Sheriff  to  grant 
warrant  to  uplift  the  money.  The  pursuer  stated,  that 
this  compearance  was  made  without  any  intimation  to 
him,  and  that,  besides,  without  his  concurrence,  an 
answer  was  fraudulently  lodged  in  his  name  by  an 
agent,  the  defender  Aiton,  in  consequence  of  which 
the  Sheriff  allowed  the  money  to  be  uplifted  by  WiL* 
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liam  Scott,  in  respect  that  "  it  is  admitted  by  the  (pre- 
sent) defender  (William  Scott),  and  not  denied  by  the 
(present)  pursuer,  that  the  consignation  in  question  was 
made  by  the  compearer  William  Scott."  In  regard 
to  the  proceedings  connected  with  the  petition  by  Wil- 
liam Scott  to  get  the  money  uplifted,  the  summons 
proceeded : 

"  The  statements  made  in  the  answers  before  quoted,  were 
made  by  the  defender,  Robert  Alton,  in  collusion  with  the  other 
defender,  William  Scott,  and  were  utterly  untrue,  and  known 
to  them,  and  also  to  the  other  defender,  Walter  Frederick  Camp- 
bell, to  be  so,  and  were  made  without  the  knowledge  and  con- 
sent of  the  pursuer,  and  yet,  it  was  solely  in  consequence  of  the 
false  representations  so  made,  that  the  decree  of  removing  and 
warrant  of  ejection,  finally  pronounced  by  the  Sheriff,  as  above 
mentioned,  were  unwarrantably  procured  by  the  said  defenders, 
and  pronounced  as  aforesaid ;  and  also,  that  the  foresaid  war- 
rant was  granted  to  pay  up  the  consigned  money  to  the  defen- 
der, WilUam  Scott,  by  virtue  whereof  be  has  received  the 
whole  or  the  greater  part  of  the  same." 

Thereafter,  the  landlord,  Campbell,  enforced  the  de* 
cree  of  removing  and  warrant  of  ejection,  before  the 
pursuer  could  obtain  a  sist  on  a  bill  of  suspension,  in 
consequence  of  which  he  had  not  only  been  deprived 
of  his  possession,  and  of  the  surplus  rents  receivable 
by  him  from  his  subtenants,  but  he  had  abo  thereby 
become  liable  in  damages  to  them ;  and  he  concluded 
for  reduction,  and  also  that  William  Scott  and  Robert 
Aiton  sliould  be  ordained  to  repeat  and  reconsign  the 
sum  of  consigned  money  which  had  been  uplifted : 

''  And  the  said  defender,  William  Scott,  in  respect  of  his  fail- 
ure to  implement  to  the  pursuer  his  foresaid  agreement,  and  his 
violation  thereof;  and  both  he  and  the  said  Robert  Aiton,  in 
respect  of  their  fraudulent  application  to  the  Sheriff;  and  idso, 
the  said  Walter  Frederick  Campbell,  in  respect  of  his  collusive 
accession  to  the  said  proceedings,  and  his  illegal  and  unwarrant- 
able conduct  upon  the  pretext  thereof,  in  ejecting  the  pursuer - 
and  his  subtenants  from  the  farm,  as  aforesaid,  ought  and  should 
be  decerned  by  decree  foresdd,  conjunctly  and  severally,  to  re- 
lieve the  pursuer  from  all  claims  of  damages  at  the  instance  of 
the  subtenants,  and  all  other  consequences  of  the  said  proceed- 
ings ;  and  ought  further  to  be  decerned  and  ordained,  by  decree 
foresaid,  to  pay  to  the  pursuer,  conjunctly  and  severally,  or 
each,  in  so  far  as  he  shall  be  held  responsible  for  the  whole  or 
any  part  of  the  foresaid  proceedings,  of  the  sum  of  £5000  Ster- 
ling, or  such  other  sum  as  may  be  found  to  be  due,  in  name  of 
reparation,  for  the  lose  and  damage  he  has  sustained,  or  may 
sustain  by  and  through  their  illegal  and  unjustifiable  proceedings 
foresaid,  as  the  same  shall  be  condescended  on  in  the  course  of 
the  action  to  follow  hereon,"  with  expenses. 

After  this  action  came  into  Court,  Aiton  allowed 
decree  in  absence  to  pass  against  him,  but  it  appears, 
though  it  was  not  known  till  afterwards,  that  the  pur- 
suer granted  him  a  written  obligation,  agreeing  not 
to  enforce  the  decree.  In  regard  to  the  sum  of  money 
-which  had  been  consigned,  as  the  pursuer  alleged, 
on  an  agreement,  William  Scott  stated  that  the  money 
had  been  raised  on  his  credit  by  bill,  at  a  time  when 
he  and  the  pursuer's  creditors  considered  that  there 
was  a  chance  that  he,  the  pursuer,  would  retrieve  his 
affairs,  and  settle  with  his  landlord,  but  that  as  these 
hopes  were  destroyed  by  the  desperate  circumstances 
of  Thomas  Scott,  he,  William  Scott,  before  any  bond 
of  caution  had  been  signed,  altered  his  intentions  as  to 
the  consigned  money,  and  presented  an  application  to 
the  Sheriff  to  get  it  uplifted,  which,  upon  duo  proce- 
dure,  was   accordingly   done.    Camplxll   denied   the 


whole  statements  in  the  libel  applicable  to  him.  The 
pursuer  averred  in  his  condescendence,  that  the  defen- 
ders, during  the  pursuer's  absence  in  London,  (which 
was  denied,)  had  entered  into  a  combination  to  deprive 
him  of  the  benefit  of  the  agreement,  alleged  to  hare 
been  entered  into  by  William  Soott  and  WaUace,  to 
consign  the  money  in  the  Inferior  Court,  in  the  process 
of  removing ;  and  further,  that,  during  his  absence  in 
London,  the  whole  was  devised  to  deprive  him  of  his 
entire  right  under  the  lease,  and  that  with  such  a  view 
the  proceedings  in  William  Scott's  petition  were  car- 
ried through. 

The  pursuer  pleaded — (1.)  The  interlocutors  and 
decrees  complained  of  ought,  in  the  circumstances  of 
the  case,  to  be  reduced  as  illegal  s  the  money  uplifted 
should  be  reconsigned,  and  the  pursuer  restored  to  pos- 
session of  his  farm,  with  relief  against  all  claims  of 
damages  sustained  by  him  in  consequence  of  the  same. 
(2.)  He  is  at  all  events  entitled  to  the  damages  coo- 
descended  on,  as  incurred  in  consequence  of  his  being 
illegally  deprived  of  possession  of  the  farm,  and  his 
rights  under  the  lease. 

CeimpheW pleaded-^l,)  That  the  decreet  of  remor- 
ing  having  been  extracted  after  the  fullest  hearing  of 
parties,  and  the  landlord  having  acted  thereon,  by  let- 
ting the  farm  to  another  party,  the  decreet  cannot  dot 
be  opened  up.  (2.)  That  the  defender  having  acted 
legally,  and  in  strict  conformity  with  the  Act  of  Sede- 
runt, cannot  be  held  responsible  for  the  consequences 
of  the  pursuer's  ejection  from  the  fisurm  of  Townhead. 
(3.)  The  whole  grounds  on  which  the  pursuer  dot 
pleads  that  the  decreet  libelled  on  should  be  set  aside, 
being  vaguely  and  irrelevantly  stated,  and  totally  un- 
founded, both  in  law  and  in  fact,  the  defender  ought 
to  be  assoilzied,  with  costs. 

W.  Scott,  ple€uled^\.)  The  decree  sought  to  be 
reduced  was  just  and  well  founded  in  the  circumstances, 
and  is  not  liable  to  any  valid  legal  objection  under 
which  it  can  be  set  aside.  (2.)  The  Sheriff  having 
ordained  the  pursuer  to  find  caution,  who  failed  to  ob* 
temper  the  order,  and  decree  of  removing  having  been 
pronounced,  and  become  final,  the  decree  could  not  be 
recalled  by  the  Sheriff;  and  no  good  ground  for  a  daim 
of  damages  can  be  founded  on  the  failure  of  an  attempt 
to  get  the  better  of  the  decree,  which  attempt  must  in 
any  circumstances  have  failed.  (3.)  The  defender  vas 
entitled  to  intimate  his  alteration  of  intention  as  to  b^ 
coming  cautioner  for  the  rents  of  the  pursuer's  fann 
for  five  years,  no  bond  of  caution  having  been  executed; 
and  he  was  farther  entitled  to  get  the  sum  consigned 
uplifted,  seeing  that  this  sum  was  raised  on  his  credit, 
and  belonged  to  him ;  that  it  was  consigned  in  expec- 
tation of  aid  from  other  creditors,  which  was  never 
given.  The  acts  on  which  the  claim  for  damages  are 
rested,  were  thus  legal  and  justifiable,  and  no  damage 
actually  resulted,  seeing  that  without  oautioners,  whom 
the  pursuer  could  not  procure,  the  decree  could  not  in 
any  view  have  been  recalled.  (4.)  The  defender  hav- 
ing only  stated,  in  the  application  which  forms  the 
ground  of  complaint,  what  was  true,  and  what  was  ad- 
mitted by  the  pursuer's  o^iti  procurator  to  be  so>  can- 
not be  subjected  in  damages  for  making  that  statement, 
or  for  the  legal  effect  given  to  the  statement  by  the 
Sheriff.     (5.)  The  defender  never  having,  in  point  of 
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fact,  sabscribed  any  agreement  io  reference  to  the  con- 
signation, and  there  being  no  foundation,  in  point  of 
fact,  for  the  allegations  of  alleged  breach  of  agreement, 
or  fraudulent  collusion,  on  which  the  case  of  the  pur- 
suer is  rested,  the  action  falls  to  be  dismissed.  (6.) 
The  defender  can  in  no  view  be  subjected  in  damages 
on  account  of  the  alleged  breaches  of  the  conditions  of 
the  lease  on  the  part  of  the  defender  Mr  Campbell ; 
and  the  whole  other  claims  of  damages  being  extrava- 
gant, hypothetical,  and  ill  founded,  the  pursuer  can  in 
no  view  be  entitled  to  recover  the  sums  claimed. 

"  3ls/  January  1838. — The  Lord  Ordinary  having  considered 
the  record  and  whole  process,  and  heard  counsel  thereon  at  great 
lengthy  In  respect,  Imo,  That  the  only  decrees  of  the  Sheriff  in 
the  former  process  between  the  pardes,  brought  under  reduction 
in  the  present  summons,  are  the  decrees  of  removing,  dated  18th 
March  and  19th  November  1834 :  2do,  That  the  allegadons  of 
the  pursuer,  set  forth  in  the  third  reason  of  reduction,  and  in 
the  third  and  fourth  articles  of  his  revised  condescendence,  re- 
lative to  his  counter  claims,  formed  the  subject  of  discussion  be- 
fore the  Sheriff,  who  allowed  the  present  pursuer  a  proof  there- 
of on  16th  January  1834,  but  the  pursuer  never  extracted  his 
diligehce,  and  in  consequence  thereof,  an  interlocutor  of  circum- 
duction inforo  passed  against  the  pursuer  on  14th  February 
1834,  whereby  the  said  Sheriff  not  only  drcumduced  the  term, 
but  granted  warrant  for  selling  the  pursuer's  stock  and  effects 
for  payment  of  arrears :  3/fo,  That  the  present  pursuer,  on  20th 
February  1834,  gave  in  a  petition  to  the  Sheriff  against  that 
part  of  the  said  interlocutor  of  14th  February  which  related  to 
the  sale  of  his  effects,  but  did  not  crave  that  the  circumduction 
should  be  opened  up,  or  that  any  renewed  diligence  should  be 
granted  to  him,  and  that  the  said  petition  was  refused ;  4to, 
That  the  pursuer  has  averred  in  articles  three  and  four  of  his  re- 
vised condescendence,  the  same  counter  claims  which  he  urged 
in  the  Inferior  Court,  but  has  neither  brought  the  interlocutor 
of  circumduction  under  reduction,  nor  assigned  any  relevant 
reason  for  allowing  the  said  circumduction  to  pass,  nor  to  have 
it  now  opened  up  in  this  Court :  5to,  That  the  summons  in  this 
action  contains  no  proper  or  specific  conclusions  for  the  consti- 
tution of  the  said  alleged  counter  claims :  6to,  That  no  rele- 
vant averment  is  made  by  the  pursuer  in  his  summons,  to  infer 
Mr  Campbell's  liability  to  him  in  damages,  while  his  allegations 
to  that  effect  in  articles  nine,  ten,  eleven,  and  twelve  of  the  re- 
vised condescendence,  resolve  into  a  direct  charge  of  an  antece- 
dent and  fraudulent  combination  between  the  said  Walter  F. 
Campbell  and  the  other  defenders,  which  are  not  supported  by, 
or  competent  under  the  present  summons :  Therefore,  finds  that 
no  relevant  grounds  are  set  forth  to  impose  any  liability  on  the 
said  Walter  F.  Campbell  in  the  present  action,  and  on  that 
ground,  repels  the  reasons  of  reduction,  and  dismisses  the  pre- 
sent action,  and  decerns.  Separatim^  quoad  the  defender  Wil- 
liam Scott,  In  respect,  Ist,  That  the  summons  is  laid  against 
liim,  as  alleged  to  have  been  in  collusion  mth  the  said  Robert  Alton 
alone,  while  there  is  set  forth  in  the  condescendence  a  fraud  of 
a  different  nature,  in  which  other  parties  are  included :  2cf/y, 
That  although  the  present  summons  contains  sundry  conclusions 
for  repetition  and  damages  against  the  said  Robert  Aiton  and 
Mr  Scott,  conjuncdy  and  severally,  and  although  the  pursuer 
obtained  a  decree  thereon  against  the  said  Robert  Aiton  in  ab- 
sence, on  )2th  May  1885,  yet  the  pursuer  had  previously,  by 
bis  letter,  dated  4th  February  1835,  recovered  under  a  diligence 
in  this  process  (No.  89),  entirely  departed  from  the  present  ac- 
tion, in  so  far  as  Aiton  was  concerned.  Finds  that  the  pursuer 
is  not  now  entitled  to  proceed  under  the  summons  as  libelled 
against  the  defender  Scott :  Therefore  dismisses  the  action  as 
laid  against  the  defender,  William  Scott,  and  decerns :  Finds 
both  defenders  entitled  to  expenses,  and  remits  the  accounts 
thereof  when  lodged,  to  the  auditor  to  tax  and  report, 

**  Note, — The  process  in  the  present  case  has  now  become 
one  of  great  bulk,  and  has  assumed  the  appearance  of  mueh  com- 
plication, but  its  merits  depend  on  a  few  points,  which  are 


aa  shortly  enumerated  in  the  preceding  findings  as  the  case  ad« 
mits  of. 

"  The  pursuer  seeks  to  reduce  a  decree  of  irritancy  and  re- 
moving pronounced  against  him  in  1834,  by  tlie  Sheriff  of  Lanark- 
shire, at  the  instance  of  Mr  Campbell  of  Islay,  on  the  ground 
that  the  tenant  had  fiiUen  into  arrear  of  his  rent  for  two  years, 
and  that  he  had  neither  paid  this,  nor  found  caution  for  the 
rents  of  the  five  succeeding  years,  in  terms  of  the  Act  of  Sede- 
runt 1756.  The  reasons  of  reduction  are,  that  the  decrees 
were  passed  in  absence,  that  two  years'  rent  were  not  in  arrear, 
in  consequence  of  counter  claims  of  the  tenant,  and  that  the 
tenant  (now  pursuer)  was  deceived  and  cheated  by  his  agent 
acting  in  collusion  with  the  defender,  William  Scott,  his  brother 
and  intended  cautioner,  who  improperly  uplifted  a  consigned 
fund  belonging  to  the  tenant,  and  withdrew  hb  caution,  which 
it  is  said  he  was  enabled  to  do  by  the  negligence  and  treachery 
of  Robert  Aiton,  who  then  acted  as  the  defender's  agent  in  the 
Inferior  Court. 

"  The  cases  of  the  two  defenders  are  somewhat  different,  and 
require  to  be  separately  attended  to. 

'*  I.  As  to  the  grounds  of  action  against  Mr  Campbell  of 
Islay,  these  are  twofold :  (1st,)  That  the  rent  was  not  in  ar- 
rear for  the  two  years,  as  bbeUed ;  and,  (2(/,)  That  Mr  Camp- 
bell acted  otherwise  in  a  manner  to  subject  him  in  damages  to 
the  pursuer. 

"  (1.)  As  to  the  amount  of  rent  due  to  Islay,  the  only  ground 
on  which  any  plea  on  that  head  seems  to  be  maintained,  is,  that 
the  rent  was  diminished  by  counter  claims  of  the  tenant  against 
the  landlord.  But  this  is  a  matter  which  was  as  fully  as  possible 
investigated  in  the  Inferior  Court,  as  explained  in  the  second, 
third,  and  fourth  findings  in  the  present  interlocutor.  It  is  there 
shown,  that  a  proof  of  the  counter  claims  was  allowed, — that  cir- 
cumduction passed ;  and,  in  fact,  that  the  pursuer  acquiesced  in 
that  interlocutor,  as  indeed  the  answer  given  to  his  counter 
claims  appeared  insuperable.  In  these  circumstances,  it  is 
thought  that  it  would  be  alike  unjust  to  the  landlord  in  this 
particular  case,  and  dangerous  in  point  of  precedent,  to  allow  a 
litigation  to  be  renewed  as  to  these  counter  claims  in  the  pre- 
sent action,  seeing  that  no  relevant  or  intelligible  ground  is  as- 
signed for  not  establishing  them  in  the  Inferior  Court,  if  they 
were  capable  of  proof;  while,  moreover,  the  present  summons 
has  no  special  and  appropriate  conclusions  for  constituting  the 
counter  claim. 

**  The  condescendence  and  answers,  and  reclaiming  petition 
and  answers,  Nos.  30-34  of  process,  with  the  interlocutors  of 
the  Sheriff  thereon,  deserve  the  particular  attention  of  the  Court, 
as  they  show  that  the  counter  claims  were  fully  discussed  in  the 
Inferior  Court. 

"  (2.)  The  only  other  averment  in  the  summons  made 
against  Mr  Campbell,  in  order  to  establish  his  liability  in  da- 
mages, is  the  statement  on  page  sixth  of  the  printed  copy,  vis., 
that  the  statements  in  the  answers  lodged  in  the  Sheriif- Court 
by  the  present  pursuer's  agent  in  his  name,  to  a  minute  of  Wil- 
liam Scott,  wherein  the  agent  explained  the  reasons  for  con- 
senting that  a  certain  consigned  fund  should  be  paid  to  the  said 
William  Scott,  ftc.  &c  '  were  made  by  the  defender,  Robert 
Aiton,  in  collusion  with  the  other  defender,  William  Scott,  and 
were  utterly  untrue,  and  known  to  them,  and  also  to  the  other 
defender,  Widter  F.  Campbell,  to  be  so,  and  were  made  with- 
out the  knowledge  or  consent  of  the  pursuer.'  It  is  not  thought 
that  this  constituted  any  relevant  ground  for  sustaining  a  claim 
of  damages  against  the  defender,  Mr  CampbelL  It  is  not  said 
that  he  was  a  party  to  the  collusion  (but  the  reverse),  or  that 
he  was  aware  that  the  statements  were  unknown  to  the  tenant, 
but  only  that  he  knew  the  statements  in  a  particular  pleading 
to  be  untrue.  This  would  be  a  very  singuUr,  and  not  a  very 
safe  ground  for  holding  an  opposite  party  in  a  litigation  liable 
in  damages  to  his  adversary  in  any  case. 

"  The  pursuer,  aware  of  this,  has  materially  altered  and  en- 
larged his  allegations  against  the  defender  in  his  condescendence, 
and  in  article  ten  of  his  revised  condescendence,  the  defender  is 
now  directly  charged  as  being  a  party  to  a  fraudulent  combiru- 
tion,  and  concert  with  Scott  and  Aiton.  But  the  Lord  Ordi- 
nary is  of  opinion  that  Uus  cannot  be  listened  to  under  a  sum- 
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mons  framed  as  the  present  is,  where  there  is  no  charge  of  com- 
bination.  The  cases  are  so  numerous  in  which  it  has  been 
found  that  the  nature  and  character  of  an  action  cannot  be 
changed  by  new  allegations  in  a  condescendence,  that  it  is  un- 
necessary here  to  refer  to  them. 

*'  II.  The  case  as  to  the  defender,  William  Scott,  may  at 
first  be  considered  as  attended  with  more  diflliculty,  but  it  is  not 
thought  that  the  pursuer  is  entitled  to  sue  him  in  the  present 
action,  either  according  to  the  ordinary  rules  of  form,  or  on  any 
principles  of  law  applicable  to  his  case. 

*'  In  the  summons,  the  allegation  against  Scott  is  a  chat^  of 
collusion  with  Robert  Aiton,  but  in  the  condescendence  the 
averment  set  forth  is  a  charge  of  conspiracy  between  Islay,  Aiton 
and  Scott.  These  are  totally  different  charges,  and  a  conde- 
scendence of  the  latter  does  not  fall  within  a  summons  raised  on 
the  first  narrative. 

'*  But  the  ground  which  has  chiefly  weighed  with  the  Lord 
Ordinary  in  dismissing  the  case  against  Scott  is  this :  The  peti- 
tory conclusions  against  him  are  partly  laid  as  for  debt,  and 
partly  fur  damages,  and  it  is  set  forth  that  Robert  Aiton  is  joint- 
ly liable  with  Scott,  and  the  conclusions  are  directed  against 
them  jointly  and  severally.  Nevertheless,  the  pursuer,  by  the 
very  extraordinary  letter,  dated  4th  February  1835,  departed 
from  the  action  against  Aiton,  without  the  consent  of,  or  any 
notice  to  the  defender,  William  Scott.  Nay,  after  that  letter, 
the  pursuer,  for  some  purpose  not  easily  to  be  accounted  for,  and 
apparently  not  very  creditable,  took  a  decree  against  Aiton 
three  months  after  he  had  granted  the  said  letter.  It  is  sup- 
posed that  this  proceeding  extinguished  the  pursuer's  right  to 
proceed  under  the  present  action.  His  summons  set  forth  a 
conjunct  liability  as  against  both  Aiton  and  Scott.  If  the  pur- 
suer had  raised  the  action  against  Scott  alone,  the  latter  would 
have  been  entitled  to  plead  a  dilator  that  Aiton  was  not  called. 
But  if  Aiton  has  been  privately  discharged  by  the  pursuer,  it  de- 
stroys the  present  summons  as  libelled  against  the  parties  jointly. 

"  Even  this,  however,  is  perhaps  taking  too  narrow  a  view  of 
the  inference  deducible  against  the  pursuer,  from  the  discharge 
of  Aiton  in  the  present  case.  This  action  is  laid  mainly  and  al- 
most entirely  on  the  ground  of  a  gross  professional  and  personal 
fraud,  said  to  have  been  committed  on  the  pursuer  by  his  own 
agent  in  the  Inferior  Court.  The  pursuer  dted  that  agent, 
who  certainly  was  the  primary  party  liable  to  him  in  an 
action  of  damages,  if  he  really  had  betrayed  his  client's  interest, 
but  when  the  case  was  on  the  eve  of  coming  into  Court  the 
pursuer  discharged  the  agent.  It  is  hardly  judging  too  severe- 
ly or  uncharitably  of  a  party  so  acting,  to  hold  his  proceedings 
as  decisive  proof  that  the  charge  against  the  agent  was  felt, 
and  acknowledged  to  be  utterly  unwarranted  and  fictitious. 

*'  If  any  reclaiming  note  is  lodged,  it  is  directed  that  the  pur- 
suer's letter  discharging  Alton,  and  the  subsequent  interlocutor 
of  12th  May  1835,  by  which  decree  was  apparently  taken  against 
him,  be  printed  for  the  perusal  of  the  Court.*' 

The  pursuer  reclaimed,  praying  the  Court  to  find 
that  the  summons  and  record  were  relevant  to  infer  the 
conclusions  of  the  libel,  and  to  remit,  &c. 

At  advising,  the  Court  deemed  it  unnecessary  to 
hear  counsel  for  the  defenders. 

Lord  GiUiea, — The  letter  freeing  Aiton  of  the  decree  is  quite 
conclusive  as  to  Campbell,  and  must  liberate  him.  It  liberates 
the  agent,  who  is  alleged  to  be  the  principal  party  in  the  alleged 
fraud,  and  so  must  liberate  Islay.     I  am  clear  for  adhering. 

Lord  Corehouse, — If  you  discharge  the  principal  party  in  the 
fraud,  how  can  you  come  against  the  others,  particularly  against 
Islay,  of  whom  the  summons  only  alleges  private  knowledge  of 
this  alleged  fraud  ?     The  interlocutor  must  be  adhered  to. 

Lord  Prendent  and  Lord  MttckeTtzie  concurred,  and 
the  Court  adhered. 

Lord  Ordinary,  Cuninghame — AcL  Solicitor- General  (Ru- 
thcrfurd),  Pyper;  James  J.  Smith,  S.S.C.,  Agent For  Camp- 
bell, Dean  of  Faculty  (Hope).  Fletcher;  James  M*Innes,  S.S.C., 
Agent — For  W.  Scuti,  D.  M'Neill,  Patton ;  Daniel  Christie, 
a.S.C,  Atjent — N.,  Clerk fG.D.F.J 
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No.  206. — Earl  of  Wemtss  and  March  and  Cap- 
tain Keith,  Respondents^  v.  Lord  Blantyre  and 
Others,  Objectors  in  the  LoeaUty  of  Haddington. 

Res  Judicata — Court  of  High  Commission — Teinds — Dedmae 
Incluss  Right — Locality — A  decision  of  a  Lord  Ordinary  m 
a  procesB  of  locality,  exempting  lands  from  ttipemd,  pronounced 
in  foro,  found  to  be  res  judicata,  and  binding  on  the  succeuort 
of  the  parties  in  a  process  of  locality  of  a  fittmre  stipend^  al- 
though the  grounds  of  decision  were  admittedly  erroneous,  ac- 
cording to  the  subsisting  interpretation  of  a  chntae  bearing  cum 
dedmis  inclusis. 

In  the  locality  of  the  stipend  of  the  parish  of  Had- 
dington, the  lands  of  Easter  Monkrigg  and  Bearford, 
belonging  to  Lord  Wemyss,  and  those  of  Wester 
Monkrigg,  belonging  to  Captain  Keith,  were  exempted 
by  the  common  agent  from  bearing  any  part  of  the 
augmentation,  on  the  ground  of  a  decision  pronounced 
by  Lord  Fountainhali,  Ordinary,  so  far  back  as  8th 
February  1710,  in  a  process  of  locality  of  a  former  sti- 
pend of  the  same  parish,  and  a  relative  process  of  reduc- 
tion, at  the  instance  of  the  predecessor  of  Lord  Wemyss. 
In  that  process  of  locality,  Hepburn  of  Monkrigg 
(Wester  Monkrigg),  Captain  Keith's  predecessor, 

"  craved  absolvitor,  in  respect  his  lands  were  kirk  lands,  feued 
out  cum  dedmis  inclusis  before  the  Act  of  Annexation,  as  appeared 
by  the  writs  produced,  and  that  they  were  never  in  use  of  paying 
any  part  of  the  stipend  ;  which  being  lykewayes  considered  by 
the  Lord  Ordinar,  he,  in  respect  of  the  writs  |MtMluced,  and  thst 
they  were  never  in  use  of  payment,  (and  that  the  lands  of 
Monkrigg  could  not  be  liable  in  any  part  of  the  stipend."  Tbe 
question,  as  regarded  Lord  Wemyss*  predecessor,  wms  somewhat 
different.  **  Thereafter,  the  procurator  for  Hepburn  of  Besr. 
ford,  alleadged  that  the  lands  of  Bearford  Monkriggs  (Gaiter 
Monkriggs)  and  CotwaiUs,  being  kirk  lands,  feued  out  cmm 
dedmis  inclusis  before  the  Act  of  Annexation,  could  not  be  lyable 
to  any  port  of  the  stipend."  It  was  pleaded  by  the  oppasin< 
heritors,  that  "  how  &rr  soever  his  rights  might  free  him  from 
any  furder  pajrroent,  yett  he  ought  still  to  continue  to  pay  as  for- 
merly :'*  and  Lord  Fountainhali,  '*  in  respect  of  Bearford's  use 
of  payment,  ordained  him  to  oontinoe  to  pay  the  same  quantity 
of  stipend  formerly  paid  by  him  and  his  predecessora ;  and  in  re- 
spect of  the  writs  produced,  assoilsied  him  from  all  Airder  pay- 
ment of  stipend." 

These  findings  were  acquiesced  in  by  the  other  heri- 
tors, and  given  effect  to  in  the  locality,  and  the  decree 
was  extracted,  and  has  been  acted  on  till  the  present 
time, — a  period  of  more  than  one  hundred  and  twenty 
years. 

In  the  process  of  locality  of  the  present  stipend,  ob- 
jections were  taken  by  Lord  Blantyre  and  others  to  an 
interim  scheme  of  locality,  founded  on  the  report  of 
the  common  agent,  in  so  far  as  it  exempted  the  lands 
in  question  from  the  burden  of  any  part  of  the  augmes- 
tation.  It  was  conceded  by  the  respondents,  that  the 
terms  of  the  gp*ants  under  which  the  predeoessors  of  tbe 
respondents  succeeded  in  establishing  a  right  of  exemp- 
tion in  the  locality  of  1710,  as  containing  the  words 
cum  dedmis  inciusisy  but  without  the  essential  terms 
"  et  nunquam  aniea  separatis;'*  and  as  regards  the 
barony  of  Bearford,  the  words  dedmis  garbaiibut  only, 
were,  according  to  the  interpretation  given  to  a  clause 
of  that  description  by  recent  decisions,  insufficient  for 
the  total  exemption  of  lands  from  the  payment  of 
stipend,  although  importing  an  heritable  right  to  teinds. 
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The  question  therefore  turned  upon  the  effect  of  the 
decision  in  the  old  locality,  and  the  discussion  was 
directed  to  the  point  of  res  judicata. 

The  objectors  maintained  the  following  pleas — (1.) 
That,  even  supposing  the  judgment  founded  on  had  been 
pronounced  in  foro^  which  it  most  certainly  was  not, 
there  were  no  termini  habUes  in  the  summons,  or  other 
warrants  of  the  decree  in  1710,  on  which  a  decision  could 
have  been  competently  pronounced,  declaring  the  lands 
in  question  free  from  liability  for  the  present  augmenta- 
tion ;  and,  separately  and  independently  of  this  objec- 
tion, because,  even  if  the  Court,  in  the  circumstances, 
had  had  the  power,  it  is  clear  it  was  not  their  intention 
to  pronounce  any  such  finding.  (2.)  Even  supposing 
that  this  view  of  the  case  were  erroneous,  and  that  the 
Court  did  truly  intend  to  decide  in  favour  of  a  per* 
petual  and  general  exemption  from  all  farther  payment 
in  future  localities,  still  there  can  be  here  no  res  judi" 
calOy  inasmuch  as  the  finding  in  question  was  pro* 
nounced  without  the  slightest  discussion  on  the  merits 
of  tlie  claim.  (3.)  But,  independently  of  all  these 
grounds  and  reasons,  the  change  of  circumstances 
wliich  has  taken  place  since  the  decree  in  question  was 
pronounced,  is  such  as  must  deprive  it  of  the  effect  of 
a  res  judicata  in  the  present  process. 

In  answer  it  was  pleaded — (I.)  That  the  haill  heri- 
tors of  the  parish  having  been  called  as  parties,  and  the 
pleas  of  the  respondents'  predecessors  fully  discussed 
and  sustained,  in  respect  of  the  writs  produced,  the 
judgment  founded  on  was  pronounced  injbros  that 
the  summons,  and  other  warrants  of  that  judgment, 
having  been  sufficient  for  the  determination  of  the  ques- 
tion, whether  the  respondents  had  a  valid  right  of  ex- 
emption from  stipend,  the  point  now  for  a  second  time 
raised,  it  is  of  no  moment  that  the  present  is  a  differ- 
ent action,  such  difference  being  necessary  to  bring 
out  the  plea  of  res  judicata  ;  and  that  the  Court  of 
High  Commission  possess,  like  every  other  Supreme 
Court,  the  power  of  final  decision,  and  having  deter- 
mined the  question  of  exemption  in  a  former  action,  it 
is  no  longer  open  for  discussion:  (2.)  That  the  pro- 
duction by  the  respondents'  predecessors  of  their  title- 
deeds,  containing  the  clause  on  which  their  right  of 
exemption  was  founded,  and  the  discussion  and  deter- 
mination of  the  question  of  exemption,  upon  a  due  con- 
sideration of  these  documents,  and  the  pleas  of  both 
parties,  implied  a  sufficient  discussion  of  the  question  ; 
and,  (3.)  That  a  change  of  circumstances,  or  of  inter- 
ests, cannot  take  from  a  judgment  the  character  of  res 
judicata^  provided  it  was  pronounced  inforo  ;  a  party 
having  the  sole  right  to  decide  on  the  period  best 
fitted  for  the  discussion  and  determination  of  his  own 
interests. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  16M  January  1838 The  Lord  Ordinary  having  consi- 
dered the  revised  objections  and  answers,  and  whole  process, 
and  having  particularly  examined  the  proceedings  in  the  process 
of  locality  relative  to  this  parish,  which  terminated  in  a  decreet 
of  locality  pronounced  on  8th  February  1710,  excerpts  from 
which  have  been  lately  produced.  Finds  that  the  said  former 
process  of  locality  commenced  in  the  year  1707,  and  that  ap* 
pearance  was  made  therein  for  the  predecessors  of  the  whole 
parties,  both  objectors  and  respondents,  in  whose  behilf  pleas 
are  stated  in  the  present  process :   Findb  that  the  record  of  the 


former  process  affords  dear  evidence  that  the  judgment  pro* 
nounced  in  the  said  process,  exempting  the  lands  of  the  present 
respondents  from  allocation,  as  held  cum  deeimia  mcAmu,  were 
neither  pronounced  in  absence,  nor  per  ineuriam,  but  on  a  de- 
liberate discussion  and  consideration  of  the  law  as  then  under- 
stood :  Finds  that  the  objectors,  as  representing,  or  standing  in 
the  place  of  heritors  who  were  parties  to  the  said  former  loca- 
lity, cannot  be  allowed,  more  especially  after  the  judgments  in 
the  said  process  have  been  acquiesced  in  and  acted  on  for  above 
one  hundred  and  twenty  years,  to  call  in  question  the  said  judg- 
ments, or  to  maintain  that  the  respondents'  dtles  are  not  suffi- 
cienc  to  exempt  them  from  stipend,  on  the  ground  that  a  dif- 
ferent view  of  the  law,  applicable  to  such  titles,  has  been  taken 
by  the  Court,  in  cases  of  comparatively  recent  date,  occurring 
in  other  parishes :  Therefore,  of  new,  repels  the  objections 
stated  for  Lord  Blantyre  and  others,  finds  the  respondents  en- 
titled to  expenses,  and  remits  the  account  thereof,  when  lodged, 
to  the  auditor  to  tax  and  report. 

*'  Note, — The  proceedings  in  the  former  locality,  when  mi- 
nutely examined,  appear  sufficient  to  obviate  the  objections  in 
the  present  case,  and  demonstrate  that  these  objections  are  not 
tenable  either  in  fact  or  in  law.  Indeed,  it  is  thought  that,  if 
the  present  objections  were  sustained,  the  decision  would  be  not 
a  little  dangerous  in  point  of  precedent. 

'*  So  far  as  the  Lord  Ordinary  can  trace  the  parties,  every  pro- 
perty, for  the  owner  of  which  appearance  is  made  in  the  present 
process,  was  represented  in  the  locality  of  1707-10,  and  their  at- 
tention was  particularly  called  to  the  very  question  now  pro- 
posed to  be  revived.  Here  the  excerpts  from  the  old  record 
(printed  since  the  case  was  last  before  the  Court  in  May  1836) 
deserve  to  be  particularly  examined. 

'*  These  excerpts  show  that  the  whole  titles  of  the  respon- 
dents' predecessors,  from  1567  to  1686,  were  produced.  It  is 
also  established^  that,  on  17  th  February  1708,  Lord  Foun- 
tainball  pronounced  an  interlocutor  as  to  the  lands  of  |Iep- 
burn  of  Wester  Monkrigg  (predecessor  of  Captain  Keith),  find- 
ing, '  that  the  said  lands,  in  respect  of  the  writs  produced,  and 
that  they  were  never  in  use  of  payment,  could  not  be  liable  in 
any  part  of  the  stipend.' 

"  That  judgment  was  not  brought  under  review,  for  a  reason 
which  is  perfectly  obvious  from  the  record.  The  excerpts, 
after  setting  forth  the  preceding  interlocutor  as  to  Wester  Monk- 
rigg, proceeded  to  narrate  the  judgment  of  the  Lord  Ordinary 
as  to  the  lands  of  Bearford  and  Easter  Monkrigg,  then  belong- 
ing to  Robert  Hepburn  fthe  predecessor  of  Lord  Wemyss). 
His  pleas  are  first  set  forth,  and  then  Uie  Lord  Ordinary 
rFountainhall),  '  in  respect  of  Bearford's  use  of  payment,  or- 
dained him  to  continue  to  pay  the  same  quantity  of -stipend  for- 
merly paid  by  him  and  bis  predecessor ;  and,  in  respect  of  the 
writs  produced,  assoilzied  him  from  all  furder  payment  of  sti- 
pend.* This  interlocutor  having  been  fully  brought  under  re- 
view of  the  Court,  it  was  unnecessary  for  the  heritors  to  contest 
the  decision  as  to  Wester  Monkrigg,  till  the  fiUe  of  Hepbum  of 
Bearford's  plea  was  ascertained.  Accordingly,  the  excerpts  show 
that  Bearford's  plea  was  as  fully,  or  at  least  as  clearly  stated 
to  the  Court  in  1708,  as  it  could  be  at  the  present  day.  Bear- 
ford  reclaimed  against  the  Lord  Ordinary's  interlocutor ;  and 
the  Court,  on  2d  June  1708,  ordered  the  petition  to  be  seen 
and  answered  in  eight  days,  and  dedared  "  they  would  hear 
parties  on  the  said  cause,  and  the  Lord  FoantahibaU's  report 
the  same  day."  Accordingly,  the  excerpts  show  that  appear- 
ance was  made  for  Lord  Biantyre ;  and  that  he  urged  at 
length,  the  very  plea  on  the  merits  now  indicated  by  the  olgeo- 
tor,  viz.,  that  the  clause  in  the  respondents'  titles  wanted  the 
words  '  nunquam  amtea  MeparatiB.  The  plea  was  probably 
elaborately  argued  viva  voce,  as  the  first  counsel  at  the  bar  of 
that  day  seem  to  have  been  employed  for  the  parties.  Never- 
theless, the  Lords  adhered  to  the  Lord  Ordinary's  interlocutor ; 
and  that  being  the  judgment  of  the  whole  Court  as  to  Bearford, 
any  separate  argument  to  the  Inner-House,  in  the  case  of  Monk- 
rigg, was  unnecessary. 

**  It  is  on  reference  to  these  proceedings  that  the  Lord  Ordi- 
nary is  of  opinion  here,  that  there  is  no  room  for  holding  that 
the  decree  in  favour  of  the  respondents'  predecenors  was  a  de- 
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cree  in  absence.  It  was  manifestly  a  decree  in  faro  eomenti' 
OBiggimo  as  to  Bearford ;  and  latterly  the  judgment  of  the  Lord 
Ordinary  as  to  Monkrigg,  was  purposely  allowed  to  become  final, 
because  the  opinion  of  the  Court  on  Bearford's  title,  in  the  same 
parish,  was  decisive  of  Monkrigg's  case. 

"  This  brings  the  question  here  to  the  point  raised  by  the 
oljectors,  who  argue  that  no  judgment  in  one  locality,  can  ever 
form  res  judicata  as  to  the  augmentation  to  be  provided  for  in 
a  subsequent  locality,  or  to  any  effect  beyond  the  allocation 
which  may  be  the  subject  of  discussion  when  the  argument  took 
place.  But  the  Lord  Ordinary  can  find  no  authority  for  that 
proposition,  which  he  has  always  understood  to  be  quite  adverse 
to  the  understanding  of  the  country  and  of  practitioners.  A  great 
many  questions  of  warrandice  as  to  stipends  and  augmentations 
hare  been  tried  during  the  last  thirty  years  in  processes  of  lo- 
cality. See,  in  particular,  the  case  of  the  Jgarl  of  Uopetoun  v. 
Jardine,  Sd  July  1811.  Trustees  of  Lord  Hopetoun  v,  Cop- 
land, 8th  December  1819.  Ca^e  of  Major  M'Donald,  Powder- 
hall,  V.  Heriot's  Hospital ;  and  various  other  oases  reported  in 
•'  Shaw's  Teind  Cases,"  pp.  134-268.  Besides,  nearly  the  whole 
questions  as  to  claims  for  exemption  on  declmm  inclusa  titles, 
have  all  been  tried  in  localities.  See  a  great  variety  of  these 
eases  (all  tried  in  localities),  enumerated  in  the  last  edition  of  Sir 
John  Connell's  work  on  Teinds,  Vol.  II.  pp.  24-37,  &c  Indeed, 
the  very  case  of  Ochterlony,  in  which  President  Blair  so  fully  ex-* 
plained  his  views  on  this  obscure  subject,  occurred  in  the  locality 
of  CarmylUe.  But,  according  to  the  argument  of  the  objectors, 
the  decision  of  that  case,  and  aU  other  contested  questions  of  title 
or  warrandice,  if  decided  in  localities,  will  not  form  res  judicata 
in  any  future  locality  of  the  same  parish,  quoad  subsequent 
augmentations,  if  any  succeeding  heritor  choose  to  renew  the  li- 
tigation. 

"  The  Lord  Ordinary  thinks  that  this  doctrine  would  be  alike 
oppressive  to  heritors,  and  contrary  to  all  the  authority  and  legal 
analogies  applicable  to  the  question.  After  the  Union,  the  Com* 
mission  of  Teinds  had  all  the  permanency  and  jurisdiction  of  a 
court  of  law  in  teind  matters,  and  if  parties  once  join  issue  there, 
and  have  the  legal  construction  and  effect  of  their  titles,  as  ren- 
dering their  estates  subject  to,  or  exempt  from  teinds,  determined 
inforo  in  a  locality,  it  would  be  both  unnecessary  and  vexa- 
tious to  allow  either  these  parties  themselves,  or  their  heirs  and 
successors,  to  renew  the  very  same  argument  as  to  the  same 
estate  in  any  future  process,  whether  it  be  locality  or  declarator. 
Indeed,  it  is  thought  that  a  locality  is  the  most  fit  and  appro- 
priate process  for  ascertaining  finidly  and  permanently  the  na- 
ture of  a  title,  as  comprehending  or  excluding  a  decima  inclusa 
right. 

*'  It  may  be  added,  that  the  plea  ofresjWicata,  founded  on  a 
judgment  iir  a  previous  locality,  appears  to  have  been  one  of 
the  pleas  sustained  in  the  reduction,  Lawson  v,  Lindsay ;  Shaw's 
Teind  Cases,  8d  July  1822.  There,  no  doubt,  the  title  of  ex- 
emption libelled  on,  appears  to  have  been  such  as  would  have 
been  sufficient  to  exempt  Lawson's  lands,  even  according  to  the 
law  of  decinue  inclusa,  as  latterly  understood.  But  here  it  de- 
serves particular  notice,  that  Bearford's  right  to  exemption  in 
1708,  was  pronounced  not  simply  in  a  process  of  locality,  but 
in  a  reduction  which  he  raised  expressly  to  try  his  right ;  so 
that,  if  the  judgment  in  sucfi  a  process  was  not  sufficient  finally 
to  ascertain  his  right,  it  is  not  very  easy  to  see  how  it  could 
ever  be  determined." 

The  objectors  reclaimed. 

Lord  Prerident  declined  judging,  in  respect  of  relationship  to 
one  of  the  parties. 

Lord  Corehouae, — The  same  question  was  previously  in 
issue,  and  pleaded  on  by  all  parties,  both  in  the  locality  in  1710, 
and  in  the  reduction  and  declarator  which  was  conjomed  with 
the  locality.  No  doubt  the  general  opinion  was,  till  a  com- 
paratively recent  date,  that  a  decinue  inclusa  right  gave  an  ex- 
emption to  teind ;  but  that  was  departed  from,  and  is  not  now 
the  law.  Now,  the  question  was  raised  in  the  locality  of  1710, 
and  declarator,  when  the  old  law  on  this  point  obtained,  and 
it  was  decided  between  the  predecessors  of  the  present  parties. 
It  therefore  regulated,  in  that  locality,  the  payment  of  stipend, 


and  roust,  according  to  my  ideas,  regulate  the  payment  la  all 
time  subsequently  as  a  res  judicata,  though  the  law  is  now  al- 
tered. I  know  of  no  law  for  saying  that  a  decision  in  one  lo- 
cality shall  not  form  a  precedent  as  between  the  same  parties 
afterwards :  and,  indeed,  if  the  reverse  obtained,  it  would  be 
productive  of  very  bad  consequences.  I  am  for  adhering  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Mackienzie. — I  certainly  think  that  the  principle  of  a 
res  judicata  does  apply  to  decisions  in  the  Teind  Court;  but  so 
far  as  I  ever  understood  the  law  and  practice,  I  considered,  that 
though  what  had  been  ruled  was  certainly  a  res  judicata  in  a 
locality,  it  could  not  form  a  res  judicata  in  subsequent  localities. 
Thus,  for  instance,  if  gross  irregularities  had  been  committed 
in  allocating  upon  parties,  I  never  understood  that  these  coold 
not  be  redressed  in  a  subsequent  locality.  This,  I  thought, 
arose  from  the  idea  that  the  Teind  Court  had  only  oommiaaioa 
to  decide  on  the  particular  case  on  hand,  and  that  they  were 
entitled  to  look  at  every  locality  as  a  new  process ;  and  I  was 
not  aware  that  this  Court  could  do  otherwise  than  was  pre* 
viously  competent  to  the  Teind  Court.  The  points  previously 
decided  in  localities  I  always  viewed  as  important,  no  doubt 
as  precedents;  nothing  else,-^not  bb  res  judicaies.  If  it  could 
have  been  shown  that  localities  just  operated  in  an  extensive 
way,  such  as  declarators,  I  might  have  thought  differently ;  but 
that  was  not  urged  as  having  ever  been  in  contemplatioii.  In 
this  case  the  summons  of  declarator  and  reduction  in  1710,  I 
view  accordingly  as  applicable  alone  to  the  locality  in  which  it 
was  brought,  and  it  has  no  craving  for  a  general  declarator.  I 
therefore  have  great  doubts  as  to  the  interlocutor  of  the  Lord 
Ordinary,  so  fiir  as  it  finds  that  it  was  a  res  judicata  in  all  sab- 
sequent  localities,  though  I  agree  it  formed  a  res  judicata  in  the 
locality  in  question. 

Lord  Oillies, — I  agree  with  the  Lord  Ordinary,  that  this 
point,  decided  in  the  locality  of  1710,  must  form  a  res  judicata 
in  all  subsequent  localities  between  the  parties,  as  the  succes- 
sors of  the  persons  who  tried  the  point.  I  entirely  agree  with 
the  reasons  stated  in  the  Lord  Ordinary's  note.  I  just  put  the 
case  of  a  multiplepoinding :  will  it  be  contend^  that  a  point  de- 
cided in  a  multiplepoinding  shall  not  form  a  res  judicata  between 
the  same  parties,  some  of  whom  attempt  to  raise  it  in  a  se- 
parate action.  I  just  hold  that  if  the  point  was  decided  com- 
petently in  a  multiplepoinding,  and  suppose  that  the  point 
might  have  been  raised  in  a  separate  action,  that  the  party  can- 
not retry  in  the  separate  action  what  has  been  settled  in  the 
multiplepoinding :  So,  if  a  point  was  competently  tried  and  de- 
cided in  a  locality,  which  could  have  been  decided  as  well  in  a 
separate  action,  I  say  that  the  proceedings  in  the  locality  will 
form  a  res  judicata  to  the  separate  action. 

The  Court  (22d  May)  aocordingly  adhered,  with  ad* 
ditional  expenses. 

Lord  Ordinary,  Cuningliame. — For  Earl  of  Wemyss  aud 
March,  and  Hon,  Captain  Keith,  Dean  of  Faculty  (Hope),  A. 

Anderson,  M*Kenzie;  Tod  and  Hill,  W.S.,  Agents For  Lord 

Blantyre,  Lord  Hopeton,  Sir  John  Buchan  Hepburn,  and 
Major'  General  Sir  Robert  Houston,  SoUdtor-Genenil  (Ruther- 
furd),  D.  M'Neill,  Ivory,  G.  Dundas ;  Dundas  and  Wilson. 

W.S.,  ^^ea/s.— John  Kennedy,  W.S.,  Cowmon  Agent Tdnd 

CfcrA.— I  G.D.F.J 


21  si  February  1838. 

O  UTEE-  House. — (J.  D.  M. ) 

No.  207. — Jabies  Forbes,  Petitioner,  v.  Alexanbeb 
WniTEy  Junior,  Trustee  on  the  SequeHraied  JSsiaie 
of  Messrs  Guthrie  and  Baxter,  Merchants,  Dundee, 


Bankrupt  Act,  54  Geo.  III.  c.  137— Ranking-^Relief—^oint 
and  Several  Obligation — Retention  —  Bill  of  Excbai^-^ 
Where  a  bill  was  drawn  bg  two  parties  jointlg,  and  discounted 
with  a  bank,  which,  on  the  insolvency  of  the  accepters  and  one 
of  the  drawers,  lodged  a  claim  for  the  whole  amount  on  the  se- 
questrated estate  of  the  latter,  and  the  solvent  drawer  lihewise 
lodged  a  claim  on  the  estate  for  other  debts  unconnected  with 
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the  bill — Held,  that  as  the  estate  only  yielded  a  dividend  of 
Is.  lOJ.  per  pound,  the  trustee  on  the  sequestrated  estate  was 
not  entitled  to  claim  relief  against  the  solvent  drawer  for  the 
half  of  the  bill,  by  retaining  the  dividends  upon  the  other  debts 
claimed  by  him. 

In  1836,  the  petitioner  imd  MessFs  Guthrie  and 
Baxter  entered  into  a  joint  speculation  in  flax  and 
Godilla.  A  part  of  the  goods  purchased  under  it  was 
sold  to  IL  G.  Holden  and  Company,  merchants  in 
Dundee,  for  the  price  of  which,  being  £1263.  9*  9)  the 
petitioner,  and  Messrs  Guthrie  and  Baxter,  drew  a  Joint 
bill  on  Holden  and  Company,  which  bill  was  accepted 
by  them,  and  thereupon  was  discounted  by  the  drawers 
with  the  Dundee  Commercial  Bank.  Holden  and  Com- 
pany, and  Guthrie  and  Baxter,  became  insolvent  be- 
fore the  bill  fell  due,  and  the  Dundee  Commercial  Bank 
lodged  a  claim  on  the  sequestrated  estate  of  Guthrie 
and  Baxter,  inter  alia,  for  the  amount  of  the  bill,  which 
the  respondent,  the  trustee,  sustained  and  ranked.  The 
petitioner  likewise  lodged  a  claim  for  other  debts  against 
the  bankrupts,  unconnected  with  the  bill,  and  amount- 
ing to  £1696.  3.  5.  In  making  up  the  state  of  rank- 
ings on  the  sequestrated  estate,  preparatory  to  declaring 
a  dividend  of  Is.  lOd.  per  pound,  the  respondent  pro* 
nounced  this  judgment  on  Uie  petitioner's  claim : 

"  Seventh,  With  regard  to  the  claim  of  James  Forbids,  Finds 
that  the  Dundei!  Commercial  Bank  have  ranked  on  the  estate 
for  a  bill  of  £1263.  9.  9,  dated  the  18tb  day  of  June  1836,  at 
BIX  months  after  date,  drawn  by  the  said  James  Forbes  and 
Guthrie  and  Baxter  on  R.  G.  Holden  and  Company,  and  of 
which  bill  the  said  James  Forbes  was  bound  to  relieve  Guthrie 
and  Baxter  from  the  payment  of  one-half;  therefore,  to  the 
extent  of  one-half  the  said  bill,  rejects  the  claim  of  the  said 
James  Forbes ;  quoad  ultra,  sustains  the  said  claim." 

Against  this  judgment  the  petitioner  presented  a  pe- 
tition and  complaint  to  the  Court,  pleading — 1.  A  trus-> 
tee  is  not  entitled  to  reject  a  claim  such  as  the  com- 
plainer*s,  on  the  mere  ground  of  a  right  of  retention  or 
compensation  on  the  part  of  the  bankrupt's  estate 
against  the  claimant.  2.  A  creditor  who  proceeds,  as 
the  Dundee  Commercial  Bank  has  done  in  the  present 
case,  may  be  ranked  on  the  bankrupt  estate  for  the  full 
amount  of  his  debt,  but  such  estate  is  entitled  to  no 
farther  relief  against  the  solvent  co-obligant,  than  in  so 
far  as  the  estate  will  pay  more  than  the  insolvent's 
moiety  of  the  debt ;  and  unless  the  dividend  due  from 
the  estate  exceeds  that  moiety  of  the  debt  which  the 
bankrupts  must  have  paid  had  they  continued  solvent, 
the  estate  is  entitled  to  no  relief,  it  being  only  for  the 
excess  above  such  moiety  that  any  relief  is  competent. 

The  respondent  pleaded — 1.  A  trustee  on  a  seques- 
trated estate,  in  preparing  for  a  dividend,  is  required 
to  pass  judgment  on  each  claim,  by  either  admitting  or 
rejecting  it.  In  the  discharge  of  this  branch  of  his 
duty,  he  must  regulate  himself  by  the  principles  of  law  \ 
and  if  he  considers  a  claim  ill  founded,  whether  in 
whole  or  in  part,  he  is  entitled  to  dispose  of  it  accord- 
ingly. It  is  the  settled  construction  of  the  Statute, 
that  the  trustee  is  to  '^  exercise  his  own  judgment, 
leaving  it  to  otiiers  to  complain  if  they  shaU  be  so  ad- 
vised." There  is  no  peculiarity  in  the  petitioner's 
claim  to  authorise  a  deviation  from  the  general  rule* 
2.  The  petitioner  has  no  interest  to  object  to  the  course 
that  has  been  adopted  in  point  of  form,  since  the  re- 
spondent has,  in  terms  of  the  Statute,  set  apart  a  divi- 


dend equal  to  the  full  amount  of  the  petitioner's  claim, 
to  abide  the  determination  of  the  present  question.  3. 
When  two  parties  are  jointly  bound  for  a  debt  along 
with  the  principal  debtor,  each  of  them  is  indebted  as 
principal  for  a  moiety  thereof,  and  as  security  for  the 
other  moiety ;  and  the  co-obligant  who  pays  the  whole 
debt,  is  not  entitled  to  rank  upon  the  estate  of  the  in- 
solvent co-obligant  for  the  whole,  to  the  effect  of  draw- 
ing one-half,  but  can  rank  for  one-half  only.  4.  Rank- 
ing and  payment  of  dividend,  in  the  case  of  bankruptcy, 
is  equivalent  to  actual  payment,  where  the  estate  is 
solvent,  under  reservation  of  the  creditor's  right  to  pro- 
ceed against  the  person  or  new  acquisition  of  his  debtor. 
5.  It  follows  from  these  principles,  that  where  the  cre- 
ditor, as  in  the  present  instance,  has  ranked  for  the 
whole  debt  upon  the  estate  of  the  insolvent  co-obligant, 
and  the  funds  are  burdened  with  the  ranking  upon  the 
moiety  of  the  debt  for  which  the  petitioner  is  liable,  as 
well  as  the  moiety  for  which  the  bankrupts  are  pro- 
perly liable,  the  petitioner  is  bound  to  relieve  the  se- 
questrated estate  of  the  ranking  for  his  proper  share, 
and  the  respondent  is  entitled  to  enforce  this  legal 
claim  of  relief  habUi  modo.  6.  In  these  circumstances, 
as  the  petitioner  claimed  upon  the  estate  for  a  private 
debt,  the  respondent  was  entitled  to  set  off  the  claim 
of  relief  against  the  petitioner's  claim  for  payment,  to 
compensate  the  dividends  payable  on  the  latter  with 
those  payable  on  the  petitioner's  half  of  the  bill ;  or, 
what  is  the  same  in  substance,  to  deduct  the  petitioner's 
half  of  the  bill  from  the  separate  debt,  and  to  admit  his 
claim  only  for  the  balance.  7.  If  the  creditor  (the 
Commercial  Bank)  had  adopted  the  more  natural  course 
of  demanding  payment  in  the  first  place  from  the  pe- 
titioner, who  is  solvent,  the  petitioner  could  only  have 
ranked  on  the  sequestrated  estate  for  the  half  of  the 
bill,  whereas,  if  his  present  demand  is  sustained,  the 
estate  will  be  burdened  with  a  ranking  for  the  whole 
bill.  It  would  be  contrary  to  the  intendment  of  the 
Statute,  and  the  equity  of  the  common  law,  to  allow 
the  petitioner  to  obtain,  through  the  accidental  conduct 
of  the  bank,  a  preference  indirectly  over  the  general  body 
of  creditors,  which  directly  he  could  never  have  obtained. 
The  Lord  Ordinary  pronounced  this  interlocutor 
(which  was  acquiesced  in),  adding  the  subjoined  note : 

<'  2\st  February  1838 The  Lord  Ordinary  having  consider- 

ed  this  petition  and  complaint,  and  answers,  with  the  record 
prepared  thereon,  Finds,  \st,  that  the  petitioner,  James  Forbes, 
is  admitted  to  have  been  a  creditor,  at  the  date  of  the  seques* 
tration,  on  Guthrie  and  Baxter's  estate,  on  claims  in  which  the 
bankrupts  were  the  principal  debtors  to  the  amount  of  £1696. 
8s.  5d. :  2  J,  Finds  that  the  petitioner,  Bir  Forbes,  was  at  the  same 
date  also  a  co-obligant  along  with  the  bankrupts,  in  a  bill  for 
£1263.  9.  9.,  which  was  granted  to  R.  O.  Holden,  and  dis- 
counted at  the  Dundee  Commercial  Bank,  for  a  joint  adventure 
in  which  the  bankrupts  and  pursuer  were  jointly  and  equally 
interested :  3(/,  Finds  that  the  principal  creditors  in  the  said 
bill  (the  Dundee  Commercial  Bank)  ranked  on  the  said  Guthrie 
and  mxter*s  estate  for  the  full  amount  of  the  bill,  whereby 
they  drew  one  shilling  and  ten  pence  per  pound,  which  did  not 
produce  nearly  one-half  of  the  bill  for  which  the  bankrupts 
were  liable,  while  the  petitioner,  Mr  Forbes,  is  liable  for  the 
balance.  Under  these  circumstances.  Finds  that,  according  to 
the  established  law  and  practice  of  rankings,  neither  the  bank- 
rupts, nor  their  trustee  or  creditors,  are  endtled  to  maintain  a 
claim  to  any  effect  a^nst  the  petitioner,  in  reference  to  his 
ranking  for  his  individual  and  separate  claims  on  the  bankrupts* 
estate ;  and  that  the  ground  on  which  the  trustee  deducted  one- 
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balf  of  the  amount  of  the  said  bill  for  £1263.  9.  9.  from  the 
rankin^f  of  the  petitioner  for  the  said  sum  of  £1696.  3. 5.,  being 
the  amount  of  the  petitioner's  separate  claims,  is  not  maintain- 
able in  law :  Therefore,  rescinds  the  deliverance  of  the  trustee 
ou  the  petitioner's  claim,  and  finds  that  he  is  entitled  to  be 
ranked  for  his  full  claim  of  £1696.  3.  5. :  Finds  the  com- 
plainer  entitled  to  expenses,  and  remits  the  account  thereof, 
when  lodged,  to  the  auditor  to  tax  and  report,  and  decerns. 

**  Note, — In  pronouncing  the  preceding  judgment,  the  Lord 
Ordinary  does  not  mean  in  the  slightest  degree  either  to  ques- 
tion or  depart  from  the  judgment  of  the  House  of  Lords  in  the 
well-known  case  of  Keith  against  Heron,  8th  February  1792, 
in  which  the  Court  found,  that  when  payment  of  a  debt  has 
once  been  levied  from  one  of  two  joint  obligants  (who  in  that 
case  were  co-cautioners),  the  latter,  on  ranking  on  the  estate 
of  the  correus,  must  rank  only  for  one-half,  and  not  for  the 
whole  debt.  The  present  is  obviously  a  different  case.  There 
the  principal  creditor  in  the  first  instunce  ranked  for  the  full 
debt,  as  he  unquestionably  was  entitled  to  do,  on  the  estate  of 
parties  bound  jointly  and  severally  to  him;  notwithstanding 
which  he  drew  far  less  than  one-half  of  the  debt  (indeed  less 
than  one-sixth  thereof),  and  the  question  which  arises  is,  if  any 
claim  to  any  effect  be  maintainable  by  the  creditors  of  the  party 
so  ranked  against  the  other  joint  oblirant  ?  It  is  believed  that 
the  universal  understanding  and  practice  is,  that  no  such  claim 
can  be  urged ;  and,  therefore,  the  Lord  Ordinary  has  altered  the 
decision  of  the  trustee,  as  taking  a  novel  view  of  the  law,  for 
which  there  is  no  authority. 

"  At  the  same  time,  the  trustee's  plea  is  not  destitute  of  plau- 
sibility, and  was  very  well  enforced  from  the  bar.  He  argued, 
that  ranking  on  a  sequestrated  estate  was  equivalent  to  pay- 
ment ;  and  that  here  a  debt  which,  to  the  extent  of  £600,  was 
truly  the  petitioner's  debt,  was  ranked  on  this  estate,  and  drew 
a  dividend  accordingly ;  in  consequence  of  which  it  is  said  that 
the  creditors  on  the  sequestrated  estate  are  entitled  to  indem- 
nify themselves,  when  they  can  do  so,  (as  in  the  present  case) 
by  the  mere  act  of  retention.  But  to  this  it  seems  relevant  to 
reply,  that  no  party  can  set  up  a  claim  of  retention  but  for  such 
a  payment  or  daim  as  is  sufficient  to  constitute  a  debt, — but 
that  when  a  debtor  or  his  estate,  by  any  mode  of  ranking,  con- 
tribute nothing  more  than  their  cedent  or  predecessor's  proper 
share  of  a  debt,  no  claim  of  debt  arises. .  The  true  test  appli- 
cable to  such  a  question  seems  to  be,  that  if  the  co-obligant 
had  no  claim  against  the  sequestrated  estate,  it  could  not  be 
maintained  by  any  lawyer,  that  direct  action  would  have  lain 
against  him  to  force  him  to  repeat  and  pay  up  to  the  bank- 
rupt estate  the  dividend  on  the  half  of  the  debt  levied  by  the 
creditor,  so  long  as  the  whole  dividend  drawn  did  not  produce 
more  than  the  half  of  the  debt  for  which  the  bankrupts  were 
originally  bound.  And  if  no  such  action  could  have  been  sui>- 
ported  for  repetition  or  reimbursemeaty  there  is  certainly  no 
principle  on  which  a  plea  of  compensation  or  retention  can  be 
set  up  on  the  part  of  the  creditors,  when  the  co-obligant  comes 
to  rank  for  other  claims  entirely  separate  and  distinct  from  the 
joint  claim. 

*'  Accordingly,  this  view  of  the  case  is  agreeable  to  the  prac- 
tice which  has  been  observed  for  a  long  time  in  rankings  on  all 
bankrupt  estates,  as  b  very  clearly  expuined  in  Mr  Bell's  work, 
Vol.  I.  p.  354 ;  and  though  the  learned  author  very  naturally 
and  truly  remarks,  that  the  consequents  '*  are  unequitable  and 
arbitrary,"  in  so  far  as  the  bankrupt  estate  of  a  co-cautioner  is 
exposed  to  a  different  liability,  according  to  the  accidental  cir- 
cumstance of  the  principal  creditor  or  the  co-obligant  ranking 
first  on  the  estate  of  the  bankrupt,  yet  this  probably  proceeded 
on  the  idea  that  a  creditor  holding  a  ioint  and  several  obliga- 
tion from  more  debtors  than  one,  is  pound  to  use  his  right  in 
such  a  way  as  if  possible  to  procure  fvoro  the  estate  of  each  of 
the  parties  insolvent,  such  a  dividend  as  will  be  roost  nearly 
equivalent  to  their  share  of  the  originid  obligation.  So  univer- 
sally is  this  understood  and  acted  upon  in  practice,  that  the 
Lord  Ordinary  thinks  it  would  require  an  express  enactment  of 
the  Legislature  now  to  alter  the  rule. 

"  The  authorities  applicable  to  this  question  will  be  found 
very  clearly  stated  by  Mr  Bell,  in  the  passage  before  referred 


to.  Vol.  I.  p.  354,  from  which  it  would  appear  that  the  rales  of 
ranking,  as  now  recognised,  however  apparently  arbitrary,  are 
the  same  both  in  Scots  and  English  law.  The  doctrine  in 
Scotland  was  held  to  be  finally  fixed  in  the  case  of  Cranstoun  v. 
M*Dowal,  22d  May  1798  (Mor.  p.  2552)  ;  and  the  very  ques- 
tion which  here  occurs,  was  decided  in  terminii  by  the  First  Di- 
vision, after  a  hearing  in  presence,  in  the  case  of  Gourlay's  cre- 
ditors in  1820,  which  is  not  noticed  by  Mr  Beil.  The  first 
branch  of  that  case  is  not  reported ;  but  the  reference  to  it  in  a 
subsequent  question,  between  the  same  parties,  and  on  the  same 
estate,  will  be  found  explained  in  the  report  of  Buist  v.  Thom- 
son, 7th  December  1622,  (2  Shaw,  p.  71),  In  which  a  co-can- 
ttoner,  who  got  an  advantage,  as  in  the  present  ease,  by  the 
primary  ranking  of  the  principal  creditor,  was  found  entitled 
afterwards  to  rank  for  the  full  amount  of  a  separate  daim,  with- 
out being  subject  to  any  deduction  for  the  excess  of  ranking  on 
the  cautionary  daim,  at  least,  till  the  creditor  drew  more  from 
the  bankrupt  estate  than  the  bankrupt's  proper  share  of  the  joint 
debt." 

Lord  Cuninghame,  Ordinary. — Act.  D.  M'Neill,  Stark. — Alt, 

Ivory,  Jameson Lockhart,  Hunter  and  Whitehead,  W.S.^and 

W.  and  A.  Murray,  W.S.,  Agent* [J.D.M.] 

1st  June  1838. 
First  Division (G.D.F.) 

No. -208 — Alexander  Low,  Trustee  on  the  Seques- 
trated Estate  of  Alexander  Robertson^  Pursuer^  r. 
StinLiNO  and  Kennet,  and  William  H.  Lizaks, 
their  Trustee^  Defenders, 

Partnership —  Set  Off —  Compensation — Retention — Bankrupt 

—Trustee, 

Special  case.  Alexander  Robertaon,  W.S.,  the  bank- 
rupt, was  the  professional  and  confidential  agent  of  the 
firm  of  the  other  bankrupts,  Stirling  and  Kenney,  book- 
sellers and  publishers  in  Edinburgh,  and  likewise  the 
brother  of  one  of  the  individual  partners,  Mr  G.  H. 
Bobertson.  After  the  sequestration  of  Robertson,  his 
trustee  brought  an  action  for  payment  of  a  balance  of 
a  sum  of  money  alleged  to  be  due  to  Robertson,  and 
whioh  appeared  from  his  books  to  have  been  paid  by 
him  to  tne  firm.  It  was  averred  that  no  sum  whatever 
was  due,  the  defenders  explaining,  that  though  pay- 
ments were  made  by  Robertson,  apparently  in  his  own 
name,  to  the  firm,  that  was  done  according  to  an  ar- 
rangement between  the  bankrupt  and  G.  H.  Robertson 
and  Kenney,  two  of  the  partners,  who  impressed  their 
money  into  hi^  (Robertson's)  hands,  to  be  advanced  to 
the  Company,  with  the  view  of  being  more  readily 
withdrawn  from  the  Company  when  necessary. 

On  a  reclaiming  note  by  the  pursuer  against  a  judg- 
ment of  the  Lord  Ordinary,  the  Court  remitted  to  an 
accountant  (Donald  Lindsay)  to  examine  the  books  and 
accounts,  and  to  call  for  production  of  all  books,  do- 
isumeuts  and  vouchers,  which  might  appear  necessary. 
Thereafter,  the  accountant,  after  examination  of  the 
vouchers,  correspondence,  &c«,  reported,  that  it  appear- 
ed to  him  that  the  advances,  though  severally  made  by 
Robertson,  were  made  from  funds  received  from  or  on 
account  of  G.  H.  Robertson  and  Kenney,  with  the  view 
of  being  applied  for  behoof  of  the  firm  of  Stirling  and 
Kenney ;  and  further,  it  appeared  to  htm  (the  account- 
ant) that  Robertson,  the  bankrupt,  had  entirely  acted  as 
trustee  for  the  individual  partners  of  the  firm.  It  did 
not  appear,  however,  in  what  proportion  the  deposits 
had  originally  been  made  in  Robertson's  hands  by  G. 
H.  Robertson  and  Kenney. 
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The  Court  pronounced  a  judgment  in  confbnnity 
with  the  opinion  of  the  accountanti  and  assoilzied  the 
defenders. 

Aatborities  as  to  a  set-off. — Bogle's  Creditors  v.  Ballantine, 
8th  June  1793.  Scott  i^.  Hall  and  Bisset,  Idth  June  1809. 
Salmon  v,  Paddon  and  Vannan,  17th  December  1824. 

Lord  Ordinary^  FuUerton Act,  Russell ;  J.  Stuart,  Agent. 

— AU.  Patton;  Smith  and  Kinnear,  W.S.,  Agenti.^^S.^  Clerk, 


UtJune  1838. 
First  Division— (G.D.F.) 

No.  209. — Willi  AM  Howieson  Crawfurd,  Suspend 
devy  V.  Alexander  Harkness,  Treasure!*  of  the 
Poor/  Fund  of  the  Parish  ofKilmamocky  Charger. 

Poor — Assessment—  Heritors — Kirk-Session — Statutes  1579, 
c.  68,  74;  1663,  c.  16— Proclamations  1692,  1693— ITWe 
in  a  parish  (of  Kilmamock)^  consisting  of  both  burgh  and  land- 
ward districts^  the  combined  population  amounted  to  iwentg 
thousand, — the  burgh  district  containing  alone  about  eighteen 
thousand,  with  only  the  merest  fraction  of  valued  rent  attached 
to  it, — the  heritors'  half  of  poors'  assessment  had  been  stented 
OR  the  valued  rent — Held,  in  the  circumstances,  that  in  levying 
for  poors*  money,  the  heritors*  half  of  the  assessment  ought  to 
have  been  stented,  not  in  reference  to  valued  rent,  but  on  the 
real  rent,  regard  always  being  had  to  a  suitable  deduction 
on  the  rent  of  house  property,  and  that  this  rule  should  be 

adopted  in  future  in  the  particular  parish Opinion  ex- 

pressed,  that  in  levying  on  house  property,  allowance  ought  to 
be  made  in  the  assessment  fur  insurance,  repairs,  decay,  and  re- 
building of  the  subjects. 

At  a  statutory  meeting  of  the  heritors  of  the  parish 
of  Kilmarnock,  held  on  2d  February  1836,  it  was  moved 
and  carried, 

**  That  in  laying  on  the  assessment  for  the  maintenance  of  the 
poor  of  this  parish  for  the  current  half-year,  the  one-half  of  the 
necessary  funds  to  be  laid  on  and  levied,  conform  to  the  original 
valuation  of  the  whole  lands  in  town  and  parish,  the  other  half 
to  be  assessed  on  the  whole  inhabitants  of  the  parish,  according 
to  means  and  substance,  considering  the  bouses  built  upon  lands 
feued  in  town  and  neighbourhood  as  included  in  the  means  and 
substance  of  the  haill  inhabitants.*' 

An  amendment  had  been  proposed,  but  lost,  to  the 
effect  that  four-tenths  should  be  raised  by  the  country 
heritors,  in  such  way  as  they  should  agree,  and  six- 
tenths  on  the  heritable  property  within  the  burgh,  and 
on  the  means  and  substance  *'  of  the  haill  inhabitants, 
wherever  situated." 

This  meeting  comprehended  small  feuars,  who  (since 
the  decision  in  the  case  of  Sir  James  Boswell  v.  Hamil- 
ton, and  Hamilton  v.  Feuars  of  Mauchline,  I6th  June 
1837,  (st^ay  Vol.  IX.  p.  647,)  in  which  feuars  of  this 
description  were  held  to  be  heritors,)  in  this  parish 
claimed  the  rights  of  heritors,  and  voted  in  parish  mat- 
ters, to  the  exclusion,  it  was  stated,  of  the  great  land- 
holders. On  the  occasion  in  question  it  was  stated, 
that  there  was  a  great  majority  of  heritors,  in  point  of 
value,  who  dissented  from  the  resolution,  but  they 
were  outvoted  in  point  of  number  by  the  small  feuars. 

The  great  heritors  of  the  parish  resolved  to  bring 
this  Judgment  of  the  meeting  under  review ;  and  ac- 
cordingly, as  of  a  threatened  charge  for  ^e  portion  of 
the  assessment  alleged  to  be  due  by  him,  one  of  them, 
Crawfurd,  brought  a  suspension  (on  caution)  for  the 


purpose  of  having  it  determined,  whether  the  heritors' 
half  of  the  assessment  for  the  poor  should  be  levied  ac- 
cording to  the  valued  or  real  rent, — ^the  grounds  of  sus- 
pension being,  ( 1 .)  That  the  resolution  in  question,  though 
voted  by  a  majority  in  number,  was  contrary  to  a  reso- 
lution voted  in  the  previous  year  by  a  majority  of  heri- 
tors in  value,  and  that  it  was  contrary  to  the  opinion 
of  the  considerable  heritors  in  the  town  and  landward 
part  of  the  parish :  (2.)  Tliat  the  mode  of  levying  on 
the  valued  rent  was  not  applicable  to  such  parishes, 
and  was  not  conformable  to  practice :  (3.)  Because  it 
was  unjust  in  the  circumstances :  (4.)  That  the  real 
rent,  as  a  basis  alone,  met  the  justice  of  the  case  :  (5.) 
That  measures  having  been  used  to  raise  funds  for  be- 
hoof of  the  poor,  no  injury  could  meantime  be  sustained 
by  passing  the  bill  to  try  the  question. 

The  suspender  stated,  that  the  population  of  the 
parish  amounted  to  about  twenty  thousand,  of  which 
the  burgh,  which  had  greatly  increased  of  late  years, 
contained  eighteen  thousand,  and  the  landward  part  of 
the  parish  two  thousand.  The  estimate  of  the  rental 
was  for  the  town  £29,306,  and  for  the  country  £13,057* 
The  valued  rent  of  the  parish  was  admitted  to  be 
£6768 ;  and  it  was  stated  by  the  suspender,  that  no 
part  of  the  valued  rent  was  attached  to  the  buildings  in 
the  burgh,  with  the  exception  of  £68.  6.  7.  Thus  the 
burgh,  containing  extensive  manufactories  and  mills, 
some  of  which  were  of  great  value,  would  escape  from 
payment,  according  to  the  rule  adopted  in  the  resolu- 
tion. It  was  averred,  that  in  parishes  such  as  Kilmar- 
nock, it  was  the  practice  to  assess  on  the  real  rent,  and 
that  this  was  the  case  in  Gourock,  St  Cuthberts,  Green- 
ock, and  North  and  South  Leith. 

The  respondent  referred  to  a  practice  which  had 
lately  existed,  of  dividing  the  burden  by  equal  moieties 
between  the  inhabitants  of  the  burgh  and  the  great  he- 
ritors, but  that  previously  it  was  stented  for  (in  1767) 
on  the  valued  rent  of  the  heritors,  and  on  the  inhabi- 
tants of  the  burgh,  according  to  means  and  substance ; 
and  that  for  a  period  of  nearly  seventy  years,  the  rule 
of  assessment  contended  for  in  the  resolution,  had  sub- 
stantially been  acted  upon  in  the  parish  of  Kilmarnock; 
and  quoad  the  heritors'  quota  of  the  assessment,  the 
rule  of  levying  the  same  had  invariably  been  the  vcdued 
rent. 

The  charger  stated,  that  the  cases  of  St  Cuthberts, 
&c.  could  not  apply,  as  these  parishes  were  equally 
covered  on  every  part  with  buildings,  so  that  it  was  of 
no  consequence  whether  the  real  or  valued  rent  was 
taken,  while,  in  the  present  instance,  nine-tenths  of 
the  parish  was  landward,  with  a  population  of  two 
thousand,  and  a  rental,  it  was  averred,  of  at  least 
£15,000.  The  increase  of  the  burgh  necessarily  bene- 
fited and  augmented  the  value  of  the  landward  part  of 
the  parish,  as  being  a  resort  for  traffic,  &C.,  and  as  af- 
fording an  asylum  for  the  poor.  It  was  argued,  be- 
sides, Uiat  no  difficulty  existed  in  ascertaining  the  value 
attachable  to  each  feu  as  a  portion  of  a  larger  territory, 
viz.,  by  splitting  the  valuations  affixed  in  the  cess-book 
to  the  larger  territories. 

The  suspender  pleaded — (1.)  Under  the  circum- 
stances of  the  present  case,  the  resolution  to  assess  ac- 
cording to  the  valued  rent,  is  not  only  contrary  to  law, 
and  inconsistent  with  established  practice,  but  abo 
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utterly  repugnant  to  the  plainest  principles  of  equity, 
and  highly  injurious  and  oppressive  to  the  suspender, 
and  the  other  landward  heritors  of  the  parish.  (2.) 
Generally,  the  suspender  maintains,  that  the  motions 
voted  for  by  the  mtgority  in  number  at  the  said  meet- 
ings of  5th  August  1831,  and  2d  February  1836,  were 
illegal,  and  that  he  is  entitled  to  the  remedy  of  sus- 
pension against  any  threatened  charge  founded  upon 
them. 

The  charger  pleaded — (1.)  It  is  inexpedient  and  in- 
competent to  agitate  the  question  as  to  the  mode  of 
assessment,  by  way  of  suspension,  in  the  first  instance, 
in  this  Court.  (2.)  The  mode  of  assessment  objected 
to  by  the  suspender  was  sanctioned  by  a  m^ority  of 
heritors  present  at  a  statutory  meeting  convened  on 
due  intimation  to  all  concerned ;  and,  quoad  the  heri- 
tors' portion  of  the  assessment,  it  is  discretionary  to 
assess  the  same,  either  by  the  valued  or  the  real  rent. 
(3.)  The  assessment  complained  of  is  in  itself  fair  and 
equitable  in  the  circumstances  of  the  parish,  and  more 
favourable  to  the  landward  heritors  than  the  rule  of 
assessment  adopted  by  themselves,  while  these  matters 
were  entirely  under  their  own  management }  whereas 
the  rule  of  assessment  contended  for  by  the  suspender 
is  in  itself  unfair  and  inequitable,  and  disconform  to  the 
practice  of  any  other  parish,  as  well  as  disconform  to 
theprior  practice  of  the  parish  of  Kilmarnock. 

The  Lord  Ordinary  ordered  cases,  and  thereafter  re- 
ported the  question  to  the  Inner- House* 

At  advising, 

Lord  Prendent, — I  am  sure  such  a  question  as  tliis  lias  fre- 
quently been  tried  in  a  suspension ;  and  there  is  a  variety  of 
cases  which  sanction  this  mode  of  trying  it, — thus,  for  instance, 
in  the  case  of  Gamroell  and  Barr  it  was  so  held.  It  would  be 
a  most  vexatious  and  impracticable  thing,  I  suspect,  to  exe- 
cute a  summons  against  the  whole  inhabitants  of  a  bui^fa.  Sus- 
pension is,  in  my  opinion,  the  proper  way.  The  only  other 
question  is,  whether  we  are  to  take  the  real  or  valued  rent  as 
the  rate  in  this  case.  It  ^vas  laid  down  in  the  case  of  Peter- 
head, that  the  real  rent  should  be  taken  in  the  rebuilding  of  a 
church,  and  I  should  suppose  we  ought  to  take  the  same  rule 
here. 

Lord  6ril?ies.-*In  my  opinion  the  real  rent  is  the  fairest  mode. 
If  there  be  a  precedent,  I  should  certainly  say  the  real  rent 
should  be  taken  here  as  the  justice  of  the  case. 

Lord  Mackenzie. — The  first  question  is  the  competency  of  a 
suspension  to  try  such  a  point.  It  is  in  the  abstract  a  practice 
to  assess  on  the  valued  rent,  but  it  is  not  imperative  by  the 
Statute  to  do  so.  Now,  it  ia  competent  for  us  to  review  the 
judgment  of  heritors  in  ordering  an  assessment;  and  in  review- 
ing that  judgment  we  may  inquire  into  the  drcumstanoes,  to 
ascertain  if  that  is  just  or  not.  I  cannot  say  that  the  proof  ia 
flo  very  dear ;  but  I  do  believe  that  it  is  a  case  where  the  bur- 
den ought  not  to  be  laid  on  the  valued  rent,  but  on  the  real 
rent.  The  actual  rent  would  therefore  form  the  rule ;  but  on 
house  property  we  cannot  take  the  absolute  rent,  for  allowance 
ought  to  be  made  for  repairs,  &c.,  the  decay  of  the  suljects,and 
insurance  I  suppose  likewise ;  also  for  rebuilding  where  that  be- 
comes necessary.  Allowance  for  rebuilding  ought  certainly  to 
be  made ;  but  probably  these  are  matters  of  detail  which  may 
afterwards  be  arranged.  I  do  not  look  on  the  case  of  the  West 
Kirk  as  at  all  applicable,  for  there  the  real  rent  was  taken  for 
the  whole  parish  rate,  as  a  reasonable  mode  of  stating  the  whole 
means  and  effects ;  nor  am  I  aware  that  there  is  any  case  to 
guide^  us,  so  as  to  lay  down  that  we  are  to  adopt  the  mode  pur- 
sued in  the  West  Kirk.  I  therefore  agree,  that  as  it  is  compe- 
tent for  us  to  review  the  judgment  of  the  heritors,  we  may,  in 
reviewing,  also  pay  regard  to  the  drcumstances,  so  that  an  in- 
justice may  not  be  committed. 


Lord  Corehoiut,—A  am  surprised  that  the  charger  siiould 
now  press  the  objection  as  to  the  oompetency  of  trying  this  in 
a  suspension^  after  what  took  place  in  passing  the  bilL  ^  A 
minute  was  then  given  in,  obviating  any  hardship  which  might 
have  ensued  by  suspending  the  assessment,  just  tor  the  purpose 
of  trying  the  question  in  the  roost  expeditious  and  ecoDomical 
form ;  so  it  is  now  too  late  to  speak  of  the  incompetency.  ^  In 
every  view,  a  suspension  is  the  best  way  to  try  the  question ; 
and  though  the  practice  may  not  be  uniform,  it  has  obtained  in 
a  great  majority  of  cases.  In  landward  parishes,  the  valued  rent 
is  the  most  expedient ;  but  in  parishes  like  Kilmarnock,  where 
the  population  is  so  small  in  the  country  part^  and  to  birge  in 
the  burgh,  it  would  be  exceedingly  unjust  to  lay  on  the  asse:^- 
ment  according  to  the  valued  rent.  It  is  not  stated  that  we 
must  take  the  valued  rent, — either  may  be  taken.  Now,  these 
burghs  were  not  contemplated  in  the  Statutes  and  ProcUunatioos. 
Therefore^  looking  at  cases  dedded  here  and  in  the  House  of 
LordS|  we  may,  I  think,  take  the  drcumstanoes  into  account  in 
reviewing  the  heritors'  judgment,  which  last  is  dearly  within 
our  competence.  This  is  a  case  where  the  town  wishes  to 
throw  the  burden  on  the  great  heritors.  Now,  1  think  every 
one  of  the  cases  dted  by  the  suspender  is  in  point  in  bis 
favour.  But  there  is  another  case  dedded  in  the  House  of 
Lords,  the  case  of  Dunbar,  which  is  a  dear  guide  for  us  here. 
^Magistrates  of  Dunbar,  10th  April  1835,  nipra.  Vol.  VII.  p. 
454).  As  to  what  deductions  are  to  be  made  in  taking  the 
real  rent,  that  is  a  matter  of  detail  for  future  consideration. 
Meantime,  therefore,  I  hold,  in  the  drcumstances  of  the  case, 
that  the  real  rent  ought  to  be  taken,  as  meeting  the  justice  of 
this  case ;  and  there  ought  to  be  a  reservation  of  all  questions 
as  to  what  deductions  ought  to  be  made. 

Lord  Mackenzie, — There  roust  be  a  reservation  to  that  ex- 
tent. 

The  Court  accordingly 

"  Sustain  the  action  as  a  competent  mode  of  trying  the  ques* 
tion  at  issue ;  and  farther,  sustain  the  reasons  of  suspension^  and 
find  that,  in  the  drcumstances  of  this  particular  case,  the  rate  of 
assessment  for  the  support  of  the  poor  ought  to  have  been,  and 
shall  hereafter  be  fixed  with  reference  to  the  real,  not  the  valued 
rent  of  the  parish,  regard  always  being  had  to  a  suitable  deduc- 
tion on  the  rent  of  bouse  property :  Find  it  unnecenary  to  pro- 
nounce any  judgment  on  the  other  points  raised  in  the  case,  and 
decern ;  and  find  that  ndther  party  is  entitled  to  expenses." 

Authorities  for   Suspender St  Cuthberts,  19th  January 

1793.  Inveresk,  28th  May  1794.  Ghugow,  2d  December 
1797.  Gbisgow,  21st  February  IS27.  Greenodc;  Dunlop, 
Appendix,  p.  547.  Dunlop*s  Parochial  Law,  2d  edit.  pp.  392, 
411,  §  153.  Connell's  Supplement  to  Law  of  Parishes,  p.  25. 
Scott  V.  Fraser,  19th  January  1773;  Morr.  10,577.  Gammell 
V.  the  Collectors  of  the  Poors*  Rates  of  Greenock ;  Dunlop*s 
Parodiial  Law,  A  pp.  No.  10,  p.  547.  Buchanan ;  S.  and  D., 
Vol.  V.  p.  408.  Dunbar,  10th  April  1835;  siipra,  Vol.  VI L 
p.  454.  Robertson  v.  Murdoch,  28d  February  1830;  Shaw, 
Vol.  VIIL  p.  587. 

Authorities  for  Charger.-i>Dunbar,  ut  ntpra.  Heritors,  Kirk- 
Session  and  Minister  of  Cargill  v.  Tasker  and  Others,  29th 
February  1816;  F.C.  Monypenny's  Treatise  on  the  Poor 
Laws,  p.  112.  Bell's  Prindples,  p.  212,  last  edit.  Ersk.  B. 
I.  tit.  7,  §  63,  p.  213,  foot  note.  Fac.  Col.,  19th  January  1793, 
Parish  of  West  Kirk,  Diet  p.  10,577.     Fac.  Col.,  28th  May 

1794,  Parish  of  Inveresk,  Diet  p.  10,588.  Buchanan  mod 
Parker,  21st  February  1827.  Lanark  and  Dunbar,  4th  July 
1833.  Scott  V,  Fraser,  19th  January  1793.  Parish  of  Inveresk 
V,  the  Magistrates  of  Musselburgh ;  Morr.  p.  10,585.  Robert- 
son V.  Murdoch,  23d  February  1830;  F.C.  Bell  v.  the  Earl  of 
Wemyss,  16th  February  1805;  F.C. 

Lord  Ordinary,  Cockburn. — Act,  Walker ;  Walker,  Ridiard- 

son   and    Melville,   W.S.,   Agents AU,    Solidtor-Gener^ 

(Rutherfurd),  A.  M'Neill;  Mackintosh  and  Gemmelly  Agents. 
— N.,  C/«-A.— fG.D.F.] 
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}  si  June  1838. 

First  Division (G.D.F.) 

No.  210.. — Andrew  Stevenson,  Pursuer^  v,  John 
Stevenson,  and  James  Stevenson  his  Manda- 
tory, Defenders. 

Proof-^Reference  to  Oath — Bill  of  Exchange — Oath — Extrin* 
sic  and  Instrinsic  Quality — A  defender  pleaded  ike  sexennial 
jyrescriptioH  against  an  action  for  payment  of  a  promissory-note^ 
and  in  a  reference  to  oath,  he  admitted  the  constitution  of  the 
debt,  hut  did  not  remember  whether  he  had  paid  the  note,  ex- 
plaining,  *'  thai  he  had  made  an  assit/nment,  according  to  the 
law  of  England  where  he  was  domiciled,  of  all  his  goods  and 
effects,  for  the  ben^  of  creditors ;  that  the  pursuer  was  the 
jtrincipal  assignee,  and  had  accepted  the  assignment, — and  that 
that  assignment  cleared  him  of  all  his  debts,  *  The  Lord  Or" 
dinary  found  that  the  debt  had  not  been  paid,  and  that  the 
quality  adjected  to  the  oath,  that  the  debt  was  discharged,  in 
consequence  of  the  pursuer  having  accepted  of  an  assignation 
of  his  effects,  was  extrinsic,  as  being  founded  on  the  supposed 
effect  of  a  separate  transaction,  requiring  to  be  supported  by 
evidence,  both  as  to  its  nature  and  effect  in  the  law  of  England, 
as  a  discharge  of  the  debt,  but  allowed  the  defender  to  be  fur* 
ther  heard  on  the  import  and  effect  of  the  assignation —  The 
Court  adhered  to  the  Lord  Ordinary* s  interheutor. 

The  pursuer,  who  had  at  one  time  carried  on  trade 
in  Burnley  in  Lancashire,  gave  up  business  about  1803 
in  favour  of  the  defender,  wiio  agreed  to  take  off  the 
pursuer's  hands  his  stock  in  trade,  &c.,  and  for  which 
it  appeared  he  was  to  pay  by  instalments.  In  1810, 
the  defender  granted  to  the  pursuer  a  promissory-note 
for  £500,  payable  one  day  after  date.  The  pursuer, 
founding  on  the  bill,  obtained  in  June  1836  a  warrant 
from  the  Justices  of  Peace  of  Kirkcudbright  to  appre- 
hend the  defender,  who  happened  to  be  in  Scotland  for 
a  short  time  on  a  visit,  as  being  in  meditatione  fuga. 
After  some  procedure  in  the  application,  the  defender 
lodged  a  bond  of  caution,  acted  in  the  Justice  of 
Peace  Court  books,  in  common  form,  in  which  bond 
James  Stevenson  became  cautioner,  and  he  bound  and 
obliged  himself  to  produce  the  defender  in  any  action 
within  six  months,  under  the  penalty  of  paying  the 
debt. 

Thereafter,  the  pursuer  brought  this  action  for  pay- 
ment of  the  note  as  for  money  lent,  and  concluded 
against  the  defender,  and  likewise,  in  the  event  of  his 
failing  to  appear  at  the  bar  when  called  on  in  terms  of 
law,  against  James  Stevenson,  the  cautioner,  for  pay- 
ment of  the  sum  sued  for. 

The  defender  denied  resting-owing,  and  pleaded  the 
sexennial  prescription.  On  a  reference  to  oath,  the 
defender  deponed,  that  at  the  date  of  the  bill,  the  sum 
of  £500  was  the  balance  due  on  the  stock  in  trade 
which  he  had  received  in  1803,  with  the  exception  of 
£40: 

"  That  the  foresaid  £40  was  remitted  to  the  said  Andrew 
Stevenson  by  a  bill,  which,  to  the  best  of  bis  knowledge,  was 
payable  two  months  after  date.  Depones,  That  be  thinks  that 
the  bill  for  £40  was  so  remitted  about  the  end  of  the  vear  1810, 
or  beginning  of  1811.  And  the  deponent  being  specially  inter- 
rogated. Whether  the  deponent  has  since  paid  to  the  pursuer 
the  said  sum  of  £500,  contained  in  the  said  promissory-note, 
and  interest  due  thereon  ?  Depones  and  answers,  '  Not  that  I 
remember.*  And  the  deponent  being  farther  interrogated.  Whe- 
ther the  sum  in  the  said  promissory-note  is  still  resting-owing  ? 
Depones,  that  it  is  not ;  and  depones  in  explanation,  that,  in 
1815,  he  made  an  assignment,  according  to  the  law  of  England, 
where  be  was  domiciled  at  the  time,  of  all  his  goods  and  effects 


for  the  benefit  of  all  his  creditors,  and  that  the  pursuer,  Andrew 
Stevenson,  was  the  principal  assignee,  and  which  assignation 
was  accepted  by  the  pursuer,  and  that  that  assignment  cleared 
him  of  all  bis  debts.  Interrogated,  depones,  That  there  was 
no  commission  of  bankruptcy  issued  against  the  deponent.  In- 
terrogated, depones.  That  the  deponent  was  living  at  Burnley 
at  the  time  he  made  this  assignment.' 


»f 


"  23d  January  1838 The  Lord  Ordinary  having  heard 

parties'  procurators,  and  considered  the  deposition  of  the  de- 
fender and  process,  Finds  that  the  constitution  of  the  debt  li- 
belled is  proved  by  the  said  deposition :  Finds  it  is  also  ad- 
mitted by  the  defender,  that  the  debt  has  not  been  paid ;  and 
finds  that  the  quality  adjected  to  the  oath,  that  the  said  debt 
was  discharged,  by  the  pursuer  having,  alongst  with  others  of 
the  defender's  creditors,  accepted  of  an  assignation  of  all  his 
effects,  is  extrinsic,  inasmuch  as  it  is  founded  on  the  supposed 
effect  of  a  separate  transaction,  and  would  require  to  be  sup- 
ported by  evidence  of  the  nature  and  terms  of  the  alleged  assig- 
nation, of  the  proceedings  under  it,  and  of  the  legal  effect  of 
those  circumstances  by  the  law  of  England,  in  discharging  the 
debt ;  but  allows  the  defender  to  be  further  heard  on  the  im- 
port and  effect  of  the  said  assignation,  and  other  proceedings 
referred  to,  and  the  mode  in  which  he  proposes  to  establish 
these. 

"  JNbte — As  the  point  of  resting-owing  is  one  which  the 
pursuer  undertakes  to  establish  by  the  defender's  oath,  a  posi- 
tive and  absolute  statement  that  the  pursuer  had,  on  receiving 
a  certain  sum,  directly  agreed  to  discharge  the  debt,  might  have 
been  admitted  as  an  intrinsic  quality  of  the  oath.  But  the 
quality  offered  by  the  defender  here  is  very  different.  It  truly 
amounts  to  nothing  more,  even  according  to  the  moat  favour- 
able construction,  than  the  expression  of  the  defender's  opinion, 
that  the  '  clearing  of  all  his  debts*  resulted  from  a  separate 
transaction,  t.  e.,  the  granting  of  an  assignation  of  bis  effects  to 
the  pursuer ;  an  opinion,  too,  that  may  or  may  not  turn  out  to 
be  well  founded,  according  to  the  terms  of  the  assignation,  the 
proceedings  which  followed  on  it,  and  above  all,  the  law  of 
the  country  by  which  its  effect  must  be  tried.  The  Lord 
Ordinary  holds  a  statement  of  this  kind  to  be  clearly  extrin- 
sic, and  one  which  the  defender  must  establish  by  compe- 
tent evidence.  The  case  resembles  very  nearly  that  of  Brown 
V.  M*Intyre,  26tb  June  1828,  and  the  Lord  Ordinary  has  fol- 
lowed the  course  there  pointed  out,  by  allowing  the  defender 
an  opportunity  of  being  heard  farther  on  the  measures  which 
he  proposes  to  take,  in  order  to  establish  the  alleged  discharge 
of  the  debt." 

• 

The  pursuer  reclaimed,  in  so  far  as  the  Lord  Ordi- 
nary allowed  the  defender  to  be  further  heard  on  the 
import  and  effect  of  the  assignation,  and  other  proceed- 
ings referred  to  in  his  deposition,  and  pleaded^  that  the 
case  of  Brown  v.  M'Lityre  could  not  apply,  because 
there  the  circumstance  of  the  composition-contract  was 
stated  on  the  record  as  inferring  payment,  and  that 
that  led  to  the  finding  in  that  case  ;  but  here  the  re- 
cord bad  been  closed  without  statement  as  to  the  as- 
signment, so  that  the  circumstance  ought  to  be  held 
clearly  extrinsic. 

Lord  President. — The  case  of  Brown  v.  M'Intyre  is  clearly 
in  point. 
Lord  Gillies. — I  am  quite  oJear  that  the  interlocutor  is  right. 
Lord  Corehouse, — I  am  quite  clear  also. 
Lord  Mackenzie  conciu'red. 

The  Court  unanimously  adhered* 

Lord  Ordinary,  Fullerton — Act,  Buchanan,  John  Murray, 
junior ;  J.  Gilmour,  S.S.C.,  Agent, — Alt.  A.  Anderson, 
Smythe;  M'Kenzie  and  Sharp,  W.S.,  Agents. — N,  Clerk, — 
fG.D.F.] 
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Ui  June  1838. 
F1E8T  Division (G.D.F.) 

No.  211. — Robert  Cuninghaxcb,  Pursuer^  v.  John 
Dun  LOP  and  Jabces  Robertson,  &c^  Defenders. 

Property — Common  Property — Loch — Declarator — Title  and 
Interest — 7^  coiUermuumt  eitaUs  of  ieveral  parties  were 
bounded  by  a  2aAe,  which  woe  subject  to  increase  and  decrease 
in  size  from  natural  causes.  By  decree-arbitral,  the  right  ofpro' 
perty  in  the  lake  belonged  to  A,,  under  burden  of  a  servitude  in 
favour  of  the  other  proprietors  along  the  banks,  of  fishing  and 
fowling,  and  of  a  right  of  pasturage  on  the  space  ^ft  dry,  be- 
tween  the  line  attained  by  a  flood  and  the  limit  in  drought.  In 
consequence  of  the  cut  which  suppHed  a  mill  having  been  im- 
properly deepened,  the  lake  was  diminished  in  superficial  extent 
to  half  of  Ae  original  size.  A.  havina  brought  an  action  to 
have  it  declared  what  were  the  proper  boundaries  of  the  lake, 
as  ascertained  by  the  decree-arbitral,  and  to  have  stakes  and 
posts  placed  so  as  to  mark  the  limits  in  all  time  coming,  and 
that  it  should  be  declared  that  the  conterminous  proprietors 
had  only  a  right  to  the  servitude  of  fishing  and  fowling,  (fc, 
and  of  pasturing  at  low  water,  on  the  margin  left  dry,  the  cattle 
forming  the  proper  stock  of  the  dominant  tenement,  and  of 
cutting  rushes  and  reeds  opposite  their  properties  respectively, 
conform  to  the  decree-arbUral — 7^  Court  decerned  in  terms 
of  the  libel,  and  remitted  to  tke  Sheriff  to  ascertain  and  mark 
ike  natural  and  proper  boundaries,  as  they  stood  at  the  date  of 
the  decree-arbitral. 

Disputes  having  taken  place  between  the  predeces- 
sors of  the  pursuer  and  defender  Dunlop  (and  another 
party),  regarding  the  extent  and  nature  of  their  rights 
to  the  Loch  of  Stevenston,  situated  on  their  respective 
estates  in  the  county  of  Ayr,  a  submission  was  entered 
into  in  1802,  to  settle  the  same  by  arbitration.  It  was 
held  by  the  decree-arbitral  (of  James  Fergusson,  Esq., 
advocate),  17  th  September  1807, 

"  that  the  loch  in  question  has,  according  to  the  evidence  in 
the  titles  produced,  and  of  the  witnesses  examined,  for  time  im- 
memorial been  used  to  supply  the  mill  of  Stevenston  with 
water ;  and  that  although  various  names  have  been  given  to  it, 
yet  it  has  anciently  been  denominated  the  Loch  of  Stevenston, 
and  has  continued  to  receive  that  appellation  from  some  people 
of  the  neigbbourbood,  who  were  acquainted  with  the  ancient 
state  of  matters,  down  to  the  present  day.  I  also  find,  that 
this  loch  is  a  subject  quite  dbtinct  from  the  six  acres  or  thereby 
of  meadow-ground  below  the  mansion-house  of  Hullerhirst, 
both  of  which  are  distinctly  and  separately  mentioned  in  the 
title-deeds  as  reserved  by  Mr  Cuninghame's  predecessors,  when 
other  parts  of  their  estates  in  the  neighbourhood  came  to  be 
alienated ;  and  especially  in  the  title-deeds  of  Mr  Hamilton  of 
Gran^  I  likewise  find,  that  none  of  the  other  parties  in  this 
aubmifision  have  any  right  to  the  property  of  this  loch,  by  any 
gimnt  or  expression  in  their  title-deeds,  but  only  that  they  have 
satis&ctorily  proven  that  each  of  them  has  severally  enjoyed 
the  right  of  fishing  and  shooting  in  this  loch,  and  of  cutting 
in  winter,  as  fiv  as  cattle  can  reach  within  the  water-marks  at 
other  seasons,  as  part  and  pertinent  of  these,  and  that  the  pro- 
prietor of  the  mill  of  Stevenston,  who  is  no  party  to  this  sub- 
mission, possesses  absolute  and  undoubted  right  to  preserve  the 
said  loch  in  its  present  state,  in  all  time  coming,  during  each  of 
the  several  seasons  of  the  year,  in  order  to  secure  to  the  mill  of 
Stevenston  the  same  supply  of  water  which  it  at  present  enjoys, 
and  to  the  said  proprietor  of  the  mill  of  Stevenston  every  other 
use  of  the  water-course  or  run  from  the  loch  which  may  be  now 
competent  to  them :  Therefore,  I  hereby  find,  decern,  and  de- 
clare the  property  of  the  said  loch  to  belong  to  the  said  Robert 
Reid  Cuninghame,  and  his  heirs  and  successors,  now,  and  in  all 
time  coming,  but  subject,  in  the  first  place,  to  the  servitude  of 
supplying  the  mill  of  Stevenston  with  water  in  all  time  coming, 
according  to  use  and  wont,  and  in  the  same  manner  as  now ; 
and  reserving  Likewise  to  the  proprietor  of  the  mill  of  Steven- 
ston and  his  successors,  and  to  the  other  heritors  whose  proper- 


ties adjoin  to  the  course  of  the  water-run  from  the  said  loch, 
every  right  and  use  now  competent  to  tbem  therein ;  and,  in 
the  second  place,  under  rights  of  servitude,  which  I  hereby  find, 
decern  and  declare,  now,  and  in  all  time  coming,  to  belong  to 
each  of  the  said  Mrs  Hunt  and  General  Dunlop,  and  their  beiri 
and  successors,  of  fishing  and  shooting  in  the  said  loch  at  their 
pleasure,  and  also  of  pasturing  at  low  water  in  the  same,  and 
cutting  reeds  and  rushes  within  tbe  same,  opposite  to  the  banks 
of  the  lands  severally  belonging  to  them  in  property,  and  alio 
of  similar  rights  of  servitude  in  fi&vour  of  Mr  llamilton  of  Grange, 
who  is  not  a  party  to  this  submission.  Secundo,  I  decern  and 
ordain  the  parties  submittere  mutually  to  discharge  each  other 
of  all  other  claims  that  might  have  been  competent  to  the  one 
against  the  other,  relative  to  the  subject  of  the  foresaid  submis- 
sion." 

Cuninghame,  in  July  1832,  presented  a  snminary 
application  to  the  SherifiT  of  A3rr,  in  similar  circum- 
stances to  the  action  of  declarator  to  be  alluded  to,  to 
interdict  Dunlop  and  the  defender  Robertson  (Dunlop's 
tenant)  from  doing  any  thing  inconsistent  with  the 
measure  of  the  rights  of  the  parties,  as  established  by 
the  decree-arbitral.  He,  besides,  brought  a  declarator, 
libelling  on  the  decree-arbitral,  and  on  the  allegation 
that  the  defenders,  who  were  only  entitled  to  cut  reeds 
and  rushes,  and  to  pasture  at  low  water,  had  interfered 
with  the  pursuer's  right  of  property  in  the  loch,  and 
assumed  a  right  of  cutting  grass  for  hay,  within  the 
bounds  of  the  loch,  and  had  reduced  the  extent  of  tbe 
loch  by  making  cuts  or  drains  into  it ;  and  concluding 
that  he  should  be  declared  to  be  the  sole  proprietor  of 
the  loch,  with  its  solum  or  alveus,  and  whole  bounds, 
under  burden  of  the  servitudes  established  by  tbe  de- 
cree-arbitral : 

**  And  it  ought  and  should  be  found  and  declared,  by  decree 
foresaid,  what  are  the  proper  boundaries  of  tbe  said  loch  ;  and 
stakes  and  posts  ought  and  should  be  placed  therein,  under  au- 
thority to  be  granted  to  that  effect  by  our  said  Lords,  in  order 
to  ascertain,  in  all  future  time,  the  boundaries  thereof:  And  it 
ought  and  should  be  found  and  declared,  by  decree  fores^d, 
that  the  defenders  have  only  right  to  the  servitudes  of  fishing 
and  shooting  in  the  said  loch,  and  of  pasturing  at  low  water  in 
tbe  same  the  cattle  forming  tbe  stocks  on  the  adjoining  proper- 
ties respectively  belonging  to  tbem  as  aforesaid,  and  of  cutting 
reeds  and  rushes  within  the  same,  opposite  to  the  said  proper- 
ties respectively,  conform  to  tbe  said  decree-arbitral,  and  that 
the  said  defenders  have  no  right  whatever,  either  to  cut  any 
grass  within  the  bounds  of  the  said  loch,  or  to  make  any  cither 
use  whatever  of  the  said  grass,  than  that  of  pasturing  the  said 
cattle,  or  to  make  any  cuts  or  drains  in  the  boundaries  of  the 
said  loch,  as  the  same  shall  be  ascertained  and  fixed  as  afore- 
said, or  otherwise  to  interfere  with  the  pursuer's  right  of  pro- 
perty in  the  same." 

The  Sheriff,  after  a  proof  hinc  inde  in  the  summary 
process,  found  that  the  pursuer  had  failed  to  prove  that 
the  diminution  of  the  loch  was  attributable  to  any 
operations  of  the  defenders,  but  that  it  was  owing  to 
those  of  the  proprietor  of  Stevenston  mill  (no  party  to 
the  action),  under  his  right  of  servitude  expressed  in 
the  decree-arbitral ;  and  that  the  defenders,  in  exer- 
cising their  right  of  pasturage,  and  of  cutting  reeds 
and  rushes,  were  entitled  to 

'*  cut  what  herbage  grows  along  therewith  (and  which  cattle 
might  eat  while  pasturing  at  the  side  of  the  loch  opposite  to 
their  lands),  and  to  win  and  carry  the  same  home,  for  the  pur- 
pose  of  feeding  cattle ;  and,  therefore,  refuses  to  grant  the  in- 
terdict craved." 

Cuninghame  brought  an  advocation  of  the  SherifiTs 
judgment  in  October  1834,  aud  this  process  was  cou« 
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joined  with  the  declarator  raised  in  the  following  No* 
vember. 

The  defender  Dunlop,  proprietor  of  Lochwood, 
which  bordered  nearly  hsJf  of  the  loch,  averred  that  he 
had  been  in  the  immemorial  practice  of  labouring  and 
reaping  the  land  down  to  the  edge,  and  as  far  as  could 
be  reached  for  the  water,  and  that  his  tenants,  both  pre- 
vious and  subsequent  to  the  decree-arbitral,  had  been 
in  the  practice  of  cutting  the  reeds  and  rushes,  and  the 
coarse  herbage  mixed  with  it,  to  the  edge  of  the  water, 
and  of  pasturing  their  cattle  on  the  space  defined  be- 
tween the  limits  of  the  winter  flood  and  the  recess  of 
the  water  in  drought. 

When  the  case  was  previously  before  the  Court,  20th 
December  1836,  {nqyra^  Vol.  IX.  p.  160,)  the  Lord 
Ordinary's  interlocutor  was  affirmed,  which  held  that, 
under  the  servitude  of  pasturage,  the  defenders  were 
not  entitled  to  cut  and  carry  o%  or  to  make  into  hay, 
the  grass  or  herbage  on  the  ground  over  which  the 
servitude  extended,  except  in  so  far  as  unavoidable  in 
cutting  rushes  or  reeds.  With  this  finding  the  case 
was  remitted  to  the  Lord  Ordinary  to  allow  to  both 
parties  a  proof  as  to  the  diminution  of  the  size  of  the 
loch,  alleged  to  have  been  occasioned  by  acts  of  the 
defenders. 

In  regard  to  the  remaining  points  of  the  case  the 
pursuer  pleaded — (1.)  The  pursuer  being  the  owner 
of  the  loch,  has  the  sole  and  exclusive  right  to  the 
whole  ground,  soil,  alveus,  and  bounds  thereof,  to  the 
high-water  mark,  or  as  far  as  the  waters  thereof  have 
flowed  on  all  sides,  and  to  the  grazings  within  the  li- 
mits thereof,  under  the  burden  only  of  the  servitudes 
mentioned  in  the  decree-arbitral.  (2.)  He  is  entitled 
to  have  the  proper  boundaries  of  his  loch  defined  and 
marked  by  stakes  and  posts,  as  concluded  for  in  the 
libel.  (3.)  It  is  unlawful  to  diminish  the  proper  extent 
of  the  loch,  by  making  cuts  or  drains  within  its  proper 
boundaries,  or  by  deepening  those  by  which  the  mill 
of  Stevenston  was  formerly  supplied,  beyond  their  ori- 
ginal or  proper  level.  (4.)  The  defenders  have  no 
right  to  cut  grass  within  the  bounds  of  the  loch,  or  to 
win  and  carry  away  the  same,  in  respect  that  the  pro- 
duce of  the  alveus  of  the  loch  belongs  to  the  pursuer, 
as  proprietor  thereof,  and  that  although  the  defenders 
have  the  servitudes  of  fishing  and  shooting,  and  cutting 
reeds  and  rushes  within  the  loch,  and  of  pasturing  their 
cattle  at  low  water  of  the  same,  these  servitudes  (which 
are  to  be  strictly  construed)  do  not  include  the  sepa- 
rate and  valuable  right  of  cutting,  winning,  and  carry- 
ing away  the  grass  and  other  produce  of  the  soil.  (5.) 
In  the  exercise  of  their  servitude  of  pasturage,  the 
defenders  are  not  entitled  to  feed  upon  the  servient 
tenement  any  cattle  beyond  what  forms  the  proper  stock 
of  the  dominant  tenement 

The  defenders  pleaded — (1.)  The  loch  being  by  its 
nature  liable  to  vary  in  extent  according  to  the  moisture 
of  the  season,  and  the  defenders  being  entitled  to  fol- 
low the  water  as  the  boundary  of  their  rights,  the  pur- 
suer cannot  insist  upon  having  the  extent  of  the  loch 
marked  out  by  any  particular  line,  or  upon  having  its 
boundaries  declared  fixed  and  unchangeable  in  all  time 
to  come.  (2.)  In  this  view,  and  in  terms  of  the  de- 
cree-arbitral, the  defenders  are  entitled  to  occupy  the 
land  down  to  the  margin  of  the  loch^  to  fish  and  shoot 
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thereon,  to  cut  reeds  and  rushes,  and  other  herbage 
along  therewith,  to  exercise  the  right  of  pasturage  with- 
in the  space  overflowed  by  the  loch  in  winter,  as  far 
as  cattle  can  reach  within  the  water  marks  at  other 
seasons, — ^which  right  of  pasturage  is  not  confined  to 
the  mere  putting  of  cattle  to  graze  on  the  ground,  but 
extends  to  cutting  the  grass  and  removing  it  for  use, 
and  to  occupy  and  possess  the  same  for  every  purpose 
to  which  it  could  be  converted. 

The  pursuer  averred,  that  since  the  date  of  the  de- 
cree-arbitral in  1807,  the  loch  had  diminished  in  size 
from  forty  to  twenty  acres,  by  reason  of  improperly 
deepening  the  cut  which  supplied  the  mill  of  Steven- 
ston, belonging  to  a  party  who  was  not  a  defender  in 
the  case.    After  report  of  the  proof, 

"  IIM  Julf  1837 The  Lord  Ordinary  having  heard  par- 
ties, and  considered  the  conjoined  processes,  Finds,  under  the 
fint  condiuion  of  the  summons,  that  the  pursuer  is  the  sole  pro- 
prietor of  the  Loch  of  Stevenston,  and  of  the  soil  on  which 
it  rests,  but  that  the  extent  of  this  property  must  vary  with 
any  permanent  rising  or  falling  of  the  water  from  natural 
causes,  or  from  the  lawful  abstraction  of  the  quantity  necessary 
for  the  fair  supply  of  the  mill  of  Stevenston ;  and  that  the  pur- 
suer is  not  entitled,  as  proprietor  of  the  loch,  to  the  grazings 
which  may  emerge  opposite  to  the  lands  of  any  of  the  defen- 
ders, by  the  water  receding  either  permanently  or  occasionally  ; 
but  that  as  he  is  entitled  to  exercise  the  rights  of  proprietor  of 
the  loch,  over  the  defenders'  lands,  when  the  waters  shall  ex- 
tend over  them,  so  the  defenders  are  entitled  to  follow  the  water 
when  it  shrinks,  and  to  exercise  their  servitude  of  pasturii^ 
down  to  its  edge,  unobstructed  by  the  pursuer,  who  cannot,  as 
owner  of  the  lodh,  interfere  with  them  in  this  respect.  Under 
the  second  conclusion,  in  respect  that  the  pursuer  explains  that 
he  does  not  desire  merely  to  have  the  boundaries  of  the  loch, 
as  it  exists  at  present,  ascertained,  but  that  the  object  of  the 
conclusion  is  to  have  its  ancient  limits  fixed,  with  a  view  to 
their  being  held  as  its  boundaries  in  all  time  eoming ;  finds  that 
the  extent  of  the  surface  over  which  his  right  reaches  being  na- 
turally variable,  he  is  not  entitled  to  have  the  ancient  bound- 
aries ascertained  for  this  purpose,  and  to  this  effect ;  and,  there- 
fore, sustains  the  defences  against  this  condusion,  and  assoilzies 
the  defenders  therefrom :  Finds,  under  the  ihM  condosion, 
that  the  defenders  have  servitudes  of  fishing  and  shooting  in  the 
loch,  and  of  pasturing  on  the  ground  left  dry  when  the  water  is 
low,  opposite  their  respective  lands;  but  that  they  are  not 
liable,  in  the  exerdse  of  this  servitude,  to  be  restricted,  at  the 
instance  of  the  pursuer,  to  the  cattle  which  may  happen  to  form 
the  stock  of  thdr  respective  lands,  and  that  they  are  not  en- 
titled to  make  cuts  or  drains  into  the  loch,  in  order  to  diminish 
its  size,  but  that  the  owners  of  Stevenston  mill,  and  thdr  ten- 
ants therdn,  are  entitled  to  maintdn  such  a  water>course  as 
shall  be  necessary  for  the  legal  supply  of  the  mill,  according  to 
use  and  wont,  and  that  the  pursuer  has  failed  to  prove  that  the 
defenders,  Mr  Dunlop,  or  his  tenant,  or  the  defenders.  Bowman, 
Hamilton  or  Warner,  have  made  cuts,  or  done  any  thing  with  a 
view  to  diminish  the  water,  and  decerns ;  reserving  all  ques- 
tions of  expenses,  in  so  far  as  open,  till  the  parties  should  be 
heard  thereon. 

"  Note, — The  case  has  been  rendered  much  more  compli- 
cated than  It  need  have  been,  by  the  peculiarities  both  in  the 
claims  and  in  the  language  of  the  pursuer's  condusions. 

"  The  leading  statements  are,  that  since  the  date  of  the  de- 
cree-arbitral, the  loch  has  diminished  from  forty  to  twenty 
acres,  and  that  this  diminution  has  been  produced,  not  by  na- 
tural causes,  but  by  the  improper  deepening  of  the  cut  (no  mat- 
ter by  whom),  which  supplies  the  mill,  and  the  remedy  which 
he  seeks  for  this,  consists  in  having  the  andcnt  limits  of  the 
loch  ascertained,  and  in  then  having  these  limits  judicially  fixed 
as  the  boundaries  in  all  time  coming. 

"  The  Lord  Ordinary  is  neither  satisfied  with  his  proof  of 
the  grievance,  nor  with  his  proposed  remedy.     The  proof  cer« 
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tainly  establishes,  that  the  cut  was  occasionally  deepened,  par- 
ticularly about  the  year  1818,  but  it  is  not  established,  firstly, 
that  it  was  as  large  at  the  date  of  these  operations  as  it  was  an- 
ciently, or  as  it  was  at  the  date  of  the  decree-arbitral ;  nor, 
secondly,  that  these  deepenings  were  not  necessary  for  the  sup- 
ply of  the  mill ;  nor,  thirdly,  that  all  the  diminution  of  the  loch 
is  to  be  ascribed  solely  to  these  artificial  operations.  Liochs 
fill  up  naturally,  and  it  is  not  easy  to  believe  that  the  whole 
eyil  was  owing  to  operations,  some  at  least  of  which  seem  to 
have  been  performed  under  the  pursuer's  own  eye,  if  not  by  his 
orders* 

'*  But  although  he  had  enabled  the  Court  to  distinguish  the 
extent  of  the  natural  from  that  of  the  artificial  lessening  of  the 
water,  and  were  to  get  the  loch  made  as  large  as  ever  it  was, 
what  right  has  he  to  have  its  boundaries,  which  are  naturally 
variable,  fixed  at  tMs  size  for  ever  ?  This  is  the  great  object  of 
the  action,  but  instead  of  being  warranted,  it  is  directly  contra- 
dicted by  what  was  done  by  the  Court  in  the  case  of  Dick  v, 
Abercbrn,  16th  November  1769 ;  and  it  would,  in  fact,  exclude 
the  defenders  altogether  from  access  to  the  water.  His  claim 
to  participate  with  the  conterminous  proprietors  in  the  grazing 
of  the  space  left  dry  between  the  high  and  the  low  water,  might 
possibly  be  well  founded,  if  this  were  simply  a  competition  be- 
tween a  dominant  and  a  servient  tenement,  and  depended  solely 
on  the  general  principles  which  regulate  such  a  case.  But  it  is 
plain  that  the  arbiter,  in  applying  the  word  '  servitude'  to  the 
defenders'  rights  of  grazing  over  this  space,  merely  meant  to 
indicate  that  they  had  no  permanent  property  in  it,  but  could 
only  use  it  occasionally,  as  the  loch  receded,  and  did  not  intend 
to  constitute  a  joint  right  of  grazing  between  them  as  domi- 
nant, and  the  pursuer  as  servient.  Accordingly,  the  parties 
have  shown  that  this  was  their  understanding  of  what  was  meant 
by  the  decree*arbitra1,  by  their  conduct  under  it.  It  is  not 
even  averred  by  the  pursuer,  that  he  has  ever  exercised  the 
right  which  he  now  claims ;  and,  on  the  other  hand,  the  de- 
fenders have  been  allowed  to  enclose  their  lands  down  to  the 
water's  edge,  so  that  the  pursuer's  access  has  become  impos- 
sible, unless  he  either  destroy  these  fences,  or  land  his  cattle 
from  the  water  ;  and  even  then  there  could  be  no  grazing  by 
him  without  either  fences  on  the  upper  line  of  the^vacant  space, 
or  by  herds  or  other  devices,  which  makes  the  thing  impossible. 
The  riglit  to  make  cuts  into  the  loch  has  never  been  claimed 
by  the  defenders,  except  by  the  owners  or  tenant  of  the  mill  for 
their  fair  supply  of  water,  nnd  it  was  never  attempted  to  be 
exercised,  except  to  destroy  the  effect  of  a  novum  opus  by  the 
pursuer." 

Cuninghame  reclaimed.  At  advising  it  was  pleaded. 
That  the  proof  clearly  established  that  originally  the 
loch  had  been  of  much  greater  extent,  for  the  witnesses 
deponed  to  landmarks,  such  as  cairns,  which  marked 
out  its  former  boundary,  and  that  the  diminution  of 
the  loch  had  been  occasioned  by  a  previous  tenant  in 
the  mill,  who  had,  at  his  own  hand,  considerably  deep- 
ened the  water-cut,  with  the  view  of  obtaining  a  larger 
supply  of  water,  but  that  no  sluice  had  been  erected, 
and  which,  as  one  of  the  witnesses  deponed,  was  the 
reason  for  not  obtaining  the  contemplated  benefit.  An- 
other witness  deponed,  that  the  late  Mr  Cuninghame, 
the  pursuer's  predecessor,  haii  desired  the  miller  apd 
the  suckcn  to  clean  out  the  water-course,  and  that  in 
doing  so,  spades,  shovels,  &c.,  were  used  in  the  opera- 
tion. 

Lord  Mackenzie. — What  was  tbc  reason  that  a  proper  sluice 
was  not  put  on  ? 

A,  Wood  for  defender The  intention  was,  to  get  a  larger 

supply  of  water ;  and  the  pursuer's  predecessor  permitted  the 
cleaning  out  of  the  cut.  The  intention  of  the  party  in  pursuing 
tl.is  Hc-tion,  is  to  get  the  benefit  of  the  pasturage ;  but  as  be  has 
no  right  to  go  across  the  lands  of  others  lying  interjected,  it 
>vomIU  appear  incompetent  to  give  decree  in  terms  of  his  conclu- 


sions, because  that  would  imply  right  to  traverse  the  property 
of  his  neighbours,  in  order  to  exercise  such  supposed  right. 

Lord  GilKes', — I  did  not  at  first  see  the  meaning  of  Lord 
Mackenzie's  question,  but  it  is  clear  that  if  the  cut  were  deepen- 
ed to  the  extent  the  witnesses  say,  and  no  sluice  was  pat  oo, 
the  loch  would  certainly  be  diminished.  I  see  no  difficulty, 
and  would  just  apply  here  the  same  decision  as  in  Dick  v.  Earl 
of  Abercom.  Indeed,  we  must  follow  it  as  a  precedent,  sod 
ordain  the  Sheriff  to  ascertain  what  was  the  size  of  the  loch  at 
the  date  of  the  decree-arbitraL  As  to  the  extent  of  the  right 
of  pasturage,  I  hold  it  is  limited  to  the  cattle  properly  belongii^ 
to  the  dominant  tenement. 

Lord  Mackenzie. — I  agree.  It  was  said,  that  as  this  party 
had  not  direct  access  to  the  pasturage,  because  the  lands  of 
other  people  run  down  to  the  lake,  so  that  it  could  only  be  by 
traversing  their  grounds  that  his  cattle  could  reach  the  pasto- 
rage,  and  that  he  was  not  entitled  to  do  so.  Now  that  is  of 
little  consequence,  because  if  he  have  access  to  the  water 
through  his  own  ground,  he  will  easily  noanage  to  reach  the 
pasturage ;  at  all  events,  that  is  for  his  own  consideration.  I 
think  we  must  follow  the  precedent  of  Dick. 

Lord  Corehouse. — I  am  dearly  of  the  same  opinion. 

Lord  President  concurred. 

The  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against ; 
find,  decern,  and  declare  in  terms  of  the  conjoined  libels ;  find 
expenses  due  to  the  pursuer,  and  remit  the  account  thereof  to 
the  auditor,  to  tax  the  same  and  report ;  and  further,  remit  to 
the  Sheriff  to  iiscertaih  and  mark  the  natural  and  pioper 
boundaries  of  the  loch  in  question,  as  the  same  stood  at  the  dare 
of  the  decree  within  libelled,  in  terms  of  the  second  condaaon 
of  the  libel,  and  with  powers  to  him  to  take  any  proof  which 
may  be  necessary  for  that  purpose,  and  to  report.** 

.  Lord  Ordinary,  Cockburn — Act.  Solidtor-General  (Ru- 
therfurd),  Marshall ;  Gibson  and  Donaldson,  W.S.,  AyenU. — 
Alt.  Dean  of  Faculty  (Hope),  A.  Wood,  Mure ;  G.  Dunlc^, 
W.S.,  Agent B.,  Clerk fO.D.F.J 


2d  June  1838. 
Jury  Cause. — Second  Division. — (J»D.M.} 

No.  212. — George  IL  Foster  and  Others,  £>irec- 
tors  of  the  South  Metropolitan  Gas  Conymn^,  Pur^ 
suerSf  V,  The  Marquis  of  Lothian  and  Jowls 
Williamson,  Defenders. 

Contract,  Breach  of-^Damages —  Circumstances  in  which  ihejurw 
found  a  verdict  for  the  pursuers,  in  an  action  ofdamayes  a^mmit 
a  coal  proprietor  for  breach  of  a  contract  entered  imto  bff  kis 
manager. 

Proof— Evidence — Admissibility — Excerpts  from  Books Oh- 

jeciion  sustained  to  the  admissibility  of  excerpts  from,  books  beiag 
produced  to  a  witness  as  to  be  founded  on,  in  respect  they  had 
not  been  made  under  the  sanction  of  a  commissioner,  though 
their  accuracy  was  offered  to  be  proved  on  oath. 

The  issues  in  this  case  were  as  follows : 

*'  Whether  the  defender,  the  Marquis  of  Lothian,  by  himsd^ 
or  another  acting  under  his  authority,  and  for  bis  behoof,  prO' 
mised  and  agreed  to  furnish  to  the  pursuers  a  quantity  of  ml, 
called  parrot  coal,  for  a  certain  period  from  July  1836,  in  terms 
of  the  letter,  No.  6  of  process,  or  homologated  the  said  agree- 
ment ;  and  whether  the  said  defender  wrongfully  ^led  to  de> 
liver  all  or  any  part  of  the  said  coal,  in  terms  of  the  said  agree- 
ment, to  the  loss,  injury,  and  damage  of  the  pursuers? 

*'  Whether  the  defender,  John  Williamson,  wrongfully  hdd 
himself  out  as  authorised  to  act  on  behalf  of  the  Marquis  of 
Lothian,  and  promised  and  agreed  to  deliver  to  the  pursuers  (he 
said  coal,  in  terms  of  the  said  letter,  and  wrongfully  failed  to 
deliver,  or  procure  to  be  delivered,  all  or  any  part  of  the  said 
coal,  to  the  loss,  injury,  and  damage  of  the  pursuers? 

*'  Damages  laid  at  £55,000.'* 
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Mr  Williamson  was  manager  of  the  Marquis  of  Lo- 
thian's colliery  at  Newbattle,  which  produces  parrot 
coal  of  a  superior  quality  for  the  manufacture  of  gas. 
Williamson  made  an  offer  to  supply  the  pursuers,  during 
two  years,  with  the  produce  of  the  pits,  at  the  rate  of  13s. 
per  ton.  This  offer  he  subsequently  extended,  by  an  offer 
to  contract  for  a  supply  for  seven  years.  This  last  offer 
was  made  under  certain  conditions,  and  especially  that 
it  should  terminate,  in  case  the  supply  could  not  be 
raised  at  a  remunerating  price.  This  latter  contract  the 
Marquis  of  Lothian  repudiated,  and  he  refused  to  sup- 
ply the  coal,  and  dismissed  Mr  Williamson  from  his 
employment.  The  present  action  of  damages  was  then 
brought,  both  against  the  Marquis  himself  and  Wil- 
liamson, concluding  for  £55,000  of  damages  for  the 
failure  in  implement ;  and  in  the  event  of  the  contract 
not  being  binding  on  the  Marquis,  against  Williamson 
as  liable  for  it,  and  as  bound  to  relieve  the  pursuers  of 
the  consequences  of  having  entered  into  the  contract 
without  the  knowledge  of  the  Marquis. 

In  defence,  it  was  pleaded  on  the  part  of  the  Mar- 
quis— That  Williamson  had  no  authority  from  him  to 
enter  into  such  a  contract,  being  merely  employed  at 
will,  and  having  no  power  to  enter  into  contracts  of 
endurance :  That  he  had  not  received  any  sanction  to 
the  present  engagement  from  the  Marquis,  who  had 
not  been  informed  of  it,  and  never  would  have  autho- 
rised any  thing  so  disadvantageous  to  his  interest:  That 
such  was  his  disapprobation  of  it,  that  he  had  removed 
Mr  Williamson  from  his  employment ;  and  that,  sup- 
posing even  the  contract  to  have  been  binding,  there 
were  ample  circumstances  to  justify  its  discontinuance, 
by  the  impossibility  of  raising  the  coal  at  a  remunerat- 
ing price.  Independently,  therefore,  of  the  defence 
on  the  circumstances,  the  alleged  contract  was  legally 
terminated. 

Williamson  pleaded — That  he  had  implied  power  to 
enter  into  the  contract ;  that  the  Marquis  was  cogni- 
zant of  its  existence,  and  had  sanctioned  it;  but,  at 
any  rate,  the  contract  had  been  put  an  end  to  by  the 
Marquis,  who  was  justified  in  doing  so  by  the  circum- 
stances. 

In  the  course  of  the  pursuers'  proof,  an  engineer  was 
examined  as  to  the  amount  of  gas  produced  by  various 
coals,  especially  as  to  the  greater  value  of  the  New- 
battle  parrot  coal ;  and  excerpts  from  his  books  having 
been  exhibited, — 

This  evidence  was  objected  to,  on  the  ground  that 
the  excerpts  had  not  been  taken  under  the  sanction  of 
a  commissioner. 

To  this  it  was  answered — That  the  excerpts  were 
made  by  the  witness  himself,  and  were  compared  by 
him  with  his  books,  at  the  sight  of  his  book-keeper. 

The  Lord  Justice'  Clerk  was  of  opinion  that  the  proceeding 
was  irregular,  and  that  the  party  objecting  was  entitled  to  have 
the  sancdon  of  a  commissioner  to  such  extracts. 

To  this  an  exception  was  taken. 

The  pursuers'  case  was  rested  on  correspondence 
and  documents,  which  were  contended  to  imply  know- 
ledge on  the  part  of  the  Marquis  of  the  contract,  and 
on  the  evidence  of  persons  as  to  the  practice  and  power 
of  Williamson,  in  the  situation  he  had  filled,  to  enter 
into  such  contracts,  and  on  the  damage  occasioned  by 
the  breach  of  the  contract. 


The  Marquis  rested  his  defence  on  documents  said 
to  indicate  his  want  of  knowledge  of  the  contract, 
which  he  had  put  an  end  to  so  soon  as  he  discovered 
it, — on  the  evidence  of  coal  proprietors  and  managers 
as  to  the  usual  powers  of  persons  in  the  situation  of 
Williamson ;  and  alternatively,  on  the  cattse  sufficient  to 
terminate  the  contract,  supposing  it  to  have  been  bind- 
ing on  him. 

Williamson  founded  on  the  averments  on  record  by 
the  pursuers,  that  he  possessed  the  power  of  entering 
into  the  contract ;  and  as  the  defender's  case  stood  se- 
parately, he  had  no  occasion  to  prove  his  powers,  as 
his  case  was  with  the  pursuers,  and  not  with  the  Mar- 
quis. '^ 

Lord  Justice- Clerk  charged  the  jury,  and  was  of  opinion,  on 
the  evidence,  that  the  correspondence  and  documents  founded 
t>n,  showed  knowledge  on  the  part  of  the  Marquis  of  the  first 
contract  entered  into  by  Williamson  with  the  pursuers,  but  no 
authority  to  him  to  enter  into  the  second  and  extended  one,  and 
no  homologation  or  adoption  of  it  hy  his  Lordship;  and  that  the 
correspondence  also  demonstrated  concealment  and  evasion  by 
Williamson  towards  his  Lordship,  in  reference  to  this  enlarged 
contract.  His  Lordship  directed,  in  point  of  law,  that  Wil- 
liamson's appointment  having  been  verbal,  and  he  being  re* 
movable  at  pleasure,  with  reference  to  the  evidence  adduced, 
he  was  not  authorised  to  enter  into  the  second  contract  during 
the  currency  of  the  first,  without  the  special  consent  of  his  em- 
ployer, and  that  Lord  Lothian  could  not  be  held  to  have  homo- 
logated a  contract,  of  the  nature  and  terms  of  which  he  was  not 
proved  to  have  been  cognizant ;  that  bis  Lordship  having  con- 
sented to  the  first  contract,  was  no  bar  to  his  objecting  to  the 
second,  merely  because  he  had  consented  to  the  more  limited 
one  which  his  manager  had  entered  into  in  his  name.  With 
regard  to  Williamson,  the  pursuers  were  bound,  by  the  admis* 
sion  made  in  the  record  as  applicable  to  him. 

The  pursuers  excepted  to  the  directions  in  point  of 
law. 

The  jury,  on  1 9th  March,  found  a  verdict  for  the 
pursuers  on  the  first  issue,  with  £1000  damages. 

On  an  application  to  apply  the  verdict,  decree  was 
pronounced  against  the  Marquis,  in  terms  of  the  verdict. 
Williamson  then  moved  the  Court  for  expenses  against 
the  pursuers,  who  objected,  on  the  ground  that  no  verdict 
had  been  given  agsunst  them  on  the  issue  applicable  to 
him. 

The  Court  assoilzied  Williamson,  with  expenses. 

Presiding  Judge,  Lord  Justice-Clerk. — Act.  Solicitor-General 
(Rutherfurd),  Monteith,Crawfurd;  Mowbray  and  Howden,  W.S., 
Agents. — Alt.  for  Marquis  of  Lothian,  Dean  of  Faculty  (Hope), 

D.  M*Neill ;  Tod  and  Romanes,  W.S.,  Agents For  Mr  Wil- 

liamson,  A.  Wood,  Thomson;  William  Allan,  S.S.C.,  Agent. — 
[J.D.M.J 

5th  June  1838. 

First  Division (G.D^F.) 

No.  213. — James  Cousin,  Pursuer^  v,  Janet  Cald- 
well or  Morton  and  Others,  Trtistees  and  Lega^ 
tecs  of  the  deceased  Elizabeth  Mortofn  or  CoiisiHy 
Defenders. 

Husband  and  Wife — Donatio — Revocation — Marriage-Contract, 
Antenuptial — Trust —  Tke  parties  to  an  antenuptial  contract 
intending  to  alter  the  provisions  of  that  deed,  indorsed,  some 
time  after  the  marriage,  on  the  back  of  it  a  doquet,  specifging 
that  such  was  their  intention,  and  that  they  had  altered  the 
contract  by  a  certain  mutual  trust'Settlement,  executed  by  them 
of  a  date  subsequent  to  the  contract — Held  that  the  mutual 
trust -settlement,  as  it  prejudiced  the  right  and  interest  of  the 
husband  under  the  marriage-contract ^  was  reducible  at  his  in- 
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Btance  after  the  wife's  death,  as  a  donatio  inter  virum  et  uzo- 
rem — Minute  of  alteration  indorsed  on  the  marriage-contract 
consequently  reduced. 

The  pursuer  was  married  to  the  deceased  Elizabeth 
Morton,  the  author  of  the  defenders,  in  April  1832,  on 
which  occasion  the  spouses  entered  into  an  antenuptial 
contract  of  marriage.  The  contract  contained  clauses 
regulating  the  succession  to  the  property,  both  heritable 
and  moveable,  of  the  husband  and  wife,  in  the  different 
events  that  might  occur  of  survivance  of  the  one  party 
or  the  other,  with  or  without  children.  The  clause  re- 
gulating the  succession  to  the  pursuer's  property  was 
as  follows : 

*'  In  contemplation  of  which  intended  marriage,  and  as  a 
provision  to  the  said  Elizabeth  Morton,  in  the  event  of  her  sur- 
viving her  said  promised  husband,  and  to  the  child  or  children 
who  may  be  procreated  of  the  present  intended  marriage,  he 
the  said  James  Cousin  hereby  assigns,  dispones,  conveys,  and 
makes  over,  to  and  in  favour  of  the  said  Elizabeth  Morton,  in 
the  event  of  her  surviving  him,  in  liferent,  but  for  her  liferent 
use  allenarly,  during  all  die  days  and  years  of  her  life,  and  to 
the  child  or  children  to  be  procreated  of  the  present  intended 
marriage,  in  such  shares  and  proportions,  if  more  than  one,  as 
he  may  appoint  by  any  writing  under  his  hand,  and  fiiiling  such 
writing,  then  equally  amongst  them,  or  share  and  share  alike, 
in  fee ;  and  fiiiling  such  child  or  children,  then  to  the  said  Eliza- 
beth Morton,  and  her  heirs  and  assignees,  in  fee  and  property, 
all  and  sundry  the  whole  heritable  and  personal  suljects,  goods, 
effects,  means,  and  estate  whatsoever,  of  every  denomination 
and  description,  that  shall  be  pertaining,  belonging,  indebted, 
and  resting-owing  to  him,  or  to  which  he  may  have  right  in  any 
manner  of  way  at  the  time  of  his  death,  with  the  writings  and 
title-deeds  of  said  heritable  subjects,  and  bonds,  bills,  and  in* 
Rtructions  of  said  personal  subjects,  with  all  that  may  have  fol- 
lowed, or  may  be  competent  to  follow  upon  the  same." 

The  lady,  on  the  other  hand,  conveyed  and  made 
over  to 

**  the  said  James  Cousin,  her  promised  husband,  the  whole 
goods,  gear,  dcbrs,  and  sums  of  money,  and  in  general  the  whole 
personid  subjects  and  estate  belonging,  indebted,  or  resting- 
owing  to  her,  or  to  which  she  may  succeed  in  any  manner  of 
way  during  the  standing  of  the  marriage,  with  the  whole 
vouchers  and  instructions  thereof,  and  aU  competent  to  foUow 
thereon." 

And  with  regard  to  the  heritable  property,  the  fol- 
lowing provision  was  made : 

**  And  farther,  the  said  Elizabeth  Morton  hereby  assigns, 
dispones,  conveys,  and  makes  over,  to  and  in  favour  of  herself 
and  the  said  James  Cousin  her  promised  husband,  in  liferent, 
for  her  and  his  liferent  use  allenarly,  during  her  and  his  life, 
the  liferent  of  the  said  James  Cousin  being  always  postponed 
until  after  the  death  of  his  said  promised  spouse,  and  to  the 
child  or  children  to  be  procreated  of  the  present  intended  mar- 
riage, in  such  proportions  as  she  may  appoint  by  a  writing  under 
her  hand;  and  failing  thereof,  then  equally  to  and  amongst 
them,  or  share  and  share  alike  in  fee ;  and  failing  such  child  or 
children,  then  to  and  in  favour  of  the  said  James  Cousin,  ab- 
solutely in  fee  and  property,  all  lands,  heritages,  heritable  bonds, 
aiid  whole  other  heritable  subjects  and  real  estate,  of  whatever 
kind,  to  which  she  may  now  have  right,  or  which  she  may  suc- 
ceed to  or  acquire  right,  during  the  subsistence  of  the  present 
intended  marriage,  with  the  whole  writs,  title-deeds,  evidents, 
and  securities  of  the  same,  whole  tenor  and  contents  thereof, 
and  all  action,  instance,  and  execution  competent  to  follow 
thereupon." 

During  the  subsistence  of  the  marriage,  viz.,  on  the 
5th  August  1833,  Mrs  Cousin's  father,  Mr  Morton, 
died,  leaving  a  deed  of  settlement  conveying  his  pro- 
perty to  trustees  for  certain  purposes,  and;  inter  alia^ 


conveying  the  fee  of  his  heritable  property  to  the  chil- 
dren of  his  daughter,  Mrs  Cousin,  and  fsuling  them,  to 
such  persons  as  he  should  afterwards  name,  in  virtue  of 
a  reserved  power.  This  power,  however,  was  never 
exercised,  and  Mrs  Cousin,  as  her  father's  heir-at-law, 
completed  titles  to  his  heritable  property. 

On  the  26th  August  1633,  the  spouses  executed  a 
joint  trust-disposition  and  conveyance  of  their  mutual 
property  in  favour  of  the  present  defenders.  The  deed 
first  conveyed  to  the  trustees  all  Mrs  Cousin's  property, 
'<  heritable  and  moveable,  now  owing  and  belonging,  or 
which  shall  be  owing  and  belonging  to  me,  or  to  which 
I  may  succeed  or  acquire  right  during  the  subsistence 
of  the  marriage."  The  purposes  of  this  deed  were  de- 
clared to  be  (1.)  for  payment  of  any  debt  due  by  her 
iather,  and  the  expense  of  management.  (2.)  It  was 
ph>vided,  that 

"  during  the  life  of  the  said  Janet  Caldwell,  the  said  trustees 
shall  divide  the  rents  of  the  said  heritable  property  into  two 
equal  shares,  and  shall  pay  the  one-half  thereof  to  th«  said 
Janet  Cddwell,  and  the  other  half  to  me,  the  said  Elizabeth 
Morton,  and  after  the  death  of  the  said  Janet  Caldwell,  thej 
shall  pay  the  whole  of  the  said  rents  to  roe,  the  said  Elizabeth 
Morton,  during  all  the  days  and  years  of  my  life ;  which  provi- 
sions to  me  are  and  shall  be  sedusive  always  of  the  jut  mmiti, 
and  right  of  administration  of  the  said  James  Cousin,  and  of 
any  future  husband  I  may  marry,  and  not  affectaUe  by  the 
debts  or  deeds  of  such  husbands,  or  any  diligence  or  execution 
thereon.  (3.)  In  the  event  of  me,  the  said  James  Cousin,  sur- 
viving my  said  spouse,  I  shall  be  entitled  to  the  liferent  of  the 
said  subjects,  and  the  said  trustees  and  their  foresaids  shall  pay 
to  me  the  whole  rents  thereof,  during  all  the  days  and  years  of 
my  life,  burdened  always  writh  the  said  one-half  thereof  to  the 
said  Janet  Caldwell  during  her  life.  (4.)  The  said  trustees  and 
their  foresaids  shaU,  under  the  powers  and  conditions  after 
mentioned,  hold  and  apply  the  fee  of  the  said  subjects  for  be* 
hoof  of  the  child  or  diildren  that  may  be  procreated  of  the 
marriage  between  us,  the  said  James  Cousin  and  Elizabeth 
Morton,  and  if  more  than  one,  divisible  in  such  proportions:, 
and  under  such  conditions  and  restrictions  as  we,  or  the  survi- 
vor of  us,  may  appoint  by  a  writing  under  our  hands,  which 
failing,  equally  among  them.  (5.)  In  case  of  there  being  no 
children,  or  of  children  existing  of  the  said  marriage,  but  all 
dying  before  majority  or  marriage,  the  fee  of  the  said  subjecu 
shall  be  conveyed,  or  held  and  applied,  as  follows :  viz.  one-half 
thereof  to  or  for  behoof  of  me,  the  said  Elizabeth  Morton,  at 
my  absolute  disposal,  or  to  sudi  person  or  persons  aa  I  may  ap- 
point by  a  writing  under  my  hand ;  which  fiuling,  for  behoof  of 
any  one  or  more  of  my  relations,  in  such  proportions^  and  under 
such  conditions  and  restrictions  as  the  said  James  Cousin  may 
appoint,  by  a  writing  under  his  hand ;  which  also  foiling,  for  be- 
hoof of  the  nearest  in  kin  or  executors  of  me  the  said  Elizabeth 
Morton,  equally  among  them,  and  the  other  half  thereof  to  and 
for  behoof  of  me  the  said  James  Cousin,  at  my  absolute  dis- 
posal, or  to  such  person  or  persons  as  I  may  appoint  by  a  writiag 
under  my  hand  i  which  fiedling,  for  behoof  of  any  one  or  more 
of  my  relations,  in  such  proportions,  and  under  8U<^  conditions 
and  restrictions,  as  the  said  Elizabeth  Morton  may  appoint  by 
a  writing  under  her  hand ;  which  also  fiuling,  for  behoof  of  the 
nearest  in  kin  or  executors  of  me  the  said  James  Couain,  equally 
among  them." 

The  second,  third,  and  fourth  purposes  above  quoted, 
were  exactly  in  terms  of  Mr  Morton's  trust-deed.  In 
regard  to  the  pursuer's  property,  the  deed  contained 
the  following  clauses : 

"  I,  the  said  James  Cousin,  do  hereby  dispone  and  convey, 
to  and  in  favour  of  the  said  Janet  Caldwell,  Walter  Smith,  and 
Elizabeth  Morton,  and  the  accepters  and  survivors,  and  the  ac- 
cepter and  survivor  of  them,  the  major  number  of  them  being  a 
quorum,  all  and  sundry  lands,  tenements,  and  heritages,  goods. 
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effects,  and  sums  of  money,  and  in  general  the  whole  suhjects 
and  estate,  heritahle  and  moveable,  Uiat  shall  be  pertaining  and 
belonging  to  me,  or  to  which  I  may  have  right  at  Uie  time  of  my 
death,  with  the  writings,  title-deeds,  and  vouchers  thereof,  but 
excepting  and  reserving  always  from  this  general  conveyance, 
in  the  event  of  my  surviving  my  said  spouse,  all  or  any  lands, 
tenements,  heritable  debts,  or  oUier  heritable  property  to  which 
I,  the  said  James  Cousin,  may  succeed  or  acquire  right,  by 
profits  or  accumulation  of  rents,  or  interest  on  capitad,  or  in 
any  other  way  whatever,  during  the  period  which  may  intervene 
between  the  dissolution  of  the  marriage  between  me  and  the 
said  Elizabeth  Morton  and  my  decease ;  which  subjects  so  ex- 
cepted and  reserved  shall  become  my  absolute  property,  and  fiill 
to  my  own  heirs  and  assignees :  Declaring  that  the  said  trustees 
and  their  foresaids  shall  hold  and  apply  the  subjects  above  con- 
veyed by  me,  the  said  James  Couidn,  excepting  as  aforesaid,  as 
follows,  viz.  for  behoof  of  the  said  Elizabeth  Morton  in  liferent, 
in  case  of  her  surviving  me,  for  her  liferent  use  onlv,  of  the 
annual  proceeds  thereof  during  her  life,  seclusive  of  the  ju8 
mariti  and  right  of  administration  of  any  future  husband  she 
may  marry,  and  not  affectable  by  his  debts  or  deeds,  or  any  dili- 
gence or  execution  thereon,  and  for  behoof  of  the  diild  or  chil- 
dren of  the  marriage  between  the  said  Elimbeth  Morton  and 
nae,  in  such  proportions,  and  under  such  conditions  and  restric- 
tions as  we,  or  the  survivor  of  us,  may  appoint  by  a  writing 
under  our  hands ;  which  failing,  equally  among  them  in  fee : 
And  failing  children  of  our  marriage,  or  in  case  of  dieir  exist- 
ing, but  all  dying  before  majority  or  marriage,  the  one-half 
thereof  to  or  for  behoof  of  the  said  Elizabeth  Morton,  at  her 
absolute  disposal,  or  to  such  person  or  persons  as  she  may  ap- 
point by  a  writing  under  her  hand ;  which  &iling,  for  behoof  of 
any  one  or  more  of  her  relations,  in  such  proportions,  and  under 
such  conditions  and  restrictions  as  I,  the  said  James  Cousin, 
may  appoint  by  a  writing  under  my  hand ;  which  failing,  for 
behoof  of  the  nearest  in  kin  or  executors  of  the  said  Elizabeth 
Morton,  equally  among  them :  And  the  other  half  thereof  to 
and  for  behoof  of  the  said  James  Cousin,  at  his  absolute  disposal, 
or  to  such  person  or  persons  as  I,  the  said  James  Cousin,  may 
appoint  by  a  writing  under  my  hand ;  which  fioling,  for  behoof 
of  any  one  or  more  of  my  relations,  in  such  proportions,  and 
under  such  conditions  and  restrictions  as  the  said  Elizabeth  Mpr- 
ton  may  appoint  by  a  writing  under  her  hand;  which  failing,  for 
behoof  of  the  nearest  in  kin  or  executors  of  me,  the  said  James 
Cousin,  equally  among  them." 

This  was  followed  up  on  the  part  of  Mrs  Cousin  by 
a  deed  of  settlement  and  appointment.  In  virtue  of 
the  power  of  disposal  thus  given  to  Mrs  Cousin,  she 
executed  a  deed  of  settlement,  whereby  the  property 
was  to  be  divided  among  various  legatees,  called  to  this 
action  as  defenders. 

It  appeared  that  the  spouses  had  intended  that  the 
marriage-contract  should  be  altered;  for  indorsed  on  it, 
there  was  a  doquet  by  them,  of  date  26th  August  1833, 
expressly  stating,  that  tiiey  had  '<  altered  the  within 
contract,''  in  virtue  of  the  joint  trust-disposition  under 
reduction. 

Mrs  Cousin  died  in  January  1835,  survived  by  her 
husband,  and  leaving  no  issue  of  the  marriage.  On 
l6th  November  1635,  the  pursuer  executed  a  formal 
deed  of  revocation  of  the  joint  trust-disposition ;  and 
thereafter  he  raised  the  present  action  of  reduction  and 
declarator,  in  which  he  concluded,  that  the  trust-dis- 
position and  minute  of  alteration,  and  all  deeds  con- 
sequent upon  them,  should,  as  a  donaiio  inter  virum  ei 
uxoremy  be  set  aside,  and  the  pursuer's  rights,  under  the 
antenuptial  marriage-contract,  declared  to  subsist. 

The  ^urmiet pleaded — (1.)  The  minute  of  alteration  of 
the  antenuptial  contract  and  corresponding  trust-dis- 
position, now  both  in  question,  being  deeds  by  which 
the  pursuer,  without  any  just  or  adequate  cause,  aban- 


doned and  gave  up  the  rights,  powers,  and  privileges 
competent  to  him  as  the  husband  of  his  deceased  wife, 
and  conferred  on  him  by  the  said  antenuptial  contract, 
are  deeds  which  are  reducible  at  his  instance  as  dona- 
tions inter  virum  et  uxorem.  (2.)  The  whole  of  the 
other  deeds  brought  under  reduction,  being  deeds  de- 
riving their  validity  and  effect  from  the  minute  of  al- 
teration and  trust-disposition,  necessarily  fall  to  the 
ground  as  such,  alongst  with  these  deeds  themselves. 
(3.)  The  pursuer  is  entitled  to  have  it  found  and  declared, 
that  his  whole  rights,  powers  and  privileges  under  his 
antenuptial  contract,  remcdn  valid  and  entire,  in  the 
same  manner  as  if  the  deeds  under  reduction  had  never 
been  executed. 

The  defenders  pleaded — (1.)  The  deed  now  chal- 
lenged is  not  liable  to  be  revoked  or  reduced  as  a  do- 
nation inter  virum  et  uxorem^  in  respect  that  it  did  not 
consist  simply  of  a  grant  by  the  husband  in  favour  of 
the  wife,  and  was  not  gratuitous,  but  was  a  mutual  and 
remuneratory  settlement  which  did  not  secure  to  the 
wife  more  than  what  would  have  been  a  rational  provi- 
sion, and  by  which,  at  the  same  time,  rights  were  con- 
ferred upon  the  husband  which  would  not  have  be- 
longed to  him  under  the  marriage-contract.  (2.)  In 
no  case  is  it  sufficient  to  reduce  a  postnuptial  settle- 
ment between  spouses,  that  it  gives  the  wife  something 
more  than  she  could  have  claimed,  either  as  her  provi- 
sions at  common  law,  or  under  an  antenuptial  contract. 
.  The  discrepancy  and  inequality  must  be  certain  and 
important.  The  mutual  settlement  under  reduction, 
therefore,  cannot  be  set  aside  or  revoked  as  a  donation 
inter  virum  et  uxorem^  in  respect  that  the  husband  not 
only  made  no  certain  or  considerable  sacrifices  of  any 
rights  which  might  have  belonged  to  him  under  the 
marriage-contract,  but  made  no  sacrifices  at  all ;  while, 
on  the  contrary,  his  situation  under  the  postnuptial 
settlement  was,  in  JEill  events,  as  favourable  as  under 
the  marriage-contract,  and  in  many  events  was  more 
so.  ^3.)  Although  it  be  the  general  rule  of  law,  that  a 
donation  between  husband  and  wife  is  revocable  even 
after  the  death  of  the  party  who  receives  the  donation, 
yet  where  a  husband  enters  into  such  an  arrangement, 
to  the  effect  of  securing  certain  advantages  in  the  oc- 
currence of  an  event  which  the  life  of  the  wife  is  likely 
to  produce,  he  is  not  entitled  to  revoke  that  settlement; 
after  her  death  has  removed  the  possibility  of  the  event 
occurring.  (4.)  Even  when  a  postnuptial  settlement 
is  revocable,  as  between  husband  and  wife,  yet,  when 
it  confers  rights  upon  third  parties,  it  is  not  revocable, 
or,  at  least,  it  is  not  revocable  in  so  far  as  these  rights 
are  concerned.  Such  rights  were  created  in  the  pre- 
sent instance,  in  respect  that  a  power  of  appointment  in 
favour  of  third  parties  was  given  to  each  of  the  spouses ; 
that  this  power  had  been  exercised  by  the  wife  in  favour 
of  certain  persons  nominatim^  and  that  no  attempt  to  re« 
voke  was  made  by  the  pursuer  till  their  rights  had  be- 
Qome  absolute  by  the  death  of  the  wife. 

**  lOM  February  1888 The  Lord  Ordinary  having  resumed 

consideration  of  this  process,  with  the  revised  cases,  and  writs 
produced.  Finds  that  the  mutual  disposition  libelled  on,  execut- 
ed hy  the  pursuer  and  his  wife  (now  deceased)  on  26th  August 
1833,  and  the  relative  minute  of  alteration  annexed,  of  the 
same  date,  to  their  antenuptial  contract  of  marriage,  had  the 
effect  of  greatly  diminishing  or  abridging  sine  causa,  the  rights 
previously  competent  to  the  pursuer  under  the  said  contract  of 
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marriage :  Finds  that  the  said  deeds  having  been  revocable  in 
law  by  the  husband,  as  constituting  a  donation  inter  virum  et 
uxorem,  were  duly  revoked  by  the  pursuer  on  16th  November 
1835:  Therefore,  sustains  the  reasons  of  reduction,  and  re- 
duces, decerns,  and  declares,  in  terms  of  the  libel :  Finds  ex- 
penses due  to  neither  party,  and  decerns. 

'*  Note. — Although  the  argument  maintained  on  each  side, 
in  these  revised  cases,  is  very  ample  and  elaborate,  the  real 
question  at  issue  is  sufficiently  simple.  By  the  mutual  dispo- 
sition executed  by  the  pursuer  and  his  wife  in  1833,  he  placed 
at  her  absolute  disposal  one-half  of  the  whole  propf^rty,  heri- 
table and  moveable,  which  might  belong  to  her  at  her  death. 
But  under  the  antenuptial  marriage-contract,  the  husband  was 
entitled  to  claim  tlie  whole  of  that  property  at  her  death,  if 
there  were  no  children  of  the  marriage.  So  far,  then,  the  trust- 
disposition  was  a  clear  and  incontestible  donatio  by  the  hus- 
band to  the  wife  during  marriage  ;  and,  of  course,  if  it  be  so,  it 
is  revocable  by  the  husband. 

'*  But  that  plea  is  met  by  the  defenders  with  the  reply,  that 
the  husband,  by  the  marriage-contract,  lay  under  a  severe  and 
most  inconvenient  restraint  as  to  the  disposal  of  his  own  pro- 
perty ;  that  it  Was  thereby  destined,  at  his  own  death,  and  failing 
children  of  the  marriage,  to  Mrs  Cousin  and  her  heirs,  and,  as  a 
certain  relaxation  of  that  provision,  was  made  by  the  trust-deed 
in  favour  of  the  defenders,  this,  it  is  said,  rendered  the  dis- 
position under  reduction  onerous,  and  obviated  the  plea  of 
donatio, 

"  It  appears  to  the  Lord  Ordinary,  however,  that  the  de- 

^  fenders*  plea  is  founded  on  an  entire  misconstruction  or  miscon- 
ception of  the  marriage-contract,  and  of  the  conveyance  therein 
to  the  wife  and  her  heirs.  That  provision,  it  is  apprehended, 
was,  as  its  words  plainly  and  unequivocally  import,  entirely  con- 
tingent on  the  event  of '  her  surviving  hirsaid  promised  Aks- 

'  band,*  These  words  occur  twice  in  the  course  of  the  clause, 
and  hence  must  be  held  as  anxiously  inserted  to  qualify  the  pro- 
vision ;  and  if  so,  in  case  of  the  wife's  predecease,  the  provision 
lapsed,  and  the  heirs  of  Mrs  Cousin  could  never  have  claimed 
any  part  of  the  husband's  succession  at  his  death.  In  that  view, 
the  alleged  concession  or  counter  renunciation,  said  to  have  been 
given  to  the  husband,  was  founded  on  delusion  or  error,  and,  in 
fact,  constituted  a  farther  donation  by  the  husband  to  the  wife, 
which  he  was  not  under  any  antecedent  obligation  to  grant. 

**  To  this  construction,  the  chief  objection  taken  by  the  de- 
fenders is,  that,  if  correct,  it  would  have  left  the  children  of  the 
marriage  without  any  provision  at  all  out  of  their  father's  estate. 
For  it  is  said  that  the  same  clause  of  the  contract  which  con- 
tains the  provision  to  the  wife,  also  contains  the  provision  to  the 
children :  and  it  is  argued,  that  their  provision  was  certainly 
not  meant  to  depend  on  the  contingency  of  their  mother  sur- 
viving their  father.  This,  however,  is  by  no  means  so  clear  as 
the  parties  assume.  If  the  mother  did  not  survive,  then,  by 
another  clause  of  the  contract,  the  children  were  not  left  unpro- 
vided. They  were  secured  immediately  in  the  fee  of  the  whole 
of  the  mother's  property,  beyond  the  power  of  alienation  by  the 
father,  though  subject  to  his  liferent;  and  looking  to  the  circum- 
stances of  the  parents,  that  was  probably  thought  a  sufficient 
provision  for  the  children  at  the  time  the  contract  was  entered 
into. 

**  But  another  view  may  be  taken  of  the  provision  in  this 
marriage-contract,  which  (though  not  urged  by  the  parties) 
shows  that  the  destination  founded  on  by  the  defenders  could 
not  have  the  effect  of  creating  any  jus  crediti,  at  least  in  favour 
of  Mrs  Cousin's  '  heirs'  whatsoever,  if  she  and  her  children  pre- 
deceased the  husband.  It  is  apprehended  that  even  if  the  quali- 
fying words,  so  much  commented  on  by  the  parties,  had  not  oc- 
curred in  the  contract,  the  survivance  of  the  wife  would  have 
been  implied  in  law,  as  an  event  necessary  to  transmit  a  succes- 
sion (composed  partly  of  heritage,  and  partly  of  moveables)  to 
her  heirs,  under  such  a  destination  as  that  in  the  present  con- 
tract. The  destination  is  to  Elizabeth  Morton  (the  bride)  in 
liferent,  for  her  liferent  use  allenarly,  and  to  the  child  or  chil- 
dren of  the  marriage,  *  and  failing  such  children,  then  to  the 
said  Elizabeth  Morton,  and  her  heirs  and  assignees,  in  fee  and 
property.'     Now,  although  it  b  laid  down  by  institutional 


writers  (Erskine,  B.  III.  t.  9,  §  9),  and  has  been  repeatedly 
found,  that  an  ordinary  legacy  destined  to  a  third  party,  and  his 
heirs  and  assignees,  does  not  lapse  by  the  predecease  of  the  spe- 
cific legatee  named,  but  transmits  to  heirs,  yet  a  distinction  (re- 
cognised in  the  dvil  law)  has  been  observed  in  the  case  of  pro- 
visions, in  which  the  survivance  of  the  party  for  whose  benefit 
the  provision  is  made,  is  held  as  an  implied  condition  of  the 
vesting,  and  consequent  transmission  of  the  provision  to  heirs. 
This  distinction  received  effect,  and  is  very  clearly  pointed  out 
in  the  reports  of  the  cases  of  Gordon  v.  Ross,  Fac.  Coll.  17th 
November  1757  (Morr.  p.  6343),  and  Russell,  10th  March 
1769  (p.  6372).  The  conveyance  here,  however,  in  so  far  » 
it  related  to  the  bride  and  the  children  of  the  marriage,  was  by 
no  means  a  gratuitous  legacy,  but  strictly  of  the  nstnre  of  a 
*  provision.' 

"  Farther,  even  independent  of  these  views,  it  would  have  been 
very  doubtful  if  the  heirs  brought  in  generally  at  the  end  of  a 
substitution  like  the  present,  in  a  marriage-contract,  could  hare 
prevented  a  husband,  on  the  feilure  of  his  spouse  and  of  th« 
children  of  his  marriage,  to  dispose  of  his  property  gratuitously, 
and  by  a  mortis  causa  settlement,  as  he  chose.  No  question,  a 
contract  of  marriage  is  one  of  the  most  onerous  deeds  known  in 
oiir  law,  to  the  parties  for  whose  behoof  it  is  entered  into ;  and 
therefore,  in  so  far  as  the  interests  of  the  spouses  and  children 
are  concerned,  their  rights  are  protected  against  gratuitous 
alienations  of  the  parents,  by  an  implied  jks  crediti^  which  is 
effectual  without  any  prohibition.  But  it  is  otherwise  with 
heirs  called  generally  at  the  close  of  a  destination,  on  the  fiul- 
ure  of  the  spouses  and  children ;  such  heirs  are  not  like  indivi- 
duals named  in  deeds,  who  have  been  found  in  certain  old  casef^, 
quoted  by  the  defenders,  to  have  slJus  qutrsitum  in  a  special  be- 
quest made  to  them,  even  without  their  knowledge.  Heirs  whatso- 
ever, brought  in  at  the  close  of  a  destination,  have  only  a  re- 
mote spes,  which,  if  not  guarded  by  a  special  prohibition  against 
alienation  (which  it  might  be  in  some  cases),  cannot  prevent 
the  granter  or  the  legal  fiar  of  the  property  for  the  time  from 
vacating  the  substitution,  and  alienating  the  property  by  deeds 
either  onerous  or  gratuitous.  It  is  rather  believed  that  any 
other  view  of  the  effect  and  import  of  such  destinations  would 
be  contrary  to  the  universal  understanding  of  the  country. 

"  If  there  be  not  some  material  fiillacy,  however,  in  the 
preceding  views,  the  gratuitous  nature  of  the  deed  under  reduc- 
tion is  manifest  and  incontestible.  The  husband,  on  the  prede- 
cease of  his  wife,  and  failure  of  the  children  of  the  marriage, 
was  absolutely  free  and  unfettered  as'  to  the  ultimate  dispcsal 
of  any  property  which  he  himself  might  have,  yet  the  contrary 
assumption  was  made  the  ground  of  obtaining  from  him  a  most 
important  surrender  of  his  rights  under  the  contract,  by  making 
him  a  party  to  the  trust-deed  under  reduction,  and  inducing  him 
to  convey  to  trustees,  and  place  at  the  absolute  disposal  of  his 
wife,  his  right  to  one-half  of  the  whole  property  which  she 
might  leave  at  her  death.  But  even  that  was  not  all.  By  the 
same  deed,  the  husband  gave  his  wife  and  her  heirs,  whether 
she  survived  or  predeceased  him,  one-half  of  the  whole  property, 
heritable  and  moveable,  which  he  himself  might  possess  at  lus 
death.  It  is  plain,  also,  that  by  the  singular  exception  made  in 
the  trust-deed,  of  any  accumulation  of  his  own  rents  and  profits 
accruing  in  the  interval  between  her  death  and  hu  own,  which 
was  left  at  the  husband's  disposal,  he  truly  got  nothing  that  be 
had  not  before.  For  the  husband,  in  the  event  provided  for  in 
the  exception,  had  the  absolute  disposal  of  his  whole  property, 
if  his  wife  predeceased,  as  that  was  not  taken  away  from  him 
by  the  marriage-contract ;  altogether,  therefore,  the  deed  under 
reduction,  under  the  form  of  a  counter  provision  to  the  husband, 
truly  operated  as  a  fiuther  donation  of  a  part  of  the  husband's 
property  to  the  wife,  which  was  entirely  voluntary  and  gratid- 
tous  :  and  on  the  whole,  there  seems  to  be  real  evidence  that 
the  husband's  assent  to  this  deed  was  probably  given  under  the 
feelings  which  the  law  itself  presumes,  when  it  renders  deeds 
granted  by  spouses  in  favour  of  each  other  during  a  marriage  re- 
vocable.  Indeed,  it  is  candidly  stated  by  the  defenders  them- 
selves, in  their  revised  case  (p.  19),  that  *  the  pregnancy  of  Mrs 
Cousin  had  been  one  weighty  consideration  with  the  pursuer' 
for  the  execution  of  the  deed  libelled  on. 
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"  It  is  ODly  necessarv  to  add,  that  there  iaone  branch  of  the 
defenden'  argument  enforced  with  mach  anxiety,  which  is  con- 
ceived to  be  quite  out  of  place  in  the  present  question.  It  is  said 
that  the  wife,  in  point  of  fact,  succeeded  to  nothing,  and  ac- 
quired no  rested  right  to  any  of  her  father's  property  during  the 
subsistence  of  the  marriage,  so  that  the  husband  lost  nothing  by 
giving  up  his  right  to  one-half  of  a  succession,  which,  in  &ct, 
never  reached  her,  or  was  vested  in  her,  prior  to  her  death.  If 
that  be  the  case,  if  Mrs  Cousin  had  no  property  or  ju*  crediti 
under  her  father's  trust,  which  her  heir  or  assignee  can  make 
good,  it  is  obvious  that  there  h  the  less  reason  to  oppose  the  re* 
duction  of  the  deeds  libelled  on.  But  the  consequences  of  the 
reduction  are  not  to  be  determined  in  the  present  action,  which 
only  concludes  for  reduction  of  the  deeds,  and  nothing  else ;  at  the 
same  time,  it  is  impossible  not  to  remark,  that  if  Mrs  Cousin 
never  had  light  to  any  of  her  Other's  property,  it  is  not  easy  to 
see  how  she  could  give  any  conveyance  to  the  defenders,  or 
make  any  effectual  bequest  to  those  interested  in  the  mortis  causa 
settlement  executed  by  her  in  September  1834,  and  produced  in 
this  process. 

"  These,  however,  are  ulterior  questions,  which  do  not  £sdl 
under  the  consideration  of  the  Court  in  the  present  action." 

Both  parties  reclaimed :  the  pursuer  agaiust  the  in- 
terlocutor, in  so  far  as  no  expenses  were  awarded  to 
him,  and  the  defenders  generally. 

At  advising, 

Lord  President. — It  would  be  a  most  dangerous  precedent  to 
allow  an  antenuptial  marriage-contract,  such  as  the  present,  to 
be  altered  by  the  consent  of  parties.  In  this  case  the  husband 
has  suffered;  but  the  more  common,  and  more  distressing  case 
is,  where  the  wife  suffers  from  the  influence  of  her  husband. 

Lord  GiUies, — I  entirely  concur.  In  this  case  there  is  a 
clear  donation.  The  Liord  Ordinary  might  have  expressed 
himself  much  more  strongly  as  to  the  effect  of  a  destination  to 
heirs  whatsoever,  in  a  provision  of  this  kind. 

Lord  Mackenzie There  is  here  a  clear  loss  of  one-half  of  the 

estate.  I  see  no  such  disadvantage  under  the  antenuptial  con- 
tract. 

Lord  Corehouse, — There  is  a  plain  donation  here,  and  to  a 
great  extent.  As  to  the  effect  of  the  clause  of  destination  to  the 
wife's  relations,  it  was  settled  one  hundred  and  fifty  years  ago 
that  the  substitution,  after  children  in  a  marriage-contract,  is  a 
simple  destination.  It  is  without  reference  to  the  clause  of  sur« 
vivance. 

The  Court  accordingly  odA^r^c^andawarded  expenses 
in  favour  of  the  pursuer. 

Authorities  for  the  Pursuer. — Macneill  v.  Steel's  Trustees, 
8th  December  1829 ;  supra.  Vol.  II.  p.  92 ;  Shaw,  VIII.  p.  210. 
Jardine  v,  Currie,  17th  June  1630;  supra,  VoL  II.  p.  483;  S. 
and  D.  VIII.  p.  937. 

Authorities  for  the  Defenders ..Hepburn  v.  Brown  ;  2  Dow, 

342.  Ersk.  1. 6, 30.  Stair,  I.  10,  5.  Bishop  of  St  Andrews  o. 
Wylie;  Diet.  7720.  Wamack  v.  Murdoch;  Diet.  7730. 
Gentles  v.  Aitken,  23d  June  1826;  4  Shaw,  p.  749. 

Lord  Ordinary,  Cuninghame. — Act.  Penney;  J  and  W.  JoUie, 
W.S.,  Agents.^Alt,  Russel;  John  Paterson,  S.S.C.,  Agent. — 
B.,  Ckrk fG.D.F.J 


6th  June  1838. 
FiasT  Division. — Jury  Cause (G.D.P.) 

No.  214.^ — Thomas  Thorburn,  Pursuer^  v.  Kenneth 

M.  Thorburn,  Defender. 

Jury  Cause — Bill  of  Exceptions — Copartnery—  On  an  issue  sent 
to  a  Jury,  whether  two  parties  had  acted  as  joint  agents,  and 
whether  the  understanding  was,  that  the  profits  should  be  divided 
equally,  the  Jury  found  for  the  pursuer  on  both  questions — The 
Court  disallowed  a  bill  of  exceptions  on  the  evidence. 

Copartnery — Joint  Agency — Presumption  as  to  Division  of 
Profits — Obiter,  that  in  a  case  of  joint  agency,  where  no  rule 
has  been  laid  down  as  to  the  division  of  profits,  the  presump- 


tion, in  point  of  fact,  is,  that  the  parties  are  to  share  equally 
in  that  event,  but  that  this  presumption  may  be  redargued  by 
contrary  facts  and  circumstances. 

The  late  John  Thorburn  lefl  a  trust-settlement, 
whereby  he  appointed  his  brother,  Robert  Thorburn, 
and  others,  as  trustees  for  ceiiain  purposes.  Of  the 
trustees  named,  Robert  Thorburn  and  a  Mr  Crawfurd 
alone  accepted, — ^the  latter  at  a  distance  of  time.  A 
principal  part  of  the  trust-estate  consisted  of  debts  due 
to  the  truster,  incurred  to  him  in  the  business  of  a  law 
agent ;  and  at  the  period  of  his  death,  his  business  and 
other  books  were  considerably  in  arrear  in  posting,  &c. 
For  the  purpose  of  winding  up  the  affairs,  Robert  Thor- 
burn, the  only  party  who  had  then  accepted  as  trustee, 
addressed  the  following  letter,  signed  by  his  initials,  to 
the  pursuer  and  defender : 

"  To  Messrs  Thomas  and  Kenneth  Thorburn,  W.S., — 
Having  instructed  Mr  Donaldson,  law-accouutant.  Princes' 
Street,  to  superintend  the  winding  up  of  the  trust-aifairs  of  my 
late  brother,  John,  under  whose  settlement  I  am  hitherto  the 
only  accepting  and  acting  trustee,  it  is  necessary  Mr  Donaldson 
should  receive  assistance,  with  the  view  to  expedite  the  bring- 
ing up  of  the  business-books,  which  are  all  understood  to  be 
greatly  in  arrear,  and  to  make  out  and  render  the  accounts,-^ 
conduct  the  necessary  correspondence  ;  and,  in  the  meantime, 
to  attend  to  the  business  of  my  brother's  clients,  till  they  other- 
wise fix  and  determine,  &c.  &c.  And  having  ascertained  it 
would  be  agreeable  to  those  chiefly  interested  in  the  succession, 
I  therefore  offer  to  appoint  Thomas  and  you  to  give  your  joint 
aid,  as  may  be  required,  to  Mr  Donaldson,  and  to  make  your- 
selves as  generally  useful  to  him  as  you  can.     I  ami'*  &c. 

(Signed)        "  R.  T." 

It  was  contested  by  the  parties  whether,  under  the 
proposal  contained  in  this  letter,  any  such  acting  had 
occurred  as  to  indicate  that  the  pursuer  and  defender 
were  joint  agents,  the  pursuer  averring  the  affirmative, 
and  the  defender,  that  he  alone  managed  the  agency. 
In  whatever  way  the  business  had  been  conducted,  it 
appeared  that  a  misunderstanding  had  arisen  between 
the  parties,  when  the  trustees  interposed  for  a  settle- 
ment; and  at  a  meeting  of  the  trustees  on  17th  May 
1834,  the  following  minute  was  adopted: 

"  At  a  meeting  of  the  trustees  of  the  late  John  Thorburn, 
Esq.,  held  here  this  day,  it  was  agreed,  that  in  consequence  of 
a  difference  of  opinion  having  arisen  between  the  agents,  which 
was  likely,  if  continued,  to  be  detrimental  to  the  trust-estate, 
an  alteration  of  the  mode  of  management  Mras  considered  to  be 
expedient ;  and  the  agents  were  requested  to  point  out  such  a 
plan  for  the  future  management  as  might  be  agreeable  to  them 
both  ;  which  plan  the  trustees  would  consider,  and  if  approven 
of,  would  adopt,  failing  which,  the  trustees  would  resume  con- 
sideration of  the  subject,  and  take  such  steps  as  they  thought 
would  be  for  the  ultimate  advantage  of  the  estate." 

After  some  correspondence,  in  which  both  parties 
proposed  plans  for  conducting  the  matters, — each  ex- 
pressing his  desire  to  manage' the  business  so  as  that 
the  other  should  not  interfere,  but  at  the  same  time,  that 
the  party  refraining  from  the  management  should  draw 
a  hsdf  share  of  the  profits, — the  following  minute  of 
agreement  was  signed  by  the  pursuer  and  defender : 

"  The  books  and  papers  to  be  kept  in  a  separate  office,  to 
which  both  of  us  and  our  clerks  shall  have  access  at  all  times. 
The  day-books  and  papers  not  immediately  required  may  be  in 
the  meantime  retained  by  Mr  Kenneth  until  necessary.  In  the 
case  of  a  difference  of  opinion  (which  is  not  anticipated  if  the 
business  is  conducted  in  a  proper  and  friendly  spirit),  Mr 
Thomas,  as  seiuor,  to  have  the  casting  vote,  and  to  free  Hr 
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Kenneth  in  such  case  from  responsibility.  All  Court  proceed- 
ings to  be  conducted  in  our  names  alternately.  The  first  case 
to  be  conducted  in  Mr  Thomas's  name,  and  the  second  in  Mr 
Kenneth's,  and  so  on.  Details  as  to  clerks,  their  salaries,  our 
accounts,  the  trust-books,  &c.,  to  be  adjusted  after WMirds,  in  the 
spirit  of  this  minute." 

Under  this  agreement,  the  pursuer  stated  that  the 
acting  of  the  defender  and  himself  was  that  of  joint 
agents;  but  this  was  denied  by  the  defender,  who 
averred  that  the  pursuer  thereafter  gave  up  all  manage- 
ment whatever.  The  pursuer  brought  an  action,  in 
which,  as  joint  agent,  he  concluded  against  the  defender, 
in  the  circumstances,  to  be  found  entitled  to  aii  equal 
share  of  the  profits.  The  defender  denied  any  partner- 
ship, and  pleaded^  that  the  one  was  not  to  have  a  share 
of  the  profits  of  the  business  done  by  the  other,  as  that 
implied  that  the  pursuer  had  attended  to  the  business, 
which  he  had  completely  failed  to  do. 

The  case  having  been  remitted  to  the  jury  roll,  the 
following  issues  were  adjusted : 

"  It  being  admitted  that  the  late  John  Thorburn  executed  a 
deed  in  &?our  of  certain  persous  as  trustees : 

"  Whether  the  pursuer  and  defender  were  appointed  joint 
agents  under  the  said  trustees,  and  acted  as  such  from  20th  Fe- 
bruary 1833  to  the  31st  October  1835,  or  during  any,  and  if  any, 
during  what  part  of  the  said  period  ? 

'*  Whether  it  was  understood  and  agreed  between  the  pur- 
suer and  defender,  that  the  profit  arising  from  the  said  agency 
during  the  whole  or  any  part  of  the  said  period,  should  be  di- 
vided equally  between  the  pursuer  and  defender?*' 

The  case  was  thereafter  sent  to  a  jury,  when  the 
only  witness  offered  was  rejected  on  the  score  of  rela- 
tionship, but  a  variety  of  letters  were  put  in  evidence 
by  the  pursuer,  tending  to  instruct  the  joint  agency, 
and  the  understanding  of  parties.  The  jury  found  for 
the  pursuer  on  both  issues.  The  defender  excepted  on 
the  evidence,  and  in  showing  cause,  argued  (1.)  That 
in  the  way  in  which  the  case  had  been  conducted  before 
the  jury  by  the  pursuer,  he  had  failed  to  prove  his  act- 
ings under  the  trust  as  joint  agent,  before  the  date  of 
the  minute  of  agreement,  24th  May  1834.  The  letters 
put  in  evidence  only  spoke  of  actings  contemplated,  or 
hindrances  to  actings,  but  nothing  besides.  (2.)  That 
from  the  date  of  the  minute  to  the  31st  October  1835, 
the  period  fixed  in  the  issue,  there  was  no  attempt  at 
proof;  and,  (3.)  There  was  no  evidence  whatever  of 
the  understanding  or  agreement  which  was  made  the 
aubject  of  the  second  issue.  In  addition  to  the  third 
ground,  it  was  argued,  that  there  was  no  presumption  in 
law  that,  in  case  of  a  joint  agency,  the  profits  were  to 
be  equally  divided :  Thomson  v.  CampbelFs  Trustees, 
5  W.  and  S.  p.  16.  It  was  also  stated,  that  the  opinion 
of  the  presiding  Judge  at  the  trial  was  against  the  ver- 
dict. 

The  pursuer  replied,  commenting  on  the  docu- 
mentary evidence,  from  which  he  maintained  that  the 
jury  had  sufficient  evidence  of  the  actings  of  the  parties 
as  joint  agents,  and  that  as  the  defender  had  not,  by 
relevant  facts  and  circumstances,  redargued  the  pre- 
sumption of  half  profits,  that  followed  as  a  matter  of 
course.    At  advising, 

^  Id)rd  Crillies. — The  verdict  in  this  case  was  against  the  opi- 
nion of  the  presiding  Judge,  and  possibly,  had  I  presided  at  the 
trial,  I  might  have  been  of  the  same  opinion.  But  it  is  one 
thing  to  say  this,  and  another  thing  to  say  that  the  verdict  is 
contrary  to  evidence,  which  is  the  only  ground  on  which  we 


are  asked  to  allow  a  new  trial.  But  however  defective  the  evi- 
dence may  be,  I  cannot  say  that  the  verdict  is  altogether  w/A- 
out  evidence,  much  less  in  the  hee  of  it.  The  letter  iroo  the 
pursuer  to  the  defender,  of  17th  May  1834,  was  surely  evidener. 
The  minute  of  agreement,  24th  May  1834,  cannot  be  looked 
upon  as  in  any  way  inconsistent  with  the  existence  of  a  previou 
agreement.  In  the  face  of  the  joint  letters  of  parties,  though 
unsupported  by  the  evidence,  I  do  not  see  how  we  can  set  asiie 
this  verdict. 

Lord  Mackenzie. — I  am  of  the  same  opinion,  bat  doubt  as  to 
the  time.  Up  to  the  24th  May  1834,  I  have  no  hesitation  in 
saying  that  a  joint  agency  has  been  sufficiently  proved,  at  least 
to  the  effect  of  supporting  the  verdict  of  the  jury.  But  after 
that  date,  I  see  no  proof  at  alL  But  this  may  be  rectified  by 
limiting  the  verdict,  vrithout  allowing  a  new  tf  ial. 

Lord  Corehouse, — I  was  not  aware  that  it  was  competent  to 
limit  a  verdict ;  and  if  it  be  so,  any  difficulty  may  be  remoruL 
As  to  the  merits,  I  agree  with  Lord  Gillies.     There  are  two 
things  here :  facts,  and  presumptions  arising  from  these  fiM^ts. 
Who  can  conceive,  at  this  distance  of  time,  and  on  a  hearing 
and  bill  of  exceptions,  what  presumptions  may  have  presented 
themselves  to  a  jury  from  any  series  of  fiicts,  however  meager? 
It  is  impossible  to  conceive  of  the  presumptions  on  which  they 
may  have  gone.     But  I  think  the  evidence  is  sufficient  to  sup- 
port both  the  averment  as  to  this  appointment  to  the  jobt 
agency,  and  of  the  actings  of  the  parties  as  joint  agents.     The 
minute  of  17th  May  1834  calls  them  the  "  agenu*'  of  the  trus- 
tees ;  and  an  "  alteration  of  the  mode  of  management,"  implies 
that  there  had  been  some  sort  of  management  going  on  that  was 
to  be  altered.     Then  as  to  the  time  subsequent  to  the  agree- 
ment of  24th  May  1634,  it  is  said  that  there  is  no  proof  of  act- 
ing as  joint  agents  subsequent  to  that.     I  do  not  know  if  the 
old  rule  would  hold  good,  that  when  a  body  is  onoe  put  into  a 
state  of  motion  in  a  particidar  direction,  or  Idft  in  a  state  of  rest, 
it  will  continue  in  that  state  till  some  disturbing  fbree  create  an 
alteration.     This  axiom  of  science  may  possibly  have  been  ap- 
plied here ;  at  least  the  jury,  finding  a  certain  duration  of  agency 
proved  by  the  pursuer,  might  natiurally  enough  and  justly  infer 
its  continuance,  unless  the  defender  should  have  proved  that  it 
had  been  discontinued.     As  to  the  case  of  Thomson,  quoted 
from  the  bar,  I  do  not  imagine  that  it  can  form  a  precedent  for 
the  doctrine  maintained  from  the  bar,  that  equal  profits  are  not 
to  be  presumed  in  a  joint  agency,  where  there  is  no  arrange- 
ment as  to  this.     I  have  always  understood  that  there  ia  such 
a  presumption ;  but  then  this  presumption  of  equal  profits  is 
not  absolute.     It  may  be  redargued  by  fiwts  and  circumstances, 
such  as,  that  the   parties  were  in  the  habit  of  dividing  th« 
profits  in  a  particular  way,  or  the  like  special  circumstances  : 
so  that  in  a  case  where  the  presumption  is  raised,  it  will 
be  of  great  consequence  to  attend  to  the  drcumstanees,  to  sec 
if  it  may  not  be  removed.     In  this  case  we  have  the  agree- 
ment of  parties  to  carry  on  the  business,  and  no  arrangement 
as  to  the  division  of  profits;  and  the  defender  failed  to  prove 
any  circumstances  which  might  have  altered  the   legal   pre- 
sumption: So  that,  on  the  whole,  whether  on  the   fiaets  as 
appearing  on  the  face  of  the  written  evidence,  or  on  the  pre- 
sumptions arising  out  of  them,  I  see  no  sufficient  warrant  for 
disturbing  this  verdict. 

Lord  President, — My  great  difficulty  at  the  trial,  was  as  to 
the  first  issue.  I  did  not  think  that  the  pursuer  had  proved  any 
thing  under  the  first.  As  to  the  second  issue,  I  had  no  doubt. 
An  equal  division  of  the  profits  was  evidently  ander&tood  be- 
tween these  pardes. 

The  Court  disallowed  the  exceptions,  refosed  a  new 
trial,  and  found  neither  party  entitled  to  expenses. 

Thereafler,  the  following  interlocutor  was  pronounced 
in  applying  the  verdict  :* 

"  In  respect  of  the  verdict  found  hy  the  jury  on  the  isaaes  in 
this  cause,  the  Lords  find  and  declare,  that  the  pursuer  and  de^ 
fender  were  appointed  joint  agents  under  the  trustees  of  John 

*  The  interlocutor  applying  the  verdict  was  pronoanced  on 
12th  June  1838. 
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Thorburn,  S.S.C.,  now  deceased,  and  acted  aa  anch  from  the 
20th  day  of  Febrnary  1888,  to  Slat  October  1885,  and  that  it 
waa  underatood  and  agreed  between  the  pursuer  and  defender, 
that  the  profits  arising  from  the  said  agency  during  the  said 
period,  should  be  divided  equally  bet¥reen  the  pursuer  and  de- 
fender ;  and  remit  to  the  I^ord  Ordinary  to  hear  parties,  and  to 
fix  and  ascertain  the  amount  of  said  profit,  and  to  deteroiine  all 
questions  of  expenses  between  the  said  parties." 

Presiding  Judge  at  trial.  Lord  President. — Act,   Solicitor- 
General  (Rutherfurd) ;  Archibald  M'Neill,  W.S.,  Agent Alt. 

Dean  of  Faculty  (Hope),  Pattison;  C.  F.  Davidson,  W.S., 
Agent — Jury  Clerk fG.D.P.J 


6th  June  1838. 

FiBST  Division (G.D.F.) 

No.  215. — Francis  Graham,  Pwrsvter^  «.  Lieuten- 
ant-Geitbral  David  Hunter,  Defender. 

Process — Title  to  Sue — Reduction-Improbation — Decree  of 
Certification,  Repontng  against — Circumstances  in  which  the 
title  of  a  party  was  sustained^  to  the  effect  of  reponing  him 
against  a  decree  of  certification  contra  non  producta,  hut  re- 
serving  all  pleas  and  objections  to  the  title  beyond  that  effect^ 
and  to  the  merits, 

Charles  Gray  of  Carse  holds  that  estate  under  the 
fetters  of  an  entail.  Prior  to  the  year  1802,  he  had 
granted  two  bonds  of  annuity,  one  for  £250,  in  favour 
of  the  late  Mr  James  Balfour,  writer  to  the  Signet,  and 
the  other  for  £600,  in  favour  of  the  late  Robert  Fletcher 
of  Balinshoe.  Both  these  bonds  were  created  real  bur- 
dens on  the  estate  of  the  granter  by  liferent  infeftments 
in  favour  of  the  annuitants,  and  they  were  both  pur- 
chased by  the  late  Sir  William  Nairne  of  Dunsinnan, 
James  Farqubar  Gordon,  W.S.,  and  the  late  Mr  Hun- 
ter of  Bumside,  the  defender's  father,  but  the  convey- 
ance was  taken  to  Sir  William  Nairne  alone.  In  March 
1811,  Sir  William  Nainie  died,  and  was  succeeded  by 
James  Mellis  Nairne  of  Dunsinnan,  and  by  various 
persons  as  heirs-portioners  and  trustees.  Upon  this, 
Mr  Farqubar  Gordon  and  Lieutenant-General  David 
Hunter  of  Burnside,  as  representing  his  deceased 
father,  Mr  Charles  Hunter,  raised  an  action  of  declara- 
tor against  the  representatives  of  Sir  William  Nairne, 
concluding  to  have  it  found  and  declared  that  the 
annuities  were  acquired  and  held  by  him  for  behoof  of 
Mr  Farqubar  Gordon,  and  of  the  deceased  Charles 
Hunter,  and  of  the  family  of  Charles  Gray.  In  this 
action  declarator  was  obtained ;  and  thereafter,  by  an 
extrajudicial  agreement  among  the  parties,  the  repre- 
sentatives of  Sir  William  Nairne  made  up  titles  to  the 
annuities,  which,  to  the  extent  of  £498.  lis.,  were  sold 
to  Mr  Adam  Trotter  for  £4000,  and  have  now  come 
into  the  person  of  Mr  Thomas  Maitland  Wilson.  But 
with  regard  to  the  balance  of  the  annuities,  amounting 
to  £351.  9s.,  it  was  formally  discharged,  and  the  lands 
freed  and  disburdened  thereof  in  all  Ume  coming,  by  a 
regular  deed  of  renunciation  and  discharge  by  the  re- 
presentatives of  Sir  William  Nairne  and  o&ers,  bearing 
date  in  October  and  November  1812. 

In  March  1827,  General  Hunter  raised  a  process  of 
reduction-improbation,  calling  for  exhibition  of  the 
above-mentioned  discharge  and  renunciation.  In  that 
action,  an  order  was  made  on  the  defenders  to  satisfy 
the  production,  and  a  diligence  was  granted  for  recovery 
of  the  deed,  in  pursuance  of  which  a  regular  extract 


was  obtained  from  the  record,  and  produced  for  the 
above  purpose ;  but  in  consequence  of  an  objection,  that 
the  original  was  not  produced,  the  Lord  Ordinary  (9th 
March  1827),  pronounced  decree  of  certification,  contra 
non  producta^  and  thereupon  reduced  and  decerned  in 
terms  of  the  libel.  The  pursuer  was  not  called  as  a 
defender  in  that  action,  and  did  not  appear. 

In  these  circumstances,  the  present  pursuer  raised  the 
present  action  of  reduction,  reductive  of  the  above-men- 
tioned decree  of  certification.  His  title  and  interest  were 
set  forth  in  his  summons  as  follows :  The  pursuer  held 
a  bond  'for  cash  advanced  to  Mr  Gray  of  Carse  to  the 
extent  of  £1500,  bearing  date  the  2d  October  1816. 
This  advance  of  £1500,  he  averred,  was  made  on  the 
fipdth  of  the  renunciation  of  1812  appearing  on  the  re- 
cords. On  the  16th  January  1821,  he  obtained  de- 
cree of  adjudication  on  the  bond  against  the  lands  of 
Carse.  In  these  circumstances,  he  claimed  the  right 
of  the  aforesaid  discharge  and  renunciation,  and  an  un- 
doubted title  and  interest  to  found  thereon,  as  an  ex- 
tinction of  an  incumbrance  affecting  the  said  lands. 
But  this  incumbrance  the  action  of  reduction  by  the 
defender  in  1827  revived,  and  excluded  the  pursuer 
from  the  benefit  of  his  decree  of  adjudication ;  and  his 
interest  obviously  was  to  reduce  the  decree  of  1827, 
and  revive  the  renunciation  of  1812. 

Several  defences  on  the  merits  were  pleaded  to  this 
action,  to  which  it  is  not  at  present  necessary  to  refer. 
But  the  defender  denied,  in  liminey  the  right  of  the  pur- 
suer to  insist  in  the  action  at  all,  in  so  far  as  he  offered 
to  disprove  the  averment  made  in  the  summons,  that 
the  pursuer  had  made  the  advance  of  £1500  on  the  faith 
of  the  renunciation  of  1812  appearing  on  the  records. 
He  offered  to  prove,  on  the  contrary,  that  the  advances 
for  which  the  pursuer  took  the  bond,  had  been  made,  not 
in  1816,  but  in  1810,  or  between  that  year  and  1812; 
t.  6.,  before  the  alleged  renunciation  appeared  on  the 
records.  The  renunciation  itself  he  did  not  dispute, 
but  denied  the  authority  of  the  granters  to  execute  it, 
or  at  least  to  the  effect  of  prejudicing  the  interests  of 
the  defender. 

**  16M  January  1838.-.The  Lord  Ordinary  having  connder- 
ed  the  revised  cases,  record,  and  whole  process,  before  answer, 
either  on  the  title  or  merits,  remits  this  case  to  John  Maitland, 
Esq.,  accountant  in  Edinburgh,  to  examine  the  accounts  and 
vouchers  of  both  parties,  and  to  call  for  such  further  documen- 
tary eridence  as  may  occur  to  him  as  necessary  in  relation  there- 
to ;  and  thereafter  to  report,  1st,  how  fitf  the  pursuer's  allega- 
tions, in  article  six  of  the  condescendence,  are  supported  by 
vouchers,  or  consistent  with  the  accounts  at  and  prior  to  the 
date  of  the  bond  libelled  on,  and  generally,  to  report  any  fiucts 
as  to  the  origin  and  oonstittttion  m  the  pursuer's  daim  against 
the  principal  debtor,  which  may  appear  material  to  the  issue  of 
this  case :  2d,  To  examine  the  accounts  and  documents  con- 
nected with  the  trust,  alleged  to  have  been  at  one  time  consti- 
tuted in  the  person  of  Lord  Dunsinnan,  the  late  Mr  Hunter  of 
Bumside,  and  Mr  Farqiduur  Gordon,  in  reference  to  the  an- 
nuities mentioned  in  the  record,  and  to  report  whether  there  be 
any  evidence  that  the  trust  was  terminated,  with  consent  of  the 
parties  for  whose  benefit  it  waa  constituted,  and  all  others  in- 
terested, at  the  date  of  the  discharge  and  renunciation  men- 
tioned in  the  record ;  or  if  it  appear  from  the  accounts  of  the 
said  trustees,  or  of  the  fiwtor  appointed  by  them,  that  the  said 
trust  was  continued  thereafter,  and  how  long,  for  the  benefit 
of  the  fiimily  for  which  it  was  constituted ;  and  generalljr,  to  re- 
port all  facts  and  circumstances  which  can  be  ascertained  by 
documentary  evidence,  as  to  the  origin  and  constitution  of  the 
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said  trust,  and  how  far  the  purposes  of  the  same  were  fulfilled, 
or  superseded  and  brought  to  a  termination,  prior  to  the  date 
of  the  said  renunciation,  or  if  it  had  come  to  an  end  at  the  pre- 
sent period ;  and  grants  commission  and  diligence  for  recovery 
of  all  documents  deemed  necessary  by  the  accountant,  or  re- 
quired by  either  party,  to  elucidate  the  facts ;  and  remits  to  the 
accountant,  as  commissioner,  to  take  the  depositions  of  the 
havers,  and  recommends  to  the  accountant  to  lodge  his  report 
fuam  primuM,  reserving  all  questions  of  expenses  tUl  the  case  is 
afterwards  disposed  of. 

"  Note. — The  revised  cases,  which  have  been  prepared  in 
this  case,  do  not  appear  to  be  so  complete  as  might  be  expected 
by  the  Court  from  the  nature  of  the  case,  and  from. the  stage 
which  the  process  has  now  reached.  There  is  here  a  record 
completed,  both  on  title  and  merits;  but  the  cases  (on  both 
sides)  argue  the  title  solely.  These  cases  were  originally  or- 
dered by  Lord  Cockbum ;  but  there  is  nothing  in  the  interlocu- 
tor which  limits  the  argument  to  the  title. 

"  The  Lord  Ordinary  is  disposed  to  think  that  thb  is  not  a 
case  in  which  the  Court  would  be  disposed  to  give  a  judgment 
on  the  title  separately.  Indeed,  till  the  averments  of  the  pur- 
suer, as  to  the  origin  of  his  debt,  are  better  expiscated  than  they 
yet  are,  any  judgment  on  the  title,  it  is  thought,  would  be  pre- 
mature. 

*'  But  in  another  view,  even  the  validity  of  the  pursuer's 
title  msLy  depend,  in  some  measure,  on  the  merits  of  the  defen- 
der's case.  For  the  creditor  of  a  debtor  may  have  right  to  re- 
duce a  decree  obtained  by  another  party,  if  it  was  plainly  un- 
just, and  without  title  or  onerous  foundation ;  while,  on  the 
contrary  supposition,  a  creditor,  especially  a  party  who  was 
originally  only  a  personal  creditor,  would  have  no  title  to  chal- 
lenge a  security,  either  created  or  revived  by  a  competent  legal 
process,  in  favour  of  a  prior  onerous  creditor.  Had  the  Lord 
Ordinary  been  obliged  to  decide  the  question  of  title  here,  on 
the  materials  now  before  him,  he  would  probably  have  so  far 
sustained  the  title  of  the  pursuer  as  a  creditor  ad  hunc  effectum, 
to  institute  a  process  of  reduction  of  the  decree  of  certification, 
but  reserving  any  reduction  till  the  merits  were  discussed. 

"  The  present  case  is  essentially  different  from  the  former. 
There  the  title  libelled  on  by  the  pursuer,  was  as  the  present 
proprietor  of  Carse,  under  a  charter  and  seisin,  which  the  Court 
held  to  be  inept.  Here  the  pursuer  does  not  narrate  his  title 
and  interest  in  the  outset  of  the  summons  (which  is  not  strictly 
necessary),  but  he  distinctly  sets  forth  in  the  subsequent  nar- 
rative, the  nature  and  origin  of  his  claim,  which  he  avers  was 
contracted  on  the  &ith  that  the  estate  of  Carse  was  disencum- 
bered of  the  defender's  security.  And  though  he  adds  that  that 
claim  had  been  followed  by  adjudication,  the  allegation  of  the 
pursuer  being  a  creditor  of  Mr  Gray,  must  be  taken  for  granted 
in  the  discussion  on  the  title. 

"  The  defender  states  various  objections  to  the  pursuer's  ad- 
judication. It  may  depend  on  circumstances,  whether  it  will 
ever  be  necessary  to  enter  on  these.  But  even  if  the  pursuer 
had  never  adjudged,  it  is  thought  it  would  be  difficult  to  deny 
his  right  to  challenge  the  revival  of  an  heritable  security,  effected 
in  favour  of  a  party  said  to  have  no  onerous  daim  on  the  prin- 
cipal debtor.  Still,  though  these  are  the  Lord  Ordinary's  pre- 
sent impressions,  he  has  given  no  decision  on  the  title,  till  the 
nature  of  the  respective  claims  of  the  parties  is  better  cleared 
up  than  it  yet  is.  This  course  is  the  more  proper,  from  the 
view  which  the  I^ord  Ordinary  is  disposed  to  take  of  the  merits. 
As  to  these,  if  the  trust  originally  created,  as  to  the  annuities, 
has  not  come  to  a  proper  termination,  and  if  all  interested  did 
not  agree  to  discharge  it,  he  feels  great  doubt  if  the  pursuer,  as 
a  mere  personal  creditor  down  till  1821,  and  an  adjudger  there- 
after (while  Mr  Farquhar  Gordon  then  had  actual  possession 
under  Lord  Dnnsinnan's  factory),  has  offered  to  prove  any  rele- 
vant facts  to  bar  the  defender  from  taking  measures  to  revive 
his  predecessor's  security  erroneously  discharged,  and  to  take  out 
the  decree  of  certification  and  reduction  now  under  challenge. 

'*  But  it  would  be  proceeding  with  a  degree  of  unnecessary 
haste,  probably  injurious  to  both  parties,  to  give  a  decision 
either  as  to  the  title  or  merits,  till  article  six  of  the  condescen- 
dence (which  is  denied  by  the  defender),  and  till  articles  nine, 


twelve,  and  other  articles  of  the  defender's  statement  (which 
are  denied)  are  expiscated.  Hence  he  has  directed  an  investi- 
gation, in  the  form  aupposed  to  be  most  simple  and  least  expen- 
sive for  both  parties." 

The  pursuer  reclaimed,  praying  the  Court 

"  to  find  that  the  pursuer's  title  is  sufficiently  instructed,  both 
by  the  bond  and  by  the  adjudication  libelled  on,  to  warrant  re- 
duction of  the  decree  of  certification,  contra  mom  prodmeta  ;  and 
to  find  farther,  that  it  is  incompetent  in  the  present  action  to 
investigate  the  grounds  on  which  the  discUiarge,  now  produced, 
was  granted ;  and  accordingly  to  decern  in  terms  of  the  liK-l, 
with  expenses ;  or  should  your  Lordships  think  the  investiga- 
tions proposed  by  the  interlocutor  to  be  competent  and  proper, 
to  direct  that  the  cause  be  remitted  to  the  jury  roll  for  asoertaia- 
ment  of  the  facts  by  jury  trial,"  &c 

At  advising,  the  Court  observed  that  the  pursuer 
must  be  reponed  against  the  decree  of  certification, 
primo  loco,  as  a  matter  of  form,  in  order  to  enable  him 
to  state  bis  case,  and  insist  in  the  action ;  and  accord- 
ingly 

"  Recal  the  interlocutor  reclaimed  against,  to  the  effect  of  re- 
poiiing  the  pursuer  against  the  decree  of  certification,  contra  non 
producta ;  and  reduce  accordingly,  and  decern ;  reserving  all 
pleas  and  objections  as  to  the  title  and  merits,  and  as  to  the  pur- 
suer's title  to  appear  as  defender  in  any  action  of  redaction  of  the 
renunciation  and  discharge." 

Lord  Ordinary f   Cuninghame Act.  Pypcr;   J.   J.   Fraser, 

W.S.,  Agent. — Alt.  H.  J.  Robertson;  Pearson  and  Robertson, 
W.S.,  AtfenU N.  Clerk [G  D.F.I 


7ihJune  1838. 

First  Division (G.D.F.) 

No.  216. — Helen  Stark,  Pursuer,  v.  SiK  James 
Wellwood  MoNCREiFF,  Durt^  Lord  Moncreiff, 
&C.9  Trustees  of  T}%omas  UanUUon  MiUery  Defen- 
ders. 

Deed — Construction — Clause — Presumption — Annuity — Trus- 
tees, Liability  of — A.  granted  to  a  woman  B.  a  bomd^  whereby 
he  took  hiinselfbound  **  to  provide  and  ueure,  on  good  heritalde 
or  personal  eecurity^  at  the  tight,  and  to  the  satis/action  of  wy 
tnutees  after  named,  an  annuity  of  £60,  to  continue  and  be 
payable  during  all  the  days  of  the  life"  of  B.,  and  far  that 
purpose  he  named  certain  trustees,  "  with  power  to  them  to 
ask  and  demand  from  me  such  good  and  effectual  security^  for 
the  annuity  which  was  to  commence  from  the  next  Whitsunday, 
**  so  as  it  may  remain  and  be  completely  secured  to  the  saidT 
B.  The  trustees  were  to  become  bound,  by  aoceptanca  of  the 
trust,  *'  to  apply  the  proceeds  of  the  said  annuity,  to  be  secured 
as  aforesaid,  in  payment  of  the  annuity"  The  bond  contained 
a  clause  of  registration  for  diligence,  in  common  fores.  F^r 
a  period  oftwentU'two  years  the  annuity  was  paid  by  the  sole  act- 
ing trustee,  partly  out  of  an  allowance  made  by  A.* s  fatherland 
partly  from  other  sources,  but  at  last,  on  the  utter  insolvency  cf 
the  debtor,  it  was  discontinued — Opinion  of  Court,  C^-J  That 
the  bond  did  not  stipulate  for  immediate  security  :  (^.J  That 
the  trustees  were  not,  by  acceptance  of  the  trusty  to  be  viewed 
as  cautioners  for  payment  of  the  annuity,  or  that  they  had 
come  under  any  personal  obligation  to  enforce  a  demand  for 
ucurity :  f  3  J  That  the  trustees  were  to  be  viewed  am  hartmg 
a  duty  to  perform  towards  both  parties  ;  in  the  first  place,  that 
they  were  to  look  after  the  interest  of  B. ;  but,  us  the  teeomd 
place,  in  doing  so,  they  had  unlimited  discretion,  in  regard  is 
the  debtor* s  circumstances,  as  to  the  lists  and  mode  when  and 
how  security  was  to  be  asked  and  obtained  for  B/s  interest, 
and  that  they  were  not  bound,  in  disregard  of  what  might  hare 
been  the  result  to  A.,  to  have  used  diligence  with  the  view  of 
getting  security  for  B. :  (4.)  That  the  paystent  of  the  annni- 
ty  for  twenty-two  years  did  not  raise  a  presumpiiom  in  favemr 
ofB.,  on  whic^  she  was  entitled  to  rely  as  againsi  the  trustees. 
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or  from  which  she  could  be  held  to  have  been  led  to  believe, 
either  thai  they  had  got  security,  or  that  it  had  been  unneces- 
sary to  apply  for  it ;  and,  (b.)  In  an  action  brought  against 
the  trustees,  on  the  medium  that  they  were  liable  in  payment  of 
the  annuity,  in  default  of  security  having  been  obtained —  The 
Court  sustained  the  defences,  and  assoilzied  the  defenders, 

Mr  Thomas  Hamilton  Miller  executed  a  bond  in  Ja- 
nuary 1809}  in  favour  of  Helen  Stark,  combmaker  in 
Edinburgh,  on  the  narrative  that  it  was  his  intention  to 
provide  her  in  an  annuity  of  £60  during  the  term  of 
her  life,  from  and  after  Whitsunday  then  next.  The 
bond  proceeded : 

**  Therefore,  know  ye  me  to  be  bound  and  obliged,  as  I  by  these 
presents  bind  and  oblige  myself,  my  heirs,  executors,  and  repre- 
sentatives whomsoever,  to  provide  and  secure  on  good  heritable 
or  personal  secuiity,  at  the  sight,  and  to  the  satisfaction  of  my 
trustees  after  named,  an  annuity  of  £60  Sterling,  to  continue 
and  be  payable  during  all  the  days  of  the  life  of  the  said  Miss 
Helen  Stark ;  and  for  this  purpose,  I  hereby  nominate  and  ap- 
point James  Moncreiff,  Esquire,  advocate,  and  Samuel  William- 
son, Esquire,  late  of  Calcutta  in  the  East  Indies,  to  be  my 
trustees,  with  power  to  them  to  ask  and  demand  from  me  such 
good  and  effectual  security  for  the  said  annuity  of  £60  Sterling, 
to  commence  from  the  term  of  Whitsunday  next  to  come,  and 
so  as  it  may  remain  and  be  completely  secure  to  the  said  Miss 
Helen  Stark  during  all  the  days  of  her  life,  in  trust  always, 
for  the  purpose  after  mentioned,  viz.,  that  the  said  trustees  shall 
become  bound  and  obliged,  as  they  bind  and  oblige  themselves,  by 
their  acceptance  hereof,  to  apply  the  proceeds  of  the  said  annuity, 
to  be  secured  as  aforesaid,  in  payment  of  the  said  sum  of  £60  Ster- 
I'ng  yearly,  to  the  said  Miss  Helen  Stark,  and  that  by  half- 
yearly  payments,  as  long  as  she  shall  live,  beginning  the  first 
payment  at  the  term  of  Whitsunday  next  to  come,  and  so  forth 
at  each  term  of  Whitsunday  and  Martinmas  yearly,  with  a  fifth 
more  in  name  of  penalty  for  non-performance,  over  and  above 
payment,  as  aforesaid ;  and  to  enable  my  said  trustees  to  make 
this  my  obligation  effectual,  I  hereby  consent  to  the  registrar 
tion  hereof  in  the  books  of  Council  and  Session,  or  any  other 
competent  record,  therein  to  remain  for  preservation;  and  if 
needful,  that  letters  of  horning,  and  all  other  legal  execution 
may  pass  and  be  directed  at  the  instance  of  my  said  trustees, 
upon  a  decree  to  be  interponed  thereto,  in  proper  form,  and  I 
hereby  constitute,"  &c,  &c. 

Sir  James  MoncreifiP  alone  accepted  and  acted  as 
trustee.  At  the  date  of  the  bond,  Miller  was  utterly 
unable  to  give  security  of  any  kind,  and  the  annuity 
was  paid,  down  to  March  1815,  in  the  same  way  as  it 
had  been  defrayed  prior  to  the  granting  of  the  bond, 
out  of  an  allowance  of  £160  which  Mr  Miller,  senior, 
of  Dalswinton,  annually  made  to  his  son,  the  obligant 
in  the  bond.  The  continuance  of  this  allowance  de- 
pended entirely  on  the  pleasure  of  Mr  Miller,  senior, 
but  he  was  aware  of  the  bond,  and  had  consented  to 
allot  £60  of  it  to  pay  the  annuity.  This  sum  the  de- 
fender drew  for  half  yearly  on  the  father,  and  when 
honoured,  the  amount  was  handed  over  by  the  defender 
to  the  pursuer.  In  1813,  Mr  H.  Miller  became  insol- 
vent, and  executed  a  trust-deed  in  favour  of  Mr  Claud 
Russel.  In  1815,  the  arrangement  by  which  the  pur- 
suer received  her  annuity  out  of  the  allowance  made 
by  Miller,  senior,  came  to  an  end  in  consequence  of 
his  embarrassments,  and  he  executed  a  trust-deed  in 
favour  of  the  defender  and  also  of  Mr  Oaud  Russel 
(the  trustee  of  Mr  H.  Miller),  who  became  the  cashier 
and  acting  trustee  of  old  Miller.  In  this  state  of  mat- 
ters, and  as  another  half-year's  annuity  was  then  pay- 
able (September  1815),  Mr  Miller,  senior,  and  his  trus- 
tee, Mr  Claud  Russel,  agreedi  on  the  interposition  of 


the  defender,  to  continue  payment  of  the  annuity,  and 
in  this  way  it  continued  to  be  defrayed  down  to  the 
period  of  the  death  of  Miller,  senior,  in  1817. 

Mr  Miller,  senior,  was  possessed  of  property  which 
ultimately  yielded  nearly  £200,000,  but  he  was  con« 
siderably  embarrassed,  and  it  was  very  uncertain  for  a 
long  time  subsequent  to  his  death,  and  till  the  property 
could  be  sold,  if  any  and  what  reversion  would  remain 
after  paying  debts.  He  had  executed  a  variety  of 
deeds  of  provision  in  favoiu*  of  his  younger  children, 
and  in  particular  in  favour  of  his  son,  Mr  H.  Miller. 
These  deeds  became  the  subject  of  keen  and  extensive 
litigation,  both  at  the  instance  of  creditors  and  of  mem- 
bers of  the  family,  and  for  a  great  length  of  time,  it 
was  doubtful  what  would  be  the  effect  of  the  deeds 
in  favour  of  Mr  H.  Miller ;  but,  on  the  supposition  that 
they  were  effectual,  and  that  the  estate  of  the  father 
would  be  sold  to  advantage,  there  would  have  been  a 
considerable  accession  of  funds  to  Mr  H.  Miller.  On 
the  impression  that  this  was  likely  to  be  the  case,  Mr 
Claud  Russel  continued  to  pay  the  annuity  down  to 
1822,  at  which  period  Mr  Oaud  Russel  became  bank- 
rupt. Although  the  hopes  which  had  been  entertained 
of  the  final  success  of  Mr  H.  Miller,  in  the  reduction, 
&c.,  which  had  been  instituted  of  the  deeds  in  his  fa- 
vour, had  been  somewhat  lessened  by  the  complexion 
which  the  process  had  assumed,  still,  in  1822,  the  de- 
fender believed  that  the  affairs  of  Mr  H.  Miller  might  be 
retrieved,  although  it  appeared  to  him  evident  that  any 
attempt  to  obtain  security  for  the  pursuer  would  only 
have  precipitated  Mr  Miller's  ruin.  Accordingly,  the  de- 
fender— impressed  with  the  belief  that  measures  would 
not  only  have  been  improvident  and  hurtful  in  regard  to 
Mr  H.  Miller,  but  that  they  would  have  been  injurious 
to  the  interests  of  the  pursuer  herself, — ^took  upon  him- 
self the  risk  of  advancing  the  annuity,  which  he  ac- 
cordingly paid  out  of  his  own  funds  down  to  Martinmas 
1830.  In  1829,  Mr  H.  Miller  became  a  second  time 
insolvent,  and  granted  a  trust-deed  to  Mr  Brown,  for 
a  different  set  of  debts  than  those  comprehended  in 
the  first  trust-deed.  The  defender  then,  in  Septem- 
ber 1829,  formally  announced  to  the  pursuer  this  new 
state  of  matters,  and  that  he  could  no  longer  pay  the 
annuity,  as  all  hopes  of  obtaining  security  had  come 
to  an  end,  but  in  order  to  prevent  any  hardship,  he 
consented  to  pay  the  annuity  which  was  then  due.  The 
defender  averred  that  the  pursuer  was  acquainted  with 
the  circumstances  of  Mr  H.  Miller,  and  was  quite 
aware  of  the  source  from  which  the  annuity  had  all 
along  been  paid,  and  she  had  never  complained  that 
security  had  not  been  obtained,  nor  had  she  called  on 
him  at  any  time  to  obtain  such  security. 

In  1834,  the  pursuer  raised  an  action  against  the 
trustees  in  the  bond,  subsuming  that  they  were  bound, 
in  terms  of  the  bond,  to  have  required  and  enforced 
performance  of  the  obligation  come  under  by  Miller 
to  give  security ;  that  they,  and  in  particular  Sir  James 
Moncl*eiff,  had  failed  to  discharge  this  duty,  to  the  pre- 
judice of  the  pursuer ;  that  Miller,  at  the  date  of  the 
bond,  and  long  after,  was  in  such  circumstances  that 
security  could  have  been  obtained : 

"  That  the  said  trustees,  and  more  especially  the  said  Sir  James 
Well  wood  Moncreiff,  Bart.,  were,  and  are  bound  and  obliged 
to  obtain  and  produce  good  and  effectual  security,  real  or  per« 
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sonal,  for  the  said  annuity  and  arrears,  and  failing  their  doing 
so,  or  if,  by  and  through  their  fiiilure  timeously  to  demand  the 
same,  and  enforce  the  said  obligation  against  the  said  Thomas 
Hamilton  Miller,  security  for  the  said  annuity  and  arrears  can- 
not now  be  obtuned  from,  or  furnished  by  the  said  Thomas 
Hamilton  Miller,  the  said  trustees,  and  more  particularly  the 
■aid  Sir  James  Well  wood  Moncreiff,  Bart,  are,  and  is  liable  to 
the  pursuer  in  payment  of  the  sum  of  X300,  being  the  amount 
of  the  said  annuity,  from  the  said  term  of  Whitsunday  1830  to 
the  term  of  Whitsunday  1835,  and  of  the  interest  of  each  in- 
stalment thereof,  since  the  time  the  same  fell  due,  and  also  of 
the  said  annuity  of  £60  in  all  time  coming,  during  her  life,  pay- 
able by  equal  instalments  at  the  terms  foresaid." 

The  summons  accordingly  contained  conclusions  to 
that  effect. 

The  pursuer  averred  generally,  that  Miller  was  in 
good  circumstances  for  years  subsequent  to  the  date 
of  the  bond,  and  maintained  an  expensive  establish- 
ment, during  which  time  measures  could  have  been 
adopted  with  benefit  In  particular,  the  following  cir- 
cumstance was  founded  on  as  a  lache  by  the  defender : 
It  appeared  that  one  of  the  deeds  executed  by  Miller, 
senior,  in  favour  of  his  son,  Thomas  H.  Miller,  was  a 
bond  of  provision,  dated  in  1811,  for  £7000,  payable 
on  the  father's  death.  This  bond  was  considered  re- 
ducible at  the  instance  of  the  eldest  son,  in  terms  of 
his  marriage-contract,  in  which  Miller  the  father  had 
conveyed  to  him  his  estate  of  Dalswinton,  under  re- 
servation of  certain  powers  as  to  making  provision  for 
the  younger  children.  Accordingly,  in  1813,  on  the 
insolvency  of  his  son,  Mr  H.  Miller,  the  father  executed, 
in  lieu  of  the  previous  bond,  a  new  deed  in  December 
1813,  in  favour  of  his  son's  trustee,  by  which  the  sum 
of  £7000  was  to  be  paid  on  his  father's  death  for  be- 
hoof of  his  son's  creditors.  The  creditors,  on  the  de- 
livery of  the  bond,  the  pursuer  averred,  agreed  to  dis- 
charge as  much  of  their  debts  as  the  £7000  should  be 
considered  worth  in  present  money.  This  bond  was 
eventually  sustained  as  a  valid  obligation  on  the  father. 
The  pursuer  averred,  that  the  whole  debts  ranked 
against  Mr  H.  Miller,  under  his  trust,  amounted  to 
raiher  more  than  £9000,  while  the  funds  received  by 
the  trustee,  including  the  bond,  amounted  to  £8948, 
affording  a  large  dividend  to  the  creditors.  In  the 
ranking  of  the  creditors  on  this  sum,  the  defender,  it 
was  alleged,  improperly  failed  to  make  a  claim  for  the 
pursuer's  annuity. 

In  regard  to  this  transaction,  the  defender  explained 
that  he  did  not  feel  himself  warranted  to  make  himself 
a  party,  as  an  acceding  creditor,  to  the  arrangement 
which  the  creditors  entered  into  in  regard  to  the  bond; 
because  even  the  partial  payment  the  creditors  would 
get  was  to  be  postponed  till  Mr  Millei^s  death,  while 
ID  the  meantime  their  whole  debts,  except  their  sliares 
of  the  eventual  produce  of  the  bond,  were  to  be  in  toto 
discharged.  The  defender  having  no  power  so  to  dis- 
charge the  pursuer's  claim,  and  the  arrangement  being 
altogether  unsuitable  to  the  nature  of  her  claim,  he 
considered  it  would  have  been  very  injurious  to  her 
interest  to  have  acceded ;  besides,  the  becoming  a  party 
to  it  was  rendered,  if  possible,  the  more  completely  out 
of  the  question,  because  not  only  had  Mr  H.  Miller 
different  claims  upon  his  father's  estate,  which  were 
then  under  discussion,  together  with  the  possibility  of 
retrieving  his  affiurs  by  his  professional  labours^  but 


the  annuities  to  the  pursuer  were  still  continned  to  be 
paid  in  full  by  Mr  Rnssel,  out  of  the  trust-estate.  The 
defender  likewise  went  into  a  state  of  the  affiurs,  from 
which  he  showed  the  utter  inability  of  Mr  H.  BGUer  to 
have  granted  security  at  any  period  before  or  after  the 
date  of  the  bond,  but  it  does  not  appear  necessary  to 
advert  to  the  nature  of  his  affairs  more  in  detuL 

It  appeared  that  the  pursuer  had,  besides  bringing 
this  action,  obtained  decree  against  Mr  H.  Miller,  now 
Sheriff  of  Selkirkshire,  for  payment  of  the  annoities 
due  and  to  become  due. 

The  ^xmxxer pleaded — (I.)  By  accepting  of  the  office 
of  trustee  in  the  bond  of  annuity  libelled,  the  defender 
became  bound  to  take  all  reasonable  and  necessary 
measures  to  obtain  security  for  the  annuity  theretn 
provided  to  the  pursuer.  (2.)  No  security  having  been 
obtained,  the  defender  is  liable  to  the  pursuer,  in  terms 
of  the  conclusion  of  the  libel,  in  respect  that  he  took 
no  steps,  either  by  diligence  upon  the  bond  <h*  other- 
wise, to  obtain  such  security,  and  in  respect  it  is  not 
proved  that  such  measures  would  have  been  unavailing. 
(3.)  Separately,  the  said  defender  is  liable  as  libelled, 
in  respect  that,  by  the  adoption  of  reasonable  and  pro- 
per measures,  security  for  the  annuity  niight  have  been 
obtained  in  whole  or  in  part. 

The  defender />/eai/!»£—(l.)  In  consequence  of  Mr 
Thomas  H.  Miller's  embarrassed  affairs  at  the  date  of 
the  bond,  it  never  was  intended  that  measures  should  be 
immediately  taken  for  the  obtaining  security  for  the  an- 
nuity, and  the  defender  has  not  incurred  any  responsi- 
bility by  security  not  having  been  procured.  (2.)  The 
state  of  Mr  Thomas  H.  Miller's  affairs  having  neither  at 
the  date  of  the  bond  of  annuity,  nor  afterwards,  been 
such  as  would  have  admitted  of  security  being  obtained, 
the  defender's  not  having,  as  trustee,  tiJcen  measures  for 
enforcing  security,  can  afford  no  ground  of  claim 
against  him.  (3.)  But  even  although  there  might  hav^e 
been  a  possibility,  by  rigid  diligence,  of  obtaining  se- 
curity, the  defender  would  not  be  liable,  in  terms  of 
the  concliffiions  of  the  present  action,  seeing  that  tiie 
trust  was  one  of  exuberant  confidence,  and  gratuitous, 
and  that  Mr  Thomas  H.  Miller's  affairs  were  never  in 
a  situation  to  render  it  expedient  or  prudent,  in  the 
exercise  of  a  sound  discretion,  to  make  the  attempt, 
which  could  not  have  been  done  without  the  greatest 
risk  of  materially  prejudicing  the  pursuer's  interests, 
and  throwing  aside,  in  reference  to  circumstances,  as 
they  continued  to  present  themselves,  the  whole  views 
entertained  by  the  parties  when  the  bond  was  executed. 
(4.)  Supposing  that  Mr  Russel  had  held  fonds  which 
the  defender,  as  trustee,  might  have  claimed  upon  along 
with  others,  he  cannot  be  responsible  for  the  bankrupt- 
cy of  Mr  Russel,  or  bound  to  make  good  what  may 
thereby  have  been  lost.  (5.)  Generally,  the  defender 
was  in  no  shape  chargeable  with  any  neglect  in  his 
duty  as  trustee,  by  failing  to  avail  himself  of  any  rea« 
sonable  means  of  protecting  the  interests  of  the  pur- 
suer, which  can  render  him  liable  to  the  pursuer,  in 
terms  of  any  of  the  conclusions  of  her  sunmions.  On 
the  contrary,  the  defender  throughout  acted  with  a 
sound  discretion,  under  the  whole  circumstances  of  the 
case,  and  is  therefore  entitled  to  be  assoilzied.  (6.) 
The  pursuer  has  now  a  decree  against  Mr  Thomas  H. 
Milleri  the  principal  obligant  in  the  bond,  which  she 
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is  bound  to  enforce  before  insiBting  farther  against  the 
defender^  and  this  the  more  especially,  in  respect  that 
Mr  Miller  is  now,  as  the  defender  believes,  in  circum- 
stances better  calculated  to  render  it  available,  than  he 
was  during  any  part  of  the  period  of  the  defender's  al- 
leged failure  in  taking  measures  to  obtain  security  for 
the  pursuer's  annuity. 

*'  December  23,  1837 The  Lord  Ordinary  having  heard 

parties*  procurators,  and  considered  the  dosed  record  and  pro- 
ductions,— Finds,  that  by  the  bond  libelled,  dated  18th  January 
1809,  the  granter,  Thomas  Miller,  bound  himself  '  to  provide 
and  secure,  on  good  heritable  or  personal  security,  to  the  sati»- 
faction  of  the  trustees  after  named,'  an  annuity  of  £60  to  the 
pursuer :  Finds  that  the  defender,  then  James  Moncreiff,  Esq., 
advocate,  and  Samuel  Williamson,  Esq.,  were  named  trustees, 
with  power  to  ask  and  demand  such  heritable  or  personal  se- 
curity from  the  granter,  Thomas  Miller,  '  so  as  the  annuity 
might  remain,  and  be  completely  secure  to  the  said  pursuer :' 
Finds,  that  by  the  said  bond,  the  trustees  were  taken  bound, 
'  by  their  acceptation  hereof,  to  apply  the  proceeds  of  the  an- 
nuity to  be  secured  as  aforesaid,  in  payment  of  the  said  sum  of 
£60  yeaily*  to  the  pursuer :  Finds  that  the  defender  accepted 
the  trust,  and  received  delivery  of  the  bond,  a  notorial  copy  of 
it  being  sent  to  the  pursuer :  Finds,  that  from  the  date  of  the 
bond  in  1809  till  Whitsunday  1830,  the  termly  annuities  were 
paid  by  the  defender  to  the  pursuer  :  Finds  that  from  the  last- 
mentioned  term,  the  payment  of  the  annuities  was  discontinued, 
and  intimation  made  by  the  defender  to  the  pursuer  that  they 
could  no  longer  be  paid,  in  consequence  of  the  inability  of  the 
defender,  the  trustee,  to  obtain  payment  from  Thonaas  Miller : 
Finds  that  no  security,  either  heritable  or  personal,  had  been  ob- 
tained h^  the  trustees,  and  finds  it  not  proved  that  any  steps  were 
ever  taken  by  them  to  obtain  such  security :  Finds  it  not  proved 
that  the  pursuer,  while  receiving  payment  as  above  mentioned, 
was  informed  either  by  the  defender,  or  from  any  other  quarter, 
that  the  security  had  not  been  granted  :  Finds  that  the  terms  of 
the  bond,  combined  with  the  successive  payments  of  the  an- 
nuity for  twenty-two  years,  fairly  raised  the  implication   on 
which  the  defender  (should  be  pursuer)  was  entitled  to  rely 
that  the  primary  obligation  of  the  bond  to  grant  security  had 
been  fulfilled:  Finds  that  the  defeuder,  by  waiving  all  legal 
measures  for  the  enforcement  of  the  bond,  without  any  com- 
munication to  the  pursuer,  which  would  have  enabled  her  to 
exercise  her  own  discretion  in  that  matter,  must  be  held  to  have 
acted  on  his  own  responsibility,  and  did  incur  a  liability  to 
make  good  the  annuity,  unless  it  could  be  shown  that  such  legal 
mciisures  must  have  been,  from  the  state  of  Thomas  Miller's  af- 
fairs, from  the  date  of  the  bond,  absolutely  unavailing :  Finds 
this  latter  proposition  not  proved ;  and  therefore  repels  the  de- 
fences, and  decerns  against  the  defender  in  terms  of  the  libel : 
Finds  him  liable  in  expenses,  alloMrs  an  account  to  be  given  in, 
and  remits  the  same  to  the  auditor  to  tax  and  to  report. 

"  Able. — This  is  certainly  a  case  of  great  hardship  on  the 
part  of  the  defender,  but  in  this  particular,  it  only  resembles 
noany  others,  in  which  trustees  acting  with  the  best  intentions, 
have  ultimately  found  themselves  involved  in  the  most  serious 
responsibility  for  the  neglect  of  precautions,  which  their  reli- 
ance OQ  the  purity  of  those  intentions  had  led  them  to  over- 
look. 

"  Since  the  question  of  responsibility  has  been  raised  here, 
the  Lord  Ordinary,  after  the  fullest  consideration,  has  formed 
the  opinion  that  the  legal  grounds  on  which  it  rests  must  be  sus- 
tained. 

'*  In  the  first  place,  he  must  entirely  discard  that  view  of  the 
ransaction  which  is  pointed  at  in  some  parts  of  the  defences 
ind  the  record,  and  which  was  urged  at  the  debate,  vix.,  that  it 
ifvas  the  object  and  intention  of  the  parties  to  confer  on  the 
rustees  a  discretionary  power  of  determining  when  and  how  hr 
he  bond  could  be  enforced,  consistently  with  the  interest  of 
Vf  r  Miller,  the  granter.  The  bond  is  absolute  and  uncondition- 
kl.  It  is  clear,  that  if  the  pursuer  had  called  on  the  trustees  to 
ake  steps  against  him,  they  could  have  no  discretion  in  the 


matter,  but  must,  on  pain  of  incurring  a  personal  responsibility, 
have  either  followed  her  directions  or  renounced  the  trust,  and 
delivered  the  bond  to  the  pursuer. 

*'  Secondly,  The  very  special  terms  of  the  bond,  when  coupled 
with  certain  admitted  &cts,  go  far  to  determine  the  onus  pro^ 
bandi  in  regard  to  certain  others  on  which  the  parties  are  at 
variance. 

"  The  bond  does  not  merely  convey  the  annuity  in  trust,  and 
interpose  the  trustees  between  the  granter  and  the  annuitant, 
as  the  mere  channel  through  which  the  termly  payments  are  to 
pass.  It  binds  the  granter  to  provide  and  secure  the  annuity 
'  on  good  heritable  or  personal  security,'  at  the  sight  of,  and 
to  the  satisfaction  of  the  trustees,  with  power  to  '  them  to  ask 
and  demand  such  eflfectual  security,'  '  so  as  it  may  remun  and 
be  completely  secure  to  the  said  Miss  Helen  Stark,'  &c.,  '  ia 
trust,  for  the  purpose  that  the  trustees  shall  become  bound  and 
obliged,  as  they  bind  and  oblige  themselves,  by  the  acceptance 
hereof,  to  apply  the  proceeds  of  the  said  annuity  to  be  secured 
as  aforesaid,  in  payment  of  the  said  sum  of  £60  yearly,'  &c. 
The  leading  obligation  of  the  bond,  then,  was  to  grant  security 
for  the  annuity,  and  it  was  only  after  the  security  had  been 
granted  in  trust,  that  the  obligation  of  the  trustees  to  pay  the 
proceeds  properly  commenced.  Now,  it  is  true,  as  was  argued 
on  the  part  of  the  defender,  that  no  funds  were  provided  for  the 
adoption  of  legal  measures  against  the  granter,  and  the  defender 
might  perhaps  have  been  perfectly  safe,  even  if  he  had  remained 
entirely  inactive,  and  awaited  the  orders  of  the  pursuer.  But 
when  he  began  to  pay  the  annuity,  still  more  when  he  continued 
to  pay  it  for  two  and  twenty  years,  the  case  was  entirely  altered, 
because  then  the  fair  presumption  arose  from  the  terms  of  the 
bond,  and  the  acts  of  the  defender  himself,  that  legal  measures 
were  unnecessary,  and  that  the  leading  and  principal  obligation 
of  the  bond,  viz.,  to  grant  the  security,  had  been  performed : 
and  this  being  a  presumption  on  which  the  pursuer  was  entitled 
to  rely,  it  would  be  necessary,  in  order  to  take  off  its  effect,  for 
the  defender  to  prove  that  the  pursuer  knew  the  true  state  of 
the  case.  But  this  has  not  been  done.  The  only  proof  offered 
consists  of  the  receipts  granted  by  the  pursuer,  and  one  or  two 
letters ;  and  these  writings,  so  fiir  from  proving  the  knowledge 
of  the  pursuer,  that  the  obligation  of  the  bond  had  not  been  ful- 
filled, rather  appear  to  the  Lord  Ordinary  to  lead  to  a  contrary 
inference. 

'*  But  if  the  continuance  of  the  payments  must  be  held  to 
have  fairly  raised  the  implication  that  the  security  was  granted; 
and  to  have  consequently  prevented  the  pursuer  from  making 
any  inquiry,  or  taking  any  measures  regarding  it,  the  consequence 
is  obvious.  The  defender  must  be  liable  for  the  hazard  which 
he  has  taken  on  himself;  and  it  lies,  not  on  the  pursuer  to  show 
that  legal  measures  for  enforcing  the  bond  against  Mr  Miller 
would  have  been  successful,  but  on  the  defender  to  prove  that 
such  measures  must  have  been  unavailing.  Now,  even  after 
giving  all  due  weight  to  the  statements  of  the  defender  respect- 
ing the  embarrassments  of  Mr  Miller,  and  to  the  evidence  offered 
in  support  of  them,  it  is  impossible  to  hold  that  part  of  the  de- 
fender's case  to  be  proved. 

*'  The  only  other  difiiculty  is  one  which  was  pressed  at  the 
debate,  and  which  arises  from  the  terms  of  the  summons.  No 
doubt  the  pursuer  there  avers,  as  part  of  her  case,  that  '  she 
was  frequently  assured  by  the  defender  that  her  annuity  was 
secured,'  and  '  that  Mr  MUler  was  at  the  date  of  the  bond,  and 
long  afterwards,  in  drcumstanees  which  would  have  enabled 
him  to  furnish  Uie  requisite  security ;'  and  these  averments  are 
denied  by  the  defender,  who  makes  directly  contrary  averments. 
But  if  the  Lord  Ordinary  is  right  in  the  view  which  he  has 
taken  of  the  case,  he  thinks  it  would  be  unwarranted,  even  ac- 
cording to  the  most  rigorous  construction  of  the  roles  of  form, 
to  dismiss  the  action  because  the  pursuer  has  not  positively 
proved  certain  fiicts  averred  in  the  summons,,  but  in  regard  to 
which,  it  has  been  found  that  the  burden  of  disproving  them  lies 
on  the  opposite  party." 

The  defender  reclaimed.    At  advising, 

Lord  Oiliiei. — This  is  a  painful  case  in  many  views  of  the 
matter,  and  is  a  hard  one  for  either  party.     It  will  be  a  hard 
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case  for  the  woman  if  she  should  lose  her  annoity ;  but  I  con- 
fess it  would  be  equally  hard,  to  say  the  least  of  it,  if  it  should 
be  found  that  Lord  Moncreiff  is  to  pay  that  annuity,  in  the  cir- 
cumstances of  the  case,  under  this  bond.  Attend  to  the  bond 
on  which  the  whole  question,  in  my  opinion,  depends.  It  is 
clear  that  it  was  not  contemplated  that  the  trustees  should  be- 
come cautioners  or  securities  for  the  annuity.  It  is  true  that 
the  bond  stipulates  for  an  annuity  to  be  paid  to  this  woman ; 
but  in  whatever  way  security  was  to  be  got  for  it,  the  personal 
security  of  the  trustees,  it  is  clear,  was  not  to  be  interposed. 
Mr  Hamilton  Miller  bound  himself  to  gi^e  heritable  or  good 
personal  security  for  the  annuity,  and  he  empowered  the  trus- 
tees to  ask  from  him  security  for  the  annuity,  and  the  trustees 
were  to  become  bound,  by  acceptance  of  the  trust,  "  to  apply 
the  proceeds  of  the  said  annuity  to  be  secured  as  aforesaid,"  in 
payment  of  the  annuity.  It  thus  appears  the  trustees  were 
empowered  only  to  ask  security,  and  to  apply  the  proceeds 
of  the  annuity  when  secured,  in  payment  of  the  annuity :  so 
that  the  only  obligation  which  the  trustees  undertook  under 
this  bond,  was  to  pay  over  the  money  given  to  them  by  Mr 
Miller.  No  other  sort  of  obligation  is  implied  under  this  bond. 
There  is  a  power,  or  rather  a  faculty,  which  was  to  be  compe- 
tent to  the  trustees  to  ask  and  demand  security ;  but  they  were 
not  obliged  to  do  it,  and  no  such  obligation  can  be  implied  from 
the  bond.  If  it  had  been  intended  that  the  trustees  were  to 
come  under  such  an  obligation,  I  am  sure  that  the  trustees, — and 
I  say  so  vrithont  further  going  into  the  detail  of  the  drcum- 
atances  of  Mr  Miller,  and  in  the  view  I  take  of  the  case,  I 
think  it  quite  unnecessary  to  look  at  these  afiturs, — would  not 
have  come  under  such  an  obligation.  I  shall  not  go  into  a  dis- 
cussion of  this  gentleman's  affiurs,  as  it  is  sufficient  to  say  that 
the  bond  does  not  take  the  trustees  bound  to  obtain  security. 
(His  Lordship  read  the  bond.)  The  trustees  were  to  be  trus- 
tees for  the  woman  certainly,  but  only  in  so  fiu-  as  the  payment 
to  her  of  the  "  proceeds"  given  to  the  trustees  by  Mr  Miller 
WuJ  concerned,  and  no  farther;  and  in  furtherance  of  that, 
they  had  a  faculty  to  ask  and  demand  security,  but  they  were 
bound  no  fiirther ;  and  yet  the  summons  proceeds  on  the  me- 
dium that  they  were  so  bound.  If  that  had  been  the  case, 
the  bond  ought  to  have  been  drawn  in  such  a  way  as  to  bind 
the  trustees  to  get  security.  The  action  is  not  one  for  im- 
plement  of  an  obligation.  It  could  not  be  so,  because  the 
trustees  undertook  no  farther  obligation  than  that  of  paying 
over  the  annuity,  provided  they  received  it  in  the  first  instance 
from  Mr  Hamilton  Miller.  But  the  summons  concludes,  that 
the  trustees  should  be  ordained  to  obtain  and  produce  good 
and  sufficient  security,  that  is,  to  enforce  an  obligation  which 
they  never  undertook.  The  action  is  therefore  one  on  the 
caaefor  damages;  and  in  order  to  succeed  in  that,  the  pur- 
suer must  first  prove  culpa  iota ;  and,  secondly,  that  she  has 
■ustained  damage.  Now,  neither  of  these  things  has,  in  my 
opinion,  been  proved.  It  has  not  been  proved  that  at  any 
period  from  the  date  of  the  bond,  the  trustees  might  have  got 
security,  and  improperly  failed  to  obtain  iL  I  think,  in  the 
drcumstanoes,  that  the  trustees  acted  most  properly  in  not 
making  such  an  attempt ;  for  it  would  only  have  been  produc- 
tive of  disastrous  consequences.  They  employed  a  sound  and 
reasonable  discretion  in  not  attempting  to  enforce  such  an  obli- 
gation to  get  security,  supposing  there  was  such  an  obligation, 
which  there  was  not.  Now,  has  the  woman  proved  damage  ? 
In  such  a  case  the  ohu$  to  do  so  is  clearly  on  her,  but  no  damage 
has  been  proved ;  on  the  contrary,  die  has  drawn  twenty-two 
years*  annuities,  which  she  might  never  have  drawn,  had  any 
attempt  been  made  to  compel  security.  But  I  don't  think,  from 
what  we  have  seen  of  the  affiurs  of  this  gentleman,  that  security 
could  have  been  got  at  any  time  subsequent  to  the  date  of  the 
bond. 

Lord  Maekefttif, — I  concur  with  your  Lordship,  though  I 
confess  the  case  is  not  unattended  with  difficulty.  There  is  an 
obligation  to  grant  security  for  an  annuity,  but  it  is  not  imme- 
diate security.  It  is  security  to  be  given,  but  at  an  indefinite 
period.  The  obligation  is  conceived  in  these  terms:  (reads 
the  bond.)  The  trustees  are  not  named  as  trustees  for  the 
woman,  and  though  there  is  an  obligation  to  get  security,  it  is 


not  to  be  done  qitam  prisiicM  ;  it  is  an  obligation  to  pay  over  the 
annuity  to  the  woman.  So  it  is  impossible  not  to  infer  that 
the  trustees  were  to  have  a  great  discretion,  both  as  to  the 
time  and  way  in  which  they  were  to  get  the  security ;  but,  bo- 
sides,  the  power  which  the  trustees  had  to  obtain  the  security, 
was  to  be  exercised  as  much  for  the  benefit  of  Mr  Hamilton 
Miller  as  for  that  of  the  woman.  I  just  read  the  bond  as  em- 
powering  the  trustees  to  ask  security  at  the  time  when  it 
should  be  most  opportune  to  do  so.  This  is  very  different 
from  what  the  case  would  have  been,  had  the  trustees  come 
under  an  obligation  to  do  diligence  against  Mr  Miller  for  behoof 
of  the  woman ;  for  then  it  would  have  been  manifest  that  hrr 
interest  alone  was  to  be  provided  for.  I  don't  mean  to  say  th^t 
the  trustees  had  not  a  duty  to  perform  to  the  woman ;  but  it  was 
not  such  an  obligation  as  it  has  been  tried  to  be  construed  into. 
It  was  not  a  dnty  towards  her  alone  which  the  trustees  were 
to  discharge,  but  there  was  a  duty  they  had  to  perform  towards 
Mr  Miller,  which  was  that  of  exercising  their  discretion  as  to 
the  best  time  and  manner  in  which  they  were  to  solicit  the  se- 
curity. This  is  an  action  substantially  for  damages  for  noo- 
implement,  implying,  of  course,  culpa  lata  and  damage  sus- 
tained. I  am  not  satisfied  that  either  of  these  has  been  proved, 
particularly  culpa  lata,  I  don't  think  that  this  gentleman  could 
at  any  period  have  given  security ;  for  I  doubt  if  he  ever  was 
possessed  of  any  property.  I  at  one  time  thought  that  the  trus- 
tees might  have  used  diligence  so  as  to  prevent  Mr  Miller  Itob 
living  so  extravagantly ;  but,  on  reflection,  I  rather  suspect  that 
such  an  attempt  would  only  have  been  productive  of  the  wonFt 
consequences  by  destroying  his  credit.  It  was  said  that  the 
trustees,  if  they  saw  that  they  could  not  well  have  obtained  se> 
curity,  ought  to  have  thrown  up  the  trust,  and  allowed  this 
woman  to  have  adopted  measures  on  her  own  account:  but 
that,  I  should  say,  they  could  not  have  done  without  disregard- 
ing the  duty  they  had  to  perform  to  Mr  Miller,  becanse,  in  re- 
gard  to  him,  they  were  to  exercise  a  right  discretion  in  sa>in^ 
when  they  were  to  insist  for  security.  If  they  had  thrown  op 
the  trust,  they  would  have  effectually  ruined  Mr  Miller.  It  ts 
said  by  the  Lord  Ordinary,  and  aigued  by  the  woman,  that  tbe 
payment  of  the  annuity  for  twenty-two  years,  led  her  to  beliere 
and  to  rely  that  security  had  been  obtained,  laying  thereby  the 
<mu$  on  the  defender  to  prove  that  such  was  not  the  case,  and 
that  security  never  could  have  been  obtained.  Now  I  think, 
in  such  an  action,  the  oaus  is  clearly  on  the  pursuer.  The  pre- 
sumption is  the  other  way ;  for  it  appears  that,  before  the  bond 
was  granted,  the  annuity  was  usually  paid  by  the  defender  for 
some  years ;  and  I  think  it  is  presumable  that  she  knew  that  it 
just  continued  to  be  paid  in  the  same  way  after  the  bond  was 
granted  as  previously.  I  cannot  think,  therefore,  that  they  did 
wrong  in  paying  the  annuity,  or  that  the  continuing  to  pay  it 
can  infer  cv^ni  lata.  They  may  have  continued  to  pay,  on  tbe 
supposition  that  the  affairs  would  turn  out  well,  and  that  an 
opportunity  would  occur  for  exerdsing  their  discretion,  and 
getting  the  security  contemplated  by  the  bond.  If  they  had 
any  such  notion,  it  was  defeated  altogether  by  the  banknipfc7 
of  Claud  Russel,  who  was  trustee  for  Mr  H.  Bfiller  and  his 
father.  I  have  not  been  able  to  discover  any  gross  negligenee 
in  this  case, — indeed  the  reverse ;  and  certainly  I  don't  ooroider 
that  this  woman  has  proved  any  damage. 
.  Lord  Corehouse, — I  have  the  same  opinion  in  this  case  as 
your  Lordships.  It  is  clear  that  the  trustees  were  not  trustees 
alone  for  Miller,  but  they  were  so  also  for  the  woooan ;  but 
then  the  amount  of  duty  which  they  had  to  perform  ia  naeasnred 
by  the  bond.  They  were  not  bound  by  any  specified  time  to  ob> 
tain  security.  They  were  only  empowered  to  ask  and  obtain  se- 
curity. If  immediate  security  had  been  contemplated,  therr 
would  have  been  an  express  clause  in  the  bond  to  that  e^ct. 
It  does  not,  however,  appear  that  this  was  even  contemplated : 
therefore,  in  my  opinion,  the  result  is,  that  the  trustees  were 
to  have  a  discretion  in  the  matter.  Now,  when  we  once  let 
in  discretion  as  an  element  in  this  case,  what  is  tbe  conse- 
quence ?  We  are  not  to  consider  what  we  would  have  done  as 
most  expedient,  or  say  that  we  would  have  given  a  diarge  on 
the  bond :  we  must  consider  only  if  the  trustees  have  acted  with 
discretion  in  the  circumstances ;  for,  in  such  a  case,  tbe  muu 
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lies  on  the  pursuer  to  establiBh  culpa  lata,  or  that  tbere  was 
such  lupine  negligence  on  the  part  of  the  trustees  as  to  infer 
liability  against  them.     Now,  has  any  such  thing  been  proved  ? 
No  such  thing  has  been  proved.     The  annuity  was  paid,  during 
Mr  H.  Miller  8  father^s  lifetime,  out  of  a  sum  annually  given 
by  the  father  to  the  eon.     It  was  afterwards  paid  by  the  trus- 
tee of  the  father  and  son,  and  for  some  years  subsequently  by 
this  defender.     Now,  would  it  have  been  right  to  have  given  a 
charge  on  the  bond  while  the  father  continued  to  pay  ?     The 
£ither  might  well  have  said,  I  will  continue  to  pay  this  sum  to 
shelter  the  son,  but  it  would  be  unjust,  while  I  am  doing  so, 
to  ruin  his  character  and  expectations  by  such  steps ;  and,  in- 
deed, if  the  charge  had  been  used,  the  &thcr  might  have  dis- 
continued the  allowance  to  this  woman,  just  because  the  son 
had  been  ruined.     I  therefore  do  think  that  the  trustees  acted 
properly  within  their  discretion,  in  refiraining  from  diligence 
while  the  father  continued   the   payment,  rather  than  have 
risked  it  altogether.     After  his  death,  the  trustee  of  the  fiither 
and  son  paid  it :  Now,  have  we  any  evidence  that,  if  the  defen- 
der had  used  diligence,  his  trustee  would  have  made  the  pay- 
ment ?    The  father  never  came  under  any  obligation  to  pay. 
Then,  as  to  the  bond,  would  it  have  been  right  for  the  defen- 
der to  have  ranked  on  it,  and  have  acceded  to  the  arrangement 
come  under  by  the  other  creditors  ?     Had  that  been  gone  into, 
this  lady  never  could  have  drawn  any  thing  like  the  amount  she 
has  received.     I  consider,  then,  that  the  trustees  were  to  have 
a  discretion  in  the  matter,  and  that  they  acted  properly  in  the 
way  they  did.     Again,  what  evidence  have  we  that  this  party 
was  ever  in  a  situation  to  grant  security  ?     The  Lord  Ordinary 
assumes  that,  because  the  annuity  continued  to  be  paid,  the 
presumption  on  the  woman*s  part  was,  either  that  there  was  no 
need  for  taking  security,  or  that  it  had  been  granted.     Now,  I 
agree  with  Lord  Mackenzie,  that  no  such  presumption  could 
exist ;  and  I  think  a  different  presumption  took  place  against 
her.     The  annuity  had  been  paid  before  the  date  of  the  bond ; 
and  though  I  will  not  say  that  she  is  bound  to  prove  a  nega- 
tive, viz.,  that  she  had  not  been  informed  by  the  trustees,  after 
the  bond,  that  no  security  could  be  got,  still  I  think  the  pre- 
sumption was,  that  the  money  continued  to  be  paid  in  the  same 
way  as  it  had  been  done  before  the  granting  of  the  bond.     Nor 
do  I  think  that  the  trustees  were  bound  to  have  informed  her ; 
but  I  think  this  lady  ought  to  have  asked  and  satisfied  herself. 
I  will,  however,  ask,  as  it  has  been  averred  very  broadly  that 
security  might  have  been  got,  but  it  has  not  been  shown  out  of 
what  source,  whether  it  is  likely  that  the  defender  would  have 
paid  the  money  out  of  his  pocket,  if  he  had  conceived  the  pos- 
sibility of  obtaining  security  from  Mr  H.  Miller?   The  onirs  is 
on  the  pursuer  to  have  shown  that  the  defender  could  have  ob- 
tained security.     Now,  in  this  she  has  entirely  failed ;  but  as  I 
tbink  that  the  trustees  had  ample  discretionary  powers  in  asking 
and  obtaining  security,  so  I  consider,  in  the  circumstances,  so 
far  as  we  have  evidence,  that  they  have  acted  for  the  best  inter- 
ests of  the  pursuer,  and  with  a  sound  judgment  in  the  whole 
matter. 

Lord  President I  had  very  great  doubts  of  this  interlocutor 

from  the  very  first ;  and  now,  the  more  I  have  seen  of  the  case, 
the  more  am  I  confirmed  in  my  first  impressions.  I  enHrely 
agree  with  your  Lordships.  This  is  the  most  anomalous  bond  I 
ever  saw ;  but  putting  the  peculiarity  of  its  terms  aside,  I  may 
ask,  what  was  the  use  of  granting  the  bond,  such  as  it  is,  if  se- 
curity could  have  been  given  at  the  time  by  Miller.  It  is  plain  to 
roe  that  the  trustees  were  to  use  their  discretion,  and  that  Miller 
never  was  in  a  situation  to  have  given  any  security.  If  he 
could  have  given  security  at  the  time,  there  was  no  use  of  the 
t>ond ;  80  it  appears  to  roe  that  the  trustees  were  to  have  com- 
;>lete  discretion  in  these  matters,  seeing  bis  then  embarrassed 
Lffairs.  Indeed,  the  trustees  were  bound  to  do  nothing  but  to 
land  over  the  annuity  when  they  received  it,  the  clause  of  re- 
pst ration  being  inserted  to  compel  the  giving  security,  if  the 
rustees  thought  that  now  was  the  time,  and  that  H.  Miller 
'efused  to  give  it.  It  is  plain  that  this  implies  a  complete 
utitude  on  the  part  of  the  trustees  in  the  discretion  reposed 
n  thc-m.  I  agree,  therefore,  that  this  interlocutor  must  be 
kltered. 


The  Court  accordingly  altered  the  Lord  Ordinary's 
interlocutor,  and  assoilzied  the  defender. 

Lord  Ordinary,  Fullerton. — Act,  Solicitor-General  (Ruther- 
ford), Dick ;  James  Peddie,  W.S.,  Agent. — Alt.  Dean  of  Fa- 
culty (Hope),  A.  Wood;  J.  and  J.  N.  Forman,  W.S.,  Agents, 
— B.,  C/erA.- rOD.F.l 


7th  June  1838. 

First  Division (G.D.P.) 

No.  217. — Smali/,  Colquhoun,  a/id  Company,  Pe* 
titionersy  v.  Henby  Brock,  Trusteey  and  H.  £. 
Cbum  and  Others,  Commissioners  on  the  Bank-- 
rupt  Estate  of  A,  and  J.  ConnelIj,  Respondents. 

Bankrupt  Statutes — Ranking  on  a  Sequestrated  Estate — First 
Dividend — Mora — Circumstances  in  which  opinion  express- 
ed, that  provided  a  case  of  equity  could  be  relevantly  made 
out,  where  a  creditor  could  not  by  any  possibility  lodge  a 
claim  on  a  bankrupt  estate  within  the  ten  months  after  the 
first  deliverance  on  the  petition  for  sequestration,  as  provid- 
ed for  by  the  forty-fifth  section  of  the  Bankrupt  Statute,  so 
as  to  participate  in  the  dividend  struch  by  the  commissioners, 
the  Court  has  power  to  delay  the  payment  of  the  dividend,  to 
give  the  creditor  an  opportunity  to  prepare  and  lodge  his 
claim.  In  this  case  the  creditors,  who  petitioned  for  delm 
in  payment  of  the  dividend,  alleged  that  they  could  not  compkf 
with  the  Statute  within  the  ten  months,  as  they  had  to  corre* 
spond  with  houses  in  India  and  Canton,  which  were  mixed  m 
with  them  and  the  transactions  of  the  bankrupt,  before  the 
state  of  debit  and  credit  could  be  ascertained,  and  the  dividend, 
which  was  craved  to  be  delayed,  would  have  exhausted  the  whole 
estate,  and  have  excluded  the  petitioners. 

The  petitioners,  Small,  Colquhoun,  and  Company, 
are  merchants  in  London,  and  have  (according  to  their 
averments)  very  extensive  connections  with  mercan- 
tile houses  in  India,  China,  and  other  remote  foreign 
countries.  An  important  branch  of  their  business  con- 
sists in  making  advances  in  cash  or  bills  to  manufac- 
turers and  othetrs  in  Britain,  who  consign  goods  to  the 
foreign  houses  with  which  the  petitioners  are  connected, 
and  with  whom  they  arrange  that  the  proceeds  of  the 
consignments  are  to  be  remitted  to  the  petitioners,  to 
be  applied,  in  the  first  place,  in  payment  of  their  ad- 
vances, and  the  balance,  if  any,  paid  or  accounted  for 
to  the  consigners.  The  invoices  sent  by  the  consigners 
with  the  goods  to  the  foreign  houses,  purport  to  be 
for  "  sales  and  returns,"  and  direct  the  "  returns  to  the 
petitioners,  Small,  Colquhoun,  and  Company." 

The  bankrupts,  Messrs  A.  and  J.  Connell,  were  in 
the  practice,  for  several  years  prior  to  their  bankruptcy, 
of  making  large  consignments  to  the  foreign  houses 
with  which  the  petitioners  were  connected ;  and  parti- 
cularly to  houses  in  Canton,  Bombay,  Calcutta,  Madras, 
and  Batavia.  On  these  consignments  the  bankrupts 
received  advances  from  the  petitioners  on  the  above 
footing.  Shortly  before  their  insolvency,  Messrs  A. 
and  J.  Connell  had  instructed  the  foreign  houses  to 
send  home  teas,  silks,  and  other  China  and  Indian  pro- 
duce, as  returns  for  the  outward  consignments. 

The  Councils  became  bankrupt,  and  were  seques- 
trated in  December  1830,  and  thereafter  the  respon- 
dent, Brock,  was  chosen  and  confirmed  trustee  on  the 
estate.  On  27th  January  1837,  the  trustee,  in  terms 
of  the  Bankrupt  Statute,  intimated  in  the  Edinburgh 
and  London  Gazettes  the  diets  of  examination,  and  re- 
quired the  creditors 
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"  immediately  to  lodge  in  hit  hands  their  grounds  of  debt,  with 
oaths  of  verity  thereto,  certifying  to  all  those  who  fiiil  to  do  so 
on  or  before  the  24th  day  of  October  next,  being  ten  months 
from  the  date  of  the  first  deliverance  on  the  petition  for  seques- 
tration, that  they  will  be  deprived  of  any  share  in  the  first  dis* 
tribution  of  the  bankrupts'  estates." 

On  the  28th  October,  the  commissioners  met  in  terms 
of  the  Statute,  audited  and  approved  of  the  trustee's 
accounts,  and  after  fixing  his  commission,  &c^  declared 
a  dividend  of  three  shillings  per  pound  on  the  claims 
ranked. 

By  the  45th  section  of  the  Bankrupt  Statute,  it  is 
enacted, 

"  that  within  ten  days  after  the  ez|nration  of  ten  calendar 
months  fi'om  the  date  of  the  first  deliverance  on  the  petition 
for  sequestration,  the  commissioners,  or  a  migority  of  them, 
shall  audit  the  trustee's  accounts,  and  by  a  minute  under  their 
hands,  in  the  book  of  sederunt,  shall  ascertain  the  sum  to  be 
allowed  the  trustee  in  name  of  commission,  and  likewise  the 
nett  proceeds  of  the  estate  recovered  at  the  expiration  of  the 
said  ten  months,  which,  after  making  a  reasonable  deduction 
for  contingent  expenses,  shall  be  considered  as  belonging  to  the 
creditors  who  have  produced  their  daims  and  grounds  of  debt, 
and  oaths  of  verity,  prior  to  the  date  of  the  said  minute." 

And  by  the  46th  section,  it  is  enacted, 

"  that  no  creditor  shall  draw  any  share  of  the  different  distri- 
butions unless  his  grounds  of  debt  and  oath  on  the  verity  there- 
of shall  have  been  lodged  with  the  trustee  previous  to  the  re- 
spective dmes  before  mentioned,  when  the  dividends  are  ascer- 
tained by  the  commissioners ;  but  he  shall  be  entitled  in  the 
next  distribution  which  happens  after  the  grounds  of  debt  are 
so  produced  and  proved,  to  draw  out  of  the  first  of  the  remain- 
ing funds  of  the  bankrupt  estate  a  sum  equal  to  the  former  di- 
vidend or  dividends  on  his  debt,  with  deduction  of  the  interest 
obtained  on  the  said  dividends,  which  is  to  be  retained  by  the 
trustee  for  the  common  behoof,  on  account  of  the  creditor's  de- 
lay, unless  there  shall  be  suflBcient  funds  for  the  payment  of  all 
the  creditors,  in  which  event  the  said  creditor  shall  also  ulti« 
mately  receive  full  payment  of  his  debt." 

It  appeared  that  the  dividend  which  had  been  de- 
clared in  the  present  case  would  exhaust  the  whole 
estate,  and  it  was  advertised  to  be  paid  on  the  25th 
December  following. 

The  petitioners  averred,  that  in  consequence  of  the 
nature  of  their  business  transactions,  both  with  the 
bankrupts  and  foreigp  houses,  it  was  impossible  to 
make  out  accounts  and  lodge  a  claim  on  the  bank- 
rupt estate  within  the  ten  months,  because  it  was  ab- 
solutely necessary  to  receive  a  statement  of  accounts, 
&C.,  from  the  houses  of  correspondence  abroad,  before 
this  could  be  done.  In  regard  to  this  matter,  and 
the  nature  of  the  transactions  between  the  several 
houses,  the  petitioners  averred,  in  the  written  plead- 
ings, that  their  claim  did  not  arise  merely  from  ad- 
vances made  by  them  to  the  Messrs  Connell  on  their 
consignments  of  home  produce  to  India  and  China. 
While  these  advances  were  made  on  the  one  hand,  the 
goods  consigned  on  the  other  were  for  **  sale  or  re- 
turn"— ^the  returns  being  directed  to  be  forwarded  to 
the  petitioners.  The  bankrupts  ordered  the  foreign 
houses  to  remit  the  proceeds  of  the  greater  part  of  the 
consignments  in  goods,  the  produce  of  the  respective 
countries.  These  goods  were,  in  the  general  case, 
transmitted  directly  to  the  petitioners,  although  some- 
times the  proceeds  of  the  sues  at  Bombay  and  Batavia 
went  round  by  China  for  reinvestment  there.  At  other 
times  a  still  more  involved  course  was  followed.     One 


foreign  house  invented  the  proceeds  in  the  staple  of 
the  country.  The  investment  was  consigned  to  an- 
other of  the  foreign  houses,  by  which  it  was  sold,  and 
the  proceeds  again  invested  in  goods  for  the  London 
market.  For  instance,  with  the  produce  of  Glasgow 
goods,  opium  was  purchased  at  Bombay,  and  shipped 
for  Canton,  and,  when  sold,  the  proceeds  were  sent  to 
this  countiy  in  teas  or  silks.  There  thus  came  to  be 
cross  transactions  interwoven  with  each  other — the  ca- 
pital being  several  times  turned  over  between  the  ex- 
portation of  the  British  goods,  and  Uie  importation  of 
the  foreign  returns. 

It  was  alleged  by  the  petitioners  that  the  bankrupts 
were  peculiariy  unfortunate  in  these  adventures.  The 
goods  consigned  by  them  arrived  at  glutted  and  heavy 
markets,  and  considerable  loss  was  sustained  in  the 
outward  consignments.  The  importations,  again,  of 
the  foreign  produce,  exceeded  the  proceeds  realized 
from  the  outward  consignments,  and  the  foreign  con- 
signees, it  was  said,  consequently  became  primary  cre- 
ditors of  the  bankrupts,  for  the  difference  between  the 
proceeds  of  the  consignments  from  abroad,  and  the 
price  of  the  returns.  Unfortunately,  too,  the  goods 
imported  arrived  in  Britain  to  a  still  flatter  and  more 
declining  market,  and  realized  greatly  less  than  the  im- 
port price. 

The  petitioners,  besides  honouring  various  drafts  on 
the  bankrupts,  by  the  foreign  houses,  for  the  surplus 
in  price  of  the  goods  imported,  over  the  proceeds  of 
the  consignments  sent,  made  advances  to  the  bankrupts 
on  the  consignments  as  they  were  shipped  off.  These 
advances  were  made  for  the  behoof  and  advantage  of 
both  parties,  and  the  petitioners  were  entitled  to  look 
to  both  for  reimbursement  of  any  eventual  balance. 
They  held  the  character  of  middle-men.  It  was  abso- 
lutely impossible  for  them,  during  the  currency  of  the 
transactions,  to  say  to  what  extent  they  or  their  friends 
in  China  and  India  were  creditors  of  the  bankrupts. 
The  voyage  between  Britain  and  the  foreign  countries 
was  so  long — the  delay  and  risk  of  a  tardy  market  were 
so  great — the  price  which  the  consignments  might  re- 
alize abroad— the  quantity  of  goods  m  transUuy  and 
the  value  which  Uiey  might  be  worth  when  they 
should  arrive,  were  all  so  uncertain,  as  to  render 
it  impossible  for  the  petitioners  to  'say  how  they,  or 
the  foreign  houses  for  whom  they  acted,  stood  with  the 
bankrupts.  A  pause  required  to  be  given  to  the  trans- 
actions, and  an  opportunity  to  the  petitioners  of  re- 
ceiving communications  from  their  Indian  friends. 

The  trustee,  it  appeared,  was  aware  of  the  transae* 
tions  which  the  bankrupts  had  had  with  the  petitioners 
and  the  foreign  houses,  for  he,  before  the  meeting  of 
the  commissioners,  addressed  a  letter  to  the  petitioners, 
requesting  a  copy  of  their  accounts-current  as  against 
the  bankrupts ;  and  in  reply,  the  petitioners,  on  22d 
September  1837,  stated: 

''That  in  the  absence  of  doeed  aocounts  from  our  Indtao 
friends,  we  are  unable  to  render  sudi  an  account  as  woold  be 
at  all  satisfactory  to  you  or  ourselves.  It  is,  therefore,  imp(»* 
sible  for  us  to  comply  with  your  request  at  present." 

In  the  letter  which  the  trustee  sent  to  the  petitioners, 
it  was  alleged  that  he  did  not  bring  under  their  view 
the  imperative  nature  of  the  45th  and  46th  sections  of 
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the  Statute,  or  mention  that  they  ought  to  lodge  a 
claim,  however  imperfect,  on  the  estate.  Of  this  the 
petitioners  complained ;  and  it  was  not  till  after  the  jadg- 
ment  of  the  trustee,  and  the  dividend  was  advertised, 
that  they  made  up  and  sent  to  the  trustee  an  account, 
stating  hypothetically  their  claim  against  the  bankrupts 
as  at  £18,474.  Before  the  advising  in  this  case,  goods 
which  were  in  transitu  came  to  hand  of  the  petitioners, 
with  advices  from  the  correspondents  abroad. 

They  accordingly  presented  this  petition  and  com- 
plaint to  the  Court,  to  obtain  warrant  on  the  trustee  to 
delay  payment  of  the  dividend  till  such  time  as  they 
should  be  enabled  to  prepare  and  lodge  their  claim  with 
the  trustee,  and  prove  it  in  terms  of  the  Statute,  "  at 
least  for  such  reasonable  time  as  your  Lordships  may 
think  sufficient  and  proper  for  enabling  the  petitioners 
to  obtain  accounts  from  India  and  China,  and  prepare, 
lodge,  and  prove  their  claim  as  aforesaid." 

The  respondents  resisted  this  demand,  on  the  ground 
of  the  very  imperative  nature  of  the  45th  and  46th 
sections  of  the  Statute,  which  they  maintained  left  the 
trustee  no  alternative  but  that  of  stating  the  final  divi- 
dend, and  excluding  all  from  the*  benefit  of  it  who  did 
not  claim,  in  terms  of  the   Statute,  within  the  ten 
montlis.     The  trustee  maintained,  that  though  he  was 
aware  that  the  bankrupts  and  the  petitioners  had  deal- 
ings together,  he  was  not  bound  to  know  that  they  had 
any  claim,  if  they  did  not  lodge  it  within  the   ten 
months,  to  do  which  they  were  expressly  bound  by  the 
intimation  in  the  Edinburgh  and  London  Gazettes  ;  and 
if  they  failed  to  do  so,  the  presumption  was,  that  they 
had  departed  from  the  claim.    The  accounts  which  the 
petitioners  had  made  up  in  regard  to  this  connection 
with  the  bankrupts  and  the  foreign  houses,  could  not  take 
the  case,  as  one  of  equity,  out  of  the  Statute,  because 
it  was  clear  that  the  foreign  houses  could  not  be  cre- 
ditors of  the  bankrupts,  but  debtors,  against  whom  there 
lay  a  claim  of  accounting  for  the  value  of  the  goods 
consigned  ;  and  that  the  petitioners,  living  in  London, 
liad  assuredly  the  means  within  themselves  of  making 
up  an  account  of  the  advances,  and  of  stating  at  any 
moment  within  the  ten  months  how  far  the  bankrupts 
had  become  debtors  to  the  petitioners.    It  might  be  true 
that  the  petitioners  had  not,  before  the  ten  months  ex- 
pired, the  materials  for  telling  what  further  remittances 
or  returns  had  yet  to  be  made  to  them  from  the  foreign 
houses,  in  liquidation  of  their  claim  against  the  bank- 
rupts.    But  this  was  the  only  uncertainty  that  could 
attend  the  accounts ;  and  it  was  clearly  no  cause  for 
justifying  a  delay  in  lodging  a  claim  in  the  sequestra- 
tion within  the  statutory  period.     Indeed,  if  such  a 
case  were  to  be  viewed  as  being  out  of  the  Statute, 
there  was  no  case  where,  on  the  allegation  that  there 
were  collateral  securities,  whose  value  was  contingent 
and  situated  abroad,  that  would  not  with  equal  facility 
be  taken  out  of  the  Statute.     It  was  plain,  then,  that 
the  burden  of  making  out  a  case  was  upon  the  pe- 
titioners, and  that  they  must  make  out  a  very  strong 
case  before  their  demand  could  be  granted.     It  was 
easy  for  creditors,  and  particularly  for  those  engaged  in 
considerable  transactions,  to  make  plausible  pretexts 
for  their  wilful  or  negligent  omission  in  matters  of  this 
kind,  and  if  these  were  readily  listened  to,  the  provi- 
sions of  the  Statute  would  often  be  defeated,  and  a 
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dangerous  laxity  would  be  introduced,  leading  to  great 
delays  and  serious  injustice. 

The  petitioners  maintained — That  they  could  not, 
without  a  greater  lapse  of  time  than  the  statutory  pe- 
riod, correspond  with  the  foreign  houses,  and  that  it 
was  physically  impossible  to  approximate  to  truth  in 
their  claim  at  all,  without  such  correspondence, — ^the 
foreign  houses  and  their  transactions  being  so  com- 
pletely mixed  up  with  the  state  of  debit  and  credit  as 
between  them  and  the  petitioners  and  the  bankrupts* 
They  pressed,  in  argument,  the  authority  of  certain 
English  cases,  quoted  injray  to  show  that  in  such  trans- 
actions the  English  Statute,  which  was  equally,  if  not 
more  stringent  than  the  Scotch  one,  was  construed  by 
Lord  Eldon  as  not  to  contemplate  such  cases;  and  they 
founded  on  the  report  on  the  estate  of  the  trustee  him- 
self, in  March  1837,  to  the  creditors,  where  he  said 
that  this  '*  statement  shows  the  probable  assets  in  this 
country  to  be  £10,826.  9-  5.,  and  the  supposed  assets 
from  consignments  to  be  £1316.  14.  7.  The  direct 
debts  are  about  £42,000,  and  the  supposed  claims 
against  the  estate,  which  may  arise  from  consignments, 
are  £32,709."  And  again,  "  It  is  impossible  for  any 
one  to  calculate  or  even  to  guess  the  result  of  the  con- 
signments. But,  on  the  supposition  that  the  goods 
abroad  may  be  sold  at  cost,  and  making  the  allowance 
for  interest  of  from  5  to  1\  per  cent.,  and  the  allow- 
ance for  loss  on  returns  and  produce  of  from  15  to  25 
per  cent,  the  assets  from  the  consignments  will  be 
£5031.  3:  7.,  and  the  rankings  £22,179.  16.  10.  In 
this  case  the  whole  assets  will  be  £15,857.  13s.,  and 
the  debts  £64,179.  16. 10."  And  on  the  28th  October, 
the  day  when  the  dividend  was  struck,  the  trustee  ob- 
served to  the  meeting, — '*  the  trustee  cannot  make  up 
any  state  of  the  consignments  more  accurately  or  more 
satisfactorily  than  the  one  entered  in  the  sederunt-book, 
pages  65  to  79  inclusive ;  because  it  is  impossible  to 
puc  any  satisfactory  valuation  on  the  great  quantity  of 
goods  yet  unsold."  The  petitioners  maintained  that  it 
was  improper  to  have  proceeded  to  state  a  dividend,  so 
as  to  exhaust  the  estate,  and  mulct  them  in  the  penalty 
of  losing  their  claim,  while  the  sederunt-book  proved 
the  trustee's  own  appreciation  of  the  situation  in  which 
they  stood,  and  the  utter  impracticability  which  existed 
of  making  any  proper  claim  whatever. 

The  Court  were  unanimously  of  opinion,  that  though 
the  Statute  was  very  Imperative  in  regard  to  claiming 
within  the  ten  months,  yet,  that  if  a  case  of  equity 
could  be  made,  they  had  sufficient  powers  to  take  it 
out  of  the  sanctions  of  the  Act ;  but  their  Lordships 
were  rather  inclined  to  think,  that  the  averments  in  the 
pleadings  were  scarcely  relevant  enough,  in  the  present 
shape,  to  infer  a  case  of  equity,  and  accordingly  re- 
mitted to  the  Lord  Ordinary  to  make  up  a  record. 

At  advising, 

Lord  GilUes, — This  is  a  question  of  very  considerable  diffi- 
culty, but  let  us  attend  to  the  Statute.  In  sections  45  and  46, 
it  provides  as  follows :  (read  the  45th  and  46th  sections).  Now, 
the  words  are  quite  express  and  dear  as  to  the  time  when  the 
claim  must  be  made ;  and  to  me  it  appears,  that  as  a  creditor  is 
to  rank  who  claims  in  proper  time,  so  it  is  equally  clear,  that  if 
he  do  not  claim  in  time  for  the  first  dividend,  he  is  to  be  paid 
out  of  the  second  dividend,  deducting  interest.  It  is  quite 
clear,  that  by  failing  to  claim  on  the  first  dividend,  he  is  not  to 
be  cut  out  of  his  debt.     No  such  forfeiture  is  declared  by  the 
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Act.     The  words  of  the  Statute  do  not  infer  that  we  are  to 
impose  a  penalty  on  a  creditor  who  ftAU  to  rank  in  proper  time. 
What  are  the  fiicts  here  ?     No  doubt  the  parties  creditors  are 
in  one  sense  resident  in  this  country  through  their  factors ;  bat 
then  I  see  it  stated  in  the  papers,  that  the  principals  are  resi- 
dent in  Canton.     It  appears  to  me  that  Chinese  merchants  are 
the  parties  here, — Small,  Colquhoun  and  Company,  acted  only  as 
their  factors.    Now,  if  the  Act  is  to  be  rigidly  construed,  it  will 
apply  to  them,  though  it  was  quite  impossible  for  them  to  rank 
in  time.     However,  I  do  not  know  bow  the  &cts  stand  in  re- 
gard to  this,  as  they  are  denied ;  but  if  they  be  as  stated,  it  is 
just  the  case  of  a  creditor  residing  in  Canton ;  and  such  being 
the  case,  are  we  entitled  to  use  against  him  all  the  rigours  of 
the  Act  ?  that  is  to  say,  to  deprive  him  altogether  of  his  claims, 
and  he  a  person  who,  beyond  all  doubt,  could  scarcely  bear  of 
the  bankruptcy,  far  less  claim  in  the  sequestration  within  the 
ten  months.     If  the  Act  is  to  be  interpreted  strictly,  certainly 
we  must  exclude  such  a  claim,  and  forfeit  the  debt ;  but  I  am 
not  prepared  to  go  this  length,  because  I  do  not  see  that  the 
Act  contemplates  a  forfeiture  on  such  a  principle.     It  was  said, 
however,  that  we  roust  forfeit  the  debt,  at  least  it  comes  to  the 
same  thing,  for  it  appears  that  the  first  dividend  exhausts  the 
whole  proceeds :  So  it  appears  that  we  are  called  upon  to  enforce 
the  Act,  and  forfeit  the  debt,  on  a  medium  not  contemplated  by 
the  Statute.     It  was  said,  likewise,  that  the  trustee  was  not 
aware  that  these  parties  would  be  creditors  to  a  large  amount ; 
but  I  think,  from  the  papers,  that  he  did  know  that  they  were 
large  creditors,  and  that  the  dividend  proposed  and  paid  would 
exhaust  the  whole,  and  so  exclude  these  parties.     I  think  he 
ought  to  have  made  Small,  Colquhoun,  and  Company,  aware  in 
proper  time  of  his  intention  to  strike  such  a  dividend.     At  pre- 
sent, I  am  not  prepared  to  give  an  opinion  one  way  or  another, 
as  I  think  the  matters  ought  to  be  investigated  farther ;  but  I 
must  say  that  I  cannot  hold,  in  cases  which  may  be  supposed, 
that  we  are  not  to  construe  the  Act  so  as  to  meet  th^  equities  of 
a  case  of  hardship.     I  am  much  moved  by  the  English  cases 
quoted  in  the  papers,  and  by  what  Lord  Eldon  is  reported  to 
have  said  in  somewhat  similar  circumstances :    **  The  Act  of 
Parliament  states  a  certain  time  within  which  the  dividend 
must  be  made,  but  every  one  knows  that  mercantile  affairs  are 
so  complicated  that  the  directions  of  the  Statute  can  be  com- 
plied with  in  very  few  instances,  and  it  must,  in  those  cases,  be- 
long to  that  authority  which,  under  the  Legislature,  has  the 
order  and  direction  of  the  bankrupt's  affairs,  to  appoint  the  divi- 
dends to  be  made  at  such  times,  as  the  interests  of  the  creditors 
require:'*  Ex  parte  Kendall.     The  words  of  the  English  Act 
are  equally  stringent  as  our  own ;  and  the  sentiments  expressed 
by  Lord  Eldon  appear  to  me  to  go  as  much  against  the  English 
Act,  as  we  could  do  by  allowing  an  equity  in  the  case  which  I 
have  contemplated.     Meantime,  therefore,  without  expressing 
an  opinion,  I  would,  before  answer,  be  for  remitting  to  the 
Lord  Ordinary  to  inqtiire  into  the  nature  of  the  facts  eJleged  as 
to  the  knowledge  of  these  parties  of  the  bankruptcy,  and  the 
opportunity  tliey  have  had  to  value  their  securities. 

I.Mrd  Mackenzie I  do  not  wish  it  to  be  understood,  that  in 

no  supposable  case  whatever  can  we  admit  considerations  of 
equity  in  questions  of  this  nature  arising  under  the  Bankrupt 
Statute.  I  think  these  words  of  the  Act  give  us  clearly  an 
equitable  jurisdiction.  The  Act  provides  in  the  73d  section, 
that  it  shall  *'  be  construed  by  all  Judges  in  the  most  beneficial 
manner  for  promoting  the  ends  hereby  intended."  These  words 
give  us,  I  think,  sufficient  equitable  jurisdiction  under  this  Act, 
but  then  the  party  must  make  out  a  very  strong  case  indeed ;  and 
the  only  doubt  I  have  is,  whether  any  statement  which  has 
l>een  made  by  the  petitioners,  is  sufficiently  relevant  to  import 
that  this  is  a  case  of  equity  not  contemplated  by  the  Statute.  I 
have  very  great  doubts  as  to  that,  not  only  as  the  circumstances 
are  given  in  the  papers,  but  even  after  what  has  passed  at 
the  bar  in  explanation  by  the  respondents.  I  think  if  we  were 
to  admit  these  statements  of  the  petitioners  as  relevantly  inferring 
a  case  of  equity,  we  should  only  be  giving  our  countenance  to 
throw  loose  the  whole  bankrupt  law.  I  cannot  pay  any  atten- 
tion to  the  fact  founded  oo,  that  the  petitioners  are  merchants  in 
J^ondon,  and  could  not  have  known  of  the  bankruptcy,  or  claimed 


in  time.  I  do  not  think  that  the  Statute  makes  any  distinction 
as  to  different  quarters  of  the  kingdom,  in  the  sense  of  cog- 
nisance of  bankruptcy ;  for  the  Statute  cleariy  contemplates  the 
case  of  EngUsh  creditors,  and  provides  intimation  to  them  by  the 
Gazettes,  and  I  do  nor  see  bow  the  Chintse  merchant  can  come 
into  play  in  this  question.  Lord  Gillies  has  assumed  that  such 
is  the  case ;  but  it  appears  to  me  that  the  party  is  in  Great  Bri- 
tain, for  the  claim  is  in  the  name  of  English  mercfaaDts.  And 
then  the  plea  that  they  could  not  make  up  a  suflBdent  account 
in  time,  as  there  was  a  variety  of  contingent  securities ;  why, 
the  Act  provides  for  the  Yery  case  of  contingent  debu,  as  those 
claims  of  which  the  existence  or  the  proper  amount  are  doobt- 
ful.  In  short,  I  have  a  very  unfavourable  impression  of  the 
case  of  the  petitioners  as  to  the  relevancy  of  the  drcamstanee». 
so  as  to  raise  a  case  of  equity.  However,  I  quite  agree  to  send 
this  case  to  the  Lord  Ordinary,  to  inquire  into  the  circumstance 
alleged  against  the  petitioners,  entering  my  protest,  as  I  hare 
done,  against  the  relevancy  of  the  petio'oners'  statement  in  the 
meantime,  as  being  at  all  sufficient  to  make  this  out  to  be  a  case 
not  contemplated  by  the  Statute. 

Lord  Corehouse — If  the  Court  is  to  go  on  the  fiM<ts  stated 
by  the  Solicitor- General,  in  regard  to  the  conduct  of  tbe  peti- 
tioners, I  cannot  but  agree  with  your  Lordships,  that  the  whole 
matter  should  be  investigated,  because,  if  ciicumstanees  slioald 
turn  out  as  they  have  been  stated  by  the  respondents,  they  would 
have  very  considerable  infiuence  with  me  in  deciding  the  esse ; 
but  in  the  view  which  I  take,  I  think  that  course  is  unnecessary. 
Now,  as  to  the  Statute,  there  is  no  doubt  that  there  is  no 
Statutory  rule  which  can  exclude  construction ;  and  if  it 
could  be  made  plain  to  me  that  the  Chinese  merchants  had  any 
thing  to  do  with  this  question,  I  should  say  that  the  Statute  did 
not  contemplate  such  a  case  as  Lord  Gillies  has  snppcMed.  This 
Statute  was  enacted  as  a  great  benefit  to  creditors  and  tbe 
public  in  general,  and  I  would  therefore  say  that  we  have  nndrr 
ft  an  equitable  jurisdiction ;  and  if  a  case  can  be  Diade  our, 
which  is  clearly  not  contemplated  by  the  Statute,  I  should  say  that 
we  have  power  to  construe  it  equitably,  without  su^  a  clause  as 
the  one  quoted  by  Lord  Mackensie ;  but  it  must  first  be  sboini 
that  this  is  a  case  not  contemplated  by  the  Bankrupt  Statute.  Let 
us  see  then  how  the  facts  stand  :  Lord  Gillies  thought  that  tbe 
Chinese  merchants  had  to  do  with  this  case,  but  I  scarcely  think 
that  such  is  the  shape  of  the  case.  It  is  true  that  something  of 
this  sort  is  generally  averred  in  the  papers ;  but  I  cannot  thmk 
that  it  is  made  oat  to  be  the  case,  at  least  it  is  not  intelUgible 
to  me  from  the  way  in  which  the  statement  is  nnade,  that  tke 
Chinese  merchants  have  any  thing  to  do  with  the  case.  Indeed, 
it  would  appear  to  me,  from  the  nature  of  the  transaction,  that 
the  Chinese  and  Indian  merchants  were  rather  debtors  than  cre< 
ditors  of  the  bankrupts.  I  understand  it  is  Small,  Colquhoun, 
and  Company,  who  made  the  advances  to  the  bankrupts.  Nor, 
on  what  ground  of  equity  are  we  to  relieve  them  of  tbe  stritt 
sanctions  of  the  Act  ?  Does  the  fact  of  their  living  in  Loodoa 
weigh  at  all  in  such  a  question  ?  I  cannot  hold  that ;  for  tber 
are  not,  so  far  as  I  see,  at  aHl  mixed  up  %rith  the  Chinese  ma- 
chants.  It  appears  to  me  that  such  parties  are,  by  loeans  of  (he 
Gazette  notice  published  in  Scotland,  and  also  by  the  ioa- 
mation  in  the  London  Gasette,  cited  to  appear  in  the  seques- 
tration proceedings  in  this  country.  Therefore,  I  think  that 
if  there  is  not  an  express  declaration,  there  ia  a  very  strong 
implication  that  English  merchants  are  bound  to  know  the  Scon 
law,  and  come  to  Scotland  to  claim  in  Scotland  in  terma  of  rbe 
provisions  of  the  Statute.  Therefore,  the  drcumstance  of  Hto^ 
in  England  does  not  place  them  in  a  situau'on  different  froai  • 
creditor  living  in  Scotland;  and  if  they  had  been  resident  ia 
Glasgow,  their  duty  was  clearly  to  have  claimed  within  tbe  ' 
time.  Such  being  the  case  then,  is  it  any  excuse  for  their  aot 
making  the  claim  within  the  Statutory  time,  that  tbey  bad  cck 
lateral  securities  abroad  on  tbe  other  side  of  the  globe,  and  tbai 
they  could  not  possibly  value  them.  It  is  just  a  cbiim  with 
contingent  security,  the  rule  for  valuing  which  is  expressly  prv 
vided  for  in  the  Statutes.  I  see  nothing  in  the  Baakrkpc 
Statute  to  favour  the  doctrine  maintained  by  the  petitiouers  !« 
give  an  equity  in  such  a  case.  I  must  say  that  1  ace  the  ttn 
reverse ;  for  the  claim  on  such  securities  must  be  valutrd.    i: 


: 
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they  cannot  immediately  be  valued,  but  the  value  may  be  con- 
tingent, that  may  be  a  reason  for  obtaining  an  equity  in  a  dif- 
ferent way,  viz.,  to  procure  time  in  order  to  approximate  to  a 
proper  value ;  but  then  the  creditors  ought  to  have  applied  to 
the  trustee,  and  stated  these  difflculties :  such  was  not  done 
here.    In  a  common  case,  therefore,  the  creditor  must  value 
the  securities.     Now,  if  the  Court  is  to  go  on  the  circumstance 
that  the  securities  being  in  India  or  elsewhere,  and  contingent, 
is  to  afford  an  excuse  from  the  sanctions  of  the  Statute, — See 
how  far  we  go  ?  There  is  no  case  almost  in  which  you  will  find 
that  there  are  no  collateral  securities  in  regard  to  which  many 
difficulties  might  be  alleged,  as  have  been  done  here.     Thus  a 
person  may  come  forward  after  the  period  of  ten  months  and 
say,  I  could  not  claim  previously,  for  I  had  collateral  securi- 
ties in  America,  contingent  in  a  court  of  law  there,  which  I 
could  not  possibly  value  in  time.     I  could  not,  till  the  case  was 
decided  in  America,  have  possibly  valued  the  securities.     Now, 
should  we  receive  this  as  any  excuse  ?     If  we  did  so,  I  think  we 
should  be  defeating  the  whole  object  of  the  Bankrupt  Statute. 
If,  in  stating  the  value  of  his  securities,  a  creditor  can  say  they 
are  contingent,  and  show  indisputable  evidence  that  they  are 
of  such  a  nature  that  the  true  value  cannot  be  ascertained, 
it  will  be  a  case  of  equity  for  the  trustee  and  creditors  to 
postpone  a  dividend.      No  suggestion  of  this  sort,  however, 
was  made  to  the  trustee  and  creditors ;  and  I  think  it  ought 
to  have  been  made,  if  it  had  been  thought  that  the  strict  let- 
ter of  the  Statute  would  prevent  the  ranking  in  rime.      If 
they  had  gone  to  the  trustee  and   creditors  for  delay,  this 
would  have  been  according  to  the  spirit  of  the  Statute,  but 
they  delayed  rill  the  dividend  was  declared  to  be  payable.     It  is 
therefore  on  these  grounds  that  I  am  for  sustaining  the  judg- 
ment of  the  trustee ;  for  at  present  I  see  no  ground  for  holding 
that  the  petitioners  have  stated  any  thing  relevant  to  infer  that 
this  is  a  case  of  equity,  for  behoof  of  which  we  are  to  set  aside 
this  stringent  Statute.     If  the  Court  think  that  the  facts  should 
be  investigated,  I  am  quite  willing  that  it  should  be  done.    Hoc 
statu,  I  think  the  judgment  of  the  trustee  was  right  in  ex- 
cluding them  from  the  first  dividend.     If  there  be  no  funds 
for  another  dividend,  it  is  a  misfortune,  but  the  present  cir- 
cumstances do  not  affect  the  quesrion. 

Lord  Gillies, — It  is  expressly  stated  in  the  papers,  and  not 
denied,  that  the  Chinese  merchants  have  an  express  interest  in 
the  matters. 

Lord  President. — I  concur  with  Lord  Gillies.  I  will  not  go 
tlie  length  of  saying  that  the  people  in  Canton  may  not  have  an 
interest  here ;  but  what  I  say  is  this,  that  as  the  trustee  himself 
idmits  that  the  securities  could  not  be  valued  without  corre- 
sponding with  China,  then  what  use  was  there  for  striking  the 
lividend  without  doing  so.  I  think  in  no  case  whatever  should 
t  trustee  make  such  a  dividend  at  first,  as  shall  exhaust  the 
ivhole,  but  he  ought  in  every  case  to  leave  as  much  as  will  form 
iTi  after  dividend,  in  case  of  conringendes  as  here.  To  do  the 
'averse  is  not  fair, — I  would  say  (idt hough  it  may  be  the  prac- 
ice)  that  it  is  not  honest.  And  where  a  trustee  does  exhaust 
be  whole  by  a  first  diridend,  when  he  knows  there  are  con- 
ingent  claims,  I  should  say  that  he  acts  in  mala  fide  in  striking 
be  dividend. 

The  Court,  <<  before  answer,  remit  to  the  junior  Lord 
!)rdinary  to  prepare  the  cause,  and  to  report." 

Petitioners*  Authorities. — Ex  parte  Kendall ;  1  Rose*s  Cases  in 
lankruptcy,  p.  71.  Montgomery  v.  Parker,  18th  Janiuiry  1 788 ; 
forr.  1245.  Humphrey  v.  Crawford,  8th  March  1787;  Morr. 
249.  Howe  v.  Mann,  26th  November  1833 ;  12  S.  and  D. 
28.  6th  Geo.  IV.  c.  16,  §  107.  2  Maddock's  Practice,  686, 
id  Henley's  Bankrupt  Law,  378.  Per  Lord  Chancellor  Eldon, 
I  Kendall,  ut  supra.  Ex  parte  Day  and  Cooper ;  1  Montague, 
12.  Ex  parte  Cotton ;  8  Deacon  and  Chitty,  194.  JBr  parte 
Dwell  in  re  Prodgers;  1  Mont,  and  Mac.  283.  JBx  parte 
fees;  3   Deacon  and  Chitty,  283.     Stair,  IV.  3, 1.    Ersk.  L 

22.      Kerr  o.  Taylor,  24th  January  1823 ;  2  S.  and  D.  124. 

Authorities  for  Respondents. — Hower.  Mann,  Nov.  26, 1833; 
t  Sha«v«  128.  Montgomery  v.  Parker,  Jan.  18,  1778;  Morr. 
MS.      Humphrey  v.  Crawford,  dih  March  1787;  Morr.  1249. 


Act,  Ivory,  J.  Anderson ;  Wotherspoon  and  Mack,  W.S.« 
Agents — Alt,  Solicitor- General  (Rutherfurd),  Neaves;  Rolland 
and  Thomson,  W.S.,  Agents fG.D.F.J 


8eh  June  1838. 
First  Division (G.D.F.) 

No.  218. — Rose  M*NAUOHTON,-4cfooca/or,  v.  William 

Glass,  Respondent, 

Parent  and  Child — Bastard— Paternity— Proof— Aliment — Se- 
mi plena  Probatio — Process — The  Court  having  found  thai 
there  was  semi  plena  piobatio  on  a  proof,  in  an  action  brouglu  by 
a  woman  for  the  aliment  of  a  bastard  child,  and  that  the  oath 
given  in  supplement,  taken  in  connection  with  the  previous  proof 
was  directly  at  variance  the  one  with  the  other,  and  contradicted 
the  averments  on  the  record  as  to  the  periods  of  connexion,  ffc, 
— assoilzied  the  defender  in  the  circumstances — Obiter,  that 
the  finding  of  a  semiplena  probatio  only  raises  a  presumption 
meantime,  which  may  be  redargued  and  overcome  by  the  terms 
of  the  oath  in  supplement,  and  by  a  review  of  the  whole  evi* 
dence  and  record. 

The  advocator  brought  an  action  of  damages,  &c., 
against  the  respondent,  libelling  breach  of  promise  of 
marriage  and  seduction,  in  consequence  of  which  a  child 
was  bom.  She  subsequently  departed  from  the  claim 
of  damages  arising  out  of  the  alleged  breach  of  pro- 
mise of  marriage  and  seduction,  and  restricted  her- 
self to  a  claim  of  aliment  for  the  support  of  the  child. 
After  proof,  the  Sheriff  sustained  the  defences,  and  re- 
fused to  allow  her  to  depone  in  supplement.  This 
judgment'  was  brought  under  review  by  advocation, 
when  the  Court,  altering  the  Lord  Ordinary's  interlo- 
cutor, which  was  an  adherence  to  that  of  the  Sheriff, 
found  that  there  was  semiplena  probatioj  and  allowed 
the  advocator's  oath  in  supplement,  (see  suproy  Vol.  IX, 
p.  595 ;  Vol.  X.  p.  301.)     Thereafter, 

«  lOM  March  1838 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  pursuer's  deposition,  and  the  whole 
case, — Finds  it  proved  that  the  defender  is  the  father  of  the 
pursuer's  child  :  therefore  advocates  the  cause,  sustains  the  rea- 
sons of  advocation,  repels  the  defences,  and  decerns  in  terms  of 
the  libel :  Finds  the  pursuer  entitled  to  expenses,  both  in  the 
Inferior  Court  and  in  the  Court  of  Session :  Appoints  an  ac- 
count  thereof  to  be  given  in,  and  when  lodged,  remits  the  same 
to  the  auditor  to  tax  and  to  report. 

"  Note, — If  the  Lord  Ordinary  were  entitled  to  act  on  his 
former  and  his  present  impression  of  the  original  proof,  he  would 
be  of  opinion  that  the  pursuer  had  not  established  her  case ; 
because,  1.  There  is  what  he  would  humbly  think  a  fatal  dis- 
crepancy between  her  deposition  and  her  condescendence  as  to 
the  commencement  of  her  intercourse  with  the  defender.  She 
swears  expressly  that  her  first  lapse  with  him  was  in  April  or 
May  1834 :  but  her  condescendence  avers  a  connexion  years  be- 
fore, so  that  the  whole  story  sworn  to  is  repugnant  to  the  state- 
ment on  record.  2.  There  are  several  persons  named  in  the  re- 
cord who  might  have  been  called  by  her  to  prove  important  dr* 
cumstances,  but  who  have  not  been  called.  3.  Her  deposi- 
tion is  contradicted  in  sopne  important  points  by  the  witnesses 
examined. 

**  But  though  these  be  the  I^rd  Ordinary's  own  views,  the 
two  first  of  them  rest  on  his  notion  of  the  import  of  the  former 
evidence,  which  it  is  now  fixed  was  wrong,  and  is  decided  that 
the  evidence  formerly  adduced  amounted  to  a  semiplena  proba^ 
tio.  Taking  this  as  its  result,  or  in  other  words,  giving  effect 
to  the  feeling  of  the  Court  upon  the  proof,  the  deposition, 
which  is  express  upon  the  main  fact,  makes  out  the  pursuer's 
case." 

Glass  reclaimed.  At  advising,  the  Court  was  unani- 
mously of  opinion,  that  the  advocator's  statements  la 
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the  record  were  directly  contradicted  by  the  evidence, 
and  by  the  terms  of  her  oath  in  supplement ;  and  that, 
though  there  was  previously  more  than  sufficient  evi- 
dence to  warrant  the  allowance  of  the  oath,  yet,  if  the 
same  facts  and  circumstances  had  been  tlien  in  view 
which  were  now,  their  Lordships  would  not  at  the 
time  have  found  that  there  was  semiplena  probatio. 
Their  Lordships  held,  that  the  subsequent  evidence 
completely  cut  down  the  proof  on  which  they  had 
rested  the  finding  of  tem^i)lena  ;  and  that  the  question 
fell  to  be  decided  on  a  review  of  the  whole  circum- 
stances and  proof.  The  Court  was  clear  that  the  ad- 
vocator was  not  entitled  to  the  benefit  of  the  previous 
finding  of  semipletMy  as  an  interlocutor  which  was  im- 
pregnable, and  which  could  not  now  be  touched,  it 
being  necessary  that  the  proof  constituting  the  senU' 
plenoy  and  the  evidence  arbing  out  of  the  oath  and 
record,  should  cohere  and  be  consistent  as  a  whole ; 
for,  as  a  finding  of  semiplena  amounted  to  nothing 
more  than  a  presumption  in  law  on  the  then  circum- 
stances, it  might  be  redargued  by,  and  fell  to  be  taken 
into  view  with  the  subsequent  evidence  and  record : 
consequently,  if  the  circumstances,  on  the  whole,  were 
not  coherent,  the  presumption  was  overcome. 

The  Court  accordingly, 

"  In  respect  the  oath  of  the  pursuer,  instead  of  supporting  and 
confirming  the  plea  of  umipUna  probatio^  directly  controverts 
that  plea,  Recal  the  interlocutor  reclaimed  against ;  repel  the 
reasons  of  advocation ;  remit  to  the  Sheriff  aimplieiter,  and  de- 
cern :  Find  no  expenses  due  to  either  party :  But  the  pursuer 
having  now  given  in  a  minute  of  reference  to  the  oath  of  the 
defender,  sustain  the  same,  and  grant  commission  to  the  Sheriff 
of  Perthshire  to  take  said  oath,  to  be  reported  quamprimum." 

Lord  Ordinary,  Cockbum. — Act.  E.  S.  Gordon;  Ritchie 

and  Hill,  W.S.,  Agents Alt.  D.  McNeill,  A.  M*Neill;  James 

Brodie,  S.S.C.,  Agent N.,  Clerk f^^^-I^-PJ 


8th  June  1838. 

First  Division (G.D.F.) 

No.  219. — John  Mubbay,  Pursuer^  r.  Alexahbeb 
and  RoBEBT  Mubbat,  Defenders. 

Oath  in  Reference — Reduction — Frooess^Jury  Caose-^TKe 
pursuer  in  an  action  of  reduction  of  a  written  agreement,  on  the 
ground  of  error  and  ignorance,  and  that  he  had  heenfraudulenthf 
led  into  it,  was  unsuccessful  before  the  jury  on  the  issue  sent  to 
trial,-^the  jury  finding  for  the  defenders.  Thereafter,  hepro' 
posed  to  refer  the  whole  facts  on  the  closed  record,  and  the 
understanding  on  which  the  agreement  was  entered  into,  to  the 
oath  of  the  defenders.  This  was  objected  to  by  the  defenders, 
who  maintained  that  the  pursuer  could  only  refer  to  their  oaths 
the  eubject-matter  of  the  issue  sent  to  the  jury,  because,  to  do 
otherwise,  would  tend  practically  to  deprive  them  of  the  ver- 
dict  which  they  had  obtained-^ Held  that  the  pursuer  was  en- 
titled to  rtfer  to  the  oaths  of  the  defenders  the  whoU  facts  on 
the  closed  record,  and,  in  particular,  the  understanding  on 
which  the  agreement  was  entered  into. 

The  defenders  had  claims  to  a  considerable  extent 
against  the  pursuer,  arising  out  of  a  liability  he  and 
others  had  incurred  for  actings  as  tutors  and  curators 
in  the  affairs  of  the  defenders  when  they  were  minors. 
The  parties  entered  into  a  written  deed  of  agreement 
to  settle  all  claims ;  but,  thereafter,  the  pursuer  brought 
a  reduction  of  the  deed  of  agreement,  on  the  ground 
that  he  had  entered  into  it  in  error  and  ignorance  of 
the  true  state  of  matters ;  that  it  did  not  represent  the 


real  intentions  of  the  parties ;  and  that  he  had  been 
fraudulently  imposed  upon  to  sign  it.  The  defenders 
denied  these  averments;  and  the  case  being  sent  to  the 
jury  roll,  the  following  issue  was  eventually  directed  by 
the  Court  to  be  tried  before  a  jury : 

**  Whether,  in  entering  into,  and  concluding  the  agTeement, 
No.  of  process,  dated  ISth  December  1834,  sought  to  bs  re- 
duced, the  pursuer  was  under  ao  essential  error  as  to  the  suhs^oce 
of  the  said  agreement." 

The  trial  resulted  in  a  Terdict  for  the  defenders,  when- 
upon  the  pursuer,  by  a  minute,  proposed  to  refer  to  the 
defenders'  oaths,  ^'  the  whole  facts  stated  in  the  closed 
record,  and  particularly,  whether,  at  the  time  of  enter- 
ing into,  and  executing  the  agreement  libelled  on,  it  was 
understood,  and  agreed  to  by  the  defenders,  that  the 
two  sums  of  £300  each,  previously  paid  by  the  pur- 
suer, as  mentioned  in  process,  were  to  be  given  back 
to  the  pursuer,  or  allowed  to  go  and  be  imputed  in  ex- 
tinction, pro  tantOy  of  their  agent  Mr  Paurs  expenses, 
and  Mr  Barclay's  claims  therein  specified ;  and,  there- 
fore, he  craved  that  the  defenders  Inight  be  ordained 
to  appear  and  depone  upon  the  said  reference,  which 
it  was  moved  the  Court  should  sustain,  and  to  answer 
all  pertinent  questions  accordingly." 

"  ISM  February  1838 The  Lord  Ordinary  having  heard 

counsel  on  the  reference  proposed  by  the  pursuer,  fii^  that 
any  reference  now  competent  mnst  embrace  the  whole  cauw ; 
and  as  the  whole  relevant  matter  in  the  libel,  at  least  ao  &r  as 
referable  to  the  defenders'  oaths,  appears  to  be  embiaoed  in  the 
issue,  Finds  that  the  question  therein  put,  is  the  best  and  most 
comprehensive  form  in  which  the  reference  can  be  expressed, 
it  being  competent  to  the  pursuer  to  put  all  pertinent,  exphnt- 
tory,  and  special  questions  in  relation  thereto :  Therefore,  ap- 
points the  nunnte  to  be  corrected  in  terms  of  the  finding,  fuem 
primum, 

"  Note. — On  examining  the  summons,  it  appears  aomewhst 
diffuse,  and  not  very  well  calculated  to  be  the  baaia  of  a  gencnl 
reference,  but  if  the  issue  does  not  exhaust  it,  it  is  only  becaoK, 
possibly,  a  plea  of  fraud  might  hare  been  raised  under  the  sua- 
mons.  But,  of  course,  the  defenders  cannot  be  asked  to  depooe 
on  a  charge  of  fraud  against  themselves ;  at  the  same  time,  tbe 
charge  of  ^ud  is  very  vaguely  stated." 

The  pursuer  reclaimed,  maintaining  that  he  oiii^t 
not  to  be  confined  to  the  issue  merely,  but  that  he  was 
entitled  to  refer  the  whole  case  to  die  oath  of  the  de- 
fenders, as  expressed  in  the  minute  of  reference. 

The  defenders  answered — That  it  was  now  too  late 
to  refer  the  whole  case  to  their  oath,  particulariy,  (1.) 
after  an  issue  had  been  adjusted  to  try  the  really  dis- 
putable matter ;  and,  (2.)  after  a  jury  had  coDclusively 
found  in  their  favour.  The  only  matter,  therefore, 
which  was  competent  to  refer,  was  the  matter  in  the 
issue ;  for  to  refer  the  whole  case,  was  tantamount  to 
deprive  the  defenders  of  the  verdict  which  the  jury 
had  returned,  more  especially  as  the  minute  of  refer- 
ence proposed  to  refer  to  their  oath  even  something 
more  than  what  was  really  on  the  closed  record,  viz^ 
whether  it  was  the  understanding  that  Mr  Paul  was  to 
receive  the  two  sums  of  £300.  Besides,  it  was  im* 
possible  for  die  defenders  to  depone  as  to  what  under- 
standing the  pursuer  had  in  executing  the  agreement. 

Lord  Mackenzie. — It  was  not  right  that  the  porsuer  shooU 
be  confined  by  the  terms  of  the  issue.  He  ou^t  to  be  allowed 
to  refer  the  whole  cause;  for  there  were  many  things  wfaic^ 
might  not  be  proved  before  a  jury,  whi^  might  quite  easily  be 
proved  on  oath  of  the  party. 
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Lord  Gillies. — The  pursuer  is  surely  entitled  to  prore  by  the 
oaths  of  the  defenders  the  nature  of  the  agreement,  and  then 
the  understanding  on  which  it  was  entered  into.  There  is  nothing 
irreleTant  in  that. 

Lord  President  and  Lord  Corehouse  concurred. 

The  Court  altered  the  interlocutor,  and  ordained  the 
defenders  to  depone  in  terms  of  the  minute. 

Lord  Ordinary,  Cuninghame. — Act.  Dean  of  Faculty  (Hope), 

James  Anderson;  Wotherspoon and  Mack,  W.S.,  Agents Alt. 

H.  J.  Robertson;  Thomson  Paul,  W.S.,  Agent, — B.,  Clerk, — 
Jury  Clerks [G.D.F,] 


9ih  June  1838. 
First  Division. — (G.D.F.) 

No.  220. — Jambs  John  Fbaseb,  Pursuer^  v.  John 

DuGUiD,  Defender, 

Assignation — Title  to  Sue — Mandate — Process — An  agent  as- 
signed a  claim  which  he  had  against  a  client  for  Inisiness 
charges,  jfc,  to  a  third  party,  and  thereafter  an  action  was 
raised  in  his  own  name  for  payment.  An  objection  was  taken 
in  the  defences,  that  as  the  agent  was  not  retrocessed,  he  had 
no  title  to  sue  in  his  own  name.  After  this  the  agent  prO' 
duced  a  letter  from  the  assignee,  stating,  that  by  the  assigna' 
tion  he  had  power  to  raise  the  action  in  his  own  name,  or  in 
that  of  the  cedent,  and  he  had  followed  the  latter  course,  and 
besides  offered  to  sist  himself  "'  ^  porty — Held  that  the  ob- 
jection  was  competent^  obviated  in  this  manner,  and  the  right 
of  action  or  title  to  sue  sustained. 

The  pursuer,  on  2d  May  1835,  assigned  a  claim 
which,  he  alleged,  he  had  against  the  defender  for  ad- 
vances of  cash  and  professional  charges,  to  a  John 
Johnstone,  printer  in  Edinburgh,  amounting  to  the  sum 
of  £1100.    Johnstone,  as  assignee,  brought  an  action 
in  1836  against. Duguid  for  payment.     Subsequently, 
the  action  was  abandoned,  and  on  2d  February  1837, 
Johnstone  retrocessed  Eraser,  who  again  assigned  the 
claim,  of  the  same  date  as  the  retrocession,  to  Thomas 
Collingwood  Ker,  with  power  to  pursue  Duguid  for 
the  amount,  either  in  his  own  name,  or  in  that  of  Mr 
Fraser,  as  he  might  incline.   On  16th  November  1837, 
\a  action  was  raised  in  the  name  of  Fraser,  against 
Duguid,  concluding  ag^dnst  him  for  payment  of  £1403, 
Uleged  to  have  been  incurred  in  advances  of  cash  and 
n  business  charges,  and  obviously  comprehending  the 
9re vious  claim  of  £1 100.     With  the  summons  no  ac- 
counts were  lodged,  neither  was  there  produced  any 
'etrocession  by  Johnstone.     In  these  circumstances, 
Ouguid  pleaded  the  dilator j  that  the  action  ought  to  be 
lismissed,  in  respect  that  as  Fraser  had  produced  no 
etrocession,  he  was  divested,  and  had  no  title  to  sue. 
Thereafter,  the  deed  of  retrocession  by  Johnstone  in 
Eraser's  favour  was  produced,  as  well  as  the  assignation 
»y  Fraser  to  Ker,  of  date  the  2d  February  1837 ;  and,  to 
»bviate  any  objection  on  the  ground  that  the  action  had  ■ 
leen  raised  in  Fraser^s  name,  on  24th  February  1838, 
Cer  addressed  the  following  letter  to  the  pursuer : 

**  Dbab  Sul, — Understanding  from  your  clerk  that  the  de- 
2nder  in  the  above  cause  intends  to  take  an  oljection,  that  the 
ummons  is  not  raised  in  my  name,  I  beg  to  observe,  that  the 
ssignation  in  my  favour  authorises  me  to  institute  proceedings 
ither  in  my  own  name  or  yours.  The  latter  course  I  have 
dopted.  But  if  the  Lord  Ordinary  shall  be  of  opinion  that, 
csides  this  m^  written  concurrence,  I  ought  to  sist  myself  a 
arty  to  the  suit,  I  hereby  do  so,  and  remain,  yours  truly, 

"  Tuo.  C.  Ker," 


<i 


1th  March  1838. — The  Lord  Ordinary  having  heard  coun- 
sel for  the  parties,  Finds  that  the  pursuer  has  offered  at  the 
bar  to  sist  Mr  Ker  as  a  party  pursuer  to  the  action,  but  that 
this  does  not  obviate  the  first  preliminary  defence ;  therefore, 
sustains  said  defence,  dismisses  the  action,  and  decerns  :  Finds 
the  pursuer  liable  in  expenses,  appoints  an  account  thereof  to 
be  given  in,  and,  when  lodged,  remits  to  the  auditor  to  tax  and 
report." 

The  pursuer  reclaimed,  and  contended  that  Ker's 
offer  to  sist,  cured  any  error,  supposing  there  was  one, 
which  was  denied. 

The  defender  maintained,  That  Fraser  was  divested 
at  the  time  of  the  action,  and  so  it  was  incompetent 
for  him  to  bring  the  action  in  his  own  name  at  that 
time ;  and  that  it  was  equally  incompetent  to  attempt 
to  cure  the  defect  in  the  summons  by  an  offer  to  sist 
Ker,  in  consequence  of  the  letter.  The  pursuer's  coun- 
sel offered  to  sist  Ker  as  a  pursuer. 

At  advising, 

Lord  Mackenzie, — I  am  inclined  to  alter  the  interlocutor. 
The  assignation  is  only  for  £1 100 ;  now,  supposing  Fraser  was  in 
error  in  bringing  the  action  in  his  own  name  alone,  does  that 
warrant  a  dismissal  of  the  action  tn  toto  f  It  should  have  been 
quatified  to  the  extent  of  £300  at  all  events.  Now,  as  to  the 
balance,  viz.,  £1100,  contained  in  the  assignation,  Fraser  brings 
the  action  in  his  own  name,  and  Ker,  the  assignee,  comes  for- 
ward and  says,  I  brought  the  action  in  Fraser's  name,  but  be- 
sides, I  am  willing  to  sist  myself  as  a  pursuer.  Since  that  is 
the  case,  I  am  inclined  to  let  the  action  go  on  tn  toto. 

Lord  Corehouse I  have  the  same  opinion.  Ker  was  en- 
titled to  sue  in  Fraser's  name,  or  in  his  own.  Now,  if  he  give 
Fraser  a  mandate,  which  his  letter  amounts  to,  to  sue,  what 
possible  objection  can  there  be  if  he  sist  himself?  The  only  ob- 
jection which  could  have  existed,  would  have  been  one  as  to 
the  expenses,  viz.,  that  the  defender  might  not  be  put  to  the 
expense  of  defending  two  actions  for  the  same  claim ;  but  if 
the  assignee  come  forward  and  say,  you  the  cedent  gave  me 
authority  to  sue  in  my  own  name,  or  in  yours,  which  latter 
course  I  have  adopted,  there  is  no  need  to  sist  him,  as  we  have 
evidence  that  the  action  is  the  assignee's :  So  that  any  objec- 
tion as  to  the  probability  of  the  defender  being  subjected  to 
two  actions  flies  off;  so  I  can  have  no  doubt  that  the  interlo- 
cutor ought  to  be  altered. 

Lord  President  concurred. 

Lord  Gillies  absent. 

The  Court  aitered,  with  expenses. 

Authority  for  Pursuer. — Ersk.  Principles,  III.  5,  5. 

Lord  Ordinary,  Cockbum. — ^c^P.  Robertson;  J.  J.  Fraser, 
W.S.,  Agent, — Alt.  Hector;  John  Hunter,  W.S.,  Agent. -^ 
B.,  C/erA.— fG.D.F.] 


9th  June  1838. 
FiasT  Division. — (G.D.F.) 

No.  221.— RENNiEy  Pursuer^  v.  His  Cbeditobs, 

Defenders, 

Cessio—Statute  6  and  7  Will.  IV.  c  56— -Printing  Proof  on  Re- 
mit to  Sheriff  for  Examination  of  Debtor — Expenses — Process 
—  Where  the  pursuer  of  a  cessio  is  opposed  by  his  creditors,  and 
the  Court,  in  judging  whether  he  is  entitled  to  the  benefit  of  the 
process,  require  to  have  the  proof  before  them  which  had  been 
led  before  the  Sheriff  on  a  remit — Held  that  the  proof  must 
be  considered  as  the  proof  of  the  creditors;  and  such  being  the 
case,  that  the  expense  of  printing  it  ought,  in  the  fir U  instance, 
to  fall  upon  them. 

Rennie  having  pursued  a  cessio  in  this  Court,  under 
the  recent  Statute,  and  then  been  remitted  to  the  Sheriff* 
for  examination,  the  creditors  occupied  a  length  of  time 


486 


REPORTS  OF  CASES  DECIDED 


[June 


inexaminiDg  the  debtor;  and  the  evidence  extended  over 
a  great  number  of  folio  pages.  It  became  a  question, 
who  was  to  be  at  the  expense  of  printing  the  proof  ? 
The  pursuer  contended  that  the  creditors  ought  to  bear 
the  expense,  as  it  was  their  proof;  and  if  they  failed  to 
print  it,  he  was  entitled  to  get  decree  of  cession  just  as 
if  there  were  no  opposition.  The  creditors  contended 
that  the  expense  ought  to  be  laid  on  the  pursuer,  as  the 
case  could  not  proceed  without  the  Court  being  in 
possession  of  the  proof,  and  besides,  that  the  Act  did  not 
contemplate  printing,  but  merely  the  hearing  of  parties 
viva  voce  on  the  proof. 

Zord  PresidetU, — Then  he  will  get  decree  of  ceMsio^  as  being 
unopposed. 

Lord  Corehouse. — I  have  no  doubt  in  the  matter.  It  is  the 
creditors'  proof,  and  they  roust  print  it. 

Lord  Gillies  and  Lord  Mackenzie  concurred. 

The  Court  decerned  accordingly. 
Authority. — Taylor  o.  Creditors,  supra.  Vol.  IX.  p.  552. 
Act.  Pyper Alt,  Penney [G.D.F.J 


9M  June  1838. 
First  Division (G.D.F.) 

No.  222. — Dame  Sarah  Anstiicther  and  Manda- 
tory, Pursuers,  v.  Major  Robert  Anstruther, 
and  James  Remton,  his  Trustee,  Defenders* 

Poinding,  Real — Heritable — Trust — Title  to  Sue — A  lady,  who 
was  entitled  to  a  jointure  out  of  certain  lands,  had  her  infeft" 
ment  in  the  lands  challenged  in  an  action  of  reduction  of  the 
titles  by  the  proprietor  in  possession.  While  this  question  was 
sub  judice,  the  proprietor  had  executed  a  trust,  the  first  pW' 
pose  of  which  was  to  pay  the  annuity.  Shortly  brfore  a  deci- 
sion was  obtained  sustaining  the  titles,  and  consequently  the 
real  right  of  the  lady,  she  had  pursued  a  poinding  of  the 
ground  for  payment  of  her  annuity,  and  insisted  in  it  subse- 
quent to  the  decision  sustaining  the  titles — Held,  that  as  sA« 
had  a  title  by  infeftment  in  the  lands,  she  was  entitled  to  pur- 
sue  the  poinding  of  the  ground,  though  the  trust-deed  still 
subsisted,  and  she  was  in  possession  of  the  lands  through  the 
trustee. 

It  became  a  question  whether  Lady  Anstruther, 
who  was  entitled  to  a  jointure  out  of  the  lands  of 
Thirdpart,  belonging  to  Major  Anstruther,  had  a  good 
infeftmcnt  in  the  lands,  and  that  question  was  mooted 
in  a  depending  action  of  reduction.  Major  Anstruther 
had  previously  conveyed  the  lands  to  certain  trustees 
for  behoof  of  creditors,  and  the  first  purpose  of  the 
trust  was  to  pay  the  jointure*  The  titles  to  the  estate 
of  Thirdpart,  in  which  Lady  Anstruther^s  right  by  in- 
feflment  was  involved,  were  sustained  in  December 
1 837,  (supra,  p.  L33,)  in  the  action  of  reduction,  so  that 
it  was  admitted  in  this  case  that  she  had  a  real  right 
by  infeftment  in  the  lands.  Lady  Anstruther  had,  in 
March  1836,  brought  an  action  of  poinding  of  the 
ground  for  payment  of  her  jointure.  The  defenders 
appeared,  and  objected  that  she  could  not  carry  on  the 
action  of  poinding  of  the  ground,  seeing  that  as  the 
trust-deed  still  subsisted  for  payment  of  the  annuity, 
she  was  in  possession  of  the  lands  through  the  trustee, 
and  all  that  she  could  insist  in  was,  due  application 
of  the  rents  by  the  trustee ;  and  if  that  were  not  done, 
her  remedy  was  by  an  ordinary  action  against  the  trus- 
tee. It  was  explained  that  the  annuity  was  paid  up  to 
3 1st  January  1837. 


"  23J  February  1838 The  Lord  Ordinary  having  beard 

counsel  for  the  parties,  repels  the  defences;  decerns  againat  tb« 
defender  in  terras  of  the  Ub^l  of  poinding  the  ground  :  la<.  For 
the  sum  of  £500,  and  interest  thereof  from  3ist  January  1837, 
deducting  the  sum  of  £205.  5.  11.,  paid  to  account  on  30th 
May  1837,  and  £180  paid  to  account  on  17th  June  183?  :  2J, 
For  the  sum  of  £500,  and  interest  thereof  since  31st  July 
1837 :  Sd,  The  sum  of  £500,  and  interest  thereof  since  3Uc 
January  1838 :  Finds  the  pursuer  entitled  to  expenses ;  and  re- 
mits to  the  auditor  of  Court  to  tax  the  account  thereof,  and  to 
report." 

The  defenders  reclaimed.  Lady  Anstruther  ex- 
plained that  the  trust-deed  had  only  been  granted  for 
a  temporary  purpose,  while  her  character,  as  a  party 
having  a  real  right,  was  suhjudice. 

The  Court,  without  hearing  counsel  for  Lady  An- 
struther, and  in  respect  it  was  admitted  that  she  was 
a  real  creditor  by  infeftmeut,  adhered  to  the  interlo- 
cutor. 

Lord  Ordinary,  FuUerton.-^ilcf.   D.  M'Neill,   Buchanan; 

Thomson  Paul,  W.S.,  Agent Alt,  Penney;  Roy  and  Wood, 

W.S.,  Agents N.,  Clerk f  G.D.F.] 


dlhJune  1838. 
FiasT  DiYisioN (G.D.F.) 

No.  223. — Akn  Greio,  Advocator,  v.  William  Moricc, 

JRetpondent. 

Parent  and  Child— Bastard— .Paternity— Pi  oof — Aliment— 
Semiplena  Probatio — A  woman  was  allowed  to  give  her  oath  in 
supplement  in  an  action  for  the  aliment  of  a  baetturd,  where 
a  semiplena  had  been  found  by  the  Court :  the  oath  in  supple- 
ment directly  negatived  the  previous  proof  on  which  the  semi- 
plena  rested,  and  was  inconsistent  with  the  averments  on  record 
—  The  Court,  on  a  review  of  the  oath  in  supplement,  whole 
evidence,  and  circumstances  and  averments  on  record^  snsteined 
the  drfences,  and  assoilzied  the  drfender. 

The  advocator  had  brought  an  action  in  the  Inferior 
Court  against  the  respondent,  for  the  aliment  of  a  bas- 
tard child.  The  respondent  denied  the  paternity,  and 
the  Sheriff,  after  a  proof,  sustained  the  defenoes.  The 
material  element  which  appeared  to  have  weight  with 
his  Lordship,  was  the  fact  that  the  advocator  had  ju* 
dlcially  declared  before  two  kirk-sessions  that  another 
party  was  the  father.  In  an  advocation,  the  Court,  m/ 
stqn-a,  p.  206,  disregarded  this  conduct  of  the  advoca- 
tor, and  found  that  there  was  even  more  evidence  than 
what  amounted  to  a  semiplena  probatio,  and  allowed 
the  woman  to  give  her  oath  in  supplement.  The  pait 
of  the  evidence  on  which  the  Court  mainly  proceeded, 
was  the  deposition  of  Julia  WGwgjfx,  who  gave  such 
evidence  as  clearly  led  to  the  belief  that  intercourse 
had  taken  place,  on  a  particular  occasion,  in  a  field 
near  a  planting,  and  also  in  a  bam.  On  giving  her 
oath  in  supplement,  the  advocator,  though  she  deponed 
affirmatiii  as  to  the  fact  of  connexion,  expresdy  ne- 
gatived the  evidence  of  McGregor,  and  besides  varied 
from  her  own  averments  on  record  as  to  the  period 
of  connexion. 

The  record,  as  made  up  in  the  Inferior  Court,  was 
very  defective,  and  not  sufficiently  pointed  in  the  aver- 
ments ;  and  in  framing  additional  reasons  of  advocation, 
besides  adverting,  to  certain  defects,  an  averment  was 
introduced  in  regard  to  tlie  occasion  in  the  bam,  de- 
poned to  by  M*Gregor.  This  was,  however,  put  on 
record  after  the  first  proof  had  been  led. 


1 838.  J 


IN  THE  COURT  OF  SESSION,  &c. 
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"  lOM  March  1838 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties,  sustains  the  reasons  of  advocation  ;  ad- 
vocates the  cause;  finds  it  proved  that  the  defender  is  the 
father  of  the  pursuer's  child,  therefore  decerns  in  terms  of  the 
conclusions  of  the  libel :  Finds  the  advocator  entitled  to  ex- 
penses, both  in  this  and  the  Inferior  Court ;  appoints  an  ac- 
count thereof  to  be  given  in,  and,  when  lodged,  remits  the  same 
to  tax  and  to  report. 

**  Note. — The  interlocutor  of  the  Court  fixes  that  the  for- 
mer proof  was  not,  as  the  Lord  Ordinary  held  it  to  be,  alto- 
gether worthless,  but  that  it  was  only  so  deficient  as  that  the 
tleficiency  might  be  supplied  by  the  pursuer*B  oath.  She  has 
sworn  positively  to  the  principal  fact,  and,  in  this  situation,  the 
Lord  Ordinary  does  not  conceive  himself  at  liberty  to  proceed, 
as  the  defender  wished,  on  his  former  opinion  of  the  original 
proof," 

Morice  reclaimed.  After  hearing  parties  on  the  im- 
port of  the  oath  in  supplement, 

Lord  President, — I  do  not  believe  one  word  which  has  been 
deponed  to  by  the  woman. 

Lord  MaekgHxie 1  have  the  same  opinion  on  this  case  as 

I  expressed  in  the  case  last  week  (of  M'Naughton  v.  Glass, 
supra,  p.  483).  When  this  case  was  last  before  us,  we  all  con- 
sidered that  the  evidence  amounted  to  more  than  a  semiplena, 
and  I  am  still  of  that  opinion ;  but  now  we  see  from  the  oath 
in  supplement,  that  the  material  evidence  we  went  on,  viz., 
that  of  Julia  M'Gregor,  is  completely  negatived  by  the  advoca- 
tor herself.  The  case  has  completely  failed,  and  I  would  just 
say,  aa  I  said  in  M*Naughton  r.  Glass,  that  if  we  had  had  the 
circumstances  before  us  at  advising  previously,  which  we  have 
now,  I  never  could  have  found  a  BemipUna,  for  it  appears  to  me 
that  the  whole  story  is  fiilse ;  and  if  we  had  suspected  at  the 
time  that  Julia  M'Gregor  was  fibbing,  we  would  have  dismissed 
the  case.  The  Lord  Ordinary,  it  now  appears,  was  quite  right, 
in  the  first  instance,  in  the  view  of  the  case  as  it  stood  at  first ; 
but  be  appears  to  have  paid  too  great  deference  to  our  judg- 
ment altering  his  previous  one,  and  has  decided  contrary  to  his 
own  impression. 

Lord  Corehouse, — I  never  saw  a  clearer  case.  Though  I 
previously  was  for  allowing  the  oath  in  supplement,  I  had  my 
doubts  of  this  case,  in  consequence  of  the  conduct  of  the  party 
in  going  to  the  kirk-sessions  and  charging  another  as  the  father; 
but  I  thought  we  should  get  at  the  truth,  when  the  oath  came 
to  be  reported.  Her  averments  on  the  record  are  quite  in- 
consistent with  the  evidence  ;  and  indeed,  the  evidence  on  oath 
of  the  advocator  directly  cuts  down  that  of  Julia  M'Gregor,  on 
which  we  previously  relied.  If  we  had  been  considering  the 
facts  now,  and  had  been  asked,  whether  we  should  find  a  Mmt- 
pUna  probaiio  for  the  advocator,  I  think  we  should  much 
rather,  on  the  evidence  before  us,  have  found  a  semipUna  for 
Julia  M'Gregor.  As  to  the  scene  in  the  barn,  M'Gregor  con- 
tradicts the  advocator,  and  she  again  expressly  contradicts 
M'Gregor  as  to  the  scene  in  the  planting.  In  regard  to  the 
barn  occasion,  no  averment  was  put  on  record  in  the  Inferior 
Court,  and  it  has  only  got  into  the  record  after  the  first  proof 
was  led,  so  I  cannot  pay  any  attention  to  it.  But  the  whole 
appears  a  complete  farce  from  beginning  to  end. 

Lord  GillUs  absent. 

Lord  President  concurred. 

The  Court  accordingly  altered  the  Lord  Ordinary's 
interlocutor  sustained  the  defences,  &c. 

Lord  Ordinary,  Cockburn Act.  H.  G.  Bell;  D.  Ogilvy, 

W.S.,  AgeKt AH.  D.  M'Neill,  Cook;  J.  P.  Bertram,  W.S., 

Agent B.,  CUrk [G.D.F.] 


dihJune  1838. 
Second  Division (J.D.M.) 

No.  224. — Robert  Scott,  Suspender^  v.  Robert 
KiLGOUR  Thom,  Charger. 

Process — Bill- Chamber — Caution —  Where  a  bill  of  suspension 
was  presented  without  caution,  and  the  Lord  Ordinary  pasted 
the  bill  on  caution,  in  respect  the  suspender  intimated  that  he 
was  willing  to  find  caution — T^e  Court,  in  refusing  the  bill  on 
the  merits,  intimated,  that  in  time  coming,  the  order  of  Court, 
IQth  December  1834,  which  directs,  that  where  a  bill  of  suspen- 
sion is  presented  without  caution,  it  shall  either  be  passed  with* 
out  caution  or  rrfused,  will  be  aforced. 

In  this  case  a  bill  of  suspension  was  presented, 
without  caution  or  consignation,  against  a  charge  for 
payment  of  the  pro  indiviso  half  of  a  sum  of  £30,  as 
rent  of  a  possession  in  Peterhead,  held  by  the  suspen- 
der as  tenant.  Over  the  subjects  a  bond  had  been 
granted  by  the  late  proprietor  in  favour  of  a  Mr  Ar- 
buthnot,  and  a  party  in  whose  right  the  charger  now 
stands.  The  debtor  having  died,  the  charger  proceed- 
ed to  complete  his  title  to  the  pro  indiviso  half  of  the 
sum  in  the  bond  to  which  he  had  right,  and  afterwards 
brought  an  action  of  maills  and  duties  before  the  Su- 
preme Court  against  the  tenants.  The  suspender 
lodged  no  defences  to  this  action,  and  the  charger 
having  obtained  a  decree,  gave  the  suspender  a  charge 
of  horning  on  it,  on  which  he  presented  the  present 
bill  of  suspension,  on  the  ground  that  he  had  taken  his 
possession  from  Mr  Arbuthnot, — that  Arbuthnot  would 
not  consent  to  his  paying  to  the  charger, — and  that  a 
multiplepoinding  had  accordingly  been  raised  in  the 
SherifiT- Court  to  determine  who  should  receive  the  rent 
due  by  the  suspender.  Answers  were  lodged,  in  which 
it  was  denied  that  Arbuthnot  had  interpelled  the  sus- 
pender from  paying  to  the  charger ;  and  it  was  main- 
tained, that  the  multiplepoinding  in  the  Inferior  Court 
was  therefore  incompetent ;  but  that,  supposing  that 
the  suspender  was  in  danger  of  being  forced  to  make 
double  payment,  he  ought  to  have  stated  defences  to 
the  action  of  maills  and  duties  on  that  ground,  and  to 
have  brought  his  multiplepoinding  before  the  Court  of 
Session,  where  the  actions  would  have  been  conjoined, 
and  the  rights  of  parties  discussed  in  the  conjoined 
processes:  (Reference  was  nuide  to  Beveridge's  Forms 
of  Process,  p.  405,  and  the  case  of  Somervil,  21st  De** 
cember  1739  ;  Kilk.,  p.  413.) 

"  Uth  May  1836 The  Lord  Ordinary  having  advised  this 

bill,  with  the  answers  and  productions,  and  the  suspender  having 
intimated  that  he  is  willing  to  find  caution,  if  found  requisite  by 
the  Lord  Ordinary,  on  caution  passes  the  bill." 

The  charger  reclaimed,  and  prayed  their  Lordships 

"  to  recal  the  above  interlocutor,  and  to  remit  to  the  Lord  Or- 
dinary to  refuse  the  bill  of  suspension,  and  to  find  the  charger 
entitled  to  expenses ;  or  to  do  otherwise  in  the  premises  as  to 
your  Lordships  shall  seem  proper.'* 

On  advising,  an  objection  was  stated  to  the  interlo- 
cutor of  the  Lord  Ordinary  in  point  of  form ;  because 
when  a  bill  is  presented  without  caution  or  consigna- 
tion, it  must  be  passed  or  refused,  in  terms  of  the  Regu- 
lation of  Court,  18th  December  1834. — Sharpe  v.  Kin- 
caid,  2 1  St  January  1838. 

Lord  Justice- Clerk I  would  refuse  the  bill  on  the  merits. 

Lord  Meadowbanh. — I  would  rather  have  the  Regulation  of 
Court  obeyed,  than  go  on  the  merits. 
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Lord  Glenlee The  prayer  of  the  reclaiming  note  does  not 

allude  to  the  point  of  form. 

Lord  Justice^  Clerk I  do  not  differ  from  Lord  Meadowbank's 

view;  and  we  shall  take  care  that  the  Regulation  shall  be  obeyed 
in  all  time  coming. 

Their  Lordships  remitted  to  the  Lord  Ordinary  to 
refuse  the  bill.* 

Lord  Ordinary,  Jeffrey Act.  Moir;  HughHandyside,W.S., 

Agent Alt,  A.  M'Neill;  James  Taylor,  S.S.C.,  Agent — 

[J.D.M.1  

No.  225. — *Sharfe  v.  Kincaib. 
The  following  is  the  regulation  of  Court  referred  to 
in  the  foregoing  case,  and  in  the  case  of  Sharpe  v.  Kin- 
caid,  which  was  decided  on  21st  January  1838.   It  was 
posted  in  the  Bill- Chamber  on  18th  December  1834: 

**  The  Court  understanding  that  it  has  been  the  practice  tn 
the  Bill-Chamber  to  pass  bills  of  suspension  upon  caution  only, 
when  they  had  been  presented  without  caudon ;  and  being  of 
opinion  that  that  practice  is  not  sanctioned  by  any  Act  of 
Sederunt  or  other  authority,  and  ought  not  to  be  continued, 
have  determined  that  in  future,  when  a  bill  is  presented  with- 
out caution,  it  shall  either  be  passed  without  or  refused,  and 
have  directed  that  a  notice  to  that  effect  shall  be  put  up  in  the 
BiU- Chamber." 

Sharpe  presented  a  bill  of  suspension  of  a  charge  by 
Kincaid,  without  caution  or  consignation.  The  Lord 
Ordinary,  on  the  11th  January  last,  without  ordering 
answers,  ^<  having  considered  this  bill,  which  is  pre- 
sented without  caution,"  refused  the  same. 

Sharpe  then  presented  another  bill,  but  with  an  offer 
of  caution.  This  was  likewise  refused  de  piano,  on  the 
13th, — his  Lordship  stating  in  a  note,  that  '<  a  former 
bill,  upon  the  same  ground,  having  been  refused,  not 
merely  because  presented  without  caution,  but  also  on 
the  merits,  the  Lord  Ordinary  considers  this  as  a  se- 
cond bill,  which  is  conceived  to  be  incompetent  within 
three  days  of  the  sitting  down  of  the  Court." 

Sharpe  reclaimed  against  both  interlocutors. 

On  the  Court  proposing  to  remit  to  the  Lord  Ordi- 
nary to  order  the  first  bill  to  be  answered,  a  question 
arose  as  to  the  competency,  under  the  Bill-Chamber 
notice  above  quoted,  of  an  offer  of  caution  being  made 
at  the  bar,  with  reference  to  a  bill  which  had  been  pre- 
sented without  caution. 

Their  Lordships  remitted  to  the  Lord  Ordinary  to 
order  the  first  bill  to  be  answered  as  upon  caution. 


\2ihJune  1838. 
First  Division.— (G.D.F.) 

No.  226. — Dame  Sarah  Anstbutheb,  Nominal 
Raiser,  v,  D.  M.  Adamson,  &c..  Objectors  in  Mtdti" 
plepoinding  at  the  instance  of  the  Tenants  of  Third" 
part. 

Process — Summons — Competency — Multiplepoinding — A  mul- 
tiplepoinding  was  raued  in  the  names  of  certain  tenants,  who 
were  desirous  of  paging  their  rents  to  the  parties  entitled  there^ ' 
to,    Wlien  the  summons  passed  the  Signet,  and  was  intimated  to 
the  common  debtor  and  defender,  it  was  blank  in  the  names  of 
A.  B,  and  C,  who  were  tenants,  the  representatives  of  one  of 
the  tenants  deeeaud,  but  the  blank  thereafter  was  filled  in  with 
their  names.     It  still,  however,  was  blank  in  the  name  of  the 
eldest  son,  to  whom  the  right  to  the  lease  fell  on  the  fathers 
death — Held  that  these  errors  were  fatal  informalities,  and 
summons  dismissed, 

A  summons  of  multiplepoinding  was  raised  by  Lady 


Anstruther  in  December  1837,  in  the  names  of  certain 
individuals,  tenants  of  the  lands  of  Thirdpart,  at  pre« 
sent  held  by  the  trustee  of  Major  Anstruther  the  pro- 
prietor, stating  that  they  were  willing  to  pay  certain 
rents  to  the  parties  who  should  be  found  entitled  to 
them  in  the  course  of  the  discussion.  The  summons 
was  intimated  to  the  family  of  a  Mr  Adamson,  a  tenant 
who  had  deceased,  as  representing  him,  but  the  eldest 
son  of  Adamson,  who  lived  at  Plymouth,  and  to  whom 
the  right  of  the  lease  fell,  was  not  made  a  party.  When 
the  summons  passed  the  Signet,  it  was  blank  in  tlie 
names  of  the  whole  members  of  the  family  who  repre- 
sented old  Adamson,  and  of  the  eldest  son,  and  it  con- 
tinued in  this  state  blank  in  the  name  of  these  parties  as 
nominal  raisers,  when  it  was  intimated  and  served  on 
the  trustee  of  the  common  debtor,  and  on  the  defenders. 
The  names  of  the  Adamsons  were  not  filled  into  the 
summons  till  it  had  passed  the  Signet  and  been  inti- 
mated, and  even  then  the  name  of  the  eldest  son  was  not 
inserted.  In  these  circumstances  the  Adamsons  objected 
— (1.)  That  the  summons,  in  so  far  as  regards  the  ob- 
jectors, is  irregular  and  inept,  inasmuch  dA,  first,  their 
names  were  not  in  the  libel  when  sigpeted ;  and,  second, 
the  other  defender,  and  more  especially  the  common 
debtor's  trustee,  have  not  been  called  in  an  action  of 
which  the  objectors  are  stated  to  be  nominal  raisers : 
(2.)  That  Lieutenant  John  Adamson  ought  to  have 
been  called  as  the  proper  representative  of  his  father  in 
this  action,  if  not  alone,  at  least  along  with  the  objec- 
tors. 

The  Lord  Ordinary  sustained  the  objections ;  and 
the  Court,  on  a  reclaiming  note  at  Lady  Anstruther's 
instance,  adhered. 

Lord  Ordinary,  FuUerton. — For  Ladg  Anstruther^  Buchanan, 
W.  Bell;  Thomson  Paul,  W.8.,  Agent,^Alt,  D.  M*Ncill;  D. 
M.  Adamson,  S,S.C.»  Agent,^!^.^  Clerk |,G.D.F.] 


ISth  June  1838. 
First  Division (G.D.F.) 

No.  227. — Thomas  Drtsdale,  Suspender^  o.  James 

Johnstone,  Charger. 

Stamp — Revenue — Process — Cautionary  Ohligation — Septen- 
nial  Limitation — //  is  pars  judids,  at  ang  stage  of  a  cause,  to 
notice  an  objection  arising  on  the  stassp  laws,  on  ang  of  the  do- 
cuments  founded  on  in  process. 

This  was  a  question,  whether  personal  knowledge  on 
the  part  of  a  payee  in  a  bond,  of  a  letter  freeing  a  party 
in  the  bond,  was  sufficient  to  bring  the  case  within  the 
septennial  limitation  in  a  question  with  the  obligee.  It 
was  mentioned  at  the  bar,  that  there  was  some  doabt 
as  to  whether  the  letter  of  relief  should  not  have  been 
stamped;  whereupon  the  Court  refused  to  proceed, 
and  superseded  the  case  till  the  point  should  be  deter- 
mined. 

Lord  Ordinary,  Cockbum — Act,  Dean  of  Facnlty  (Hope), 
Sandford ;  M'Intosh  and  Grenraiell,  Agents.  —  AU,  Ivory, 
Milne;  Greig  and  Morton,  W.S.,  Agents,  —  N.,  Clerk, ^ 
FG.D.F.J 


1838.] 


IN  THE  COURT  OF  SESSION,  &e. 
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I4ih  June  1838. 
First  Division (G.D.F.) 

No.  228. — Mb8  Knioht  or  Clyde  and  Husband, 
Petitioners,  v.  Andrew  Straghan,  Respondent, 

Poors*  Roll — Process — Circumstanees  in  which  a  party  was 
found  entitled  to  the  benefit  of  the  poors*  roU,  who  had  about 
£40  a-year^  derived  from  the  profits  made  by  house  painting 
and  selling  tobacco ;  the  amount  of  revenue  entirely  depend" 
ing  on  the  applicant's  state  of  health,  which  was  alleged  to  be 
extremely  precarious. 

The  petitioners  applied  for  the  benefit  of  the  poors' 
roll,  with  a  view  to  prosecute  a  claim  arising  out  of  the 
succession  of  a  relative  of  Mrs  Clyde.  The  case  was  re- 
mitted to  the  lawyers  and  agents  for  the  poor,  who  re- 
ported SLprobabilis  causa  liHgandi,  On  the  motion  for 
finding  the  parties  entitled  to  the  benefit  of  the  poors' 
roll,  it  was  objected,  that  the  petitioners  were  not  in  a 
situation  entitling  them  to  be  put  upon  the  poors'  roll. 
It  appeared  from  the  declaration,  that  the  husband  was 
a  tobacconist  in  the  Overgate  of  Dundee,  and  that,  in 
addition,  he  employed  himself  as  a  house  painter,  both 
of  which  trades  were  carried  on  by  credit.  The  pro- 
fits from  both  sources  were  estimated  at  about  £40 
a-year;  but  it  was  alleged  that  the  husband  was  in 
such  a  state  of  health,  that  for  six  months  together  he 
was  disabled  from  attending  to  trade,  in  consequence 
of  which  his  profits  were  extremely  precarious.  It 
was  further  stated,  that  his  household  property  was 
valued  at  £30,  and  that  he  had  given  no  account  of  his 
book  debts,  of  which,  it  appeared,  there  were  several, 
neither  had  he  sufficiently  accounted  for  his  stock  in 
trade. 

The  Court,  chiefly  moved  by  the  unhealthineffi  of 
the  occupation  of  house  painting,  and  its  being,  in  con- 
sequence, a  very  precarious  trade,  and  by  the  state  of 
the  applicant's  health,  admitted  the  petitioners  to  the 
benefit  of  the  poors'  roll. 

Act.  Henderson;  Fleming  and  Johnston,  W.S.,  Agents, — Alt. 
P>itton  ;  Andrew  Ferguson,  S.S.C.,  Agent. — N.,  Clerk. — 
[G.D.F.] 


lAth  June  1838. 
First  Division. — (G.D.F.) 

No.  229- — Rebecca  Paterson  and  John  Burns, 
Suspendersy  v.  Oliver  and  Botd,  Respondents. 

Expenses — Landlord  and  Tenant — A  vacant  shed  or  area  was 
occupied,  rent  free,  for  many  years  by  the  tenant  of  an  adjoining 
house :  The  proprietor  of  the  house  at  last  claimed  the  area, 
and  in  drawing  the  rent  of  the  house,  tendered  a  receipt  so 
worded  as  to  imply  that  he  was  the  landlord  of  the  area.  The 
occupier  offered  to  pay  the  rent  of  the  house,  but  declined  to 
take  a  receipt  acknowledging  the  party  as  the  landlord  of  the 
area,  whereupon  he  brought  a  process  of  ejectment  before- 
the  Sheriff',  and  subsequently  a  process  of  sequestration  before 
the  BaiUes,  against  the  occupier,  who  still  refused  to  take 
the  receipt  in  the  terms  proposed.  Sequestration  was  awarded 
at  the  supposed  landlord's  instance,  but  in  the  process  effect' 
ment  the  Sheriff  assoilzied  the  possessor.  In  the  couru  of 
discussing  a  passed  bill  of  suspension  at  the  instance  of  the 
occupier,  on  the  deliverance  on  the  petition  for  sequestration 
—  Circumstances  in  which  found,  that  the  party  claiming  as 
landlord  had  truly  no  such  character^  ana  that  the  occvpter 
of  the  area  had  proper^  refused  to  take  this  receipt,  which 
would  have  compromised  the  question  of  right  in  the  process 
of  ejectment,— consequently  the  letters  found  orderly  proceeded, 
and  the  occupier  held  entitled  to  expenses. 


Mrs  Paterson  and  her  late  husband  were  teoants 
under  the  late  Mr  Steele,  of  a  dwelling-house  and 
work-shop,  situated  in  a  back  area  on  the  north  side 
of  the  street  called  the  Cowgate.  In  front  of  this 
dwelling  there  was  a  vacant  piece  of  ground,  which, 
previous  to  1805,  had  been  built  upon,  and  was  occu- 
pied by  a  tenement  called  Easton's  Lsmd,  but,  in  1805, 
it  had  been  pulled  down  by  order  of  the  Dean  of  Guild, 
in  consequence  of  being  ruinous.  Mrs  Paterson  and 
her  husband  had,  eighteen  or  twenty  years  ago,  erected 
on  this  vacant  area  a  shed  or  furniture  ware-room,  and 
continued  to  possess  it  unmolested  till  very  recently 
The  respondents,  in  1833,  acquired  right  to  the  pro- 
perty of  Steele  from  his  trustees,  the  disposition  by 
them  conveying  to  the  respondents  the  dwelling-house 
and  work-shop  in  the  back  area,  occupied  by  the  sus- 
penders, and  likewise  the  second  flat,  or  flat  described 
<<  as  above  the  shops"  of  the  tenement  which  originally 
stood  on  the  front  area.  It  appeared  that  the  shed 
which  the  suspenders  had  erected,  stood  on  a  portion 
of  the  area  of  Easton's  tenement,  and  on  the  spot  which 
had  formed  the  ground  floor  to  the  <<  flat  above  the 
shops"  so  conveyed  to  the  respondents,  and  which,  as 
stated,  had  been  pulled  down  in  1805.  For  this  shed 
the  suspenders  stated  that  they  never  paid  rent  to  Mr 
Steele,  he  having  no  right  to  the  vacant  area. 

At  Martinmas  1833,  the  respondents,  on  receiving 
the  rent  then  due  by  the  suspenders  for  the  house  and 
shop  in  the  back  area,  introduced  into  the  receipt  ex- 
pressions which  Inferred  that  the  respondents  were 
proprietors  of  the  tenement  on  which  the  shed  had  been 
built.  The  receipt  was  taken  by  the  suspenders  un- 
objected to  at  the  time,  and  the  reason  for  not  com-* 
plaining  was  stated  to  be,  that  the  woman  Paterson,  to 
whom  it  had  been  given,  could  neither  read  nor  writer 
Thereafter  the  respondents  proposed,  as  proprietors, 
to  charge  rent  for  the  shed,  but  the  suspenders  denied 
that  the  respondents  were  proprietors,  and  refused  to 
pay  any  rent.  A  process  of  ejectment,  which  was  re- 
sisted, was  then  brought,  to  remove  the  suspenders 
from  the  whole  premises, — the  respondents  founding, 
inter  alia^  on  the  receipt  which  the  suspenders  had 
taken  on  payment  of  the  rent,  as  necessarily  admitting 
that  the  respondents  were  proprietors.  In  the  course 
of  this  process  the  suspenders  produced  a  letter  of  old 
Steele  in  1821,  demanding  from  them  repayment  of 
cess  which  he  had  paid  for  the  shed  in  question,  and 
designating  it  as  the  shop  of  the  8u^>ender8.  The  sus- 
penders founded  on  this  as  evidence,  to  show  that 
Steele  had  no  right  to  the  vacant  area. 

On  22d  May  1834,  when  the  rent  (of  £8)  fell  due, 
and  while  the  process  of  ejectment  still  depended,  the 
respondents  proposed  to  give  the  suspenders  a  re- 
ceipt in  the  same  terms  as  the  previous  one.  This  the 
suspenders  refused  to  take,  but  expressed  their  readi- 
ness to  pay  the  then  rent  for  the  premises  in  the  back 
area,  on  such  a  receipt  as  should  not  compromise  the 
question  of  right.  A  process  of  sequestration  being 
threatened,  the  suspenders  by  their  agent,  Mr  Crombie, 
S.S.C9  renewed  the  ofibr  to  pay,  on  a  proper  receipt. 
No  answer  was  however  returned  to  this  letter.  The 
respondents  then,  setting  themselves  forth  as  proprie- 
tors of  the  whole  premises  in  the  back  and  front  areas, 
presented  a  petition  to  the  Bailies  of  Edinburgh,  pray- 
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ing  fbr  sequestration  of  the  effects  of  the  suspenders, — 
Bums  being  occupier  of  part  of  the  furniture  ware- 
room.  In  this  process  the  suspenders  stated,  that  they 
had  always  been  willing  to  pay  on  a  proper  receipt, 
but  they  objected  to  being  found  liable  in  the  expense 
of  the  sequestration,  on  the  ground  that  the  respondents 
were  not  entitled  to  refuse  a  receipt  in  the  terms  asked 
by  the  suspenders.  The  Bailies,  in  October  1835,  de- 
cerned in  favour  of  the  respondents,  and  subjected  the 
suspenders  in  expenses;  and  the  Sheriff,  in  the  ejectment, 
assoilsied  the  suspenders,  and  found  the  respondents 
liable  in  expenses.  This  interlocutor  became  final. 
Against  the  decision  of  the  Bailies  a  bill  of  suspension 
was  refused  by  Lord  Balgray.  A  second  bill  was  pre- 
sented, and  passed  by  Lord  Medwyn,  principally  on  the 
ground  that  the  terms  of  the  receipt  were  objectionable 
in  the  circumstances,  and  that  the  respondents  ought  to 
have  answered  Mr  Crombie's  letter,  and  offered  such  a 
receipt  as  should  not  have  prejudiced  the  matter  of 
right. 

The  suspenders  pleaded — That  the  respondents  had 
no  title  to  pursue  a  sequestration  quoad  the  shed,  and 
that  they  properly  refused  to  sign  the  receipt  presented 
to  them,  in  respect,  if  they  had  done  so,  they  would 
have  compromised  the  question  of  right  then  depending 
before  the  Sheriff. 

The  respondents,  in  evidence  that  the  area  entirely 
belonged  to  Steele,  averred  that  Steele  had  ejected 
several  parties  from  it  who  had  made  erections  thereon, 
and  that  Mrs  Paterson  and  her  husband  had  taken  the 
back  premises  and  the  area  in  front,  with  the  sheds 
which  the  intruders  had  built,  at  a  certain  rent,  which 
was  to  lie  abated,  provided  Easton's  land  were  rebuilt 
and  the  sheds  removed ;  and  besides  that,  the  Pater- 
sons  had  pursued  an  ejectment  against  a  party  to  whom 
a  part  of  the  shed  in  question  had  been  sublet  by  them, 
and  in  that  process  had  stated  that  they  held  under 
Steele.  These  averments  were  denied,  and  in  explan- 
ation it  was  stated,  that  the  parties  to  whom  these 
ejectments  applied,  had  improperly  built,  not  on  the 
area  of  Easton's  land,  but  in  the  court  or  area  belong- 
ing to  Steele,  in  the  immediate  front  of  the  tenement 
belonging  to  him,  near  which  the  suspenders  had  their 
dwelling. 

Oliver  and  Boyd  never  had  any  proper  title  to  the 
area  in  question,  on  which  the  suspenders'  shed  was 
erected,  but  they  subsequently  obtained  a  disposition 
thereto,  and  they  thereupon  obtained  a  decree  of  de- 
cbirator,  in  virtue  of  which  it  was  found  that  the  area 
belonged  to  them.  These  latter  particulars  were,  how- 
ever, only  disclosed  after  the  case  came  into  the  Court 
of  Session. 


<« 


ISth  February  1838 — The  Lord  Oi^inary  having  heard 
parties'  procurators,  and  considered  the  process, — Finds  that, 
in  the  circumstances  of  thb  case,  as  established  by  the  written 
documents  now  produced,  the  suspenders  had  no  right  to  ob- 
ject to  the  terms  of  the  receipt  proposed  to  be  granted  by  the 
respondents  for  the  half-year's  rent  due  at  Whitsunday  1834, 
and  consequently,  were  justly  found  liable  in  the  expenses  of 
the  process  of  sequestration  :  Therefore  repels  the  reasons  of 
suspension,  recals  the  interdict :  Finds  the  letters  orderly  pro- 
ceeded, and  decerns :  Finds  the  suspenders  liable  in  expenses, 
and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed 
by  the  auditor. 

*•  Aa^c— The  process  of  sequestration  was  brought  against 


the  suspenders  for  the  pajrment  of  the  half-year's  rent  due  it 
Whitsunday  1834,  of  certain  premises  occupied  by  the  suspen- 
ders, under  a  lease  from  the  authors  of  the  respondents.  The 
suspenders  did  not  deny  their  liability  for  the  full  amouDt  of  the 
rent,  but  objected  to  the  terms  of  the  receipt  proposed  to  be 
granted,  on  the  ground  that  it  seemed  to  imply  an  acknowled;* 
ment  of  the  respondents'  right  to  what  was  called  a  fftrDiture 
warehouse ;  which,  as  they  maintained,  formed  no  part  of  the 
premises  held  by  them  from  the  respondents.  The  Inferior 
Court  gave  judgment  against  the  suspenders,  with  expentei. 
The  rent  which  had  been  consigned  was  paid  to  the  respon- 
dents. But  the  defenders  have,  in  the  form  of  a  suspension  sod 
interdict  against  the  execution  of  the  decree  for  the  expenses, 
amounting  to  £5  or  £6,  raised  this  new  litigation,  the  whole 
merits  of  which  depend  upon  the  question,  how  fax  they,  tfae 
suspenders,  were  warranted  in  objecting  to  the  terms  of  the  re- 
ceipt. Upon  considering  the  written  evidence  now  in  process, 
the  Lord  Ordinary  has  no  doubt  that  their  objection  wss  un- 
warranted, and  that  they  were  in  mala  fide  in  urging  it. 

"  It  appears  that  Andrew  Steele,  the  author  of  the  refpon* 
dents,  was  proprietor  of  a  dwelling-house  and  work-shop  neir 
the  foot  of  the  Cowgate,  and  also  of  the  first  story  of  an  sdjoin- 
ing  tenement,  called  Easton  or  Easter  Land.  In  the  year  1805, 
this  Easton  or  Easter  Land  was  taken  down,  but  there  ii  do 
doubt  that  Mr  Steele,  in  virtue  of  his  right  of  property  io  the 
said  tenement,  asserted  his  right  or  interest  to  a  certain  exteot 
in  the  area;  for  in  1817,  he  obtained  decree  of  removing  against 
persons  of  the  name  of  Souter  and  M'Diarmid,  who  had  iotruded 
on  the  vacant  area.  In  1819,  Mr  Steele  let  to  Thomas  Pato-- 
son,  the  husband  of  the  suspender,  the  house  and  work-shop  at 
a  rent  of  £26 ;  and  it  would  appear,  that  at  the  same  tine, 
Paterson  the  lessee  was  allowed,  by  sufferance  from  Mr  Steele, 
to  occupy  the  vacant  area  of  Enston  or  Easter  Tenement,  by 
building  a  shed,  or  what  was  called  a  furniture  warehouse,  there- 
on. That  the  right  of  occupying  this  shed  or  furniture  ware- 
house, was  derived  from  Mr  Steele,  is  established  both  by  the 
correspondence  between  Mr  Steele  and  the  trustees  for  Pater- 
son's  creditors  in  1826,  respecting  the  right  of  the  Utter  to  sell 
the  materials  of  the  shed,  and  still  more  clearly  by  certain  pro- 
ceedings which  took  place  in  the  year  1830,  at  the  instance  of 
the  present  suspender,  Mrs  Paterson,  for  the  purpose  of  ejecting 
and  removing  a  person  of  the  name  of  Porter  from  a  part  of  ibis 
shed  or  warehouse  which  had  been  subset  to  him.  In  the  re- 
vised answers  given  in  by  her  in  that  process,  she  expresi»]y 
states  that  Mr  Steele  having  brought  an  actiou  of  rv-inoving 
against  a  person  of  the  name  of  M*Diarmid,  '  got  M'Diannid 
out,  and  gave  the  pursuers  possession,  and  she  has  ever  since 
paid  the  stipulated  rent  to  Mr  Steele,  and  continued  his  tenant.' 
After  Mr  Steele's  death,  the  premises  were  again  let  to  the  sus- 
penders by  his  trustees,  from  Whitsunday  18S3  to  Whitsonday 
1834.  The  missives  which  passed  between  the  agents  of  tbe 
trustees,  and  the  suspender  Mr  Burns,  carrying  on  bttsin<rsi 
with  the  other  suspender  Paterson,  and  occupying  the  premises 
along  and  with  her,  describes  the  subject  let  as  the  premises 
you  fthe  suspenders)  at  present  possess  in  the  Cowgate,  and  it 
is  quite  clear  from  certain  passages  regarding  repairs,  that  the 
subject  let  was  understood  to  include  the  shed  or  furniture 
^varehouse.  The  first  half-year's  rent  under  the  missives,  was 
due  at  Martinmas  1833,  and  the  receipt  granted  for  it  by  the  re- 
spondents, who  had  purchased  the  premises  from  Mr  Steele's 
trustees,  was,  agreeable  to  the  terms  of  the  miaaives,  for  tbe 
'  premises  at  present  possessed  by  the  parties  in  the  Cowgate,' 
ftc.  But  when  the  half-year's  rent  due  at  Whitsunday  1834, 
under  these,  came  to  be  payable,  the  suspenders  refused  to  piy 
upon  a  receipt  framed  upon  similar  terms,  having  by  this  ciow 
taken  up  the  notion  that  Mr  Steele  and  the  respondents  bsd  so 
right  to  the  shed  or  warehouse,  and  having  resolved  to  nuis- 
tain  possession  of  it  against  the  respondents.  In  this  they  were 
so  far  successful,  that  they  contrived  to  obtain  an  absolvitor  from 
the  Sheriff,  in  an  acdon  brought  by  the  respondents  for  ejecting 
them  from  the  shed  or  warehouse.  But  it  is  to  be  ol^rved, 
that  this  decree  was  pronounced  by  the  Sheriff  before  the  va- 
rious documents  already  alluded  to  had  been  recovered,  and  ei- 
pressly  on  the  ground  that  it  was  not  proved  that  the  sospendcn' 
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title  of  possession  was  derived  from  Mr  Steele,  the  author  of  the 
lesipondents. 

**  Now  that  the  matter  is  cleared  up,  there  cannot  be  a  doubt 
that  the  suspenders  were  in  mala  fide  in  objecting  to  the  terms 
of  the  receipt,  whatever  might  have  been  the  imperfections  of 
the  right  of  Mr  Steele  or  his  trustees  to  the  area  of  Easton's  or 
Easter  Tenement,  on  which  the  shed  or  furniture  warehouse 
was  erected.  It  was  from  them  the  suspenders  derived  their  title, 
to  possess.  This  is  placed  beyond  a  doubt,  not  only  by  the 
legal  proceedings  adopted  by  the  suspender,  Mrs  Paterson,  in 
It^,  against  Porter,  but  by  the  terms  of  the  missives  under 
which  the  half-year's  rent  in  question  was  exigible,  and  in  these 
circumstances,  the  suspenders  holding  no  right  whatever  to  the 
shed  or  warehouse,  but  what  they  derived  through  the  missives, 
were  clearly  barred  from  questioning  the  title  of  their  author,  or 
objecting  to  the  terms  of  the  receipt,  framed  in  exact  conformity 
to  their  own  title." 

The  suspenders  reclaimed.     At  advising, 

Lord  Gillies, — It  is  now  quite  clear  that  Steele  never  had 
any  right  to  the  area  on  which  this  shed  was  erected. 

Lord  Corehvuse. — I  am  of  the  same  opinion.  Indeed,  the 
insisting  for  the  receipt  rather  looks  as  if  it  had  been  intended 
to  aid  the  question  of  right  pleading  in  the  Inferior  Court. 

Lord  President  and  Lord  Mackenzie  concurred. 

The  Court  unanimously 

**  Recal  the  interlocutor  reclaimed  against ;  sustain  the  reasons 
of  suspension,  and  suspend  the  letters  gimpliciier,  and  decern  : 
Find  the  suspenders  entitled  to  expenses,  both  in  this  and  in  the 
Inferior  Court ;  remit  to  the  auditor,"  &c. 

Lord  Ordinary,  FuUerton — Act.  Dean  of  Faculty  (Hope) ; 

William  Pollock,  S.S.C,  A^ent Alt.  D.  McNeill;  Thomas 

Leburn,  S.S.C,  Ayent N.,  Clerk [.G.D.FJ 


I5lh  June  1838. 
First  Division (G.D.F.) 

No.  230. — Ranking  of  Harris. 

Appeal — Ranking  and  Sale — Process — A  claimant  in  a  ranking 
and  sale  having  appealed  to  the  House  of  Lords  in  regard  to  a 
point  decided  m  the  process —  Opinion  of  the  First  Division  of 
the  Court,  on  consulting  with  the  Second  Division,  that  the 
appeal  stops  the  whole  proceedings  in  this  Court,  and  that  the 
claimants  cannot  go  on  to  prepare  their  claims,  even  though  a 
reversal  should  not  have  the  effect  of  disturbing  the  ranking. 

Lord  Cockbum,  Ordinary,  reported  (to-day,  14th 
June),  that  in  the  ranking  and  sale  of  the  lands  of  Harris, 
the  claim  of  a  party  in  the  process  had  been  disposed 
of  in  a  particular  way,  viz.,  by  postponing  him  to 
another  party  in  the  order  of  ranking,  and  that  this 
party  had  appealed  to  the  House  of  Lords.  It  had  ac- 
cordingly become  a  question,  whether  the  appeal  stop- 
ped the  whole  proceedings,  so  as  to  prevent  the  other 
claimants  from  proceeding  in  the  preparation  of  their 
claims ;  and  his  Lordship  stated,  that  whether  on  appeal 
the  appellant  succeeded  or  not,  it  would  make  no  dif- 
ference on  the  ranking.  With  the  exception  of  the  ap- 
pellant, the  claimants  appeared  by  counsel,  and  ex- 
pressed their  great  desire  that  the  process  should 
proceed  if  possible,  so  as  to  allow  them  to  prepare  their 
claims.  His  Lordship  seemed  to  think  that  the  whole 
proceedings  must  stop,  on  the  rationale  that  the  sum- 
mons was  removed  to  the  House  of  Lords.  The  Court 
considered  it  to  be  a  point  of  general  application,  and 
accordingly  thought  it  necessary  to  lay  it  before  the 
other  Division  for  their  opinion,  with  the  view  of  pre- 
serving uniformity  in  the  practice.    Of  this  date, 


Lord  President, — The  clerks  of  the  Inner-House  have  re- 
ported to  us,  that,  according  to  practice,  the  whole  proceedings 
are  held  to  he  stopped  hy  the  appeal ;  and  we  have  had  the  benefit 
of  conversing  with  the  other  Judges,  who  all  agree  that  the  ap- 
peal  stops  the  whole  proceedings.  One  of  their  Lordshi|)s 
stated,  that  this  had  been  solemnly  ruled  by  the  whole  Judges, 
so  long  ago  as  before  the  division  of  the  Courts. 

Lord  Ordinary,  Cockbnrn Act.  A.  Anderson. — Alt,  Sand- 
ford Outer-House  Clerks r^^-^-^-] 


I5th  Jime  IS3S. 

First  Division. — (G.D.F.) 

No.  231. — John  Borthwick,  Raiser. 

Robert   Christie,    Thomas  Megge^s^ 

Trustee^  -  -  -  ^Claimants* 

Charles  Roy,   ...  j 

Charles   Rot,  Pursuer^  v.  Thomas  Meooet  and 

Others,  Defenders, 

Proof — Reference  to  Oath — Interest — Process — Competition—. 
A,  had  been  sequestrated,  but  was  discharged  on  a  composition, 
for  which  B,,  who  afterwards  became  his  partner,  was  cautioner. 
After  discharge.  A,  executed  a  trust-deed  and  assignation  of  the 
whole  property,  (fc,  unrealised  under  the  sequestration,  in  favour 
of  a  trustee,  for  behoof  of  the  parties  who  had  advanced  the  com- 
position,  A.  and  B.,  then  in  partnership,  granted  a  bill  of  ex- 
change,  on  which,  when  dishonoured,  the  holder  used  arrebtments 
on  ajund,  before  the  assignation  to  the  trustee  had  been  intimated 
to  the  holder  of  the  fund.  The  bill  was  subsequently  paid  ; 
and  it  was  alleged,  but  not  proved,  that  C,  the  brother  of  B,, 
had  paid  it  out  of  his  funds.  In  a  multiplepoinding  brought  by 
the  holder  of  the  fund,  which  w<is  claimed  by  C.  as  in  right  of 
the  arrester,  and  also  by  A.'s  trustee  in  virtue  of  his  assignation 
— Held  that  C.  could  not  refer  to  the  oaths  of  A.  and  B.  the 
question,  whether  he,  C,  had  or  not  paid  the  bUl  out  of  his  own 
funds,  in  respect  that  neither  A,  nor  B,  were  competitors,  nor 
had  they  any  interest  in  the  matter  at  issue,  so  as  to  make  a 
reference  to  oath  competent. 

On  19th  August  1826,  Mr  Thomas  Megget,  W.S., 
was  sequestrated  under  the  Bankrupt  Statute,  and  on 
payment  of  a  composition,  was  discharged  by  the  Court 
ou  10th  July  1830.  In  May  1831,  Megget  (and  his 
trustee  in  the  sequestration)  executed  a  trust-deed, 
whereby  there  was  conveyed  and  assigned  to  Christie, 
as  private  trustee,  the  unrealised  property  and  funds 
which  had  fallen  under  the  sequestration,  to  be  held 
by  him  for  certain  purposes, — inter  cdioy  for  payment 
and  relief  to  the  parties,  and  among  others  of  James 
Roy,  who  had  advanced  the  money  for  the  composi- 
tion under  which  Megget  had  been  discharged.  This 
conveyance  comprehended  the  fund  m  medio, 

Megget  and  his  partner,  James  Roy,  who  was  cau- 
tioner for  the  composition,  granted  their  promissory-note 
to  Mr  Alexander  Douglas,  W.S.,  for  £150.  The  note 
fell  due  in  April  1832,  and  being  dishonoured,  dili- 
gence was  raised,  and  an  arrestment  used  in  the  hands 
of  Mr  Borthwick,  who  held  a  sum  of  money,  the  fund 
in  medioy  in  which  Megget  was  interested.  It  was  ad- 
mitted in  this  question,  that  the  arrestment  was  used 
in  the  raiser's  hands  before  the  assignation  to  Christie 
was  intimated. 

In  July  or  August  1832,  Megget  and  Roy,  it  was 
said,  paid  £75  to  account  of  the  note,  leaving  due  to 
Mr  Douglas  the  sum  of  £82.  3.  5.,  being  the  balance, 
interest  and  expenses.  James  Roy,  Megget's  partner, 
drew  a  bill  for  this  sum  on  the  firm,  and  indorsed  the 
bill  to  his  brother,  Charles  Roy,  the  ckumant,  who  there- 
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after  indorsed  it  to  Mr  Douglas.  In  regard  to  this 
transaction,  it  was  averred  by  Charles  Roy  that  Douglas 
was  to  apply  the  amount  of  it  when  paid,  in  extinction 
of  the  pursuer's  note,  and  that  he  was  to  hold  the  note 
and  whole  securities  for  his  own  and  Charles  Roy's  be- 
hoof.    This  averment  was  not  however  admitted. 

The  bill  for  £82.  3.  5.  was  extinguished  by  several 
partial  payments  made  by  the  hands  of  a  Mr  Landale 
and  of  James  Roy.  In  regard  to  these  payments, 
Charles  Roy  averred  that  they  were  made  out  of  his 
funds,  and  not  out  of  the  funds  of  the  firm  of  Megget 
and  Roy,  or  of  any  of  the  partners  of  the  firm ;  but 
no  evidence  of  this  was  produced,  and  apparently  the 
debt  was  not  kept  up  in  any  way ;  and  Charles  Roy 
himself  stated,  that  Douglas  refused  to  deliver  up 
to  him  the  grounds  of  debt,  because  at  the  time 
no  information,  Douglas  alleged,  was  given  to  him 
that  it  was  not  the  proper  debtors  who  had  liquidated 
the  biU. 

Borthwick  raised  this  process  of  multiplepoinding  of 
the  funds  in  his  bands,  in  which  process  Christie  claimed 
the  whole  fund  in  medio^  pleading — (1.)  That  the  bill 
for  £150,  on  which  Mr  Douglas  used  the  arrestment, 
which  is  the  foundation  of  the  competing  claim  of 
Charles  Roy,  having  been  either  paid  by  the  proper 
debtors  therein,  or  extinguished  by  novation,  the  arrest- 
ment used  in  virtue  of  diligence  following  on  that  bill 
has  fallen,  or  at  any  rate,  is  not  available  to  the  claim- 
ant, Charles  Roy,  who  has  not  connected  himself  with 
that  arrestment,  even  by  relevant  averments,  and  who 
has  not  instructed  his  averments,  such  as  they  are,  by 
the  production  of  any  legal  evidence.  (2.)  At  all 
events  the  claimant,  Charles  Roy,  would  not,  even  as 
assignee,  be  entitled  to  stand  in  a  better  situation  than 
Megget  and  Roy,  for  whose  behoof  he  is  alleged  to 
have  interposed,  and  any  claim  by  that  company,  or  its 
partners,  would  be  untenable  in  competition  with  the 
right  of  Mr  Christie  as  trustee.  (3.)  The  claim  of 
Charles  Roy  is  further  untenable,  in  competition  with 
the  claim  of  Mr  Christie,  in  respect  that  it  is  manifestly 
a  collusive  contrivance  between  conjunct  and  confident 
persons,  for  the  purpose  of  rearing  up  a  fictitious  claim, 
in  defraud  of  the  trust  under  which  Mr  Christie  is  act- 
ing. (4.)  The  claimant,  Charles  Roy,  being  one  of 
the  parties  interested  in  the  trust,  and  having  acceded 
thereto,  is  barred,  personali  excepiiane,  from  founding 
on  any  diligence  whereby  that  measure  may  be  de- 
feated, or  its  operation  excluded,  to  the  prejudice  of 
the  other  parties  interested  therein. 

Charles  Roy,  besides  claiming  in  the  multiplepoind- 
ing, brought  an  action  of  declarator,  in  which  he  called 
as  defenders,  Megget,  his  brother  James  Roy,  and  the 
several  parties  by  whose  hands  it  was  alleged  he  had 
paid  the  sums  in  liquidation  of  the  £82  bill ;  and  he 
concluded  to  have  it  found  and  declared  that  he  had 
paid  the  bill ;  and  when  so  found,  that  it  should  be 
declared  that  Douglas  was  bound  to  execute  an  assig- 
nation to  the  promissory-note  for  £150,  and  all  that 
had  followed  thereon  in  his  favour. 

The  only  party  who  appeared  and  lodged  defences 
to  the  action  was  Megget,  who  denied  the  libel,  and 
pleaded  that,  in  the  eircumstances  condescended  on,  the 
bill  had  been  paid  by  the  suscepters.  Hiereafler,  the 
two  processes  were  conjoined,  when  Christie  repeated 


the  statements  and  pleas  he  founded  on  in  the  multiple- 
poinding. 

In  the  multiplepoinding,  Charles  Roy  claimed  the 
fund  in  medio,  pleading — (1.)  The  arrestment  laid  by 
Mr  Douglas,  in  the  hands  of  Mr  Borthwick*  having 
been  laid  prior  to  any  intimation  of  the  trust-as- 
signation held  by  the  defender,  Mr  Robert  Christie,  a 
preferable  claim  lies  under  it,  to  that  under  the  said 
assignation.  (2.)  The  claimant  having  paid  to  Bir 
Douglas  the  sum  of  £82.  3.  6.  Sterling,  on  account  of 
the  claim  for  which  he  laid  said  arrestment,  and  said 
payment  having  been  made  on  the  faith  and  agreement 
that  he,  the  claimant,  was  to  have  the  benefit  of  said 
arrestment  communicated  to  him,  he  is  entitled  to  draw 
repayment  of  said  £82.  3.  6.,  and  interest  due  thereon, 
out  of  the  fund  in  medio,  as  in  virtue  of  said  ar- 
restment. (3.)  If  it  shall  be  objected  by  any  of  the 
parties  to  the  present  process,  that  the  claimant  has 
not  received  an  assignation  from  the  arrester,  Mr 
Douglas,  and  that  in  consequence,  his  right  to  claim 
in  virtue  of  his  Mr  Douglas's  arrestment  is  not  perfect- 
ed, he,  the  claimant,  is  entitled  to  have  the  present  pro- 
cess sisted  until  the  action  of  declarator,  brought  by  him 
as  before  mentioned,  shall  be  brought  into  Court  and 
determined. 

Before  the  Lord  Ordinary  had  made  any  finding  in 
the  conjoined  processes,  Charles  Roy,  who  failed  to  in- 
struct by  evidence  that  he  had  advanced  the  money, 
was  allowed,  before  answer,  to  lodge  a  minute,  in 
which  he  proposed  to  refer  to  the  oaths  of  Megget  and 
of  his  brother  James  Roy,  whether  the  £82  bill  had 
not  been  j)aid  by  him  out  of  his  own  funds.  This  was 
objected  to  by  Christie,  on  the  ground  that  Megget 
and  Roy  were  third  parties ;  but  the  Lord  Ordinazy 
sustained  the  reference,  and  appointed  them  to  depone. 

Christie  reclaimed.  At  advising,  he  pleaded — That 
in  regard  to  Megget,  he  was  divested  by  the  trust-deed 
and  assignation  in  his  Christie's  favour,  for  behoof  of 
parties  who  had  expended  a  large  sum  for  behoof  of 
Megget :  So  that  Megget  had  no  interest  whatever  in 
the  multiplepoinding  or  declarator  to  render  a  refer- 
ence to  his  oath  competent  To  render  a  reference  to 
oath  competent,  the  party  to  whose  ottth  the  matter  is 
referred  must  have  an  interest  in  the  issue :  Campbell, 
Fraser  and  Company  v,  Sheppherd,  22d  November 
1823;  2  S.  and  D.  517.  Mein  v.  Towers,  11th  July 
1829 ;  7  S.  and  D.  902 ;  and  in  regard  to  James  Roy, 
he  was  equally  a  third  party,  for  he  was  not  a  competi- 
tor in  the  actions. 

Answered  for  Charles  Roy — The  only  question  at 
issue  is  purely  a  matter  of  fact,  whether  or  not  the  £82 
bill  was  paid  by  the  proper  debtors,  or  by  Charles 
Roy.  It  could  not  be  said  that  the  £150  bill  was  ex- 
tinguished by  novation,  or  by  taking  a  renewed  bill  for 
part  of  it,  there  was  only  a  presumption  that  the  prop^ 
debtors  had  paid  the  amount,  but  that  presumption 
was  not  Juris  ei  dejure,  but  such  a  one  as  might  be  red- 
argued. Now,  Charles  Roy  merely  contended  Uiat  it 
was  competent  to  rebut  the  ordinary  presumption  by 
the  best  means  in  his  power,  viz.,  the  oaths  of  the  pro- 
per debtors — ^the  accepters.  It  was  erroneoos  to  say 
that  Megget  had  no  interest  here.  He  had  a  general 
interest  in  the  funds  belonging  to  him,  and  in  every 
proceeding  that  tended  to  increase. or  dimhiSsh  the 
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amount  He  was  not  under  sequestration,  and  the 
trust-deed  did  not  proceed  on  the  medium  of  bank- 
ruptcy ;  and  there  were  other  funds  of  his  besides  the 
fund  in  medio^  (which  was  denied) ;  and  in  so  far  as 
Megget  could  be  said  to  have  lost  any  interest  in  the 
trust-funds,  that  interest  mainly  accrued  to  his  part- 
ner, James  Roy,  the  other  party  to  whose  oath  the  re- 
ference was  tendered,  and  for  whose  benefit  the  trust 
was  in  a  great  measure  created.  Farther,  the  fund  in 
dispute  in  the  multiplepoinding  had  never  been  vested 
in  Christie  as  part  of  the  trust-funds.  It  was  arrested 
by  Douglas  before  the  trust-deed  took  effect,  and  that 
arrestment  had  never  been  removed  or  extinguished. 
There  was  no  authority  for  holding  that  a  reference 
could  not  be  made  to  the  oath  of  a  party  who  has 
granted  a  private  trust,  particularly  in  the  circum- 
stances of  the  present  question. 

Lord  (rilUes, — They  may  be  examined  as  witnesses ;  but  it 
seems  impossible  to  refer  the  matter  to  tbeir  oaths. 

Zord  Corehome. — The  distinction  has  been  properly  stated 
between  a  witness  and  a  party  to  whose  oath  the  reference  is 
made.  This  last  person  must  have  an  interest  in  the  suit,  to 
make  a  reference  to  oatb  relevant ;  bat  with  a  witness  it  is 
otherwise.  Now,  Megget  is  not  in  this  situation.  He  is  di- 
vested by  his  trustee,  and  is  just  like  any  third  party;  and 
James  Roy  has  no  interest,     He  is  no  competitor  here. 

Lord  President  and  Lord  Mackenzie  concurred. 

The  Court  accordingly  altered^  and  sustained  the  ob- 
jection to  the  reference. 

Lord  Ordinary,  Fullerton For  Christie,  Marshall,  W.  Bell; 

John  Christie,  S.S.C,  Agent, — For  Roy,  Neaves ;  James 
Malcolm,  S.S.C,  Agent B.,  Clerk fGD-P-l 


ISthJune  1838. 

FiBST  DiVTSION (G.D.F.) 

No.  232. — Andrew  Bell,  Pursuer^  Vf  Dn  Andrew 
Mylne  and  Others,  Trustees  of  the  Dollar  Insti- 
tution^ Defenders, 

Public  Officer — Schoolmaster —  Trustees — Powers  and  Liability 
— A  testator  left  in  trust  a  sum  of  money  to  certain  parties, 
**for  the  benefit  of  a  charity  or  school  for  the  poor**  of  the  tes- 
tator's native  parish,  but  no  conditions  were  inserted  in  the 
deed  of  bequest  as  to  the  way  and  manner  in  which  these  trus- 
tees  were  to  execute  the  bequest.  The  trustees  founded  an  in- 
stitution for  teaching,  and  appointed  masters  to  continue  at 
pleasure — Held  in  an  action  of  damages,  brought  by  one  of  the 
masters  who  had  been  dismissed,  that  there  was  no  obligation  in 
law  on  the  trustees  to  appoint  ad  vitam  aut  culpam  only, — that 
the  pursuer's  appointment  was  not  ad  vitam  aut  culpam,  and 
action  therefore  dismissed. 

The  late  John  M'Nab,  who  was  a  native  of  the  parish 
of  Dollar,  died  leaving  a  large  fortune.  By  his  will, 
dated  in  1800,  written  with  his  own  hand  a  short  time 
before  his  death,  he  gave  a  moiety  of  his  property  to 
his  cousin,  and  in  regard  to  the  other  moiety,  he  pro- 
vided: 

"  The  other  moiety  or  share  I  would  have  laid  in  the  pnbUc 
funds,  or  some  such  security,  on  purpose  to  bring  one  anual  in- 
come or  interest,  for  the  benefit  of  a  charity  or  school  for  the 
poor  of  the  parish  of  Dollar,  and  shire  of  Clackmannan,  whier  I 
was  born,  in  North  Britain  or  Scotland.  That  I  give  and  be- 
queath to  the  minister  and  church  wardens  of  that  parish  for 
ever,  say  to  the  minister  and  church  officers  for  the  time  being, 
and  no  other  person  shall  have  pour  to  receve  the  foresaid  an- 
nuity but  the  aforesaid  officers  for  the  time  being,  or  their  agent 


appointed  for  the  time  by  them.     This  I  beg  my  executors  to 
put  in  a  state  to  be  executed.'* 

The  Lord  Chancellor  of  England  ordered  the  Ac- 
countant-General  to  pay  over  the  moiety  in  his  hands 
applicable  to  this  purpose,  "  to  the  minister  and  church 
officers  of  the  parish  of  Dollar,  pursuant  to  the  will  of 
the  testator,  John  M'Nab."  The  testator  died  with- 
out leaving  any  specific  regulations  as  to  the  way  in 
which  the  bequest  was  to  be  managed,  other  than  the 
terms  of  the  bequest  expressed. 

The  defender,  Dr  Mylne,  was  the  minister  of  the 
parish,  and  he  and  the  kirk-session  appeared  to  have  act- 
ed under  the  advice  of  counsel,  and  of  several  eminent 
individuals,  and  of  parties  who  were  assumed  into  the 
trust,  as  to  the  management  of  the  charitable  bequest. 
Under  the  regulations  which  were  adopted,  Dr  Mylne 
was  appointed  president  of  the  institution,,  at  an  annual 
salary.  An  establishment  was  erected  for  teaching, 
and  a  mode  and  style  of  instruction  were  adopted,  with 
the  consent  of  the  trustees  and  others,  but  no  rules 
were  enacted  by  the  trustees  as  to  appointing  teachers 
tzd  vitam  aut  culpam  ;  and  it  appeared  to  have  been 
the  practice,  at  least  since  1818,  for  Dr  Mylne,  acting 
under  the  advice  of  the  trustees,  to  appoint  the  masters 
of  the  various  branches  at  pleasure  only.  In  1821, 
on  the  occasion  of  a  vacancy  in  the  mathematical  class, 
Dr  Mylne  addressed  a  letter  to  the  pursuer  in  the  fol- 
lowing terms : 

"  Dollar  Manse,  5th  October  1821. 

'*  Dear  Sir, — I  have  not  yet  seen  or  heard  again  from  Prin- 
cipal Haldane,  but  I  am  determined  to  delay  the  election  no 
longer.  I  have  received  another  certificate  in  your  fiivour  from 
Mr  Liston.  It  is  now  obvious  that  it  lies  between  you  and 
Mr  Wallace.  I  have  not  yet  spoken  to  the  other  trustees  on 
the  subject,  but  we  must  make  up  our  minds  this  week.  I  be- 
lieve I  mentioned  to  you  at  Dollar  the  outline  of  the  duty  re- 
quired, the  salary,  &c.  I  beg  again  to  state  to  you,  that  though 
at  first  you,  if  elected,  may  not  have  above  two,  or  at  most 
three  hours  of  teaching,  yet  the  trustees  reserve  to  themselves 
the  right  of  enlarging  the  hours  according  to  circumstances. 
The  salary  is  £120,  with  a  house,  or  £35  for  the  rent  of  a 
house,  at  the  option  of  the  trustees.  The  appointment  is  only 
during  pleasure,  but  this  need  not  stagger  you ;  all  the  other 
masters  are  in  the  same  predicament,  and  the  reason  of  our 
making  the  appointment  in  these  terms  is,  that  we  may  not  be 
embarrassed  with  the  claims  about  right  by  any  of  the  masters, 
in  getting  nn  Act  of  Parliament  to  regulate  the  whole.  I  men- 
tion these  things,  that  there  may  be  no  complaint  afterwards,  in 
the  event  of  your  being  elected.  My  chief  purpose,  however, 
in  writing  to  you,  is  to  ask  how  soon  it  would  be  in  your  power 
to  come  here  and  enter  upon  duty,  if  you  were  immediately 
elected.  This  is  an  important  point,  as  we  have  delayed,  per- 
haps too  long,  in  making  up  our  minds  on  the  subject.  May  I 
ask  the  favour  of  you  to  write  regarding  the  matter  by  return 
of  post.     I  am,  dear  Sir,  yours,**  &c. 

(Signed)        "  Andw.  Mylne." 

Therealler,  Dr  Mylne  addressed  the  pursuer  as  fol- 
lows: 

"  Edinburgh,  15M  November  1821.  . 

''  Dear  Sir, — I  waited  anxiously  several  days  for  your  letter, 
being  under  the  necessity  of  coming  here  to  assist  at  the  Sacra- 
ment. On  Friday  last,  before  setting  out,  I  held  a  meeting  of 
the  trustees,  and  sounded  them  on  the  subject  of  appointing  you 
to  the  mathematical  department  of  our  Institution,  when  they 
left  it  entirely  to  myself.  As  I  had  not  heard  firom  you,  no  mi- 
nute was  nude  at  the  time,  but  from  what  I  have  mentioned, 
you  may  consider  the  appointment  as  made.  I  am  Extremely 
anxious  that  yon  should  lose  no  time  in  coming  to  Dollar,  and 
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I  Milan  then  hand  yoa  a  regular  letter.  I  hope  this  will  reach 
you  without  any  further  delav.  Your  letter,  after  lying  tome 
days  at  Dollar,  only  reached  me  yesterday.  In  baste,  yours 
fiutblully/'  (Signed)        "  Andrew  Mylne.*' 

On  21st  November  1821,  the  minute  of  meeting  of 

the  trattees  bear : 

*'  Mr  Mylne  then  laid  before  the  meeting  a  number  of  cer- 
tificates for  candidates  for  the  mathematical  class,  and  the  trus- 
tees having  examined  the  same,  agree  to  appoint  Mr  Bell  from 
Perth  to  the  ofBoe,  upon  the  same  terms  and  limitations  as  the 
other  teachers." 

The  pursuer  went  to  the  Dollar  Institution,  making 
no  objection  as  to  the  nature  of  his  appointment,  and 
he  continued  teaching  down  to  1828,  when  the  trus- 
tees relieved  him  of  his  duties  as  teacher  from  and  after 
May  1828,  paying  him  his  salary  up  to  the  following 
October. 

In  1836,  the  pursuer  brought  this  action  against  the 
defenders  for  reparation,  by  way  of  damages,  for  alleged 
injury,  in  respect  of  having  been  dismissed  without  cause 
shovrn^  pleading — (1.)  A  teacher  regularly  elected  by 
the  trustees  or  managers  of  a  public  educational  insti- 
tution, cannot  be  dismissed  from  his  situation  except 
upon  cause  shown.  (2.)  Even  if  it  were  legal  to  make 
such  election  to  be  held  only  during  pleasure,  there 
was  no  such  stipulation  in  the  present  instance,  or  at 
least  it  was  expressly  understood  that  the  exercise  of 
such  a  power  was  to  be  limited  to  the  occurrence  of  a 
specific  event,  which  event  never  took  place. 

The  event  contemplated,  alluded  to  in  the  second 
plea,  was  said  to  be  the  procuring  of  an  Act  of  Parlia- 
ment ;  and  in  reference  to  the  letter  of  Dr  Mylne,  in 
which  the  expression  is  contained,  the  pursuer  attempt- 
ed to  show,  by  a  critical  analysis  of  the  letter,  that  he 
could  only  be  dismissed  in  respect  of  cu^a  ;  and  that 
though  apparently  the  appointment  was  at  pleasure,  it 
was  so  qualified  by  the  terms  of  the  first  letter,  that  if 
no  Act  of  Parliament  were  applied  for,  the  i^pointment 
should  be  absolute. 

The  defenders  pleaded — That  there  could  be  no 
doubt  that  the  appointment  was  merely  at  pleasure,  and 
that  they  had  undoubted  right  to  dismiss  if  they  saw 
fit.  They  also  pleaded,  that,  in  the  circumstances, 
they  were  warranted  in  dismissing  the  pursuer. 

It  seems  unnecessary  to  advert  to  the  cause  of  dis- 
1,  as  the  action  came  to  depend  entirely  on  the 
law  raised  by  the  pursuer,  and  the  circumstances  were 
diflbrently  stated  by  the  parties. 

The  case  was  sent  to  the  jury  roll,  but  the  issue 
clerks  reflised  to  give  an  issue  till  the  questions  of  law 
were  disposed  of.  Thereafter,  the  Lord  Ordinary 
ordered  caset  to  report  to  the  Court,  in  terms  of  the 
oSth  section  of  the  Act  of  Sederunt. 

At  advising, 

Lord  Mackenzie, — I  cannot  say  that  I  feel  at  all  favourable 
to  this  action.  I  see  no  obligation  under  which  the  managers 
came  to  appoint  the  pursuer,  or  any  of  the  masters,  ad  vitam  aut 
cmfpam  ;  for  no  obligation  of  this  sort  has  been  pointed  out 
in  the  original  settlement,  and  I  see  nothing  which  is  to  pre* 
vent  the  managers  appointing  masters  in  the  way  which  shell 
be  considered  most  expedient.  Neither  at  common  law,  nor 
can  1  see  by  Avhie  law,  is  there  any  abstract  obligadon  on 
persons  in  general  to  appoint  masters  ad  vUam  on/  culpam  merely ; 
and  I  have  not  found  authority  for  holding,  that,  by  acting 
otherwise,  persons  are  doing  a  thing  which  is  contra  bonoo 
morea,  or  against  the  common  law,  or  the  law  of  nature.,    I  do 


not  know  where  to  find  authority  for  holding  that  any  obliga- 
don of  this  sort  exists.  I  have  looked  into  this  case  attcntiveW, 
but  I  cannot  find  any  thing  to  prevent  the  managers  from  ap- 
pointing the  pursuer,  and  the  whole  masters,  to  continue  at  plem- 
sure.  There  is  a  great  difference  between  this  case  and  that 
of  parish  schoolmasters  or  town-clerks.  In  regard  to  town- 
derks,  I  understand  the  meaning  of  the  House  of  Lords  to  be, 
that  the  magutrates  are  bound  abstracdy  to  appoint  a  town- 
clerk,  without  any  condition  as  to  the  duration  of  the  office 
being  annexed  to  the  appointment,  and  that  if  any  such  condi- 
tion  be  annexed,  it  is  illegal ;  and  so  the  House  of  Lords  heM 
a  condition  of  that  sort  pro  non  acripto.  So  that  if  a  town- 
clerk  were  to  bring  an  action  of  damages  against  the  magis- 
trates at  a  distance  of  time  after  he  was  dismissed,  where  there 
had  been  such  a  condition,  I  suspect  that  it  is  not  Deoesaary  to 
carry  the  argument  that  might  be  applicable  to  that  case  so  fax 
here,  viz.,  that  the  person  would  not  succeed  in  obtaining  da- 
mages, just  because  he  had  joined  with  the  magistrates  in  con- 
senting to  a  nutter  which  was  illegal.  But,  as  I  have  said, 
there  is  nothing  in  this  case  to  have  prevented  the  managers 
appointing  in  such  a  way  as  they  thought  most  expedient,  and 
therefore  I  am  for  dismissing  this  action. 

Lord  Pre$ident, — I  am  of  the  same  opinion. 

Lord  Corehouae I  agree  with  your  Lordships.     I  never 

heard  that  it  was  contra  bonos  mores,  nor  do  I  consider  it  to  be 
so,  to  appoint  masters  at  pleasure,  and  I  agree  that  this  case  is 
toto  cah  different  from  the  case  of  parish  sdiool masters  and 
town-derks ;  and  in  those  cases  of  private  sohools,  where  the 
masters  succeeded  in  retaining  their  oflBces,  the  whole  of  them 
were  special  cases.  Thus,  the  case  of  Inverness  was  com- 
pletely a  special  case,  and  so  also  was  that  of  Ayr,  which  has 
not  been  adverted  to  in  the  papers.  Now,  no  spedalry  has 
been  founded  on  here  by  the  pursuer,  by  which  we  can  hold 
that  his  appointment  was  ad  vUam  aut  cuipam,  and  I  there- 
fore think  that  the  managers  had  complete  power  to  di«miaa^  at 
pleasure. 

Lord  President — Suppose  M'Nab  himself  had  come  home, 
and  amused  himself  by  watching  over  this  establishment,  co«ild 
it  be  said  that  he  had  not  the  right  to  dismiss  at  pleasure? 
Then,  if  he  had  that  power,  have  not  his  trustees  the  same  pri- 
vilege, for  any  thing  we  have  been  told  in  this  case  ?  If  the 
pursuer's  doctrine  were  sound,  why,  no  private  tutor  in  a  family 

could  be  removed Lord  Gillies  has  been  obliged  to  leave 

Court,  but  I  have  to  mention,  that  his  opinion  coincided  with 
the  opinions  of  your  Lordships. 

The  Court  accordingly  sustained  the  defences,  and 
assoilzied  the  defenders. 

Pursuer's  Authorities. — Kemp  v.  Magistrates  of  Irvine ;  Mor. 
13,136.  Magistrates  of  Montrose  v.  Strachan,  18th  Januarv 
1710;  Morr.  13,118.  Dunlop's  Parochial  Law,  2d  Edit.  p. 
478.  Simpson  v.  Tod,  17th  June  1824;  2  S.  and  D.  p.  150. 
Idem,  p.  505.  Adam  v.  Directors  of  the  Inverness  Aoulemr, 
7th  July  1815;  F.  C.  XIU.  p.  610.  Mason  v.  Lieutenant- 
Colonel  Scoti's  Trustees,  January  1836 ;  F.  C.  XIII.  p.  157. 
Session  Papers,  1835-6,  No.  50.  Blackwood  and  Others  r. 
Mylne  and  Others;  Scot.  Jur.  Vol.  VIIL  p.  127.  Gibson  r. 
Directors  of  Tain  Academy;  S.  and  D.  VoL  XVL  p.  301. 
Svpra,  Vol.  X.  p.  184.  Ersk.  B.  III.  tit.  4,  §  9.  See  also 
Stair,  B.  I.  tit.  18,  §  2.  Dibden,  2  Car.  and  Pay.  N.P.  p.  44. 

Defenders*  Authorities Magistrates  of  Montrose  v.  Strachan, 

18th  January  1710;  Morr.  p.  13,118.  Adam  v.  Directors  c^ 
Inverness  Academy,  7th  July  1815,  noticed  in  a  note  to  the 
case  of  Gibson,  11th  March  1836;  S.  and  D.  Vol.  XIV.  p. 
714.  Mason  V.  Scott's  Trustees,  23d  January  1836;  S.  and 
D.  Vol.  XIV.  p.  343.  Gibson  v.  The  Tain  Academy,  11th 
March  1836;  S.  and  D.  Vol.  XIV.  p.  710.  Do.  22d  December 
1837;  S.  and  D.  Vol.  XV.  p.  341. 

Lord  Ordinary^  FuUerton Act,  P.  Robertson,  H.  G.  Bell; 

Fisher  and  Duncan,  Agents Alt,  Dean  of  Faculty  (Hope), 

D.  M'Neill;  Tait  and  Crichton,  W.S.,  Agents fG.D.P.] 
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]6th  June  1838. 

First  Division (G.D.F.) 

No.  233 The  Right  Honourable  Viscount  Mel- 
ville and  Others,  Trustees  of  the  late  Sir  Robert 
Preston^  Raisers. 

Sir  John  and  Lady  Hay,  -         1 

Dame  Anne  C.  Baird  Preston  and  >  Claimants, 
Miss  Catherine  Preston,      -  ) 

Entail — Construction  —  Trust — Deed — A  party  executed  a 
lru»t-deed,  whereby  he  conveyed  his  whole  estate,  to  he  held 
by  his  trustees^  subject  to  an  entail  to  be  afterwards  executed 
in  favour  of  a  certain  series  of  heirs  ^ — the  three  first  of  whom, 
and  the  husband  of  one  oj  them,  were  to  divide  the  rents  among 
them  in  a  particular  way  during  their  lives.  The  entail  thereafter 
executed  referred  to  the  trust,  and  contained  the  same  series  of 
heirs,  but  by  a  codicil  appended,  made  in  virtue  of  reserved 
powers  to  alter,  one  of  the  substitutes  was  postponed  to  certain 
others  of  the  substitutes — Held  that  tlie  trust-deed  and  entail 
were  to  be  taken  together  in  construing  the  purposes  of  the 
trust,  and  that  the  alteration  in  the  destination  by  the  codicil, 
was  not  such  as  to  render  the  deed  of  entail,  read  with  the  al- 
teration,  a  totally  different  one  from  the  deed  of  entail  contem- 
plated by  the  trust,  and  so  allow  the  first  substitute  to  hold 
the  estate,  independent  of  the  provisions  of  the  trust. 

The  late  Sir  Robert  Preston  executed  a  trust-dispo- 
sition and  settlement  in  October  1832,  whereby,  after 
conveying  his  whole  property  in  favour  of  the  raisers, 
as  trustees  for  certain  purposes,  he  declared  his  in- 
tention to  entail  his  landed  estates  in  two  separate  por- 
tions, on  two  distinct  series  of  heirs : 

"  In  theirs/  place,  that  my  trustees  shall  hold  the  lands  and 
estates  of  Spencerfield  and  Inverkeithing,  Craigbouse  of  Saline, 
West  Saline,  Bumside,  Lotbrie  Mill,  and  others,  in  the  parish 
of  Saline — the  lands  and  estates  of  Baldastard,  Pitscottie,  Loch- 
end,  and  tbat  part  of  the  estate  of  Blairball  situated  in  the  county 
of  Fife — and  all  other  lands  and  heritages  which  shall  belong  to 
me  in  fee-simple  at  my  death  (with  tbe  exception  of  the  Abbey 
and  estate  of  Culross,  and  all  other  lands  belonging  to  roe,  si- 
tuated within  the  parish  of  Culross,  and  county  of  Perth;  and 
also,  with  the  exception  of  the  lands  and  farm  of  Rannieswallfi, 
and  of  my  part  of  the  Freepark,  and  Westpark  of  Torry),  lub- 
ject  to  the  entail  or  entails  thereof,  to  be  executed  by  me  sub- 
sequent to  tbe  date  hereof,  in  favour  of  myself  and  the  heirs 
whatsoever  of  my  body,  &c.  In  the  second  place,  that  my 
trustees  shall  hold  the  said  Abbey  and  estate  of  Culross,  and  all 
other  lands  and  heritages  which  shall  belong  to  me,  in  fee-simple, 
and  situated  within  the  parish  of  Culross ;  and  also  the  lands 
and  farms  of  Raunieswalls,  including  the  dominium  utile  of  the 
lands  of  Kirkbrae,  to  which  I  have  right,  subject  to  the  other 
entail  or  entails  thereof,  to  he  executed  by  me  subsequent  to 
the  date  hereof,  in  favour  of  myself,  and  the  heirs  whatsoever 
of  my  body ;  whom  failing,  in  favour  of  the  said  Dame  Anne 
Preston  Campbell  or  Baird,  for  her  life ;  whom  failing,  in  fisi- 
vour  of  the  said  Catherine  Preston,  for  her  life ;  whom  failhig, 
in  favour  of  the  said  Dauie  Anne  Preston  or  Hay,  for  her  life ; 
whom  failing,  in  favour  of  the  said  Charles  Dash  wood  Bruce, 
and  the  heirs-male  of  his  body ;  whom  fidling,  in  favour  of  the 
said  Honourable  James  Bruce,'*  &c. 

The  deed  then  contained  the  various  purposes  and 
legacies.  In  the  eighth  place,  it  directed  the  trustees 
to  hold  the  Abbey  and  estate  of  Culross,  and  other 
lands  within  the  parish  of  Culross, 

'*  as  a  residence  and  possession  common  to  my  said  three  nieces, 
and  to  the  said  Sir  John  Hay,  during  theii  several  lives,  there- 
by conferring  on  all  of  them  jointly,  the  right  to  live  at,  and 
manage  the  said  Abbey  and  estate  according  to  their  pleasure." 

In  the  mjith  place,  the  trust-deed  directed  the  trus- 
tees to  divide  the  free  yearly  produce  of  the  residue. 


including  the  rents  of  the  lands  to  be  entailed  (except- 
ing the  said  Abbey  and  lands  within  the  parish  of  Cul- 
ross), 

*'  into  three  equal  parts,  and  shall  pay  over  the  same  annually, 
as  soon  after  the  dare  of  making  up  said  account  as  may  be,  as 
follows,  viz. :  One-third  thereof  to  my  said  niece.  Lady  Baird  ; 
one-third  thereof  to  my  said  niece,  Catherine  Preston  ;  and  the 
remaining  third  thereof  to  my  said  niece.  Lady  Hay,  and  the 
said  Sir  John  Hay,  and  the  survivor  of  them,  and  that  during 
the  joint  lives  of  the  said  Lady  Baird,  Catherine  Preston,  and 
of  the  said  Sir  John  Hay,  or  Lady  Hay  ;  it  being  my  will  and 
intention  to  confer  on  the  said  Sir  John  Hay,  during  his  survi- 
vance  of  the  said  Dame  Anne  Hay,  his  wife,  the  same  right  and 
interest  in  my  succession,  heritable  and  moveable,  I  have  con- 
ferred on  his  wife ;  and  in  tbe  event  of  the  death  of  Lady  Baird, 
and  the  survivance  of  the  said  Catherine  Preston,  and  of  the 
said  Sir  John  and  Lady  Hay,  or  either  of  them,  my  said  trus- 
tees shall  divide  the  said  free  balance  into  two  parts,  and  pay 
over  one-half  thereof  to  the  said  Catherine  Preston,  and  the 
other  half  thereof  to  the  said  Lady  Hay  and  Sir  John  Hay,  and 
the  survivor  of  them,  and  that  during  the  joint  lives  of  the  said 
Catherine  Preston,  and  of  the  sud  Sir  John  Hay  or  Lady  Hay, 
but  if  Miss  Preston  shall  predecease  Lady  Baird,  and  Sir  John 
Hay  or  Lady  Hay,  the  said  free  balance  shall  divide  equally  be- 
tween the  said  Lady  Baird  and  the  said  Sir  John  and  Lady  Hay, 
or  the  survivor  of  them,  during  the  joint  lives  of  the  said  Lady 
Baird,  and  of  the  said  Sir  John  Hay  or  Lady  Hay ;  and  I  direct 
and  appoint  my  said  trustees  to  pay  and  apply  the  whole  of  the 
said  free  balance  to  or  for  behoof  of  the  survivor  of  the  said 
Lady  Baird,  Catherine  Preston,  and  the  said  Lady  Hay  or  Sir 
John  Hay ;  the  said  Sir  John  Hay,  if  he  shall  be  the  survivor, 
having  the  same  right  to  the  whole  of  the  said  free  residue  as 
his  wife  could  have,  were  she  to  survive  the  sud  Lady  Baird  and 
Catherine  Preston,  and  that  during  the  life  of  the  survivor  of 
the  said  Lady  Baird,  Catherine  Preston,  and  Sir  John  Hay  or 
Udy  Hay." 

The  deed  contained  a  declaration,  that  the  deed  or 
deeds  of  entail  to  be  executed,  should  '<  be  held  and 
taken  to  be  a  part  hereof,"  and 

*'  that  any  entails  of  the  said  lands  and  others,  whether  executed 
by  myself  or  my  trustees,  or  titles  completed  thereto  in  the  per- 
sons of  any  of  my  said  heirs,  shall  not  interfere  with,  or  come 
in  competition  with  the  ends  and  purposes  declared  in  the  pre- 
sent trust,  of  and  concerning  my  said  fee-simple  lands  and  heri- 
tages, during  the  survivance  of  my  said  three  nieces  first  called 
to  the  succession  thereof;**  and  further,  that  the  '*  said  entails 
shall,  during  the  lives  of  my  said  three  nieces,  and  survivors 
and  survivor  of  them,  continue  suspended  and  in  abeyance,  so 
far  as  regards  tbe  rents  and  produce  of  my  said  lands  and  estates, 
which  shall  be  received  and  applied  by  my  trustees  in  the  man- 
ner after  declared.** 

In  November  thereafter,  Sir  Robert  executed  a  deed 
of  entail  of  the  lands  of  Culross,  purporting  to  be 
*'  agreeably  to,  and  in  terms  of  my  trust-disposition 
and  deed  of  settlement,  dated  17th  October  in  the  pre- 
sent year  1832."  In  this  deed  of  entail  the  destination 
was  conceived  in  the  same  terms  as  in  the  trust-deed. 
It  contained  a  power  to  alter  or  revoke,  and  it  consti- 
tuted <*  the  foresaid  heirs  and  substitutes,  in  the  order 
and  course  of  succession  before  named,"  '*  his  cessioners 
and  assignees,  not  only  to  the  rents,  &C.,  but  also  to 
the  titles,"  &c. 

On  25th  December  1833,  Sir  Robert  executed  a 
codicil,  in  virtue  of  the  powers  reserved  by  the  deed 
of  entail,  whereby  he  altered  the 

"  foresaid  destination,  by  directing  and  appointing,  as  I  hereby 
direct  and  appoint  the  succession  to  the  foresaid  Abbey  and 
estates,  after  the  decease  of  my  said  three  nieces.  Lady  Baird, 
Catherine  Preston,  and  Lady  Hay,  to  fall  and  descend  to  the 
Honourable  James  Bruce,  second  son  of  the  said  Thomas  Earl 
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of  Elgin  and  Kincardine,  and  thebein-male  of  his  body,  whether 
sacceeding  to,  or  being  in  right  of  the  title  and  estates  of  the 
Earl  of  Elgin  and  Kincardine  or  not ;  whom  failing,  to  the  third 
and  other  younger  sons  of  the  said  Thomas  Earl  of  Elgin  and 
Kincardine,  in  the  order  of  their  seniority ;" 

and  whom  failing,  to  the  said  Charles  Dashwood  Brucef 
&c. ;  "  whom  failing,  as  expressed  in  the  said  disposi- 
tion and  deed  of  entail." 

The  truster  died  on  7th  May  1834;  and  thereafter, 
Lady  Preston  having  served  heiress  of  tailzie  and  pro- 
vision, duly  completed  her  titles  under  the  entail. 

The  present  multiplepoinding  having  been  brought 
by  the  trustees  in  regard  to  the  rents  of  the  estate, 

Lady  Preston  claimed — Isi,  To  be  found  entitled, 
and  to  be  ranked  and  preferred  to  the  whole  rents, 
profits,  and  others,  due  or  to  become  due,  from  the 
lands  and  others  disponed  by  the  said  deed  of  entail, 
subsequent  to  the  death  of  Sir  Robert  Preston,  except 
in  so  far  as  these  rents,  profits,  and  others,  fall  under 
his  executry ;  or  otherwise,  2d,  Failing  the  claim  first 
above  set  forth  being  sustained,  then  to  be  found  en- 
titled, and  to  be  ranked  and  preferred  to  one-third  of 
the  said  rents,  profits,  and  others,  under  the  exception 
before  specified. 

Lady  Preston,  and  her  sister  Miss  Preston  (who 
adopted  Lady  Preston's  claim),  in  respect  of  the  codi- 
cil having  in  so  far  altered  the  terms  of  the  destination 
from  the  mode  expressed  in  the  trust-deed,  maintained 
that  the  entail  must  be  viewed  as  a  different  entail  from 
the  one  contemplated  by  the  trust:  That  in  fact  it 
was  a  new  deed  to  a  different  series  of  heirs,  and  that 
Lady  Preston  was  entitled  to  hold,  in  terms  of  the 
entail  alone,  without  reference  to  the  trust-deed ;  con- 
sequently, '*  as  the  foresaid  heirs  and  substitutes"  in 
the  entail,  <<  in  their  order  and  course  of  succession," 
tvere  constituted  assignees  to  the  rents,  writs  and  evi- 
dents,  she  had  an  indisputable  claim  to  the  entire 
rents,  as  they  were  not  appropriated,  and  so  to  exclude 
the  other  claimants.  Sir  John  and  Lady  Hay,  from  any 
participation  therein.  Supposing  the  claimant  not  to 
be  entitled  to  the  whole  of  the  said  rents  and  profits, 
she  is  at  all  events  entitled  to  one-third  thereof,  in 
respect  that — with  the  exception  of  the  direction  in  the 
trust-deed,  which  appoints  the  said  rents  and  profits  to 
be  divided  into  three  parts,  and  one  part  thereof  to  be 
paid  to  each  of  the  granter's  nieces — ^there  are  no  di- 
rections in  the  said  trust-deed  for  the  division  of  the 
said  rents  and  profits  at  all,  and  the  same  must  either 
be  subject  to  the  said  tripartite  division,  or  carried 
wholly  and  absolutely  to  the  claimant  by  the  deed  of 
entail. 

Sir  John  Hay  claimed  (and  that  claim  was  adopted 
by  Lady  Hay  as  hers), — 1^  To  be  ranked  and  pre- 
ferred, now  and  in  time  coming,  during  his  life,  to  an 
equal  right  and  share  with  Lady  Baird  Preston,  Miss 
Preston,  and  his  wife  Lady  Hay,  of  the  rents,  profits, 
and  others,  of  the  Abbey  and  estate  of  Culross,  or 
Abbey  Elizabeth ;  or  otherwise,  2df  Failing  the  claim 
above  set  forth  being  sustained,  to  be  ranked  and  pre- 
ferred along  with  his  wife,  during  her  life,  to  one-third 
share  of  said  rents,  profits,  and  others. 

Sir  John  and  Lady  Hay  maintained,  that  the  entail 
was  made  under  express  reference  to  the  trust-deed ; 
for  the  trust-deed  was  executed  in  the  contemplation  of    I 


an  entail  to  be  executed.  The  entail  was  executed  o& 
the  narrative  of  the  trust-deed,  and  contained  a  desti- 
nation to  the  same  parties,  and  the  mere  postpoDement 
of  one  substitute  to  certain  others  in  the  order,  as  pro- 
vided for  by  the  codicil,  was  no  revocation  of  the  d^ed 
of  entail,  and  could  no  more  amount  to  the  making  of 
a  new  deed,  than  if  he  had  drawn  his  pen  through  the 
name  of  the  postponed  substitute.  It  had,  however, 
been  decided  on  10th  February  last  (suproy  p.  273), 
that  the  trust-deed  was  a  valid  subsisting  deed,  and 
that  the  trustees,  notwithstanding  of  the  entail,  were 
entitled  to  complete  feudal  titles  to  the  whole  laodsi 
and  not  merely  to  the  lands  of  Culross,  and  to  kx 
leases*, — from  which  it  would  follow  that  the  two  deeds 
were  to  be  viewed  together.  From  the  eighth  and 
ninth  purposes  of  the  trust  it  was  dear  that  the  division 
of  the  general  produce,  rents,  ftc,  fell  to  be  made  in  u 
quadruple  ratio  among  the  present  claimants,  in  respect 
of  the  enixa  tfoluntcu  of  the  testator,  that  the  benefi- 
ciaries should  share  equally  in  the  general  rents,  while 
the  rents  of  Culross  expressly  fell,  by  the  eighth  pur- 
pose, to  be  divided  in  four  parts* 

"  1ft  February  1838 The  Lord  Ordinary  having  heard  tbe 

counsel  for  the  parties,  and  considered  the  prooess,  nepeU  tb« 
first  alternative  claim  by  Lady  Baird  Preston  to  the  whole  resr^ 
and  profits  of  the  lands  in  question :  Sustains  the  three  separate 
claims  by  Lady  Baird  Preston,  Biiss  Catherine  Preston,  sad 
Lady  Hay,  to  One-third  share  each  during  their  respect  ire  lira, 
of  the  said  rents  and  profits :  Repels  the  daim  by  Sir  John  Ha; 
to  have  the  said  rents  and  profits  divided  into  four  shares  oif 
which  one  is  to  belong  to  him  during  his  life  ;  bat  finds«  thit  h 
the  event  of  his  surviving  his  present  spouse,  he  is  entitled,  dur- 
ing  such  survivance,  to  the  same  share  in  the  said  rents  and  pr> 
fits  that  belonged  to  his  said  wife  during  her  life,  and  deceios : 
Finds  no  expenses  due  to  either  party. 

'*  Note This  is  a  competition  for  the  rents  of  the  estate  cf 

Culross  between  the  three  nieces,  and  the  husband  of  ooe  of 
them,  of  the  late  Sir  Robert  Preston.  As  the  merits  of  tl« 
respective  claims  depend  on  an  analysis  and  comparison  ot 
various  clauses  in  a  trust-deed,  a  relative  entail,  and  certib 
codicils,  they  do  not  admit  of  being  explained  in  a  note. 

*'  But  the  general  grounds  of  the  Lord  Ordinary's  opinscs 
are, — 

*'  Ist,  That  there  is  no  authority  whatever  for  holding,  t^ 
because  the  entail  actually  executed,  differs  in  its  destinacioa. 
or  in  a  few  other  particulars,  from  the  one  at  first  contec- 
plated  in  the  trust,  it  is  not  controlled  by  the  trust-deed  At 
all. 

"  2d,  That  the  renU  of  the  estate  of  Cnlroas,  imtead  of  beb; 
left  unappropriated,  and  therefore  falling  wholly  to  Lady  Ba:tt! 
under  the  entail,  are  appropriated,  by  the  trustees  beia^  directed 
to  hold  them  and  to  divide  them  among  eertain  individuals,  dur- 
ing  whose  lives  the  entail,  which  would  otherwise  carry  tbese 
rents,  is  declared  to  he  in  abeyance.  This  implies  the  re^iectics 
of  the  first  alternadve  daim  by  Lady  Baird,  which  is  for  tbe 
whole  profits  of  the  estate. 

"  Sd,  That  the  trustees  are  bound  to  apply  these  profit*  is 
fiivour  of  Lady  Baird,  Miss  Preston,  and  J^y  Haj,  equally  dur- 
ing their  respective  lives ;  that  Sir  John  Hay  is  not  mtitlpd  ts 
have  the  division  made  into  four  parts,  of  which  ooe  most  be 
given  to  him  besides  the  one  to  his  wife,  but  that  he  is  entit1f«i. 
if  he  shall  survive  her,  to  have  her  share  continued  to  him  dur- 
ing his  survivance. 

'*  If  this  part  of  the  case  depended  on  the  eighth  purpose  vi 
the  trust  alone,  the  tripartite  division  might  be  questiooabk. 
but  the  whole  deed  must  be  considered,  particularly  the  niats 
purpose,  which,  in  reference  to  the  whoU  svoeesstoa,  gives  a  d*j- 
tinct  rule  excluding  any  other  division,  and  fixing  Sir  JobsV 
right  to  amount  to  a  mere  continuance,  during  his  surviwslurs 
of  the  share  formerly  held  by  his  wife.*' 
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Lady  Baird  Preston  and  Miss  Catherine  Preston 
reclaimed.     At  advising, 

Lord  President, — The  interlocutor  is  quite  right. 

Lord  Mackenzie — I  agree  both  with  the  interlocutor  and 
note. 

Lord  Gillies, —  Concurred. 

Lord  Corehouse, — I  am  clearly  of  the  same  opinion.  This 
is  as  desperate  a  case  as  I  have  ever  seen. 

Lord  President — It  is  quite  plain  that  the  entail  must  be 
taken  in  connection  with  the  trust-deed. 

The  Court  adhered. 

Lord   Ordinary,  Cockburn. — For  Lady  JBaird,  Deas;    A. 

Smith,  W.S.,  Agent For  Sir  John  Hay,  D.  McNeill,  Skene; 

M.  N.  Macdouald,  W.8.,  Agent Napier,  Clerk [G.D.F.] 


\6th  June  1838. 
First  Division. — (G.D.F.) 

No.  234. — George  Dempster  and  Company,  &c., 
Advocators^  v.  Wil.liam  Leyden  and  Thomas 
Leyden,  Respondents. 

Process— Defences,  Preliminary — Advocation — Personal  Ex- 
ception—  The  defender  in  an  Inferior  Court  process  failed  to 
bring  an  advocation  of  an  interlocutor  repelling  certain  prelimi- 
nary pleas,  which,  if  well  founded,  would  have  excluded  the  ac- 
tion, but  eventually  he  was  assoilzied  on  the  merits.  An  advoca- 
tion was  brought  by  the  pursuer,  but  there  was  no  counter  one  by 
the  defender,  and  the  Lord  Ordinary  pronounced  on  the  merits 
in  favour  of  the  advocator,  ufithout  hearing  the  preliminary 
objections —  Circumstances  in  which  held,  that  the  respondent, 
by  the  way  in  which  the  process  had  been  conducted,  must  be 
viewed  as  having  waived  the  preliminary  objections,  and  that 
more  especially,  after  taking  a  judgment  on  the  merits,  it  was 
incompetent  for  him  to  revive  the  (Ulators. 

See  suproy  p.  95.  When  this  case  was  last  before 
the  Court,  it  was  remitted  to  the  Lord  Ordinary  to 
hear  parties  on  an  objection  stated  to  the  jurisdiction, 
viz.,  that  William  Leyden,  who  lived  in  the  Canon - 
gate,  was  not  within  the  jurisdiction  of  the  Admiral  of 
Leith.  The  interlocutor  of  the  Court  was  in  these 
terms :  "  The  Lords  having  considered  this  reclaiming 
note,  and  heard  counsel  for  the  parties,  recal  the  inter- 
locutor reclaimed  against,  and  remit  to  the  Lord  Ordi- 
nary to  hear  parties  on  the  preliminary  defence  for 
the  reclaimers,  and  to  do  therein  as  to  his  Lordship 
shall  seem  just;  reserving  all  questions  of  expenses." 
When  the  case  came  again  before  the  Lord  Ordinary, 
the  agent  for  the  Leydens  wrote  to  the  agents  of  the 
advocators,  that  at  the  debate  before  the  Lord  Ordi- 
nary, bis  counsel  would  <*  confine  himself  to  two  points, 
viz.,  the  fourth  and  fifth  preliminary  objections"  stated 
in  the  "  Inferior  Court,"  "  in  which  case  the  question 
of  jurisdiction  is  entirely  waived."  The  preliminary 
objections  for  the  respondents  in  the  Inferior  Court 
(given  in  the  previous  report  in  a  condensed  shape), 
were  in  these  terms :  "  As  to  the  competency,  1*/,  The 
Provost  and  Bailies  of  Leith  have  no  commission  from 
the  Magistrates  of  Edinburgh  to  act  as  their  Admirals- 
depute.  2dy  The  Sheriif-substitute  of  Leith  holds  the 
commission  of  Admiral-depute ;  and  as  two  Courts  of 
Admiralty  cannot  be  held  under  the  same  grant  of  ad- 
miralty jurisdiction,  the  Provost  and  Bailies  have  no 
right  to  convene  parties  before  them  as  a  separate 
court.  3dy  Although  the  jurisdiction  of  inferior  courts 
of  admiralty,  not  dependent  on  the  High  Admiral,  is 
reserved  by  the  Act  abolishing  the  Court  of  Admiralty, 
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it  is  only  reserved  as  it  then  existed ;  and  the  late 
Burgh  Reform  Act  has  conferred  no  new  rights  of  ad- 
miralty jurisdiction,  either  as  to  character,  extent,  or 
local  territory.  The  Provost  and  Bailies  of  Leith, 
therefore,  supposing  them  to  be  duly  constituted  Ad- 
mirals-depute, derive  their  whole  authority  from  the 
Magistrates  of  Edinburgh,  in  whom  the  admiralty  ju- 
risdiction is  by  charter  vested,  and  they  cannot  exer- 
cise it  beyond  the  limits  over  which  the  jurisdiction  of 
the  Magistrates  of  Edinburgh  as  Admirals,  extended, 
in  the  bounds  of  their  own  city  of  Edinburgh  and 
Leith,  as  these  existed  when  the  Admiralty  jurisdiction 
was  saved.  Beyond  their  limits  the  Magistrates  of 
Edinburgh  had,  and  have,  no  jurisdiction  of  admiralty, 
and  they  can  confer  none  on  the  Magistrates  of  Leith, 
or  any  other  individuals ;  neither  can  the  Magistrates 
of  Leith  eik  out  their  admiralty  jurisdiction  by  any 
other  jurisdiction  belonging  to  them  as  bailies ;  for  they 
can  only  act  in  admiralty  matters  by  virtue  of  their 
admiralty  deputation  alone,  and  within  the  bounds  over 
which  it  extends ;  neither  of  the  defenders,  however, 
are  subject  to  the  admiralty  jurisdiction  of  the  city  of 
Edinburgh,  or  their  Admirals.  The  defender,  Captain 
Leyden,  lives  within  the  burgh  of  regality  of  Canon- 
gate,  beyond  the  jurisdiction  of  the  Magistrates  of 
Edinburgh  and  their  Admirals,  and  no  usage  can,  by 
possibility,  ever  give  a  judge  jurisdiction  extra  territo^ 
rium.  The  other  defender,  Francis  Leyden,  again, 
has  no  domicile  in  Scotland,  is  at  present  abroad,  and 
cannot  be  called  on,  even  upon  a  proper  citation,  to 
compear  before  any  inferior  court,  which  is  not  a  com- 
petent Jorum  for  parties  in  his  situation.  4thy  The 
inducicB  of  four  days,  on  which  this  summons  proceeds, 
is  utterly  unwarranted  and  illegal.  The  inducice  of  the 
old  Court  of  Admiralty  was  twenty-one  days;  and  there 
is  no  court  in  Scotland  in  which  a  libelled  summons 
can  proceed  on  so  short  an  inductee  as  four  days.  Fur- 
ther, as  to  Francis  Leyden,  he  being  furth  of  Scotland, 
could  only  be  cited,  and  by  competent  authority,  on 
an  inductee  of  sixty  days.  5thj  Captain  Leyden  has 
not  been  called  at  all ;  his  designation  is  commander 
in  the  royal  navy,  whereas  the  summons  is*  directed 
against  William  Leyden,  *  master'  in  the  royal  navy." 
At  the  debate  before  the  Lord  Ordinary,  the  respon- 
dents proposed  to  argue,  and  did  enter  upon  the  pre- 
liminary objections,  excepting  those  above  stated  as  ob- 
jections four  and  five,  maintaining  that  the  interlocutor 
of  Court,  of  28th  November  last,  allowed  them  to  go 
into  the  preliminary  objections  generally ;  but  the  ad- 
vocators answered,  that  the  case  was  merely  remitted 
to  hear  parties  on  the  question  of  jurisdiction,  which 
was  now  abandoned  in  terms  of  the  agent's  letter,  and 
that  the  other  preliminary  objections  could  not  be  en- 
tered upon,  in  respect  of  the  conduct  of  the  respon- 
dents in  the  following  respects: — (1.)  The  prelimi- 
nary objections  were  never  pressed  to  a  decision  in 
the  Inferior  Court.  The  Admiral  had  repelled  the 
first  and  second  preliminary  pleas,  sustiiined  the  third, 
and  dismissed  the  action  quoad  the  defenders,  with 
expenses,  but  on  2l6t  December  1835,  the  Admiral 
recalled  that  interlocutor,  **  in  so  far  as  it  disposed 
of  the  cause  with  expenses,  on  the  third  preliminary 
defence ;  reserves  the  efiect  of  that  plea,"  and  in  the 
meantime  appointed  a  condescendence,  &c.  to  be  lodged^ 
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but  thereafter  his  Lordship  sustained  the  defenders' 
plea  on  the  merits  of  compensation,  and  assoilzied  them 
from  the  action.  (2.)  The  advocators  ought  to  have 
advocated  from  the  interlocutor  of  21st  December 
1835,  before  any  decision  on  the  merits  was  pro- 
nounced. However,  that  was  not  done.  (3.)  The 
present  advocation  was  then  brought  by  Dempster  and 
Company,  but  no  counter  advocation  was  brought  of 
the  preliminary  pleas  which  the  defenders  had  set  forth, 
and  the  Lord  Ordinary  who  pronounced  on  the  merits, 
had  never  heard  any  argument  on  these  preliminary 
pleas,  consequently  it  was  now  incompetent  to  enter 
upon  a  discussion. 

"  25th  January  1838 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  dilatory  defences  under  the  remit 
from  the  Court,  and  considered  the  process, — Finds  that  the 
dilatory  defences,  in  so  far  as  they  are  founded  on  alleged  want 
of  jurisdiction,  have  been  abandoned:  Repels  the  defence,  that 
in  the  summons  William  Leyden  is  designed  nuuter  in  the  royal 
pavy,  whereas  he  is  said  to  be  a  commander :  Repels  the  defence, 
that  the  inducia  of  four  days  were  too  few  in  reference  to  any 
defender  domiciled  in  Leitb  or  its  vicinity ;  and  with  respect  to 
the  defence,  that  the  defender,  Francis  Leyden,  was  not  domi- 
ciled there,  or  in  Scotland  at  the  date  of  citation,  and  there- 
fore, that  the  days  of  inducia  were  too  few  quoad  him.  Finds 
that  the  fact  is  not  ascertained  ;  and  therefore,  before  answer, 
appoints  the  cause  to  be  called,  in  order  that  it  may  be  arranged 
how  the  parties  mean  to  proceed  in  proving  it ;  and  finds,  further, 
that  the  respondents  having  feiM  at  the  original  debate  before 
the  Lord  Ordinary,  to  state  any  of  these  defences  which  are  ex- 
clusive of  those  on  alleged  defect  of  jurisdiction,  and  then  re- 
sorted to  them  for  the  first  time  before  the  Court,  are  liable  in 
the  expenses  occasioned  by  this  mode  of  conducting  their  case, 
but  reserves  the  amount  to  be  settled  at  a  future  stage  of  the 
proceedings. 

"  Note. — At  the  original  debate,  which  was  full  and  minute, 
the  respondents  did  not  found  in  the  slightest  degree  on  any 
one  of  these  dilatory  defences.  They  never  mentioned  them. 
They  thus  led  both  the  advocators  and  the  Lord  Ordinary  to 
believe  that  they  were  abandoned,  and  that  the  cause  was  to  be 
decided  on  its  merits,  which  was  accordingly  done.  The  re- 
spondents then,  for  the  first  time,  took  up  these  defences  in  dis- 
cussing their  reclaiming  note,  and  (as  both  parties  admit)  rested 
chiefly  on  the  defences  founded  on  defect  of  jurisdiction,  which 
they  stated  it  was  panjudicis  to  notice.  This  (as  both  parties 
also  admit)  occasioned  the  remit.  Immediately  after  this,  they 
wrote,  renouncing  these  very  objections,  in  so  far  as  they  de- 
pended on  want  of  jurisdiction,  and  betook  themselves  at  the 
late  debate  before  the  Lord  Ordinary,  to  the  other  dilators, 
which  it  was  not  part  judicia  to  have  noticed.  The  Lord  Or- 
dinary thinks,  that  however  these  last  objections  may  ultimate- 
ly be  disposed  of,  the  respondents  ought,  in  all  fairness,  to  pay 
the  expense  they  have  occasioned  by  this  vexatious  manner  of 
proceeding. 

"  The  objection,  that  William  Leyden  ia  not  described  in  the 
summons  by  his  precise  naval  rank,  is  not  stronger  than  what  oc- 
curred and  was  repelled  in  the  case  of  the  Scottish  Union  In- 
surance Company,  8th  March  1836.     dmstat  de  persona. 

**  The  objection  to  the  inducia  of  four  days  is  not  warranted 
by  Any  rule  that  has  been  produced,  and  it  does  not  seem 
to  be  denied  that  it  is  conformable  with  the  usage  of  the  Admi- 
ralty of  Leith." 

The  advocators  reclaimed,  praying  the  Court 

"  to  alter  the  said  interlocutor ;  to  find,  that  in  the  drcum- 
stances  of  the  case,  the  respondents,  William  and  Francis  Ley- 
den, are  not  now  entitled  to  maintain  the  dilatory  pleas  insisted 
in  by  them ;  to  repel  the  said  diUtory  pleas,  and  find  the  ad- 
vocators entitled  to  expenses,  and  to  resume  consideration  of  the 
reclaiming  note  for  the  said  William  and  Francis  Leyden,  dated 
22d  Jane  1837,  and  to  refuse  the  same ;  or  to  do  otherwise  in 
the  premises  as  to  your  Lordships  may  seem  mi>et.*' 


At  advising,  the  respondents  maintained,  that  in 
terms  of  the  interlocutor  of  the  Court  of  November 
last,  they  were  entitled  to  enter  upon  the  preliminary 
objections,  more  especially  as  in  the  Inferior  Court 
there  was  a  reservation  of  these  objections,  and  they 
had  never  been  disposed  of. 

Answered — That  the  parties  had  joined  issue  on  the 
merits,  and  a  judgment  had  been  pronounced  on  the 
merits,  and  that  though  in  the  Inferior  Court  there  \fsls 
a  reservation  by  the  Admiral  in  his  interlocutor  to  the 
effect  stated,  it  must  be  held  that  the  preliminary  ob- 
jections were  departed  from,  so  far  as  jurisdiction  wa« 
concerned,  by  allowing  the  case  to  be  decided  on  the 
merits,  without  disposing  previously  of  the  dilatory 
objections :  That  it  was  incompetent  for  a  party  first 
to  take  his  chance  of  getting  a  judgment  in  his  favour 
on  the  merits,  and  then,  if  unfavourable  to  him,  to  turn 
round  and  say  that  he  was  then  entitled  to  discuss  his 
preliminary  defences,  or  in  other  words,  and  in  effect, 
to  get  the  better  of  the  judgment  on  the  merits,  by  in- 
sisting on  pleas  which  ought  to  have  been  first  decided, 
and  S*  well  founded,  would  have  excluded  the  action 
altogether.  The  pleas  to  which  it  was  said,  in  the 
agent's  letter,  the  respondents'  counsel  would  confine 
his  argument,  were  such  that  the  respondents  might 
competently  prorogate  the  jurisdiction  in  regard  to 
them,  but  the  respondents,  by  the  way  in  which  the 
process  had  been  conducted,  were  barred,  personali 
erceptiane,  from  now  insisting  in  them,  after  a  judg- 
ment on  the  merits. 

Lord  Gillies  was  clear  that  these  objections  ought  long  sco 
to  have  been  decided  by  the  inferior  Judge,  before  the  p^rti^^ 
went  into  the  merits ;  and  that  the  respondents,  by  failing  to 
moot  them  till  after  this,  were,  by  their  conduct,  foreriosv^d 
from  stating  them  now. 

Lord  Mackenzie The  respondents  have  not  reclaimed  ;  and 

it  is  clear  that  on  this  reclaiming  note  of  the  adTocator>,  it  i« 
Impossible  for  us  to  revive  these  preliminary  objections  of  the 
respondents,  which  were  said  to  have  been  reserved.  If  the 
respondents  had  wished  that,  they  ought  to  have  had  scicc 
counter  reclaiming  note,  for  we  have  no  question  before  os 
as  to  them, — we  have  only  a  question  regarding  domicile,  not 
of  jurisdiction.  The  question  of  jurisdiction 'vras  one  xre 
thought  necessary  to  notice  ourselves,  and  so  remitted  to  the 
Lord  Ordinary  to  hear  parties,  but  it,  has  been  abandoned ;  and 
so  it  appears  we  only  have  a  question  as  to  the  subject-matter 
of  preliminary  pleas  said  to  have  been  reserved.  It  was  not 
competent  for  the  parties  to  prorogate  the  jurisdiction,  where 
there  was  no  jurisdiction ;  and  in  regard  to  that  question,  vrr 
remitted  to  the  Lord  Ordinary  to  investigate  this  point,  bat 
it  baa  been  abandoned,  thereby  implying  that  there  was  no 
foundation  for  it.  In  regard  to  the  other  pleas,  that  of  proper 
citation,  they  might  have  prorogated  the  jarisdiction  as  to  the 
matter  of  the  inducia.  Now,  they  have  never  had  these  ob- 
jections disposed  of;  and  after  a  decision  on  the  nierits,  it  is 
said  we  must  now  decide  them.  1  clearly  think  we  must  hold 
that  they  have  been  waived  by  their  conduct  in  not  having  had 
them  disposed  of  before  the  judgment  on  the  merits. 

Lord  Corehouse, — I  am  clearly  of  the  same  o|Niiion.  Witb 
regard  to  the  point  of  jurisdiction,  it  could  not  be  w^ved,  bat 
the  other  objections  might  have  been  departed  from.  Tbe^ 
parties  ought  to  have  advocated,  when  the  process  was  in  tbe 
Inferior  Court,  on  these  points ;  and  now,  by  taking  a  judgmeut 
on  the  merits,  it  seems  plain  that  it  moat  be  held  that  tte« 
waived  tbeae  objections. 

Lord  President  concurred. 

The  Court  accordingly 

'*  Alter  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  a^  thi 
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same  is  reclaimed  against ;  repel  the  -dilatory  pleas,  and  decern ; 
remit  to  his  Lordship  to  proceed  farther  in  the  cause  as  shall 
seem  just,  and  with  power  to  determine  all  questions  of  ex- 
penses." 

Lord  Ordinary,  CocVburn. — Act.  Dean  of  Faculty  (Hope), 

Dunlop;  J.  G.  Barr,  S.S.C.,  Agent Alt.  D.  M*Neill,  Neaves; 

Ainslie,  Macallan  and  Graham,  W.S.,  Agents N.,  Clerk. — 

fG.D.F.l 


l^thJune  1838. 

Fl&ST  DlYISIGN (G.D.F.) 

No.  235. — Alexander  Gordon  and  Mandatory, 
ClaimanlSj  v.  William  Rennt,  Common  Agent  in 
the  Hanking  and  Sale  ofSheriffmuirlandSf  belonging 
to  Walter  Stirling  Glas. 

Heritable  Bond — Accretion — Bankrupt —  Cessio — Disposition 
Omni  um  Bonorum  —  Trustee  —  Diligence — Inhibition  —  A 
party  having  been  found  entitled  to  the  benefit  q/"  cessio,  grant* 
ed  a  disposition  omnium  bonorum.  The  trustee  approving, 
the  debtor  executed  a  bond  over  his  landed  property ,  in  security 
of  a  turn  which  had  been  advanced  to  purge  certain  inhibitions 
utedbythe  trustee,  but  they  were  not  withdraum  from  the  record 
till  after  the  execution  of  the  bond.  In  a  ranking  and  sale  of 
the  debtor* s  property,  on  an  objection  stated  by  the  common 
agent,  that  the  inhibition  being  still  extant  after  the  date  of  the 
bond,  rendered  it  invalid,  and  that  the  duty  of  a  trustee  was 
such,  that  he  could  not  take  securities  over  the  debtor's  estate, 
but  only  sell — Opinion  of  the  Court,  in  the  circumstances,  that 
the  disposition  omnium  bonorum  did  not  so  divest  the  debtor 
that  he  could  not  competently  execute  the  bond  with  the  trus- 
tee's approval;  and  that,  in  the  circunutances,  the  inhibition 
being  purged,  though  subsequent  to  the  date  of  the  bond,  the 
prior  infgftment  of  the  debtor  in  the  lands  accresced  to,  and 
validated  the  heritable  bond. 

The  claimant  advanced  a  sum  of  £6000  to  Walter 
Stirling  Glas,  and  he  and  his  spouse,  on  10th  Novem- 
ber 1 827,  granted  a  bond  and  disposition  in  security 
over  Sheriffmuirlands,  and  certain  other  lands.  Infeft- 
ment  followed  thereon  of  the  same  date;  and  the  bond 
was  duly  registered. 

Glas  had  in  1823  pursued  a  process  ofcessioy  and 
executed  a  disposition  omnium  bonorum  in  favour  of 
George  Pentland,  who  had  previously  inhibited  Glas, 
and  in  the  cessio  he  made  large  clmms  on  Glas's  estate. 
Pentland  thereafter  became  bankrupt,  and  was  seques- 
trated in  July  1826 ;  and  in  the  sequestration  his  claims 
against  Glas  were  compromised,  and  the  inhibitions 
purged  in  1828.  The  sum  advanced  by  Gordon  had 
been  raised  to  pay  the  debts  due  by  Glas  to  Pentland's 
estate,  and  the  granting  of  the  bond  to  Gordon  had 
been  matter  of  arrangement  and  consent  on  the  part  of 
Pentland,  as  trustee  in  the  disposition  omnium  bonorum. 
At  the  period  of  the  arrangement  and  advance,  the 
party  who  acted  as  agent  for  the  lender,  acted  also  for 
Pentland. 

In  the  ranking  and  sale  of  the  property  belonging  to 
Glas,  Gordon  made  a  plaim  on  the  price  to  the  extent 
of  his  bond,  but  the  common  agent  objected  to  the 
claim  generally,  on  the  ground  that  the  money  said  to 
have  been  advanced  to  Glas  had  never  been  paid  to 
him,  nor  applied  for  his  behoof,  except  to  a  very  partial 
extent,  and  that  it  had  been  fraudulently  -misappro- 
priated by  the  agent  who  had  acted  for  the  lender  and 
for  Pentland.  It  appears  needless  to  enter  into  these 
details,  as  the  averments  of  fraud  were  departed  from 
at  finally  disposing  of  tlie  case. 


The  only  point  latterly  urged  by  the  common  agent 
was,  that  Pentland,  the  trustee  in  the  disposition  omnium 
bonorum,  had  no  right  to  enter  into  the  bond-arrange- 
ment, nor  could  Glas  himself,  who  was  at  the  time 
divested  by  the  disposition  omnium  bonorumy  compe- 
tently grant  any  security  over  the  lands.  The  duty  of 
a  trustee  in  such  a  disposition  being,  to  sell  for  behoof 
of  creditors,  but  not  to  grant  securities,  or  to  lend  him- 
self to  the  granting  of  securities  over  the  debtor's 
estate.  Further,  at  the  time  the  bond  was  granted, 
Pentland's  inhibitions  against  Glas's  estate  were  not 
removed.  Consequently  the  bond  was  thereby  nuga- 
tory. 

Answered  by  the  claimant,  That  it  was  part  of  the 
arrangement  and  the  understanding  of  the  parties,  as 
a  condition  of  the  loan,  that  the  inhibitions  should  be 
purged,  and  io  consequence  they  were  so,  shortly  after 
the  granting  of  the  bond  which  had  been  executed  to 
pay  oiF  Pentland's  claims.  Had  this  not  been  the  con- 
dition, he  would  never  have  agreed  to  the  arrangement; 
and  in  the  arrangement,  he  had  trusted  to  the  records, 
which  were  clear  except  to  the  extent  of  the  inhibi- 
tions, to  purge  which  his  money  had  been  applied.  The 
inhibitions  being  withdrawn,  the  claimant's  title  by  the 
bond  was  clearly  validated,  both  by  that  fact,  and  also 
in  respect  that  the  previous  infeftment  of  Glas  must 
accresce  to  the  grantee  on  the  bond.  He  besides  ob- 
jected to  discussing  this  view  of  the  case,  in  respect 
that  there  was  no  plea  on  record  in  regard  to  it. 

The  Court,  however,  on  the  motion  of  the  common 
agent,  allowed  the  plea  to  be  stated  on  the  record. 

Lord  Gillies I  consider  that  the  averments  made  by  the 

claimant  are  quite  satisfactory,  and  I  cannot  entertain  the  idea 
that  the  disposition  omnium  bonorum  can  in  any  way  compete 
with  an  infeftment  in  the  ground  for  onerous  considerations. 

JLord  Mackenzie. — It  is  on  that  point  that  I  agree. 

Lord  Corehouse. — I  hold  the  same  opinion,  laying  fraud  out 
of  the  question,  and  the  averments  that  the  money  had  not  been 
paid  to  the  party.  I  have  gone  over  the  whole  documents 
minutely,  and  I  can  find  no  foundation  for  any  of  these  aver- 
ments. These  averments,  however,  appear  now  to  have  been 
all  given  up;  and  I  consider,  therefore,  the  argument  to  be  ir- 
resistible, that  the  infeftment  of  Glas  must  accresce  to  the 
heritable  bond,  the  inhibitions  having  been  purged.  Whenever 
the  bond  was  granted,  and  it  was  executed  with  the  consent  of 
Pentland,  the  trustee  in  the  disposition  omnium  bonorum,  he 
^na functus  quoad  the  property  conveyed ;  and  it  is  not  alleged 
that  there  was  any  collusion  or  fraud  in  the  transaction  on  the 
part  of  the  claimant,  at  least  I  hold  it  to  have  been  given  up, 
and  there  is  no  foundation  for  it  in  the  circumstances.  There 
may  have  been  fraud,  but  then  it  is  clear  that  it  was  not  by 
Gordon,  though  there  may  have  been  fraud  by  other  parties ; 
but  there  does  not  appear  to  hare  been  any  connection  between 
them  and  Gordon.  Gordon  had  nothing  to  do  with  these  par- 
ties, and  his  connection  with  any  of  them  ceased  when  be  paid 
his  money  and  got  the  bond. 

Lord  President.— I  can't  understand  the  argument  of  the 
common  agent,  that  the  infeftment  of  Glas  was  to  accresce  to 
the  disposition  omnium  bonorum.  It  is  plain  there  was  nothing 
to  which  it  could  accresce,  but  to  the  heritable  bond. 

A.  Anderson Since  that  is  the  opinion  of  the  Court,  the 

claim  will  fall  to  be  sustained,  with  expenses. 

Christison  for  Common  Agent The  fund  will  not  be  equal 

to  pay  the  bond  and  expenses :  so  that  if  the  claimant  be  al- 
lowed his  expenses,  the  decree  will  be  tantamount  to  a  personal 
decerniture  against  the  common  agent. 

A.  Anderson The  claimant  does  not  mean  to  insist  to  that 

extent,  but  he  is  clearly  entitled  to  his  expenses  out  of  the  fund, 
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which,  it  is  believed,  will  leave  a  surplus  after  paying  off  the 
claim. 

Lord  Corehouse,. — We  can  give  no  decerniture  which  shall  in- 
fer a  personal  decerniture.  The  common  agent  did  properly  in 
having  the  matter  investigated. 

The  Court 

"  Repel  the  objections  proponed  by  the  common  agent,  and  find 
that  the  claimant,  Mr  Gordon,  is  entitled  to  be  ranked  as  a  pre- 
ferable creditor  in  terms  of  his  claim ;  and  remit  to  the  Lord 
Ordinary  to  proceed  accordingly :  Find  the  claimant  entitled  to 
expenses  out  of  the  common  fund;  allow  an  account,"  &c. 

Act.  A.  Anderson,  G.  G.  Bell;  W.  Stewart,  W.S.,  Agent. — 
Ah.  Dean  of  Faculty  (Hope),  Christison ;  Renny  and  Webster, 
W.S.,  Agents N.,  Clerk |  G.D.F.] 


I6th  June  1838. 

First  Division (G.D.F.) 

No.  236. — Chalmebs  v.  M^Inttre. 

Process— Oath  de  Calumnia— Statute  1  Gul.  IV.  c.  69,  §  36— 
Divorce — Husband  and  Wife — On  the  report  of  the  Lord 
Ordinary^  held  competent  by  the  Court  to  grant  commission  to 
take  the  oath  de  calumnia  in  India  of  a  party  resident  there 
with  his  regiment,  who  (and  mandatory)  was  pursuer  of  an  ac- 
tion of  divorce  before  the  Court  of  Session,  it  being  alleged 
that  he  could  not  leave  the  regiment  to  come  to  Scotland  for 
the  purpose  of  taking  the  oath. 

Lord  Cock  burn,  Ordinary,  reported,  that  in  an  ac- 
tion of  divorce  which  was  pending  before  him  at  the 
instance  of  a  pursuer  (and  mandatory)  residing  in  India 
with  his  regiment,  it  had  been  questioned,  whether  it 
was  competent  for  the  Lord  Ordinary  to  grant  com- 
mission to  take  the  oath  de  calumnia  abroad,  at  the 
I)lace  of  residence  of  the  pursuer,  he  being  unable  to 
leave  his  regiment  to  come  home  for  the  purpose  of 
taking  the  oath.  It  had  been  stated,  that  cases  had 
occurred  in  which  commission  had  been  granted  to 
take  the  oath  where  the  party  resided  in  Scotland,  but 
was  unable  from  illness  to  attend ;  and  in  one  instance 
the  oath  had  been  so  taken  in  Orkney ;  but,  so  far  as 
was  known,  there  was  no  case  where  that  had  been  per- 
mitted to  be  taken  on  commission  out  of  Scotland.  The 
ditficulty  which  arose,  was  one  which  was  presented  by 
the  recent  Statute  abolishing  the  Commissary  Court, 
in  which,  apparently,  it  was  provided,  that  the  Lord 
Ordinary  alone  had  power  to  take  the  oath  de  calum- 
nia. The  1st  Gul.  IV.  c.  69)  §  36,  provides  as  follows: 
'*  And  be  it  enacted  that  the  Lord  Ordinary  shall,  in 
actions  of  divorce,  administer  the  usual  oath  of  calumny 
to  the  pursuer." 

Lord  Preaident — I  can  see  no  objection  to  grant  commission  to 
take  the  oath  abroad. 

Lord  Gillies. — I  have  no  hesitation  whatever. 

Lord  Corehouse. — When  I  was  in  the  Oater- House,  I  allowed 
the  oath  to  be  taken  abroad, — the  party  in  that  case  was  living 
in  America.  Now,  this  case  is  in  a  worse  predicament :  the 
party  is  in  India.  Suppose  a  party  was  sick  and  bed-ridden, 
and  at  a  distance,  say  in  England  or  in  a  foreign  country,  it 
would  be  a  denial  of  justice  if  commission  were  not  granted 
to  take  the  oath.  The  peculiarity  was  said  to  depend  upon  the 
terms  of  the  late  Statute ;  but  it  was  impossible  to  interdict 
the  process,  and  prevent  a  party  from  having  the  benefit  of  it, 
when  a  reasonable  excuse  was  given,  such  as,  that  he  was  resi- 
dent in  India,  and  could  not  leave  his  regiment.  Many  contin- 
gencies might  happen  before  he  could  return  to  pursue  the  case ; 
and  it  would  be  very  extraordinary  if  some  remedy  could  not 
be  applied.  The  clause  in  the  Act  empowering  the  Lord  Or- 
dinary to  take  the  oath,  must  be  read  under  the  condition  that 


the  party  is  able  to  attend ;  for  if  not,  injustice  would  otherwise 
follow. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  The  Lord 
Ordinary  is  only  mentioned  in  the  Act  as  bavin^^  power  to  take 
the  oath,  but  not  as  having  the  exclusive  jurisdiction  in  that 
matter,  and  so  to  exclude  all  equitable  considerations. 

Lord  Corehouse. — I  have  been  reminded  of  a  case  where  the 
pursuer,  an  excise-officer,  on  his  way  here  to  attend  the  Court, 
was  seized  with  illness  on  the  road,  and  I,  when  in  the  Outer- 
House,  granted  commission  to  take  the  oath,  as  it  was  stated 
that  he  could  not  possibly  attend. 

G.  G.  Bell  (who  was  at  the  bar)  stated,  that  his  LonUhip 
(Lord  Corehouse)  had  done  so  in  the  case  alluded  to,  after 
a  lengthened  discussion  between  the  counsel  of  the  parties. 

The  Court  accordingly  were  unanimously  of  opinion 
that,  in  the  circumstances,  the  Lord  Ordinary  should 
grant  commission  to  take  the  oath  in  India  de  calum- 
nia* 

Lord  Ordinary,  Cockbum. — Act.  Dick ;  James  Peddie,  W.S., 
Agent fG-D-F-l 


16^  June  1838. 
FiKST  Division (G.D.F.) 

No.  237. — J.  Leabmonth  and  Carbon  OoikiPAirr, 

Petitioners. 

Process— ^Ranking  and  Sale — Petition  for  ExoneratiOD — Held 
incompetent,  in  a  ranking  and  sale,  for  two  separate  purchaser* 
of  distinct  lots  to  wUte  in  a  petition  for  exoneratiom^  and  to 
get  up  their  bonds  of  caution  ;^-each  must  apply  by  petition  in 
his  own  name. 

The  petitioners  presented  a  petition  to  the  Court  for 
exoneration  of  the  price  of  subjects  purchased  in  tlie 
ranking  and  sale  of  Parkhall,  and  for  warraut  to  get  up 
their  bonds  of  caution.  Learmonth's  purchase-mouey 
amounted  only  to  about  £120,  while  that  of  the  Carron 
Company  amounted  to  several  thousand  pounds.  It 
was  stated  that  Learmonth  had  been  conjoined  in  the 
application  in  order  to  save  expense,  and  that  no  ob- 
jection could  be  taken  to  the  conjunction,  so  far  as  the 
validity  of  the  sale  was  concerned. 

Mr  Bell  stated,  that  this  was  the  first  instance  of 
such  a  procedure. 

Lord  Gillies — If  there  is  no  practice  for  it,  I  am  clearly  for 
disallowing  the  application. 

Lord  President. — Certainly  the  expense  may  be  considerable, 
and  it  may  he  an  object  to  avoid  it,  but  we  cannot  help  it.  There 
is  no  practice. 

Lord  Mackenzie  agreed.  The  notices  might  be  nullified  by 
countenancing  this  step ;  for  if  you  allow  two  parties  to  join, 
any  number  must  afterwards  be  allowed  to  do  the  samt:  thin^. 

Ivory Then  I  withdraw  the  name  of  Mr  Learmonth. 

Lord  Mackenzie. — That  may  do ;  and  the  petition  will  8err« 
for  the  other  party. 

The  Court  accordingly  sustained  the  petition  as  the 
application  of  the  Carron  Company  alone. 
Act.  Ivory.— N.,  Clerk |  G.D.F.J 


\6(hJu$ie  1838. 
First  Division (G.D.F.) 

No.  238. — James  Brown,  Pursuer,  v.  H.   TsAnnEB 

and  Cbeditobs,  Defenders. 

Process — Cessio— Statute  6  and  7  Will.  IV.  c  56^ffeU  in- 
competent for  a  Sheriff^  in  a  process  of  cessio,  to  entertain  as 
application  for  liberation  and  protection,  until  the  lapse  of  tJu 
days  of  citation  on  the  petition  for  cessio. 

Trainer  pursued  a  cessio  under  the  recent  Act,  in  the 
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Sheri£P  Court  at  Glasgow ;  and  within  the  thirty  days, 
and  when  no  creditor  had  appeared,  he  presented  a  pe- 
tition to  the  Sheriff  for  liberation. 

The  Sheriff  pronounced  the  following  interlocutors : 

"  Having  considered  the  above  minute,  and  heard  the  procu- 
rator for  the  incarcerating  creditor,  Brown,  who  referred  to  the 
case  of  Lea,  I6th  December  1837,  before  answer,  appoints  the 
petitioner  to  find  sufficient  caution  acted  in  the  books  of  Court, 
that  he  will  appear  at  all  diets  of  Court  whenever  required,  and 
that  under  the  penalty  of  ten  pounds  Stirling." 
"  Glasgow,  26M  April  1838." 

"  Having  again  considered  the  above  minute,  with  certificate 
by  the  derk  that  caution  has  now  been  found  in  terms  of  the 
above  interlocutor,  grants  warrant,  and  authorises  the  keeper  of 
the  Glasgow  jail  to  liberate  the  petitioner,  Henry  Trainer,  from 
said  jail,  and  ordains  him  to  be  set  at  liberty  accordingly,  in 
terms  of  the  Act  6  and  7  William  IV.  c.  65." 
"  Glasgow,  26th  April  1838." 

The  order  for  liberation  was  pronounced  before  the 
expiry  of  the  inducicB  of  thirty  days.  While  the  m- 
ducicB  were  still  running,  a  creditor  appeared  to  oppose 
the  application,  and  presented  a  reclaiming  note  to  the 
First  Division,  praying  their  Lordships 

*'  to  recal  and  alter  the  said  interlocutors  of  26th  April  last; 
to  refuse  the  pursuer,  the  said  Henry  Trainer's  application 
for  liberation  and  interim  protection ;  or  at  least  to  find  it  in- 
competent for  the  Sheriff  to  entertain  the  same,  until  expiry  of 
the  inducia  of  thirty  days  previous  to  the  said  Henry  Trainer's 
public  examination,  and  to  remit  to  the  Sheriff  to  recal  the  said 
interlocutors  accordingly ;  or  to  do  otherwise  in  the  premises  as 
to  your  Lordships  shall  seem  just." 

Before  the  reclaiming  note  came  to  be  advised,  the 
thirty  days  had  expired,  when  the  counsel  for  the  op- 
posing creditor  stated,  that  as  the  thirty  days  had  now 
elapsed,  he  had  little  interest  to  make  any  further  oppo- 
sition. 

Lord  Gillies, — The  question,  however,  still  is,  if  the  Sheriff 
granted  the  liberation  competently  or  not.  If  he  did  it  improper- 
ly within  the  thirty  days,  we  must  alter  the  interlocutor ;  for  it 
does  appear  to  me  to  be  very  singular  that  any  debtor  pursuing  a 
eessio  should,  on  bis  own  showing,  and  before  any  creditor  can 
or  ought  to  appear,  be  liberated  on  his  own  statement  as  to 
caution,  while  there  cannot  be  in  law  any  contradictor. 

Lord  President Certainly  the  only  question  is,  if  the  She- 
riff did  right  in  liberating  the  pursuer,  while  no  party  could 
have  appeared  in  Court  in  the  matter  to  which  be  was  called  as 
an  opposing  creditor.  I  should  be  for  altering  this  interlocu- 
tor, and  allow  the  party  to  apply  again  for  liberation. 

Lord  Mackenzie, — I  am  of  the  same  opinion,  and  we  can  do 
nothing  less.  We  have  already  stated  our  opinion  in  former 
cases  (Kippen,  3d  December  1836,  Scot.  Jur.  IX.  p.  108;  Ha- 
milton, 3d  December  1836,  Do.  IX.  p.  108),  that  liberation 
cannot  competently  be  granted  within  the  iiiducia ;  and  if  we 
are  to  abide  by  that  opinion  we  must  alter  this  interlocutor, 
to  preserve  uniformity  in  practice.  It  was  said  that  some 
distinction  might  be  taken  between  a  summons  and  a  petition : 
the  one  not  being  a  depending  process  instantly,  and  the  other 
being  a  depending  process  from  presentment ;  but  I  can  take 
no  such  distinction.  They  are  both  in  pari  casu ;  for  if  you 
are  to  liberate  on  a  petition  before  the  expiry  of  the  inducia, 
a  great  injustice  is  done,  as  there  is  no  contradictor  in  Court, 
or  can  be.  In  my  opinion,  this  interlocutor  was  quite  incom- 
petent within  the  thirty  days. 

Lord  Gillies, — It  is  not  justice,  because  a  party  owing 
X100,000  may  be  liberated  before  a  single  creditor  know  of  the 
ccssio. 

Lord  Corehouse — I  entirely  agree  with  your  Lordships,  that, 
for  the  sake  of  uniformity  in  practice  and  of  justice,  we  ought 
to  alter  this  interlocutor. 


« 


The  Court 

Recal  the  inteilocutor  of  the  Sheriff  reclaimed  against :  Find 
that  it  was  incompetent  to  entertain  the  application  for  libera- 
tion and  protection  until  the  lapse  of  the  days  of  citation  on  the 
petition  for  the  benefit  of  the  eessio  ;  and  therefore  remit  to 
the  Sheriff  to  refuse  said  application,  without  prejudice  to  the 
pursuer  presenting  a  new  application  if  he  shall  think  proper." 

Sheriff-substitute  of  Lanarkshire. — Act.  Inglis ; 

Agent Alt.  Marshall;  Andrew  Scott,  W.S.,  Agent.-^ 

N.,  C/erA.— LG.D.F.] 


IdthJune  1838. 
First  Division. — (G.D.F.) 

No.  239. — Janet  Borthwick,  Pursuer,  v,  George 
HiLsoN,  Trustee  for  behoof  of  Gavin  Elliot,  Sfc, 
Defender, 

Bankrupt — Competition — Lppatce — Statute  16CI,  c.  24— An- 
cestor'sand  Heir's  Creditors  Competing — PiuviMons  to  CLil- 
dren — A  father,  who  held  trust-f voids  of  a  third  party,  in  his 
son's  marriage-contract  in  1809,  conveyed  to  him  his  whole  pro- 
perty and  estate,  under  burden  of  his  liferent,  and  payment  of 
debts  and  provisions  to  younger  children,  but  reserving  full  power 
to  alter  or  revoke.  The  son,  in  his  father* s  life,  obtained  a  loan 
from  the  father  of  £230,  out  of  the  trust-funds  held  by  the 
father ;  and  it  appeared  by  a  state  of  accounts  of  the  trust-funds, 
not  holograph  of  the  father,  but  signed  by  him  in  1818,  that 
the  son  was  to  give  heritable  security  for  the  loan,  but  no  such 
security  was  given  during  the  father's  life.  On  the  fathers 
death  in  1822,  leaving  ample  means  to  pay  all  claims  against 
his  estate,  whether  under  the  separate  trust  or  dthenuise,  the 
eon  entered  to  possession,  and  paid  off  certain  debts  and  the 
whole  provisions  to  younger  children,  except  one.  He  also 
failed  to  pay  off  the  loan  of  £230.  Subsequently  he  incurred 
debt,  for  which  he  granted  heritable  security  to  A.,  over  a  tene- 
ment of  houses  which  came  to  him  through  his  father.  Post- 
poned to  this  security,  and  at  the  distance  of  six  years  from  the 
father's  death,  the  son  likewise  granted  heritable  security  for 
the  trustfunds  which  he  held  in  loan.  Thereafter  the  son 
became  insolvent,  and  his  estate,  thouah  sufficient  to  pay 
the  first  heritable  creditor,  was  not  equal  to  pay  the  £230  of 
trust-funds,  and  the  provision  to  the  younger  child  who  had  not 
been  settled  with.  The  younger  child  brought  a  reduction  of 
the  bond  granted  for  the  loan  of  trust-funds,  and  claimed  to  be 
preferred  to  the  balance  which  remained,  as  an  onerous  creditor 
of  the  son,  pleading,  that  tlie  heritable  security  given  was 
struck  at  by  the  Statute  1661,  c.  2A—Held,  in  the  circum- 
stances,  that  the  debt  for  which  the  second  heritable  security 
was  granted,  arose  from  the  eldest  son  having  received  from 
the  father,  as  trustee  of  the  separate  fund,  a  loan  of  part  of 
that  fund,  and  that  the  father,  by  having  signed  the  states  of 
trust-accounts  in  1818,  was  to  be  held  as  having  stipulated  for 
heritable  security  from  the  son  :  (2.)  That  the  fat/ier,  as  he 
reserved  power  to  alter  in  the  marriage-contract,  must  be  held 
to  have  stipulated  that  the  security  for  the  loan  of  the  trust- 
fund  was  to  be  granted  over  the  heritable  property  conveyed  by 
him  to  the  son  in  the  marriagc'contract :  (3.)  That  as  the 
father  lived  for  some  years  after  the  loan,  and  no  heritable  5<- 
curity  was  granted  in  his  lifetime,  he  became  personally  liable 
for  the  loan  to  the  trust-estate ;  and,  (A.)  In  respect  that  the 
title  of  the  younger  child  was  founded  solely  on  the  provision 
stipulated  by  the  sons  marriage-contract,  which  were  only  to 
be  paid  to  the  younger  children  after  payment  of  the  fathers 
debts,  and  in  respect  of  the  power  reserved  to  alter  the  pro- 
visions— held  that  the  younger  child  could  not,  as  a  legatee, 
compete  with  the  onerous  creditor  of  the  father — the  beneficiary 
under  the  separate  trust,  and  the  holder  of  the  second  heritable 
bond  granted  by  the  son,  there  being  still  extant  funds  or  pro- 
perty of  the  father  sufficient  to  pay  the  debt. 

In  March  1792,  Elizabeth  and  Agnes  Waugh  exe- 
cuted a  trust-deed  of  their  whole  propert}'  in  favour  of 
Richard  Robison  and  George  Borthwick,  as  trustees, 
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for  the  purpose  of  converting  the  same  into  cash,  and 
lending  out  and  securing  the  residue  for  behoof  of 
Gavin  Elliot  in  liferent,  and  his  family  in  fee.  These 
trustees  acted  for  several  years,  but  on  the  death  of 
Robison,  the  other  trustee  Borthwick,  in  1826,  in  vir- 
tue of  powers  contained  in  the  trust-deed,  assumed  into 
the  management  James  Robison,  the  son  of  Richard, 
the  prior  trustee.  The  trust-funds,  amounting  to  about 
£1200,  had  been  lent  on  bonds  to  Sir  J.  B.  Riddelland 
William  Riddell,  but  these  parties  having  made  pay- 
ment in  1816,  £500  were  relent  on  an  heritable  se- 
curity, and  £600  remained  in  the  hands  of  the  trustees 
for  investment. 

George  Borthwick  was  in  partnership  with  his  son 
William,  by  contract  of  copartnery  dated  in  1816,  and 
it  was  averred  by  the  defender  (though  denied  by  the 
pursuer)  that  William  Borthwick  had  considerable  in- 
fluence, and  took  a  direction  in  the  trust-aifairs.  It 
appeared,  from  the  defender's  statement,  that  the  £600 
were  to  be  applied  in  the  following  manner :  The  trus- 
tees agreed  to  lend  £400  of  it,  on  heritable  security, 
to  John  Robison,  the  brother  of  the  trustee,  James  Ro- 
bison, and  £230  were  to  be  lent  to  William  Borthwick 
on  similar  security.  In  reference  to  this  arrangement 
the  defender  produced  a  writing,  entitled,  *'  State  re- 
specting the  funds  belonging  to  Gavin  Elliot."  It  con- 
sisted of  two  parts.  After  exhibiting  the  result  of  tlie 
previous  investments,  it  contained  the  following  pas- 
sages: 

'*  In  William  Bortbwick*s  band  at  23d  September 

1817, £661     14    3 

"  Whereof  to  be  lent  to  Mr  John  Robison  on 
heritable  security,  bearing  interest  from  23d 
September,  .         .  £400    0    0 

"  To  be  lent  to  William  Borthwick 
on  do.,  bearing  interest  from  same 
date, 230    0    0 

''  Principal,  £630  0  0 
*'  In  the  bands  of  William  Borth- 
wick,  of  interest  subsequent  to  the 
15th  May  1816,  which  either  has 
or  will  fall  to  be  accounted  for  by 
him  to  Gavin  Elliot,        .  31  14    3 

661  14    3" 

This  writing,  which  was  neither  tested  nor  holograph, 
bore  to  have  been  signed  at  Jedburgh  on  3d  March 
1818,  and  it  contained  the  signatures  of  the  truBtees, 
George  Borthwick  and  James  Robison.  The  second 
part  of  the  state,  which  was  of  the  same  date  as  the 
first  part,  was  entitled,  *<  State  between  John  Robison 
and  William  Borthwick"  respecting  the  foregoing : 

'*  Sum  agreed  to  be  lent,  as  above,  to  John  Robi- 
son,          £400    0    0 

'*  Whereof  received  by  hire  for  William  Borth- 
wick,          300    0    0 

£100  0  0 
"  Interest  from  23d   September   1817   to  23d 

March  1818, 2  10    0 

£102  10  0 
*'  For  which  William  Borthwick  is  to  grant  bill  at  three 
months,  and  pay  the  discount."     It  bore  to  be  signed, 

••  Wi*.  Borthwick. 
*•  John  Robison." 
*'  JLDBraon,  3c/  March  1818." 


Soon  after  the  date  of  these  states,  James  Robison 
became  insolvent,  and  left  Jedburgh,  and  it  was  ad- 
mitted that  at  that  period  William  Borthwick  had  do 
heritable  property  except  a  subject  in  Jedburgh,  to 
which  he  had  right  in  virtue  of  the  folio  wing  transac- 
tion : 

George  Borthwick,  the  father,  on  the  occasion  of 
the  marriage  of  his  son,  William,  in  August  1809, 
under  a  reservation  of  his  own  liferent,  and  power  to 
alter  the  provisions  to  the  younger  children,  conveyed 
and  assigned  to  him  in  his  marriage-^contract,  for  his 
and  his  wife's  liferent,  with  the  fee  to  the  children, 
the  whole  of  his  heritable  and  moveable  property; 
the  heritable  property,  in  particular,  consisting  of  a 
tenement  in  the  Canongate  of  Jedburgh.  By  the 
marriage-contract,  William  Borthwick  was  appoint- 
ed the  executor  of  his  father  in  molnlilnis,  and  be 
was  taken  bound  to  pay  debts  and  provisions  to 
younger  children ;  mier  alia^  to  pay  a  provision  of 
£250  to  the  pursuer,  which,  by  a  codicil,  was  restrict- 
ed to  £200,  and  was  made  payable  at  the  distance 
of  a  year  from  the  death  of  the  father.  After  the 
father's  death,  which  took  place  in  September  1822, 
William  Borthwick  was  infeft  in  terms  of  the  mar- 
riage-contract, and  he  entered  to  possession,  and,  out 
of  the  funds  and  property  left  by  the  father,  which 
were  greater  than  any  debts  and  claims  against  his  estate, 
William  Borthwick  paid  off  certain  debts  and  provi- 
sions. It  was  averred,  however,  that  the  provision  in 
favour  of  the  pursuer  was  not  paid  off. 

In  1828,  the  defender  was  appointed  trustee  for 
Elliot,  and,  in  that  capacity,  he  called  on  Wiiliam 
Borthwick  to  grant  heritable  security  for  the  sam  of 
£230,  which  was  contemplated  in  the  states  of  ac- 
count. In  regard  to  the  delay  which  had  occurred  in 
requiring  this  security  from  William  Borthwick,  it  was 
explained,  that  the  father,  George  Borthwick,  for  some 
years  before  his  death,  and  about  the  period  of  the  ac- 
counts, was  in  a  state  of  superannuation  ;  that  James 
Robison  had  left  the  country ;  and  that  it  was  entirely 
the  fault  of  William  Borthwick  himself  why  security  bad 
not  been  granted  previously,  there  being  no  other  part? 
or  trustee  to  look  after  the  interest  of  Elliot  It  was 
not  till  November  1830  that  this  security  was  granted. 
At  that  time  William  Borthwick,  on  the  narrative  of 
the  original  trust,  the  several  investments  of  the  monej, 
the  states  of  accounts  above  quoted,  and  on  the  adml^ 
sion  that  he  had  not  granted  the  heritable  security  con- 
templated, executed  a  bond,  disponing  to  the  defend^' 
as  trustee,  the  tenement  in  the  Canongate  of  Jedburgh 
in  security  of  the  sum,  and  on  this  bond  the  defender 
was  duly  infeft. 

The  pursuer  averred,  that  at  and  previous  to  the 
time  of  executing  the  bond  in  question,  William  Borth- 
wick was  in  bankrupt  circumstances,  and  that  he  vt^«^ 
even  so  far  back  as  1823,  in  which  year  he  had  executed 
a  redeemable  bond  and  disposition  in  security  to  h^ 
Maitland  and  another,  who  were  cautioners  for  him  in  a 
cash-credit,  and  that  in  1826  and  1829  he  was  notour 
bankrupt ;  in  support  of  which  the  pursuer  averred  tkt 
he  had  been  regularly  put  to  the  horn,  and  denoonctd 
rebel  by  several  creditors.  This  was,  however,  denied 
by  the  defender.  No  steps  of  the  original  diitgenff 
were  produced,  and  the  hornings,  &c.,  in  process  wen^ 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


503 


documents  which  were  alleged  to  have  been  made  up 
anew  from  the  bills  for  caption  preserved  in  the  Signet 
record.  It  was  however  admitted,  that,  in  1826,  Wil- 
liam Borthwick  had  entered  into  an  arrangement  with 
his  creditors,  who  agreed  to  accept  of  a  composition  ; 
but  it  was  denied  that  he  had  been  legally  mule  bank- 
nipt.  To  the  composition-arrangement  it  appeared 
that  neither  the  pursuer  nor  Lord  Maitland  were  par- 
ties, the  reason  for  which,  it  was  stated,  was,  that  it 
was  believed  (though  erroneously)  at  the  time  that  the 
pursuer  had  a  real  security  over  the  tenement,  in  pre- 
ference even  to  Lord  Maitland. 

In  1 836,  the  pursuer  brought  this  action  of  reduc- 
tion of  the  bond,  in  which  she  pleaded — (1.)  That  she 
had  a  sufficient  title  to  pursue  this  action,  in  respect 
that  she  is  a  creditor  of  hsr  brother,  William  Borth- 
wick, for  the  amount  of  the  provision  of  £200  in  her 
favour,  with  which  he  was  burdened  in  his  marriage- 
contract,  with  interest  and  expenses,  all  as  constituted 
by  decree.  (2.)  At  the  time  the  pretended  bond  under 
reduction  was  executed,  the  granter,  William  Borth- 
wick, was  notour  bankrupt,  in  terms  of  the  Act  1696,  c. 
6,  in  respect  that,  at  the  two  several  times  herein -before 
specified,  in  the  years  1826  and  1828,  prior  to  the  date 
of  the  said  pretended  bond,  diligence  by  homing  and 
caption  was  raised  and  executed  against  him ;  that  in 
consequence  of  said  diligence  he,  on  said  occasions,  fled 
and  absconded,  and  on  search  being  made  for  him  by 
the  messenger,  he  could  not  be  found ;  and  that  at  both 
the  said  dates,  and  subsequent  to  them,  up  to  the  pre- 
sent time,  and  particularly  at  the  date  of  granting  said 
pretended  bond,  he  was,  and  has  continued  to  be  in- 
solvent. (3.)  The  said  pretended  bond  and  disposi- 
tion in  security,  and  infeitment  thereon,  are  null  and 
void,  and  reducible  under  the  Act  1696,  cap.  5,  in  re- 
spect of  the  bankruptcy,  as  aforesaid,  of  William  Borth- 
wick, the  granter,  at  its  date ;  of  their  being  in  security 
of  a  debt  alleged  to  have  been  incurred  at  a  period 
long  prior  to  the  several  dates  at  which  the  said  granter 
was  rendered  bankrupt,  and  to  the  prejudice  of  the 
pursuer  and  others,  the  said  granter's  creditors.  And, 
(4.)  In  respect  that  the  said  William  Borthwick  was 
under  no  valid  or  sufficient  anterior  obligation  to  grant 
said  security. 

The  defender  pleaded — (1.)  The  pursuer  has  no 
title  to  sue  this  action,  not  being  a  creditor  of  William 
Borthwick,  her  claim  being  either  paid,  satisfied,  or 
compensated.  ^2.)  George  Borthwick  having  been 
responsible  for  uie  sum  secured  by  the  disposition  chal- 
lenged, the  pursuer,  as  a  legatee  or  gratuitous  creditor 
of  George  or  William  Borthwick,  cannot  compete  with 
the  defender,  or  question  any  security  granted  for  the 
defender's  claim,  over  the  property  which  descended 
from  George  Borthwick.  (3.)  George  Borthwick's 
consent  to  the  arrangement  and  agreement  under  which 
W^illiam  Borthwick  granted  the  heritable  security  in 
question,  was  an  implied  exercise  of  George  Borth- 
wick's power  or  faculty  under  the  contract  of  marriage, 
and  the  pursuer's  provision  being  Uiereby  postponed 
to  the  defender's  claim,  and  heritable  security  provided 
for  said  debt,  the  pursuer  cannot  now  compete  with 
the  defenders,  or  challenge  their  security.  (4.)  The 
defender's  security  is  not  liable  to  challenge  on  the  Act 
1696,  in  respect  it  was  granted  for  a  novum  debilunt^ 


and  in  implement  of  the  special  agreement  under  which 
the  money  was  lent  to  William  Borthwick.  (5.)  The 
security  is  not  liable  to  challenge  on  the  above  Sta- 
tute, in  respect  William  Borthwick  was  not  made  no- 
tour bankrupt  within  sixty  days  from  or  prior  to  the 
date  of  the  security,  or  the  completion  thereof;  and 
no  evidence  of  any  such  bankruptcy  is  produced  or 
condescended  on.  (6.)  Under  the  circumstances  of 
this  case,  the  defender's  security  is  not  liable  to  reduc- 
tion on  any  of  the  grounds  libelled. 

"  \4th  December  1837 The  Lord  Ordinary  having  consi- 
dered the  closed  record,  and  heard  counsel  thereon, — Finds, 
Imo,  That  the  debt  for  which  the  security  under  reduction  was 
granted,  arose  from  the  bankrupt,  Williano  Borthwick,  having 
received  at  or  prior  to  1818,  from  his  father,  George  Borthwick, 
and  James  Robison,  as  trustees  under  the  trust-settlement  of 
Elizabeth  and  Agnes  Waugh,  now  under  the  administration  of 
the  defender,  the  sum  of  £230  Sterling,  which  sura  could  only 
have  come  into  his  (William's)  hands  by  the  prior  receipt  and 
intromission  of  the  said  George  Borthwick  and  his  co-trustee : 
2do,  That  the  trustee,  the  said  George  Borthwick,  by  being  a 
party  to,  and  subscribing  the  state,  dated  3d  March  1818  (No. 
6  of  process,  quoted  in  the  sixth  statement  of  facts  for  the  de- 
fender), must  be  held  to  have  acknowledged  and  agreed  in  1818, 
that  heritable  security  was  to  be  given  for  the  said  sum  by  his 
son,  the  said  William  Borthwick :  3/to,  Finds  that  in  fifarch 
1818,  the  said  William  Borthwick  was  a  copartner  in  trade 
with  his  father :  4to,  Finds  it  admitted  (Statement  8th  for  de- 
fender, and  answers  thereto),  that  the  said  William  Borthwick 
was  possessed  of  no  other  property  at  the  date  of  the  said  state 
in  March  1818,  over  which  he  could  grant  an  heritable  security, 
except  the  property  in  Jedburgh,  over  which  the  security  under 
reduction  was  granted  by  William  Borthwick  in  1830,  which 
property  was  then  held  by  William  Borthwick  under  a  convey- 
ance previously  granted  by  his  &ther,  the  said  George  Borth- 
wick, as  a  party  to  his  son  William's  contract  of  marriage,  under 
reservation  of  bis  own  (George's)  liferent,  and  of  a  full  power 
to  alter  and  dispose  of  the  subjects  as  speci6ed  in  article  first  of 
condescendence :  5/o,  Finds  it  presumable  from  the  fact  stated 
in  the  preceding  finding,  that  the  said  George  Borthwick  direct- 
ed, or  consented  that  the  security  intended  for  Waugh's  trust- 
money,  was  to  be  given  by  himself  or  his  son  over  the  very  pro- 
perty now  in  question :  6to,  Finds  that  George  Borthwick,  the 
trustee,  having  lived  for  upwards  of  four  years  subsequent  to 
the  date  of  the  said  state,  without  getting  any  heritable  security 
prepared  and  completed  by  his  son  and  copartner,  while  he  al- 
lowed the  money  during  all  that  time  to  remain  in  that  party's 
hands  unsecured,  must  be  held  as  having  become  personally 
liable  to  the  trust-estate  for  the  said  fund,  and  that  the  same 
had  become  an  onerous  debt  of  George  Borthwick's  prior  to  his 
death  :  Therefore,  and  in  respect  that  the  pursuer's  sole  title  is 
founded  on  a  provision  stipulated  in  her  favour  in  the  marriage- 
contract  of  William  Borthwick,  dated  in  1809,  to  which  his 
father,  the  said  George  Borthwick  was  a  party,  whereby  the 
latter  obliged  the  said  William  Borthwick,  after  satisfying  and 
discharging  the  granter*s  debts,  to  pay  the  pursuer  (the  grant- 
er's  daughter)  a  provision  of  £250  at  his  death,  but  alterable 
and  revocable  by  him  at  pleasure ;  and  in  respect  that  the  pur- 
suer, as  a  legatee  under  such  a  deed,  cannot  compete  with,  or 
challenge  the  right  of  the  defender,  as  an  onerous  creditor  of 
the  said  George  Borthwick,  and  further,  in  respect  that  the 
said  George  Borthwick  subscribed  the  said  state,  dated  3d 
March  1818,  sustains  the  second  and  third  pleas  in  defence, 
stated  for  the  defender,  and  assoilzies  the  defender  from  this  ac- 
tion, and  decerns :  Finds  it  unnecessary,  in  hoc  statu,  to  give 
any  judgment  on  the  other  pleas :  Finds  the  defender  entitled 
to  expenses ;  and  remits  the  account  thereof  when  lodged,  to  the 
auditor  to  tax  and  to  report. 

**  Note, — The  grounds  on  which  the  preceding  judgment  is 
founded,  being  articulately  set  forth  in  the  interlocutor,  require 
no  illustration.  Of  course,  if  the  facts  are  in  any  respect  mis- 
apprehended, this  will  affect  the  conclusion.     Upon  the  supposi- 
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tion  that  George  Borthwick  became  indebted  to  the  Waugh 
trust  for  the  defender's  debt,  it  is  thought  that  the  preference 
of  the  defender  over  George  Borthwick's  property  is  clear  in 
law,  as  in  competition  with  the  pursuer,  a  mere  legatee.  The 
pursuer,  no  doubt,  in  a  very  able  argument,  pleaded  that  she 
was  an  onerous  creditor  at  least  of  William  Borthwick ;  and  as 
the  term  specified  in  the  Act  1661  had  long  ago  elapsed,  she 
was  entitled  to  rank  pari  passu  with  the  creditors  of  the  ances- 
tor. In  support  of  this  plea,  reference  was  made  to  the  case  of 
Remington  and  Crawford  Bruce,  (10th  December  1629,  Shaw's 
Reports).  But  the  present  case  differs  from  that  in  the  most 
essential  points.  In  the  case  of  Bruce,  the  children  had  bonds 
of  provision,  on  which  infeftment  was  taken  after  the  death  of 
the  ancestor.  The  Court  held  that  equivalent  to  the  heir  giv- 
ing payment.  There  was  not  only  no  such  specialty  here,  but 
the  very  provision  of  the  pursuer  was  payable  under  a  deed,  the 
primary  purpose  and  condition  of  which  was,  that  the  disponee 
should  pay  the  debts  of  the  deceased.  The  pursuer  was  thus 
postponed  to  the  debts  of  the  granter  by  the  very  deed  on 
which  the  pursuer  claims. 

"  The  facts  founded  on  in  support  of  the  third  plea  might,  in 
an  ordinary  case,  be  thought  insufficient  to  infer  the  exercise  of 
a  reserved  faculty  to  alter  or  burden  a  subject  previously  dis- 
poned to  a  son  ;  but  when  the  very  peculiar  circumstances  of 
this  case  are  considered,  it  seems  due  to  George  Borthwick  him- 
self to  draw  the  conclusion  adopted  In  the  interlocutor.  Here 
he  was  a  trustee  acting  for  parties  at  a  distance,  and  apparently 
unable  to  control  him ;  in  that  situation,  he  gave  his  son  and  co- 
partner a  portion  of  a  trust-fund  under  his  charge,  and  set  forth, 
in  a  regularly  doqueted  state,  that  the  son  was  to  give  heritable 
security,  while  the  only  heritable  estate  which  his  son  was 
then  possessed  of,  was  that  property  which  George  had  reserved 
a  power  to  burden ;  in  such  a  case,  the  Judge  seems  to  be  driven 
to  the  alternative  of  holding,  either  that  the  father  meant  to  de- 
ceive and  cheat  his  cotrustee  and  constituents,  by  allowing  his 
son  to  hold  the  money  without  any  security,  or  that  he  truly  in- 
tended and  agreed  to  burden  the  property  himself,  or  at  least, 
to  consent  to  his  son  (who  had  got  the  money)  granting  the  se- 
curity, as  he  afterwards  did.  The  latter  conclusion  is  supposed 
to  be  that  which  is  most  consistent,  both  with  law  and  with  a 
charitable  consideration  of  the  motives  and  character  of  the  de- 
ceased. If  the  Lord  Ordinary's  views  on  the  two  pleas  now 
sustained  are  not  adhered  to,  he  rather  thinks  that  the  defences 
urged  on  the  first  and  fourth  pleas  are  not  well  founded ;  and 
had  the  case  rested  on  these,  he  would  have  allowed  a  proof  of 
the  notour  bankruptcy  which  is  contested.  That  proof,  how- 
ever, is  unnecessary,  while  the  judgment  on  the  points  now  de- 
cided subsists." 

The  pursuer  reclaimed.     At  advising, 

Wood  for  reclaimer, — George  Borthwick  left  large 
funds,  the  whole  of  which  was  introniitted  with  by 
William  Borthwick  the  son ;  and  the  funds  were  more 
than  sufficient  to  pay  all  claims  on  the  estate  of  the 
father.  William  Borthwick  paid  off  all  his  father's 
debts  and  other  provisions,  except  the  pursuer's.  He 
also  granted  a  bond  of  relief  to  Lord  Maitland  for 
£600,  being  in  security  of  a  bank  credit  in  1823. 
Since  raising  the  present  action,  the  tenement  in  Jed- 
burgh has  been  sold,  in  terms  of  a  power  of  sale  in 
the  disposition  omnium  bonorum  of  William  Borth- 
wick, and  the  price  is  now  distributing  in  the  process 
of  multiplepoinding,  in  which  the  claimants  are,  Lord 
Maitland,  the  pursuer,  and  the  defender.  The  price 
obtained  was  £840.  Lord  Maitland's  bond,  with  in- 
terest, came  to  £700,  and  is  preferable  to  all  others. 
In  consequence  of  this,  the  balance,  viz.,  £240,  is  all 
that  remains  for  division  between  the  pursuer  and  the 
defender.  Now,  were  it  not  for  the  interference  of  this 
proper  debt  of  William  Borthwick's,  it  was  admitted 
that  there  were  at  this  moment  funds  of  George  Bortii- 


wick's,  in  the  process  of  distribution,  quite  sufficient 
to  pay  both  the  pursuer  and  the  defender,  but  in  con- 
sequence of  Lord  Maitland  stepping  in,  the  funds 
which  would  otherwise  have  been  sufficient,  were  car- 
ried off.  There  were,  therefore,  iaches  on  the  part  of 
the  defender  in  taking  no  steps  to  secure  a  prefer- 
ence till  1830,  even  two  years  after  the  appoiDtment 
of  George  Hilson  as  trustee,  in  1828;  but,  besides 
steps  ought  to  have  been  taken  before  William  Borth- 
wick contracted  debt.  Now,  suppose  the  case  that 
no  bond  had  been  granted  to  Hilson,  and  that  the  pre- 
sent objection  had  been  taken  in  the  process  of  multi- 
plepoinding, that  the  pursuer  was  no  creditor  of  George 
Borthwick,  and,  therefore,  could  not  compete  with 
the  defender  as  a  creditor  of  the  ancestor.  The  ob- 
jection would  not  have  been  sufficient,  and  it  was  clear 
that  if  the  defender  had  no  preference  without  the  bond 
under  reduction,  he  could  not  get  a  preference  by  that 
deed.  Again,  supposing  that  George  Borthwick's 
estate  is  still  liable  for  the  defender's  claim,  the  Act 
1661,  c.  24,  clearly  applied.  The  pursuer  was,  at  the 
death  of  the  father,  an  onerous  creditor  of  the  son,  who 
succeeded  the  father  in  a  large  reversion  of  his  estate. 
Now,  supposing  William  E^rthwick  had  granted  the 
pursuer  a  bond  or  bill  for  her  claim,  that  would  not 
have  made  her  more  an  onerous  creditor  than  by  the 
son  taking  possession  of  the  father's  estate,  which  was 
more  than  sufficient  to  pay  the  claim.  Therefore,  in 
a  question  with  the  son's  creditors,  the  pursuer  was  an 
onerous  creditor,  and  consequently  the  Act  166U  c. 
24,  applied.  Cases  cited  by  the  pursuer :  Remington 
V.  Bruce,  10th  December  1829;  8  S.  and  D.  21o, 
overruling  Brown  v,  Gordon,  1st  February  1820;  F. 
C.  Wallace  v.  Grierson,  I6th  May  1821 ;  F.  C-,  and 
1  S.  and  D.  13.  Bruce  v,  Bruce  (continuation  of 
Remington  v.  Bruce),  9th  June  1831 ;  9  S.  and  D. 
695,  and  Lord  Moncreiff's  note,  p.  699)  and  opinions 
of  Lords  Balgray,  Craigie,  and  Gillies,  p.  701.  Rank- 
ing of  Cult,  2d  August  1781  ;  Mor.  3137,  and  5ib 
August  1785 ;  Mor.  974.  Dewar,  22d  December  17 10 ; 
Mor.  920. 

Lord  Gillies  concurred  with  the  views  of  the  Lord  Onli- 
nary.  The  cases  of  Bruce  had  no  application.  Indeed,  the 
ground  in  the  third  plea  was  suflSdent,  independently  of  the  se> 
cond. 

Lord  Mackenzie I  am  inclined  to  concur  with  the  Lord 

Ordinary,  but  I  have  great  diflSculty.  I  admit  the  general  prin- 
ciple, that  legacies  are  only  due  deductit  debitis.  This  was  the 
ground  of  decision  in  the  case  of  Wallace.  But  the  rule  of 
law,  that  legacies  are  due  only  deductis  debitis,  has  no  applica- 
tion here,  because  it  is  admitted  that  the  subject  is  sufficient  at 
this  moment  to  pay  the  pursuer's  provision,  even  after  deduct* 
ing  the  defender's  debt.  The  pursuer's  provision  was,  and  still 
is  quite  good ;  and  there  is  no  objection  that  there  is  not  snffi- 
cient  funds.  I  am  further  inclined  to  admit  that  a  legacy  may 
be  invalid,  in  competition  with  a  debt  of  the  defunct^  although 
there  may  have  been  a  surplus,  after  payment  of  debts,  at  the 
time  of  the  death.  The  defunct's  debt  may  be  held  to  be  pre* 
ferable  over  any  part  of  his  estate  which  is  extant  and  distin- 
guishable, so  long  as  the  legacy  remains  unpaid,  in  the  same 
way  as  in  a  preference  over  a  trust-estate,  where  one  debt  is 
declared  preferable  to  another  by  the  very  consotution  of  the 
trust.  But  the  difficulty  is,  how  can  that  preference  continue 
after  the  separatio  of  the  two  estates  has  ceased,  and  the  estate 
of  the  ancestor  has  been  mingled  with,  and  become  part  of  the 
estate  of  the  heir?  af^er  the  debts  of  the  ancestor  have  all 
been  paid  out  of  his  proper  estate,  and  the  debts  of  the  heir. 
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and  even  the  legacies  of  the  ancestor,  have  come  to  he  dehts  on 
it  ?  That  is  the  case  here.  Not  only  was  the  legacy  origi- 
nally due,  there  being  funds  sufficient  for  payment  of  it  de- 
ductis  debitis  ;  hut  the  creditors  of  the  heir  have  come  in  and 
taken  away  the  estate.  Here  is  my  difficulty.  The  estate 
of  the  ancestor  is  carried  away  hy  debts  of  the  heif,  with 
which  the  legatees  of  the  defunct  undoubtedly  come  in  part 
passu.  I  cannot  see  any  ground  of  preference  in  any  of  the 
Statutes,  and  there  is  no  authority  in  the  books  for  a  preference. 
With  regard  to  the  decisions  (with  the  exception  of  the  case  of 
Wallace),  none  of  them  go  the  length  of  holding,  that,  after  the 
separation  of  the  estates  is  at  an  end,  and  the  debts  of  the  heir 
come  in  and  carry  away  the  fund,  the  original  order  of  prefer- 
ence between  the  debts  and  legacies  of  the  ancestor  subsists  in  a 
question  between  them  as  creditors  of  the  heir.  Such  a  doc- 
trine would  produce  strange  effects.  Suppose  a  case  of  ranking, 
in  which  the  debts  of  the  ancestor  rank  pari  passu  with  the 
(]ebts  of  the  heir,  the  legacies  of  the  ancestor  also  rank  pari 
pas9u  Yfith  debts  of  the  heir,  yet  it  would  follow  from  the  doc- 
trine contended  for  by  the  defender,  that  the  legatees  would 
not  rank  pari  passu  with  debts  of  the  ancestor.  The  only 
sound  principle  I  can  see  is,  that  when  once  the  separation  of 
the  estate  ends,  the  legatees  must  come  in,  because  they  are 
then  proper  creditors  of  the  heir.  This  is  my  ground  of  diffi- 
cuUy.  Tet,  in  the  circumstances  of  this  case,  I  have  great 
difficulty  in  altering  the  judgment  of  the  Lord  Ordinary.  If  I 
could  find  any  decision  which  goe^  the  length  that  the  preference 
continues  for  ever,  1  would  give  effect  to  it.  Upon  the  whole, 
however,  in  the  circumstances,  and  particularly  upon  the  second 
ground  of  the  Lord  Ordinary's  judgment,  being  the  defender's 
third  plea,  I  am  rather  inclined  to  agree  with  his  Lordship. 

Lord  Corehause. — This  is  a  case  of  difficulty.  Viewing  it 
on  the  general  principle,  the  argument  of  the  pursuer  and  of 
Lord  Mackenzie  seems  irresistible.  I  have  difficulty  in  getting 
quit  of  it.  But  so  far  as  I  see  at  present,  and  looking  to  the 
judgments  of  the  Court,  particularly  to  the  note  of  Lord  Mon- 
creiff  in  the  second  case  of  Bruce,  and  to  the  case  of  Wallace,  I 
am  inclined  to  agree  with  the  Lord  Ordinary.  There  is  here 
no  proper  question  between  a  creditor  of  the  heir  and  a  creditor 
of  the  ancestor,  it  is  solely  between  a  creditor  of  the  ancestor 
and  a  legatee  of  the  ancestor,  and  the  property  of  the  ancestor 
remains  and  can  be  identified.  It  seems  to  have  been  held  by 
the  Court,  that  the  Statute  (1661,  c.  24)  did  not  contemplate 
the  case  of  a  competition  between  creditors  of  the  defunct  and 
his  legatees.  The  first  case  of  Bruce  is  not  in  point.  If  I 
rightly  understand  the  case  of  Wallace,  (which  is  very  imper- 
fectly reported  in  the  Faculty  Collection,  and  I  have  not  seen 
the  Session  papers,)  more  particularly  looking  at  the  interlocu- 
tor of  the  Lord  Ordinary,  the  question  in  that  case  was  between 
the  legatees  and  the  creditors  of  the  ancestor. — (Read  interlocu- 
tor in  Wallace's  case).  In  that  competition,  therefore,  though 
the  three  years  had  elapsed,  the  children  of  the  father  were 
found  not  to  be  proper  competitors  with  his  creditors.  I  see  in 
the  report,  that  it  was  stated  on  the  part  of  the  children,  that 
at  the  time  of  the  death  of  the  father,  his  estate  was  solvent, — 
that  was  denied  by  the  creditors ;  but  the  Court  must  have  dis- 
regarded the  averment,  so  far  as  appears  from  the  report.  Un- 
less, therefore,  there  was  something  in  that  case  which  does  not 
appear  from  the  report,  I  think  it  sanctions  what  was  laid  down 
by  Lord  Moncreiff  in  his  note  in  the  second  case  of  Bruce,  that 
the  Act  1661  does  not  apply  to  such  a  case  at  all.  But,  inde- 
pendently of  this  plea,  there  is  an  argument  here  on  the  part  of 
the  defender  which  deserves  attention.  The  father  (George 
Borthwick)  first  acknowledges  a  debt  to  the  trustees  of  the 
Waughs,  and  it  is  then  only  after  he  has  provided  in  his  son's 
contract  of  marriage  that  this  debt  shall  first  be  paid  that  his 
daughter's  provision  is  given.  It  must  be  held  that  it  is  only 
after  security  has  been  given  to  the  Waughs  that  the  daughter's 
provision  is  due.  I  think,  therefore,  that,  independently  of  the 
principle  of  the  case  of  Wallace,  this  is  enough  to  support  the 
Lord  Ordinary's  judgment.  The  case  would  have  been  diilerent 
if  the  heir  had  paid  the  legacy  to  his  sister.  Upon  the  whole, 
this  is  a  case  of  great  difficulty ;  and  I  would  perhaps  have  been 
of  a  different  opinion,  if  it  could  have  been  shown  that  there 


was  a  distinction  between  this  case  and  the  case  of  Wallace ; 
and  also  if  it  could  have  been  shown  that  the  creditor  had  been 
negligent,. which,  however,  in  the  circumstances,  I  think  does 
not  appear. 

Lord  President. — I  feel  much  puzzled ;  but,  upon  the  whole, 
I  concur  with  what  your  Lordships  have  stated,  and  especially 
on  the  ground  that  George  Borthwick,  by  being  a  party  to  the 
stipulation  as  to  security  being  granted,  must  be  held,  as  he 
reserved  to  himself  power  to  alter  or  revoke  the  provisions  in 
the  marriage-contract,  to  have  agreed  that  his  daughter's  provi- 
sion was  to  be  postponed  to  the  security. 

The  Court  adhered. 

Lord  Ordinary,  Cuninghame Act,  A.  Wood,  R.  Home; 

William  Marshall,  W.S.,  Agent Alt.  G.  G.  Bell;  Bells  and 

Rutherfurd,  W.S.,  Agents B.,  Clerk fG.D.F.l 


I9th  June  1838. 

First  Division (G.D.F.) 

No.  240. — James  Russell  and  Mandatory,  Pur- 
suersy  V.  Andrew  Crichton,  Defender, 

Process—Jury  Cause — Issue — Proof—Onus  Proband! — Patent 
—  The  pursuer  of  an  action  of  damages  for  alleged  infringe" 
ment  of  a  manufactoring  process^  secured  to  him  by  patent, 
is  not  bound  to  take  such  an  issue  cls  shall  lay  on  him  the 
onus  of  proving  that  the  patent  process  was  an  original  and 
useful  invention,  because,  in  that  case,  it  would  be  an  oblige^ 
ment  to  prove  a  negative,  which  is  incompetent ;  and  because, 
further,  it  would  deprive  him  of  the  strong  prima  facie  evidence 
afforded  by  the  letters-patent,  that  the  process  was  an  original 
invention — la  such  a  case,  the  defender  may  take  an  issue  to 
prove  that  the  process  is  not  original, 

A  patent  for  an  improvement  in  the  manufacture  of 
gas  tubes,  was  some  years  ago  obtained  in  England  by 
Cornelius  Whitehouse,  in  the  county  of  Stafford, — the 
patent  to  extend  over  the  united  Idngdom.  The  pur- 
suer, a  manufacturer,  in  Stafford,  obtained  an  assignment 
of  the  patent,  with  authority  to  use  the  process  in  the 
united  kingdom,  and  in  virtue  thereof,  he  established 
a  manufactory  at  Glasgow.  He  brought  this  action 
against  the  defender,  a  manufacturer  in  Glasgow,  to 
have  it  declared  that  he  was  infringing  the  patent,  and 
to  recover  damages  as  a  reparation  for  the  infringe- 
ment, on  the  allegation  that  the  defender  had  adopted 
and  executed  the  patent-process  and  invention  in  his 
manufactory,  to  the  injury  and  damage  of  the  pursuer. 
The  record  was  in  course  of  being  made  up,  in  which 
no  objection  was  stated  to  the  validity  of  the  patent  or 
specification,  when  the  pursuer  applied  to  the  Court 
for  authority  to  inspect  the  manufactory  of  the  de- 
fender, in  order  that,  when  the  case  went  to  the  jury, 
he  might  have  full  information  to  lay  before  them  as 
to  the  mode  of  working  practised  by  the  defender,  as, 
without  an  inspection,  he  argued  that  the  jury  could 
not,  in  a  question  of  infringement,  say  whether  the 
patent  were  violated  or  not  by  a  mere  examination  of 
the  tubes  manufactured  by  the  parties.  The  motion 
was,  "  to  allow  persons  of  skill  in  such  matters  to  in- 
spect the  defender's  works,  in  presence  of  the  pursuer 
and  his  mandatory,  or  either  of  them,  and  of  the  agents 
of  the  parties."  Minutes  of  debate  were  ordered  by 
the  Court.  (Supra,  Vol.  IX.  p.  153.)  The  Court 
allowed  the  view,  and  ordered  the  method  pursued  by 
the  defender  to  be  shown  to  the  viewers.  A  view  of 
the  defender's  premises  thereafter  took  place,  and  the 
modus  operandi  was  submitted  to  the  parties  who  had 


506 


REPORTS  OF  CASES  DECIDED 


[Jane 


been  permitted  to  make  the  inspection.  After  this 
view  the  pursuer  revised  his  condescendence,  and 
made  averments  in  regard  to  the  mode  of  operation 
adopted  by  the  defender,  as  being  identical  with  the 
operations  stated  in  the  specification,  and  as  being  in 
violation  of  the  patent.  In  the  revised  answers,  the 
respondent  alleged  that  the  mode  of  manufacture  set 
forth  in  the  pursuer's  specification  was  not  new,  nor 
was  it  an  invention,  having  been  known  and  practised, 
or  at  least  substantially  known  and  practised,  previous 
to  the  date  of  the  pursuer's  patent,  and  that  by  ma- 
nufacturers of  tubes  in  Glasgow  and  Edinburgh.  He 
also  averred  that  he  had  all  along  manufactured,  and 
is  now  manufacturing  gas  pipes  or  tubes  according  to 
a  mode  of  manufacture  known  and  practised,  at  least 
substantially,  in  Glasgow,  Edinburgh,  or  elsewhere  in 
Scotland,  prior  in  date  to  the  pursuer's  patent, — ^the 
pursuer  having  only  made  some  alterations  or  improve- 
ments upon  the  method  of  manufacture  referred  to. 

The  pursuer  pleaded — That  he  was  entitled  to  da- 
mages, as  a  reparation  for  the  infringement  of  the  patent, 
and  to  interdict  against  the  defender;  and  that  the 
patent  and  relevant  specification  were  not  liable  to  the 
objection  indicated,  but  were  in  all  respects  valid  and 
sufRcient,  and  they  have  been  decreed  to  be  so  by  the 
courts  of  law  in  England. 

The  defender  pleaded — Tliat  there  was  no  damage, 
and  that  the  pursuer  could  not  found  upon  his  specifica- 
tion or  patent,  excepting  in  so  far  as  the  principle 
therein  set  forth  was  properly  new,  and  of  the  nature  of 
a  useful  invention. 

Thereafter  the  pursuer  proposed  the  following  ad- 
mission and  issue  to  be  sent  to  the  jury : 

"  It  being  admitted,  that  on  the  25th  day  of  May  1825,  one 
Cornelius  Wbitehouse  of  Wednesbury,  by  letters- patent.  No.  3 
of  process^  obtained,  for  the  period  of  fourteen  years,  from  the 
said  25th  day  of  May,  the  exclusive  privilege  of  manufacturing 
tubes  for  gas  and  other  purposes,  according  to  the  specification 
and  particular  description,  of  which  No.  4  of  process  is  a  copy ; 
and  that,  on  the  12th  day  of  June  1830,  the  said  Cornelius 
Whitehouse  transferred  to  the  pursuer  bis  right  in  the  said 
patent : 

"  Whether  the  defender,  by  himself  or  others,  did  at  Glas- 
gow, during  the  year  1836,  and  subsequent  to  that  year,  without 
the  consent  or  permission  of  the  pursuer,  and  in  contravention 
of  the  privilege  granted  by  the  said  letters-patent,  wrongfully 
manufacture,  or  wrongfully  cause  to  be  manufactured,  certain 
tubes  by  machinery  or  means  substantially  and  in  effect  the 
same  with  the  machinery  and  means  described  in  the  specifica- 
tion aforesaid,  to  the  loss,  injury,  and  damage  of  the  pursuer?" 

*'  lOM  March  1838 The  Lord  Ordinary  having  beard  par- 

ties*  procurators, — Approves  of  the  issue  proposed  by  the  pur- 
suer, and  appoints  parties'  procurators  to  be  ready  to  dose  the 
record,  unless  the  defender  intimates  his  intention  to  take  an 
issue  on  the  denial  of  the  invention,  and  asks  permission  to 
amend  his  averments  in  reference  to  such  issue. 

*'  Note. — Though  the  summons  contains  narrative  the  state- 
ment that  the  process  of  manufacture  for  which  the  pursuer  ob- 
tained a  patent  was  an  invention,  it  appears  to  the  Lord  Or- 
dinary that  the  patent  itself  forms  the  pursuer's  title,  and  is  a 
sufficient  title,  until  impeached  on  some  legal  ground.  No 
doubt,  as  the  patent  was  obtained  on  statements  entirely  tx 
parte,  it  o/fers  in  itself  no  bar  to  a  challenge,  but  admits  of  being 
impeached  by  way  of  exception.  But  then  that  exception  forms 
properly  part  of  the  defender's  case,  and  if  it  is  to  form  the  sub- 
ject of  an  issue,  it  must  be  the  subject  of  an  issue  taken  by  the 
defender,  who,  of  course,  must  make  in  the  record  the  aver- 
ments necessary  to  warrant  such  an  issue. 


"  In  these  circumstances,  the  Lord  Ordinary  thinks  the  issue 
proposed  to  be  taken  by  the  pursuer  ought  to  be  approved  of. 
Indeed  the  other  course  would  expose  him  to  great  inconve- 
nience. For  if  the  novelty  of  the  process,  or  the  averment  of  in- 
vention was  to  be  made  part  of  his  issue,  it  is  clear  be  couM  doc 
bring  any  conclusive  evidence  on  the  matter.  The  averment  of 
invention,  thoiigh  in  form  of  an  affirmative,  is  in  substance  s 
negative,  as  it  resolves  into  a  denial  that  the  stime  mode  of  pro- 
ceeding was  previously  known  to,  or  practised  by  any  o«uer  per- 
son. All  the  evidence  that  could  be  got  would  be  only  evi- 
dence of  opinion,  that  in  so  far  as  the  witnesses  knew,  such 
process  was  not  previously  known  or  practised ;  while,  on  tbe 
other  hand,  the  defender  could  be  required  in  tbe  record  to  do 
no  more  than  deny  or  not  admit  the  averments  of  tbe  parsuer 
on  this  point,  and  would  be  enabled  to  bring  any  specific  evi- 
dence he  chose  of  the  fact  of  such  process  being  pi  eviously  in 
use,  without  any  notice  to  the  pursuer.  And  accordingly,  tiie 
defender's  statements  on  this  point  are  very  vague,  and  give  no 
precise  information  on  the  subject.  No  doubt,  if  this  coarse 
were  pursued  by  a  defender,  there  might  be  room  for  challenge 
of  the  verdict  on  the  ground  of  surprise.  But  it  is  obviously 
much  better  to  prevent  all  hazards  of  this  kind,  by  obliging  tbe 
defender  to  make  the  challenge  of  the  patent  in  form,  as  it  is  in 
substance,  part  of  his  case. 

"  On  these  grounds,  the  Lord  Ordinary  thinks,  that  whether 
the  nature  of  the  pursuer's  title  be  ccnisidered,  or  the  obvious 
expediency  of  the  course  of  procedure,  which  he  holds  to  be  a 
legitimate  inference  from  it,  the  propriety  of  that  course  'a 
equally  clear.  The  issue,  as  proposed  by  the  pursuer,  must  be 
held  as  the  correct  issue  for  him  to  take ;  and  if  the  patent  if  to 
be  challenged  by  way  of  exception,  on  the  ground  that  there 
was  no  invention,  that  must  be  done  by  an  issue  taken  by  the 
defender,  to  support  which  there  must  be  some  distinct  state- 
ment on  the  record  of  the  specific  facts  on  which  tbe  affirmatire 
truly  involved  in  this  issue  rests." 

The  defender  reclaimed,  praying  the  Coart 

"  to  recal  or  alter  the  said  interlocutor,  to  the  effect  of  fiodiiii; 
that  the  pursuer  must  take  an  issue  of  invention,  or  such  an 
issue  as  will  lay  upon  him  the  burden  of  proving  that  his  mode 
of  manufacture  is  an  original  and  useful  invention ;  or,  that  tbe 
defender  is  entitled  to  take  an  issue  on  the  denial  of  tbe  inven- 
tion, without  amending  his  averments  or  otherwise.** 

At  advising, 

2>.  McNeill  argued,  in  support  of  the  reclaiming  not«, 
that  the  pursuer  in  this  case  was  bound  to  prove. ^r$/, 
the  originality  of  the  patent  process ;  and,  2dfyt  he 
must  make  out  an  invasion  of  the  right.  Both  tliese 
questions  came  to  be  put  in  an  issue,  whenever  a  party 
like  this  pursuer,  holding  a  patent,  complained  of  an 
infringement  of  his  right ;  and  in  support  referred  to 
the  opinion  of  the  Lord  Chief  Commissioner,  in  his 
recent  publication  on  jury  trial,  p.  109- 

Whighanu — Tlie  closed  record  does  not  aver  that 
there  is  any  defect  in  the  patent,  or  that  the  patent 
process  is  not  an  original  invention ;  and  therefore  the 
defender,  though  he  may  be  entitled  to  an  issue  himself 
in  regard  to  this,  cannot  throw  the  onu9  of  such  proof 
on  the  pursuer,  in  an  issue  before  the  jury,  especially 
where,  by  the  patent,  there  was  prima  facie  evidence 
of  originality  of  invention.  A  minute  no  doubt  has 
been  put  in  by  the  defender,  stating  his  desire  to  amend 
his  averments ;  but  though  iliat  might  be  competent,  it 
could  not  change  the  anus. 

Lord  Gillies I  think  the  interlocutor  of  the  Lord  Ordiaar; 

is  right  True  the  pursuer  must  have  a  prima  frndt  case;  but 
is  not  the  patent  as  good  prima  fade  evidence  as  can  be  got  ib 
the  meantioie*  I  see  no  occasion  for  the  defender  ameodiog  bw 
averments,  as  is  craved  in  the  reclaiming  note.  He  msy  take 
a  contrary  issue  if  he  like. 
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Lord  Mackenzie There  may  be  no  necet»iry  for  that ;  but 

I  think  the  defence  msy  properly  be  amended,  though,  as  it 
does  proceed  on  a  general  denial  of  the  libel,  that  even  may  not 
be  necessary.  How'erer,  1  agree  with  Lord  GilUea,  that  the  de- 
fender does  not  proceed  on  a  denial  of  the  patent  as  an  original 
invention;  and  that  being  the  case,  and  as  the  pursuer  has 
prima  facie  evidence  of  the  originality  of  the  process,  it  would 
be  a  hardship  to  make  him  take  an  issue  to  prove  invention. 
The  other  party  may  do  so  if  he  choose. 

Lord  Corehouse, — I  am  of  the  same  opinion.  The  patent 
itself,  and  the  ex  parte  evidence  at  the  time  of  obtaining  the 
patent,  is  good  prima  facie  evidence  of  the  originality.  The  ex 
parte  evidence  is  all  that  can  be  obtained  at  the  time,  and  is 
certainly  not  conclusive;  but  in  a  question  such  as  this,  we 
cannot  make  the  pursuer  take  such  an  issue,  when  we  have  this 
prima  facie  evidence.  I  agree  \idth  the  Lord  Ordinary,  that  it 
would  be  the  proof  of  a  negative,  which  the  pursuer  cannot  be 
bound  to  undertake ;  but  if  the  defender  take  the  issue,  it  is,  so 
far  as  he  is  concerned,  the  proof,  not  of  a  negative  but  of  an 
Hflirmative,  that  the  patent  is  not  original;  and  he  may  take  it 
if  he  incline. 

Lord  President I  agree.     It  would  be  an  extreme  hardship 

if  a  pursuer  were  bound  to  prove  the  originality  in  every  case  of 
alleged  infringement  which  he  may  pursue,  and  that  he  would 
be  obliged  to  do  if  the  anus  be  on  him.     I  am  for  adhering. 

The  Court  accordingly 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  approving 
of  the  issue  proposed  by  the  pursuer ;  but  find  the  defender  en- 
titled to  take  an  issue  on  the  denial  of  the  invention,  without 
amending  his  averments ;  and  remit  to  the  Lord  Ordinary  to  ad- 
just  the  said  issues." 

Lord    Ordinary,   FuUerton Act,    Whigham ;   John   Mac- 

andrew,  S.S.C,  Ayent Alt.  D.  M*Neil1,  G.  G.  Bell;  Fisher 

and  Duncan,  S.S.C,  Ayents, — Jury  Clerk [G.D.F.l 


\9th  June  iH3S. 
FiEST  Division (G.D.F.) 

No.  241. — James  Findlater,  Pursuer,  v.  Thomas 
Duncan,  Treasurer  of  the  Trustees  of  tlie  Dundee 
and  Perth  Turnpike,  Defender, 

Reparation — Solatium — Jury  Cause — Road  Tnistees,  Liability 
of — Turnpike — Public — Master  and  Servant — The  trustees 
of  a  public  turnpike  yave  yeneral  directions  for  the  repair  of 
the  road,  and  preparatory  to  that  object,  a  quantity  of  loose 
stones  were  placed  by  the  wayside,  by  the  contractors  and  others 
employed  by  the  trustees.  A  traveller  and  his  son,  duriny  the 
dark,  accidentally  brouyht  their  yiy  in  collision  with  the  heap  of 
stones,  in  consequence  of  which  they  were  thrown  out  of  the 
vehicle,  and  the  son  died  of  his  wounds,  and  the  father  received 
grievous  bodily  injury.  On  an  issue  following  on  an  action 
at  the  father  s  instance  against  the  trustees,  through  their  trea^ 
surer,  the  jury  found  for  the  pursuer,  damages  £500  for  the 
loss  of  the  son,  and  £300  to  the  father  by  way  of  reparation — 
An  exception  taken  to  the  law  in  the  charge,  disallowed  by  the 
Court:  their  Lordships  being  unanimously  of  opinion,  that  not 
merely  the  subordinates,  hut  that  trustees,  an  representing  the 
road  fund,  are  Kable  for  injury  arising  from  the  negligence  or 
improper  conduct  of  persons  employed  by  the  trustees,  when 
engaged  in  any  operation  performed  under  the  authority  of  the 
trustees. 

This  action  was  brought,  in  terms  of  the  Ist  and  2d 
William  IV.  c.  43,  §  16,  against  the  defender  in  his  official 
capacity,  to  recover  damages  from  the  trustees,  in  con- 
sequence of  injury  received  by  the  pursuer  and  his 
son,  by  an  accident  alleged  to  hare  been  caused  through 
the  fault  of  the  trustees,  or  those  employed  under  them 
on  the  turnpike. 

The  pursuer  pleaded — That  having  sustained  in- 
jury in  his  person,  property,  and  feelings,  as  set  forth 
in  the  revised  condescendence,  from  the  wrongful  acts 


of  the  trustees  upon  the  Dundee  and  Perth  turnpike 
road,  or  of  others  in  their  employment,  and  acting  by 
their  authority,  the  defender,  as  representing  these 
parties,  is  liable  in  damages,  as  reparation  and  sola- 
tium, to  the  pursuer,  conform  to  the  conclusions  of  the 
libel. 

The  defender^  as  representing  the  trustees,  pleaded 
— That  the  pursuer  was  not  entitled  to  damages  on  ac- 
count of  his  son ;  that  the  injuries  to  the  pursuer  him- 
self were  not  of  a  nature  to  give  rise  to  any  claim 
of  damage;  and  that,  at  any  rate,  the  overturn  and 
consequent  injury,  such  as  it  was,  not  having  arisen 
from  misconduct  on  the  part  of  the  trustees,  or  of  any 
person  for  whom  they  are  in  law  responsible,  or  from 
any  cause  for  which  they  are  legally  responsible,  the 
defender  is  entitled  to  absolvitor. 

An  issue  {stqjra,  p.  50,)  was  adjusted  and  tried  be- 
fore a  jury  on  18th  July  1837;  for  the  evidence  then 
led,  see  as  previously  reported.  No  evidence  was  ad- 
duced by  the  pursuer  to  connect  the  trustees  directly 
with  the  accident, — the  only  interference  which  they 
had,  being  that  of  having  given  a  general  direction  to 
contractors,  &c,  and  others  employed  under  them,  to 
make  certain  alterations  or  repairs  on  that  part  of  the 
road  where  the  accident  occurred,  in  consequence  of 
the  gig  in  which  the  pursuer  was,  coming  in  contact 
with  the  materials  there  deposited  with  a  view  to  the 
repair. 

As  stated  by  the  defender,  the  presiding  Judge 
charged  the  jury,  that 

"  road  trustees  on  a  public  road  are  liable  for  any  injury  which 
nay  happen  to  passengers,  in  consequence  of  the  negligence  or 
improper  conduct  of  labourers,  or  surveyors,  or  other  persons 
enaployed  by  the  trustees,  or  by  the  officers  of  the  trustees,  when 
engaged  in  any  operation  performed  under  authority  of  the  trus- 
tees." 

The  jury  found  for  the  pursuer,  assessing  the  da- 
mages at  £800.  At  the  trial  the  defender  excepted  to 
the  law  expressed  in  the  charge,  on  the  grounds  im- 
mediately to  be  stated ;  and  on  the  bill  of  exceptions, 
the  case  came  to  be  heard  on  20th  February  last.  Il 
was  then  maintained,  (1.)  That  where  trustees^  ap-> 
pointed  by  Statute  to  manage  the  roads  within  a  parti- 
cular district,  do  nothing  more  than  give  general  direc- 
tions for  the  doing  of  acts  which  are  proper  in  them- 
selves, and  which  fall  within  the  scope  of  their  authority, 
and  commit  the  superintendence  of  the  work  to  pro- 
perly qualified  persons,  they  are  not  liable  for  the  acts 
or  neglects  of  persons  whom  they  are  necessitated  to 
employ  in  carrying  through  the  work ;  and,  (2.)  That 
when  funds  have  been  set  apart  by  Statute  for  special 
purposes,  the  Court  cannot  direct  the  application  of 
these  funds  to  purposes  altogether  different.  Reference 
was  made  to  the  law  of  England,  and  it  was  averred 
that  the  road  trustees  there  were  in  constitution  the 
same  as  trustees  under  Scots  turnpike  acts,  and  that 
such  a  claim  was  not  maintainable  by  the  law  of  Eng- 
land against  the  trustees,  or  the  funds  represented  by 
them.  Hufinphreys  v.  Mears,  Michaelmas  Term,  1 827 ; 
1  M.  and  R.,  p.  187.  Hall  v.  Smith,  28th  May  1824 ; 
Bing.,  IL  p.  156.  Harris  v.  Baker,  15th  April  1815  ; 
Maule  and  Selwyn,  IV.  p.  28.  It  had  been  decided  in 
the  English  Courts,  and  the  principle  was  one  of  great 
importance  in  this  inquiry,  that  where  operations,  con- 
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ducted  by  trustees  in  the  exercise  of  statutory  powers, 
led  to  consequential  loss  and  damage,  parties  could  only 
recover  reparation  for  these  damages  in  cases  where 
provision  was  made  in  the  Act  to  meet  such  claims,  and 
a  fund  was  specially  destined  to  tlie  purpose  of  liqui- 
dating them.  Thus,  in  the  case  **  where  the  acts  of 
commissioners,  appointed  by  a  paving  Act,  occasion  a 
damage  to  an  individual  without  any  excess  of  juris- 
diction on  their  part,  the  commissioners,  or  paviors 
acting  under  them,  are  not  liable  to  an  action.**  British 
Plate  Manufacturers  v.  Meredith,  22d  June  1792; 
Durn.  and  East's  Rep.,  Vol.  IV.  p.  794.  Bolton  v. 
Crowther;  Dow.  and  Ryl.,  IV.  p.  195,  (recognised  in 
case  of  Strachan,  21st  February  1837 ;  Scot.  Jur.,  Vol. 
IX.  p.  313).  M'Lauchlan  v.  Wigtonshire  Road  Trus- 
tees, 17th  July  1 828 ;  Murray's  Rep.,  IV.  p.  2 1 6.  Innes 
V.  Magistrates  of  Edinburgh;  M.,  13,189)  2  Murray, 
201. 

The  pursuer  maintained  that  there  was  no  authority 
in  the  law  for  the  position  maintained  by  the  defen- 
der ;  and  that  whatever  the  law  of  England  might  be, 
the  reverse  of  the  principles  there  asserted  to  obtain, 
had  been  long  conclusively  fixed  by  a  series  rerum 
judiccUarunu  The  following  authorities  were  founded 
on:  Ersk.,  III.  1,  15.  Innes  v.  Magistrates  of  Edin- 
burgh, 6th  February  1789;  M.,  13,189.  Mackay  and 
Others  r.  The  Airdrie  Road  Trustees,  1820;  Murray's 
Reports.  Gunn  ;  Murray's  Rep.  Vol.  II.  p.  194-215. 
Waddel,  17th  May  1820,  and  15th  June  1820. 
M'Lauchlan  v,  Wigtonshire  Road  Trustees,  14th  May 
1827  ;  Murray's  Rep.,  Vol.  IV.  p.  216.  MiUar  v. 
Road  Trustees  for  the  District  of  Calder,  17th  July 
1828;  Murray's  Rep.,  Vol.  IV.  p.  563.  Aitken  v. 
Peeblesshire  Road  Trustees,  5th  January  1836;  Scot. 
Jur.,  Vol.  VIII.  p.  123.  Nimmo,  8th  July  1832; 
10  S.  and  D.,  p.  844.  Kelly,  22d  July  1833;  Scot. 
Jur.,  Vol.  V.  p.  186,  1 1  S.  and  D.,  p.  287.  Mitchell ; 
Scot.  Jur.,  Vol.  X.  p.  246.  3  Geo.  IV.  c.  78,  §  134. 
Hall  V.  Smith,  28th  May  1824;  Bingham's  Rep.,  Vol. 
II.  p.  156.  Plate  Glass  Company  v,  Meredith,  1792; 
Term  Rep.,  Vol.  IV.  p.  794.  Sutton  v.  Clarke,  1815  ; 
Marshall's  Rep.,  Vol.  I.  p.  429*  Harris  v.  Baker, 
1815 ;  Maule  and  Selwyn's  Rep.,  Vol.  IV.  p.  26.  Chilley 
on  Pleading,  Vol.  I.  p.  231 ;  and  cases  cited  for  defen- 
der.    At  advising. 

Lord  GiUies The  only  question  is,  whether  in  this  case  we 

are  to  be  guided  by  the  law  of  England,  or  by  the  law  of  Scot- 
land ?  I  know  nothing  of  the  law  of  England ;  but  I  am  quite 
sure  that  the  law  of  Scotland  is  quite  clear  in  favour  of  the  pur- 
suer. As  I  bold  that  opinion,  I  must  say  that  the  bill  of  excep- 
tions ought  to  be  disallowed. 

Lord  Mackenzie. — I  am  of  the  same  opinion ;  and  I  hold  it  to 
be  clear,  in  a  question  like  this,  that  we  must  be  guided  by  our 
own  law  which  has  been  settled.  It  is  said,  after  our  law  is 
fixed,  that  the  law  of  England  is  different.  Now,  if  there  had 
been  any  doubt  in  our  law,  and  it  was  allied  in  principle  to  that 
of  England,  there  might  be  room  for  elucidation  by  English 
law,  and  it  would  not  be  disregarded;  but  here  we  have  a  series 
of  cases  without  interruption,  or  almost  without  any,  which  has 
fixed  the  principle  on  which  the  pursuer's  action  is  founded. 
It  is  therefore  impossible  now,  after  all  this,  to  think  of  dis- 
turbing the  law,  by  entering  into  the  speculations  which  have 
been  suggested  by  the  defender.  It  would  not  be  safe  to  do  so. 
1  am  therefore  for  disallowing  the  bill  of  exceptions. 

Lord  Corehouse.^l  agree  entirely  with   your   Lordships. 


Our  law  has  been  fixed  for  a  long  period.     It  in  ooincident  with 
the  civil  law,  and  the  principle  of  the  lex  AquiUa  has  been  im- 
ported  into  our  Courts.     Indeed  it  is  admitted  at  the  bar,  thtt 
the  trustees,  by  the  decisions,  would  be  liable,  but  then  it  is  ssid 
we  must  entertain  the  speculations  which  have  been  deduced  from 
reports  of  English  cases  in  similar  circumstances.    But  after  the 
series  of  decisions  which  has  been  pronounced  in  this  Court  in  a 
long  train  of  cases,  it  is  incompetent  to  do  so.    The  principle  of 
the  English  law  may  be  as  it  has  been  represented  to  us,  bat  I 
am  clear  that  no  such  principle  has  ever  been  observed  in  oar 
Courts.     It  is  not  necessary  to  quote  cases  in  illustration  of 
this.     They  have  been  touched  upon  amply  by  the  pursuer  in 
the  papers.     In  England  there  may  be  reasons  for  the  law,  as  it 
is  represented  to  us  to  be,  but  which  do  not  apply  in  ScotUod. 
Thus,  for  instance,  there  may  be  various  remedies,  such  as  by 
indictment  and  presentment  against  trustees  to  remove  obstruc- 
tions.    Here  we  know  of  no  such  remedies ;  and  where  iojary 
has  arisen,  we  see  no  difference  between  persons  performing  a 
public  duty,  (and  those  employed  under  them,)  and  persons 
acting  in  their  own  private  affairs.     If  such  a  priiidple  obtained 
in  our  law,  as  is  said  to  be  in  England,  no  redress  could  be  had, 
if  a  remedy  did  not  lie  against  the  trustees.     Unquestionably 
parties  performing  a  public  duty  ought  to  be  treated  leniently, 
but   here   that  is  the   case.      There  is  no  personal   liability 
craved.     They  have  their  relief  either  against  the  road  fund* 
or  against  the  public.     There  must  be  some  parties  who  are 
responsible ;  and  where  else  could  a  remedy  be  had  if  not  from 
the  trustees  ?     I  agree  in  what  is  stated  in  the  argument  for  the 
pursuer,  that  they  have  their  relief  against  the  road  funds ;  and 
if  there  is  no  fund,  their  relief  must  be  against  the  public.     The 
public  safety  requires  that  there  should  be  some  parties  respon- 
sible, from  whom  damages  shall  be  obtained  for  injury.     Ilid 
this  been  a  new  point,  probably  I  would  have  hesitated,  but 
the  law  has  been  consistently  settled  by  a  series  of  decisions, 
and  at  present  I  must  apply  it ;  for  it  would  be  fraught  with 
the  utmost  danger  to  the  law  if  we  were  to  take  the  law  of 
England  as  stated  to  us  per  aversionem.     Several  cases  of  this 
sort  have  been  tried  by  the  Lord  Chief  Commissioner,  (Mur- 
ray's Reports),  who  was  well  acquainted  with  the  law  of  Eng- 
land, and  be  had  no  hesitation  in  appl^nng  the  principle  which, 
along  with  your  Lordships,  I  consider  to  be  well  ascertained  ia 
our  law.    True,  he  said  it  might  make  a  difference  if  negiigeDce 
had  been  proved  on  the  part  of  the  person  who  received  the  in- 
jury;  but  none  was  proved  in  those  cases  before  his  Lordship,  nei- 
ther has  such  been  proved  here.    It  is  impossible  to  get  over  the 
cases ;  and  so  long  as  the  principle  is  clear  in  our  law,  we  must 
continue  to  apply  it.     Your  Lordships  may  recollect  the  case 
of  the  Surgeons  of  Glasgow,  where  it  was  conclusively  shown 
that,  by  the  law  of  England,  that  body  could  not  be  viewed  as 
a  corporation ;  but  your  Lordships  refused  to  take  the  law  of 
England,  because  the  opposite  principle  was  clearly  recognised 
in  our  law,  and  the  Surgeons  of  Glasgow  were  accordingly  held 
to  be  a  corporation,  though  they  could  not  have  been  so  held 
by  the  law  of  England.     On  these  grounds,  therefore,  I  am  for 
disallowing  the  exception. 

Lord  President I  agree  with  your  Lordships ;  but  I  doubt 

very  much  if  the  law  of  England  be  such  as  it  is  repreiiented  to 
be.  I  suspect  the  attempt  there,  is  to  render  the  trustees  per- 
sonally liable  out  of  their  own  funds.  This  would  appear  in 
the  quotation  from  the  case  of  the  pursuer,  p.  24.  Now,  here 
this  is  not  attempted.  The  action  here  is  to  reach  the  funds 
administered  by  the  trustees.  We  must  not  go  by  the  law  of 
England. 

Dean  of  Faculty, /or  pursuer,  explained,  that  in  communica- 
tion with  English  counsel  on  the  matter,  it  was  stated,  that  tb« 
reason  why  they  could  not  in  England  proceed  against  trustees 
in  a  case  like  this,  in  the  way  adopted  in  this  country,  so  as  to 
reach  the  funds  without  subjecting  the  trustees  personally,  was 
this,  that  there  was  no  form  of  action  by  which  they  could  ron- 
clude  against  them  under  restriction ;  and  unless  it  could  be 
proved  that  the  trustees  themselves  were  directly  implicated  in 
what  led  to  the  injury,  the  party  injured  had  no  case.  The  9C' 
tion  had  to  be  brought  against  the  trustees  with  personal  co.*!- 
elusions. 
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The  Court  unanimously  disallowed  the  exception, 
and  found  the  pursuer  entitled  to  expenses. 

Act,  Dean  of  Faculty  (Hope),  T.  Maitland ;    Ritchie  and 

Hill,  W.S..  Agents Alt.  D.  M*Neill,  Patton;  Bells  and  Ru- 

therfurd,W.S.,  Agents Jury  Clerk [G.D.F.] 


\2thJune  1838. 

Second  Division (J.D.M.) 

No.  242 — The  Devon  Iron  Company,  Pursuers^  v, 
WujLiAid  Allan  and  Son,  Defenders, 

Re paration — Mora — Contract  —  Dead  Freight  —  Circumstances 
in  which  a  claim  for  dead  freight,  on  account  of  mov^  and  fail- 
ure to  make  a  shipment^  was  allowed. 

This  was  an  action  for  payment  of  an  alleged  balance 
of  an  account-current.  In  defence,  inter  alioy  credit 
was  claimed  for  a  sum  of  £  1 8.  0.  8.,  as  dead  freight  on 
account  of  the  non-fulfilment  of  an  agreement  for  ship- 
ment of  goods  for  America. 

The  defenders,  ship-brokers  in  I^ith,  chartered  the 
ship  Blaydon  for  a  voyage  to  New  York.  To  com- 
plete their  cargo,  they  ordered  from  the  pursuers  a 
quantity  of  coals  and  pig-  iron  to  be  shipped  on  the 
defenders'  account,  as  an  adventure  to  New  York ;  the 
pursuers  undertook  to  deliver  the  quantity  required, 
and  also  entered  into  an  agreement  to  ship,  on  their 
own  account,  a  hundred  tons  of  pig-iron,  in  the  follow- 
ing terms : — 

**  We  agree  to  ship  for  you,  hy  the  Blaydon,  for  New  York, 
100  tons  of  cohI,  half  great  and  half  chews,  at  6s.  6d.  per  ton, 
50  tons  of  pig-iron,  at  £4.  8s.  per  ton,  and  we  shall  also  ship  on 
our  own  account,  100  tons  of  pig-iron,  at  12s.  6d.  per  ton  of 
freight,  all  to  be  put  on  board  the  Blaydon,  in  Leith  Docks." 

It  being  the  practice  to  stow  the  coals  in  the  bottom 
of  the  vessel,  the  defenders  desired  that  they  might  be 
sent  down  from  Alloa  first.  The  pursuers,  however, 
only  sent  down  forty  tons  of  coal;  and  on  10th  April, 
they  advised  shipment,  and  sent  invoice  of  the  pig-iron 
ordered  by  the  defenders,  who  on  the  following  day 
wrote  to  the  pursuers,  that  the  master  of  the  Blaydon 
w^ould  not  take  in  the  iron  until  the  coals  were  shipped, 
and  urging  the  necessity  of  sending  the  coals  without 
delay ;  and  in  this  letter  they  gave  a  farther  order  for 
seventy  or  eighty  tons  more,  for  another  vessel,  the 
Betsy,  which  the  defenders  were  about  to  send  to 
Sidney.  When  giving  this  additional  order,  they,  on 
l6th  April,  desired  to  know  if  the  pursuers  were  in- 
clined to  ship  any  iron  to  that  port.  The  pursuers  de- 
clined this ;  and  from  the  terms  of  their  letter,  the 
defenders  saw  that  the  pursuers  had  erroneously  sup- 
posed the  additional  order  of  coals  was  for  the  Blay- 
don, and  they  therefore  immediately  wrote,  on  18th 
April  1833,  "  That  the  last  coals  ordered  are  for  another 
vessel,  and  you  will  therefore  send  the  iron  without 
delay,  as  the  Blaydon,  to  save  the  tides,  must  go  out 
of  dock  on  Tuesday  2 1st  April." 

The  pursuers,  on  20th  April,  acknowledged  that  the 
additional  order  had  misled  them,  and  created  the  de- 
lay ;  but  for  which  the  iron  would  have  been  with  the 
defenders  by  that  time ;  and  accordingly,  they  wrote 
to  the  defenders  on  22d  April,  that  they  had  engaged 
a  sloop  to  take  seventy  tons  of  it,  which  they  would 
begin  sending  down  immediately.  The  Blaydon,  how- 
ever, had  by  this  time  gone  out  of  harbour^  with  only 


about  twenty  tons  of  the  iron  on  board  ;  but  the  sloop 
was  then  alongside  of  her  in  the  roads,  delivering  the 
remainder  of  the  seventy  tons.  The  defenders,  on  24th 
April,  informed  the  pursuers  of  this  circumstance,  and 
that  what  they  had  got  to  send  to  complete  the  one  hun- 
dred, must  be  shipped  in  the  same  way ;  at  the  same  time 
urging  the  completion  of  the  freight  without  farther 
delay,  as  the  Blaydon  was  to  be  cleared  out  on  Satur- 
day the  26th.  But  instead  of  implementing  the  agree- 
ment by  sending  the  whole  of  the  one  hundred  tons, 
they,  on  25  th  April,  wrote  to  the  defenders,  that  "  as 
it  would  be  some  days  before  we  could  ship  the  re- 
mainder of  the  iron  for  the  Blaydon,  we  gave  up  the 
idea  of  sending  more,  from  the  advice  we  had  of  the 
time  of  your  vessel  sailing." 

The  defenders  wrote  in  course  on  the  same  day 
(25th),  and  took  steps  to  insure  the  immediate  delivery 
of  their  letter,  that  "  as  the  Blaydon  will  not  clear'out 
until  Saturday  evening,  or  it  may  be  Monday,  we  beg 
you  will  send  down  the  remainder  of  the  iron,  other- 
wise we  lose  the  freight,  and  must  look  to  you  for  it." 
The  pursuers  returned  no  answer  to  this  letter,  and  the 
remainder  of  the  iron  was  not  sent  down.  The  defen- 
ders cleared  out  the  vessel  on  the  27th,  and  on  that 
day  advised  the  pursuers  that  '^  we  wrote  you  on  the 
25th,  and  no  more  pig-iron  having  come  down,  we 
have  dispatched  the  Blaydon,  and  send  you  bills  of 
lading  for  what  is  shipped."  On  the  29th,  the  defen- 
ders received  a  letter  from  the  pursuers,  intimating  that 
they  had  then  sent  the  remainder  of  the  iron,  and  re- 
quiring bills  of  lading  for  it.  This  letter,  although  it 
bore  to  be  dated  as  of  the  27th,  had  not  been  put  into 
the  post-office  at  Alloa  until  the  29th,  as  it  bore  tire 
Alloa  post-mark  of  <*  paid  29th  April,"  and  the  Leith 
post-mark  of  the  same  date. 

The  defenders  pleaded — That  the  pursuers  were 
liable  for  the  freight  of  the  whole  of  the  hundred  tons 
of  iron  stipulated  for,  seeing  it  was  through  their  own 
unwarrantable  mora  that  the  full  quantity  was  not  re- 
ceived by  the  defenders  until  after  the  vessel  had 
cleared  out  and  sailed;  and  that  the  pursuers  were 
bound  to  deliver  the  full  cargo  on  or  before  the  27th 
of  April,  in  respect  that  it  had  been  intimated  to  them 
tempestive,  that  the  vessel  was  to  clear  out  as  at  that 
date. 

The  pursuers  contended — That  the  defenders'  claim 
for  dead  freight,  in  the  facts  and  circumstances  of  the 
case,  and  having  regard  to  the  correspondence  of  parties, 
was  untenable  and  groundless. 

The  Lord  Ordinary  found  that  the  defenders  were 
entitled  to  credit  for  the  £18.  0.  8.  as  claimed,  and 
found  expenses  due,  but  subject  to  modification  on  ac- 
count of  the  hardship  of  the  case. 

The  pursuers  reclaimed.     On  advising. 

Lord  Justice- Clerk I  am  perfectly  clear  that  the  pursuers 

have  not  discharged  themselves  of  the  obligation  by  law  im- 
posed on  them.  The  burden  of  neglect  cannot  be  shifted  to  the 
other  party ;  their  letter  should  have  been  sent  by  express. 
They  were  fairly  warned  by  the  defenders'  letter  of  25th  April ; 
but  I  see  no  room  for  any  modification  of  expenses. 

Their  Lordships  concurred,  and  the  reclaiming  note 
was  refused^  and  full  expenses  awarded  to  the  defen- 
ders. 

Lord    Ordinary ^    Jeffrey Act,    P.    Robertson,   Cowan ; 
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M*Info«h  mnd  Ducat,  W.8..  AgenU — AU.  Dew  of  Facalty 
(Hope),  DonaldiOD;  M.  mmI  W.  SmilUe,  AgaUM.-\h\},yi.\ 

2\st  June  183d. 
Second  Dmsioif. — (J.D.M.) 

No.  243. — ^DowALD  Ross  or  Macochie,  Pursuer,  r. 
The  Duchess  Coustess  o/*Scth£elakd,  &c^  De- 
fenders. 

Landlord  mod  Temnt — ^Leue—Singular  Succeflsor—Penonal 
OfolintioD — A  landlord  let  to  a  tenant  a  poueuion  **  at  a 
yearfy  rent  of£\  2,  out  tf  which  he  i$  to  he  aOawed  £5  per  pear 
for  aetmg  om  arowndrojfiur** — Rdd  that  the  aUowancefor  act- 
ing as  grouna-officer  was  a  venonal  stipulation  hy  the  landlord, 
and  not  binding  on  a  iingular  successor  on  a  sale  of  the  lands. 

By  a  missive  of  lease,  dated  6th  Febniaiy  1832,  Mr 
Mackenzie  of  Ardross  let  the  lands  of  Inchlumpy  to  the 
pursuer  for  nine  years  from  Whitsunday  thereafter, 
«<  at  a  yearly  rent  of  £12,  out  of  which  he  is  to  be  al- 
lowed £5  per  year  for  acting  as  ground-officer."  The 
rent  was  to  be  payable  half-yearly.  The  late  Duke  of 
Sutherland  acquired  the  estate  of  Ardross  from  Mr 
Mackenzie ;  and  in  March  1836  an  action  was  brought 
by  the  Duchess  Countess  of  Sutherland,  liferentrix  of 
the  lands,  bearing  reference  to  a  state  of  alleged  arrears 
of  rent.  Decree  in  absence  was  pronounced.  A  process 
of  irritancy  and  removing  was  then  raised  under  the 
Act  of  Sederunt,  14th  December  1766,  in  which,  after 
some  delay,  a  decree  was  pronounced,  in  respect  of  no 
defences.  A  charge  of  horning  was  given  on  the  ex- 
tracted decree,  but  the  removing  was  not  put  in  force. 

The  pursuer  now  brought  the  present  action  of  re- 
duction of  both  decrees  on  several  grounds ;  but  he 
mainly  contended — That  the  stipulation  in  the  missive 
as  to  the  allowance  of  £5  to  him  for  acting  as  ground- 
officer,  was  good  for  the  whole  years  of  the  lease  to 
run,  and  was  binding  upon  the  proprietor  of  the  estate. 

In  answer  to  this  the  defenders  maintained — That  the 
stipulation  in  the  missive  of  lease,  as  to  the  employ- 
ment of  the  pursuer  as  ground-officer,  was  not  binding 
on  singular  successors ;  and  he  was  not  entitled  to  insist 
on  a  deduction  of  the  alleged  amount  of  salary  from  his 
rent,  in  a  question  with  the  defender. 

*'  S\$t  January  1838 The  Lord  Ordinary"  **  Finds,  that  by 

the  missive  or  minute  of  lease,  bearing  date  6th  February  1832, 
the  farm  or  possession  libelled  on  was  let  to  the  pursuer  by 
Murdo  Mackenzie,  Eso.,  the  preceding  proprietor,  in  February 
1832,  some  months  before  he  sold  the  estate  of  Ardross  to  the 
noble  defenders :  Finds  that  the  pursuer  was  then  acting  as 
Mackenzie's  ground-officer,  and  that  the  rent  was  fixed  at  £12 
jraarly,  '  out  of  which  he  was  to  be  allowed  £5  per  year  for  act- 
ing as  ground-officer :'  Finds,  that  by  the  express  terms  of  this 
stipulation,  a  deduction  was  to  be  given  to  the  tenant  each  year 
from  the  rent,  which  he  was  entitled  to  claim  so  long  as  he  was 
able  to  do  the  duty,  and  was  willing  to  perform  it :  Finds  that 
the  said  stipulation,  as  relating  to  an  employment  usual  and  ne- 
cessary on  extensive  estates,  was  binding  on  singular  successors 
as  well  as  on  the  granter  of  the  lease,  and  that  the  noble  de- 
fenders were  not  entitled  to  found  on  the  lease,  and  to  insist  on 
the  stipulation  of  rent  therein  contained,  without  giving  the 
tenant  the  deduction  specially  covenanted  for  his  service  in  the 
lease :  Finds  that  if  the  allowance  claimed  by  the  pursuer  as 
ground-officer  had  been  taken  into  view,  the  arrear  of  rent  li- 
belled on  in  the  summons  of  irritancy  would  have  been  greatly 
reduced,  and  that  the  decrees  libelled  on,  proceeding  in  this 
view  on  a  pluris  petitio  comparatively  of  large  amount,  cannot 
be  supported  :  Therefore,  sustains  the  third  and  sixth  reasons 


of  reductioii,  and  reduces  the  decrees  fibelled  on,  and  decern •> 
in  terms  of  the  libel :  Finds  the  pursuer  entitled  to  expense^ 

"  Note, — This  esse  evidently  depends  entirely  on  the  ques- 
tion. Whether  the  pursuer  was  entitled  under  his  lease  to  an  an* 
nual  deduction  of  X5  from  his  rent  as  ground-officer  oo  Ardro!'«, 
so  long  as  he  was  willing  to  do  the  duty?  If  the  view  taken  of 
that  question  in  the  interlocutor  be  correct,  the  tenant's  right 
to  set  aside  the  decree  of  irritancy  seems  incontestible ;  if  wrong, 
the  other  pleas  of  the  pursuer,  founded  chiefly  on  objecticms  to 
the  title  of  the  noble  defenders,  appear  to  be  quite  unten- 
able. 

"  In  considering  the  construction  of  the  stipulation  in  the 
minnte  of  lease,  on  which  the  pursuer's  chief  plea  is  foonded,  the 
Lord  Ordinary  did  not  think  himself  entitled  to  give  the  least 
effect  to  certain  statements  on  the  part  of  the  noUe  defender*, 
calculated  to  throw  some  doubt  on  the  bona  fides  of  the  pursuer, 
and  of  the  preceding  proprietor,  in  entering  into  this  lease. 
This  contract,  so  long  as  unredpced,  must  be  viewed  as  an  oner* 
ous  and  binding  agreement,  available  to  the  tenant  in  posaeasioo. 
But  even  on  that  footing,  the  legal  construction  due  to  it  is  cer- 
tainly  a  point  not  free  from  difficulty,  and  may  possibly  give 
rise  to  some  difference  of  opinion. 

"  The  Lord  Ordinary's  view  is,  that  as  a  lease  is  a  contract 
optima  fide  in  Scotland,  the  whole  covenants  of  it  roast  be  con- 
strued according  to  the  expressed  or  presumed  meaning  of  the 
parties ;  more  especially  must  such  a  document  as  the  present 
be  so  interpreted,  which  is  a  mere  memorandum  not  expressed 
with  the  fullness  or  precision  of  a  formal  contract.  Now,  the 
question  is,  what  was  a  plain  rustic,  obtaining  such  a  memo- 
randum as  the  present  from  his  landlord,  and  in  his  hand- 
writing, entitled  to  understand  to  have  been  its  meaning  and 
object  ? 

"  It  will  be  observed,  that  the  stipulation  for  deductions  oc- 
curs in  the  body  of  the  memorandum  of  lease.  It  pcnnts  at  the 
deduction  being  for  a  series  of  years,  for  it  is  stated  that  '  £5 
per  year'  is  to  be  allowed.  Its  intention  in  the  lease  strongly 
confirms  the  inference  that  it  was  to  endure  for  all  the  years  of 
it,  and  the  tenant  would  probably  rely  that  the  landlord  could 
not  abrogate  that  clause,  and  at  the  same  time  enforce  the  other 
prestations  of  the  lease.  Had  the  tenant  been  found  unfit 
to  act  as  ground -officer  from  age,  sickness,  negligence,  or 
breach  of  trust,  the  landlord,  of  course,  might  have  been  jus- 
tified in  declining  his  services ;  but  nothing  of  that  kind  is  al- 
leged. 

"  This  stipulation,  therefore,  seems  to  have  been  cdearly 
binding  on  Mackenzie  of  Ardross  during  the  whole  years  of  the 
lease ;  and  if  so,  the  only  other  inquiry  is,  if  it  be  equally  bind- 
ing on  the  present  defenders  as  singular  successors?  It  is 
thought  that  it  is  on  this  ground  that  leases  stipulating  in  whole 
or  in  part  for  services  to  be  performed  by  the  tenant,  have  long 
been  sustained  in  Scotland,  as  exemplified  in  the  case  of  cottages 
and  pendicles  very  frequentiy  let  for  so  much  money  and  so 
many  days'  shearing,  or  so  many  carriages  of  peat,  ooal,  fcc, 
and  it  has  never  been  understood  that  the  landlord  oould  decline 
these  services  and  exact  money.  The  service  of  a  ground-officer 
on  extensive  highland  estates  is  as  necessary  and  as  well  recog- 
nised as  any  service  performed  by  tenants  under  predial  coo- 
tracts. 

*'  It  was  urged  that  the  present  was  different  from  those  of 
ordinary  occurrence,  because  the  full  rent  of  £12  was  fixed  in 
the  outset  of  the  memorandum  of  lease,  from  which  it  was  in- 
ferred that  the  deduction  of  £5  was  merely  stipulated  so  long 
as  the  landlord  chose  to  employ  the  tenant.  But  this  does  not 
seem  a  just  inference.  It  was  proper  to  fix  the  maximum  rent 
in  case  the  tenant  died,  or  became  disabled  by  bodily  infirmity, 
or  was  otherwise  unfit,  from  breach  of  duty  or  negli^eaoe,  to  do 
the  duty  of  ground -officer,  the  full  rent  of  the  posaesaioB  might, 
in  that  case,  be  obtained.  But  this  did  not  show  that  the  Isod- 
lord  was  to  be  entitled  to  reject  the  services  of  the  tenant  with- 
out cause.  On  the  contrary,  if  the  obligation  be  viewed  as  in 
any  respect  alternative,  the  option  belonged  to  the  tenant  on  the 
principle  electio  es£  debitoria,'* 

The  defenders  reclaimed,  and  contended — That  the 
condition  was  of  a  personal  nature,  and  not  real,  so  ta 
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to  pass  a^inst  singular  successors.  A  lease  is  a  per- 
sonal contract,  only  made  real  by  Statute.  Conditions 
are  of^en  inserted  in  leases  which  are  personal,  such  as 
a  right  of  retention.  In  this  case  it  is  truly  a  personal 
obligation. 

Ansicered  for  the  pursuer — Services  may  be  intro- 
duced as  part  of  the  stipulations  in  leases:  indeed  they 
are  sometimes  the  whole  return.  Lundie  v.  The  Smith 
of  Lundie,  1 1th  July  1610.  The  stipulation  here  is  in 
gramio  of  the  lease. 

On  advising, 

Lord  Glenlee.^The  Lord  Ordinary  has  stated  very  distinctly 
what  he  considers  the  only  difficulty  in  this  case ;  and  it  cer- 
tainly requires  consideration.  No  doubt  Lundie's  case  is  law : 
there  the  only  agreement  between  the  landlord  and  tenant  was, 
that  the  smith  was  to  possess  a  piece  of  ground, — be  being 
bound  to  do  smith  work  for  it.  The  Court  there  found  that 
the  rent  was  merees  operarum.  That  was  held  a  good  tack  ; 
but  this  is  a  different  case,  where  the  lease  does  proceed  on  the 
narrative  that  this  man  had  agreed  to  perform  the  duty  of 
ground-officer.  It  is  not  dear  to  me  that  Uie  stipulation  entered 
in  gramio  into  the  tack,  in  this  case.  If  it  bad  been  so  intend- 
ed, and  if  this  bad  been  a  regularly  extended  lease,  it  would 
have  stipulated  £12  of  rent,  and  then,  in  addition,  it  would 
have  stipulated,  that  so  long  as  he  acted  as  ground-officer,  he 
should  be  allowed  to  retain  £5  as  his  salary  out  of  the  rent. 
I  take  this  as  an  extrinsic  stipulation,  not  protected  by  the  Sta- 
tute, upon  which  I  conceive  this  falls  to  be  viewed  in  the 
same  light  as  a  fight  of  retention.  I  would  require  more  dis- 
cussion before  I  could  bring  myself  to  find,  first,  that  this  is 
truly  an  obligation  against  the  original  proprietor ;  and,  2dfy, 
that  this  is  an  intrinsic  stipulation  which  is  protected  by  law. 

Lord  Meadowbank, — I  do  not  think  it  was  a  bona  fide  under- 
8t«inding  at  the  time  of  the  lease,  that  Ardross  was  to  be  bound. 

Lord  Justice'  Clerk I  am  against  the  interlocutor  too. 

Lord  Medwt/n, — I  think  there  is  a  misunderstanding  about 
services.  There  are  labours  given  in  lieu  of  part  of  rent  as 
cains,  and  these  are  binding  on  singular  successors ;  but  is  it  an 
ordinary  stipulation,  that  the  tenant  shall  act  as  ground-officer, 
and  have  a  deduction  from  his  rent  ?  Is  that  inter  natwralia  of 
a  lease  ?  The  Statute  is  intended  to  protect  the  tenant ;  but  I 
doubt  if  this  stipulation  was  binding  on  Ardross.  Was  he  not 
entitled  to  dismiss  the  pursuer  from  being  ground-officer?  I 
think  undoubtedly  he  was.  I  am  clear  the  interlocutor  cannot 
ataiid. 

Their  lordships  then  altered  the  interlocutor  of  the 
Lord  Ordinary,  reserving  all  questions  of  expenses. 

Lord  Ordinary,  Cuninghame. — Act,  Penney,  E.  S.  Gordon ; 
Koy  and  Wood,  W.S.,  Agents AU.  A.  Anderson;  W.  Mac- 
kenzie, W.S.,  Agent LJ.D.M.J 


TEIND  COURT. 

20th  June  1838. 

No.  244. 

The  following  augmentation  was  awarded : 

Thurso — Presbytery  of  Caithness — Old  stipend,  1806,  15 
chalders  victual,  half  meal  and  half  bear,  and  £8.  6.  8.  for 
Communion  Elements. — Stipend  modified  of  this  date,  18  chal- 
ders, half  meal  and  half  barley,  and  £10  for  Communion  Ele- 
ments— being  an  augmentation  of  3  chalders,  and  £1.  13.  4. 


22dJune  1838. 

First  Division (G.D.F.) 

No.  245. — Daniel  Swanston,  Suspendevy  v,  Messrs 
Stewart,  Pott  and  Company,  Chargers. 

Bill  of  Exchange — Onerosity — Master  and  Servant — Traveller 
— Suspension  —  A  party  having,  as  he  said,  without  value, 
accepted  bills  drawn  upon  him  by  the  traveller  of  a  commeT' 
cial  house,  p,  procuration  of  the  house ;  and  the  traveller 
having,  without  the  knowledge  of  the  house,  diecowUed  the 
bills,  and  applied  the  proceeds  to  his  own  use ;  and,  upon 
his  dismissal  from  their  service,  followed  soon  after  by  his  death, 
the  house  having  retired  the  bills  with  their  own  funds,  and 
charged  the  accepter — Held,  in  a  suspension,  that  they  were 
entitled  to  the  ordinary  privileges  of  onerous  holders,  notwith- 
standing it  appeared  from  their  books  and  correspondence  that 
there  were  no  tranaactions  with  the  accepter,  on  which  he  had 
become  their  debtor  for  the  contents  of  the  bills,  previous  to 
their  stepping  forward  and  retiring  them ;  and  the  letters,  in 
respect  of  no  reference  to  oath,  found  orderly  proceeded. 

The  chargers,  who  are  tradesmen  in  Glasgow,  em- 
ployed Mr  Smith  as  their  rider  or  traveller,  who,  they 
averred,  had  no  power  to  grant  accommodation-bills  in 
their  name.  The  suspender  is  a  merchant  in  Kelso, 
and  with  him  Smith  formed  a  connection  in  business 
for  behoof  of  his  constituents,  the  chargers,  who  were 
personally  unacquainted  with  the  suspender.  Smith 
had  power,  as  is  usual  in  the  ordinary  course  of  busi- 
ness, to  receive  orders  for  his  constituents,  taking  pay- 
ment of  the  price,  or,  in  case  of  the  transaction  being 
on  credit,  to  draw  bills  on  the  customers  for  the  amount 
at  the  term  of  credit,  and  to  take  payment  at  maturity. 
In  regard  to  the  way  in  which  Smith  remitted  the  sums 
received  by  him  on  his  journey  from  customers,  they 
averred,  that  "  Smith  remitted,  say  from  Kelso  or  any 
other  town,  a  slump  sum,  probably  of  £200  or  £300, 
or  thereby,  to  the  chargers  at  Glasgow,  without  stating 
in  his  letter  or  other  communication  accompanying  the 
remittance,  from  which  of  the  particular  customers  the 
monies  had  been  received.  The  sum  so  remitted  was 
immediately  credited  by  the  respondents  to  an  account 
kept  in  their  books  under  the  title  of  *  remittance  ac- 
count.' Smith,  after  his  return  from  the  journey,  then 
distributed  the  whole  remittances  or  sums  received  by 
him  to  the  credit  of  the  different  customers,  by  entering 
in  his  own  hand  the  particular  sums  received  from 
each  customer.  Smith  so  distributed  or  entered  the 
remittances  made  by  him  as  to  make  it  appear  to  the 
respondents  from  the  books,  that  the  whole  goods  re- 
ceived by  the  suspender  were  paid  for  by  him  at  the 
ordinary  term  of  credit :"  And  in  reganl  to  the  only 
transaction  which  the  chargers  had  with  the  suspen- 
der through  Smith,  they  averred,  in  continuation,  that 
«  more  particularly,  the  last  payment  entered  as  re- 
ceived from  the  suspender,  was  a  sum  of  £40.  2.  6., 
on  15th  April  1835,  which  paid  up  the  whole  goods 
previously  received  by  the  suspender.  All  these  goods 
appear  in  the  respondents'  books  as  having  been  paid 
for  in  cash, — ^none  of  the  entries,  all  of  which  are  in 
Smith's  handwriting,  making  mention  of  any  bill  or 
bills  whatever." 

Smith   was  dismissed  by  the  chargers  in  October 
1835,  and  died  soon  after. 

It  appeared  from  the  suspender's  statement  that  he 
had  desilt  with  Smith  on  credit  by  bills  for  the  goods 
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sent  to  him  by  the  chargers  through  Smith  ;  and  that 
if  he  was  unable  at  maturity  to  retire  his  acceptances, 
Smith  either  renewed  the  bills  partially  or  entirely,  or 
accommodated  him  with  cash  to  retire  them.  In  the 
reasons  of  suspension,  the  suspender  entered  in  detail 
into  the  various  bill  transactions  which  he  had  had  with 
Smith,  for  the  purpose  of  showing  that  they  had  all 
been  retired,  and  also  to  show  that  he  as  well  as  Smith 
were  in  the  habit  of  accommodating  each  other  in  the 
course  of  business,  and  that  the  chargers  were  identi- 
fied in  the  transaction,  in  virtue  of  the  procuration 
which  Smith  had  from  them.  In  the  course  of  a 
journey  in  September  1835,  Smith,  k^  per  procuration 
of  the  chargers,  drew  two  bills  on  the  suspender,  which 
he  accepted^  the  one  for  £97*  4s.,  and  the  other  for 
£87.  2.  8.,  payable  each  at  four  months.  In  regard 
to  this  transaction,  Swanston  averred,  that  he  had  ac- 
cepted the  bills  without  value,  in  order  to  allow  Smith 
to  make  up  a  remittance  to  his  constituents,  who  had  at 
the  time  been  disappointed  in  his  collection.  Smith 
discounted  the  bills  with  a  bank,  and,  as  the  chargers 
alleged,  he  appropriated  the  proceeds ;  at  all  events, 
they  denied  that  he  had  remitted  the  amount  to  them. 
The  chargers  averred,  that  they  were  perfectly  igno- 
rant of  the  intimacy  which  had  subsisted  between  their 
traveller  and  the  suspender,  or  of  the  footing  on  which 
they  had  dealt  with  each  other ;  and  they  were  not 
aware  of  the  bill  transactions,  for  the  first  intimation 
which  they  had  of  the  bills  charged  on,  was  contained 
in  a  letter  addressed  by  the  suspender  to  them  after 
Smith's  death.     That  letter  was  of  the  following  tenor : 

"  Kelso,  14M  November  1835. 

"  Gentlemen, — I  have  jugt  read  with  sincere  regret  a  para- 
graph in  the  Caledonian  Mercury,  announcing  the  melancholy 
death  of  Mr  Smith,  your  traveller,  and  it  is  with  pain  that  I 
deem  it  my  duty,  craving  reference  to  my  letter  addressed  to 
him  on  8tfa  instant  (which  enclosed  an  order  for  goods),  which, 
judging  from  the  paragraph  alluded  to,  I  think  could  not  pos- 
sibly be  put  into  his  hands,  and  which  certainly  required  ex- 
planation, at  least  to  a  third  party,  to  sute,  that  when  he  was 
here  on  bis  last  journey,  he  drew  bills  upon  me  in  name  of 
your  firm,  which  he  represented,  to  the  amount  of  £184.  6.  8., 
stating  that  his  reasons  for  doing  so  was,  in  consequence  of  not 
having  succeeded  in  collecting  so  much  cash  as  to  make  up  a 
certain  sum,  which  be  was  anxious  to  remit,  and  that  he  would 
settle  with  me  after.  I  consider  it  incumbent  on  me  to  com- 
municate with  you  on  the  subject,  that  you  may  investigate  his 
accounts,  and  provide  for  the  amount  of  my  acceptances,  for 
which  I  never  received  value.  I  shall  be  anxious  till  I  hear 
froiD  you,  and  it  will  afibrd  me  pleasure  to  give  every  infor- 
mation in  my  power,  and  to  answer  all  questions.     I  am,  &c. 

"  P.S.—l  omitted  to  mention,  that  the  bills  become  due  in 
January,  and  that  I  owe  you  £40,  which  will,  of  course,  be  at- 
tended to,  having  received  value  for  it  in  goods."  (The  £40 
alluded  to  was  the  balance  of  a  debt  due  by  Swanston  to  Smith 
in  their  bill  transactioni.) 

The  chargers  made  the  following  reply : 

"  We  have  your  letter  of  the  14th,  the  contents  of  which 
astonish  us  not  a  little.  Neither  do  we  understand  the  P.S. 
By  our  books,  your  account  was  balanced  in  April  last,  and  you 
do  not  appear  to  have  had  any  goods  from  us  since,  till  the 
hogshead  sent  you  last  week  (in  terms  of  the  order  to  Smith  of 
8th  NoveAiber).     We  wait  yours  in  regard  to  this." 

Swanston  having  failed  to  retire  the  bills  at  maturity. 
Pott  and  Company  paid  them  out  of  their  own  funds  to 
the  bank  where  they  had  been  discounted,  and  there- 


upon gave  Swanston  separate  charges,  which  he  bix>Qght 
under  review  by  suspension,  on  the  ground  that  he  had 
accepted  without  value,  pleading — (1.)  The  chargers 
not  being  indorsees  of  third  parties,  the  drawers  of  the 
bills,  but  being  themselves  the  drawers  per  procuration 
of  Mr  Smith,  they  are  identified  with  him  in  all  mat- 
ters connected  with  the  bills  in  question.  (2.)  As  the 
business  connection  of  the  suspender  and  the  chargers 
consisted  in  the  chargers  being  sellers,  and  the  suspen- 
der a  purchaser,  and  as  the  suspender  condescends  on, 
and  proves  all  the  goods  received  by  him,  and  pro- 
duces the  retired  bills  by  which  the  goods  were  paid 
for,  the  chargers  are  bound,  in  these  circumstances,  to 
cendescend  on  the  value  which  they  allege  to  have 
been  given  by  them  to  the  suspender  for  the  bills  in 
question.  (3).  The  documents  produced  prove  scripto 
of  the  chargers,  that  his  statements  as  to  the  transac- 
tions for  value  between  the  parties  are  correct,  and  that 
be  was  not  their  debtor  at  the  time  when  the  bilis 
charged  on  were  drawn,  and  that  he  got  no  value  for 
the  said  bills. 

The  chargers  founded  on  certain  letters  addressed 
to  Smith  by  Swanston,  and  likewise  to  themselves,  as 
showing  that  the  bill  transactions  were  private  arrange- 
ments, 9Xkd  pleaded — (1.)  The  suspender  being,  ex  facie 
of  the  bills,  the  accepter  and  proper  debtor  therein,  is 
bound  to  pay  the  same  to  the  respondents  as  the  oner- 
ous holders,  they  having  paid  the  bills  to  the  bank  out 
of  their  own  funds.  (2.)  The  suspender  can  only  prove 
the  allegation  of  non-onerosity  by  the  respondents'  writ 
or  oath.  (3.)  The  allegation  that  the  bills  were  grant- 
ed for  the  accommodation  of  Smith  is  not  relevant 
against  the  respondents,  and  farther  could  only  be 
proved  by  Smith's  writ,  which  is  not  produced.  (4.) 
Smith  had  no  power,  either  express  or  implied,  to  drav 
accommodation-bills  for  or  in  name  of  the  respondents, 
and  the  suspender  was  not  entitled  to  rely  upon  any 
such  alleged  representations  from  Smith,  as  are  dost 
set  forth  by  the  suspender.  (5.)  The  whole  circum- 
stances of  this  case,  and  more  especially  the  suspen- 
der's own  correspondence  and  statement  in  regard  to 
his  transactions  with  Smith,  and  the  bills  referred  to. 
prove  that  the  bills  were  private  transactions  betvecn 
him  and  Smith,  and  that  the  respondents'  name  wa^ 
merely  used  by  the  suspender  and  Smith  collusively, 
and  for  the  purpose  of  giving  currency  to  the  bills,  to 
answer  the  private  ends  of  Smith  and  the  suspender. 

*'  lOM  March  1838 The  Lord  Ordinary  having  heard  tl» 

counsel  for  the  parties  in  the  conjoined  processes,  and  consider- 
ed the  record,  finds  that  no  reference  to  the  oath  of  the  diargeis 
has  been  made  by  the  suspender ;  repels  the  reasons  of  saspen* 
sion :  Finds  the  letters  orderly  proceeded,  and  decerns :  Fim!>  , 
the  suspender  liable  in  expenses ;  appoints  an  aooonnt  tberetif 
to  be  given  in,  and  when  lodged,  remits  the  same  to  the  aaditof 
to  tax  and  report." 

Swanston  reclaimed : 

Lord  President, — Swanston  is  certainly  the  primary  debtor, 
and  these  people  are  per  procuration  drawers.  Swanston,  n 
the  common  case,  would  be  bound  to  take  up  the  bill ;  but  tbt-n 
he  saya  he  got  no  value :  but  I  am  not  sure  of  this,  for  be  cot 
£40,  and  the  renewal  of  a  previous  bill.  The  bank,  hesAe^, 
could  not  tell  whether  these  bills  were  granted  or  not  in  i^ 
ordinary  course  of  business. 

Lord  Mackenzie I  agree  in  the  last  remark  of  the  Lo'^i 

President.  These  bills  were  drawn  by  Smith,  and  they  H 
off  a  previous  acceptance  of  Swanston,  who  besides  got  £40  to 
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retire  a  bill.  Now,  can  it  be  made  clear  to  us,  after  this,  tbat 
they  were  not  drawn  for  beboof  of  Swanston  bimself,  wben  be 
allowed  Smith  so  to  draw  them  ?  If  so,  he  became  answerable 
for  the  debt.  Then,  if  the  result  be  that  he  is  liable,  and  he 
had  [»\d  to  the  bank,  could  he  come  against  thia  company  ?  I 
should  think  not. 

Lord  GilHes. — I  had  a  difficulty  in  the  ease  from  the  way  in 
which  the  two  charges  are  given,  but  I  rather  agree  with  Lord 
Mackenzie. 

Lord  Corehouse, — I  had  a  difficulty  at  one  time,  but  that  was 
rather  in  regard  to  the  form  of  the  action ;  whether  the  remedy 
should  not  have  been  by  an  action  of  damages  against  Smith's 
representatives  and  Swanston ;  but  I  agree  with  Lord  Macken* 
zie  that  Swanston,  by  accepting  the  bills,  in  the  circumstances 
alluded  to  by  his  Lordship,  became  liable  for  the  amount  to 
the  parties  who  retired  them ;  for  how  could  the  bank  know 
whether  they  had  been  granted  in  the  ordinary  course  of  business 
or  not. 

The  Court  accordingly  adhered^  with  additional  ex- 
penses. 

Lord  Ordinary,  Cockbum. — Act.  Ivory;  James  Peddie,  jun., 
W.S.,  Agenl.-^AU,  D.  M*Neill,  G.  G.  Bell;  Walter  Horsburgh, 
W.S.,  Agent B.,  Clerk [G.D.F.} 


22d  June  1838. 

Second  Division (J.D.M.) 

No.  246. — Poor  William  M'Vitee,  Pursuer^  r. 
James  Babboub,  Defender, 

Process— A.  S.,  11th  July  1828— Statute  6  Geo.  IV.  c.  24, 
§  2 — Summons^  T<co  persons  were  joint  obligants  in  a  pro- 
missorg-note  for  £15,  payable  by  two  instabnentB  of  £7.  lOs. 
The  payee  in  the  note  raised  a  summons  for  payment  aaaiust 
the  obugants,  before  the  Sheriff  sitting  in  the  Small-debt 
Court,  under  the  Statute  6  Geo.  IV,  c.  24,  stating,  that  they 
were  **  owing  the  complainer  the  sum  of  £7.  lOt.  Sterling, 

conform  to  their  promissory-note  produced  herewith" HeUi 

in  a  reduction,  that  this  was  a  sufficiently  distinct  libelling  of 
the  ground  of  debt,  without  stating  that  it  was  an  instalment 
of  the  note, 

Reduction-Improbation — Statute  6  Geo.  IV.  c.  24— Process 

Citation — Falsehood — Execution— Messenger — An  action  of 
simple  reduction  was  brought  of  the  grounds  and  warrants 
obtained  on  a  complaint  presented  to  the  Sheriff  under  the 
Small-debt  Act,^  Geo,  IV,  c,  24,  on  the  ground  (I. J  that 
the  execution  of  citation,  which  bore  to  have  been  served  per- 
sonally on  the  debtor,  did  not  set  forth  that  the  (^eer  left  with 
the  debtor  a  copy  of  the  ground  of  debt  libelled  on ;  (2.)  that 
"  the  execution  of  citation  of  the  said  small-debt  claim  is  UU- 
gal,  in  so  far  as  it  bears  that  the  said^*  debtor  *'  was  served 
personally  with  a  copy  of  the  said  complaint,  whereas,  in  point 
of  fact,"  **  he^was.not,  at  the  date  thereof  in  this  country, 
but  was  in  the  city  of  Newcastle  in  England^* — Held,  (\.) 
That  though  the  Act  requires  that  a  copy  of  the  ground  of  debt 
libelled  on  shall  be  served  on  the  debtor,  it  is  not  enacted  that 
the  execution  of  citation  itself  shall  bear  that  such  copy  was 
left,  in  serving  the  libel  on  the  debtor :  (2,)  That  the  reason 
alleged,  that  the  party  could  not  have  been  personally  served 
with  a  copy  of  the  libel,  being  in  England  at  the  time,  was  a 
challenge  on  the  ground  of  falsity,  and  that  an  action  ofreduc- 
tion-improbation  was  alone  the  proper  form  for  trying  such  a 
question,  —  Opinion,  that  supposing  a  reduetion-improbation 
had  been  brought,  it  would  not  have  been  necessary  to  call  the 
messenger  for  hi$. inter  est. 

The  Statute  6  Geo.  IV.  c.  24,  §  2,  provides, 

**  And  be  it  enacted,  that  in  all  such  causes,  the  pursuer  whereof 
shall  choose  to  have  the  same  heard  and  determined  according 
to  the  summary  mode  herein-after  provided,  shall  proceed  upon 
petition  or  complaint,  agreeable  to  the  form  in  Schedule  (A) 
subjoined  to  this  Act,  stating  shortly  the  origin  of  debt,  or 
ground  of  action,  and  concluding  against  the  defender;  which 
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petition  or  complaint  shall  have  a  warrant  annexed  thereto, 
agreeable  to  the  form  in  the  said  Schedule  (A),  which  warrant 
being  signed  by  the  Sheriff-clerk,  shall  be  a  sufficient  authority 
for  any  Sheriff-officer  for  summoning  the  defender  to  appear 
and  answer  at  the  said  Sheriff-court,  the  same  not  being  sooner 
than  upon  the  sixth  day  after  the  date  of  citation,  and  also  for 
summoning  witnesses  and  havers  for  both  parties:  Provided 
always,  that  a  copy  of  the  said  petition  or  complaint,  with  the 
citation  annexed,  and  also  a  copy  of  the  account,  document  of 
debt,  or  state  of  the  demand,  with  the  names  and  designations 
of  the  witnesses  and  havers,  and  a  statement  of  other  means  of 
proof,  shall  be  delivered  at  the  same  time  with  the  copy  of  the 
said  petition,  by  the  Sheriff Vofficer,  to  the  defender  personally, 
or  at  his  dwelling  place.'* 

The  Statute  contains  no  provision  tbat  the  execu^ 
tion  of  citation  shall  bear  that  the  copy  of  the  account, 
document  of  debt,  or  state  of  the  demand,  was  so  served 
on  the  defender. 

The  pursuer  and  William  Scott  were  joint  debtors 
to  the  defender  in  a  promis8ory*note  for  £15,  payable 
by  two  equal  instalments.  Having  failed  to  pay  the 
first  instalment,  the  defender,  on  3d  July  1827,  pre- 
sented to  the  Sheriff  of  Dumfriesshire  the  following 
complaint  against  both  debtors,  under  the  above  Sta^ 
tute : 

"  Unto  the  Honourable  the  Sheriff  for  the  shire  of  Dumfries, 
complain  I,  James  Barbour,  of  Dunmuir,  that  William  Scott 
and  William  M*  Vitie,  both  in  Trench,  are  owing  the  complainer 
the  sum  of  seven  pounds  ten  shillings  Sterling,  conform  to  their 
promissory-note,  dated  thirty-first  August  one  thousand  eight 
hundred  and  twenty-six,  produced  herewith,  which  they  refuse 
to  pay,  unless  compelled  :  Therefore,  the  said  defender  ought 
and  should  be  decerned  and  ordained  to  make  payment  to  the 
complainer  of  the  aforesaid  sum  with  expenses.'* 

This  complaint  was  identically  the  same  as  the  one 
provided  by  Schedule  A  in  the  Act,  with  the  exception 
of  the  blanks  being  filled  up  to  suit  the  circumstances 
of  the  present  demand. 

The  schedule  in  the  Act  was  in  the  following  terms: 

**  Unto  the  Honourable  the  Sheriff  for  the  shire  of 
complains  that  is  owing  the  complainer 

the  sum  (here  insert  origin  of  debt,  or  ground  of  ae- 

tion),  which  refuses  to  pay  unless  compelled : 

Therefore  the  said  defender,  ought  and  should  be 

decerned  and  ordained  to  make  pajrment  to  the  complainer  of 
the  aforesaid  sum  of  ,  with  expenses." 

With  the  exception  of  the  blanks  (printed  below  in 
italics),  the  warrant  granted  by  the  clerk  of  Court  was 
in  the  same  terms  as  the  schedule  in  the  Act.  It  was 
as  follows: 

"  At  Dumfries,  the  third  day  of  July  one  thousand  eight 
hundred  and  twenty-seven  years.  The  Sheriff-clerk  for  the 
shire  of  Dumfries  grants  warrant  for  summoning  the  said  de- 
fender to  compear  before  the  Sheriff  for  the  said  shire,  at  Dwn- 
fries,  in  the  court-house  thereof,  upon  Thursday  the  twenty- 
sixth  day  of  July  one  thousand  eight  hundred  and  twenty-seven^ 
at  ten  o'clock  forenoon,  to  answer  at  the  instance  of  the  said 
complainer ;  and  appoints  a  copy  of  the  account  pursued  for, 
document  of  debt,  or  state  of  the  demand,  to  be  delivered  to 
the  defender  along  with  the  citation ;  also  grants  warrant  for 
citing  witnesses  and  havers  for  both  parties,  to  compear  at  the 
same  place  and  date,  to  give  evidence  in  the  said  matter. 

'*  Cha8.  Bauld,  Sheriff-clerh-depuU,'* 

The  following  execution,  which  was  on  the  same 
sheet  of  paper  as  the  complaint,  was  returned  by  the 
officer  of  Court : 

*'  Upon  the  eleventh  day  of  July  one  thousand  eight  hundred 
and  twenty-seven  years,  I  John  Milligan,  officer  of  court,  sum* 
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moned  the  abore-designed  William  Scott  and  WnHam  M'Vitie 
to  compear  before  the  aaid  Sheriff,  time  and  place  above  men- 
tioned, to  answer  at  the  instance  of  the  complainer,  with  certi- 
fieation  that  they  will  otherwise  be  held  as  confessing^  the  debt. 
This  I  did  by  personally  apprehending^  and  delivering  to  each 
of  the  said  William  Scotland  William  M*Vitie  a  full  copy  of 
the  before  complaint  and  warrant,  with  a  short  copy  of  citation 
thereto  subjoined,  as  also  a  copy  of  the  names  and  designations 
of  witnesses  and  havers,  and  a  statement  of  other  means  of 
proof.  John  Milligan." 

By  the  schedule  in  the  Statute,  the  form  of  execu- 
tion was  as  follows : 

"  Upon  the         day  of  one  thousand  eight  hundred 

and  ,  I  ,  officer  of  Court  summoned  the 

above-designed  to  compear  before  the  said  Sheriff, 

time  and  place  above  mentioned,  to  answer  at  the  instance  of 
the  complainer,  with  certification  that  will  other- 

wise be  held  as  confessing  the  debt.     This  I  did  by 
full  copy  of  the  before  complaint  and  warrant,  with  a  short  copy 
of  citation  thereto  subjoined,  as  also  a  copy  of  the  names  and 
designations  of  witnesses  and  havers,  and  a  statement  of  other 
means  of  proof,  (aa  the  case  may  be,)  A.  B.,  Officer" 

Decree  in  absence  was  pronounced  on  26th  July 
1827»  for  payment  of  the  £7.  lOs.  and  expenses,  and 
the  debtors  were  thereafter  duly  charged  on  3 1st  July. 
This  charge  was  lefl  with  the  pursuer's  wife,  at  his 
dwelling-house.  A  poinding  was  then  executed  against 
M'Vitie,  but  abandoned  in  consequence  of  a  variety  of 
persons  who  claimed  the  articles  in  his  possession.  He 
wab  agun  charged,  and  that  personally,  on  the  decree, 
on  3d  August  1835,  and  incarcerated  in  the  jail  of 
Dumfries,  from  which  he  was  liberated  under  the  Act 
of  Grace,  when  he  voluntarily  granted  a  disposition 
omnium  bonorum  in  favour  of  the  defender. 

The  Statute  provides  a  remedy  for  rehearing  the 
case,  in  the  event  of  a  decree  in  absence : 

"  §  6.  And  be  it  enacted,  that  where  a  decree  has  been  pro- 
nounced in  absence  of  a  defender,  it  shall  be  competent  for  him, 
upon  consigning  the  sum  decerned  for  in  the  hands  of  the  clerk, 
at  any  time  before  the  days  of  the  charge  elapse,  to  obtain 
from  the  clerk  a  warrant,  signed  by  him,  sisting  execution  till 
next  court  day,  or  any  subsequent  court  day,  to  which  the  same 
may  be  adjourned,  and  containing  authority  for  citing  the  pur- 
suer, witnesses  and  havers  for  both  parties." 

The  pursuer  alleged  that  he  had  gone  to  England 
on  9th  July  1827,  whence  he  did  not  return  to  this 
country  till  the  17th  of  the  same  month,  and  in  conse- 
quence he  averred  that  he  knew  nothing  of  the  alleged 
personal  citation.  He  accordingly,  in  October  1835, 
brought  the  present  action  of  reduction  of  the  grounds 
and  warrants,  and  of  the  disposition  omnium  bonorum^ 
on  a  variety  of  grounds,  several  of  which  were  however 
departed  from.  The  grounds  of  reduction  which  were 
maintained,  were  those  contained  in  the  third,  fourth, 
and  fiflh  reasons  in  the  summons : 

"  Tertio,  The  said  pretended  small-debt  claim  does  neither  dis- 
tinctly nor  articulately  describe  the  debt  or  demand  therein  al- 
leged to  be  pursued  for.  It  does  not  identify  itself  with  the  al- 
lied promissory-note,  neither  does  it  point  out  and  distinguish 
the  said  alleged  promissory-note  from  all  others,  nor  does  it  de- 
scribe in  what  character,  or  in  what  manner  the  said  William 
Scott  and  William  M'Vitie  were  connected  with  the  said  al- 
leged promissory-note,  whether  as  granters,  drawers,  accepters, 
indorser^,  or  otherwise  ;  the  only  description  or  identification 
given  in  the  small-debt  claim,  being  in  the  following  vague  and 
indefinite  terms,  viz. :  "  That  the  said  William  Scott  and 
WiUiam  M'Vitie  were  owing  seven  pounds  ten  shillings,  con- 
fom  to  promissory-note,  dated  3Ut  August  1826:'     Quarto^ 


The  said  small-debt  decree  and  executions  are  disoonform  to  the 
warrants  on  which  the  same  are  alleged  to  have  proceeded,  tnd 
are  not  subscribed  and  authenticated :     Quinto,  The  exeeotioa     i 
of  citation  of  the  small-debt  claim  is  illegal,  in  so  far  as  it  bean     | 
that  the  said  William  M'Vitie  was  served  personally  with  iropf     i 
of  the  said  complaint ;  whereas,  in  point  of  fiict,  the  ssid  WiU 
liam  M'Vitie  was  not  of  the  date  thereof  in  this  couotrr,  but 
was  in  the  city  of  Newcastle  in  England." 

The  pursuer  pleaded — (1.)  That  the  alleged  small- 
debt  decree  having  been  irregularly  and  wrongfully  ob- 
tained, the  whole  proceedings  following  thereon  were 
unwarrantable,  and  contrary  to  law.  (2.)  The  pursuer 
having  suffered  loss  in  his  estate,  character,  and  person, 
in  and  through  the  said  proceedings,  is  entitled  to 
damages  against  the  defender.  (3.)  The  pleas  of  the 
defender  being  unfounded,  and  irrelevant  in  point  of 
law,  ought  to  be  repelled,  with  costs. 

The  defender /^/S^aefed^ — (1.)  The  action  is  excluded 
and  incompetent,  in  terms  of  the  Statute  6  Geo.  IV.  c. 
24.  (2.)  The  grounds  and  warrants  of  the  decree  and 
execution  in  question,  which  were  lawfuUy  obtained, 
being  in  all  respects  formal  and  competent,  are  not 
reducible  on  the  grounds  libelled.  (3.)  The  pursuer  'n 
barred,  personali  exceptione,  by  his  admissions,  and  by 
the  terms  of  the  disposition  omnium  bonorumf  from 
insisting  in  this  action.  (4.)  The  objections  of  the 
pursuer  being  irrelevant  and  unfounded,  both  in  sub* 
stance  and  in  form,  and  utterly  incompetent,  he  is  not 
entitled  to  insist  in  this  action. 

"  27M  January  1638 The  Lord  Ordinary  having  bnrd 

counsel  on  the  closed  record,  and  thereafter  made  avizandum 
with  the  process, — In  reference  to  the  pleas  to  which  the  pur- 
suer has  at  present  confined  bis  argument,  Finds,  Imo,  Tbatthe 
ground  of  debt  Ubelled  on  by  the  defender  was  sufficientlr  de- 
scribed in  the  claim  on  which  the  decree  proceeded,  in  ternn  of 
section  two  of  the  first  Small-Debt  Act,  6  Geo.  IV.,  csp.  24, 
under  which  the  proceedings  under  review  took  place :  2do,  Vox 
the  plea  raised  on  the  fourth  reason  of  reduction,  and  more  fullr 
explained  in  article  second  of  the  condescendence,  is  not  weB 
founded,  in  respect  that  the  execution  of  the  small-debt  stun- 
mons  libelled  on,  is  verbatim  conformable  to  the  schedule  aomx- 
ed  to  the  said  Statute  then  in  force :  Sft'o,  That  the  fiflii  retson 
of  reduction,  founded  on  a  gross  and  criminal  falsehood  in  (be 
execution  of  the  summons  returned  by  John  Milligan,  cannot  b« 
tried  in  this  process,  in  respect  that  it  is  not  an  action  of  redoc- 
tion>improbation  brought  with  concourse  of  the  Lord  Adroote; 
and  further,  and  more  especially,  that  the  said  John  MilHgan  i* 
not  a  party  in  this  process ;  therefore  repels  the  reasons  of  redac- 
tion as  now  insisted  in  by  the  pursuer,  assoilzies  the  defender, 
and  decerns ;  finds  him  entitled  to  expenses,  and  remits  tbe  sc- 
count  thereof,  when  lodged,  to  the  auditor  to  tax  and  k- 
port. 

"  Note, — The  present  case  differs  e^^sentially  from  those 
which  hare  lately  occurred  on  the  Small-Debt  Act,  and  ban 
been  the  subject  of  much  consideration  in  both  Divisions  of  tbe 
Court.  The  present  action,  though  not  raised  till  1635,  relttei 
to  a  small-debt  decree  of  1827.  Consequently  it  occurred  ut:- 
der  the  first  Statute  giving  the  Sheriff  small-debt  jurisdiction. 
The  other  recent  cases  all  arose  under  the  second  Small- Debt 
Act,  10  Geo.  IV.  cap.  55. 

"  1.  The  first  plea  is  founded  on  section  2  of  the  Statute, 
which  provides  that  the  pursuer  shall  give  in  to  the  ShenS*  i 
petition  or  complaint,  '  stating  shortly  the  origin  of  debc  (s 
ground  of  action.'  Now,  here  it  is  said  the  complaint  set  forth 
the  sum  of  £7.  10s.  as  due,  '  conform  to  their  promissory-iiotc, 
dated  31st  August  1826,  produced  herewith.'  This  appears  a 
most  faithful  fulfilment  of  the  Statute.  The  punver  says,  how- 
ever, that  the  bill  truly  was  not  for  £7.  10s.,  but  for  £13,  and 
that  it  was  only  an  insulment  thereof  that  was  due  at  tbe  dite 
of  the  complaint.     Still,  as  the  amount  of  Che  Mstalmeflt  d« 
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was  JQBt  £7.  lOs.,  and  as  reference  was  made  to  the  bill  itself 
as  produced,  the  Lord  Ordinary  is  clear  that  there  was  no  essen- 
tial violation  of  the  Statute  on  this  point. 

'*  2.  The  pursuer  argued  that  the  execution  was  null  here, 
as  it  did  not  bear  that  a  copy  of  the  bill  bad  been  delivered  to 
M*Vitie.  The  first  Small-Debt  Statute,  however,  was  differ- 
ently  framed  from  the  second,  and  did  not  require  either  the  exe- 
cution or  citation  to  bear  that  a  copy  of  the  voucher  had  been 
delivered.  No  doubt  it  expressly  provided  that  a  copy  of  the 
voucher  should  be  delivered ;  but  it  did  not  enact  that  such  de- 
livery should  be  set  forth  in  the  execution.  On  the  contrary, 
the  schedule  of  execution  annexed  to  the  Act  (vide  schedule 
A.)  was  very  different  from  that  attached  to  the  subsequent 
Act  of  10  Geo.  IV.y  as  it  was  altogether  silent  as  to  the  copy 
voucher. 

**  Had  the  pursuer  averred  here  that  no  copy  of  the  bill  was 
actually  delivered,  he  might  possibly  have  had  a  relevant  case. 
But  he  makes  no  such  averment ;  and  when  it  is  found  that  the 
execution  under  reduction  corresponds  verbatim  with  the  statu- 
tory  formula^  it  seems  impossible  to  reduce  this  citation,  at  least 
as  objectionable  in  form. 

**  3.  The  only  other  plea  is  that  founded  on  the  alleged  &lse- 
hood  of  the  execution.     This  bears  that  the  summons  was  served 
personally  on  the  pursuer,  when  he  says  that  he  was  then  in 
England ;  and  the  question  comes  to  be,  Whether  such  a  chal- 
lenge can  be  maintained  in  a  simple  reduction,  such  as  the  pre- 
sent, to  which  the  officer  is  no  party,  or  if  it  requires  an  action 
of  reduction-improbation  against  both  party  and  officer?  The 
Lord  Ordinary  is  of  opinion  that  the  latter  is  the  proper  course. 
'*  No  doubt,  in  a  great  many  cases,  the  same  pleas  may  be 
tried  in  a  simple  reduction  which  may  be  and  are  discussed  in  a 
reduction-improbation;  but  all  our  authorities  state  generally, 
that  the  proper  form  of  setting  aside  so  important  an  instrument 
as  the  execution  of  a  summons,  when  challenged  on  the  ground 
of  falsehood,  is  to  improve  it ;  and  if  any  distinction  of  action  is 
to  be  maintained,  or  if  any  adherence  to  old  forms  is  to  be  en- 
forced, there  seem  to  be  strong  reasons,  founded  on  the  princi- 
ples of  our  law,  for  preserving  the  rule,  that  a  messenger's  exe- 
cution shall  be  only  challengeable  as  ialse  in  the  old  and  recog- 
nised form  of  reduction-improbation.  For  the  challenge  is  found- 
ed on  a  charge  of  a  grossly  criminal  nature,  and  therefore,  if  a 
civil  court  takes  cognizance  of  such  a  case,  it  should  only  be  ac- 
cording to  the  rules  of  our  criminal  procedure.     But  no  reduc- 
tion-improbation can  be  sued  without  the  concurrence  of  the 
Lord  Advocate,  and  without  observing  other  forms  in  the  pro- 
cess, unnecessary  to  be  here  specified.     Lord  Stair  observes  (B. 
IV.  t.  20,  §22),  that  '  the  reason  of  the  Lord  Advocate*s  con- 
currence is,  because  the  improbation  is  criminal.'     Accordingly, 
if  a  judgment  is  pronounced  against  the  defender,  the  proceed- 
ings may  afterwards  be  competently  founded  on  in  a  proper  cri- 
minal prosecution  against  the  wrong  doer.     While  all  this  is 
clear  and  settled  in  cases  of  improbation,  the  Lord  Ordinary  is 
not  prepared  to  say  that  the  same  consequences  would  follow 
if  such  a  challenge  were  allowed  to  go  on  in  an  action  of  simple 
reduction.     Besides,  it  would  seem  extremely  anomalous  and 
vexatious  to  permit  a  challenge  of  an  officer's  execution  as  false, 
to  go  on  in  a  process  to  which  the  officer  himself  has  not  been 
called,  as  he,  it  must  be  presumed,  would  be  liable  in  relief  to 
the  party  if  the  execution  really  be  false.     Nothing  to  exempt 
the  officer  from  such  relief  is  averred  on  this  record. 

"  Finally,  it  does  not  appear  to  the  Lord  Ordinary  that  the 
pleas  of  the  pursuer  in  the  present  case  come  before  the  Court 
under  circumstances  which  entitle  him  to  any  relaxation  of  the 
strict  forms  of  law.  The  decision  under  reduction  was  pro- 
nounced on  26th  July  1827.  On  the  31st  of  July  of  the  same 
year,  be  received  a  charge  thereon,  by  a  copy  delivered  to  his 
wife.  He  does  not  now  aver  that  that  chnrge  is  foUj.  But  by 
the  sixth  section  of  the  Small- Debt  Act,  he  might  have  applied 
for  a  rehearing  within  six  days  after  the  charge,  when  all  the 
facts  could  have  been  investigated  in  a  few  minutes  by  the  She- 
riff in  the  following  month,  at  the  expense  of  a  shilling  or  two. 
Instead  of  taking  that  course,  however,  he  brings  an  action  in 
this  Court  at  the  distance  of  eight  years.  It  would  obviously 
require  the  very  clearest  grounds  in  law  or  in  form  to  support 


an  action  raised  under  such  circumstances ;  but  on  the  grounds 
now  explained,  the  pleas  of  the  pursuer,  as  now  urged,  appear 
to  be  ill  founded." 

The  pursuer  reclaimed,  reiterating  the  pleas,  that 
the  ground  of  action  was  not  set  forth  in  sufficient- 
ly articulate  and  distinct  terms,  as  required  by  the 
Act  of  Sederunt,  11th  July  1828;  and  in  reference  to 
the  third  reason,  that  the  execution  of  citation  ought 
to  have  borne  that  a  copy  of  the  account  or  ground  of 
debt  libelled  on  was  lefl  with  the  debtor  at  the  time 
of  citation,  in  which  respect  the  execution  was  silent ; 
and  even  supposing  that  a  reduction-improbation  in- 
stead of  a  simple  reduction  should  have  been  brought, 
the  defender  had  not  a  plea  on  record  to  that  effect. 

Answered — That  the  Lord  Ordinary  had  disposed 
of  the  first  objection,  viz.  to  the  description  of  the 
ground  of  debt,  on  principles  w}iich  were  quite  satis- 
factory :  Newberry  and  Sons,  1 3th  November  1 827- 
(2.)  That  it  was  not  clear  that  the  summons  itself  com- 
prehended the  plea,  that  the  citation  did  not  bear  that 
a  copy  of  the  ground  of  debt  was  not  lefl  with  the 
debtor,  and  it  was  incompetent  to  refer  to  any  other 
portion  of  the  record  for  matter  to  liaise  such  a  plea, 
than  to  that  part  of  the  summons  where  it  ought  to 
be,  viz.,  in  the  reasons  of  reduction  as  a  substantive 
averment ;  Monro  or  Ross  v.  Paul ;  Jurist,  IX.  p.  364  ; 
and  the  fourth  reason  being  a  reason  of  style,  was  in- 
sufficient to  cover  it.     It  would  seem,  however,  that  a 
citation   even   containing  a  considerable   inaccuracy 
would  suffice,  as  in  the  name  of  the  complainer:  Brodie 
V.  Thomson  and  Smith ;  Jurist,  VIII.  428,   S.  and  D., 
XIV.  983.     This  case  was  under  6  Geo.  IV.  c.  48 ; 
and  from  what  Lord  Mackenzie  there  states,  it  would 
follow,  that  if  a  party  put  a  competent  libel  into  the 
hands  of  an  officer  of  Court,  an  error  committed  by  him, 
though  it  might  infer  reduction,  and  even  subject  the 
officer  to  censure  or  deprivation  (Holmes  v.  Held,  4th 
March   1829,  S.  and  D.),  would  not  infer  reparation 
by  way  of  damages.     Now,  as  the  Act  did  not  sti- 
pulate that  the  execution  should  bear  that  a  copy  was 
served,  quo  modo  constat  that  it  had  not  been  served 
on  the  pursuer  ?  Again,  the  execution  left  by  the  mes- 
senger was  in  all  respects  conformable  to  the  printed 
schedule  of  citation  in  the  Statute  itself.     Even  if  the 
summons  were  relevant  to  support  the  objection,  that 
the  citation  should  have  borne  that  a  copy  was  lefl, 
it  was  sufficient  to  say  that  the  Statute,  though  it  did 
require  that  a  copy  should  be  served  on  the  party  at 
execution,  did  not  enact  that  the  execution  of  citation 
should  specify  that  this  had  been  done.    The  words  of 
the  Statute  in  section  second,  quoted  above,  were  quite 
clear.    (3.)  It  was  clear  that  the  fifth  reason  of  reduc- 
tion proceeded  on  a  charge  of  fraud,  not  in  words  cer- 
tainly, but  this  was  directly  to  be  implied  from  the 
averment :  thus  the  medium  on  which  the  fifth  reason 
proceeded  was  this,  viz.,  that  as  it  was  a  physical  im- 
possibility for  the  pursuer  to  have  been  personally  ap- 
prehended, he  being  at  that  time  in  England,  so  it  was 
impossible  that  he  could  have  received  a  personal  cita- 
tion.    This  was,  however,  nothing  more  than  averring 
that  it  was  a  falsehood  on  the  part  of  the  messenger  to 
state  in  the  execution  as  fact,  tliat  the  alleged  debtor  had 
been  personally  apprehended,  when  the  officer  knew  that 
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he  was  stating  what  was  not  the  fact.  Now,  wherever 
the  law  has  made  the  attestation  of  a  public  officer  the 
constitution  of  a  right,  as  in  the  present  case,  the  exe- 
cution forms  BO  strong  evidence  of  the  facts  set  forth, 
that  it  cannot  be  overruled  or  redargued,  except  by 
proof  of  falsehood — Ersk.  IV.  2,  5 — in  a  proper  action 
of  reduction-improbation :  Eraser,  S.  and  D.  III.  590. 
Crawfurd  v.  Ogilvie,  M.  2708.  Hamilton,  M.  2708.  , 
McDonald,  11th  January  1726,  M.  3765.  Cases  voce 
Competent,  M.  pp.  2708,  9,  13,  14,  18,  21.  Dun,  1 1th 
March  1824,  2  S.  and  D.  797.  Calder,  20th  Decem- 
ber  1825,  4  S.  and  D.  331.  Ramsay,  13th  December 
1828,  7  S.  and  D.  193.  Stair,  IV.  20,  22.  King's 
Advocate,  M.  2720.  Dickson,  M.  2723.  Dunlop  v. 
Nicolson,  5  S.  and  D.  850,  per  Curiam.  Morison,  3d 
June  1826,  6  S.  and  D.  668.  The  defender's  second 
plea  was  sufficiently  broad  to  allow  the  argument.  Fur- 
ther, the  pursuer  had  it  in  his  power  to  have  obtidned 
a  rehearing  of  the  case,  either  after  the  charge  left 
with  his  wife,  or  after  the  subsequent  charge  given 
personally  to  himself:  Sect.  6  of  Statute. 
At  advising. 

Lord  Meadowbank.'^The  pursuer  has  argued  that  the  6tb  Geo. 
IV.  c.  24,  requires  that  the  execution  of  citation  shall  bear  that 
a  copy  of  the  account,  document,  or  ground  of  debt,  has  been 
left  with  the  defender  at  the  time  of  executing  the  summons. 
Now,  I  think  that  there  ia  the  greatest  possible  doubt,  whether 
this  objection  is  within  the  summons.  Certainly  it  is  not  so  ob- 
jected in  the  second  article  of  the  condescendence  for  the  pursuer; 
and  I  cannot  agree  with  the  pursuer's  counsel  that  the  reason 
of  style,  the  fourth  in  the  summons,  can  comprehend  it.  But, 
supposing  that  it  is  within  the  summons,  I  entirely  agree  with 
the  view  of  the  Lord  Ordinary,  that  the  Statute  itself  does  not 
require  that  the  execution  of  citation  shall  bear  that  this  was 
done.  All  that  is  required  is,  that  a  copy  shall  be  left,  and  no- 
thing more ;  and  I  see  nothing  in  the  argument,  that  because 
the  schedule  of  citation  annexed  to  the  Act  says,  insert  as  "  the 
case  may  be,"  that  this  can  bear  out  the  present  objection.  The 
present  Act,  and  the  10th  Geo.  IV.,  are  very  differently  worded; 
and  there  is  here  no  objection  as  to  the  schedule.  The  sche- 
dule annexed  to  the  Act  does  not  say  that  the  execution-copy 
of  citation  shall  bear  that  a  copy  was  left.  It  contains  nothing 
of  the  sort.  The  whole  case  just  lies  here.  Now,  the  officer 
has  just  walked  by  the  schedule  in  the  Statute,  and  what  more 
could  he  do?  Then  as  to  the  question  in  regard  to  the  form 
of  the  action,  I  agree  with  the  Lord  Ordinary,  that  the  execu- 
tion of  citation  ought  to  have  been  quarrelled  in  a  proper  action 
of  reduction^improbation,  and  not  in  a  simple  reduction ;  but  I 
do  not  think,  in  a  reduction-improbation  as  here,  that  it  would 
have  been  necessary  to  call  the  messenger.  The  summons 
certainly  challenges  the  execution  as  false,  though  probably  not 
in  words,  but  in  substance  it  is  so ;  and  it  is  on  that  ground  I 
also  agree  with  the  Lord  Ordinary  on  this  part  of  the  case.  On 
the  whole,  then,  I  am  for  adhering. 

Lord  Glenlee. — I  entirely  agree  with  what  has  been  stated, 
and  more  especially  on  the  ground  that  this  execution  should 
have  been  challenged,  if  at  all,  in  a  reduction-improbation.  It 
would  indeed  be  a  very  dangerous  thing  to  allow  parties  com- 
plained against  under  the  Statute,  so  often  alluded  to  in  this 
discussion,  to  challenge  the  officer's  execution,  on  the  medium  of 
falsity,  in  a  simple  reduction.  The  pursuer  says  in  his  fifth 
reason  of  reduction,  "  The  execution  of  citation  of  the  said 
small-debt  claim  is  illegal,  in  so  far  as  it  bears  that  the  said 
William  M'Vitie  was  served  personally  with  a  copy  of  the  said 
complaint ;  whereas,  in  point  of  fact,  the  said  William  M'Vitie 
was  not  of  the  date  thereof  in  this  country,  but  was  in  the  city 
of  Newcastle  in  England."  Now,  it  was  a  sufficient  answer  to 
say^  that  the  execution  of  citation  is  not  illegal  on  the  face 
of  it.  I  never  heard  it  doubted  that  a  reduction-improbation 
was  the  only  competent  process  in  which  to  challenge  the  offi- 


cer's execution.  I  do  not  say  that,  in  a  case  such  as  this,  the 
officer  should  be  called ;  but,  on  the  whole,  1  agree  with  the 
Lord  Ordinary. 

Lord  Medwyn — I  concur  with  the  opinions  expressed. 

Lord  Justice-  Clerk. — I  don't  decide  this  case  on  the  ground, 
either  that  the  defender  is  said  to  be  a  discounter  of  bills,  or 
that  for  eight  years  the  pursuer  has  delayed  to  bring  his  action, 
but  I  go  on  the  Statute  alone,  which,  to  my  mind,  does  not 
enact  or  require  that  the  execution  shall  bear  that  a  copy  of  the 
account  was  left  with  the  party.  It  is  a  different  case  altogether 
ftom  those  arising  under  the  10th  Geo.  IV.  On  the  whole,  I 
agree  with  the  Lord  Ordinary,  and  with  the  reasons  he  has 
given. 

The  Court  unanimously  adhered^  with  additional  ex- 
penses. 

Lord  Ordinary t  Cuninghame.— ^ef.  Whigham,  Steele;  An- 
drew Ferguson,  S.S.C.,  Agent. — Alt.  Thomson,  Fordyce;  W. 
Kessock,  S.S.C,  Agent T.,  Clerk fJ-I^-W] 


23d  June  1838. 
First  Divisiom.— -(G.D.F.) 

No.  247. — James  Crawfobd,  Petiiionery  v.  Mathtw 
M*Kerbow,  Respondent^  Competing  Trustees  on  the 
Sequestrated  Estate  of  David  KirkUmd, 

Bankrupt — Sequestration — Trustee,  Election  of — Evidence — 
Loan — Debt — A  bankrupt  granted  a  mandate  to  an  agent  to 
oppbf  for  tequettration^  and  in  the  mandate  ke  stated  that  Ats 
fatker-in-law.  A.,  was  ki$  creditor  to  tke  extent  o/*  £  160.  Tke 
fatker 'in-law  concurred  in  tke  petition,  and  sequestration  was 
dubf  awarded.  At  tke  election  for  trustee,  A.  gave  in  his 
affidavit,  stating  tkat  kis  debt  was  due  on  a  bill  for  XI 00,  and 
tkat  tke  balance  coiuisted  of  a  loan,  and  ke  claimed  to  be  em- 
titled  to  vote,  but  ke  produced  no  grounds  of  debt — Held^  n  a 
competition  for  tke  office  of  trustee,  tkat  A,  kad  no  title  to 
vote,  in  respect  tkat  ke  kad  not  complied  witk  tke  sanctions  of  the 
Statute,  wkick  required  production  of  tke  grounds  of  debt  at 
tke  election;  and  Opinion  of  tke  Court,  in  regard  to  tke  bank- 
rupt kaving  stated  in  the  mandate  tkat  ke  was  due  his  father-itt- 
law  £160,  tkat  tkougk  tkis  migkt  afford  prima  fade  evidenre 
for  tke  awarding  of  sequestration,  in  wkick  ail  might  be  in- 
terested, yet  if  tkat  prima  fiicie  evidence  were  mnmpported 
afterwards  by  autkentic  evidence  of  constitution,  this  cirnm- 
stance  of  itself  was  not  a  sufficient  acknowledgment  or  grtmud 
of  debt,  eitker  of  tke  bill  debt  or  of  tke  alleged  loan,  ok  which 
a  party  could  competently  vote  in  tke  election  of  trustee. 

The  bankrupt  granted  a  mandate  to  an  agent  to  ap- 
ply for  sequestration,  and,  in  the  mandate,  he  staled 
himself  as  being  debtor  in  a  sum  of  £160  to  Wood, 
his  father-in-law.  Sequestration  was  duly  -awarded 
against  Kirkland,  on  a  petition  for  sequestration,  in 
which  Wood,  the  father-in-law,  was  concurring  cre- 
ditor to  the  extent  of  the  sum  in  the  mandate.  At  the 
statutory  election,  Crawford  was  elected  trustee  in  op- 
position to  M'Kerrow.  In  a  competition  for  tke  office 
of  trustee  between  Crawford  and  M'Kerrow,  it  was  ob- 
jected before  the  Lord  Ordinary  on  the  bills,  durii^ 
vacation,  that  Wood  did  not,  at  the  election,  produce 
his  grounds  of  debt,  in  terms  of  the  Statute,  along  with 
his  oath  of  verity.  In  his  affidavit,  Wood  stated  that 
£100  of  the  debt  was  constituted  by  bill,  dated  ^d 
April  1836,  payable  at  three  days,  and  that  the  ba- 
lance of  £60  consisted  of  cash  lent  to  the  bankrupt  on 
25th  July  1836. 

The  Lord  Ordinary  (Mackenzie),  during  vacatii>D, 
sustained 

"  the  objections  for  Mathew  M'Kerrow  to  the  vote  of  Haf^ 
Wood,  in  respect  no  voucher  was  produced  of  the  grounds  oi 
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debt ;  and  further,  in  regard  to  the  £60  being  part  thereof,  it 
was  alleged  to  be  provable  by  the  oath  of  the  bankrupt,  his 
son-in-law  ;*'  "  Finds  the  result  to  be,  that  no  creditor  having 
good  right  to  vote,  voted  for  the  said  James  Crawford,  and 
that  the  creditors  having  good  right  to  vote,  voted  for  the  said 
Mathew  M'Kerrow ;" 

and  in  regard  to  a  personal  objection  urged  against 
M'Kerrow,  his  Lordship  granted  letters  of  incident  dili- 
gence to  recover  certain  documents. 

Crawford  reclaimed,  pleading,  that  the  vote  of 
Wood  ought  to  have  been  sustained,  in  respect  that 
the  petition  for  sequestration  had  been  obtained  with 
his  concurrence  as  a  creditor  to  the  extent  of  £160. 
If  disallowed,  it  would  be  tantamount  to  holding  that 
the  sequestration  had  been  improperly  awarded.  Be- 
sides, the  bankrupt,  by  his  mandate,  acknowledged, 
under  his  own  hand,  that  he  was  due  Wood  £100  by 
bill,  and  £60  on  loan,  so  that  there  was  sufficient  evi- 
dence of  the  whole  debt,  both  to  validate  the  petition 
for  sequestration  and  the  vote  of  Wood  at  the  election 
of  trustee. 

Anstoeredr^Thoi  by  the  Bankrupt  Statute,  it  was 
not  necessary  to  produce  the  vouchers  of  debt,  but  that 
it  was  so  at  the  election  of  trustee.  It  might  be  for 
the  interest  of  the  whole  creditors  that  sequestration 
should  be  awarded,  so  that  they  might  never  come 
forward  to  oppose  the  application ;  but  it  was  essen- 
tially necessary,  in  the  election  and  scrutiny,  to  pro- 
duce the  documents  of  debt,  in  order  to  ascertain  their 
validity.  The  present  was  no  legal  ground  of  debt, 
and  not  even  in  the  sense  of  the  Statute.  The  bill 
had  not  been  produced ;  and  the  money  lent  was  now 
attempted  to  be  constituted  as  a  debt  in  an  irrelevant 
manner.  Supposing  it  were  an  acknowledgment,  the 
grounds  of  debt,  by  which  resting-owing  is  consti- 
tuted, must  be  produced.  If  the  present  were  sustain- 
ed as  an  acknowledgment!  any  bimkrupt  adopting  this 
method,  had  it  entirely  in  his  power  to  procure  any 
one's  election  as  trustee,  and  so  prejudice  the  interest 
of  the  whole  creditors.  Besides,  as  to  the  £60,  the 
application  for  sequestration,  so  far  as  founded  on  it, 
could  not  be  regarded  in  this  question,  as  the  peti- 
tion was  said  to  be  on  a  bill  for  £100,  and  for  £60 ; 
besides,  the  requirement  of  the  Statute  was  satisfied, 
by  presenting  an  application  on  the  debt  of  the  amount 
required  by  the  Statute.  In  this  way  the  £60  could 
not  be  taken  into  view. 

Lord  CoreJunue, — I  agree  with  the  interlocutor.  As  to  the  debt 
by  bill,  there  can  be  no  doubt,  because  the  voucher  has  not  been 
produced  even  now.  Now,  in  die  application  for  sequestration, 
it  may  be  the  interest  of  all  the  creditors  to  have  sequestration 
awarded,  and  so  they  may  not  object  to  the  concurring  creditors 
in  the  application ;  but  in  the  elecdon  of  trustee,  the  matter  is 
different ;  and  there  is  no  analogy  from  that,  where  vouchers 
are  not  produced  to  the  election  of  trustee,  where  the  Statute 
requires  such  production.  You  require  to  produce  the  vouchers 
at  the  election ;  for  though  prima  facie  evidence  of  being  a  ere* 
ditor  to  the  extent  required  may  do  to  concur  in  a  petition  for 
sequestration,  it  will  not  do  in  the  election ;  for  you  cannot  after- 
wards  cut  down  the  effect  of  prima  facie  evidence,  if  allowed  in 
the  election  for  trustee.  The  Statute  is  absolute  in  this  respect, 
that  where  there  is  a  ground  of  debt  it  must  be  produced,  and 
here  that  sanction  has  not  been  complied  with.  As  to  the 
alleged  loan,  it  is  dear  to  me  that  the  Statute  meant  to  exclude 
such  an  acknowledgment  as  has  been  here  pleaded  on.  This  is 
not  the  case  of  a  debt  on  open  account,  which  affords  prima 
facie  evidence,  and  may  be  confirmed  by  the  books  or  oath  of 


the  debtor ;  and  if  the  voucher  on  open  account  is  not  produced, 
the  party  cannot  vote.  This  stands  in  a  very  different  situation, 
for  there  is  no  evidence  of  the  ground  of  debt,  and  it  is  not  such 
an  acknowledgment  as  is  sufficient  at  all.  The  alleged  debt  by 
bill  was  sufficient  in  the  application  for  sequestration,  without 
taking  into  account  the  supposed  loan.  It  cannot  be  proved  by 
parole.  It  may  be  by  writ :  but  none  has  been  produced ;  so  we 
have  only  the  party's  oath  of  verity,  and  no  prima  facie  evidence 
of  the  constitution  of  the  debt  at  all.  I  see  very  great  danger  if 
we  are  to  sustain  the  vote  of  this  party  on  such  a  document  It 
would  just  lead  to  this,  that  a  bankrupt  would  have  it  in  his 
power  to  appoint  any  one  to  be  trustee,  to  the  great  injury  of 
the  body  of  creditors. 

Lord  Mackenzie. — I  adhere  to  my  opinion. 

Lord  President, — I  concur. 

Lord  Gillies  absent. 

The  Court  accordingly  adhered^  and  refused  to  sus- 
tain the  vote  of  Hugh  Wood. 

Lord  Ordinary,  Mackenzie Act.  P.  Robertson ;  Fisher  and 

Duncan,  S.S.C.,  Agents Alt,  D.  McNeil),  Tait;  Tait  and 

Crichton,  W.8.,  Agents B,  C/«rA—fG. D.F.J 


23d  June  1838. 
First  Division. — (G.D.F.) 

No.  248. — Alexander  Dick,  Junior,  Suspender,  v. 
William  Bai&d,  Charger. 

Payment,  Indefinite — Bill  of  Exchange — Presumption — TTie 
holder  of  a  hiU  of  exchange,  when  dishonoured,  received  from 
A,,  the  accepter,  in  part  payment  of  a  previous  hill,  another 
one  of  a  less  amount,  accepted  by  him  A,,  and  drawn  by  his 
brother  B.  The  second  biU  being  dishonoured,  the  holder 
used  an  arrestment  to  attach  certain  funds  due  to  B.,  and 
thereafter  a  payment  was  made  to  account  by  the  arrestee — 
Opinion  of  the  Court,  that  the  holder  was  entitled  to  impute 
the  payment  made  to  account,  to  the  first  bill,  as  being  leasi 
secured,  in  remect  there  was  no  evidence  of  any  agreement^  as 
was  alleged,  that  the  sum  to  be  recovered  under  the  arrestment 
was,  as  an  indefinite  payment,  to  be  imputed  in  such  a  way  as 
to  free  B. — Bill  of  suspension  of  a  charge  against  B,  for  the 
value  of  the  second  biU,  accordingly  refused,  with  expenses. 

The  drawer  of  a  bill  for  £75,  of  which  David  Dick, 
the  suspender's  brother,  was  accepter,  indorsed  it  to  the 
charger.  It  was  protested  for  non-payment,  and  the 
accepter  having  been  duly  charged  on  6th  August 
1836,  he  made  an  arrangement  with  the  charger,  in 
virtue  of  which  there  was  delivered  to  him,  to  account 
of  the  £75  bill,  a  bill  drawn  by  the  suspender  upon, 
and  accepted  by,  David  Dick  for  £30,  payable  at  three 
months.  This  bill  having  been  dishonoured,  a  charge 
was  given  to  both  brothers  in  July  1837.  Thereafter 
the  suspender,  according  to  the  statement  in  the  bill, 
went  to  the  agent  of  the  charger  and  stated  to  him,  that 
if  he  would  use  an  arrestment  on  the  horning  obtained 
on  the  bill  for  £30,  for  his  (the  suspender's)  relief,  he 
would  inform  him  of  a  fund  of  £40  due  to  his  brother 
David.  This,  it  was  stated,  was  accordingly  agreed 
to,  and  the  charger  used  an  arrestment  in  the  hands  of 
one  Alston,  who  was  said  to  be  due  David  £40  for 
hay.  But  the  charger  denied  that  the  arrestment  was 
used  on  any  agreement  of  that  nature.  The  charger 
further  used  a  second  arrestment  in  the  hands  of  Alston, 
on  the  diligence  obtained  on  the  bill  for  £75,  having 
been  informed  that  both  the  suspender  and  his  brother 
had  had  some  transactions  subsequent  to  the  charge 
on  the  bill  for  £30.  Alston,  on  the  solicitation  of 
David  Dick,  paid  the  charger  the  sum  of  £10  on  22d 
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December  1837 ;  and  on  the  30th  December,  David 
Dick  addressed  the  following  letter  to  Alston,  autho- 
rising him  to  pay  the  charger : 

"  Mr  Arthur  Alston,  Glasgow, — Sir,  You  will  please  pay 
Mr  William  Baird,  grain-inerchant,  Glasgow,  the  amount  due 
me  for  hay  delivered  to  you,  as  sperified  in  the  documents  here 
produced,  I  having  transferred  the  same  to  him  to  receive  pay- 
ment, and  whose  receipt  will  be  binding  on.  Sir,  your  most 
obedient  servant."  (Signed)        •*  David  Dick." 

The  account  annexed  to  this  order  was  for  payment 
of  1 057  stones  of  hay,  at  76s.  per  hundred  stones,  amount- 
ing to  £40.  It  turned  out,  according  to  the  charger's 
statement  (which  was  not  admitted),  that  in  an  action 
brought  by  him  for  payment  of  this  account,  Alston, 
instead  of  being  due  any  thing,  was  a  creditor  of  David 
Dick  for  £1.  16.  7.  The  suspender  having  failed  to 
pay  under  the  charge,  he  was  imprisoned  on  a  caption 
in  February  1838,  when  he  paid  £5,  and  having  pro- 
mised to  pay  the  balance  he  was  liberated.  Thereafter, 
on  being  a  second  time  apprehended,  he  produced  a 
sist  in  a  first  bill  of  suspension,  which  was  thereafter 
refused  for  want  of  caution.  A  second  bill  of  suspen- 
sion was  then  presented,  with  an  offer  of  consignation, 
on  the  following  reason :  The  charger  having,  through 
his  accredited  agent,  agreed  to  use  diligence  against 
the  estate  of  the  principal  debtor  in  the  bill  charged  on, 
for  the  complainer's  behoof  and  relief,  is  bound  to  make 
the  said  estate  attached,  available  towards  satisfaction 
of  the  debt  charged  on,  and  is  not  entitled  to  impute 
the  proceeds  of  that  estate  to  any  other  debt  or  claim 
he  may  have  against  the  common  debtor. 

It  was  maintained  that  the  £30  bill  being  a  security 
pro  tanto  of  the  £75,  any  payment  out  of  the  fund  ar- 
rested was  prima  instantia  imputable  to  the  bill  for 
£30,  and  that  an  agreement  had  been  entered  into,  by 
which  the  fund  was  to  be  arrested  for  the  suspender's 
benefit,  was  evidenced  by  the  fact  that  the  arrestment 
was  used  on  the  £30  bill,  and  not  on  the  other.  Even 
idthough  there  had  been  no  special  agreement  between 
the  complainer  and  the  charger's  agent,  the  arrestment 
of  the  principal  debtor's  estate,  and  subsequent  order  of 
payment  by  David  Dick,  amounted  to  a  special  appro- 
priation of  the  funds  arrested  as  a  fund  for  payment  of 
the  bill  charged  on ;  and  it  was  incompetent  and  illegal 
for  the  charger  to  impute  the  funds  arrested  to  any 
other  claim.  At  any  rate,  the  arrestment  of  the  prin- 
cipal debtor's  funds  constituted  a  security  for  the  pay- 
ment of  the  debt  charged  for,  which  the  charger  was 
not  entitled  to  apply  to  any  other.  Either,  then,  the 
proceeds  of  the  arrested  property  must  be  held  as  having 
been  applied  in  extinction  of  the  debt  charged  on,  or 
the  charger  must  be  held  as  having  released  the  com- 
plainer, by  parting  with  a  security  for  the  debt  which 
he  held  over  the  estate  of  the  principal  debtor  in  the 
bill. 

The  charger  answered — That  the  whole  reasons  of 
the  suspender  proceeded  on  the  fallacy  of  assuming 
that  the  suspender  was  cautioner  for  the  bill  of  £30, 
when  in  fact  he  was  a  joint  obligant  ex  facte  of  the  bill : 
there  being  no  agreement,  and  no  evidence  of  any  such 
understanding,  that  the  suspender  and  not  the  charger 
was  to  benefit  by  the  arrestment  in  Alston's  hands,  he 
(the  charger)  was  entitled  to  impute  any  payment  by 
the  arrestee  to  the  bill  least  secured.     Further,  the 


order  by  David  Dick  to  Alston  to  pay,  was  not  such 
that  it  could  be  construed  to  appropriate,  even  if  the 
debtor  had  a  right  to  do  so,  any  payment  by  Abton 
towards  payment  of  the  bill  for  £30  alone.  Besides, 
the  £10  had  been  received,  not  in  virtue  of  the  dili- 
gence, but  in  consequence  of  a  private  order  to  Aktoo 
by  David  Dick.  It  was  a  general  payment,  and  be, 
the  charger,  was  entitled  to  place  it  to  the  credit  of 
either  of  the  bills  he  chose. 


«< 


19/A  April  1838. — Tbe  Lord  Ordinary  having  considered 
this  bill  and  answers,  with  tbe  former  bill  and  answers,  and  |iro- 
ductions.  Refuses  the  bill ;  finds  the  complainer  liable  in  ex- 
penses ;  and  remits  to  tbe  auditor  to  tax  tbe  account  thereof,  and 
to  report. 

'*  Note, — The  Lord  Ordinary  is  satisfied  with  the  argument 
in  tbe  answers.  In  a  question  with  tbe  charger,  David  Dick 
and  his  brother  the  suspender  are  not  to  be  held  as  principal 
and  cautioner,  but  as  joint  obligants.  Although  the  charger 
used  arrestments  upon  the  bill  charged  on  for  £30,  that  was  do 
reason  why  he  should  not  apply  tbe  sums  recovered  by  virtus 
of  those  arrestments,  in  payment  of  another  bill  accepted  by  the 
common  debtor,  being  the  debt  least  secured.  It  does  not  ap- 
pear that  he  did  recover  anything  by  his  forthcoming,  a  claioi 
of  compensation  being  set  up  by  the  arrestee ;  but  that  is  a 
matter  of  no  consequence  in  this  question.  The  wbole  argu- 
ment of  the  suspender  proceeds  on  the  assumption,  which  u 
unfounded,  that  tbe  charger  herv  was  bound  to  observe  the  rules 
laid  down  as  applicable  to  a  creditor  who  has  a  principal  debtor 
and  cautioner  bound  to  him." 

The  suspender  reclaimed.     At  advising. 

Lord  President. ^-T\k\%  is  just  the  case  of  an  indefinite  pay- 
ment, which  may  be  placed  to  the  credit  of  the  debt  least  se- 
cured. 

Lord  Mackenzie, — If  I  had  seen  any  evidence  that  the  sus- 
pender was  to  get  the  benefit  of  Baird*s  arrestment  in  Alston's 
hands,  the  question  might  have  been  very  different ;  but  we 
have  nothing  in  support  of  the  averment  of  such  an  and«^tand- 
ing,  except  the  inference  which  the  suspender  sajrs  is  to  be 
drawn  from  the  fact,  that  as  the  arrestment  was  used  on  tbe  £80 
bill,  ergo  he  was  to  get  tbe  benefit  of  the  arrestment.  This 
amounts  to  nothing;  and  are  we  to  go  to  parole  to  prove  this  ?  It 
is  just  the  common  case  of  a  party  holding  two  bills  by  tbe  same 
obligants,  applying  a  general  payment  of  £10  to  the  bill  which 
is  thought  least  secured.  He  is  entitled  to  impute  it  in  this  case 
to  the  £15,  though  the  arrestment  proceeding  on  it  was  used 
posterior  to  the  arrestment  on  the  £30  bill.  I  am  therefore  £s 
adhering,  for  I  see  no  evidence  of  any  agreement. 

Lord  Corehouse, — I  have  already  stated  my  grounds  in  the 
note  to  the  interlocutor,  and  they  are  very  much  the  same  as 
those  expressed  by  your  Lordships.  If  the  agreement  be  pot 
out  of  the  question,  which  it  must,  there  being  no  intelligible 
averment  in  regard  to  it,  and  no  proof,  is  the  charger  not  eB> 
titled  to  apply  the  £10  to  either  bill  which  he  chooses,  as  being 
an  indefinite  payment  ?  and  how  is  it  possible  for  the  sospeo- 
der  to  suppose  that  he  is  entided  to  an  assignation  ?  I  am  quite 
clear. 

The  Court  accordingly  adhered^  with  additional  ex- 
penses. 

Lord  Ordinary,  Corehouse Act.  D.  M'Neill,  James  As- 

derson;   Fisher  and  Duncan,  S.S.C.,  Agents AU.   Dean  ot 

Faculty  (Hope),  Paterson;  John  Cullen,  W.S.,   Ageni B., 

C/erik.— [G.D.F.J 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 
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23d  June  IQBS. 

Second  Diviston (J.D.M.) 

No.  249. — George  H.  Foster  and  Others,  Direc- 
tors of  the  South  Metropolitan  Gas  Company <t  Pur^ 
suers,  V.  The  Marquis  o/"  Lothian  and  John  Wil- 
liamson, Defenders* 

Expenses — Jury  Trial — Precog^nition — Expemet  of  a  prtcogni* 
tionfor  a  jury  trial  allowed,  though  the  wUneseee  who  were  cited 
were  not  called, 

(Sequel  of  case  reported  supruy  p.  466.) 
Ad  objection  was  stated  by  the  pursuers  to  the  ex- 
pense of  certain  precognitions,  which  the  auditor  had 
allowed  to  Williamson,  in  taxing  the  amount  of  ex- 
penses in  which  the  pursuers  had  been  found  liable,  in 
respect  that  though  he  had  cited  witnesses,  he  had  csdled 
none. 

Answered — If  the  verdict  of  the  jury  had  freed  the 
Marquis  of  Lothian,  it  would  have  fallen  on  Williamson 
to  have  proved  by  the  witnesses,  that  circumstances  oc- 
curred which  prevented  the  coal  being  raised  at  a  re- 
munerating price.  Williamson,  in  preparing  his  case, 
Jiad  no  communication  with  Lord  Lothian. 

Lord  Justice  *  Clerk, — An  apparent  difficulty  arises  from  the 
course  taken  by  the  pursuers,  instead  of  relying  on  the  Marquis 
as  the  party  liable  to  them  in  damages  for  the  alleged  breach  of 
contract,  calling  Williamson  also.  Williamson  was  entitled  to 
prepare  bis  case  in  defence,  in  a  fair  and  bona  fide  manner.  As 
to  tbe  circumstances  which  prevented  the  coal  being  raised  at  a 
remunerating  price  (viz.,  a  dislocation  of  the  seam),  even  if 
tbe  Marquis  had  succeeded  in  obtaining  a  verdict,  Williamson 
would  have  been  entitled  to  have  proved  that  branch  of  the 
case.     I  think  Williamson  was  put  in  a  situation  of  great  peril. 

Their  Lordships  repelled  the  objection. 

Act,  Monteath Alt,  A.  Wood [J.D.M.J 


23d  June  1838. 

Second  Division (J.D.M.) 

No.  250. — John  Miller,  Nominal  Pursuer  and  Raiser^ 
V.  John  Ure  and  Others,  Defenders, 

Miiltiplcpoinding  —  Competency  —  Preliminary  Objections  — 
Double  Distress — Jurisdiction — Process — Execution — A.  S., 
r2th  November  1825,  §  58— Lis  Alibi  Pendens— fl«W  no 
objection  to  the  competency  of  a  process  of  multiplepoinding, 
that  the  nominal  raiser  avers^  when  it  is  brought,  that  he  has 
no  funds  in  his  hands  :  this  only  raising  a  question  when  a  con- 
descendence of  the  fund  in  medio  comes  to  be  lodged. 

Objections  in  limine  to  a  process  of  multiplepoinding,  Ist,  That 
there  was  no  double  distress,  in  respect  there  was  no  double 
diligence,  2dly,  That  foreigners  were  ineffectually  called  in 
the  summons,  in  respect  of' no  arrestments  jurisdictionis  fun- 
dandse  causa.  3dly,  In  respect  the  execution  of  the  summons 
did  not  mention  the  name  of  the  real  raiser,  ithly.  In  respect 
of  lis  alibi  pendens ;  and,  5thly,  In  respect  certain  parties 
called  €u  representatives  of  a  deceased  were  not  so,  repelled. 

This  was  an  action  of  multiplepoinding :  Ure  being 
the  real  raiser  and  Miller  the  nominal  pursuer. 

Ure  was  engaged  with  Miller  in  various  copartneries, 
along  with  other  persons,  all  of  which  terminated  in 
1815.  Miller,  along  with  some  of  the  other  partners, 
then  formed  new  companies,  which  continued  till  1818. 
These  new  companies  undertook  to  wind  up  the  affairs 
of  the  old  companies;  and  Miller,  as  the  surviving 
partner  resident  in  this  country,  intromitted  with  funds 
in  which  Ure,  as  a  partner  of  the  old  companies,  had 
an  interest     At  one  time  a  partial  settlement  took 


place  between  Miller  and  Ure,  in  terras  of  an  award  in 
a  submission,  so  as  to  equalize  the  state  of  their  ac« 
counts  as  at  that  time ;  but  no  final  adjustment  of  the 
accounts  upon  the  subsequent  intromissions,  and  the 
shares  of  the  other  partners,  ever  took  place.  The  pre- 
sent multiplepoinding  was  brought,  that  the  other  part- 
ners, or  their  representatives,  who  had  an  interest  in 
the  funds,  might  be  brought  into  the  field,  and  all 
questions  among  them  determined. 

To  the  summons  objections  were  put  in,  generally 
to  the  competency  of  the  action,  that  the  nominal  raiser 
did  not  admit  that  he  had  funds  in  his  hands ;  and  re- 
ference was  made  to  the  case  of  Ronaldson,  llth  De- 
cember 1834.  It  was  further  objected — 1.  That  there 
was  no  double  distress,  no  diligence  having  been  used 
to  attach  the  property :  2.  That  the  other  partners  or 
their  representatives  had  not  been  effectually  called, 
because  all  or  some  of  them  were  not  resident  in  this 
country,  and  no  arrestments  jurisdictionis  fundanda 
caitsa  had  been  used :  3.  That  the  summons  had  not 
been  validly  brought  into  Court,  because  the  execution 
did  not  mention  the  name  of  the  real  raiser ;  and  in  sup- 
port of  this»  reference  was  made  to  the  Act  of  Sederunt, 
12th  November  1825,  §  58:  4.  That  there  was  lis 
alibi  pendens,  in  respect  of  a  process  of  count  and 
reckoning  at  the  instance  of  the  representatives  of  one 
of  the  partners,  named  M*Leod;  and,  5.  That  the 
parties  called  as  M'Leod's  representatives  were  not  so. 

In  answer  to  these  objections  it  was  maintained^  as 
to  the  competency  of  the  action,  that  the  real  raiser  hav- 
ing no  funds  in  his  hands  was  no  objection :  that  only 
raising  a  question  when  it  became  necessary  that  a  con- 
descendence of  the  fund  in  medio  should  be  lodged,  as 
was  decided  particularly  in  the  case  of  Crombie  «. 
Christian's  Trustees,  13th  May  1830.  In  regard  to  the 
others,  1st,  That  it  was  not  necessary  there  should  be 
double  diligence ;  it  was  sufficient  if  there  were  double 
claims  arising  against  the  same  fund,~^and  reference 
was  made  to  the  cases  of  Scott  v,  Drysdale,  22d  May 
1827 ;  S.  and  D.,  V.  p.  689.  Macintyre's  Trustees  v. 
Belsli,  21  St  May  1829';  S.  and  D.  VIL  p.  636.  Mac- 
dougall's  Trustees  v.  Macdougall,  9th  July  1830;  S. 
and  D.  VIII.  p.  1036.  Cumming  v.  Hay,  28th  Febru- 
ary 1834;  S.  and  D.  XIL  p.  508;  Scot.  Jur.,  VL  p. 
295.  Christie  v.  Allan's  Creditors,  27th  June  1835 ; 
S.  and  D.  XIIL  p.  998 ;  Scot  Jur.,  VIL  p.  458.  2dly, 
That  it  has  been  long  ago  settled,  that  the  process 
of  multiplepoinding  supersedes  the  necessity  of  an 
arrestment  jurisdictionis  fundandae  causa,  the  parties 
being  called  on  not  to  pay,  but  to  receive,  and  the  fund 
in  medio  being  in  the  hands  of  the  Court.  Sdfy,  The 
intimation  (for  which  there  is  no  specific  form  provided) 
was  given  in  the  usual  way ;  the  object  being  merely 
to  make  the  party  aware  of  the  fact  of  the  multiple- 
poinding, that  he  may  look  after  his  own  interests  in 
it.  There  is  no  technical  rule  on  the  subject,  by  breach 
of  which  the  process  shall  be  held  nullified.  The  ob- 
jector knew  perfectly  well  who  was  the  real  raiser*  If 
he  had  had  a  serious  doubt  on  that  subject,  he  could 
at  once  have  informed  himself  by  applying  to  the  agents. 
But  he  had  no  doubt,  nor  any  room  for  doubt ;  and 
his  alleged  ignorance  is  a  mere  pretence.  4thfy,  Lis 
alibi  pendens  forms  an  additional  reason  for  raising 
the  process  of  multiplepoinding ;  and,  Stlify,  That  this 
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was  an  objection  which  might  be  raised  in  extricating 
the  merits  of  the  cause,  but  could  not  be  assumed  tit 
iimine, 

"  12M  May  1838 The  Lord  Ordinary  having  considered 

the  objections  to  the  competency  and  regularity  of  this  process 
of  roultiplepmnding,  with  the  answers,  and  heard  parties*  pro- 
curators thereon,  and  having  made  avizandum ;  and  being  of 
opinion  that  the  objections  ought  to  be  repelled,  and  an  order 
made  for  proceeding  in  the  cause,  appoints  the  cause  to  be  en- 
rolled, in  order  that  an  interlocutor  may  be  pronounced  repelling 
the  said  objections,  and  that  the  objector  may  be  called  upon  to 
declare  whether  he  acquiesces  in  that  interlocutor  or  not ;  and 
the  matter  of  expenses  may  be  dealt  with  accordingly. 

"  Note. — Though  this  case  was  argued  before  the  Lord  Or- 
dinary at  great  length,  the  points  are  stated  with  sufficient  dis- 
linctness  in  the  oljeetions  and  answers. 

"  1«/,  The  general  objection  to  the  competency  of  the  multi- 
plepoinding  is,  that  the  nominal  raiser  does  not  admit  that  he 
has  any  funds  in  his  hands.  It  is  very  clear  that  in  the  abstract 
this  will  not  do :  it  is  matter  of  every  day's  occurrence,  that 
such  processes  are  raised  in  the  names  of  persons,  who,  when 
they  come  into  Court,  say  that  they  have  no  funds.  But  this 
is  no  objection  to  the  competency  of  the  process.  It  only  raises 
a  question,  when  it  becomes  necessary  that  a  condescendence  of 
the  fund  in  medio  shall  be  lodged.  This  has  often  been  decided, 
and  was  so  particularly  in  the  case  of  Crombie  v.  Christian's 
trustees,  13th  May  1830.  The  case  of  Ronaldson,  &c.  11th 
December  1834,  referred  to  by  the  objector,  is  totally  different, 
and  has  no  tendency  to  prove  the  point  which  he  must  main- 
tain. The  attempt  there  was  to  change  the  character  and  title 
of  possession,  by  which  the  funds  or  estate  referred  to,  had 
come  into  the  bands  of  the  nominal  raisers ;  and  it  was  on  this 
ground  expressly  that  Lord  Corehouse  in  his  note  put  the  whole 
judgment. 

"  The  case  raised  by  the  present  summons  is  in  reality  very 
simple,  though  the  objector  perplexes  it  by  his  manner  of  stat- 
ing the  various  transactions  in  which  it  originates.  The  sub- 
stance is  merely  this :  That  the  real  raiser,  Ure,  was  engaged 
with  the  nominal  raiser.  Miller,  in  various  copartneries,  along 
with  other  persons,  all  of  which  terminated  in  1815;  that 
Miller,  along  with  some  of  the  other  partners,  then  formed  new 
companies,  which  continued  till  1818;  that  these  new  com- 
panies undertook  to  wind  up  the  affairs  of  the  old  companies ; 
and  that  Miller,  as  the  surviving  partner  resident  in  this  country, 
intromitted  with  funds  in  which  Ure,  as  a  partner  of  the  old 
•  companies,  had  an  interest;  that  at  one  time  a  partial  settle- 
ment took  place  between  Miller  and  Ure,  so  as  to  equalize  the 
state  of  their  accounts  as  at  that  time ;  but  that  no  final  adjust- 
ment of  the  accounts,  upon  the  subsequent  intromissions,  and 
the  shares  of  the  other  partners,  has  ever  taken  place  ;  and  that, 
as  the  other  partners,  or  their  representatives,  must  have  an  in- 
terest in  any  funds  which  may  be  held  by  Miller,  so  that  all 
.  these  parties  must  be  in  the  field  in  any  process  for  adjusting  the 
accounts,  the  multiplepoinding  is  the  proper  form  of  process  for 
trying  all  questions  among  them.  What  is  this  but  the  common 
case  of  a  Assolved  company,  where  one  partner  is  said  to  have 
intromitted  with  the  funds,  and  a  multiplepoinding  is  brought 
in  order  to  determine  the  rights  of  all  the  parties  ?  It  may  turn 
out  that  the  nominal  raiser  has  not  intromitted,  or  that  he  has 
claims  which  will  extinguish  his  intromissions.  But  the  pos- 
.  sibility  of  this  will  not  render  the  action  incompetent.  No 
doubt  Ure  might  have  raised  a  count  and  reckoning.  But  then 
the  objector  would  immediately  have,  stated  that  all  parties  in- 
terested were  not  called.  He  might  have  raised  a  multiple- 
poinding. But  denying  that  he  has  funds,  and  if  desirous  of 
avoiding  the  accounting,  he  would  not  have  done  so ;  and  if 
Vre  had  attempted  to  call  the  other  parties  in  the  count  and 
reckoning,  the  objector  would  then,  no  doubt,  have  raised  his 
other  objection,  that  those  parties  are  not  resident  in  this 
country.  The  Lord  Ordinary  greatly  fears  that  this  is  at  the 
bottom  of  the  objections  so  keenly  insisted  in  to  the  competency 
of  the  multiplepoinding.  But  if  the  objector  himself,  supposing 
the  fact  to  be  that  he  has  funds,  could  have  rabed  a  multiplt:- 


poinding  effectually,  precisely  in  the  same  character  in  which  it 
is  here  raised,  it  must  be  equally  competent  for  Ure  to  ruse  it 
in  his  name,^  whether  he  admits  that  he  has  funds  or  not.  In 
fact,  the  objector's  theory  would  be  a  very  comfortable  one,  as 
it  would  render  it  impossible  to  call  him  to  account  in  any  court 
in  the  world. 

"  2d,  A  more  particular  objection  made  is,  that  there  is  no 
double  distress.  The  cases  referred  to  in  the  answers  establish 
that  it  is  not  neeessary  that  there  should  be  double  diligence. 
And  here  the  very  statement  of  the  objector  is,  that  there  are 
various  other  parties  who  must  have  an  interest  in  any  fuada 
which  may  be  in  his  hands,  for  which  Ure  requires  him  to  ac- 
count. It  is  just  the  same  case  with  that  of  a  multiplepoind- 
ing for  distributing  trust-funds  among  creditors  and  legatees, — in 
reality  for  distributing  partnership  funds  among  the  admitted 
partners. 

"  3</,  It  is  objected  that  the  other  partners,  or  their  repre- 
sentatives, are  not  effectually  called,  because  all  or  some  of  them 
are  not  resident  in  this  country,  and  there  are  no  arrestments 
jurisdictionia  Jundandte  causa.  But  it  has  been  long  ago  settled 
that  the  process  of  multiplepoinding  supersedes  the  necessity  of 
an  BTTesUnentjurisdieiumis/undandte  gratia.  Mansfield*  Ram- 
say, and  Company  o.  Smith,  Wright*  &c,  June  17,  1795,  Bell, 
II.  68. 

"  4tA,  The  objector  insists  that  the  summons  has  not  been 
validly  brought  into  Court,  because,  though  he  admits  that  a 
copy  was  served  upon  him,  the  execution  did  not  mention  the 
name  of  the  real  raiser ;  and,  in  support  of  this,  he  refers  to  the 
Act  of  Sederunt,  12th  November  1825,  §  58,  which,  in  ap- 
pointing the  summons  in  such  a  case  to  be  served,  supposes  it 
to  be  served  as  a  daim.  But  there  seems  to  be  no  foundation 
for  this  plea.  No  Act  of  Sederunt  requires  that  the  name  of 
the  real  raiser  shall  be  mentioned ;  and  the  objector  might  as 
well  say  that,  in  the  mere  service  of  the  summons,  the  whole 
nature  and  amount  of  the  real  raiser's  daim  must  be  conde^ 
scended  on.  In  reality,  the  Act  18^,  in  the  appointment  of 
service,  does  not  speak  of  the  summons  being  served  as  a  daim. 
It  is  only  when  objections  are  to  be  produced  at  the  calling, 
that  they  are  spoken  of  as  objections  to  the  summons  as  s 
claim.  The  summons  being  served,  is  held  to  be  as  a  claim 
by  all  or  any  of  the  parties  called  as  defenders.  This  matter 
is  particularly  regulated  by  the  latter  Act  of  11th  July  1828, 
§23.  See  Alexander's  Abridgement,  p.  310,  311,  and  Bur- 
ness's  Digest  of  the  Judicature  Act  and  this  Act  of  Sederunt, 
pp.  71,  72, — in  neither  of  which  is  a  word  to  be  found  gifio^ 
the  least  countenance  to  this  objection, — neither  is  there  aoj 
practice  for  it. 

"  5th,  There  is  an  objection  of  lis  alibi  pendens,  in  respect  of 
a  process  of  count  and  reckoning  at  the  instance  of  the  repre- 
sentatives of  M'Leod,  one  of  the  partners.  This  is  just  an  ad- 
ditional reason  for  raising  the  multiplepoinding. 

"  6th,  It  is  said  that  the  parties  called  as  M'Leod's  represes- 
tatives  are  not  so.  This  may  raise  a  question  in  extricatii^ 
the  merits ;  but  it  is  impossible  to  assume  it  ta  limine.  Thtj 
are  the  same  parties  who  insist  in  the  count  and  reckoning. 

**  The  Lord  Ordinary  sees  nothing  else  requiring  notice. 
Some  reference  was  made  in  the  debate  to  certain  proceedisgi 
in  the  Court  of  Common  Pleas  in  England,  in  a  case  of  War- 
ren, under  which  some  opinions  had  been  taken  as  evidence  d 
the  law  of  Scotlatid  in  regard  to  the  process  of  multiplepoiod- 
ing.  The  Lord  Ordinary  having  obtained  some  explanatico  d 
this  from  the  commissioner  who^took  the  depositions,  is  is- 
tisfied  that  it  has  no  application  to  the  present  question,  it 
any  rate,  this  Court  must  judge  on  its  own  views  of  the  law  et' 
Scothind." 

<*  ISth  May  1838 — The  Lord  Ordinary  haying  resumed  e» 
sideration  of  the  interlocutor  of  12th  May  current,  and  called 
the  cause,  repels  the  preliminary  objections ;  and  in  respect  tike 
objector  states  he  is  not  to  acquiesce  in  this  ju^ment,  fifii^ 
him  liable  in  expenses ;  allows  an  account  thereof  to  be  givn 
in,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax  ai^ 
report." 

A  reclaiming  note  was  presented  by  Miller.  On  ad- 
vising, 
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Lord  Medw^ — My  first  impreisioa  was,  that  the  purpose 
of  this  process  being  brought  by  Ure,  was  to  make  Miller  ac- 
count, and  therefore,  that  there  were  no  competing  claims ;  and 
this  I  thought  a  deviation  from  the  original  purpose  of  the  pro- 
cess of  multiplepoinding ;  but  the  case  now  stated  is  differ- 
ent, where  Miller  is  called  on  to  divide  funds.  It  is  said  that 
Ure  has  a  dsim  against  the  other  parties,  as  having  a  riding 
interest  on  their  shares.  This  certainly  makes  a  competition  of 
claims ;  and,  after  the  case  of  Crombie,  I  think  the  objection 
against  the  competency  ill  founded,  but  it  may  be  stated  after- 
wards. As  to  the  calling  of  foreign  parties  by  edictal  citation, 
1  do  not  think  the  case  of  Bfansfield,  Ramsay  and  Company 
settles  this  pmnt.  I  think  these  parties  were  not  properly 
called  here  {  and  while  I  am  satisfied  the  Lord  Ordinary  has  de- 
cided rightly  on  the  other  points,  I  am  not  satisfied  on  this. 
How  can  this  Court  make  parties  competitors  where  they  are 
not  properly  within  our  jurisdiction  ? 

Lord  GUnUe I  see  no  good  grounds  for  not  allowing  the 

process  to  come  into  Court,  and  authorise  us  at  once  to  throw 
out  this  process. 

Lord  JuBtieg'  Clerk, — I  can  see  no  grounds  for  turning  this 
process  out  of  Court  in  the  present  stage.  It  may  be  dismissed 
afterwards,  but  in  its  present  situation  it  must  be  sustained. 

Lord  Meadowhank  concurred. 

Their  Lordships  refused  the  reclalmlDg  note,  with 
additional  expenses. 

Lord  Ordinary^  Moncreiff. — Act.  for  nominal  raiser.  Dean  of 
Faculty  (Hope),  Penney;  John  Paterson,  S.S.C.,  Ageni, — 
Alt.  for  real  raiser.  More,  A.  M'Neill;  CampbeU  and  Mac- 
dowal],  S.S.C.,  ^^eiOs [J.D.M.J 


26^  June  1838. 
Fust  Division. — (G.D.F.) 

No.  251 . — John  Kirkp  atrick,  Pursuer yV.  ELiZABSTn 
Irvine  aiuf  Lord  William  l^ovQt,K%jher  Husband^ 
and  Christian  Charles  Irvine,  Defenders, 

Jurisdiction — Title  to  Pursue — Mid- Superiority — Process — A 
party  who  had  an  English  domicile,  hut  was  possessed  of  a 
mid-superiority  in  Scotland,  said  to  be  of  little  or  no  value, 
and,  besides,  defeasible^  and  who  had  ineurred  a  passive  re- 
presentation in  this  country,  was  called  as  a  defender  in  an 
action  in  relation  to  the  ancestor's  property  oa  a  personal  cita' 
tion,  given  before  a  forty  days*  residence  in  Scotland  had  been 
computed — Held  that  the  party  was  subject  lo  the  jurisdiction 
of  the  Scotch  Courts. 

Walter  Irvine,  the  father  of  the  defenders,  was  a 
native  of  Scotland,  but  daring  the  early  part  of  his  life, 
he  was  resident  in  the  West  Indies.  About  the  end 
of  last  century  he  came  to  England,  and  purchased  the 
estate  of  Luddington  in  Surrey,  where  he  remained 
till  his  death  in  1824.  Besides  his  estate  in  England, 
he  died  possessed  of  an  estate  in  the  county  of  Fife, 
leaving  three  daughters,  Elizabeth,  now  Lady  Douglas, 
Catherine,  who  deceased,  and  Christian  Charles.  The 
latter  daughter  was  born  at  Luddington  House  in  Sur- 
rey, where  she  has  all  her  lifetime  been  resident;  at  all 
events  she  had  never  been  resident  in  Scotland,  except 
on  a  visit  of  a  few  weeks  at  a  time  at  Grangemuir  in 
Fife,  the  house  of  her  sister  Lady  Douglas. 

In  1798  and  1800,  the  father,  Walter  Irvine,  made 
an  arrangement  with  his  sisters,  whereby  they  conveyed 
to  him,  by  assignations  executed  in  England,  their  in- 
terest in  the  succession  of  a  deceased  brother  Charles, 
who  had  died  domiciled  in  Scotland. 

Walter  Irvine  had  executed  certain  testamentary 
writings  in  England,  by  which  it  was  intended  that 
his  succession  should  be  regulated,  but  they  were  in- 


capable of  carrying  Scotch  heritage.  According  to 
these  deeds,  Ist^  his  whole  funds,  property,  and  estates 
were  conveyed  to  certain  trustees,  who  were  likewise 
appointed  executors;  2df  These  trustees  were  directed 
to  appropriate  or  convey  the  whole  of  his  heritable 
estate  in  Scotland  to  certain  other  trustees  named  in 
a  contract  of  marriage,  whicli  had  been  entered  into 
between  his  eldest  daughter,  Lady  William  Douglas, 
and  her  husband,  in  implement  of  a  covenant  or  obli- 
gation undertaken  by  Walter  Irvine  in  that  contract ; 
and,  3dy  Two  provisions  of  £36,000  each  were  di- 
rected to  be  held  by  the  trustees  for  behoof  of  the 
testator's  two  unmarried  daughters,  during  their  lives, 
and  thereafter  for  their  families;  4^  A  variety  of 
legacies  and  annuities  were  directed  to  be  paid ;  and, 
Ltuifyy  The  whole  residue  of  the  succession  was  di- 
rected to  be  held  by  the  trustees,  but  provisionally 
only,  for  the  benefit  of  the  testator's  daughters  or  their 
families. 

The  deeds  contained  an  injunction  on  his  heirs-at- 
law  to  assist  in  completing  the  title  of  the  trustees  to 
the  estates  in  ScoUand,  so  as  to  carry  the  will  into 
effect.  The  trustees,  in  pursuance  of  the  powers  con- 
tained in  the  will,  entered  into  an  arrangement,  with 
the  view  of  vesting  the  Scotch  estate  in  the  marriage- 
settlement  trustees.  The  substance  of  the  arrange- 
ment was,  that  Mr  Irvine's  daughters  should  complete  a 
formal  title  to  the  Scotch  estate  as  heiresses-portioners 
of  their  father,  and  then  convey  that  estate,  along  with 
Mr  Irvine's  trustees,  to  the  trustees  in  Lady  William 
Douglas's  marriage-contract,  to  be  held  by  tibese  trus- 
tees solely  upon  the  trusts,  and  for  the  uses  and  pur- 
poses specified  in  the  marriage -settlement.  The 
daughters  accordingly,  having  obtained  themselves 
served  and  retoured  in  special  (and  which  service  in- 
cluded a  general  service)  to  their  father,  expede  a 
Crown-charter  of  resignation,  and  were  infeft  thereon 
in  the  lands  of  Balhouffie,  Pitkerie  and  others,  to  the 
superiorities  of  which  their  father  had  only  a  personal 
right,  but  in  the  dominium  utiie  of  which  he  had  died 
infefU  Being  thus  vested  in  the  superiority  of  these 
lands,  the  ladies  afterwards  took  up  the  dominium  utiles 
by  granting  in  their  own  favour,  as  heiresses-portioners 
of  their  father,  a  precept  of  clare  constaiy  upon  which 
they  were  infeft ;  and  in  regard  to  the  lands  of  Burns- 
muir,  which  had  been  held  by  their  father  under  sub- 
jects-superior, they  completed  their  titles  to  them  by 
precepts  of  dare  constat  and  infeftment  from  the  sub- 
jects-superior. Thereafter,  the  ladies  executed,  in  May 
1826,  a  conveyance  of  the  estate  with  a  double  holding, 
in  favour  of  the  marriage  trustees  of  Lady  William 
Douglas;  and  upon  the  precept  in  the  conveyance, 
these  trustees  expede  a  base  infeftment. 

It  appeared  that  the  trustees  never  obtained  a  con- 
firmation of  their  title  from  the  superior,  so  that  the 
mid-superiority  of  the  whole  of  the  lands  remained 
feudally  vested  in  the  daughters  of  Walter  Irvine. 

The  pursuer,  who  was  the  only  child  of  Isabella,  one 
of  the  three  sisters  who  had  executed  the  assignations 
in  favour  of  their  brother  Walter  Irvine,  brought  this 
action  of  reduction-improbation  for  the  purpose  of  set- 
ting aside  the  deeds  of  assignation.  The  summons 
was  executed  personally  against  Lady  Douglas,  and 
likewise  personally  against  the  other  defender  Christian   ^ 
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Charles  Irvine,  on  13th  October  1837.  It  appeared 
that  Miss  Irvine  bad  only  arrived  from  England  at 
Grangemuir  in  Fife,  on  the  previous  9th  day  of  Sep- 
tember 1837;  consequently  she  had,  at  the  time  of 
personal  citation,  been  only  resident  in  this  country 
for  thirty-four  days  previous  to  the  raising  of  the  ac- 
tion. She  remained  in  Scotland  till  the  following  March. 

In  defence  to  this  action  Lady  Douglas  and  her 
sister  pleaded  no  process — (1.)  In  respect  that  they 
were  not  the  proper  representatives  of  their  father — 
(This  plea  was  disposed  of  stq^ra,  p.  302) ;  (2.)  On 
behalf  of  Christian  Charles  it  was  objected,  that  she 
was  not  amenable  to  the  jurisdiction  of  the  Scotch 
Courts. — Minutes  of  debate  were  ordered  by  the  Court 
in  regard  to  this  point. 

The  pursuer  pleaded — (1.)  The  ground  of  action  is 
the  fraudulent  impetration  by  Walter  Irvine  of  certain 
assignations  executed  in  Scotland,  by  parties  resident 
tliere,  relative  to  the  succession  of  a  domiciled  Scotch- 
man.    The  question,  therefore,  as  to  the  validity  of 
these  deeds,  is  a  question  of  proper  Scotch  law.     (2.) 
Walter  Irvine,  by  whom  these  assignations  were  pro- 
cured and  acted  upon,  died  subject  to  the  jurisdiction 
of  this  Court ;  not  only  in  respect  that  Scotland  was 
the  forum  contractus^  but  also  in  respect  that  he  was 
the  proprietor  of  a  landed  estate  in  Scotland.    (3.)  The 
defender,  Miss  Irvine,  is  one  of  the  heirs,  and  has  be- 
come one  of  the  representatives  of  her  father,  Walter 
Irvine:  Digest  de  Judiciis,  L.  19.     (4.)  This  consi- 
deration is  very  much  strengthened  by  the  fact,  that 
the  ground  of  her  representation  is  the  taking  up  of 
that  very  landed  estate  in  Scotland  which  rendered  her 
father  amenable  to  the  Scotch  Courts.     Her  service  in 
special  to  her  father  in  Scotland,  may  be  looked  upon 
as  a  contract  of  liability,  upon  which  her  father's  credi- 
tors are  entitled  to  found.     In  this  view,  Scotland  is 
the  forum  contractus,  not  only  as  to  her  father's  liabi- 
lity, but  also  as  to  her  own.     (5.)  The  defender,  by 
becoming  feudally  vested  with  a  landed  estate  in  Scot- 
land, became  subject  to  the  jurisdiction  of  the  Scotch 
Courts ;  and  that  separate  ground  of  liability  still  re- 
mains.    From  October  1824,  when  the  defender  was 
infeft  in  her  special  service  in  the  lands  of  Denino,  till 
May  1825,  when  the  marriage  trustees  were  infefl  upon 
her  disposition  and  conveyance.  Miss  Irvine  remained 
the  feudal  proprietor,  along  with  her  sister,  of  these  lands 
in  plena  dominio.     And  at  this  moment  she  retains  the 
mid-superiority  of  these  lands,  and  remains  the  Crown 
vassal,  notwithstanding  the  base  infeffcment  of  the  mar- 
riage trustees.     It  would  therefore  be  an  anomalous 
result  if  the  defender,  when  personally  cited  in  Scot- 
land, could  allege  that  she  is  not  subject  to  the  juris- 
diction of  the  Scotch  Courts.    Lastly,  The  defender 
has  been  cited,  not  on  a  mere  transient  visit,  but  during 
the  course  of  a  settled  residence  of  near  six  months  in 
this  country.     The  fictitious  domicile  which  supports 
jurisdiction,  has  hitherto  always  been  considered  as 
constituted  by  a  residence  of  forty  days.     But  Miss 
Irvine  seems  to  think,  that  as  long  as  she  retains  any 
intention  of  returning  to  England,  so  long  she  may  de- 
cline the  jurisdiction  of  this  Court,  however  long  she 
may  protract  her  stay  in  Scotland.     Nor  is  it  to  be  for- 

?;otten,  that  on  former  visits  of  the  same  kind,  the  de- 
bnder  held  herself  amenable  to  the  jurisdiction  of  this 


Court,  and  in  questions  with  this  very  parsoer,  pleaded 
defences  founded  upon  her  alleged  rights  to  Scotch 
heritage,  and  her  active  representation  of  her  father, 
the  proprietor  of  Scotch  landed  property.  The  defen- 
der's special  service  to  her  father, — the  universal  re- 
presentation thereby  incurred, — and  tlie  liability  to  pay 
her  father's  debts,  constituted,  it  was  clear,  such  con- 
tract or  obligation  as  is  contemplated  in  our  own  and 
in  the  civil  law  as  the  foundation  of  jurisdiction :  Ersk. 
I.  2,  20.  Dig.  19,  pr.  §  12,  De  Judiciis.     Dig.  Lib.  V, 

1.  19,  c.  19>  20.  The  locus  contractus  was  not  enough  to 
found  jurisdiction,  unless  the  party  were  found  within 
the  jurisdiction,  which  was  the  case  here.  This  was 
decided  in  Dods  v.  Westcorab,  11  th  July  1745;  M. 
4794,  illustrated  in  Wiche,  27th  June  1801  ;  M.  App. 

2,  Forum  Competens.  Paterson,  20th  November  1672; 
M.  3725.  Utterton  v.  Tewsh,  1811;  Fergusson's 
Rep.  pp.  25,  54,  &c  Levett  t;.  Levett,  ibid.  pp.  79, 
119,  166,  209,  &c.  Ersk.  I.  2,  16.  Kibble  withe  r. 
Rowland ;  Fergusson's  Rep.  p.  226. 

Miss  Irvine  pleaded,  in  answer  to  the  first  position 
of  the  pursuer—-^  1.)  That  it  proceeded  on  the  assump- 
tion that  a  party  would  be  subjected  to  the  Scots  Courts 
ratione  delicti;  but  there  was  no  analogy  from  that  to 
the  effect  of  subjecting  the  representative  of  the  wrong 
doer  to  the  same  jurisdiction,  who  was  not  certainly 
domiciled  in  this  country.    Besides,  Walter  Irvine  was 
not  domiciled  in  Scotland,  and  tlie  alleged  wrong  was 
not  done  in  this  country.    (2.)  Walter  Irvine  could  not 
have  been  answerable  to  this  jurisdiction  ratione  con- 
tractus.    The  principle  upon  which  jurisdiction  ra- 
tione contractus  has   been  recognised,   is  this,    that 
where  a  party  enters  into  a  contract  fixing  a  locns 
prestationis,   he,   upon   implied  convention,    subjects 
himself  to  the  forum  loci  contractus.     This  principle 
may  be  thus  far  extended,    that  where  no  place  is 
fixed  for  performance,  the  place  of  the  contract  is  ge- 
nerally taken  as  the  locus  prestationis  in  the  question 
of  jurisdiction.     But  then  this  rule,  establishing  ju- 
risdiction ratione  contractus,  is  only  applicable  where 
the  party  contracting  and  sued  was  domiciled  with- 
in the  territory  of  the  Judge   at  its  date.      In  the 
words  of  Mr  Erskine,  **  civil  jurisdiction  is  also  fouoil- 
ed  ratione  contractus,  if  the  defender  had  his  domicile 
within  the  Judge's  territory  at  the  time  of  entering 
into  the  contract  sued  upon,  though  he  should  not 
have  his  domicile  there  when  the  action  is  brought 
against  him.     But  it  is  necessary,  in  order  to  estabUsh 
jurisdiction  in  this  manner,  that  the  defender  be  ac- 
tually within  the  Judge's  territory,  and  be  cited  by  a 
warrant  issuing  from  his  court,  or  at  least  that  he  have 
effects  lying  there :    L.  19,  pr.  sect.  1,  2,  De  Judie. 
For  jurisdiction  cannot  have  the  least  operation  wheo 
both  the  person  and  the  estate  of  the  defender  are 
withdrawn  from  the  Judge's  power :"     Ersk.  I.  2,  20. 
In  this  case,  however,  \st,  the  action  is  not  founded 
upon  contract  at  all :    2dy  The  action  is  not  brought 
against  the  alleged  contracting  party :   Zd,  Mr  Irvine 
had  no  domicile  in  Scotland  at  the  time  of  entering 
into  the  supposed  contract,  and  did  not  even  acquire 
his  Scotch  estate  until  long  after  that  period.    Mr 
Irvine  might,  however,  have  been  amenable  to  actioo 
before  this  Court  during  his  own  lifetime,  seeing  that 
he  was  a  proprietor  of  a  real  estate  in  Scotbad,  hot 
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that  cannot  subject  the  defender,  as  his  alleged  heir  or 
representative.     (3.)  In  regard  to  the  third  proposition 
of  the  pursuer,  it  was  not  admitted  that  Miss  Irvine 
legally  represented  her  father,  at  least,  supposing  that 
she  was  one  of  his  heirs,  it  did  not  follow  that  she  was 
amenable  to  the  Scots  courts,  because  her  father,  if  alive, 
might  have  been  so.     The  pursuer's  plea  was  founded 
on  a  misapprehension  of  a  text  from  the  Pandects 
(illustrated  by  Voet,  V.  I,  §  102);  for,  according  to  his 
reading,  it  would  make  the  heir  answerable  to  the 
forum  of  the  defunct,  no  matter  what  was  the  ground 
of  jurisdiction  against  the  defunct,  as,  for  instance,  he 
had  been  called  into  Court  on  an  arrestment  jurisdic- 
tionis  fuTidandiS  causa.      There    was    no  autliority 
for  this  principle,  and  besides,  the  whole  principles 
of  the  civil  law  as  to  jurisdiction  have  not  been  adopted 
in  this  country:  Peddie  v.  Grant,  5th  July  1825.    (4.) 
To  the  whole  of  the  fourth  reason,  proceeding  upon  the 
assumption  that  an  heir  is  amenable,  no  matter  where 
domiciled,  to  any  action  which  would  have  been  com- 
petent agsunst  the  defunct,  it  seems  unnecessary  to 
make  farther  answer  than  this,  that  the  alleged  rule  it- 
self does  not  exist*     But  the  pursuer,  in  noticing  the 
defender's  service  as  a  ground  of  jurisdiction  ratione 
contractus^  misapplies  the  rnleas  to  jurisdiction  ra/ton^ 
contractus^  already  referred  to.     It  would  be  adding 
fiction  to  fiction,  to  hold  that  the  pursuer's  service, 
even  if  it  had  been  expede  with  the  view  of  taking 
Scotch  property  upon  a  beneficial  title,  was  to  subject 
her  to  action  before  the  Scotch  courts,  on  account  of 
the  whole  alleged  debts,  obligations,  and  wrongs  of  her 
father.      For  jurisdiction  ratione  contractus  requires 
not  only  the  existence  of  proper  contract,  but  also  that 
**  the  defender  had  his  domicile  within  the. territory  of 
the  judge  at  the  time  of  entering  into  the  contract  sued 
upon."    (5.)  In  regard  to  the  averment,  that  having  a 
mid-superiority  in  Scotland,  the  defender  was  liable  to 
the  jurisdiction  of  the  Scots  courts,  it  was  answered, 
tliat,  in  order  to  constitute  jurisdiction  ratione  rei  siUe, 
\sty  there  must  be  an  estate  existing  in  the  defender  at 
the  date  of  the  action  ;  2dy  that  estate  must  be  real  or 
beneficial ;  and,  3e^  it  must  at  least  be  capable  of  being 
then  attached  by  the  pursuer.     All  these  requisites 
were,  however,  awanting  here.     The  supposed  estate 
never  belonged  to  the  defender,  as  the  proper  proprie- 
tor,— ^the  formal  title  in  her  person  having  been  merely 
made  the  vehicle  of  passing  that  estate  over  to  its  pre- 
sent owners.     She  had  transferred  her  whole  right  to 
Lady  Douglas's  marriage-contract  trustees,  years  before 
this  action  was  brought.     The  fancied  mid-superiority 
constitnted  no  real  or  beneficial  estate,  of  which  the 
defender  can  be  said  to  be  the  present  proprietor,  there 
being  neither  feu-duty  nor  other  profit  accruing  to  her, 
while  her  nominal  title  is  defeasible  by  the  disponees 
getting  a  confirmation  of  their  indefinite  sasine  in  the 
whole  estate.     It  has  been  often  doubted  how  far  the 
doctrine  of  jurisdiction  ratione  rei  sita  has  not  been 
already  too  far  extended  in  our  law,  and  it  would 
be  dangerous  to  carry  it  out  to  the  metaphysical  ex- 
tremity contended  for  by  the  pursuer.     And,  lastly^ 
the  fact  that  the  summons  was  executed  against  the 
defender  while  she  had  not  been  resident  for  forty 
days  in  the  country,  was  a  sufficient  answer  to  the  con- 
cluding plea,  particolarly  as  she  was  only  in  Scotland 


on  a  transient  visit.  She  had  not  lost  her  English  do- 
micile, nor  acquired  a  fictitious  one  in  this  country  by 
a  residence  of  forty  days:  Lothian's  Consistorial 
Law,  p.  133,  quoted  in  reference  to  the  cases  cited  by 
the  pursuer. 
At  advising, 

Lord  Ufaekenxie. — I  take  the  fact  to  be,  that  Miss  Irvine  was 
not  resident  in  Scotland,  though  that  seems  not  to  be  admitted ; 
but  the  forty  days  had  not  elapsed  when  the  citation  was  given. 
The  citation  was  however  personal,  and  besides,  there  was  an 
obligation  on  the  heirs-portioners,  arising  out  of  the  way  in 
which  the  estate  of  the  father  was  taken  up,  by  which  they 
came  to  make  themselves  responsible  for  his  obligations :  So 
this  defender  cannot  be  heard  to  say  that  she  will  not  answer 
in  this  Court.  It  is  on  the  ground  of  this  obligation  or  con- 
tract I  go ;  but  I  likewise  think  that,  as  she  possesses  heritage 
in  Scotland  to  which  the  action  relates,  she  cannot  refuse  to 
abide  by  the  jurisdiction. 

Lord  Corehou$e. — I  agree  with  Lord  Mackenzie  on  both 
points:  (1.)  This  hdy  had  an  heritable  estate,  and  she  was 
infeft  in  a  mid-superiority  at  the  time  of  citation,  made  to  her 
personally.  The  objection  to  this  is,  that  the  right  was  de- 
feasible, and  of  no  value ;  but  then  she  was  not  divested,  and 
she  was  in  possession  at  citadon,  so  that,  whether  valuable  or 
not,  or  defeasible  or  not,  is  of  no  moment  in  a  question  of  ju- 
risdiction, because  she  was  de  facto  in  possession.  This  seems 
conclusive.  (2.)  If  a  party  have  contracted,  it  is  agreed  that, 
supposing  the  party  be  found  within  the  jurisdicdon,  the  cita- 
tion will  be  good  if  given  personally,  though  be  has  not  resided 
for  the  forty  days.  Now,  it  would  appear  to  me  that  any  pri- 
vate obligation  to  pay  these  debts  and  obligations  would,  in  the 
sense  of  a  contract,  be  as  good  as  a  bond  for  the  same  object ; 
and  we  see  that  this  lady  has  come  under  an  obligadon  in  tho 
eye  of  the  law,  and  is  responsible  for  the  debts  of  her  fiither  ; 
and  besides,  the  citation  >vas  given  personally.  But  I  go  on 
the  first  ground,  as  being  indisputably  good,  that  this  lady  was 
in  possession  of  an  heritable  estate  at  the  date  of  personal  cita- 
tion, and  I  think  it  conclusive  on  the  point.  An  analogy  OMjr 
lie  firom  another  branch  of  our  law.  It  was  at  one  time  agi- 
tated, whether  an  arrestment  jurisdictionis  fundanda;  causa 
would  be  good  to  raise  jurisdiction  in  a  personal  question,  if 
the  moveable  arrested  were  of  indefinitely  small  value ;  but 
that  has  been  long  set  at  rest.  Now,  if  any  analogy  be  held  to 
exist  between  that  question  and  the  present,  I  should  think  that 
if  there  be  an  heritable  estate,  of  however  litde  value,  or  de- 
feasible, it  will  nevertheless  be  sufficient  to  raise  the  jurisdictioii 
in  sucb  a  question  as  the  present. 

Lord  President I  am  of  the  same  opinion.     The  service  to 

the  subjects  is  of  great  importance,  for  the  succession  was  there- 
by taken  up,  and  we  haV'e  nothing  to  do  with  what  these  ladies 
did  afterwards  with  it ;  for  it  may  have  been  in  coUoiion  with 
the  trustees,  for  any  thbg  we  know  of  these  matters. 

Lord  GUIUb  absent. 

The  Court  unanimously 

**  Sustain  the  jurisdiction ;  repel  the  preliminarv  defences  for 
Miss  Irvine ;  find  her  liable  in  the  expense  of  this  part  of  the 
litigation,  and  remit  the  account,"  &c. 

Additional  Authorities  for  Defenders. — Voet,  Vol.  I.  §  92. 
Denizart,  Art.  Domicile.  'Pothier,  Art.  Dom.  Storey's  Con- 
flict of  Laws.     Fergusson's  Reports,  pp.  25,  115,  117,  214. 

Act,    Solicitor- General   (Rutherfurd),   H.    J.    Robertson ; 

^neas  Macbcan,  W.S.,  Agent Alt.  Dean  of  Faculty  (Hope), 

G.  G.  Bell;  William  Stewart,  W.S.,  Agent — fG.D.F.J 
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26/A  June  1838. 
Second  Division (J.D.M.) 

No.  252. — Earl  of  Galloway  v.  Lord  Garlies 

and  Others. 

Entail — Declarator — Competency — Procesn— /»  an  action  of 
declarator  by  an  heir  of  entail,  to  have  it  found  that  a  particu- 
lar mode  of  completing  his  titleSf  four.,  under  a  deed  combining 
in  one,  lands  originally  held  under  three  separate  entailsj 
formed  a  valid  entail  of  the  lands,  the  Court  declined  to  advise 
how  the  titles  should  be  completed,  and  dismissed  the  action. 

This  was  an  amieable  suit  with  regard  to  the  mode 
in  which  the  pursuer  had  completed  his  titles  to  the 
estates  of  the  earldom.  There  were  three  separate 
entails  of  these  estates,  duly  recorded  in  the  Register 
of  Tailzies,  each  comprehending  a  different  portion  of 
the  lands,  but  in  favour  of  the  same  series  of  heirs,  and 
the  restrictions  and  provisions  of  the  whole  being  al- 
most entirely  similar.  George  Earl  of  Galloway,  the 
pursuer's  immediate  predecessor,  after  completing  his 
titles  to  the  different  lands  in  terms  of  the  entails,  exe- 
cuted, in  1827,  a  disposition,  especially  referring  to  and 
describing  these  entails,  and  with  the  view  of  bringing 
all  the  lands  contained  in  them  under  one  deed,  dis- 
poning them  in  favour  of  the  heirs  of  entail,  **  with  and 
under  the  whole  burdens,  conditions,  provisions,  re- 
strictions, limitations,  exceptions,  clauses  irritant  and 
resolutive,  declarations  and  reservations  therein  written, 
which  are  all  contained  in  the  said  three  deeds  of 
entail  therein  and  herein  before  mentioned,  and  are  all 
applicable  to  the  foresaid  lands,  baronies,  teinds,  and 
other  heritages  therein  disponed."  Earl  George  hav- 
ing died  in  1834,  the  pursuer  took  infeflment  on 
the  disposition  of  1827,  intending  to  complete  his 
titles  by  charters  of  confirmation  from  the  Crown,  and 
the  different  subject-superiors  of  the  lands.  He  then 
raised  the  present  action  of  declarator  against  the  suc- 
ceeding heirs  of  entail,  to  have  it  found  that  the  titles, 
as  so  proposed  to  be  completed,  formed  a  complete  and 
valid  entail  of  the  lands,  effectually  securing  the  inter- 
est of  the  heirs  of  entail,  and  protecting  the  estates 
against  the  diligence  of  creditors. 

The  defenders  maintained  that  the  pursuer  could 
not  complete  his  titles  in  this  manner,  without  acting 
in  direct  opposition  to  the  Statute  1685,  and  that  he 
was  bound  by  law  to  repeat  in  all  the  titles  to  be  ex- 
pede  by  him,  the  whole  of  the  conditions  and  irritant 
and  resolutive  clauses,  as  applicable  to  the  several  dif- 
ferent lands  contained  in  each  of  the  three  entails. 

Minutes  of  debate  were  ordered  by  the  Lord  Ordi- 
nary, and  reported  to  the  Court 

The  pursuer  relied  on  the  case  of  Gartmore  (Bon- 
tine  V.  Graham,  12th  June  1835  ;  antey  Vol.  VII.  p. 
422),  where  two  estates,  held  originally  under  separate 
entails,  the  conditions  of  which  were  not  identical, 
were  combined  in  one  Crown-charter,  referring  to  the 
separate  entails,  and  the  Court  held  "  that  the  charter 
was  to  be  construed  ttpplicando  singula  singulis,  and 
that  the  entail  contained  in  it  was  the  same  with  each 
of  the''  previous  entails. 

Lord  Justice-  Clerh — I  entertain  great  doubts  as  to  the  compe- 
tency of  decerning  in  this  declarator.  It  is  said  to  be  in  confor- 
mity to  the  case  of  Gartmore.  But  thoagh  I  concurred  in  Uie 
decision  in  that  case,  which  was  a  very  special  one,  and  keenly 
contested  by  creditors,  and  found  that  in  it  there  was  a  valid 


entail,  I  am  not  therefore  prepared  to  do  so  here.  For  here 
there  are  not  two,  but  three  entails,  embracing  different  lands. 
No  doubt  we  are  told  that  the  restrictions  are  the  came  in  all 
of  them ;  and  there  is  a  deed  prepared  by  the  late  Earl,  em- 
bodying all  these  restrictions,  and  acted  on  by  the  parsoer. 
But  no  question  has  been  raised  as  to  the  validity  of  these  pro- 
ceedings. The  Court  is,  however,  now  called  on  to  declare 
their  validity  a  priori.  This  is  anticipating  questions  of  great 
difficulty,  upon  which  the  Court  cannot  be  called  upon  to  ad- 
vise. In  the  case  of  Grartmore  it  was  different,  where  the 
Court  was  compelled  to  give  an  opinion. 

Lord  Glenlee. — I  am  averse  to  say  any  thing  as  to  t  deed  not 
laid  before  us.  We  have  not  seen  this  dispoation.  Besides, 
it  is  a  wrong  step  to  come  to  the  Court  with  a  consultstioa  of 
this  kind.  The  pursuer  has  gone  a  certain  length,  and  then  asks 
the  Court  to  find  that  this  is  all  right,  and  that  also  certaio  fu- 
ture proceedings  contemplated  are  right.  Why  does  be  not  go 
on  then,  and,  after  all  is  completed,  come  for  a  decision?  There 
is  one  difference  between  this  case  and  that  of  Gartmore.  In 
the  latter,  the  charter  was  of  resignation,  and  was  preceded 
by  an  actual  resignation.  Here  there  is  no  such  charter  pre* 
fixed.  There  is  a  base  infeftment  on  the  new  deed,  on  which 
a  charter  of  confirmation  is  to  be  taken.  That  is  very  different 
from  actually  resigning  on  all  the  different  entails,  and  tahbg 
a  new  charter  embodying  all  the  lands. 

Lord  Meadowbanh  concurred. 

Lord  Medwyn,  — I  am  of  the  same  opinion.  I  do  not  admire 
these  consultations.  If  this  case  be  the  same  as  that  of  Gart- 
more, let  the  pursuer  proceed  accordingly.  It  is  not  a  proper 
use  of  the  action  of  declarator  to  appW  it  to  a  case  like  the 
present.  Something  must  be  done  berore  you  are  entitled  to 
come  to  the  Court.  We  sit  here  to  dispose  of  real  disputes 
that  occur  between  parties, — not  to  tell  them  beforehand  whe- 
ther they  are  right  or  wrong. 

Their  Lordships  unanimously  dismissed  the  actioD. 

Defenders*  Authoritiee. — Speid  v.  Speid,  21  st  February  1837; 
Scot.  Jur.  Vol.  IX.  p.  324.  Murray  v.  Murray,  2Ut  May 
1833 ;  Scot.  Jur.  Vol.  V.  p.  385. 

Lord  Ordinary,  Moncreiff. — Act.  Ad.  Anderson ;  A.  J.  Rus- 
sell, Pursuer* s  Agent Alt.  P.  Robertson ;  Walker,  Richardsoa, 

and  Melville,  W.S.,  Dtfenders*  Agents. ^IJ.TyM.I 


27  th  June  1838. 
FimsT  Division (G.D.P.) 

No.  253. — The  Wbiqhts  and  Coopess  of  Ixm- 
NE8S,  Pursuers^  t.  John  Grant,  JDefender. 

King's  Freemen — Corporation — ^Royal  Burgh — Statute  56  Geo. 
III.  c.  67— ConsUuction_/ji  virtue  of  the  56th  Geo,  III 
c.  67,  persons  who  have  served  for  a  period  of  Jive  yean  is  tke 
army,  and  have  been  honourabfy  discharged^  are,  as  teell  of 
their  widows  and  children,  entitled  to  exercise  within  hm^ 
such  crafts  as  "  they  are  apt  and  able  to  follow  and  make  ue 
of,  for  getting  their  living  by  their  own  labour,"  but  in  re^sri 
to  which  they  might  otherways  have  been  excluded  by  eorporeU 
privileges  or  by  custom.  In  an  action  brought  by  a  corporetum 
against  a  King's  freeuutn,  to  have  him  debarred  from  working, 
on  the  ground  that  he  was  not  apt  or  Jit  for  die  trade  kt  had 
engaged  in,  there  being  no  averment  that  the  party  used  tk 
privilege  as  a  cover  for  others  to  infringe  the  corporaU  prid- 
leges —  Opinion,  that  it  is  not  competent,  under  the  Staitit, 
to  exact  from  a  King's  freeman  an  essay  piece  of  his  Jitnasfcf 
the  craft,  to  be  judged  of  by  the  corporation — Afenees  acccrd- 
inghf  sustained. 

The  pursuers  raised  the  present  action  on  the  fol- 
lowing barrative  in  the  summons : 

"  That  by  the  Acts  of  Set,  and  other  rights  of  the  burgh  of  In- 
verness, more  particularly,  by  the  Act  of  Set  of  the  borgh, 
dated  the  2d,  and  recorded  in  the  burgh  court  books  of  Invtr* 
ness,  Uie  11th  day  of  September  in  the  year  I676»  the  wright!^ 
or  Wrights  and  coopers  of  Inverness  are  recognised  as  ooeoi'thi 
six  incorporated  trades  of  the  buigh,  and  as  beiog  incorporated 
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within  themselves,  with  the  exclusive  privilege  of  carrying  on 
the  different  branches  of  trade  or  business  therewith  connected : 
That,  moreover,  the  several  trades,  or  branch  of  trades  included 
or  united  under  the  denomination  of,  or  forming  the  Wright 
and  Cooper  Incorporation  of  Inverness,  are,  and  have  been  for 
time  immemorial,  recognised  as  a  legal  incorporation  within 
themselves,  and  the  members  of  the  said  incorporation  have  the 
exclusive  right  and  privilege  of  exercising  within  the  royalty  of 
the  said  burgh  of  Inverness,  and  liberties  thereof,  all  the  branches 
of  the  different  trades  or  crafts,  forming  or  included  in  the  said 
incorporation,  and  also  a  good  and  legal  title  to  exclude  and  de- 
bar all  persons,  of  whatever  description,  who  are  not  members 
of  the  said  incorporation,  or  otherwise  sanctioned  and  protected 
by  particular  law  or  Statute,  from  exercising  the  said  craft,  or 
any  branch  or  branches  of  the  wright,  carpenter,  cabinet-mak* 
ing,  cooper  and  glazing  trades,  forming  the  said  incorporation 
within  the  said  royalty  of  the  burgh  of  Inverness,  and  liberties 
thereof :  That  the  pursuers  and  their  predecessors,  and  the  mem* 
bers  of  the  said  incorporation,  have  accordingly,  for  time  imme- 
morial, possessed  and  enjoyed  such  exclusive  rights  and  privi- 
leges, and  all  the  privileges  conferred  by  the  laws  of  the  land, 
and  by  immemorial  usage  on  the  members  of  similar  incorpora- 
tions ;  and  if  at  any  time  any  encroachment  Mras  made  upon  the 
rights  and  privileges,  the  members  and  office-bearers  of  the  said 
incorporation  have  been  in  the  use  and  practice  of  applying  to 
our  courts  of  law  for  redress  against  such  encroachments,  and 
have  uniformly  obtained  such  redress." 

The  summons  then  proceeded : 

**  That,  notwithstanding  thereof,  John  Grant,  vintner  in  Inver- 
ness, has  most  illegally  and  unwarrantably  encroached  upon  the 
exclusive  rights  and  privileges  of  the  said  Wright  and  Cooper 
Incorporation  of  Inverness,  and  has  for  several  months  past 
made  and  repaired,  and  still  continues  to  make,  manufacture, 
and  repair,  vrithin  the  royalty  of  the  said  burgh  of  Inverness, 
and  liberties  thereof,  a  great  variety  of  furniture  and  other  ar- 
ticles connected  with  the  wright,  carpenter,  and  cabinet-making, 
cooper,  and  glazing  trades,  for  sale,  wages,  or  price,  and  for 
ii'bich  he  has  demanded  and  received  payment,  or  charges  or  de- 
mands payment :  That  the  said  John  Grant  is  not  a  freeman  of 
the  said  incorporation,  and  is  not  personally  capable  of,  or  apt 
or  fit  for  carrying  on  any  branch  thereof,  or  the  trades  or  crafts 
therewith  connected,  or  otherwise  sanctioned  or  protected  by 
law  or  Statute  so  to  do/' 

The  pursuers  accordingly  subsumed,  that  by  these 
illegal  proceedings  the  rights  and  privileges  of  the  in- 
corporation had  been  infringed  and  seriously  injured ; 
and  they  concluded  that  it  ought  to  be  found  and  de- 
clared that  they  had  the  sole  right  to  exercise  within 
the  burgh  the  several  crafts  mentioned)  and  to  ex- 
clude and  debar  all  from  following  the  same,  who 
were  not  members  of  the  incorporation,  <'or  other- 
wise sanctioned  or  protected  by  particular  law  or  Sta- 
tute." They  further  concluded  that  it  ought  to  be 
found  that  the  defender  was  liable  in  damages  for  hav- 
ing illegally  infringed  the  corporate  privileges,  and  that 
perpetual  interdict  should  be  granted  against  him  from 
exercising  the  craft,  or  relative  branches  of  it,  either 
by  himself  or  by  others  not  members  of  the  incorpora- 
tion. 

The  defender,  it  appeared,  entered  the  army  as  a 
fioldier  in  1810,  and  served  in  various  quarters  of  the 
globe.  He  was  honourably  discharged  by  the  War- 
Office  in  1818.  Subsequently  to  his  discharge,  and 
after  two  years'  instruction,  he  had  taken  up  the  trade 
of  a  cabinet-maker  and  upholsterer  in  the  town  of  In- 
verness, of  which  he  was  not  a  freeman.  He  averred 
that  he  conducted  this  branch  of  trade  entirely  on  his 
own  account,  having  others  under  him  as  workmen  who 
were  either  freemen,  or  privileged  by  their  discharge 


from  the  army,  who  received  his  direct  personal  in- 
structions ;  that  from  his  knowledge,  he  required  no 
foreman  for  his  establishment ;  and  that  he  was  him- 
self sufficiently  apt  and  fit  for  the  craft,  and  had  the 
necessary  knowledge  to  carry  on  the  trade  in  all  its 
branches,  in  a  business  and  tradesman-like  style. 

There  was  no  averment  in  the  summons  that  the  de- 
fender, in  his  trade,  used  the  privilege  of  his  discharge 
from  the  anny  as  a  cover  for  others  to  infringe  the  cor- 
porate privileges.  In  the  fourth  article  of  the  conde- 
scendence, the  following  averment  was  introduced :  <<  In 
the  face  of  these  rights,  possessed  and  enjoyed  by  the 
pursuers  from  time  immemorial,  the  defender,  John 
Grant,  vintner  in  Inverness,  has  illegally  encroached 
upon  the  exclusive  rights  and  privileges  of  the  pur- 
suers, and  has  for  several  months  past  made  and  re- 
paired, and  still  continues  to  make,  manufacture,  and 
repair  for  sale,  hire  or  price,  within  the  royalty  of  the 
said  burgh  of  Inverness  and  liberties  thereof,  a  great 
variety  of  furniture,  and  other  articles  connected  with 
the  wright,  carpenter  and  cabinet-making,  cooper  and 
glazing  trades,  and  included  within  their  corporate  pri- 
vilege.** 

The  pursuers  pleaded — The  defender  not  being  en- 
titled, nor  apt  and  fit,  in  the  sense  of  the  Statute  56 
Geo.  III.  c.  67,  to  carry  on  the  trade  of  an  upholsterer, 
wright  or  cabinet-maker,  has  illegally  invaded  the  ex- 
clusive privilege  of  the  pursuers,  and  ought  to  be  pro- 
hibited and  interdicted  from  so  doing. 

The  defender  pleaded — (1.)  The  pursuers  are  bound 
to  instruct  their  title  to  the  corporate  privileges  claim- 
ed. (2.)  Assuming  such  corporate  privileges  possessed, 
the  defender  is  notwithstanding  entitled,  by  virtue  of 
his  service  in  the  army,  to  exercise  the  trade  in  ques- 
tion as  fully  and  freely  as  if  he  were  entered  with  the 
corporation.  (3.)  The  fact  of  the  defender  actually 
carrying  on  the  trade  in  question  in  his  own  person, 
and  for  his  own  exclusive  behoof,  is  by  itself  proof  of 
aptness  and  ability  for  that  trade,  sufficient  to  satisfy 
the  law ;  at  any  rate,  in  such  a  case  the  onus  of  prov- 
ing a  want  of  aptness  and  ability  lies  on  the  pursuers, 
and  any  allegation  to  this  effect  being  untrue,  cannot 
be  established:  Tailors  of  Glasgow  v.  M'Kenna,  13th 
June  1828 ;  6  S.  and  D.  972.  Tailors  of  Aberdeen  v. 
Munro,  19th  January  1831 ;  9.  S.  and  D.  290.  (4.) 
The  defender  is  entitled  to  absolvitor  from  the  action, 
and  to  have  double  costs  of  suit  awarded  him :  56  Geo. 
III.  c.  67. 

"21s/  February  1838 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties,  and  considered  the  process, — Sustains 
the  defences,  assoilzies  the  defender,  and  decerns :  Finds  the 
defender  entitled  to  expenses,  but  before  answer  as  to  whether 
these  are  to  be  single  or  double  costs,"  (as  in  terms  of  the  Sta- 
tute) "  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  to  the  auditor  to  tax  the  same,  and  to  report. 

"  Note The  Lord  Ordinary  conceives  this  case  to  be,  in 

substance,  the  very  same  with  that  of  the  Tailors  of  Glasgow 
V.  M'Kenna,  13th  June  1828.  The  principle  established  there 
was,  that  provided  a  King's  freeman  do  not  lend  his  name  as  a 
cover  to  another  person  to  invade  the  privileges  of  the  corpora- 
tion, but  truly  works  for  his  own  benefit,  whether  by  his  own 
hands,  or  by  giving  direction  to  workmen,  the  law  does  not  re- 
quire any  other  criterion  of  his  aptitude  or  ability.  Now,  in  the 
present  case,  the  pursuers  admit  (condescendence,  art.  4)  *  that 
the  defender  has  for  several  months  past  made  and  repaired, 
and  still  continues  to  make,  manufacture,  and  repair  for  sale, 
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hire  or  price,  &c,  ftc.,  a  great  variety  of  furniture  and  other 
articles  connected  with  the  wright,  carpenter,  and  cabinet-mak- 
ing, cooper  and  glazing  trades.'  The  summons  further  sets 
forth,  that  he  not  only  does  all  this  with  a  view  to  sell  these 
articles,  but  that  they  are  so  well  made  that  they  do  actually 
sell.  Even  though  he  could  not  work  personally  (which  no 
freeman,  deprived  by  war  of  all  his  limbs  could  do),  it  would  be 
sufficient  that  he  was  capable  of  directing  others.  But  the  pur- 
suers' averments  are,  that  these  things  are  done  by  the  defender. 
No  doubt  they  say,  in  the  fifth  article  of  their  condescendence, 
that  the  defender  '  is  not  personally  capable  of,  or  apt  or  fit  for 
carr3ring  on  any  branch'  oi  the  trade.  But  this  article  does  not 
necessarily  contradict  the  other ;  for  the  one  relates  to  the  mak- 
ing of  the  articles,  and  the  other  to  the  carrying  on  of  the  trade. 
But  as  the  pursuers  stated  at  the  debate,  that  they  meant,  even 
in  the  fifth  article,  to  refer  to  the  manufacture,  the  Lord  Ordi- 
nary is  willing  to  give  them  credit  for  this.  It  does  not  advance 
their  case,  however.  For  this  general  averment  of  inability  in 
the  one  article,  is  refuted  by  the  special  facts  admitted  in  the 
preceding  one.  How  can  it  be  said,  in  reference  to  the  Statutes 
throwing  open  corporations  to  discharged  soldiers,  that  one  of 
them  is  deficient  in  aptitude,  when  it  is  admitted  that  he  manu- 
fiustures  and  sells  to  a  great  extent,  truly  for  his  own  benefit, 
and  without  an  insinuation  of  his  being  in  collusion  with  any 
body  else  ? 

The  case  of  the  Tailors  of  Aberdeen  u.  Munro,  19th  January 
1831,  has  no  application  to  this  case;  first,  because  there  the 
soldier  was  giving  his  name  as  a  cover ;  and,  secondbf,  it  was 
proved  that  he  himself  was  utterly  unfit,  a  fiict  which  was  only 
held  to  be  important  in  reference  to  the  collusion." 

The  pursuers  reclaimed,  pleading  that  the  Statute 
56  Geo.  IIL  c«  67y  implied  that  any  party  claiming  to 
trade  in  virtue  of  his  discharge  as  a  soldier,  &c»,  must 
be  apt  and  fit  for  the  peculiar  branch  of  trade  he  in- 
tends to  engage  in.  The  words  of  the  Statute  were 
as  follows :  '<  Whereas  there  have  been,  and  are  divers 
ofiScers,  mariners,  soldiers,  and  marines,  who  have 
served  his  Migesty  in  the  late  wars,  by  sea  and  land, 
some  of  whom  are  men  that  used  trades,  others  that 
were  apprentices  to  trades  who  have  not  served  out 
their  times,  and  others  who,  by  their  own  industry, 
have  made  themselves  apt  and  fit  for  trades,  many  of 
whom,  the  wars  being  now  ended,  would  willingly  em- 
ploy themselves  in  those  trades  which  they  were  for- 
merly accustomed  to,  or  which  they  are  apt  and  able 
to  follow  and  make  use  of,  for  getting  their  living  by 
their  own  labour,  but  are  or  may  be  hindered  from 
exercising  those  trades  in  certain  cities  and  corpora- 
tions, and  other  places  within  this  kingdom,  because 
of  certain  bye-laws  and  customs  of  those  places,  for 
remedy  whereof  be  it  enacted,  That  all  such  officers, 
mariners,  soldiers,  and  marines,  as  have  been  at  any 
time  employed  in  the  service  of  his  Majesty  since  the 
i22d  day  of  June  1802,  and  have  not  since  deserted  the 
said  service,  and  also  the  wives  and  children  of  such 
ofllicers,  nuiriners,  soldiers,  and  marines,  may  set  up 
and  exercise  such  trades  as  they  are  apt  and  able  for, 
in  any  city,  town,  or  place  within  this  kingdom,  with- 
out any  let,  suit,  or  molestation  of  any  person  or  per- 
sons whatsoever,  for  or  by  reason  of  the  using  of  such 
trade.''  The  design  of  corporations  was  to  act  as  a 
guarantee  to  the  public  that  none  should  ply  a  trade 
who  had  not  the  necessary  cunning,  and  that  corpora- 
tions were  entitled,  as  officiating  for  the  public,  to  bring 
under  review  the  aptness  or  fitness  of  privileged  per- 
sons, in  order  to  protect  the  public.  A  party  might 
be  able  to  make  articles  in  a  certain  style,  but  then  it 
did  not  follow  that  they  were  made  in  that  proper  and 


skilful  way  which  was  requisite  for  the  uses  to  vhich 
such  articles  were  destined.  The  case  of  M'Keniia 
was  not  in  point,  having  been  decided  on  the  merits, 
not  on  the  averments. 

Lord  President . — It  would  appear  to  n>e  that  this  argoment 
won't  quadrate  with  the  summons  and  condescendence,  where 
it  is  averred  that  the  defender  '*  makes  and  repairs**  artides  for 
which  he  receives  payment.  This  is  just  saying  that  he  is  ipt 
and  fit. 

Lord  Gillies I  agree  with  what  has  been  stated  by  the  d^ 

fender's  counsel,  that  if  any  party  daimtng  the  privilege  of  i 
dlschai*ged  soldier  had  to  prove  his  aptness  and  fitness  to  a  eor- 
poration,  the  benefit  which  this  Act  intended  would  be  eotireij 
taken  away.  Certainly  the  Act  is  not  quite  explicit,  and  Idare 
say  the  literal  meaning  of  it  might  at  first  sight  bear  such  an  m- 
terpretation  as  has  been  contended  for ;  but  then  this  Statote, 
to  my  mind,  was  not  intended  for  the  benefit  of  the  public  in 
the  ^vay  contended  for.  It  does  not  always  follow  that  be- 
cause articles  are  made,  they  are  good  or  proper  articles  for  the 
purposes  to  which  they  are  apparently  destined.  Many  ar- 
ticles are  only  made  for  sale,  like  the  razors  in  the  moral;  and 
I  think  the  public  must  just  be  left  to  be  judges  for  themseWa 
in  making  purchases.  Caveat  emptor,  and  the  best  test  pnv 
bably  after  all  of  this  man's  fitness  is,  as  referred  to  in  the  sum- 
mons, that  the  articles  made  by  him  do  sell.  This  party  is,  lo 
far  as  we  see,  bona  fide  carrying  on  the  trade,  for  it  is  not  al- 
leged that  he  is  only  doing  it  as  a  cover  for  others  to  infringe 
the  corporate  privileges  of  the  pursuers.  I  therefore  think 
that  the  case  of  M'Kenna  is  exactly  in  point.  If  the  Statute 
were  to  be  construed  as  the  pursuers  contemplate,  is  there  mj 
soldier  who  could  prove  aptness  or  fitness  for  a  trade,  hi  less 
the  widow  or  children  of  a  discharged  soldier  ? 

Lord  President  concurred. 

Lord  Mackenzie I  agree.     The  Act  is  not  the  dearest  in 

the  world,  but  if  the  meaning  had  been  as  contended,  there 
would  by  this  time  have  been  a  sequence  of  cases  establishing 
the  privileges  of  corporations  as  now  claimed,  and  preventing 
soldiers  from  carrying  on  crafts  who  had  not  been  able  to  shov 
their  ability  to  the  satisfaction  of  corporations.  There  is,  how- 
ever, no  precedent  for  this.  It  is  not  said  that  a  soldier  most 
undertake  an  essay  piece,  or  that  the  corporation  can  enforce 
that.  That  is  not  in  the  Act,  so  I  suppose  it  could  only  fol- 
low, according  to  some  fancied  idea,  that  we,  as  a  Court,  since 
the  corporation  had  not  the  power  to  order  it,  would  have  to 
see  the  party  undertake  the  essay  piece  in  our  presence,  and 
pronounce  on  his  ability.  It  would  come  to  that ;  but  then  the 
Act  will  not,  I  think,  bear  any  such  construction,  and  I  see 
no  cases  where  privileged  parties  have  been  disabled  from  exer- 
cising crafts  because  they  were  proved  not  to  be  apt  and  fit 

Lord  Corehouse I  entirely  concur. 

Solicitor- General — Since  that  is  the  opinion  of  the  Coort, 
and  as  the  averments  in  the  summons  are  possibly  not  very  a^ 
curately  made,  the  Court  may  allow  the  pursuers,  on  pay- 
ment of  expenses,  to  open  up  the  record,  or,  in  dismissing  the 
action,  power  may  be  reserved  to  the  pursuers  to  bring  a  new 
action. 

Lord  GiUiea, — There  is  no  res  nomter  alleged,  nor  is  there 
any  good  reason  stated  for  such  a  course  as  Mr  Solidtor-Geoe* 
ral  proposes.  The  defender  is  entitled  now  to  our  decree,  as  a 
res  judicata  in  the  matter. 

The  Court  unanimously  adhered^  with  additional  ex- 
penses. 

Lord  Ordinary^  Cockbum. — Act,  Solidtor-General  (Bo- 
therfurd),  Moir ;  M*Intosh  and  Gemmell,  W.S.,  Agents.^ At, 
Dean  of  Faculty  (Hope),  Penney,  Roy  and  Wood,  W.S., 
Agents D.,  Clerk LG.D.F.J 
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21th  June  1 838. 
First  Division (G.D.P.) 

No.  254. — John  Court,  Assignee  of  John  Phillips^ 
Pursuer^  r.  Ai.£XAnd£R  Leitch,  Defender, 

Compensation — Expenses — One  of  several  defenders.  A.,  to 
an  action  of  damages,  agreed  with  the  pursuer^  on  the  eve  of 
trial,  to  settle  the  action  of  damages,  on  the  footing  *'  that  the 
pursuer  is  to  receive  fifty  pounds  Sterling  in  name  of  da- 
mages,  and  to  he  entitled  to  expenses  up  to  the  date  of  closing 
the  record,  and  the  defenders  are  to  be  entitled  to  their  ex* 
penses  since  the  date  of  closing  the  record,  and  to  be  entitled 
to  set  off  these  expenses  against  the  expenses  to  which  the 
pursuer  is  entitled.**  In  an  action  brought  by  the  pursuer 
against  A.,  to  which  the  co-defenders  in  Hhe  action  of  da* 
mages  were  not  called  as  parties,  he  concluded  for  payment 
of  JC50  absolutely,  and  that  his  expenses  in  the  action  of  da^ 
mages  should  be  set  off  against  those  of  A,  alone^^  Opinion, 
C^O  <A  tlie  circumstances,  that  A,,  when  he  signed  the  minute 
along  with  the  pursuer,  did  so  for  behoof  of  himself  and  of  the 
co'defenders :  (2.)  That  the  £50  were  not  to  be  paid  down 
de  piano;  and  held  that  A.,  who  had  a  larger  account  of  ex- 
penses  in  the  action  of  damages  as  taxed,  than  the  pursuer, 
was  entitled  to  plead  compensation  in  regard  to  the  £50,  on 
the  balance  of  expenses  due  to  himself. 

The  defender  and  his  brother,  writers  in  Crieff,  were 
employed  by  a  Mrs  Spottiswoode  and  her  husband  to 
use  diligence  on  a  bond  against  John  Phillips,  for  pay- 
ment of  the  interest,  in  consequence  of  which  they  put 
the  bond  into  the  hands  of  their  Edinburgh  correspon- 
dent, and  thereafter  a  caption  was  executed  against 
Phillips.  In  the  diligence,  the  name  of  Mrs  Spottis- 
woode's  husband  was  omitted,  in  respect  of  which 
Phillips  succeeded  in  suspending  the  letters ;  and 
thereafter  he  raised  an  action  of  damages  against  Mrs 
Spottiswoode,  and  the  defender  and  his  brother.  A  re- 
cord was  being  completed,  when,  with  the  revised 
answers,  the  defenders  made  a  tender  of  compromise, 
and  without  acknowledging  the  justice  of  the  action, 
agreed  to  deduct  £60  from  a  counter-claim  of  a  large 
amount,  vouched  under  the  hand  of  Phillips,  which 
Leitch  and  his  brother  had  against  Phillips,  and  in  ad- 
dition they  agreed  to  defray  the  expenses  which  the 
pursuer  had  already  incurred,  subject  to  taxation.  The 
tender  was  refused.  The  parties  on  the  day  of  the  jury 
trial,  however,  compromised  the  action  by  the  following 
minute,  which  varied  a  little  tbe  substance  of  the  pre- 
vious tender,  in  so  far  as  instead  of  £50  being  deducted 
from  the  counter-claim,  it  was  not  to  form  an  item  in 
the  general  accounting : 

"  Judicial  minute  in  the  cause  in  which  John  Phillips,  writer 
and  distiller  in  Crieff,  is  pursuer,  and  Mrs  Catharine  Thomson 
or  Spottiswoode,  and  William  and  Alexander  Leitch  are  defen- 
ders.— The  parties  agree  to  settle  the  case  upon  the  footing 
that  the  pursuer  is  to  receive  fifty  pounds  Sterling  in  name  of 
damages,  and  to  he  entitled  to  expenses  up  to  the  date  of  closing 
the  record,  and  the  defenders  are  to  he  entitled  to  their  ex- 
penses since  the  date  of  closing  the  record,  and  to  be  entitled 
to  set  off  these  expenses  against  the  expenses  to  which  the  pur- 
suer is  entitled.  The  payment  of  the  above  sum  of  fifty  pounds, 
which  Mr  Leitch  undertakes  to  pay,  is  not  to  import  an  ac- 
knowledgment that  in  other  accounts  between  the  parties  he  is 
a  debtor  to  and  not  a  creditor  of  the  pursuer." 

This  minute  was  signed  by  Alexander  Leitch  and 
his  counsel,  and  by  Phillips  and  his  counsel. 

Phillips,  by  assignation,  conveyed  to  the  present 
pursuer  all  claim  competent  to  him  in  terms  of  the 
minute.     In  this  action  a  claim  was  accordingly  made 


against  Alexander  Leitch  alone,  for  payment  of  £50 
absolutely,  without  regard  whatever  to  any  counter- 
claims between  the  parties ;  and,  further,  the  pursuer 
claimed  that  the  expenses  of  Phillips  should  be  set  off 
against  those  of  the  defender,  Alexander  Leitch,  alone ; 
and  he  pleaded — (1.)  According  to  the  true  meaning 
of  the  minute  libelled  on,  and  the  understanding  and 
agreement  of  the  parties  when  engaging  therein,  the 
defender  Mr  Leitch  became  bound  immediately,  and 
de  plana,  to  pay  down  to  Mr  Phillips  the  sum  of  £50 
stipulated  for,  irrespectively  of  all  other  accounts  and 
considerations  whatever.  And  he  is  now  bound  to  fulfil 
this  obligation  to  the  pursuer  as  Mr  Phillips's  assignee. 
(2.)  No  plea  of  compensation  can  be  raised  on  the  al- 
leged claim  for  expenses  in  the  defender's  person, 
against  Mr  Phillips,  inasmuch  as  by  the  express  terms 
of  the  agreement,  such  plea  was  only  competent  in  re- 
lation to  the  counter  claim  for  expenses,  and  not  against 
the  sum  of  £50  stipulated  to  be  paid  down.  (3.) 
There  are  further  no  termini  habiles  for  the  plea  of 
compensation  set  forward,  in  respect  that  as  the  claim 
for  expenses  is  not  vested  in  the  defender  individually, 
but,  as  alleged,  in  him  and  certain  other  parties  jointly, 
there  is  no  proper  concursus  debiti  et  crediti,  (4.) 
Farther,  the  alleged  debt  against  Mr  Phillips  arising  on 
any  decree  for  expenses  against  him,  cannot  be  plead- 
ed in  compensation  against  the  pursuer,  in  respect  of 
such  decree  being  posterior  in  date  to  the  pursuer's  as* 
signation.  (5.)  The  claim  in  the  present  action  being 
one  which  lies,  and  by  the  terms  of  the  minute,  was 
specially  made  to  lie  against  the  defender,  Alexander 
Leitch,  individually,  there  was  no  necessity  for  mak- 
ing any  other  parties  defenders  in  this  action ;  and  it 
is  no  good  objection  to  the  action  that  no  other  de- 
fender has  been  called.  (6.)  There  is  no  room  for  the 
plea,  that  the  claim  now  insisted  in  ought  to  have  been 
prosecuted  in  the  original  action  of  damages,  and  that 
the  present  action  is  incompetent,  in  respect  that  the 
present  action  arises  out  of  a  new  obligation,  involving 
a  new  and  separate  claim,  different  liabilities,  and  a 
legally  different  party. 

The  defender  explained,  that  he  alone  of  the  defen- 
ders came  to  Edinburgh  to  attend  the  trial,  and  that  in 
signing  the  minute,  he  acted  not  for  himself  alone, 
but  for  the  other  defenders  to  the  action  of  damages; 
and  indeed,  the  reason  why  he  signed  the  minute,  and 
not  his  counsel  alone,  was  to  take  off  responsibility  from 
the  counsel  in  compromising  the  action.  No  com- 
promise would  have  been  entered  into  with  Phillips, 
who  was  a  sequestrated  bankrupt,  on  the  footing  now 
represented ;  and  the  intention  of  parties  was,  that  if 
the  expenses  of  the  defenders,  after  closing  the  record, 
were  greater  than  those  of  the  pursuer,  the  excess  was 
to  be  retained  out  of  the  £50.  It  appeared  that  the 
accounts  of  expenses  of  both  parties  had  been  taxed ; 
and  in  the  spirit  of  the  minute,  the  account  due  to  the 
pursuer,  Phillips,  amounted  to  £57.  3.  7.,  and  the  one 
due  to  the  defenders  amounted  to  £93.  2.  10^.,  leaving 
a  balance  in  favour  of  the  defenders,  in  the  action  c^ 
damages,  of  £35. 19*  3^.,  which  deducted  from  the  £50, 
entitled  Phillips  or  his  assignee  to  the  sum  of  £14. 0. 8^. 
The  defender  pleaded — (1.)  The  whole  parties  defen- 
ders in  the  action  of  damages  ought  to  have  been  called 
in  the  present  action,  and  the  conclusion  for  payment 
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ought  to  have  been  directed  against  the  whole  parties, 
and  not  exclusively  against  the  defender, — ^the  obliga- 
tion to  pay  the  £50  being  the  joint  obligation  of  the 
whole  defenders.  (2.)  The  present  action  was  unne- 
cessary and  incompetent,  and  ought  to  be  dismissed,  in- 
asmuch as  decree  for  whatever  sums  which  can  be  justly 
claimed  under  the  minute,  ought  to  be  recovered  under 
the  still  depending  action  of  damages.  (3.)  Under  a 
fair  construction  of  the  minute  of  compromise,  the 
balance  of  expenses  due  to  the  defenders  in  the  action 
of  damages  forms  a  proper  deduction  from  the  £50 
thereby  agreed  to  be  paid  to  Phillips  in  name  of  da- 
mages. (4.)  Even  if  the  engagement  to  pay  the  £50 
be  held  to  be  the  individual  obligation  of  the  defender, 
he  is  entitled  to  be  relieved  of  the  balance  of  the  ex- 
penses before  being  called  upon  to  pay  the  said  sums, 
or  any  part  thereof,  and  there  are  sufficient  termini 
habilei  in  the  facts  <^  the  case  for  the  plea  of  compen- 
sation. (5.)  The  pursuer,  as  assignee  of  Phillips,  is  in 
no  better  situation  in  this  action  of  payment  &an  his 
cedent. 

"  9M  March  1838. — The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  Repels  the  defences,  and  decerns  in  terms  of  the 
libel :  Finds  the  pursuer  entitled  to  expenses ;  appoints  an  ac- 
count thereof  to  be  given  in ;  and  remits  the  same,  when  lodged, 
to  the  auditor  for  taxation. 

"  Note 'Ry  the  agreement  the  defender  became  bound  per- 
sonally to  make  instant  payment  to  the  person  in  whose  right 
the  pursuer  is,  of  the  specific  sum  of  £50,  with  a  distinct  stipu- 
lation that  the  expenses,  not  of  the  present  defender  individually, 
but  of  the  three  defenders  in  the  compromised  action,  were  to 
be  set  off  against  the  expenses  of  the  pursuer's  author.  There 
was  thus  a  distinct  separation  made  between  the  £50  and  the 
expenses,  and  the  defender  was  bound  to  have  paid  the  fixed 
sum  at  once,  without  making  or  caring  for  the  adjusting  of  the 
expense.  Yet  the  defence  now  set  up  is,  that  the  expenses  due 
to  the  three  defenders  in  the  original  action  are  to  be  set  off 
against  the  fixed  sum  due  by  the  present  defender, — a  proposi- 
tion which  the  Lord  Ordinary  thinks  not  maintainable  under 
the  contract." 

The  defender  reclaimed.     At  advising. 

Lord  GilUes. — We  cannot  exclude  the  defender's  plea  of 
compensation  here.  We  must  look  to  the  case ;  and  the  agree- 
ment itself  does  not  say  that  the  sum  of  £50  was  to  be  paid 
down  instantly,  as  the  Lord  Ordinary  has  assumed.  It  only 
says  that  he  is  to  receive  £50,  and  the  defender  undertakes  to 
pay  that  sum.  The  account  of  expenses  has  been  taxed,  and 
how  can  you  exclude  compensation  against  this  liquid  taxed 
daim  of  accounts.  I  look  upon  this  minute,  in  the  drcum- 
Btances,  as  an  agreement  by  the  defender,  and  to  have  been 
undertaken  by  him  on  behalf  of  the  whole  of  the  defenders  to 
the  jury  action,  not  for  himself  alone,  else  that  would  have 
been  stated ;  and  we  must  take  the  whole  drcumstances  toge- 
ther which  led  to  the  minute.  The  minute  in  its  commence- 
ment is  called,  "  Judicial  Minute  in  the  cause  in  which  John 
Piiillips,  writer  and  distiller  in  Crieff,  is  pursuer,  and  Mrs  Ca- 
tharine Thomson  or  Spottiswoode,  and  William  and  Alexander 
Leitch  are  defenders."  I  do  not  see  how  we  can  exclude  com- 
pensation. 

Lord  Mackenzie There  is  nothing  special  in  this  minute  by 

which  we  can  exclude  compensation.  It  is  an  undertaking  by 
Leitch  for  the  other  defenders  to  the  action,  and  he  undertakes 
to  pay  for  them ;  and  in  doing  so  he  is  entitled  to  use  for  him- 
self, by  way  of  compensation,  the  right  which  the  others  have 
by  the  minute  to  their  expenses.  There  is  nothing  special  to 
exclude  his  right ;  and  there  is  no  penalty  stated  under  which 
the  £50  were  to  be  paid  instantly.  Phillips  was  only  entitled 
to  receive  it.  The  concluding  sentence  of  the  agreement  im- 
plies, it  is  said,  a  condition  not  to  set  off  the  expenses  incurred 
by  Leitch  against  the  £50,  but  this  is  not  stated ;  and  it  should 


have  stated  this,  if  it  had  been  meant  not  to  set  off  the  defen- 
der's expenses  against  the  £50,  in  case  they  were  greater  than 
the  taxed  account  of  the  pursuer.  I  see,  on  the  whole,  ootbiog 
to  prevent  the  operation  of  the  common  rule  of  compensatioR, 
and  that  accounts  ready  taxed  may  be  set  off  against  tbu  or 
any  daim  whatever. 

Lord  Corehouie.'^l  agree  with  your  Lordships.  If  there  had 
been  no  one  concerned  but  Leitch,  it  is  dear,  if  his  expensei 
bad  been  greater  than  those  of  the  pursuer,  that  he  was  en- 
titled to  set  them  off  against  the  £50.  The  expenses  are  taxed. 
Now,  according  to  the  rule,  that  what  can  be  immediately  li- 
quidated is  to  be  held  as  liquidated,  they  may  be  set  off  aa  a 
Uquid  claim  against  the  £50. 

Lord  Preddent I  had  some  doubt,  though  now  I  am  rather 

inclined  to  agree ;  yet  I  confess  at  first  sight  it  ooay  well  enoogh 
be  contended  that  the  pursuer's  construction  is  correct. 

The  Court 

"  Alter  the  interlocutor  reclaimed  against ;  find  the  defender 
entitled  to  plead  compensation  on  the  balance  of  expenses  doe 
to  him ;  find  the  pvrtuer  liable  to  the  defender  in  ezpenm, 
and  remit  the  account  thereof  to  the  auditor  to  tax  and  report; 
assoilzie  the  defender  from  the  condusions  of  the  libel,  and  de- 
cern." 

Lord   Ordinary,   Cockbum Ad,  Penney ;    John  Conrt, 

Agent Alt,  Solicitor- General  (Rutherfurd),  Cowan ;  D.  M, 

Adamson,  W.S.,  Agent,-^.,  Clerk,^[ G,D.V,'} 


27th  June  1838. 
Second  Division* — CJ-l^>MO 
No.  255. — John  Black,  Pursuer,  v.  Andrew  Black 

and  Others,  Defenders. 

Resting-Owing — Proof— Oath  on  Reference — Extrinsic  or  In- 
trinsic — Where  a  mmmont  Ubetted  that  three  parties  had  ap- 
plied for  a  loan  on  their  joint  behoof,  and  that  theg  grmtcd 
their  joint  bill  to  the  pursuer  for  the  amount.  On  a  refirenee 
to  the  oath  of  one  of  the  parties,  he  deponed  that  he  had  si^ 
the  bill,  and  had  not  paid  the  debt,  hut  that  he  had  been  uU 
by  one  of  the  other  eo^ligants,  tinee  deetaaed,  that  kt  had 
jfaid  it — Held  that  reating-owing  was  proved,  and  thei  this 
was  extrinsic. 

The  summons  in  the  present  case  set  forth :  That, 
in  the  year  1829,  the  pursuer  was  applied  to  by  An- 
drew Black,  then  baker  in  Edinburgh^  now  in  Antigta 
in  the  West  Indies,  or  somewhere  else  abroad,  Robert 
Black,  then  farmer  in  Bridge-End,  near  Edinburgb, 
now  residing  at  No.  99,  Fountain-bridge,  his  father, 
and  the  reverend  John  Black,  then  minister  of  Shotts^ 
now  deceased,  or  by  one  or  other  of  them,  for  their 
joint  behoof,  to  advance  them  in  loan  the  sum  of 
£50  Sterling,  and  which  he  &gi]js^  ^  do  on  receiving 
their  joint  bill  for  the  same :  That,  accordingly,  on  the 
6th  day  of  May  1 829,  the  pursuer  did  advance  to  them. 
in  loan  as  aforesaid,  the  above-mentioned  sum  of  £^^ 
and  for  which  they  granted  to  him  theb  bill,  as  agreed 
on,  which  bore  that  date,  and  was  payable  two  months 
thereafter :  That  at  that  time,  all  the  accepters  vere 
in  distressed  circumstances,  and  were  unable  to  retire 
it :  Tiiat  the  pursuer  delayed  enforcing  payment:  That 
the  whole  amount,  with  interest  from  the  9th  day  of 
July  1829,  is  still  resting-owing :  That  the  said  Re^- 
John  Black,  one  of  the  borrowers  and  granters  of  the 
said  bill,  is  now  dead,  and  is  represented  in  his  means 
and  estate  by  the  said  Robert  Black,  hia  brother,  aoti 
by  Mrs  Janet  Black  or  Bell,  his  sister*  The  action 
concluded  against  Andrew  Black,  Robert  Black,  aoil 
Mrs  Janet  Black  or  Bell,  defenders,  to  make  payment 
of  the  principal  sum  of  £50  Sterling,  and  interest. 
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In  defence  it  was  pleaded — That  the  summons  being 
laid  upon  an  allegation  of  a  loan  made  by  the  pursuer, 
that  allegation  could  be  proved  only  by  writ  or  oath  of 
party ;  and  that,  even  if  the  summons  were  laid,  which 
it  was  not,  upon  the  bill  therein  mentioned,  that  bill 
had  inciured  the  sexennial  prescription,  and  the  con- 
stitution of  the  debt  which  the  bill  was  said  to  repre- 
sent, as  well  as  that  it  was  still  resting-owing,  was 
provable  only  by  writ  or  oath  of  party. 

On  a  reference  to  his  oath»  Robert  Black  deponed, 

"  That  the  deponent  signed  the  said  bill  as  accepter,  and  in 
order  to  become  security  for  the  som  of  £50  Sterling,  therein 
contained,  on  account  of  hb  son,  the  accepter,  Andrew  Black, 
who  was  then  about  to  commence  business  as  a  baker  at  New- 
houses,  near  Edinburgh.  Depones,  That  the  said  sum  of  £50 
Sterling  was  advanced  by  the  pursuer  to  the  deponent's  son, 
Andrew.*'  *'  Depones,  That  the  sum  in  the  said  bill  was  ad- 
vanced by  the  pursuer  to  the  said  Andrew  Black,  on  condition 
that  the  deponent  and  bis  brother,  the  deceased  John  Black,  the 
other  accepter,  should  become  sureties  for  the  same, and  grant  the 
said  bill  :**  '*  Tbat  the  deponent  did  not  pay  to  the  pursuer  the  sum 
advanced  by  him,  and  for  which  the  said  bill  was  granted : 
Tbat  the  deponent's  son,  Andrew  Black,  one  of  the  accepters, 
left  this  country  in  November  1834,  and  he  has  since  that  time 
been  resident  abroad :  That  the  deponent's  brother,  John  Black, 
the  other  accepter,  now  deceased,  is  represented  by  the  de- 
ponent and  his  sister,  Mrs  Janet  Black  or  Bell.  Interrogated 
by  the  commissioner,  at  the  suggestion  of  the  defenders'  agent. 
Whether  he  considers  the  said  debt  or  bill  is  resting-owing  ? 
Depones,  That  he  does  not  consider  the  said  bill  to  be  resting- 
owing,  but  on  the  contrary,  considers  it  to  have  been  paid : 
That,  either  in  the  end  of  August  or  beginning  of  September 
1834,  the  deponent's  brother,  John  Black,  one  of  the  accepters 
sent  to  the  deponent  to  meet  him  at  the  house  No.  3,  Prince's 
Street,  Edinburgh  :  Tbat  the  deponent  went  to  the  said  house, 
where  he  saw  his  brother  John :  That  the  deponent's  brother 
John,  on  that  occasion,  stated  to  the  deponent,  that  he  had  paid 
the  bill  to  the  pursuer  at  Shotts  the  week  before,  and  that  the 
pursuer  had  promised  to  send  the  bill  to  him  at  Shotts,  as  soon 
as  he  the  pursuer  should  return  to  Dundee ;  and  the  deponent's 
brother  John,  on  that  occasion,  complained  to  the  deponent, 
tbat  it  was  hard  fot  him  to  pay  the  piper,  when  he  was  not 
more  nearly  related  to  the  deponent's  son  Andrew  than  the  pur- 
suer, who  is  also  the  uncle  of  Andrew.  Depones,  That  no  de- 
mand was  made  against  the  deponent  for  payment  of  the  said 
bill  until  it  was  lodged  in  the  hands  of  Messrs  Wallace  and  Wat- 
kins,  writers  in  Glasgow."  "  Depones,  Tbat  on  the  occasion 
when  his  brother  John  sent  for  Kim  to  the  house  in  Prince's 
Street,  as  already  deponed  to,  his  brother  John  asked  him  to  pay 
a  part  of  the  sum  in  the  bill,  but  without  specifying  any  parti- 
cular sum,  and  the  deponent  then  told  his  brother  John  that  he 
could  not  do  so  at  the  time :  That  the  deponent  did  not  after- 
wards pay  any  part  thereof  to  his  brother  John.  Interrogated 
specially,  and  desired  to  say,  whether  he  ever,  on  any  occasion, 
made  enqiury  to  satisfy  himself  of  the  truth  of  the  statement 
made  by  his  brother  John  as  to  the  alleged  payment  of  the  bill, 
or  that  the  bill  had  been  sent  by  the  pursuer  to  his  brother  John  ? 
Depones,  That  he  did  not,  but  he  has  no  doubt  that  the  bill  was 
paid." 

"  lOM  February  1838 The  Lord  Ordinary  having  heard 

the  counsel  for  the  parties  on  the  report  of  the  commission  for 
taking  the  oath  of  the  defender,  Robert  Black,  and  whole  pro- 
cess, and  made  aviundum ;  In  respect  of  the  decision  of  the 
whole  Court  in  the  case  of  Christie  v,  Henderson  and  Murdoch, 
19tb  June  1833  (11  Shaw,  744),  Finds  that  the  said  oath 
proves  the  debt  pursued  for  to  be  resting-owing  by  the  said  de- 
fender as  a  joint  accepter  of  the  bill  mentioned  in  the  libel ;  and 
decerns  apunst  the  said  defender  in  terms  of  the  libel  accord- 
ingly :  Finds  him  liable  in  expenses,  subject  to  modification ; 
allows  an  account  thereof  to  be  given  in,  and  remits  the  same, 
when  lodged,  to  the  auditor  for  his  taxation  and  report. 

*'  Note — The  case  of  Christie  is  binding,  of  course,  on  the 
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Lord  Ordinary ;  but  it  was  decided  by  a  very  narrow  nugority, 
and  one  eminent  Judge  (Lord  Glenlee)  appears  to  have  given  no 
opinion. 

*'  There  is  a  shade  of  difference  too,  between  that  case  and 
the  present ;  inasmuch  as  the  defenders  there  swore  only  to 
their  general  belief  or  opinion  that  the  bill  must  have  been  paid 
by  the  other  accepters ;  whereas  Robert  Bkck  depones  here, 
and  with  circumstances  of  time  and  place,  tbat  be  was  distinctly 
informed  by  one  of  the  co^ccepters,  since  dead,  that  he  had 
actually  paid  it  to  the  present  pursuer.  As  the  law  of 
Scotland  admits  the  statement  of  dead  persons,  having  cause 
of  knowledge,  to  be  received  on  the  testimony  of  living  wit- 
nesses, it  at  one  time  occurred  to  the  Lord  Ordinary  that  this 
sort  of  derivative  evidence  might  be  taken  as  an  intrinsic  part 
of  an  oath  in  reference,  so  as  to  make  the  whole  deposition  ne- 
gative of  resting-owing.  But,  considering  that  such  secondary 
evidence  is  never  admitted  in  our  law,  as  of  itself  conclusive, 
and  where  admissible,  is  necessarily  submitted  to  the  judgment 
and  discretion  of  the  Court  or  jury,  as  to  its  credit  and  effect, 
while  an  oath  on  reference  is  liable  to  no  such  estimation,  but 
must  always  be  taken  as  absolutely  and  finally  probative  of  what- 
ever it  contains,  he  has  come  to  be  satisfied  that  this  view  was 
erroneous.  Besides,  the  statement  of  dead  persons  being  recei v« 
able  only  as  a  secondary  testimony  of  witnesses,  the  fiict  said  to 
have  been  stated  by  the  deceased  John  Black,  viz.,  the  payment 
of  a  sum  of  money,  could  not  have  been  proved  by^  witnesses  at 
all.  No  doubt,  if  he  had  been  dive,  and  sued  with  the  other 
defenders,  and  had  sworn  on  the  pursuer's  reference,  that  he  had 
himself  actually  paid  the  whole  contents  of  the  bill,  that  oath 
would  have  liberated  not  only  himself  but  all  the  co-accepters. 
But  there  is  no  such  oath ;  and  in  that  of  the  present  defender 
this  statement  must  be  considered  as  extrinsic. 

"  It  is  plain  enough,  that  neither  Janet  Black  nor  Robert 
could  be  liable  as  representing  John,  for  whom  they  were  en- 
titled to  enter  the  plea  of  prescription,  and  a^nst  which  the 
pursuer  does  not  pretend  that  he  has  either  wnt  or  oath  to  op« 
pose — and  it  is  partly  upon  this  account,  as  well  as  the  hardship 
and  moral  doubtfulness  of  the  case,  that  the  expenses  as  to  Robert 
have  been  made  subject  to  modification." 

Robert  Black  reclaimed,  and  contended — That  there 
was  a  distinction  between  the  present  and  the  case  of 
Christie,  referred  to  by  the  Lord  Ordinary.  Besides, 
the  summons  sets  forth  the  ground  of  action  as  a  debt 
contracted  by  Andrew,  Robert,  and  John  Black ;  and 
the  question  was,  whether  the  pursuer  had  proved  hia 
case  by  the  oath  of  Robert  Black  ?  Where  an  action 
is  brought,  stating  the  special  nature  of  a  debt  sued 
for,  it  is  not  competent  to  alter  in  the  condescendence 
the  nature  of  the  daim.  Now,  if  the  facts  stated  in  the 
present  oath  would  not,  with  reference  tathe  summons, 
have  been  relevant  as  a  condescendence,  this  oath  wap 
not  sufficient  to  prove  the  pursuer's  case :  Jackson  v. 
Williamson,  9th  December  1825.  Swing's  Trustees  r. 
Farquharson,  26th  February  1829.  Stillie's  Trustees 
V.  Shiell,  1 2th  November  1 829.  There  the  party's  oath 
had  not  made  out  the  averment  made  in  the  sununons, 
but  the  liability  stated  in  the  oath  was  of  a  different 
kind  altogether*  This  went  to  the  constitution  of  the 
debt  alleged  in  the  summons. 

Answered  for  the  pursuer — The  summons  is  laid  on 
the  debt — ^not  on  the  bill.  The  decision  in  Christie's 
case  entitles  to  trace  the  history  of  the  document.  The 
ptursuer  is  not  bound  to  prove  the  narrative  of  his  sum- 
mons. It  appears  that  this  bill  is  resting-owing.  The 
oath  of  the  defender  proves  that  he  signed  the  bill,  and 
the  pursuer  is  entitled  to  trace  its  history*  No  receipt 
for  the  money  has  been  produced,  and  no  delivery  of 
the  bill  was  made  by  the  pursuer.  This  party  acknow- 
ledges his  subscription  of  the  bill,  and  cannot  swear 
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that  payment  has  been  made  by  him,  or  that  he  saw  it 
paid.  Resting-owing  is  therefore  made  out.  There 
is  no  distinction  between  this  case  and  that  of  Christie. 

Lord  Justice' Clerk I  thought  at  first  there  was  some 

foundation  for  the  ohjection  as  to  the  statement  in  the  summons 
not  being  supported  by  the  oath,  but  I  am  now  satisfied  that 
the  objection  is  too  critical,  though  certainly  a  party  is  not  en- 
titled,  af^er  bringing  an  action,  to  change  his  grounds.  On  the 
merits  of  this  case,  1  think,  unless  we  are  now  to  dissent  from 
what  was  found  in  Christie's  case,  it  is  impossible  for  us  to 
come  to  any  other  decision  than  the  Lord  Ordinary  has  done. 
The  first  ground  on  which  the  defender  considers  the  debt  as 
paid,  yiz.,  a  communication  from  a  party  now  deceased,  is  not 
sufficient  for  a  co-obligant  to  state  in  his  oath  to  free  himself.  I 
therefore  think  the  interlocutor  of  the  Lord  Ordinary  is  right. 

Lord  Medwyn. — I  am  of  the  same  opinion ;  and  I  certainly 
do  not  consider  the  objection  stated  to  the  summons  well 
founded.  The  libel  here  is  quite  in  a  different  situation  from 
the  cases  quoted.  The  defender  states  that  it  was  his  under- 
standing that  the  debt  was  on  the  joint  behoof;  and  his  oath 
confirms  the  statement  in  the  summons,  that  £50  were  advanced, 
for  which  he  and  his  brothers  were  joint  obligants.  The  deci- 
sion in  Christie's  case  settles  the  point  on  the  merits ;  and  I 
think  Christie's  case  was  well  decided.  It  is  important  here 
that  the  document  of  debt  does  subsist,  and  the  pursuer  was 
entitled  to  put  it  to  this  party,  whether  he  did  subscribe  it.  In 
a  joint  bill,  the  creditor  may  select  one,  and  disregard  the  other 
parties.  Now,  look  at  the  oath  in  this  case.  The  pursuer  tries 
to  prove  by  it  that  this  debt  was  not  paid  by  the  defender,  or 
by  the  other  obligants.  If  the  defender  could  have  sworn  that 
he  knew  it  was  paid,  or  shown  that  it  had  been  paid,  and  the 
creditor  could  not  produce  the  document  of  debt,  the  case  might 
have  been  different,  but  all  that  he  swears  is,  that  another  obli- 
gant  told  him  that  he  had  paid  it;  and  that  is  not  sufficient. 

Lords  Glenlee  and  Mcadowbank  were  of  the  same  opinion. 

Their  Lordships  refuged  the  reclaiming  note. 

Lord  Ordinary,  Jeffrey. — Act,  Dean  of  Faculty  THope) ; 
Wotherspoon  and  Mack,  W.S.,  Agents, — Alt,  D.M'NeiU,  Rus- 
sell; Robert  Laidlaw,  S.S.C,  Agent [J.D.M.] 


29th  June  1 838. 
First  Division (G.D.F.) 

No.  256. — Mrs  Eliza  Holland  or  Haltburton, 
now  Stent,  Widow  and  Trustee  of  the  late  Colonel 
Robert  Hafyhurton,  and  James  Stent,  Her  Hus^ 
band,  for  Bis  interest^  Pursuers,  v.  James  Ruther- 
ford, Defender, 

Process —  Summons — Relevancy — Conclusions — Right  in  Se- 
curity— A,  and  B,  were  joint  adventurers  in  a  building  specU' 
lation,  towards  the  expense  of  which  A,  made  larger  advances 
than  B,,  who  agreed  by  missive  to  grant  security  in  A.*8  favour, 
over  his  half  of  the  concern,  and  he  likewise  executed  in  his 
favour  an  heritable  bond  over  separate  heritage.  A,  raised  a 
summons,  concluding  for  payment  of  the  bond,  and  further, 
that  B.  should  be  ordained  to  execute  the  security  over  the 
building  in  question,  in  security  and  payment  of  the  heritable 
bond.  The  Court  decerned  for  payment  of  the  bond,  but  super- 
eeded  the  second  conclusion, — holding,  that  though  ambiguously 
expressed,  the  meaning  was,  to  afford  tlie  defender  the  alterna- 
tive of  paying  or  of  granting  security. 

The  late  Colonel  Halyburton  and  the  defender,  in 
1826,  entered  into  a  joint  adventure  for  the  purpose 
of  erecting  a  chapel  at  Portobello,  on  the  understand* 
ing  that  each  was  to  advance  a  half  of  the  expense, 
and  that  they  were  to  hold  the  building  in  joint  pro- 
perty. In  consequence  of  a  peculiarity  in  the  titles 
pf  the  superior  on  which  the  building  was  erected, 


and  which  prohibited  the  feuing  out  of  more  than  the 
eighth  part  of  an  acre,  a  share  of  the  feu  was  given  to 
the  respective  wives  of  Colonel  Halyburton  and  the 
defender,  and  they  as  well  as  the  husbands  appeared 
on  the  progress  as  vassals,  but  it  was  alleged  by  the 
pursuers  that  this  was  done  for  the  purpose  of  obviat- 
ing the  peculiarity,  and  that  the  wives  were  only  to 
hold  as  trustees  for  the  husbands.  Halyburton's  ad- 
vances towards  the  concern  exceeded  those  of  the  de- 
fender by  £1000 ;  and  in  consequence  of  this  the  de- 
fender and  his  father,  in  1 826,  granted  Halyburton  an 
heritable  bond  (in  which  they  also  became  personally 
bound)  over  certain  property,  on  which  infeflment  was 
passed.  It  was  also  said  to  have  been  further  agreed, 
that  Halyburton  should  be  entitled  to  ^<  receive  aod 
demand"  from  the  defender  an  heritable  security  over 
his  and  the  share  held  in  the  name  of  his  wife,  in  cor- 
roboration and  further  security  of  the  superadvanc^s. 
Both  the  defender  and  his  father  were  sequestrated^ 
but  they  settled  with  their  creditors  by  compositioDs 
and  were  discharged,  the  defender  in  March,  and  bis 
father  in  November  1828.  Colonel  Halyburton,  think- 
ing himself  secure,  made  no  claim  in  the  sequestratioa 
In  September  1828,  on  a  settlement  of  accounts  be- 
tween the  defender  and  Colonel  Halyburton,  after  a 
reference  to  a  Mr  Spence,  a  professional  third  party, 
the  previous  balance  of  £1000,  as  against  the  defen- 
der, was  confirmed,  but  there  was  found  due  to  him 
a  sum  of  £53,  which  Halyburton  paid  to  him  on  the 
adjustment.  On  that  occasion  the  defender  addressed 
the  following  letter  to  Colonel  Halyburton : 

"  Edinr,,  \9th  Septr,  1828 Dear  Sie,  I  hereby  bind  and 

oblige  myself,  at  my  expense,  to  execute  a  deed  restoring  yoa, 
notwithstanding  the  intervening  sequestrations  of  myself  and  my 
father,  to  the  personal  security  contained  in  his  and  my  bond  (o 
you,  dated  the  20th  November  1826,  and  that  immediately  ift?r 
my  father's  offer  of  composition  is  approved  of  by  the  Coart : 
and  1  farther  bind  myself,  in  the  same  deed,  to  continue  your  $«• 
curity  over  my  half  of  the  Episcopal  Cbapel  at  Portobello,  to 
the  extent  of  the  sums  superadvanced  by  you  beyond  me,  ou  its 
account,  as  fixed  by  the  states  prepared  by  Mr  Spence,  and 
brought  up  to  3 1  St  December  last,  so  as  to  give  you  the  sanw; 
security  you  at  present  hold  over  the  chapel  for  these  sumg.acd 
in  this  deed  it  shall  be  declared,  that  the  interest  shall  not  coa- 
mence  till  3lst  December  1827,  in  consequence  of  my  faarir^ 
settled  all  interest  prior  to  that  date.     1  am  your  obedt.  sem." 

(Signed)         "  J  as.  Rutheefobd.'* 

The  defender  failed  to  implement  the  terms  of  the 
missive,  whereon  Halyburton  entered  to  possession  of 
the  subjects  disponed  in  the  bond,  and  attempted  a 
sale  without  success.  Colonel  Halyburton  died  is 
1831,  leaving  a  trust-deed,  by  which  he  conveyed  his 
heritable  property  to  the  present  pursuer  and  oilier 
parties  as  trustees,  for  certain  purposes ;  and  of  these 
persons,  the  widow  is  the  only  surviving  acceptiog 
trustee.  She  brought  this  action,  subsuming  that  thi> 
defender  is  liable  in  payment  of  the  bond  for  £1000, 
and  that  he  "  is  also  bound  to  grant  a  valid  coDvey- 
ance,  or  other  sufficient  security,  over  the  half  of  the 
said  chapel  or  place  of  worship,"  "  for  payment  and 
security*'  of  the  superadvances.  She  accordingly  con- 
cluded that  the  defender  should  be  ordained  to  pay  the 
sum  in  the  bond,  with  interest  and  penalty,  &c. 

**  And  farther,  the  said  James  Rutherford,  defender,  oa^i 
and  should  be  decerned  and  ordained,  by  decree  foresaid,  ti  ^ 
own  expense,  instantly  to  grant,  subscribe,  execute  and  dehfcr. 
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to  and  in  favour  of  the  pursuer,  the  said  Mrs  Eliza  Holland  or 
Haly burton,  now  Stent,  trustee  foresaid,  a  good,  valid,  and  suf- 
ficient disposition  and  assignation,  heritable  bond,  or  bond  and 
disposition  in  security,  or  such  other  deed  as  to  our  said  Lords 
shall  seem  proper,  of  and  over  the  defender's  half  of  the  said 
ground,  chapel,  or  place  of  worship,  and  others,  and  whole  pro- 
perty, funds  and  effects  of  the  said  joint  concern,  with  precept 
of  sasine,  clause  of  sale,  and  all  usual  and  necessary  clauses, 
disponing,  conveying,  and  assigning  the  same  to  her,  in  security 
and  for  payment  of  the  foresaid  principal  sum  of  £1000  Ster- 
ling, being  the  amount  of  the  foresaid  superadvances  by  the  said 
Robert  Haly burton,  with  interest  thereof  from  the  Slst  day  of 
December  1827,  till  paid,  deducting  as  aforesaid." 

The  defender  stated,  that  the  fourth  share  of  the 
feu  belonged  to  his  now  deceased  wife,  having  been 
acquired  by  her  separate  funds,  over  which  he  had  no 
control:  That  in  1827,  Halyburton  had  made  super- 
advances,  but  to  a  smaller  extent  than  £1000,  and  that, 
to  pay  up  this  sum,  he  obtained  from  Colonel  Haly- 
burton a  loan  of  £1000  on  the  security  mentioned,  and 
it  was  agreed  that  the  lender  was  to  retain  the  sum  of 
superadvances,  which  amounted,  by  the  defender's 
statement,  only  to  £633,  but  it  was  denied  that  the 
bond  was  granted  in  security  of  superadvances  to  the 
extent  of  £1000.  It  was  also  averred,  that  of  the  ba- 
lance of  the  loan,  £350  was  only  paid  over  to  the  de- 
fender. In  regard  to  the  missive,  it  was  alleged  that 
Colonel  Halyburton  had  extorted  it  from  the  defender, 
on  the  ground  that  if  he  did  not  grant  it,  Colonel  Haly- 
burton would  appear  in  the  proceedings,  and  prevent 
his  father's  discharge  in  the  sequestration. 

It  appeared  that  the  parties  had  entered  into  a  sub- 
mission to  certain  arbiters  to  settle  all  disputes,  but 
after  procedure  the  submission  fell.  A  second  submis- 
sion was  then  entered  into,  in  the  course  of  which  mu- 
tual concessions  were  broached  for  the  purpose  of 
adjustment.  One  of  these  was  by  Colonel  Halyburton, 
who  agreed  to  withdraw  the  missive  obligation,  on  the 
onderstanding  of  matters  being  arranged,  but  this  se- 
cond submission  likewise  fell  before  a  decree-arbitral 
was  pronounced. 

The  pursuer  pleacUd — (1.)  The  personal  obligation 
contained  in  the  bond  and  disposition  in  security,  was 
not  extinguished  by  the  defender's  sequestration  and 
discharge.  (2.)  Supposing  the  personal  obligation  to 
have  been  so  extinguished,  it  was  formally  and  legally 
revived  by  the  obligation  of  September  1828,  which 
was  never  abandoned  or  discharged,  and  is  liable  to  no 
good  objection.  (3.)  The  pursuer,  as  in  right  of  Co- 
lonel Halyburton,  is  entitled  to  a  preference  over  the 
partnership  property,  both  at  common  law  and  in  terms 
of  the  obligations  libelled,  and  to  have  such  a  deed 
executed  in  her  favour  as  the  Court  may  consider  pro- 
per, in  the  circumstances  of  the  case,  for  rendering  this 
preference  effectual.  (4.)  The  minute  in  the  submis- 
sion, of  date  1 3th  April  1 832,  was  entered  into  in  con- 
templation  of  a  final  adjustment  of  all  matters  in  dispute, 
and  fell,  along  with  the  submission  and  the  other  pro- 
ceedings, of  which  it  was  a  part,  by  expiry  of  the 
submission  before  decree;  and  farther,  this  minute 
cannot  be  founded  on  by  the  defender,  seeing  it  was 
entered  into  in  consequence  of  his  averment,  that  the 
obligation  of  September  1828  was  granted  during  the 
dependence  of  his  sequestration. 

The  defender  p/tfa^c/ — (I.)  The  personal  conclusion 


for  payment  of  the  sum  contained  in  the  bond  and  dis- 
position in  Security,  cannot  be  maintained,  in  respect 
that  the  personal  obligation  in  the  bond  was  extin- 
guished by  the  statutory  discharge  of  the  defender 
under  his  sequestration ;  and  even  if  effect  could  be 
given  to  the  obligation  libelled  on,  it  could  not  support 
the  conclusion  for  payment,  in  respect  that  it  does  not 
take  the  defender  bound  to  pay.  (2.)  Even  if  the  con- 
clusion for  payment  could  be  maintained,  the  pursuer 
is  bound  to  account  for  the  rents  of  the  property  held 
in  security  which  have  been  drawn,  or  might  and  ought 
to  have  been  drawn,  by  her  husband  and  herself,  and 
to  give  deduction  of  counter  claims  due  to  the  defen- 
der by  her  late  husband,  and  she  is  not  entitled  to 
payment  of  any  expenses,  except  such  as  were  usefully 
or  necessarily  incurred  in  preserving  the  subjects,  or 
attempting  to  make  the  security  effectual  in  terms  of 
the  bond.  (3.)  The  pursuer,  as  trustee  of  her  late 
husband,  has  no  preferable  right  of  security  at  common 
law  over  the  defender's  interest  in  the  chapel,  and  she 
can  establish  such  a  preference  only  by  legal  diligence, 
but  cannot  competently  proceed  by  craving  that  the 
defender  be  ordained  to  execute  a  deed  which  shall 
create  a  preference ;  and,  under  the  obligation  libelled, 
the  pursuer  can  only  claim  that  her  security  over  the 
defender's  interest  in  the  chapel  should  continue  as  it 
was  at  the  date  of  the  obligation.  (4.)  The  conclusion 
that  the  defender  shall  convey  to  the  pursuer  one-half, 
or  shall  create  an  heritable  security  over  one-half  of 
the  chapel,  cannot  be  maintained,  in  respect,  1^/,  that 
the  defender  never  had,  and  has  not,  and  therefore 
cannot  convey  a  real  feudal  right  in  more  than  one- 
fourth  part  of  the  subjects ;  and,  2c%,  that  even  by 
the  terms  of  the  obligation,  any  such  conveyance  or 
security  would  be  limited  to  the  amount  of  Colonel 
Halyburton's  alleged  superadvances,  as  at  31st  Decem- 
ber 1827.  (6.)  As  the  heritable  bond  and  disposition 
in  security  includes  these  alleged  superadvances,  the 
pursuer  is  not  entitled  to  maintain  both  her  conclusions, 
viz.,  that  the  defender  shall  be  decerned  to  make  pay- 
ment of  tlie  sum  in  the  bond,  and  likewise  to  create  a 
security  for  the  same  sum  over  the  chapel,  but  she  is 
bound  to  make  her  choice  of  the  one  or  of  the  other. 
(6.)  The  obligation  libelled  on  cannot  support  the  pre- 
sent action  to  any  extent,  in  respect  that  it  is  unstamp- 
ed and  informal ;  in  respect,  likewise,  that  it  was  an 
illegal  preference  and  advantage  in  favour  of  the  cre- 
ditor, exacted  from  the  defender  as  a  condition  of  the 
discharge  of  his  father,  who  was  bound  along  with  him 
in  the  same  transaction,  and  that  it  was  formally  aban- 
doned and  discharged  by  the  agreement  into  which  the 
parties  entered  in  the  submission  above  condescended 
on. 

"  lOf/i  February  1838.--Tho  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  process.  Finds,  under 
the  first  conclusion  of  the  libel,  that  the  defender  is  bound  to 
make  payment  to  the  pursuer  of  the  sum  of  £1000  Sterling,  con- 
tained in  the  bond  and  dispo>ition  in  security,  with  the  interest 
due  thereon  from  31st  December  1827  till  payment,  and  the  ne- 
cessary expenses  incurred  in  virtue  thereof;  and  remits  to  Mr 
Williiim  MoncriefT,  accountant,  to  make  up  a  state  thereof,  and 
to  report :  Finds,  under  the  second  conclusion,  that  the  defen- 
der, unless  he  shall  render  it  unnecessary  by  making  payment, 
is  bound  to  grant  such  a  deed  as  is  herein  concluded  for,  in  se- 
curity of  the  £1000  in  the  bond,  and  the  interest  due  thereon, 
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or  such  lesser  sum  as  he  can  show  to  have  been  the  luperad- 
vances  by  the  late  Robert  Halyburton  on  account  of  the  chapel ; 
and  remits  also  to  the  said  William  Moncrieff  to  report  on  the 
amount  of  the  said  superadvances :  Grants  diligence  to  both 
parties  for  the  recovery  of  all  books  and  writings  required  by 
the  accountant,  and  decerns,  and  reserres  consideration  of  the  ex- 
penses hoc  Mtatu. 

**  Note, — Both  of  the  conclusions  of  the  summons  are  object- 
ed to  in  point  of  form. 

"  The  objection  to  the  first  is,  that  it  demands  payment, 
whereas  the  agreement  founded  on  by  the  pursuer  only  binds 
the  defender  to  execute  a  deed,  &c.  This  point  is  not  free 
from  difficulty,  and  the  Lord  Ordinary  cannot  be  confident  in 
his  judgment  on  it.  But  the  circumstances  make  this  case  very 
different  from  that  of  Graham,  11th  March  1823.  The  defen- 
der was  originally  bound  by  a  bond  to  pay  £1000.  The  per- 
sonal obligation  of  this  bond  fell  by  his  sequestration  and  dis- 
charge ;  but  after  he  became  his  own  master  again,  he  obliged 
himself  by  the  agreement  to  restore  the  pursuer  to  the  benefit 
of  that  bond.  No  doubt  he  stipulated  tnat  he  was  to  do  this 
by  executing  a  deed,  which  it  was  his  duty  to  have  done  long 
ago.  Can  he  first  fail  to  perform  this  duty,  and  then  found  on 
this  failure  as  a  defence  against  the  restoration  ?  The  Lord  Or- 
dinary rather  thinks  not.  He  considers  the  agreement  as  a  bar 
to  his  pleading  that  the  bond  fell  by  the  discharge,  in  which 
case  the  conclusion  for  payment  is  well  founded  on  the  bond. 

*'  The  objection  to  the  second  conclusion  is,  that  it  demands 
instant  security,  which  is  inconsistent  with  the  previous  demand 
for  payment.  But  there  is  no  inconsistency  between  security 
and  a  decree  for  payment. 

"  On  the  merits,  the  Lord  Ordinary  thinks  the  justice  of  the 
case  eminently  with  the  pursuer.  It  seems  to  him  to  be  clear, 
that  the  defender  is  struggling  to  evade  the  fulfilment  of  a  plain 
onerous  arrangement,  of  which  he  has  already  taken  all  the 
benefit.  The  whole  case  resolves  into  the  pleas  on  which  he 
does  so,  which  are  as  follows : 

"  1.  That  the  agreement  was  abandoned  by  the  defender  in  the 
course  of  a  reference  of  these  matters.  It  was  no  doubt  *  with- 
drawn,' but  only  as  unnecessary  to  be  founded  upon  in  that  particu- 
lar proceeding.  The  defender  made  an  admission  before  tne  arbi- 
ter, which  the  pursuer  thought  made  it  safe  in  him  to  abstain 
from  saying  any  thing  about  this  obligation  as  the  foundation  of 
his  claim  in  that  submission.  But,  even  though  the  submission 
had  ended  in  a  decree,  a  proceeding  like  this,  in  the  course  of 
conducting  one  cause,  won't  conclude  even  the  same  parties  in 
another  cauee,  though  in  the  same  matter.  The  submission, 
however,  expired  without  a  decree ;  yet  the  defender  wishes  to 
fix  the  pursuer  down  to  an  adherence  to  every  thing,  in- 
cluding all  the  mutual  concessions  done  in  the  course  of  it. 

"  2.  That  the  agreement  was  '  an  illegal  preference  and  ad- 
vantage in  favour  of  the  creditor,  exacted  from  the  defender  as 
a  condition  of  the  discharge  of  the  father*  (defender's  sixth 
plea).  There  are  two  grounds  on  which  the  Lord  Ordinary  re- 
jects this.  First,  Halyburton,  the  creditor  said  to  have  been  fa- 
voured, had  never  ranked  on  the  sequestrated  estate  of  the  de- 
fender's fisither,  who  was  discharged  on  a  composition.  The 
pursuer  accounts  for  this  by  saying  (apparently  truly)  that  he 
was  so  fully  secured  otherwise,  that  if  he  had  attempted  he 
could  not  have  ranked.  But  it  is  certain  that  he  did  not.  So 
he  was  not  given  up  to  the  creditors  or  to  the  Court  as  concur- 
ring in  the  composition. 

"  The  defender  says  that  a  gratuity  may  be  given  to  a  credi- 
tor for  not  ranking,  and  thereby  for  not  opposing.  But  the 
Lord  Ordinary  is  not  satisfied  that  there  is  any  authority  for 
this  in  the  sixtieth  section  of  the  Bankrupt  Act,  or  in  any  of 
the  judgments  explaining  it.  The  opinions  of  the  Judges  in  the 
case  of  Ker,  14th  February  1828,  seem  to  assume,  that  to  bring 
the  transaction  within  the  Statute,  the  creditor  must  be  held  out 
to  the  Court  as  actually  concurring.  There  is  surely  some  diffi- 
culty in  imputing  bribery  to  a  gift,  in  consequence  of  which  the 
receiver  does  nothing,  and  is  not  asked  to  do  any  thing  illegal, 
but  merely  abstains  from  exercising  a  right,  not  connected  with 
any  duty. 

"  Secondly,  The  burden  of  proving  that  the  agreement  was 


meant  as  a  consideration  for  concurring  in,  or  for  noC  oppose^ 
the  composition,  lies  on  the  defender.  But  he  has  not  proT^d 
it :  and  the  whole  facts  disprove  it.  The  agreement  makes  s 
reference  to  the  fether's  discharge  as  a  date ;  but  there  is  r.9 
glimpse  in  the  proceedings  of  there  having  been  any  idea  cfnaj 
improper  design,  or  of  any  design  connected  with  the  firther'i 
sequestration.  Such  an  idea  is  almost  refuted  by  the  nngle&d 
that  the  person  said  to  be  bribed  to  promote  the  oompositiooSd 
not  even  rank,  though  it  is  said  that  he  might  hare  done  so. 
Nor  is  there  a  particle  of  evidence  to  show  that  if  he  bad  ranked, 
he  would  not,  though  unbribed,  have  concurred  in  the  cocnposii- 
tion. 

"  Third,  That  the  agreement  does  not  bind  the  defender  to 
give  a  security  over  his  half  of  the  chapel.  The  words  are : 
'  I  further  bind  myself  to  continue  your  security  orer  my  half  of 
the  Episcopal  Chapel  at  Portobello,'lte.,  &c,  *  so  as  to  give  jea 
the  same  security  you  at  present  hold  over  the  chapeL'  The  de- 
fender says  that  this  is  only  an  obligation  to  continue  a  secorirr, 
but  that  as  he  knew  that  there  was  no  pre-existing  security,  his 
contract  meant  that  he  was  to  give  none  at  all.  He  states  ja£- 
dally  that  this  was  really  his  meaning.  It  is  a  statement  to 
which  no  credit  can  be  given.  It  is  repugnant  to  the  facts  of 
the  case,  and  to  any  rational  construction  that  can  be  pat  npoa 
the  words.  The  meaning  plainly  was,  that  a  security  vfaic^ 
the  pursuer  had  over  other  subjects  was  to  be  extended  over  rbe 
defender's  half  of  the  chapel.  It  was  to  be  made  the  sanoe  over 
the  chapel  as  it  was  over  the  other  subjects. 

*'  Fourth,  That  the  ground  on  which  the  chapel  stands  is  only 
one-half  of  an  acre,  which  is  held  equally  by  four  persons,  eicb 
having  one-eighth,  and  that  the  defender  having  only  ooe-eightk, 
it  is  not  in  his  power  to  give  any  deed  affecting  the  half;  wbidt, 
besides,  b  forbidden  by  the  superior's  entail.  He  has  no  pUa 
founded  on  the  entail ;  and,  in  a  question  with  the  pursuer,  Im 
must  execute  such  a  deed  as  the  Court  shall  think  necessary, 
and  prefer  conveying  in  security  his  interest,  whatever  it  ini/ 
be.  If  the  superior  shall  interfere,  he  may  be  disposed  ot 
Meanwhile,  the  fact  is,  that  the  defender's  wife  may  in  foraiW 
the  holder  of  one-eighth  of  the  acre  in  question.  She  is  » 
merely  as  a  trustee  for  him,  who  through  two  separate  feus.  (»e 
of  them  in  her  name,  is  the  real  owner  of  both  eighths.  Thd 
fiict  is  proved  by  the  very  agreement  in  question,  in  which  he 
engages  to  give  a  security  '  over  my  half,'  by  his  statutory  ei- 
aminations,  and  by  other  evidence. 

"  The  question  of  expenses  is  reserved  till  it  be  seen  wLtf 
the  amount  of  the  superadvances  is.  Neither  party  moved  or  ex- 
pressed a  desire  for  any  additional  evidence." 

The  defender  reclaimed  and  pleaded^  that  at  i^^ 
date  of  the  missive.  Colonel  Halyburton  had  no  security 
over  the  chapel,  and  that  he  only  meant  by  the  missive 
to  do  nothing  which  should  prejudice  any  right  which 
Colonel  Halyburton  had  in  the  building,  and  that  tiie 
terms  of  the  letter  were  not  capable  of  the  constnieUoik 
that  he  was  to  give  heritable  security  over  the  half;  for 
the  defender  only  had  a  fourth  share,  as  showa  by 
the  titles,  so  that  he  could  not  grant  a  security  over 
half  of  the  building.  Besides,  it  was  incompetent  bodi 
to  sue  for  payment  of  the  bond  and  for  secimty.  Tbf 
defender  further  pleaded,  that  the  missive  was  null  oo- 
der  the  sequestration  laws,  having  been,  as  he  alleged, 
given  to  Colonel  Halyburton  as  a  consideratioii  fcM*  isdi 
ranking  in  his  sequestration ;  but  no  evidence  of  l&ii 
appeared. 

Lord  Gillies I  think  that  some  little  difl&ccilty  does  exat 

from  the  mode  of  expression  in  the  missive,  bat  as  any  cbuft 
of  fraud  in  obtaining  it  has  been  passed  from,  I  rather  ct»- 
sider  that  it  was  not  to  continue  a  security  which  did  »( 
exist,  and  so  to  do  nothing,  but  that  it  was  given  in  implemff : 
of  an  understanding  to  grant  security  over  the  cAiapel  to  Us 
extent  of  a  half. 

Lord  Mackenzie I  agree  with  Lord  Gillies,  ss  we  are  cc^ 

relieved  from  any  charge  of  collusion  q^  inmL    nc  qscfti^ 
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therefore  comen  to  be  one  of  process,  arising  out  of  the  ambi- 
guous form  in  which  the  conclusions  are  expressed.  Now,  it 
is  not  seriously  disputed  that  the  defender  is  due  £1000,  but  it  is 
said,  you  cannot  get  payment  of  the  bond,  and  security  besides. 
I  rather  agree  with  the  Lord  Ordinary  in  the  meaning  which  he 
has  attached  to  the  conclusion,  that  there  is  nothing  inconsistent 
between  security  and  a  decree  for  payment;  but  I  certainly 
cannot  understand  the  reason  for  asking  both  payment  and  se< 
curity.  I  would  supersede  the  second  conclusion  just  now, 
and  decern  in  terms  of  the  first  conclusion. 

Lord  Corehouse. — The  bond  is  just  a  decree  for  £1000,  and 
certainly  it  is  peculiar  to  set  about  asking  both  payment  and  se- 
curity. I  therefore  agree  with  Lord  Mackenzie  that  we  ought 
to  supersede  the  second  conclusion,  and  remit  the  remaining 
point  to  the  Lord  Ordinary. 

Lord  President  concurred. 

The  Court 

"  Recal  the  interlocutor  reclaimed  against  in  hoe  iiatu,  and  find 
that,  under  the  first  conclusion  of  the  libel,  the  defender  is 
bound  to  make  payment  to  the  pursuer  of  the  sum  of  £1000, 
contained  in  the  bond  and  disposition  in  security,  with  the  in- 
terest due  thereon  since  Slst  December  1827  till  payment,  and 
the  necessary  expenses  incurred  in  virtue  thereof;  but  under 
deduction  of  any  rents  received,  and  of  any  counter  daims  which 
the  defender  can  instruct ;  and  remit  to  the  Lord  Ordinary  to 
ascertain  the  amount  thereof,  and  thereafter  to  proceed  farther 
in  the  cause  as  to  him  shall  be  just,  and  to  decide  all  questions 
of  expenses." 

Lord  Ordinary,  Cockburn. — Act.  H.  J.  Robertson,  Shand; 
John  Shand,  W.S.,  Agent.^Alt,  Dean  of  Faculty   (Hope), 

Russell;    John    Paterson,    S.S.C.,    Ageni N.,    Clerk, — 

fG.D.F.J 


29th  June  1838. 

FnwT  Division (G.D.F.) 

No.  257. — The  Magistrates  of  Edinbuboh,  Pur* 
stters,  V,  The  SHiPownEBs'  Societt  of  Leith,  2>e- 
fenders, — JSt  e  conircu 

Statutes,  28  Geo.  IIL  c.  58;  38  Geo.  IIL  c.  19;  39  Geo.  IIL 
c.  44 ;  45  Geo.  III.  c.  32,  c.  114;  47  Oeo.  III.  c  2 ;  53  Geo. 
III.  c  53;  6  Geo.  IV.  c  103— Royal  Charters  in  favour  of 
Magistrates  of  Edinburgh,  1603  and  163a-.Harbour— Power 
to  levy  dues —  The  Magistrates  of  Edinburgh  have,  in  virtue 
of  certain  Crown-charterg  and  immemorial  practice,  right  to 
levy  dues  at  a  certain  rate  tn  the  port  and  harbour  of  Leith, 
over  vessels  and  goods,  ffc,  viz,,  shore-dues  and  merk  per  ton, 
beaconage  and  anchorage  dues,  berthage  and  flag  and  light 
dues,  and  dues  in  name  of  pilotage. 

By  charter  granted  by  King  James  VI.»  15th  March 
1603,  and  a  subsequent  charter  of  King  Charles  I.,  23d 
October  1636,  there  was  conferred  upon  the  Magis- 
trates of  Edinburgh  a  right  to  levy  a  variety  of  dues 
at  the  ports  of  Leith  and  Ne vhaven.  In  virtue  of  these 
charterR,  the  grantees  averred  that  they  had  been  in 
the  constant  use  and  practice,  down  to  the  present 
time,  of  levying  on  all  vessels,  goods,  and  merchandise 
imported  into  these  havens,  or  exported  therefrom,  the 
dues  known  under  the  name  of  shore-dues,  merk  per 
ton,  beaconage  and  anchorage,  berthage,  flag  or  light 
dues,  pilotage,  golden  penny,  &c., — ^tables  at  a  restricted 
rate  being  from  time  to  time  published  for  the  infor- 
mation of  the  public  Tables  of  this  description  were 
published  in  1761,  1763,  1775,  and  latterly  in  1788. 
In  1785,  an  action  was  brought  by  the  shipowners  of 
Leith,  the  corporations  of  maltmen  and  traffickers,  and 
the  convenery  of  the  trades  of  Leith,  complaining  that 
In  several  particulars  the  Magistrates  of  Edinburgh 
liad,  in  the  tables  published  by  them,  gone  beyond  the 


charters,  and  had  illegally  exacted  dues  under  a  variety 
of  appellations,  for  which  they  had  no  warrant,  and  con- 
cluding to  have  it  declared  that  the  Magistrates  had  no 
right  to  levy  money  in  name  of  anchorage,  berthage, 
flagage,  beaconage,  pilotage,  shore-dues,  harbour  or 
haven  dues,  or  under  any  other  names  or  heads  other 
than  allowed  by  the  charters  of  1603  and  1636,  and 
that  they  should  be  ordained,  in  exacting  dues,  to  con- 
fine themselves  to  the  warrant  contained  in  these  char- 
ters. The  summons  also  concluded  for  declarator,  to 
ascertain  a  proper  way  for  taking  the  tonnage  of  vessels 
and  goods ;  and  that  all  goods  sold  by  weight,  dry  or 
liquid  measure,  should  have  their  tonnage  ascertained, 
without  regard  to  bulk,  by  weight  or  measure  solely. 
This  action  did  not  result  in  any  decision  of  the  Court 
on  the  merits ;  for  by  a  minute  lodged  by  the  pursuers 
in  February  1788,  it  appeared  that  'Uhe  Dean  of 
Faculty  (pursuers'  counsel)  represented  that  the  parties 
pursuers  in  this  process,  had  come  to  an  understanding 
with  the  Town-council  of  Edinburgh,  as  to  the  subject 
of  this  process,  and  that,  as  an  enlargement  of  the  har- 
bour of  Leith  was  earnestly  wished  for  by  all  parties, 
and  that  the  Good  Town  could  not  move  in  that  matter 
till  the  process  be  put  out  of  Court,  in  order  to  accom- 
plish that  desirable  end,  he  consented  that  the  process 
be  dismissed."  The  process  was  accordingly  dismissed 
simpliciler^  but  the  interlocutor  contained  no  absolvitor 
of  the  defenders. 

In  regard  to  the  dismissal  of  the  action,  the  defen- 
ders stated  that  the  pursuers  had  agreed  to  drop  the 
case,  on  the  understanding  that  the  Magistrates  were 
to  apply  to  Parliament  for  an  Act  which  was  to  obviate 
the  grievance  and  to  settle  the  matters  in  dispute,  viz., 
the  fees  levied  as  berthage,  flagage  and  lightage,  and 
for  which,  it  was  said,  the  old  charters  contained  no 
warrant.  These  the  defenders  in  this  action  styled 
fees,  in  opposition  to  dues,  there  being  no  warrant,  they 
alleged,  in  the  charters  to  exact  such  payments.  This 
was  however  denied  by  the  present  pursuers,  who 
averred  that  the  Act  of  Parliament  in  question  had  been 
suggested  without  any  concert  with  the  defenders,  in 
order  to  improve  the  harbour  of  L  ith,  and  that  the 
action  was  agreed  to  be  dropped :  all  parties  having 
then  agreed  to  the  table  of  dues  of  1788,  which  was 
framed  to  take  away  all  ground  of  complaint. 

In  1788,  an  Act  of  Parliament,  28th  Geo.  IIL,  was 
passed  for  the  improvement  of  Leith  harbour ;  and  this 
Act,  the  present  pursuers  averred,  confirmed  the  right 
under  the  old  charters,  and  likewise  the  right  to  levy 
the  dues  in  the  table  of  1788.  The  Statutes,  38th, 
39th,  45th,  and  53d  Geo.  III.  were  likewise  passed  in 
relation  to  the  harbour  of  Leith.  Under  all  these  char- 
ters and  Statutes,  it  became  a  question  as  to  what  dues 
the  Magistrates  of  Edinburgh  were  entitled  to  levy,— 
the  Magistrates  of  Edinburgh  contending  that  they  had 
right,  in  virtue  of  the  charters  and  immemorial  usage 
prior  to  1788,  to  levy  the  whole  dues  mentioned  in  the 
table  of  1788,  and  that  the  Statutes  did  not  innovate  or 
alter  the  practice,  and  they  raised  an  action  to  have 
this  declared  accordingly.  On  the  other  hand,  the  de- 
fenders brought  a  counter  action  of  declarator,  to  have 
it  found  that  at  no  period  was  there  any  practice  for 
levying,  as  contended  for  by  the  Magistrates,  and  that 
the  Magistrates  had  no  right  to  levy  the  dues  men- 
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tioned  in  the  third,  fourth,  fifth,  sixth  and  seventh  pleas 
of  the  defenders. 

The  Magistrates  pleculed — (1.)  Under  authority 
of  the  royal  charters  1603  and  1636,  and  Acts  of 
Council  and  Tables  1761,  1763,  1775  and  1788,  and 
of  the  usage  following  on  said  charters  and  tables  for 
upwards  of  forty  years,  and  of  the  reservation  in  the 
AcU  28th  Geo.  III.  §  45,  39th  Geo.  III.  §  6  and 
44,  the  pursuers  are  entitled  to  levy, — 1^^,  Shore- 
dues  and  merk  per  ton ;  2<^  Beaconage  and  anchorage 
dues  ;  3d^  Berthage  and  flag  and  light  dues ;  4thj  Pilot- 
age, with  powers  to  apply  a  part  of  those  dues  towards 
payment  of  the  salary  of  the  shoremaster,  as  head  pilot, 
and  as  having  the  charge  and  superintendence  of  the 
licensed  and  acting  pilots ;  6th,  Gold  penny ; — all  in 
terms  of  the  proposed  tables  produced  in  the  action 
before  the  Sheriff.  (2.)  That,  in  particular,  the  pur- 
suers may  lawfully  rate  cattle,  sheep,  and  other  bestial, 
by  the  head  or  score,  logs  by  the  barrel-bulk,  and  all 
other  goods  either  by  the  ton  of  twenty  hundred 
weight,  or  ton  of  eight  barrel-bulk,  according  to  the 
kind  and  description  of  the  goods ;  heavy  goods  to  be 
charged  by  the  ton  of  twenty  hundred  weight,  and  light 
goods  by  the  ton  of  eight  barrel-bulk, — all  as  stated  in 
the  proposed  tables.  Farther,  that  the  shore-dues  and 
merk  per  ton  are  due  on  all  goods  imported,  though 
transhipped  from  one  vessel  to  another,  or  bonded  for 
the  purpose  of  being  re-exported  or  passing  through 
the  city  $  and  that  the  pursuers  are  entitled  to  levy  28. 
per  ton  on  goods  by  general  ships,  so  long  as  the 
Trinity 'House  and  others  concerned  do  not  appoint  a 
collector  for  fivepence  per  ton  of  that  sum,  and  to  dis- 
tribute the  same  in  the  manner  hitherto  in  use,  to  be 
applied  in  terms  of  section  29  of  28th  Geo.  III.  (3.) 
The  dismissal  of  the  process,  and  consequent  absolvi- 
tor pronounced  in  favour  of  the  Magistrates  in  1788, 
of  consent  of  the  pursuers  of  that  action,  had  the  effect 
in  law  of  confirming  the  title  of  the  Magistrates  to  levy 
the  dues  then  and  previously  exacted,  and  placed  the 
Magistrates  in  the  same  situation  in  law,  in  regard  to 
usage,  &c.,  as  if  no  such  action  had  been  instituted. 
(4.)  That  all  of  the  foregoing  several  duties  being  now 
payable  under  authority  of  the  Acts  28th,  38th,  and 
39th  of  Greo.  III.,  and  other  Acts  recited  in  the  Statute 
the  7th  of  Geo.  IV.  c.  105,  they  fall  to  be  reduced  into 
British  Sterling  money,  and  to  the  standard  of  the  im- 
perial weights  and  measures,  by  a  jury  to  be  summoned 
by  the  Sheriff-depute  of  the  county  of  Edinburgh,  in 
terms  of  the  Act  last  mentioned ;  and  therefore  the  in- 
terlocutors pronounced  by  the  said  Sheriff-depute,  in 
the  action  which  was  instituted  at  the  instance  of  the 
pursuers  for  those  purposes,  are  erroneous,  in  as  far  as 
his  Lordship  has  refused  to  reduce  any  one  or  more  of 
those  dues  into  British  Sterling  money,  and  to  the 
standard  of  the  imperial  weights  and  measures,  or  has 
rejected  the  distinction  between  light  and  heavy  goods, 
and  has  refused  to  allow  the  former  to  be  calculated  by 
tlie  ton  of  eight  barrel-bulk,  or  has,  in  any  other  respect, 
rejected  or  modified  the  pleas  maintained  by  the  pursuers 
in  said  action. 

The  defenders  pleaded — (1.)  The  dismissal  of  an 
action  is  not  equivalent  to  an  absolvitor  of  the  defen- 
ders. (2.)  All  usage  prior  to  the  Statute  28th  Geo. 
III.  was  done  away  by  that  Act,  excepting  in  so  far  as    I 


it  was  expressly  sanctioned  and  confirmed  by  it ;  and 
whatever  may  have  been  the  rights  and  privileges  of 
the  pursuers  under  the  charters  1603  and  1636,  they 
are  not  now  entitled  to  levy  any  other  dues,  rates,  or 
exactions  of  any  sort,  excepting  those  mentioned  in 
the  Acts  28th,  38th,  39th,  45th,  47th,  and  53d  of  Geo. 
III.  (3.)  The  pursuers  are  not  entitled  to  levy  duty 
on  sheep,  cattle,  or  other  bestial  at  all,  at  least  they  are 
not  entitled  to  do  so  by  ithe  head  or  score,  but  only  ac- 
cording to  the  ton  of  twenty  hundred  weight ;  neither 
are  they  entitled  to  levy  duty  upon  logs  of  timber  by 
the  barrel-bulk,  but  only  by  the  aforesaid  ton  of  twenty 
hundred  weight ;  and  they  are  not  entitled  to  rate  aoy 
goods  or  merchandise,  or  any  other  thing  whatever,  by 
the  barrel-bulk,  but  only  by  the  ton  of  twenty  hundred 
weight,  excepting  such  articles  as  are  imported  into 
Leith  in  general  ships  from  London,  Hull,  Newcastle, 
and  other  ports  in  England,  in  one  bottom,  belonging 
to  different  owners,  in  terms  of  28th  Geo.  III.  c  5S^  \ 
29.  (4.)  The  pursuers  are  not  entitled  to  levy  shore- 
dues  and  merk  per  ton  on  goods  imported  and  tranship- 
ped from  one  vessel  to  another,  or  bonded  for  the  pur- 
pose of  being  re-exported.  (5.)  The  pursuers  are  not 
entitled  to  levy  the  duty  denominated  gold  penny. 
This  duty  is  not  mentioned  in  any  of  the  foresaid  Acts 
of  Parliament,  and  was  never  either  exacted  or  leviable; 
at  least  it  has  not  been  exacted  or  leviable  within  the 
years  of  prescription.  (6.)  The  pursuers  are  not  en- 
titled to  levy  any  sums  whatever  in  name  of  berthage, 
flag  and  light  dues,  the  same  neither  being  authorised 
by  the  Statutes  which  have  been  referred  to,  nor  other- 
wise. And  if,  as  has  been  alleged,  such  dues  eve 
were  imposed  and  exacted,  it  was  solely  for  payment 
of  the  shoremaster  and  his  deputy,  neither  of  which 
offices  now  exist ;  and  the  duties  formerly  perfonned 
by  them  are  now  discharged  by  officers  appointed  by 
the  commissioners,  under  the  7th  Geo.  IV.  (7.)  The 
pursuers  are  not  entitled  to  levy  any  sums  in  name  of 
pilotage,  beyond  what  they  actually  pay  to  the  licensed 
pilots,  and  only  for  the  use  of  the  said  licensed  pilots 
(8.)  Under  the  Act  7th  Geo.  IV.,  the  Sheriff  is  only 
entitled  to  convert  into  Sterling  money,  and  to  the 
standard  of  the  imperial  weights  and  measures,  the 
duties  payable  under  the  authority  of  the  sereral 
Statutes  recited  in  that  Act.  (9.)  In  all  the  dream- 
stances,  the  conclusions  of  the  defenders'  summons 
ought  to  be  sustained,  and  those  of  the  summons  for 
the  pursuers  should  be  repelled. 

A  subordinate  question  had  arisen  under  the  46th 
section  of  the  7th  Geo.  IV.  c.  105.  The  Magistrates, 
founding  on  this  Statute,  had  presented  an  applicatha 
to  the  Sheriff  of  the  county  of  Edinburgh,  praying  him 
to  summon  a  jury,  as  directed  by  the  Act,  for  the  ^ 
pose  of  reducing  into  British  ^rling  money,  and  to 
the  standard  of  the  imperial  weights  and  measures,  the 
several  duties  payable  under  the  authority  of  the  Dod 
and  Harbour  Acts.  They  stated  that  they  had,  by 
their  aocountsmt,  prepared  tables  of  those  duties  to  be 
submitted  to  the  jury,  which  tables  were  afterwards 
laid  before  the  Sheriff.  The  present  defenders  ap- 
peared, and  objected  to  those  tables.  The  obJectioG> 
which  they  offered  were  of  a  threefold  description :  (!•> 
It  was  said  that  the  Statute  did  not  authorise  '*  tk 
complicated  and  various  enumeration"  of  the  diffeit»t 
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articles  liable  to  assessment,  and  set  forth  by  the  pur- 
suers' tables :  (2.)  The  defenders  disputed  the  extent 
of  the  duties  which  the  pursuers  had  a  right  to  levy, 
and  the  mode  of  rating  the  goods  on  which  the  duties 
were  payable ;  and,  (3.)  They  denied  that  all  of  the 
dues  which  the  pursuers  might  have  a  right  to  levy, 
were  liable  to  be  converted  under  the  Act  the  7th  of 
Geo.  IV., — it  being  maintained  that  some  of  those 
duties  could  not  be  said  to  be  payable  under  authority 
of  the  Dock  Act.  In  the  proceedings  which  followed 
ia  this  application,  the  Sheriff  having  pronounced  cer- 
tain interlocutors,  which,  so  far  as  favourable  to  the 
defenders,  the  Magistrates  brought  under  review  by 
advocation,  with  the  view  of  having  this  point  defi- 
nitively set  at  rest.  The  Magistrates  introduced  a 
conclusion  in  their  declarator  applicable  to  the  enact- 
ment contained  in  the  45th  section  of  the  above  Sta- 
tute. 

The  Lord  Ordinary  reported  the  question  on  cases, 
when  their  Lordships  of  the  First  Division  allowed  the 
parties  a  proof  of  the  practice  before  the  passing  of  the 
Act  28th  Geo.  III.  At  this  stage  of  the  proceedings 
the  Magistrates  of  Edinburgh  put  into  process,  along 
with  their  revised  case,  notes  of  the  opinion  of  Messrs 
Forsyth  and  Skene  on  a  variety  of  processes  in  which 
the  Magistrates  were  interested,  and  which  had  been 
submitted  to  these  gentlemen  for  consideration ;  inter 
alioy  the  matters  referred  to  them  for  advice  embraced 
the  present  question.  To  this  reference  the  defenders 
were  no  parties,  and  they  objected  to  the  lodging  of 
the  document  in  process  as  irrelevant.     On  advising, 

JLord  President I  coincide  in  the  opinion  given  by  the  two 

arbiters,  Messrs  Forsyth  and  Skene ;  and  I  think  it  indisputable 
that  the  practice  alleged  by  the  Magistrates  bad  existed  for 
more  than  forty  years  before  1788. 

lAjrd  Gillies. — I  am  of  the  same  opinion.  The  only  general 
question  which  was  raised  here  was,  whether  the  Act  28th 
Geo.  III.  altered  the  previous  practice,  and  established  a  new 
mode  of  levying  dues.  This  seems  at  one  time  to  have  been 
contended,  but  without  any  foundadon.  I  agree  with  your 
Lordship  that  the  opinion  of  the  arbiters  is  quite  sound. 

Zord  Mackenzie — I  agree.  There  is  nothing  in  the  Sta<* 
tutes  which  alters  the  practice  contended  for  by  the  Magis- 
trates. The  taking  of  the  barrel-bulk  seems  to  have  been  en- 
forced with  rigour.  Oil  this  point  the  proof  is  quite  conclusive, 
and  appears  to  extend  much  beyond  the  memory  of  man.  As 
to  berthage,  flagage,  and  lightage,  I  should  have  had  doubt  as 
to  their  being  immemorial ;  but  then  the  Statutes  acknowledge 
the  right.  The  quesdon  of  pilotage  is  given  up.  The  only 
other  question  then  is  as  to  transhipping  goods  from  one  vessel 
to  another ;  but  1  can  see  no  ground  for  exemption  in  this  par- 
ticular: indeed  dues  are  exigible,  if  the  articles  be  brought  within 
the  limits  of  the  harbour.  On  the  whole,  I  think  the  argument 
of  the  Magistrates  is  successful. 

Lord  Corehouse — I  am  of  the  same  opinion.  If  it  could 
have  been  made  out  that  the  Statute  of  1788  made  a  new  rule 
for  levying  the  dues,  I  might  have  had  a  difficulty ;  but  then 
all  that  is  said  is,  that  the  Statute  was  intended  to  obviate  the 
grievance  complained  of.  That  won't  do  here ;  for  the  Act,  so 
far  as  I  see,  contains  no  alteration  of  the  previous  usage. 
Besides,  the  proof  previous  to  1788  is  quite  satisfactory,  and 
the  practice  appears  conclusive  ;  and  I  agree  with  the  opinion 
of  the  arbiters,  on  the  grounds  stated  by  them.  The  practice 
is  immemorial  as  to  berthage,  flagage  and  lightage,  and  it  won't 
do,  in  a  question  of  usage,  to  say  that  an  action  was  brought  in 
1785  (which  was  however  dismissed),  and  so  interrupted  the 
practice.  In  such  a  question,  u  plea  of  interruption,  where 
the  action  was  dismissed,  is  of  no  force.  The  practice  is  im- 
memorial, and  conlirmatory  of  the  table  of  1788. 


The  Court  pronounced  the  following  interlocutor : 

'*  The  Lords  having  resumed  consideradon  of  this  process* 
with  the  proof  led,  and  re-revised  cases.  Find  that  the  pursuers 
and  their  predecessors  in  office  have,  past  the  memory  of  man, 
been  in  use  of  levying,  or  are  entitled  to  levy,  at  the  port  or 
harbour  of  Leith,  the  dues  specified  in,  and  in  conformity  with 
a  table,  bearing  date  in  January,  and  another  in  August  1788, 
being  No.  26  of  this  process,  and,  inter  alia,  the  following 
duties;  vis.,  the  duty  of  Id.  payable  by  every  freeman,  and  2d. 
by  every  unfreeman,  of  shore-dues  on  each  bull,  cow,  calf, 
horse,  ox,  pig,  dog,  or  other  animal,  and  3d.  4-12ths.  by  free- 
men, and  6d.  8-l2th8.  by  unfreemen,  on  each  score  of  sheep 
and  each  two  score  of  lambs ;  on  all  logs  of  timber  thrown  out 
of  ships  in  the  harbour,  or  floated  from  the  road  of  Leith,  or 
from  the  coast  of  Fife,  or  from  any  other  place,  the  same  fees 
and  duties  as  those  leviable  according  to  the  said  tables  on 
goods  brought  coastwise,  per  ton  of  eight  barrel-bulk,  or  per 
ton  bulk  of  forty  feet ;  the  duties  for  berthage  payable  for  each 
vessel  or  passage-boat  every  time  they  come  into  the  harbour, 
as  follows,  viz.,  every  passage-boat  2d.  Sterling,  but  if  loaded 
with  goods,  Is. ;  British^vessels,  from  ten  to  twenty-five  tons 
burden,  for  a  coasting  voyage.  Is.,  and  from  foreign  ports,  2s.  6d. ; 
ditto,  from  twenty-five  to  fifty  tqns  burden,  for  a  coasting  voyage. 
Is.  6d.,  and  from  foreign  ports,  4s. ;  dittoof  fifty  tons  burden,  fora 
coasting  voyage,  2s.  6d.,  and  from  foreign  ports,  5s. ;  ditto  of 
seventy  tons  burden  and  upwards,  5s. ;  ditto  loaded  with  coal, 
under  twenty  dale,  3d.,  from  twenty  to  forty  dale,  6d.,  from  forty 
to  fifty  dale,  9d.,  and  above  fifty  dale,  Is. ;  foreign  vessels  of 
whatever  burden,  5s.,  and  vessels  coming  into  the  harbour  with 
coals  for  London,  or  other  ports,  and  unloading  any  part  of  the 
cargoes  to  take  in  other  goods,  2s.  6d.,  except  vessels  coming 
into  the  harbour  loaded  with  corn,  or  other  goods,  and  going 
out  again  without  breaking  bulk,  which  are  not  liable  to  berth- 
age ;  and  the  following  flag  or  light  dues,  viz.,  for  every  vessel 
of  forty  tons  burden  and  upwards,  each  coasting  voyage,  for  the 
shoremaster.  Is.  6d.,  and  for  the  man  hoisting  the  flag  or  putting 
up  the  light  at  the  pier.  Is;  and  for  every  vessel,  of  whatever 
burden,  from  foreign  ports,  for  the  shoremaster.  Is.  6d.,  and 
for  the  man  hoisting  the  flag,  or  putting  up  the  light  at  the  pier. 
Is. ;  and  the  following  duties  of  pilotage,  payable  by  all  ship- 
masters and  others  to  the  collector  of  the  shore-dues  for  the 
use  of  the  licensed  pilots,  viz.,  for  a  vessel  drawing  seven  feet 
water  and  under,  lOd.  per  foot,  amounting  to  5s.  lOd. ;  draw- 
ing eight  feet  water.  Is.  per  foot,  or  8s. ;  drawing  nine  feet 
water,  Is.  Id.  per  foot,  or  9s.  9d. ;  drawing  ten  feet  water,  Is. 
2d.  per  foot,  or  lis.  8d. ;  drawing  eleven  feet  water.  Is.  3d. 
per  foot,  or  13s.  9d. ;  drawing  twelve  feet  water,  Is.  4d.  per 
foot,  or  16s. ;  drawing  thirteen  feet  water,  and  all  above,  Is. 
6d.  per  foot,  or  19s.  Cd. ;  besides  the  duty  payable  by  all  mas- 
ters of  vessels  for  each  twenty- four  hours*  attendance  on  board 
their  ships,  to  the  master  pilot  2s.,  and  to  each  of  the  boatmen 
Is.:  Find  that  the  pursuers  and  their  predecessors  in  office 
have  from  time  immemorial  been  in  the  use  of  levying,  at  their 
port  of  Leith,  duties  on  diflferent  goods,  either  by  the  ton,  by 
weight,  or  the  tone  by  the  bulk,  according  to  the  nature  and 
description  of  such  goods  as  set  forth  in  the  aforesaid  tables ; 
Find  that  the  foresaid  several  duties  were  acknowledged,  sanc- 
tioned and  confirmed  by  the  Statute  28  Geo.  III.  cap.  53,  and 
the  7th  Geo.  IV.  cap.  105,  and  intervening  Statutes  recited  in 
the  said  last-mentioned  Act ;  and  that,  under  the  authority  of 
the  said  last-mentioned  Act,  the  said  dues,  according  to  the 
true  intent  and  meaning  thereof,  ought  to  be  reduced  into  Ster- 
ling money,  and  to  the  standard  of  the  imperial  weights  and 
measures,  in  terms  of  the  said  Statute :  Therefore,  in  the  de- 
clarator at  the  instance  of  the  Shipowners'  Society  and  James 
Scartb,  sustain  the  defences,  assoilzie  the  defenders  therein 
from  the  conclusions  of  the  said  action,  and  decern  In  the  de- 
clarator at  the  instance  of  the  Lord  Provost,  Magistrates  and 
Council  of  Edinburgh,  repel  the  defences,  and  find  and  declare 
as  above  set  forth,  and  to  that  extent  decern  in  terms  of  the 
conclusions  of  the  libel,  and  under  restriction  as  to  expenses,  as 
after  mentioned  ;  and  in  the  advocation,  remit  to  the  Sheriff  to 
recal  the  interlocutors  complained  of,  in  so  far  as  they  do  not 
coincide  with  this  interlocutor,  and  to  proceed  in  confonnit/ 
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with  this  judgment,  and  to  reduce  aod  oonvert  the  aforesaid 
duties  into  Sterling  money,  and  to  the  standard  of  the  im- 
perial weights  and  measures,  in  terms  of  the  foresaid  Statute  : 
Find  the  Lord  Provost,  Magistrates  and  Council  of  Edinburgh 
entitled  to  the  expenses  incurred  by  them  in  the  proof  led  in 
this  process ;  and  appoint  an  account  thereof  to  be  lodged,  and 
remit  the  same  to  the  auditor  to  be  taxed,  and  to  report :  Find 
no  other  expenses  due  to  either  party." 

Lord  Ordinary f  Corehouse. — For  MagUtrates,  Dean  of  Fa* 
eulty  (Hope),  Idarshall ;  Graham  and  Anderson,  W.  S.,  Agents. 
— For  Shipoumers*  Society,  Solicitor- General  (Eutherfurd),  R. 

Bell;    Bells  and  Rutherford,   W.S.,    AyeiUn.-^B.,  Clerk 

fG.D.FJ 


29th  June  1838. 

FnwT  Division— (G.D.F.) 

No.  258. — AuBXANDER  SitfiTH  and  Others,  Trustees 
of  the  late  James  Thomson^  Raisers  and  Pursuers, 
«.  Mrs  Telford,  the  Trustee  of  James  TkomsoUy 
Claimant  and  Defender, 

Expenses — Trust — Bona  YideA^  Special  drcumstancea  in  which 
trusteee  acting  under  a  tnut-»ettlement  were  only  found  en- 
titled  to  the  expense  {^bringing  an  action  of  multiplepoinding 
into  Court,  in  regard  to  the  mm  due  to  the  beneficiary,  while 
they  were  found  not  entitled  to  deduct  from  the  fund  in  medio 
Me  expenses  of  certain  proceedings  which  were  held  to  have 
been  unnecessarily  raised  and  insisted  tn. 

Speeial  case.  The  late  James  Thomson  left  a  trust- 
deed  and  settlement  regulating  his  succession,  in  which 
he  appointed  the  raisers  to  be  his  trustees.  In  conse- 
quence of  doubts  alleged  to  have  arisen  out  of  the  terms 
of  the  deed,  and  from  the  circumstances  in  which  they 
were  placed  by  the  embarrassed  circiunstances  of  the 
son,  James  Thomson,  a  beneficiary  under  the  settle- 
ment, a  variety  of  proceedings  were  taken  by  the  trus- 
tees, and  resisted  by  the  claimant,  and  ultimately  a 
multiplepoinding  was  brought  by  the  trustees,  in  which 
process  the  fund  in  medio  consisted  only  of  the  por- 
tion alleged  to  be  due  to  the  claimant,  deducting  a  va- 
riety of  claims  made  against  it* 

"  22<f  February  1838. — The  Lord  Ordinary  having  resumed 
consideration  of  the  revised  minutes  of  debate,  and  process, — 
Finds  the  trustees  liable  in  the  expenses ;  ^sf,  of  the  discussion 
arising  from  their  resistance  to  the  interim  decreets  sought  by 
the  claimants;  secondly.  Of  the  renewal  in  the  year  1826,  of 
the  claim  of  aliment  for  James  Thomson,  which  had  been  de- 
dded  by  Lord  Alio  way  in  1823 ;  thirdly.  Of  the  discussion  re- 
garding the  interest  on  Mayne's  bond ;  fourthly,  Of  the  opposi- 
tion by  the  trustees  to  the  production  of  their  accounts,  on  the 
ground  of  the  alleged  previous  settlement :  Quoad  ultra,  finds 
the  trustees  entitled  to  their  expenses  from  the  fund  tn  medio ; 
allows  accounts  of  said  expenses  to  be  put  in,  and  remits  the 
same,  when  lodged*  to  the  auditor  to  be  taxed. 

"  Note, — The  Lord  Ordinary  is  perfectly  sensible  that  trus* 
tees  are,  in  the  general  case,  entitled  to  be  protected  from  all 
loss  in  the  discharge  of  their  duty,  and  that  consequently  any  li- 
tjgation  fairly  arising  out  of  the  peculiarities  of  the  trust,  or  of 
the  situation  of  the  claimants  on  it,  must  generally  &11  on  the 
fund  of  division.  But  there  may  be  exceptions  from  this  rule, 
as  trustees  may,  from  over  scrupulousness  or  obstinacy,  engage 
in  litigatiqn  occasioning  great  and  unnecessary  expense,  which 
it  would  be  unjust  to  impose  on  those  holding  the  beneficial  in- 
terest in  the  trust ;  and  in  the  present  case,  the  Lord  Ordinary 
cannot  acquit  the  trustees  of  such  imputation.  He  has  accord- 
ingly, and  upon  that  ground,  found  the  trustees  liable  as  in  the 
preceding  interlocutor." 

The  parties  acquiesced  in  this  judgment  on  the 
merits. 


Telford  reclaimed,  however,  praying  the  Court  to 
recal  the  interlocutor,  in  so  far  as  it  found  the  pur- 
suers entitled  to  any  expenses  out  of  the  fund  in  snedio, 
and  to  find  them  liable  in  expenses,  except  the  expense 
of  bringing  the  multiplepoinding  into  Court ;  while  the 
trustees  reclaimed,  and  prayed  the  Court  to  be  found 
entitled  to  their  full  expenses  out  of  the  fund. 

The  Court  adheredy  however,  on  both  notes. 

Lord  Ordinary,  Fullerton..-^ilcr.  Solicitor-General  (Rutber- 
furd),  J.  S.  More;  J.  and  J.  N.  Forman,  W.S.,  Agents. — Alt. 
Dean  of  Faculty  (Hope),  Chrietison;  Benny  and  Webster, 
W.S.,  Agents B.,  C&rA.— i  G.D.F. ] 


30lA  June  1838. 
First  Division (G.D.F.) 

No.  259- — The  Scottish  Union  Insurance  Co»- 
PANT,  and  Alexander  Hamilton,  Common  Agent 
in  the  Ranking  and  ScUe  of  Gartmore^  Pursuers^  r. 
Robert  Cunningham  Bontine  and  His  Chil- 
dren, and  he  as  their  Admimstrator-in-Law^  De- 
fenders* 

Stamp—Statutes,  87  Geo.  IIL  c.  136,  §  1 ;  55  Geo.  III.  e. 
184,  §  31_Rigfat  in  Security— Process-.^  creditor  infejl 
on  a  redeemable  bond  of  annuity  which  had  been  extended  on 
a  stamp  of  too  small  value,  instituted  certain  proceedings  at 
law  against  the  debtor,  and  thereafter  had  the  proper  stamp  af^- 
ed  to  the  deed,  on  payment  of  the  usual  penalty — Held,  (1.) 
under  the  first  section  of  S7th  Geo,  III.  c.  136,  that  the 
affixing  the  proper  stamp  operated  retro,  and  vaUdated  the 
creditor's  titles  and  subsequent  procedure :  (2,J  On  an  assig- 
nation or  transfer  of  a  redeemable  bond  of  annuity,  the  proper 
stamp  for  the  tranrfer  or  assignation  is  the  common  deed  stamp, 
on  Ae  medium  that  a  redeemable  annuity  is  a  mere  security, — 
not  a  sale  or  mortgage. 

Ranking  and  Sale — Common  Agent— Title  to  Soe — Process— 
JSield  that  the  common  agent  m  a  process  of  ranhing  and  sek 
is  entitled  to  pursue  aU  competent  measures  for  die  ateertain- 
ment  of  the  common  fund,  and  for  the  purpose  of  difcovtring 
the  nature  of  an  alieged  right  or  interest  in  the  person  of  the 
common  debtor,  which  tends  to  increase  the  fund  of  division. 

Process — Summons — Amendment — Certain  parties  raised  a 
summons  of  reduction  and  declarator  against  A.,  libelling  them- 

*  selves  to  be  creditors  of  **  the  said  A.,  nearest  and  leacfki  heir 
qf**  B.  and  C,  who  were  vested  in  the  entailed  lands  of  X., 
concluding  for  reduction  of  the  entail  and  of  the  titles  by  u^hich 
that  deed  had  been  feudalized  m  the  person  of  A.  :  the  object 
of  the  action  being  to  render  ejffectual  against  the  lands  the  debts 
contracted  by  A, — Hekl  competent,  on  a  discovery  that  A. 
was  not  heir  of  Une  of  B.  and  C,  to  amend  the  libel,  to  the 
effect  of  stating  themselves  to  be  creditors  of  the  said  A., 
who  is  nearest  and  lawful  "  heir-male  of  B.  and  C.,'*  an  the 
ground  that  though  he  was  not  heir  of  line,  he  was  heir  in  the 
entailed  lands,  '*  confmrm  to  the  investitures  and  destinations" 
set  forth  in  the  sumwums. 

William  Cunningham  Cunningham  Graham,  in  1819, 
granted  an  heritable  bond  of  annuity  over  the  entailed 
lands  of  Gartmore,  in  favour  of  the  Hope  Assurance 
Company,  for  payment  of  a  redeemable  annuity  of 
£1311.  After  infeflment,  the  Hope  Assurance  Com- 
pany, in  1825,  assigned  the  bond  to  the  Scottish  Union 
Insurance  Company,  in  payment  of  a  certain  sum, 
and  this  Company  was  duly  infeft.  In  1825,  Graham 
likewise  granted  to  the  Scottish  Union  Insurance  Com- 
pany another  heritable  bond  over  the  same  lands,  for 
payment  of  another  redeemable  annuity  of  £926,  on 
which  the  Company  passed  infeflment.  These  bonds 
contained  a  dedaration  that  the  lands  over  which  thev 
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were  gruited  were  held  under  strict  entail,  and  that 
they  were  not  granted  so  as  to  affect  or  prejudice  tlie 
interest  of  the  substitutes,  excepting  in  so  far  as  repre- 
senting the  granter,  and  that  they  were  to  be  evacuated 
on  the  death  of  the  granter.  Besides  these  bonds 
Graham  had  contracted  a  debt  to  John  White,  jeweller 
in  Edinburgh ;  and  Ferrier,  trustee  in  White's  seques- 
tration, pursued  an  adjudication  of  Graham's  life  in- 
terest in  the  lands  of  Gartmore  and  Finlaystone,  and 
likewise  raised  a  process  of  ranking  and  sale  of  the 
lands  of  Gartmore,  in  which  process  Hamilton  had 
been  chosen  common  agent  In  1 836,  Ferrier  assigned 
White's  debt  to  the  Scottish  Union,  along  with  all  that 
had  followed,  substituting  the  Company  in  his  place, 
and  granting  procuratory  and  precept  for  infefting  them 
in  the  lands,  which,  as  trustee,  Ferrier  had  led  against 
the  lands. 

Graham  had  committed  various  acts  of  contraven- 
tion under  the  entail  of  Gartmore,  &c.,  in  virtue  of 
which  he  possessed  as  substitute  heir  of  entail,  in  con- 
sequence of  which  the  present  defender,  Bontine,  his 
son,  in  1828,  raised  a  process  to  have  it  declared  that 
the  lands  had  devolved  on  him,  disburdened  of  the 
deeds  of  his  father.  The  deed  of  entail,  as  in  a  ques- 
tion inter  hasredeSy  was  held  to  be  a  valid  and  subsist- 
ing entail  (19th  June  1835,  tfi^o,  VII.  422),  and  the 
Court  (4th  March  1837,  supra.  Vol.  IX.  p.  347),  de- 
cerned in  the  declarator  in  Bontine's  favour,  reserving 
to  the  creditors  who  had  infeftments  all  questions  as 
to  the  validity  of  their  securities.  Thereafter,  the 
estate  of  Gartmore  was  struck  out  of  the  ranking  and 
sale  of  Graham's  lands  by  an  interiocutor  (12th  March 
1837),  which  liecame  final. 

In  April  1837,  the  Scottish  Union  Insurance  Com- 
pany, and  Hamilton,  the  common  agent  in  the  process, 
raised  this  process  as  **  lawful  creditors  of  the  said  Wil- 
liam Cuningham  Cunningham  Graham  of  Gartmore, 
nearest  and  lawful  heir  of  the  several  persons  afler 
mentioned,  viz.,  of  the  said  Robert  Graham,  otherwise 
styled  Robert  Cunningham  Graham  of  Gartmore,  his 
father,  and  also  of  the  deceased  Nicol  Graham  of  Gart- 
more (father  of  the  said  Robert  Graham),  who  was 
vested,  infeft,"  &c.,  concluding  for  reduction  of  the  en- 
tail of  Gartmore,  and  of  the  titles  by  which  that  deed 
was  feudalized  in  the  person  of  Graham,  and  of  his 
father,  the  object  being  to  render  the  estate  liable  for 
the  debts  contracted  by  Grraham  to  that  extent  only, 
but  not  to  set  aside  the  entail  as  a  valid  deed  inter 
haredes. 

To  this  action  a  variety  of  parties  were  called  as 
being  interested  under  the  entail,  but  no  appearance 
was  made  for  Graham.  The  defender,  who  is  the  son 
of  the  contravener,  appeared  for  himself  and  as  admi- 
nistrator-in-law  for  his  children,  and  stated  a  variety 
of  prejudicial  pleas  to  the  title  of  the  Scottish  Union 
Insurance  Company.  Inter  aiia^  it  wbs  pleaded — (1.) 
That  the  bond  of  annuity  in  favour  of  the  Scottish 
Union  Insurance  Company,  and  also  the  assignation 
by  the  Hope  Assurance  Company,  were  null  by  the 
Stamp  Act,  55  Geo.  HI.  c  164,  as  being  written  on 
stamps  of  too  small  value.  (2.)  That  the  title  of  the 
Scottish  Union,  derived  from  Ferrier,  was  also  null 
under  the  Stamp  Act,  in  respect  that  the  conveyance 
waa  not  written  on  an  orf  valorem^  but  only  on  a  deed- 


stamp.    (3.)  That  the  common  agent  had  no  title  to 
sue  in  this  action. 


«< 


Zd  March  1838 The  Lord  Ordinary  having  heard  coun- 
sel successively,  both  on  the  summons  as  originally  framed,  and 
as  restricted  and  amended,  Allows  the  restriction  aind  amend- 
ment to  be  received,  reserving  the  effect  thereof  to  be  discussed 
on  tbe  merits :  Finds  the  defender  entitled  to  the  expenses  oc< 
casioned  by  the  said  restriction  and  amendment,  and  remits  tbe 
account  thereof,  when  lodged,  to  tbe  auditor  to  tax  and  report, 
with  a  view  to  an  interim  decree  therefor  being  issued :  Farther, 
having  resumed  consideration  of  tbe  preliminary  defences, — 
Imo,  Sustains  the  objection  to  the  pursuer's  title,  in  so  far  as  it 
is  laid  on  tbe  bond  of  annuity  originally  granted  by  the  principal 
debtor,  William  Cunningham  Cunningham  Graham,  Esquire, 
to  the  Scottish  Union  Insurance  Company,  in  respect  that  the 
same  is  not  written  on  a  stamp  to  the  amount  required  by  law : 
2(/o,  Finds  that  the  Scottish  Union  Insurance  Company  have  a 
sufficient  title  to  pursue  the  present  acdon ;  and,  in  particular, 
repels  the  objecdon  to  their  title  in  the  present  action,  on  the 
plea  that  the  assignations  by  tbe  Hope  Insurance  Company  and 
Mr  Ferrier  in  their  favour,  are  written  upon  insufficient  stamps ; 
3^*0,  Sustains  the  title  of  Mr  Hamilton,  as  common  agent,  to 
pursue  this  action,  in  respect  that  the  obvious  effect  of  the  ac- 
tion, if  successful,  will  be  greatly  to  enlarge  the  common  fund 
or  estate  for  diviidon  among  the  creditors,  and  in  that  view  ap- 
pears to  be  warranted  by  a  sound  construction  of  the  Act  of 
Sederunt,  11th  July  1794,  defining  the  powers  of  common 
agents :  Farther,  finds  that  the  common  agent  is  not  precluded 
in  point  of  form,  from  being  conjoined  in  the  action  with  other 
creditors  who  are  claimants  in  the  ranking :  Ato,  Finds  that  the 
pursuers  are  not  barred  from  insisting  in  the  present  action  by 
the  judgment  in  the  process  of  ranking  and  sale,  ordaining  the 
lands  to  be  struck  out  of  the  ranking  on  the  state  of  the  titles 
as  then  subsisting,  unaffected  by  any  decree  of  reduction  or  de- 
clarator :  Quoad  ultra^  repels  the  pleas  stated  in  the  original 
and  additional  preliminary  defences  as  preliminary,  reserving 
their  effect  as  pleas  upon  the  merits ;  and  appoints  the  defender 
to  satisfy  the  production  within  ten  days.  And  in  respect  the 
defender  has  intimated  that  he  does  not  intend  to  acquiesce  in 
this  interlocutor,  finds  the  pursuers  entitled  to  the  expenses,  ne- 
cessarily incurred  by  them  in  discussing  the  defences  now  re- 
pelled ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  to  the  auditor  to  tax  and  report." 

Bontine  reclaimed  generally,  and  the  pursuers  so  far 
as  the  interlocutor  sustained  an  objection  to  the  ori- 
ginal bond  of  annuity,  founded  on  the  Stamp  Act  At 
advising, 

Ivoryy  for  defenders^  stated,  that  the  original  bond 
of  annuity,  it  appeared,  had  now  been  stamped  since 
the  date  of  the  Lord  Ordinary's  interlocutor,  but  it  was 
obvious  that  if  the  bond  were  on  a  wrong  stamp  ori- 
ginally, the  subsequent  stamping  would  not  operate  re- 
tro^  so  as  to  validate  the  infeftment. 

Solicitor' General,  for  pursuers^  answered — That  by 
the  first  secUon  of  Act  37  Geo.  III.  c.  136,  it  did  ope- 
rate retro,  and  rendered  the  whole  proceedings  valid. 
After  payment  of  the  necessary  penalty,  the  proper 
stamp  may  be  aflizedi  with  the  exception  of  bills,  pro« 
missory-notes,  &c. ;  and  the  section  concludes  by  en- 
acting :  <<  And  every  instrument,  matter  or  thing  so 
stamped,  shall  have,  and  be  deemed  of  the  like  force 
and  validity  in  the  law  as  if  the  same  had  been  duly 
stamped  before  such  instrument,  matter  or  thine  had 
been  engrossed,  printed  or  written  thereon,  any  former 
law  to  the  contrary  notwithstanding.^ 

Lord  PregidetU. — I  had  a  doubt  at  first  as  to  this,  but  after 
the  section  read  by  the  Solicitor- General  I  can  have  no  doubt. 

Lord  OaHes, — If  the  Act  were  to  be  limited^  as  contended 
for  by  the  defenders,  the  section  of  the  Statute  just  read  could 
not  receive  the  effect  which  it  was  plainly  intended  to  have. 
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I  have  no  doubt  whatever  that  it  hat  a  retrospective  effect, 
^hus,  suppose  a  charge  of  payment  was  given  on  a  bond  hav- 
ing a  stamp  of  too  little  value,  would  you  require  to  give  a  se- 
cond charge  after  the  proper  stamp  was  affixed  ?  That  cannot 
be  maintained. 

Lord  Mackenzie It  is  quite  impossible  to  restrict  the  clause, 

in  the  wav  contended  for,  to  future  proceedings  only.  We 
could  not  <io  that  without  stultifying  the  procedure  of  the  Court, 
for  we  have  always  been  in  the  practice  of  sisting  process 
till  the  proper  stamp  could  be  obtained.  However,  I  do  not 
wish  to  hiy  this  down  as  an  abstract  rule,  as  cases  may  possibly 
arise  where  it  would  not  apply.  Here  I  think  that  the  after 
stamping  does  produce  a  retrospective  effect. 

Lord  Corekotue. — I  am  of  the  same  opinion ;  and  I  think  this 
was  the  intention  of  the  Statute.  If  we  were  to  hold  other- 
wise, the  purposes  of  the  Statute  in  the  section  would  be  de- 
feated, if  it,  after  stamping,  did  not  validate  previous  procedure. 
I  have  never  heard  it  said,  that  the  after  stamping  docs  not  vali- 
date the  previous  proceedings,  where  we  have  sisted  process  for 
that  purpose.  Supposing  even  if  a  decree  were  given  in  a  cause 
where  the  subject-matter  was  on  a  wrong  stamp,  and  that  it 
could  afterwards  be  stamped,  I  would  have  the  greatest  doubts 
indeed,  if  Ae  Court  of  Review  would  annul  the  procedure,  or 
do  any  thing  but  delay  till  the  proper  stamp  were  affixed. 

Ivory. — Then  as  to  the  assignation  by  the  Hope  As- 
surance Company  to  the  Scottish  Union,  it  is  not  on 
the  proper  stamp.  The  transaction  was  not  a  transfer 
but  a  mortgage,  and  so  requires  an  ad  valorem  stamp, 
equally  so  as  the  original  constitution. 

Solicitor' Genei-aL — This  must  be  decided  by  re- 
ference both  to  the  text  of  the  Act  and  also  to  the  an- 
nexed schedule,  which  of  course  is  part  of  the  Statute ; 
and  by  so  reading  the  Statute,  the  transfer  cannot  be 
looked  on  as  a  sale.  The  proper  stamp  was  originally 
used ;  and  the  common  deed-stamp  of  35s.  is  the  pro- 
per value.  It  comes  within  the  exception  of  SS  Geo. 
III.C.  184,  §31. 

Lord  President, — It  surely  cannot  be  contended,  that  in  every 
transfer  the  same  stamp  is  to  be  paid  as  on  the  original  security. 
Supposing  a  bond  for  £10,000  were  granted,  do  you  mean 
to  say  that  the  parties  in  an  assignation  are  to  pay  on  every 
transfer  the  same  duty  as  on  the  constitution  ? 

Ivory, — Such  is  the  practice  where  it  is  a  mortgage  and  not 
a  conveyance. 

Solicitor-  General, — The  distinction  is  well  pointed  out  by 
Coventry  (Vol.  I.  185,  6,  7,)  on  Stamps  voce  Annuity.  He 
says,  "  An  annuity  being  a  sale  out  and  out,  it  follows  that  the 
assignment,  or  repurchase  of  it  for  valuable  considerations,  should 
be  equally  liable  to  the  ad  valorem  duty  as  the  original  grant, 
but  redeemable  annuities  are  uniformly  treated  as  mere  securi- 
ties ;  and  the  Legislature,  adopting  this  notion,  has  declared  that 
the  release  or  other  conveyance  of  an  annuity,  made  redeem- 
able in  the  original  grant  thereof,  shall  be  exempt  from  the  ad 
valorem  duty  in  sales,  and  be  charged  with  the  common  deed 
duty  only,"  55  Geo.  III.  c.  184,  §  31.  Then  the  schedule  is 
quite  explicit  in  the  Act  55  Geo.  III. 

Lord  GilUei. — I  am  clear  for  repelling  the  objection. 

Lord  President, — So  am  I. 

Lord  Corehouse  and  Lord  Mackenzie  concurred. 

Ivory, — Mr  Ferrier*s  assignation  is  not  on  the  proper 
stamp.  It  was  a  sale,  and  ought  to  have  had  an  ad 
valorem  stamp. 

The  Court  was  unanimous  against  this  objection,  on 
the  ffround  that  Ferrier  merely  assigned  the  right  he 
had  from  the  bankrupt  White. 

Ivory  then  objected  to  the  title  of  the  common  agent 
in  bringing  this  action.  The  duties  of  the  common  agent 
are  regulated  by  Act  of  Sederunt.  It  is  no  part  of  the 
duty  of  a  common  agent  to  raise  actions  against  the  com- 
mon debtor,  or  against  third  parties,  in  order  to  increase 


the  subject  of  the  ranking  and  sale.     He  cannot  raise 
actions  in  order  to  bring  other  estates  into  the  process 
which  are  not  contained  in  the  summons  of  ranking  and 
sale.  A  common  agent  has  no  title  to  raise  such  actions. 
It  is  only  a  creditor  who  can  bring  an  action  of  rank- 
ing and  sale,  and  it  is  only  a  creditor  who  has  an  in- 
terest to  maintain  an  action  for  including  in  that  pro- 
cess any  other  subject.     A  common  agent  is  an  officer 
elected  by  the  creditors,  and  his  proceedings  are  regu- 
lated by  the  Lord  Ordinary  in  the  ranking,  without 
whose  sanction  or  that  of  the  Court  he  is  not  entitled 
to  take  any  step  whatever.     The  proper  duties  of  the 
common  agent  consist  in  preparing  and  bringing  to 
sale  the  estate  of  the  common  debtor,  which  is  included 
in  the  process  of  ranking  and  sale,  and  that  estate  alone. 
It  is  clear  from  the  Act  of  Sederunt,  as  interpreted  by 
practice,  as  well  as  from  the  nature  of  the  office,  that  a 
common  agent  has  no  right  or  title  to  raise  and  carry 
on  actions  without  either  the  sanction  of  the  Court  or 
of  the  creditors  in  the  ranking  and  sale.     His  situation 
is  altogether  different  from  that  of  a  trustee  in  a  seques- 
tration.    A  common  agent  cannot  bind  the  creditors 
by  his  acts.    A  trustee  acts  by  the  advice  of  special 
commissioners ;  but  a  common  agent  can  only  act  under 
the  sanction  of  the  Court     If  a  common  agent  is  en- 
titled to  raise  new  actions  in  relation  to  the  estate  of 
the  common  debtor,  these  powers  must  be  founded  on 
the  express  authority  of  a  Statute,  or  of  an  Act  of 
Sederunt.     No  such  powers  are  competent   by  the 
common  law.     The  Act  of  Sederunt  1756  gives  no 
such  powers  to  a  common  agent.     The  common  agent's 
appointment  must  in  every  case  refer  to  the  process  of 
ranking  and  sale  in  which  his  appointment  is  made. 
His  duties  relate  and  arc  confined  to  the  estate  which 
is  comprehended  and  defined  in  the  summons  of  rank- 
ing and  sale.     The  summons  of  ranking  and  sale  of 
Gartmore  was  raised  by  Ferrier  as  White's  trustee,  who, 
as  already  mentioned,  sold  his  debt,  and  the  adjudica- 
tion thereon  in  virtue  of  which   he  raised   the  pro- 
cess of  ranking  and  sale,  to  the  Scottish  Union  In- 
surance Company,  who  now  stand  in  his  right.     After 
Ferrier  had  sold  his  right,  he  had  no  longer  any  title 
or  interest  to  insist  in  the  ranking  and  sale.     No  other 
pursuer  has  been  sisted  ;  and  this  was  the  state  of  that 
process  when  the  present  action  was  raised,  and  it  re- 
mains in  the  same  state  still.     Besides,  Ferrier's  ad- 
judication was  only  for  attaching  Graham's  life  in- 
terest.    Now,  this  summons  was  for  declaring  that  the 
debts  of  Graham  were  good  against  the  estate,  at  pre- 
sent held  by  a  substitute  succeeding  in  contravention 
of  the  party  contracting  the  debt.     This  was  incompe- 
tent, as  enlarging  the  conclusions  of  the  summons  raised 
by  Ferrier. 

Solicitor- General, — In  virtue  of  the  Act  of  Sederunt, 
the  common  agent  is  entitled  to  take  such  steps  as  shall 
benefit  the  fund  for  the  creditors.  He  is  armed,  as  it 
were,  by  the  process  with  an  assignation,  to  do  all  that 
which  the  creditors  individually  could  have  done ;  and 
now  that  a  ranking  and  sale  is  brought,  no  individual 
creditor  can  lead  an  adjudication ;  so  it  falls  to  the  com- 
mon agent's  duty,  as  a  matter  of  necessity,  to  take  the 
necessary  steps  for  ascertaining  the  nature  of  the  com- 
mon fund. 

Lord  President.'^l  am  very  clear  on  this  point,  for  I  think 
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it  was  admitted  that  the  common  agetit  has  the  same  power  as 
the  whole  agents  had  hefore  the  ranking.  If  so,  he  surely  may 
proceed  with  a  declarator  to  ascertain  the  fund. 

Lard  Gillies  and  Lord  Mackenzie  concurred. 

Lord  Corehouse, — I  have  not  the  least  doubt  on  this  point. 
lias  not  the  common  agent  a  title  to  try  what  is  the  nature  of 
the  right  in  the  common  debtor?  There  can  be  no  doubt  of 
tliis. 

Ivcry. — Tlie  pursuers,  as  creditors,  raised  this  sum- 
mons against  Graham,  as  nearest  lawful  heir  of  Robert 
and  Nicol  Graham,  his  predecessors,  who  were  vested 
in  the  lands  under  the  entail ;  and  by  an  amendment 
tliis  was  altered,  and  without  stating  that  the  investi- 
ture was  a  male  fee,  they  libelled  themselves  as  credi- 
tors of  Graham,  "  who  is  nearest  and  lawful  heir- 
male,"  &c. ;  and  a  minute  was  lodged,  stating  that 
the  pursuers  "  departed  from  the  reductive  conclusions 
of  their  libel,  in  so  far  as  the  same  comprehended,  or 
might  be  construed  to  comprehend  a  reduction  of  the 
deed  of  entail  as  a  destination,  or  as  in  a  question  inter 
luBredes  merely."  Now  this  was  not  an  amendment. 
The  summons,  as  amended  and  restricted,  is  totally 
different  from  the  original  summons.  While  the  ori- 
ginal summons  proceeded  upon  the  ground  that  the 
entail  of  Grartmore  was  utterly  null  and  void,  the 
amended  summons  assumes  that  the  entail  is  a  good 
entail,  at  least  in  a  question  inter  Jutredes,  The  two 
cases  are  totally  different; — and  even  supposing  the 
amendment  shall  be  received,  it  remains  to  be  explained 
in  what  manner  that  reason  of  reduction,  which  libels 
that  the  deed  of  entail  is  vitiated  and  erased  in  sub* 
stantialibusy  has  a  false  date,  and  is  not  properly  tested, 
can  be  reconciled  with  the  admission,  that  it  is  not- 
withstanding a  valid  deed  inter  hceredes.  The  amended 
summons  can,  at  all  events,  be  no  otherwise  dealt  with 
than  as  if  it  had  been  originally  framed  as  it  now  ap- 
pears. 

Solicitor- General. — It  turned  out  when  the  prelimi- 
nary defences  were  lodged,  that  Graham  was  not  the 
nearest  lawful  heir  of  line  of  Robert  and  Nicol  Graham ; 
and  so  to  remedy  that,  we  amended  the  summons  as 
it  has  been  read,  and  it  is  quite  usual  and  competent, 
because,  though  Graham  is  not  heir  of  line,  he  is  heir 
by  destination  to  the  entailed  lands. 

The  Court  was  unanimously  of  opinion  that  the 
error  as  to  the  pursuer's  character  was  quite  venial,  and 
that  the  amendment  was  competent  in  the  circum- 
stances. 

The  Court  accordingly 

'*  Recal  the  interlocutor  reclaimed  against,  in  so  far  as  it  sus- 
tains the  objection  to  the  pursuers*  title,  as  laid  on  the  bond  of 
annuity  originally  granted  by  the  principal  debtor,  W.  C.  C. 
Graham  to  the  said  Scottish  Union  Insurance  Company :  Sus- 
tain the  title  of  the  Scottish  Union  Insurance  Company,  in  so 
far  as  it  is  laid  on  the  said  bond  of  annuity :  Quoad  ultra,  ad- 
here to  the  interlocutor  reclaimed  against,  and  refuse  the  re- 
claiming note  for  the  defender;  of  new,  tind  the  pursuers  en- 
titled to  the  expenses  hitherto  incurred;  and  remit  the  ac- 
count,*' &c. 

Lord  Ordinary,  Cuninghame Act.  Solicitor- General  (Ru- 

therfurd),  Sandford;    Alexander   Hamilton,    W.S.,    Agent 

Alt.  Ivory,  Speirs;  Ker  and  Dickson,  W.S.,  Agents, — B., 
C/erA—LO.D.F.] 


30th  June  1838. 
Second  Division. — (J.D.M.) 
No.  260. — Janet  Nelson,  Pursuer  and  Advocator,  v. 
Mathew  Andrew  Baird,  Defender  and  Respon- 
dent. 

Process— Advocation — Competency — Final  Judgment — A.  S., 
1 1th  July  1828 — In  an  action  hefore  the  Magistrates  of  Glas* 
gow,  concluding  for  aliment  of  a  bastard  child,  the  defender 
having  denied  the  paternity,  and  the  proof  being  held  by  an 
interlocutor  in  the  Inferior  Court  not  to  amount  to  semi  plena 
probatio — Held  that  this  was  a  final  judgment  in  the  cause 
disposing  of  its  merits,  to  the  effect  of  rendering  advocation 
competent  under  the  Act  of  Sederunt,  1  Uh  July  1828. 

The  pursuer  brought  an  action  against  the  defender 
before  the  Magistrates  of  Glasgow,  concluding  for  in- 
lying expenses  and  aliment  of  a  bastard  child.  The 
defender  denied  the  paternity;  and  on  a  proof,  the 
Magistrates  found  <<  no  semiplena  probatio  such  bb  to 
warrant  the  pursuer's  oath  in  supplement,  but  still  al- 
low the  pursuer  a  proof  of  her  libel  by  the  defender's 
oath."  This  judgment  was  adhered  to  on  a  reclaiming 
petition.  After  which  the  pursuer  applied  for  leave  to 
advocate  upon  juratory  caution.  This  was  granted, — 
the  Magistrate  "  having  again  considered  this  process, 
with  the  bond  of  caution  produced  by  the  pursuer, 
and  pursuer's  oath,  allows  the  pursuer  to  present  a 
bill  of  advocation  upon  the  juratory  caution  so  found 
by  her,  in  terms  of  the  Act  of  Sederunt,  11th  July 
1828." 

The  present  advocation  was  then  brought ;  to  the 
competency  of  which  it  was  objected,  that  the  interlo- 
cutor of  the  Magistrates  was  not  a  final  judgment. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, v/ith  note  subjoined : 

*'  Uth  June  1838 — The  Lord  Ordinary  having  heard  the 
counsel  for  the  parties  on  the  reserved  objection  to  the  compe- 
tency of  the  advocation,  in  respect  of  there  being  no  final  decer- 
niture  in  the  case,  repels  the  said  objection ;  and  as  the  respon- 
dent has  intimated  his  intention  to  take  this  judgment  to 
review,  finds  him  liable  in  the  expense  of  this  part  of  the  dis- 
cussion ;  allows  an  account  thereof  to  be  given,  and  remits  the 
same,  when  lodged,  to  the  auditor  for  his  taxation  and  report. 

**  Note — In  point  of  form,  the  interlocutors  of  the  Magis- 
trates complained  of  certainly  are  not  final ;  but  there  is  an 
express  '  leave  to  present  a  bill  of  advocation'  against  them ; 
and  although  there  may  be  reason  to  think  that  this  leave  was 
granted  chiefly  with  reference  to  the  prayer  to  find  juratory 
caution  sufficient,  it  still  seems  impossible  to  refuse  effect  to 
the  more  general  permbsion  to  advocate,  which  is  contained  in 
the  deliverance,  which  the  Magistrates  had  full  power  to  grant, 
and  which  there  is  no  reason  to  think  they  would  have  re- 
fused to  grant,  although  there  had  been  no  application  for  the 
further  indulgence  of  being  allowed  to  advocate  upon  juratory 
caution." 

The  defender  reclaimed,  and  contended — That  the 
cause  was  not  exhausted,  although  certain  findings  had 
been  pronounced.  The  question  was  the  liability  for 
aliment:  nothing  had  been  decided  as  to  the  conclu- 
sions of  the  summons. 

Lord  Medwyn. — At  one  time  a  final  interlocutor,  with  regard 
to  advocation,  meant  a  final  judgment,  but  this  was  held  incon- 
venient; and,  accordingly,  in  the  Act  of  Sederunt,  11th  July 
1828,  with  riiforence  to  advocation,  it  is  declared  "  that  a 
judgment  shall  be  reckoned  a  final  one  to  the  effect  of  admitting 
advocation,  where  the  whole  merits  of  the  cause  have  been  dis- 
posed of."  Now,  the  interlocutor  of  the  Magistrates  in  this 
case  is  final,  to  the  efifect  of  advocation,  because  the  whole 
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merits  of  the  case  have  been  disposed  of  in  the  Inferior  Court. 
No  doubt  the  oa^h  of  the  defender  is  referred  to,  but  that  is  al- 
ways open  till  extract.  This  cause  has  been  decided  out  aud 
out.  I  therefore  think  vre  should  recal  the  Lord  Ordinary's  in- 
terlocutor, and  find  the  advocation  competent,  in  respect  of  the 
final  judgment. 

Their  Lordships  concurred,  and  pronounced  an  in- 
terlocator  as  proposed  by  Lord  Medwyn. 

Lord  Ordinary,  Jeffrey Act.  Paterson;  John  Cullen,  W.S., 

Agent Alt.  D.  M'Neill,  Shand;  WiUiam  Muir,  S.S.C,  Agent. 


MJuly  1838. 
Second  Division. — (J.D.M.) 

No.  261. — Mbs  M^Miken  Torrance  and  Husband, 

Petitioners. 

Entail — Sale  of  Entailed  Lands  for  Payment  of  Entailer's  Debts 
—Process— Statute  6  and  7  Will.  IV.  c.  42— /n  an  appU- 
cation  for  authority  to  sell  for  payment  of  entailer  $  debts, 
under  the  above  Statute — 1st,  Notice  required  to  the  next 
heir  of  entail,  not  being  a  deecendant  of  the  petitioner  e  body, 
in  addition  to  the  newtpaper  notices,  and  in  the  minute-book, 
and  on  the  walls :  2d,  After  report  of  surveyors  in  regard  to 
the  lands  most  advisable  to  be  sold,  in  terms  of  the  Statute 
and  interlocutor  approving  thereof,  the  subsequent  proceedings 
under  the  application  appointed  to  be  similar  to  those  in  the 
ordinary  process  of  judicial  sale. 

This  was  an  application  by  the  petitioner,  as  heiress 
of  entail  in  possession  of  the  entailed  estate  of  Kil- 
saintninian,  under  the  provisions  of  the  Statute  6  and  7 
Will.  IV.  c.  42,  entituled,  ^'  An  Act  to  grant  certain 
powers  to  heirs  of  entail  in  Scotland,  and  to  authorise 
the  sale  of  entailed  lands  for  the  payment  of  certain 
debts  affecting  the  same."  By  certain  proceedings  in 
1816,  at  the  petitioner's  instance,  in  which  the  then 
next  heir  of  entail  was  the  party  defender,  the  entail* 
er^s  debts  burdening  and  affecting  the  lands,  had  been 
judicially  found  and  declared  to  be  £8200.  The  inter- 
est of  these  debts  had  been  since  regularly  discharged 
by  the  petitioner,  and  the  present  application  was  for 
authority  to  sell  such  parts  of  the  estate  as  might  suffice 
to  discharge  the  debts  themselves,  in  terms  of  the  7th 
and  8th  sections  of  the  above  Statute. 

By  section  8th,  the  Court  are  authorised  and  required, 
when  the  petition  is  presented  to  them,  "  to  direct  due 
notice,  according  to  the  practice  of  the  said  Court,  to 
be  given  of  such  petition  to  all  concerned  $"  and  by 
section  21  it  is  provided,  that  notice  of  all  applications 
under  this  Act 

"  shall  be  inserted  once  at  least  in  the  Edinbargh  and  London 
Gazettes,  and  in  two  or  more  newspapers  published  in  Edin- 
burgh, and  usually  circulated  in  that  part  of  Scotland  in  which 
the  entailed  lands  and  estates  to  which  such  application  relates 
lie ;  and  also  in  any  one  newspaper  published  (if  any  so  be)  in 
audi  part  of  Scotland,  at  least  three  months  previous  to  the 
making  such  application ;  and  when  such  application  shall  be  made 
to  the  Court  of  Session,  the  said  Court,  or  the  Lord  Ordinary, 
shall,  if  they  or  he  shall  see  cause,  cause  such  further  intimation 
thereof  to  be  made  in  the  minute-book  of  the  said  Court,  or  on 
the  walls  of  the  Parliament  House,  or  otherwise,  as  the  said 
Court  or  Lord  Ordinary  shall  think  proper." 

AD  the  newspaper  notices  required  by  the  Act  had 
been  fully  given  by  the  petitioner,  and  she  stated  her 
readiness  to  comply  with  such  farther  orders  in  regard 
to  notices  as  the  Court  might  direct   Their  Lordships, 


after  continuing  the  case  that  they  might  consider  the 
provisions  of  the  Statute,  on  9th  February  1837, 

**  appoint  the  petition  to  be  intimated  in  the  minute-book 
and  on  the  walls  for  eight  days ;  and  grant  warrant  for  serving 
the  same  on  the  next  heir  of  entail,  not  beug  a  descendant  c£ 
the  petitioner's  body." 

This  order  having  been  complied  with,  the  Court, 
on  16th  May  1837,  remitted  the  application  to  the 
Lord  Ordinary  to  inquire  as  to  the  amount  of  debt, 
and  to  report ;  and  hb  Lordship  subsequently  remitted 
the  matter  to  Mr  William  Young,  W.S.  Thereafter 
the  Court,  upon  the  report  of  the  Lord  Ordinary,  pro* 
nounced  an  interlocutor,  2d  December  1837,  fixuig  the 
amount  of  the  entailer's  debts,  affecting  the  entailed 
estate,  at  the  above  sum  of  £6200.  By  the  same  in- 
terlocutor, the  Court  remitted  to  Mr  Rennie  Scott, 
factor  to  Lord  Douglas,  and  to  Mr  Wyllie,  &ctor  to 
Sir  James  Fergusson,  to  survey  the  lands,  and  report 
as  to  the  parts  of  the  estate  most  advisable  to  be  sold.  On 
advising  their  report,  the  Court,  on  13th  February 
1838,  found  that  the  portion  of  the  estate  which  ought 
to  be  sold,  was  as  recommended  in  their  report.  By 
the  same  interlocutor,  they  granted  warrant  to  sell  at 
the  upset  price  stated  by  the  surveyors ;  but  this  was 
subsequently  recalled  on  the  motion  of  the  petitioner, 
and  a  remit  made  to  the  Sheriff  of  the  bounds,  with 
commission  to  him,  and  diligence  against  witnesses, 
&C.,  for  taking  proof  of  the  value  by  the  oaths  of  the 
surveyors  above  named,  or  otherwise ;  and  also  of  the 
price  at  which  the  lands  ought  to  be  exposed  to  sale. 
The  procedure  which  followed  under  this  remit  was 
similar  to  that  in  an  ordinary  process  of  judicial  sale ; 
and  on  advising  the  memorial  and  abstract,  the  Court, 
of  this  date,  pronounced  an  interlocutor,  authorising  the 
lands  to  be  sold  at  the  sight  of  the  Lord  Ordinary  in  the 
usual  terms. 

Their  Lordships  intimated  it  to  be  the  opinion  of 
the  Court,  that  in  similar  applications,  the  form  of  pro^ 
cedure  authorised  in  the  present  case,  ought  to  be  fol* 
lowed. 

Act.  Cowan;  Alexander  Smith,  W.S.,  Agent. — T,,Ckrk — 
fJ.D.M.] 


5th  Jufy  1838. 

First  Division (G.D.F.) 

No.  262. — Walter  Jambs  Little  Gilmouii,  Ptcr- 
suer^  V,  Janet  Buchan  Stdserff  or  Cadell,  and 
Hew  F.  Cadell,  her  JBMandf  Defenders. 


Entail— Fetters— Prohibidons— .Statute  1685,  c.  22 — An 
tail  enacted  as  follows :  "  And  farder,  it  is  hereby  expressiy 
providit  and  declared  that  it  sau  noways  be  lawful  to  the  airs  ef 
taylxie  and  provision  above  sp't.,  or  any  one  ofthem^  except  the 
heirs-male  of  my  own  body,  or  to  any  that  shaU  be  named  and 
designed  be  me  at  any  time  herder,  to  sell,  annabae,  and  dis- 
pone the  lands,  barronie,  teynds,  tenements,  ^rents^  and  others 
above  rehearsed,  or  any  pairt  thereof,  either  irredeenuMe  or 
undir  reversion,  be  granting  wodsetts  or  infeftmente  ^  ^^rent^ 
or  to  burden  the  somen  with  an^  eervitude  or  other  burden^  or 
to  set  tacks  or  rentals  for  longer  spaee  than  ther  ^ffttases  or 
interests,  neither  shall  it  be  lamftd  nor  in  the  power  ef  them^ 
or  any  of  them,  to  contract  debt,  or  doe  any  other  deea  where* 
by  the  said-lands,  baronies  and  others,  or  any  pairt  thereof 
may  be  comprysed,  adjudged,  or  otherwise  evicted  or  forfanlted, 
in  prejudice  of  this  present  taylzie,  or  any  designation  which 
shall  herder  be  madk  be  me,  and  the$  who  art  to  ssieeeed  be 
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vertue  of  the  samen,"  In  a  tUehrator  hy  a  gubtiitute  heir  in 
pouennon^  to  have  it  found  that  he  was  entitled  to  hold  the 
estate  in  fee-simple^  disburdened  of  the  conditions,  jfc.  of  the 
entail — Held  that  the  deed  of  entail  did  not  contain  a  prohi- 
bition against  frustrating  the  succession,  and  consequently, 
decree  pronounced  in  terms  of  t/te  libel. 

William  Little  of  Liberton,  by  a  procuratory  of  re- 
signation and  deed  of  entail,  dated  17th  May  1682, 
and  recorded  26th  July  1699>  resigned  his  lands  and 
barony  of  Over  Liberton,  and  a  variety  of  other  heri- 
tage, in  favour  and  for  new  infeftment  to  be  granted 
to  himself,  and  the  heirs-male  of  his  body ;  whom  fail- 
ing, to  a  variety  of  substitutes,  the  eldest  daughter, 
throughout  the  whole  course  of  succession,  always  suc- 
ceeding without  division, — ^to  be  held  under  the  fetters 
and  conditions  embodied  in  the  tailzie. 

The  entail  provided,  that  the  lands  and  estate  should 
be  taken  by  the  several  heirs  called  to  the  succession, 
**  with  and  under  the  reservations,  provisions,  condi- 
tions, and  burdens  after  specified,  to  be  contained  in 
the  infeftments  to  follow  hereupon,  and  in  the  services, 
retours,  and  sasines  of  the  heir  of  tailzie  above  men- 
tioned who  shall  succeed  by  virtue  hereof."  The  deed 
then  provided,  that  the  heirs  should  bear  the  sirname, 
arms,  and  designation  of  Little  of  Liberton,  and  it  was 
declared  that  failure  to  do  so  should  infer  ipso  facto 
irritancy  of  all  right  to  the  estate  on  the  part  of  the 
heirs  contravening,  and  the  descendants  of  their  body. 
The  following  clauses  then  occurred : 

'*  And  larder,  it  is  hereby  expressly  providit  and  declared  that 
it  shall  nowayes  be  lawfnll  to  the  airs  of  taylzie  and  provision 
above  speit  or  any  one  of  them  except  the  airs-male  of  my  own 
body,  or  to  any  that  shall  be  named  and  designed  by  roe  at  any 
time  hereafter  to  sell  annalzie  and  dispone  the  lands  barronie 
teynds  tenements  @rent8  and  others  above  rehearsed  or  any 
part  thereof  either  irredeemablie  or  undir  reversion  by  granting 
wodsetts  or  infeftments  of  @rent  or  to  burden  the  samen  with 
any  servitude  or  other  burden  or  to  sett  tacks  or  rentalls  for 
longer  space  than  during  ther  lyfrymes  or  interests,  neither  shall 
it  be  lawfull  nor  in  the  power  of  them  or  any  of  them  to  con- 
tract debt  or  doe  any  other  deed  whereby  the  said  lands  Imr- 
ronies  and  others  or  any  pairt  thereof  may  be  comprysed  ad- 
judged or  other wayes  evicted  or  forfaulted  in  prejudice  of  this 
present  taylzie  or  any  designation  which  shall  hereafter  be  made 
by  me  and  thes  who  are  to  succeed  be  virtue  of  the  same." 

Then  followed  the  irritant  and  resolutive  clauses : 

"  And  if  they  or  any  of  them  contravein  the  provision  above 
mentioned  either  by  disponing  or  committing  any  cryme  or  de- 
linquence,  or  by  contracting  any  debt  or  doing  any  deed,  the 
saids  deeds  and  all  and  every  one  of  them  shall  not  only  be  voyd 
and  null  in  so  far  as  concemes  the  lands  barronie  teyoda  tene- 
ments @rents  and  others  above  mentioned,  so  that  they  shall 
not  be  affected  ther  with  in  prejodioe  of  the  succeeding  airs 
of  taylzie  and  provision  but  also  the  contraveiners,  and  the  de- 
scendants of  ther  bodies  shall  lose  and  foriault  ther  right  to  and 
interest  in  the  said  estate  and  the  same  shall  be  devolved  upon 
descend  and  pertain  to  the  persons  who  shall  be  nixt,  and  have 
right  to  succeed  to  the  samen  be  vertue  of  this  present  taylaie 
free  of  all  deeds  and  debts  done  and  contracted  be  the  contra* 
veiner  and  free  of  all  tacks  sett  be  him." 

On  the  death  of  the  entailer  the  party  entitled  to 
succeed  completed  hia  titles  under  the  entail,  and  the 
property  was  held  by  a  long  series  of  heirs  in  terms  of 
the  tailzie*  In  1807  the  pursuer  succeeded,  and  com- 
pleted his  titles  under  the  deed,  and  was  didy  infeft  as 
heir  of  entail,  and  he  now  brought  this  action  to  have 
it  declared  that  the  tailaie  contained  no  prohibition 
against  frustrating  the  succession^  and  that  therefore 


he  should  be  found  entitled  to  take  up  and  hold  the 
lands  in  fee-simple,  free  of  the  deed  of  tailzie,  and  to 
sell  the  same  at  pleasure.  A  conclusion  was  also  in- 
serted, to  have  his  right  declared  to  uplift  from  bank 
certain  sums  of  money  which  had  been  obtained  on  a 
sale,  under  Acts  of  Parliament,  to  road  trustees  and 
others,  of  certain  portions  of  the  entailed  property 
which  had  been  consigned  in  bank. 

Of  the  substitute  heirs  of  entail  called  to  succeed, 
and  cited  to  the  action,  the  defenders  maintained,  (1.) 
That  the  deed  of  entail  contains  a  valid  and  effectual 
prohibition  against  altering  the  order  of  succession, 
and  that  it  is  in  other  respects  unexceptionable  and 
valid ;  and  (2.)  That  the  deed  of  entail  being  effec- 
tual, the  sums  of  money  specified  in  the  summons  must 
be  laid  out  and  invested  for  behoof  of  the  heirs-substi- 
tute of  tailzie,  as  required  by  the  Acts  of  Parliament, 
in  virtue  of  which  those  portions  of  the  estate,  of  whicii 
such  sums  are  the  purchase-money,  were  conveyed  to 
the  road  trustees  for  the  county  of  Edinburgh,  and 
commissioners  under  the  Act  for  Improvements  within 
the  city  of  Edinburgh. 

"  14M  December  1837 — The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  closed  record.  Finds 
that  the  deed  of  entail  libelled,  does  not  contain  a  prohibition 
against  altering  the  order  of  succession  ;  and  thererore  repels 
the  defences,  and  decerns  and  declares  in  terms  of  the  libel,  but 
finds  no  expenses  due. 

"  Note, — On  considering  the  decisions  of  the  Court,  in  the 
various  cases  most  nearly  resembling  the  present,  it  must  be  ad- 
mitted that  the  clauses  which  have  been  found  to  import  a  pro- 
hibition against  altering  the  order  of  sucression,  approach  so 
very  nearly  in  structure  and  in  expression  to  those  in  which  a 
different  conclusion  has  been  arrived  at,  as  to  render  it  a  matter 
of  difficulty  to  lay  down,  with  absolute  precision,  the  line  that 
separates  them.  But  still  looking  at  the  terms  of  the  cbiuse  in 
the  entail  of  Liberton,  the  Lord  Ordinary  entertains  no  doubt 
on  which  side  of  that  line  it  must  be  understood  to  fall. 

"  In  the  cases  of  Roxburghe  and  Lochbuy,  both  decided  on 
the  23d  of  June  1807,  it  was  evidently  held  by  the  Court,  that 
the  expression  in  the  one  case,  *  any  other  deed  to  the  hurt  and 
prejudice  of  these  presents,  and  the  foresaid  tailzie  and  succession,' 
&c. ;  and  in  the  other,  '  any  other  deed  by  which  the  lanib 
might  be  adjudged  or  evicted  from  the  succeeding  members,  or 
their  hopes  of  succession  thereto  in  any  manner  evaded,* — did  em- 
brace, in  general,  all  deeds  prejudicing  or  evading  the  order  of 
succession,  as  distinct  from,  or  in  addition  to  the  deeds  by  which 
the  lands  might  be  adjudged  or  evicted. 

"  On  the  other  hand,  in  the  case  of  Eastfield,  which  was  in 
dependence  at  the  same  time,  and  finally  decided  shortly  After* 
wards  (25th  May  1806),  the  clause  against  contracdi^  debt,  or 
*  doing  any  other  deed,  whereby  the  said  lands  and  others  fore- 
said, or  any  part  thereof,  may  be  apprised,  adjudged,  or  any 
manner  of  way  evicted,  in  prejudice  of  this  present  ■  tailzie,  or  of 
those  who,  by  virtue  thereof,  shall  be  then  entitled  to  succeed,' 
was  found  ineffectual  to  pravent  an  alteration  of  the  order  of 
•ttccesslon. 

"  In  regard  to  the  grounds  of  the  opinion  of  the  Court,  the 
reports  in  all  the  three  cases  are  very  unsatisfactory.  The  only 
distinction,  on  which  it  appears  to  the  Lord  Ordinary  possible 
to  reconcile  the  latter  decision  with  the  former,  is,  that  in  the 
latter  case,  the  term  '  any  other  deed*  did  not  apply  in  general, 
or  directly  to  deeds  '  tn  prejudice  of  this  present  tailaie,  or  of 
those  who,  in  virtue  thereof,  should  be  then  entided  to  succeed ;' 
hot  only  to  deeds  leading  to  that  prejudice,  through  the  mediam 
of  adjudication  or  eviction,  a  description  which  was  not  under- 
stood  to  apply  to  deeds  altering  the  order  of  succession.  Ac- 
cordingly, the  Lord  Ordinary  does  not  understand  that  the  au- 
thority of  the  case  of  Eastfield  has  ever  been  questioned ;  and, 
upon  comparing  the  clause  in  the  entail  of  Eastfield  and  that  in 
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tb«  entail  now  under  consideration,  it  is  impossible  to  deny  that 
it  is  a  case  exactly  in  point. 

"  In  regard  to  the  case  of  Strathbrock,  also  founded  on  by 
the  defenders,  it  does  not  appear  to  the  Lord  Ordinary  to  touch 
the  present  question,  by  impairing  in  any  way  the  authority  of 
the  case  of  Eastfield.  For  there,  after  the  prohibition  against 
contracting  debt,  by  which  the  lands  may  be  apprised  or  adjudged, 
the  clause  proceeds,  '  or  to  do  any  other  fact  or  deed,  in  preju- 
dice of  the  said  tailzie,  and  the  persons  above  named,  or  their 
foresaids :'  so  that  the  case  clearly  fell  within  the  operation  of 
the  principle  established  in  the  decision  of  the  case  of  Roz- 
burgbe." 

.  The  defenders  reclaimed,  when — on  a  statement 
that  this  case  could  be  shown  to  be  materially  differ- 
ent from  the  Argaty  series  of  cases,  and  that  the  Se- 
cond Division  of  the  Court  had  ordered  cases  lately 
in  the  Overton  entail  question,  which  was  said  to 
differ  from  the  Lochbuy  case, — ^their  Lordships  order- 
ed cases. 

The  defenders  argued — That  the  entail,  which  was 
executed  three  years  prior  to  the  Statute,  expresses 
with  great  anxiety  the  will  of  the  entailer,  that  the 
estate  should  be  perpetuated  in  the  series  of  heirs  call- 
ed to  the  succession ;  and  so  far  as  sale  and  onerous 
alienations,  and  the  contraction  of  debt  was  concerned, 
the  sanctions  of  the  subsequent  Statute  had  been  com- 
plied with ;  but  it  was  objected,  that  there  was  no  pro- 
hibition against  altering  the  succession.  Now,  the 
deed  contains,  first  of  all,  a  prohibition  *^  to  sell,  an- 
nalzie,  and  dispone  the  lands"  in  prejudice  of  the  tail- 
zie ;  and  it  would  be  for  consideration,  whether  the 
alienations  and  dispositions  so  prohibited,  ought  to  be 
restricted  so  as  to  embrace  merely  onerous  alienations, 
excluding  gratuitous  deeds,  whose  sole  object  is  to 
destroy  the  tailzied  succession.  There  was  farther  a 
prohibition  against  doing  "any  other  deed  whereby 
the  lands  may  be  comprised,  adjudged,  or  otherwise 
evicted  or  forfaulted,  in  prejudice  of  this  present  tailzie, 
or  any  designation  which  shall  hereafter  be  made  by 
me,  and  those  who  are  to  succeed  by  vurtue  of  the 
same,'' — ^words  which  admitted  of  no  legitimate  meaning 
exclusive  of  gpratuitous  deeds  by  which  the  tailzie  may 
be  destroyed.  It  was  admitted  that  an  entail,  to  be 
effectual,  must  contain  prohibitions  against  sale,  con- 
traction of  debt,  and  alteration  of  the  succession,  but  it 
was  not  necessary  that  this  should  be  expressed  in  any 
particular  form  of  expression,  provided  the  three  sub- 
stantive prohibitions  were  contained  in  the  deed.  In  the 
Liberton  entail,  the  heirs  were  prohibited  to  alienate, 
to  contract  debt,  "  or  do  any  other  deed,"  &c.,  so  far  in 
the  very  words  of  the  Act  of  Parliament ;  and  unless  there 
were  something  in  the  expressions  which  followed,  limit- 
ing their  meaning,  those  words  applied  to,  and  embraced 
deeds  altering  the  order  of  succession.  The  Statute 
contained  no  other  words  embracing  such  deeds ;  and 
the  decision  in  the  case  of  Roxburghe  settled  that  the 
generality  of  the  words,  nay,  their  reference  to  and  con- 
nection with  what  preceded  them,  could  have  no  effect 
in  restraining  their  application  to  all  deeds  whatever, 
in  prejudice  of  the  tailzied  succession.  Moreover,  the 
very  words  of  this  entail  excluded  such  restrictive  im- 
port of  the  general  expressions  "  any  other  deed."  The 
prohibition  was  directed  against  "  any  other  deed,"  t.  e. 
other  than  contraction  of  debt  For  it  was  important 
to  observe,  that  in  the  phraseology  of  this  part  of  the 


clause,  there  were  no  specific  deeds  of  a  class  first  men- 
tioned, and  thereafter  the  general  expression  "other 
deeds,"  which  might  then  have  been  held  to  include 
only  deeds  of  the  same  specific  character.  The  con- 
traction of  debt  was  descriptive  of  a  class  of  deeds,  and 
the  thing  prohibited  was  "  any  other  deed,"  t.  e>  other 
than,  or  different  from,  the  contraction  of  debt,  and 
necessarily  of  a  different  class  or  denomination  of  deeds. 
An  important  step  in  the  argument  then  was  gained. 
There  were  words  in  the  entail  which  embraced  deeds 
altering  the  succession,  and  which  must  receive  that 
interpretation,  provided  there  were  not  in  their  col- 
location, and  in  the  words  which  followed,  a  restric- 
tive power  destructive  of  such  generality  of  meaning. 
The  thing  prohibited  was,  "any  other  deed  whereby  the 
said  lands,  &c.  may  be  comprised,  adjudged,  or  other- 
wise evicted  or  foifaulted,  in  prejudice  of  this  present 
tailzie,  or  any  designation  which  shall  hereafter  be 
made  by  me,  and  they  who  are  to  succeed  be  vertue 
of  the  samen."  These  words,  it  was  argued,  limited  the 
kind  of  deeds  prohibited,  to  such  deeds  in  prejudice  of 
the  tailzied  succession  as  might  lead  to  that  prejudice 
through  the  medium  of  adjudication  or  eviction, — a 
description  alleged  not  to  apply  to  deeds  altering  the 
order  of  succession.  It  cannot  be  said  that  the  entailer 
ever  contemplated  the  possibility  of  those  latter  ex- 
pressions being  held  to  limit  the  generality  of  his 
meaning.  The  intention  was  admitted  to  embrace  all 
deeds  of  every  kind  in  prejudice  of  the  tailzie,  within 
the  prohibition  of  "any  other  deed."  The  anxiety, 
indeed,  with  which  the  interests  of  the  heirs-substitute 
of  tailzie  were  guarded,  as  that  which  the  entailer  had 
it  in  view  to  fence,  was  remarkable.  He  did  not  con- 
tent himself  with  the  prohibition  of  deeds  by  which  the 
estate  might  be  carried  away  in  "  prejudice  of  the  tail- 
zie," but  in  prejudice  also  "  of  any  designation  of  heirs" 
he  might  afterwards  make,  and,  in  more  emphatic 
terms,  of  "  those  who  are  to  succeed  by  virtue  of  the 
samen."  The  pursuer's  answer  to  this  was,  that  mere 
intention  was  nothing;  and  the  defenders  admitted  this, 
if  there  were  no  words  sufiiciently  comprehensive  clearly 
to  indicate  that  intention.  They  were  at  issue  with  the 
pursuer,  whether  there  were  not  words  aptly  and  suffi- 
ciently expressive  of  a  prohibition  gratuitously  to  alter 
the  destination.  It  had  been  shown  that  there  were 
words  of  sufiicient  generality  in  their  import  to  em- 
brace such  prohibitions,  unless  restricted  by  what  fol- 
lows them ;  and  thus  the  whole  question  was  regarding 
the  restrictive  force  of  the  expressions  which  follow  the 
words  "  any  other  deed."  To  test  the  efficacy  of  those 
words,  the  defenders  supposed  that  the  pursuer's  im- 
mediate predecessor  had  resolved  to  attempt  an  alter- 
ation in  the  order  of  succession,  and  that,  by  a  gra- 
tuitous deed,  he  had  conveyed  the  estates  to  a  series 
of  stranger  heirs.  The  deed  consists  of  a  simple  dis- 
position, without  procuratory  or  precept,  and  was 
found  in  the  repositories  of  the  granter  on  his  d^tb. 
This  clearly  was  a  deed  altering  the  order  of  sac- 
cession ;  and,  if  the  pursuer's  argument  were  rig^t,  not 
embraced  by  the  prohibitory  words.  But  see  how  this 
truly  stands.  The  stranger  disponee  has  no  means 
of  completing  his  title  but  by  adjudication  in  imple- 
ment of  the  obligation  on  the  granter  and  his  heirs 
to  make  effectual  the  conveyance.    He  does  adjudge. 
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and  so  gets  access  to  the  lands — ejecting  the  pursuer 
as  the  heir  of  tailzie,  to  the  utter  destruction  of  the 
tailzied  destination.  Was  this  not  a  deed  whereby  in 
terminis  the  lands  have  been  adjudged  to  the  preju- 
dice of  the  tailzie  and  those  having  right  to  succeed  ? 
This  it  was  altogether  impossible  to  dispute.  The  very 
words  of  the  prohibitory  clause  applied  to  such  a  deed, 
yet  it  was  a  deed  altering  the  order  of  succession.  And 
was  such  a  fanciful  construction  of  the  words  to  be 
adopted  as  to  make  a  gratuitous  deed  of  alteration 
either  fall  under  or  not  fall  under  their  restraining 
power,  according  as  the  granter  has  been  pleased  or 
not  to  insert  procuratory  and  precept?  Although, 
however,  the  deed  of  alteration  had  provided,  by  means 
of  such  clauses,  for  the  completion  of  the  disponee's 
title,  it  was  of  no  consequence  to  the  argument.  For, 
on  the  death  of  his  ancestor,  let  it  be  supposed  that  the 
pursuer  had  served  himself  heir  of  tailzie  under  the  old 
investiture,  and  got  into  possession.  The  stranger  dis- 
ponee  then  appears, — takes  infeflment, — ^insists  in  a 
declarator  of  his  right, — and,  upon  the  decree,  evicts 
the  pursuer  from  the  tailzied  lands.  The  defenders 
desired  to  know  on  what  reasonable  ground  such  a  case 
was  to  be  excluded  from  the  restraining  efficacy  of  the 
prohibitory  words  ?  Had  not  the  heir,  entitled  at  the 
time  to  succeed,  been  prejudiced  by  the  lands  being 
evicted  ?  Was  not  the  deed,  wherefrom  such  eviction 
followed  in  prejudice  of  the  tailzie,  of  the  very  class  of 
deeds  prohibited  ?  The  pursuer  might  say,  there  need 
be  no  such  eviction,  for  the  stranger  disponee,  upon 
the  death  of  his  author,  might  immediately  get  into  pos- 
session in  spite  of  the  efforts  of  the  heir  of  tailzie,  and 
in  that  way  render  the  eviction  of  the  heir  by  legal 
process  unnecessary.  This  might  be ;  but  could  it  be 
seriously  contended  that  the  validity  or  invalidity  of 
such  a  deed,  judged  with  reference  to  the  terms  of  this 
tailzie,  was  to  be  decided  by  the  casual  occurrence  of 
which  of  the  competitors  for  the  estate  should  first  obtain 
possession  ?  There  was  great  error  in  the  view  hy  which 
a  limited  meaning  was  given  to  the  word  eviction,  so 
as  to  control  the  import  of  the  preceding  general  words, 
*<  any  other  deed."  Its  true  meaning  embraced  every 
deed  by  which  the  lands  might  be  carried  off  from  the 
heirs.  By  its  true  construction  it  embraced  not  less 
exclusion  from  actual  possession  obtained,  than  every 
act  whereby  the  party  claiming  the  right  may  be  legally 
kept  out  of  possession.  The  term  eviction  was  borrow- 
ed from  the  civil  law.  The  definition  given  of  it  by 
Heineccius,  Lib.  21.  tit.  2,  §  69»  was,  <*  Evictio  est  rei 
emtse  ablatio  per  judicem  jure  facta,  sive  res  ab  emtore 
possessa  per  sententiam  judicis,  ej usque  executionem 
ei  auferatur,  sive  emtore  ad  rem  consequendam  agente, 
reus  a  judice  absolutus  rem  retineat."  Thus,  the  term 
clearly  applied  to  every  case  where  a  subject  was  found 
by  the  sentence  of  a  court  not  to  belong  to  the  person 
claiming  it ;  and  he  must  be  held  in  strict  legal  lan- 
guage to  suffer  eviction  who  is  unsuccessful  in  de- 
manding possession,  no  less  than  he  from  whom  pos- 
session is  taken.  The  word  did  not  admit  of  the  li- 
mitation in  sense  which  the  pursuer  gave  it.  It  em- 
braced not  less  dispossession  in  consequence  of  debts, 
than  in  consequence  of  direct  alienation  of  the  lands, 
whether  onerous  or  gratuitous.  But  the  peculiar 
phraseology  of  this  entail,  and  in  this  so  far  differing 


from  the  Eastfield,  demonstrated  that  the  term  <<  evict'' 
was  used  in  a  different  sense  from  eviction  by  adjudi- 
cation for  debt.  The  prohibition  was,  "  to  contract  debt 
or  do  any  other  deed  whereby  the  said  lands,  &c.,  may 
be  adjudged  or  otherwise  evicted,  &c.,  in  prejudice  of 
the  tailzie."  The  deeds  prohibited  were  other  than 
deeds  whereby  debt  is  contracted ;  and,  following  up  the 
antithesis,  the  two  descriptions  were  described  as  deeds 
whereby  the  lands  might  be  '<  adjudged  or  otherwise 
evicted,"  that  is,  in  some  other  way  than  by  adjudica- 
tion. Creditors  could  not  evict  otherwise  than  by  adju- 
dication. That  was  the  known  legal  process  by  which 
debt  was  made  effectual  against  lands.  It  was  some 
other  kind  of  eviction  which  the  entailer  contemplated 
to  flow  from  the  deeds,  other  than  deeds  contracting 
debt,  which  he  had  prohibited ;  in  other  words,  it  was 
eviction  in  its  proper  comprehensive  sense,  embracing 
every  deed  whereby  the  heirs  might  be  deprived  of  pos- 
session. The  words  which  followed  were  equally  de- 
structive of  the  pursuer's  attempt  to  limit  the  meaning 
of  the  expression  "  any  other  deed"  to  deeds  of  a  like 
nature  with  contractions  of  debt :  "  Any  other  deed 
whereby  the  lands,  &c.,  may  be  adjudged  or  otherwise 
evicted  or  forfaulted,  &c.,  in  prejudice  of  the  tailzie 
and  of  the  heirs-substitute."  This  term  <*  forfaulted" 
utterly  excluded  the  possibility  of  the  limitation  con- 
tended for.  Its  proper  application  was  to  acts  of  feudal 
delinquency,  whereby  the  lands  might  be  forfeited,  and 
the  other  deeds  prohibited  must  necessarily  embrace 
all  such  acts.  And  did  not  this  conclusively  demon- 
strate that  the  general  expression  employed  by  the  en- 
tailer, <<  any  other  deed,"  must  be  construed  agreeably 
to  its  proper  and  general  import,  and  could  not  be  re- 
stricted to  deeds  of  a  like  nature  with  those  by  which 
debt  is  contracted  ?  Yet  it  was  at  the  root  of  the  pur- 
suer's argument  that  the  words  *<  any  other  deed"  must 
receive  this  restrictive  signification.  The  words  could 
not  be  so  taken  without  doing  direct  violence  to  the 
express  terms  of  the  very  sentence  in  which  they  stood. 
And  it  was  important  to  observe  here,  that  no  such 
expression  as  that  under  consideration  occurred  in  the 
Eastfield  entail,  where  the  deeds  prohibited  were  those 
merely  whereby  the  lands  might  be  adjudged  or  evict- 
ed. Moreover,  it  was  not  the  manner  in  which  the  deeds 
prohibited  might  be  brought  to  pr^udice  the  tailzied 
succession,  but  the  nature  of  the  deeds  falling  under 
the  prohibition,  which  was  of  importance.  Now,  here 
the  prohibition  was  directed  against  such  deeds  as  were 
in  prejudice  of  the  tailzie^  or  of  the  entailer's  designation 
of  heirs,  and  of  those  entitled  to  succeed  to  the  lands. 
This  described  the  class  of  deeds  prohibited.  The  in- 
tervening words  were  only  descriptive  of  the  manner  in 
which  the  prejudice  might,  in  certain  cases,  arise  to  the 
tailzied  succession,  and  were  not  to  be  founded  on  to 
qualify  terms  sufficiently  broad  and  general  in  their 
import  to  cover  every  deed  to  the  iiyury  of  the  tailzie. 
Certainly  not,  when  the  terms  employed,  as  in  this  case, 
did  not  properly  require  to  be  taken  in  such  restrictive 
acceptation.  Neither  were  the  terms  of  the  irritant 
and  resolutive  clauses  on  this  point  undeserving  of 
consideration.  In  the  deed,  they  formed  part  of  the 
same  sentence  with  the  prohibitory  words,  and  proved 
that  an  entirely  separate  class  of  deeds  were  prohibited 
by  the  general  terms  doing  any  other  deed :  <'  And  if 
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they,  or  any  of  them,  contraveoe  the  provision  above 
mentioned,  either  by  disponing,  or  committing  any 
cryme,  or  delinquence,  or  by  contracting  any  debt,  or 
doing  any  deed,  the  said  deeds,  and  all  and  every  one 
of  them,''  and  so  forth.  Here  were,  ^4^  dispositions ; 
second^  the  commission  of  feudal  delinquencies;  and, 
thirdf  the  contraction  of  debt,  all  related ;  and  over  and 
aXioyef  fourth,  those  other  deeds  were  specially  referred 
to,  the  doing  of  which  had  been  prohibited,  as  a  sub- 
stantive class  of  deeds,  and  which  could  refer  to  no 
other  than  deeds  altering  the  order  of  succession.  After 
commenting  on  the  cases  of  Don,  Forbes  v.  Maitland, 
Ure  9.  Earl  of  Crawford,  Roxburghe  and  Lochbuy 
cases,  the  defenders  admitted  that  the  case  of  Eastfield 
(May  25, 1808,  App.  No.  IQy  wee  Tailzie,)  was  adverse, 
and  also  that  there  was  a  great  similarity  between  the 
prohibitory  words  of  that  entail  and  the  Liberton.  Still 
there  were  some  distinctions,  and  in  particular,  there 
was  not  in  the  Eastfield  entail  either  the  word  "  other- 
wise," or  the  words  *<or  forfaulted,"  which  occurred  in 
the  Liberton,  and  the  effect  of  which  had  been  shown  to 
be  very  material  towards  the  right  and  necessary  con- 
struction of  the  clause ;  neither  was  there  the  same  pecu- 
liarity in  the  expressions  of  the  resolutive  and  irritant 
clauses.  There  were,  beyond  question,  prohibited  in  the 
Liberton  entail  three  distinct  and  substantive  classes  of 
deeds.  The  words  in  the  Eastfield  prohibition  did  not 
so  unequivocally  or  expressly  embrace  a  third  class  of 
deeds,  over  and  above  sales  and  contractions  of  debt. 
The  decision,  it  was  said,  was  not  unanimous,  as  ap- 
peared from  the  session-papers  of  the  Lord  President 
Sir  Ray  Campbell,  whose  opinion  was  altogether  against 
the  judgment,  with  whom  several  of  the  Judges  were 
understood  to  have  concurred.  On  the  final  advising, 
his  Lordship's  notes  were :  "  Doubt  of  interlocutor 
upon  its  merits:  1.  Words  pretty  strong  as  a  direct 
prohibition.  2.  Being  a  question  intra  familiares,  in 
which  heirs  alone  are  concerned,  the  rules  of  strict  in- 
terpretation do  not  apply  (see  notes  on  Roxburghe 
case) ;  and,  therefore,  a  prohibition  to  alter  may  be  in- 
ferred from  circumstances  and  tenor  of  entail  in  gene- 
ral,— as  in  mutual  settlements,  clauses  of  return,  &c. 
The  anxious  clauses  about  selling,  &c.,  would  not  be 
extricable  or  of  any  significancy  if  gratuitous  alterations 
be  allowable.  An  entul  means  a  deed  securing  the 
succession  to  various  heirs.  The  clauses  against  selling, 
&C.,  are  the  additional  guards  by  which  it  is  fenced, 
and  which  necessarily  take  for  granted  that  the  suc- 
cession cannot  be  gratuitously  altered;"  and,  it  is 
added,  <'  Cannot  conceive  such  an  absurdity  as  that  an 
entail  may  be  good  agunst  creditors  as  to  selling  and 
contracting  debt,  and  that  the  heir  should  be  at  liberty 
to  alter  the  order  of  succession."  And  several  of  the 
Judges  in  the  minority,  it  was  also  mentioned,  stated,  that 
after  the  Lochbuy  decision  it  was  certainly  a  narrow 
case.  It  had  been  ascertained  that  it  was  intended  to 
have  appealed  this  case  of  Eastfield,  but  the  pursuer  was 
a  minor  and  in  India,  and  the  action  having  been  con- 
ducted by  his  friends  in  this  country,  it  was  thought 
necessary  to  communicate  with  him  before  acting  on 
the  advice  of  counsel  to  appeal.  No  answer  was  re- 
ceived to  the  communication,  and  the  judgment  in 
consequence  became  final.  It  bad  been  assumed  in 
argument  hitherto,  that  there  must  be,  in  express  words. 


a  prohibition  against  altering  the  order  of  racoenioo ; 
but  it  was  now  argued,  that  in  a  question  of  this  DatBre, 
the  defenders  were  entitled  to  go  farther,  and,  without 
touching  the  principle  of  strict  construction  established 
by  the  case  of  Duntreath,  and  reoogniaed  recently  in 
^peid  9.  Speid,  to  say,  that  an  heir  in  posaeasion  under 
an  entail,  so  expressed  as  effectually  to  prevent  sales, 
and  alienations,  and  contraction  of  debt  under  t^ 
Statute,  and  containing,  as  the  Liberton  entail  did,  t 
clause  of  return  to  the  granter  and  his  hetra-gencnl, 
after  exhaustion  of  the  tailzied  destination,  must  be 
held  debarred  from  gratuitous  alterations  in  the  <mler 
of  succession.  No  doubt  this  view,  in  its  more  genenl 
bearing,  was  brought  under  the  consideration  of  the 
Court  in  the  case  of  Eastfield ;  but  it  was  not  espbined 
in  the  pleadings,  that,  by  an  express  jndgment  of  tbe 
House  of  Lords,  an  entail  whidi  prohibited  alienatioDs 
and  contractions  of  debt  under  irritancies  upon  contra- 
vention, but  not  in  express  words,  alterations  in  t^ 
order  of  succession,  had  been  nevertheless  held,  onlj  a 
few  years  before  the  Duntreath  case,  effectu^y  to 
debar  the  heir  in  possession  from  gratuitously  destroy- 
ing  the  tailzie  by  deeds  of  that  nature.  And  until  the 
decision  in  the  case  of  Eastfield,  with  the  exception  of 
the  very  special  case  of  Argaty,  a  different  principle 
had  not  been  recognised  by  this  Court  in  any  qnestioB 
having  reference  simply  to  gratuitous  alterations  in  t^e 
order  of  succession.  The  decision  referred  to  vss 
Forbes  v,  Maitland,  afiirmed  in  the  House  of  LoitU 
and  it  was  argued  that  the  judgment  was  confirmatcRT 
of  the  cases  of  Don  and  Lord  Strathnaver ;  and  in  ooa- 
sistency  with  these  decisions,  and  with  tlie  view  ^ 
Lord  Elchies,  the  institutional  writers  had  stated  tbe 
law  with  the  utmost  precision,  that  gratuitoos  alten- 
tions  in  the  order  of  succession  must,  from  the  verr 
nature  of  the  deed,  be  beyond  the  power  of  an  b<nr 
taking  the  estate  under  strict  fetters  against  contractiiA 
of  debt  and  alienation:  Mackenzie,  II.  3,  8.  Ersk.  Ill 
8,  23.  There  could  be  no  question,  that  a  deed  ocffltaia* 
ing  in  so  many  words  a  prohibition  against  alteratioii> 
in  the  succession  by  any  c^  the  heirs,  would  effectoaRj 
tie  up  their  hands  from  gratuitous  deeds,  to  the  disap- 
pointment of  the  heirs-substitutes,  independently  alto- 
gether of  the  validity  of  the  entail  undw  tbe  Statute 
1685,  and  even  although  it  did  not  contain  either  tin- 
tant  or  resolutive  clauses.  But  the  authorities  referred 
to  proceeded  on  the  principle  that,  from  the  inheieia 
nature  of  the  deed,  and  by  force  of  tbe  express  pioki- 
bitions  against  contraction  of  debt  and  afienatioia; 
heirs  called  to  the  succession  were  in  the  same  ntuatioB 
as  if  there  had  been  in  so  many  words  a  prohtbitioa 
against  deeds  of  alteration.  Nor  was  the  reeognition  of 
such  an  inherent  and  necessary  oonditian  in  tbe  right 
of  the  heirs  at  all  repugnant  to  estaUished  legal  prin- 
ciples. In  mutual  tailzies,  there  was,  by  necessary  b- 
fereuce,  a  limitation  in  the  power  of  the  heirs  takj:^: 
the  several  estates,  to  alienate  them  gratuitously.  Sa 
also,  in  estates  conveyed  by  contract  of  marriage.  Bat 
what  was  more  matenal,  was  the  efficacy  of  a  daose  of 
return,  in  preventing  gratuitous  deeds  by  parties  tafcin? 
the  succession  tituio  lueratiw  s  for  it  was  a  pecnliariii 
of  the  Liberton  entail,  that  it  contained  a  qpecial  ehmst 
to  that  effect  After  tho  destination  to  the  heirs  spe- 
cially named,  and  to  those  who  might  afterwards  b^ 
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appointed  by  the  entailer,  it  was  provided  twice  over, 
<<  and  which  all  failzieing,  to  return  to  me,  my  nearest 
heirs  and  assignees  whatsoever,  the  eldest  heir-female 
always  excluding  the  rest,  and  succeeding  without  divi- 
sion." It  was  true  that,  in  onerous  deeds  of  conveyance, 
clauses  of  return  were  inoperative,  even  against  gratui- 
tous alienations,  and  where  the  conveyance,  although 
gratuitous,  was  to  the  son  and  heir  of  the  granter,  it  was 
held  to  import  no  more  than  a  simple  destination,  which 
might  be  defeated*  Not  so,  however,  where  the  party 
took  as  a  stranger  disponee,  under  a  voluntary  deed, 
iiiuio  lucraiivo.  Such  a  party  "  cannot  voluntarily  de- 
feat the  substitution"  created  by  the  clause  of  return 
to  the  granter  and  his  heirs, — Duff  v.  Gordon,  27th 
June  1807 ;  App,  voce  Member  of  Parliament,  No.  13 ; 
and  here  the  destination,  failing  the  entailer  and  his  heirs, 
was  to  William  Ranken,  his  second  nephew,  to  the  ex- 
clusion of  his  mother,  the  entailer's  sister,  and  her  eldest 
son,  and  of  heirs-female  other  than  those  of  his  own 
body.  And  as  it  has  been  decided  (D.  of  Douglas,  Febru- 
ary 18, 1717;  D.4343)  that  a  second  son  is  in  this  ques- 
tion in  the  same  situation  with  a  stranger  disponee,  it 
was  certain  that  William  Ranken,  by  simple  force  of  the 
clause  of  return,  could  not,  during  his  possession,  have 
gratuitously  destroyed  the  rights  of  the  substitute  heirs. 
And  if  so,  it  would  seem  to  follow,  that  no  subsequent 
heir  could  have  any  more  eminent  right.  The  defenders 
rested  this  branch  of  their  argument  on  principles  alto- 
gether independent  of  the  Statute  1685,  and  which 
must  debar  the  pursuer  from  gratuitous  deeds  in  pre- 
judice of  the  tailzied  succession,  although  that  Act  had 
never  passed  ;  and  the  principle  of  strict  construction, 
established  by  the  House  of  Lords  in  the  Duntreath 
case,  did  not,  when  rightly  viewed,  at  all  interfere 
with  full  effect  being  given  to  that  other  principle  no 
less  solemnly  recognised  by  the  same  tribunal. 
On  advising, 

Zord  GiUiet,^!  do  not  think  that  this  is  a  case  attended 
with  any  difficulty.  The  clause  of  the  deed  of  entail  is  in  these 
terms ;  (reads  the  clause  above  quoted.)  This  clause  contains 
prohibitions  against  selling  the  lands,  or  granting  wadsets,  or 
contracting  debt,  or  doing  any  deed  whereby  the  said  lands 
may  be  comprised,  adjudged,  or  otherwise  evicted  or  for- 
faulted  in  prejudice  of  the  tailzie;  but  1  cannot  construe  this 
clause  as  containing  any  prohibition  against  frustrating  the  suc- 
cession, and  I  wish  it  to  be  understood  that  I  do  not  consider 
that  tUs  case  presents  any  difficulty  whatever,  after  the  cases 
which  were  cited  by  the  pursuer.  The  case  of  Eastfield,  if 
properly  decided,  is  quite  in  point ;  and  I  apprehend  we  must 
just  pronounce  a  similar  judgment  here.  This  case  is  quite 
different  from  the  case  of  Lochbny. 

JLord  President. — A  suggestion  was  made  by  the  Solicitor- 
General,  that  we  ought  to  take  the  opportunity  of  consulting 
the  other  Judges,  because  there  was  a  case  quite  similar  de- 
pending before  the  Second  Division,  and  I  should  have  ¥rished 
to  do  that,  for  the  sake  of  preserving  consistency.  But  if  your 
Lordships  think  it  not  similar  to  the  case  of  Lochbuy,  there  is 
no  necessity  for  that  course.  I  am  of  the  same  opinion  as 
Lord  Gillies,  that  there  is  no  prohibition  against  altering  the 
succession. 

Lord  Mackenzie I  have  no  doubt  whatever  in  this  case, 

and  I  agree  with  the  opinions  expressed.  The  primary  rule  in 
entail  law  has  been  well  laid  down  in  the  case  of  Sinclair,  in 
1749,  that  three  things  were  essentially  necessary:  prohibitions 
against  contracting  debt,  selling,  and  altering  ihe  succession. 
These  three  prohibidons,  though  it  may  not  be  necessary  that 
there  be  as  many  substantive  clauses,  require  to  be  in  the  deed 
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to  make  an  effectual  entail.  It  is  said  in  the  cases  that  we 
may  reach  the  prohibition  against  altering  the  succession  by 
implication  from  other  prohibitions,  but  that  is  not  competent, 
and  is  not  borne  out  by  any  of  the  decisions.  Now,  we  have 
four  cases,  Argaty,  Crawford,  Henderson  and  Brown,  spread- 
ing over  a  space  of  more  than  forty  years,  which  decide  prin- 
ciples inconsistent  with  the  argument  of  the  defenders,  and 
quite  in  point  in  favour  of  the  pursuer.  These  decisions  are 
quite  consistent  with  one  another,  and  the  prohibidons  were 
equally  broad  there  as  in  this  case.  I  cannot  go  into  the  de- 
fender's views  after  this,  for  I  cannot  get  over  these  decisions. 
They  are  quite  in  point.  In  the  case  of  Strathbrock,  we  found 
that  the  clause  contained  quite  a  sufficient  substandve  prohi- 
bition against  frustrating  the  succession. 

Zord  President The  defender  attempts  an  argument  on  the 

term  eviction,  as  implying  the  prohibition  against  altering  the 
succession ;  but  eviction  is  totally  different  from  that. 

Lord  Corehouse. — I  cannot  entertain  the  least  doubt  in  this 
case ;  and  indeed,  were  we  to  go  into  the  views  of  the  defender, 
we  should  tear  up  the  whole  land  rights  of  the  country.  There 
must  be  a  prohibition  against  the  three  things  spoken  to  by 
Lord  Mackenzie,  and  properly  fenced;  and  it  is  quite  clear 
that  we  cannot  constitute  any  one  of  these  particulars  by  im- 
plication from  the  others.  The  cases  mentioned  by  Lord  Mac- 
kenzie are  quite  decisive ;  and  the  Roxburghe  case,  on  the  other 
hand,  shows  very  distinctly  the  line  of  difference  between  the 
class  of  cases  similar  to  the  Roxburghe  case  and  the  Argaty  class. 
I  am  quite  clear  for  adhering. 

Lord  President It  must  not  be  understood  that  it  is  requi- 
site that  the  deed  should  contain  such  words  as  "  altering  the 
order  of  succession,"  to  make  effectual  a  prohibition  of  that  na- 
ture. These  are  not  the  words  of  the  Statute.  It  is  frustrating 
the  succession. 

The  Court  unanimously  adJiered. 

Authorities  for  Pursuer. — Erskine,  III.  4,  §  9;  III.  8,  § 
23,  29.  Hoome  of  Argaty,  8th  July  1789  j  Mor.  15,535. 
Case  of  Eastfield,  23d  May  1808 ;  Mor.  v.  Tailzie,  App.  No. 
19.  Case  of  Roxburghe,  23d  June  1807:  Mor.  Tailzie,  App. 
No.  13.  Case  of  Lochbuy  ;  Mor.  Tailzie,  App.  No.  14. 
Case  of  Strathbrock ;  Scot.  Jur.,  Vol.  IX.  p.  266,  and  X.  p. 
175.  Case  of  Don  »  Robertson's  Appeal  Cases,  p.  76.  Lord 
Strath naver  v.  the  Duke  of  Douglas,  2d  February  1728;  Mor. 
15,373.  Maitland  ».  Forbes,  Elchies  voce  Retour,  No.  3.  Ure 
V.  the  Earl  of  Crawford,  17th  July  1756 ;  Mor.  4315.  Grant 
V.  Fraser  Tytler,  9th  March  1826 ;  Fac.  Coll. 

Authorities  for  Defenders.^Statute  1685,  c.  22.  Hein- 
eccius.  Lib.  XXI.  tit.  2,  §  69.  Queensberry  Cases;  Dow,  II. 
p.  90.  Roxburghe  Feus;  Dow,  II.  p.  213.  Don  v.  Sir  Alex- 
ander Don,  5th  February  1713:  D.  15,591:  H,  of  L.  14th 
July  1713;  Robertson's  Appeal  Cases,  p.  76.  Duke  of 
Douglas,  18th  February  1717;  D.  4343.  Lord  Strathnaver 
V,  Duke  of  Douglas,  2d  February  1728;  D.  15,373:  H.  of 
L.  4th  July  1729;  Cr.  and  Stewart's  App.  p.  32.  Forbes  v. 
Miuthind,  13tb  July  1753;  Elchies' Decisions,  voce  Tailzie,  No. 
52.  Ure  v.  Earl  of  Crawford,  17th  July  1756 ;  D.  4315. 
Case  of  Roxburghe,  28d  June  1807 :  D.  App.  Tailzie,  No.  18. 
M'Laine  of  Lochbuy ;  23d  June  1807 ;  App.  Tailae,  No.  14. 
Case  of  Eastfield,  25th  May  1806;  App.  No.  19,  voce  Tailzie. 
Henderson,  21st  November  1815.  Tytler,  9th  March  1826. 
Rowe  V,  Monypennv,  9th  February  1837;  Scot.  Jur.  IX.  266, 
and  X.  175.  Elchies'  Notes,  p.  411.  Blackenzie,  Vol.  II.  B, 
3,  t.  8,  p.  325.  Ersk.  B.  III.  t.  8,  §  23.  Duff  ».  Gordon. 
27th  June  1807 ;  App.  voce  Member  of  Parliament,  No.  18. 
Duntreath  Case,  24th  November  1769;  D.  4411 :  H.  of  L. 
15th  April  1771.  Lord  Chancellor  Brougham  in  Cathcart  v. 
Cathcart,  18th  July  1831 ;  Scot.  Jur.  Vol.  IV.  p.  2;  5  W.  and 
S.'s  Appeals,  345.  Ascog  Case,  16th  July  1830;  Scot  Jur. 
Vol.  II.  p.  577 ;  4  W.  and  S.'s  Appeals,  196. 

Lord  Ordinary^  Fullerton Act,  Dean  of  Faculty  (Hope), 

MiUer;  Haig,  Hay  and  Pringle,  W.S.,  Agents,^  AU,  SoUci- 
tor-Oeneial  (Rutherfurd),  Cowan;  J.  O.  Wood,  W.8.,  Agent, 
— B.,  C/erA.^fO-D.F.J 

Vol.  X*^No,  XXXV. 


546 


REPORTS  OF  CASES  DECIDED 


[July 


No.  263. 


Sth  Jufy  1838. 
FiBST  DiTitiow (Q.D.F.) 

Patbick  Rose,  Pursuer^  v>  Akcbibalp 
Young,  Defender. 

Proeeta — Production  of  Writs — Certification  Contra  non  Pro- 
dttcta--Dilig«nce — Reduction-Improbation — In  an  action  of 
reduetian'improbation  of  a  lemse,  the  defender  produced,  with 
preliminary  deftnces,  a  oepy  onfy  of  the  letue,  and  took  a  dtH" 
fence  to  recover  the  principal  from  havere.  The  diligence  waa 
prorogated  for  fonrteen  doge  after  the  time  for  reporting,  in  r«- 
apeet  of  the  state  of  the  weather,  and  thereafter,  on  a  further 
eraving  to  prorogate,  thepursmer  objected  to  thi$,  ae  tending  only 
to  delay,  and  eepeciaUy  a»  the  defender  alleged  he  did  not  know 
in  whoee  poueeeion  the  writ  was,  and  proposed  to  hold  the  pro* 
duetion  as  satined  on  the  production  already  made,  reserving  to 
the  drfender  to  produce  the  principal,  and  agreeing  meantime 
not  to  take  decree  ofeertificaHonftir  its  non-production.  The 
JLord  Ordinary  (Pebruary  IB8SJ  refueed  the  motion  for  a 
frtrther  prorogation,  and,  tn  terms  of  the  pmrsuer*$  proposal, 
held  the  production  as  s^ffldenUy  satisfied  meantime,  and  or^ 
dained  the  defender  to  lodge  Menees  ox  the  merits  peremp- 
torU  within  fourteen  days — The  Court,  (in  July)  on  a  re- 
claiming  note,  adhered  with  expenses. — Obiter,  that  the  pro- 
posal  of  the  pursuer  was  perfectly  relevant,  and  consistent 
with  practice. 

The  pursuer  brought  an  action  of  reduction*impro- 
bation  against  Young  of  certain  writings ;  inier  alia, 
of  a  tack  between  James  Leslie  of  Kininvie  and  Alex- 
ander Thomson,  said  to  be  dated  in  1801.  To  this 
action  preliminary  defences  were  lodged  by  the  de- 
fender, and  he  obtained,  on  22d  January  last,  a  dili- 
gence from  the  Lord  Ordinary  against  havers,  to  re- 
oover  the  principal  tack,  a  copy  of  which  he  had  only 
produced.  In  virtue  of  this  diligence,  which  had  to 
be  reported  within  fourteen  days,  one  haver  was  ex- 
amined, who  deponed  that  he  had  not  the  principal 
copy,  neither  did  he  know  nor  suspect  where  it  was. 
In  consequence  of  the  state  of  the  weather,  the  Lord 
Ordinary,  on  6th  February  1838,  prorogated  the  time 
for  reporting  for  fourteen  days.  During  that  time 
several  havers  were  examined  in  Elgin  in  regard  to 
the  principal  lease,  but  it  was  not  recovered.  Several 
havers  remained,  it  was  said,  to  be  examined  at  Keith, 
in  reference  to  the  paper ;  but  the  messenger  who  had 
executed  the  diligence,  reported,  oh  12th  February,  that 
he  considered  it  impossible  for  the  havers  to  travel  on 
loot  or  on  horseback,  or  in  any  way  whatever,  owing 
to  the  state  of  the  roads  from  an  unprecedented  fall  of 
snow.  On  the  expiry  of  the  time  for  reporting  the  dili- 
gence, and  on  22d  February, 

"  Ivory,  in  respect  of  the  continued  bad  state  of  the  roads, 
moved  for  a  further  prorogation  of  the  diligence,  with  a  view 
to  recovering  the  principal  tack,  before  satisfying  the  produc* 
tion. 

'*  Thomson,  answered,  tkatthis  would  lead  to  very  great  d«- 
lay,  and  moved  that  the  production  be  held  as  satiafi^  on  the 
production  already  made,  reserving  to  the  defender  to  produce 
the  tack  referred  to,  and  stating  that  he  would  not  take  decree 
of  certification  for  the  non-production  of  the  tack. 

"  Ivory,  in  reply,  oljected,  and  refused  for  the  defender  to 
hoI4  the  production  satisfied  in  hoc  static." 

**  23td  February  1838.-.The  Lord  Ordinary  having  considered 
what  is  above  stated,  and  beard  parties'  procurators.  In  respect 
tbat  tUs  case  has  now  been  in  dependence  for  montbs,  without 
defences  ^  tbe  merits  being  yet  lodged,  and  that  the  diligence 
was  at  flfat  granted  in  tbe  present  stage  by  tbe  Lord  Ordinary, 
s^ly  iOn  tbe  soppoiition  that  the  same  would  be  exeeuted  in 


two  weeks,  which,  from  tbe  state  of  the  weather,  is  stated  to  be 
now  impracticable,  refuses  farther  to  prorogate  the  diligence 
tn  hoc  statu  ;  holds  tbe  production  as  suffideutly  satisfied  at  pre« 
sent  on  the  inventory  and  productions  made  by  tbe  defender,  and 
appoints  him  to  lodge  defences  on  tbe  merits  witbin  fourt^n 
days  peremptory,  with  a  view  to  the  record  being  put  into  a 
course  of  preparation,  if  that  shall  be  necessary,  during  tbe  va- 
cation :  Reserves  to  tiie  defender  to  move  for  a  diUgence  in  any 
ulterior  stage,  for  recovery  of  tbe  principal  tack,  as  to  wbicb  no 
certification  is  at  present  asked  or  given. 

*'  Note. — It  certainly  will  be  in  tbe  power  of  tbe  defender  to 
bang  up  the  case,  if  be  is  so  disposed,  by  reclaiming  against  tbe 
preying  interlocutor;  but  it  will  be  for  the  Court  to  consider, 
if  a  party  ought  to  be  allowed  to  get  any  advants^  from  a  pro- 
ceeding so  palpably  dilatory,  if  resorted  to.  Tbe  clause  of  reser- 
vation seems  to  be  all  that  be  is  entitled  in  present  drcnmstances 
to  ask,  more  especially  as  be  himself  states  in  the  note  annexed 
to  the  inventory,  No.  15  of  process,  lodged  '  for  satisfying  tbe 
production,'  that  be  '  does  not  know  in  whose  possession  tbe 
principal  tack  u ;  so  that,  to  procure  delay  at  present,  be  bas 
only  to  cite  havers  in  any  of  the  mountainous  regions  of  Banff- 
shire, which  may  not  be  accessible  for  carriages  lor  months.** 

The  defender  accordingly  reclaimed,  praying  the 

Court 

'*  to  renew  tbe  eommission  and  diligence,  formerly  granted  at 
tbe  defender's  instance  against  havers,  for  recovering  tbe  prin- 
oipal  tack  under  reduction,  so  as  to  enable  the  defender  to  sa- 
tisfy tbe  production." 

At  advising,  the  Court  refused  to  hear  counsel  for 
the  pursuer. 

Lord  iVesMfenl.-— liiis  is  obviously  a  pretext  for  delay,  aad 
quite  absurd,  after  the  term^  of  tbe  pursuer's  minute.  The 
principal  copy  may  be  produced  when  it  is  recovered,  and  mcao- 
time  decree  of  certification  will  not  be  pronounced.  The  d«- 
fender  is  much  to  blame  for  not  agreeing  to  tbe  pursuer's  pro- 
posal. 

Lord  Coreh&use It  is  quite  a  relevant  and  common  i^artice 

in  tbe  Outer>House  to  do  as  tbe  pursuer  suggested  in  bis  nu- 
oute,  and  the  defender  ought  to  have  agreed  to  it. 

Lord  GilUes  and  Lord  Mackenzie  concurred. 

"  The  Court  adheredj  with  expenses. 

Lord  Ordinary,  Cuninghame.— i4cf.  Thomson  :  W.  Dutbif . 

W.S.,  AgeM Alt.  A.  Anderson;  Inglis  and  Donald,  W.S., 

Agents B.,  C/erA— r^.D.F.] 


6/A  Jtt/y  1838. 
FiEBT  Division (G.D.F.) 

No.  264. — Robert  Chbistis,  Wittiam  Kerr  and 
Son's  Trusteey  Pursuer^  v.  William  Keith,  Archi- 
bald Cochran's  Trustee,  Defender, 

Bankrupt —  Retention  — Compensation  —  Set-Off —  Process-. 
A.,  representing  his  father,  was  indebted  in  a  legacy  to  B. 
A  sum  of  money  was  raised  on  S.*s  credit  by  a  Mi  Cmsor* 
tion,  for  the  sole  accommodation  of  A.  A.  amd  B.  &ke- 
wise  were  cautioners  in  a  cask-credit  to  a  bank  Jar  bekscj 
of  a  third  party.  A,  was  then  sequestrated,  in  eonse^ua^ 
of  which  B.  had  to  pay  the  amount  of  the  cask-credit.  Short- 
ly  afterwards  B,  was  likewise  sequestrated,  wham^  exchstve 
of  the  warn  paid  on  the  credit  by  B,  and  the  mmpmid  iegary, 
there  wos  a  considerable  sum  due,  on  a  general  aeeonmtiac, 
by  B.*s  estate  to  A.*s  T%e  holder  of  the  aceamasodotien- 
bill  ranked  on  both  estates,  and  drew  from  B,  a  diwideni. 
In  an  action  brought  by  B.*s  trustee  for  payssetU  of  the  2r> 
gaey,  A,*s  trustee  pleaded  eoawensation  by  the  generml  be- 
laaie.     B,*s  trustee  admitted  the  balance  on  tkegamerml  ac- 


eounting,  but  denied  its  ejfbet  as  a  ground  of  cen^scn 
agaxaoi  the  legaey,^-4nrespoet  ^his  dmm,  inJupemdemf  of  Ac 


legacy,  to  be  relieved,  first,  <f  the  ka^of  the  smsn  pond  liy  B 

on  the  cash-credit,  f^  which  A.  and  JB.  weteja&ndy  liaih . 
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and,  secondly,  of  the  dividends  paid  out  of  B,*s  estate,  of 
which  might  be  paid  on  account  of  the  a^eommodationMil 
granted  by  B.for  A.*$  behoof-^Hefd  by  the  Court,  that  B/$ 
trustee  was  entitled  to  relief  of  both  smms,  and  that  the  amount 
of  compensation  founded  on  by  A.  on  the  general  balance,  must 
be  diminished  to  that  extent,  but  that  A.'splea  if  compensation, 
under  that  deduction,  was  good  against  the  conclusions  of  the 
summons  for  payment  of  the  legacy. 

The  late  Mr  Cochran  of  Ashkirk,  who  died  in 
1812,  conveyed  the  greater  part  of  his  estate  under 
fetters  of  strict  entail  to  his  son,  the  defender's  consti- 
tuent ;  and  he  likewise  conveyed  to  him  certain  fee- 
simple  lands,  und^r  burden  of  provisions  and  legacies, 
inter  aliny  of  a  l^kcy  of  £700  to  Archibald  Kerr,  and 
of  a  legacy  of  £600  to  Robert  Kerr,  one  of  the  part- 
ners of  the  firm  of  William  Kerr  and  Son,  the  consti- 
tuents of  the  pursuer.  These  legacies  became  due  at 
Whitsunday  1813,  but  they  still  remained  unpaid  at 
the  period  of  the  sequestration  of  Archibald  Cochran, 
the  testator's  son,  in  June  1821.  William  Keith  was 
confirmed  as  his  trustee ;  and,  coming  in  the  place  of 
Cochran,  who  took  up  his  father's  succession,  he  was  of 
course  liable  to  account  for  the  legacies. 

William  Kerr  and  Son,  who  were  merchants  in 
Leith,  were  sequestrated  in  August  1822,  and  in  De- 
cember following,  the  pursuer  was  confirmed  their  trus- 
tee. He  consequently  became  vested  in  the  right  of 
the  legacy  due  to  Robert  Kerr ;  and  he  likewise  ac- 
quired right  to  Archibald's  legacy  by  assignation  from^ 
him  with  consent  of  his  father. 

It  appeared  that  the  two  houses  of  Kerr  and  Son  and 
Cochran  had  been  on  a  footing  of  intimacy  previoua 
to  their  respective  sequestrations,  and  during  their 
connection,  they  became  cautioners  in  a  cash-credit 
for  Messrs  Stead  and  Paterson  to  the  extent  of  £362. 
Kerr  and  Son  were  likewise  drawers  and  indorsers  on 
various  bills  to  Inglis  and  Company  of  London,  for  the 
accommodation  of  Cochran.  After  Cochran's  bank- 
ruptcy, which  happened  about  a  year  before  that  of 
Kerr  and  Son,  they  were  obliged  to  pay  up  the  whole 
amount  of  the  cash-credit  to  the  bank,  and  after  their 
own  bankruptcy,  the  bills  held  by  Inglis  and  Company 
were,  to  the  amount  of  £5479,  ranked  on  the  estate  of 
Kerr  and  Son,  from  which  estate  Inglis  and  Company 
realized  a  dividend  of  £342. 

The  pursuer,  being  vested  in  the  two  legacies,  brought 
this  action  against  Cochran  and  }a»  trustee  for  pay- 
ment. Various  defences  were  stated  against  payment 
of  Archibald's  legacy,  but  they  form  no  part  of  the 
present  question,  which  relaitee  only  to  the  legacy  left  to 
Robert  Kerr. 

In  defence  against  payment  of  Robert  Kerr's  legacy, 
Cochran  and  his  trustee  pleaded  compensation,  in  re- 
spect of  a  balance  of  £837  alleged  to  be  due  to  Mr 
Cochran  and  his  estate,  as  at  29th  June  1821,  by  the 
company  of  William  Kerr  and  Son,  for  whose  debts,  it 
Ti^as  said,  compensation  was  pleadable  to  their  full 
amount  against  Robert  Kerr,  or  any  claim  made  in  his 
right,  in  respect  he  was  a  partner  of  the  company. 

The  pursuer  admitted  that  the  sum  of  £837  was  du« 
to  the  defenders  by  the  estate  of  Kerr  and  Son ;  but 
he  pleaded  that  d^t  sum  could  not  be  set  off  against 
the  claim  for  Robert  Kerr's  legacy,  in  respect,  (1.)  that 
he,  the  pursuer,  was  entitled  to  set  off  that  sum  of 


£837  in  extinction  of  £181,  the  half  of  the  sum  which 
Kerr  and  Son  had  paid  on  the  cash-credit  of  Stead  and 
Patersouf  and  for  the  whole  of  which,  viz.  £362,  Kerr 
and  Son  and  Cochran  were  jointly  and  severally 
liable  to  the  bank :  (2.)  that  he  was  entitled  to  set  off 
the  sum  of  £837  in  extinction  further  of  the  £342, — 
being  the  dividend  which  Kerr  and  Son's  estate  had 
paid  to  Inglis  and  Company  as  the  holders  of  the  bills 
drawn  or  accepted  by  ICerr  and  Son  for  Cochran's  ac- 
commodation. These  facts  were  admitted  or  assumed 
in  argument. 

The  Lord  Ordinary  sustained  the  pursuer's  claim,  to 
the  effect  of  enabling  him  to  set  off  the  £837  against 
the  £161  paid  by  Kerr  and  Son  on  Stead  and  Pater- 
son's  cash-credit ;  and  in  this  finding  the  defender  ac- 
quiesced: but  the  Lord  Ordinary  repelled  the  claim  of 
the  pursuer  quoad  ttUrOj  on  the  ground  stated  below  in 
his  Lordship's  interlocutor. 

"  27M  June  1837 The  Lord  Ordinary  baring  heard  parties' 

procurators,  and  considered  the  minute  and  answers,  and  whole 
process.  Finds  that  this  is  an  action  brought  by  the  pursuer,  the 
trustee  on  the  estate  of  William  Kerr  and  Son,  and  William  and 
Robert  Kerr,  the  individual  partners  of  that  company,  against 
Archibald  Cochran  of  Ashkirk,  and  the  trustee  on  his  seques- 
trated estate:  Finds  that  the  summons  con  dudes,  yirsf,  for  pay- 
ment of  certain  legacies  due  by  the  defender,  Cochran,  as  repre- 
senting his  late  father,  Archibald  Cochran,  senior,  to  Robert 
Kerr,  amounting  to  £600  Sterling,  with  interest  from  the  years 
1813  and  1814 ;  and,  secondly,  for  certain  legacies  alleged  to 
be  due  by  the  defender,  Cochran,  to  Archibald  Kerr,  amount- 
ing to  the  sum  of  £700,  with  interest  from  the  above-mentioned 
dates, — to  all  which  legacies  the  pursuer,  the  trustee  on  the  se- 
questrated estate  of  Kerr  and  Son.  has  now  right :  Finds,  that 
among  other  defences,  it  is  maintained  by  the  defenders  that 
they  hare  a  counter  claim,  on  a  balance  due  on  the  general  ac- 
counting between  the  two  bankrupt  estates,  of  £838.  II.  2. 
SterUng :  Finds  that  the  pursuers,  while  they  admit  the  amount 
of  die  foresaid  balance  due  to  Mr  Cochran  on  the  general  ac- 
counting, deny  its  effect  as  a  ground  of  compensation  against 
the  sums  pursued  for,  in  respect  of  their  claims,  independent  of 
the  legacies,  to  be  relieved,  \st.  Of  the  sum  of  £181  Sterling, 
being  half  of  the  payments  made  by  Kerr  and  Son  to  the  Leith 
Bank,  on  a  cash-account  of  Stead  and  Paterson,  for  which 
Cochran  was  their  co-cautioner;  and,  2d,  Of  the  dividends 
which  they  have  paid,  or  may  pay,  on  account  of  bills  to  a  large 
amount,  granted  to  Inglis  and  Company  for  the  accommodation 
of  Air  Cochran  :  Finds  that  the  first  oC  these  claims  of  relief  is 
well  founded,  and  thattheamountof  compensation,  founded  up- 
on the  general  balance  of  £838.  11.2.  mentioned,  must  be  to 
that  extent  diminished  :  But  finds  that  the  claim  of  relief  on  the 
second  ground  cannot  be  received,  in  respect  that  those  bills  are 
already  ranked  on  Cochran's  estate,  and  that  the  claim  of  relief 
or  recompensation  would  operate  as  a  double  ranking  of  all  those 
bills  on  the  said  estate :  Finds  that  the  defender's  plea  of  com- 
pensation, under  the  foresaid  deduction,  is  good  i^nst  the 
conclusions  of  the  summons  for  payment  of  the  legacies  due  to 
Robert  Kerr,  the  individual  partner  of  the  house  of  Kerr  and 
Son  ;  and  appoints  the  parties  to  lodge  a  statement  of  accounts 
in  regard  to  Robert's  legacy,  in  terms  of  the  preceding  findings, 
in  order  that  it  may  be  ascertained  whether  the  result  does  not 
supersede  the  necessity  of  considering  the  other  matters  in  dis- 
pute between  the  parties. 

••  Note This  is  a  case  of  very  old  standing,  and  the  record 

is  certainly  not  so  prepared  as  to  bring  very  clearly  into  view  the 
matters  truly  in  dispute.  But  with  the  assistance  of  the  minute 
lately  given  in  by  the  parties,  the  Lord  Ordinary  thinks  that 
there  are  means  of  arriving  at  a  conclusion  suflScient  to  exbanst 
the  cause. 

"  It  will  be  observed  that  there  are  on  both  sides  certain  •pe-> 
dal  pleas,  applicable  exclusively  to  the  conclusions  for  the  le- 
gacies due  to  Archibald  Kerr.     It  is  maintained  on  the  pare  of 
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the  pursuer,  tbe  trustee,  that  from  the  nature  of  his  title,  the 
claims  for  Archibald's  legacies  cannot  be  competently  met  by 
tbe  plea  of  compensation  founded  on  a  debt  due  by  the  company 
of  Kerr  and  Son,  of  which  Archibald  Kerr  was  not  a  partaier ; 
and,  on  the  other  band,  it  is  contended  by  the  defender,  that  the 
legacies  to  Archibald  Kerr  were  actually  paid  by  Kerr  and  Son 
by  a  bill  for  £1000,  granted  to  Cochran  and  Company. 

*'  The  first  of  these  points  might  lead  to  the  inquiry,  whether 
Archibald's  legacy  was  not  vested  in  his  father,  the  partner  of 
the  company,  before  the  bankruptcy  ?  But  it  seemed  unnecessary 
to  enter  into  this  inquiry,  as  the  Lord  Ordinary  was  led  to  un- 
derstand at  the  debate,  that  the  general  balance  forming  the 
ground  of  compensation  on  the  part  of  the  defenders,  even  if 
sustained  to  its  full  amount,  would  not  cover  the  amount  of 
the  legacy  to  Robert,  ynth  the  interest  confessedly  due  upon  it. 

'*  Again,  as  to  the  second  point,  it  appears  to  him  that  the  in- 
quiry, whether  or  not  the  £1000  bill  was  granted  in  payment  of 
Archibald's  legacy,  is  immaterial.  Because  it  was  admitted  by 
the  defenders  that  credit  for  that  bill  had  been  given  to  Mr 
Cochran  in  the  general  accounting,  on  which  the  balance  of 
£836,  founding  the  defender's  plea  of  compensation,  was  brought 
out.  So  that  the  only  effect  of  applying  the  bill  in  payment  of 
Archibald's  legacy  would  be  to  turn  the  balance  the  other  way, 
and  thus  extinguish  the  plea  of  compensation.  Besides,  it  may 
fairly  be  assumed  that  the  defender,  by  pleading  on  that  balance 
on  the  general  accounting,  has  virtually  imputed  the  bill  to  the 
general  credit  of  Kerr  and  Son,  and  waived  the  special  applica- 
tion of  it  to  tbe  payment  of  the  legacy. 

"  Upon  these  grounds,  the  Lord  Ordinary  has  confined  his 
interlocutor  to  the  claim  for  the  legacies  due  to  Robert  Kerr. 
As  to  them,  there  can  be  no  doubt  that  compensation  is  plead- 
able on  the  balance  due  by  the  company  to  Cochran,  the  debtor 
in  tbe  legacies.  The  only  question  then,  is  the  amount  to  which 
it  is  to  be  sustained. 

'*  The  balance  due  by  Kerr  and  Son  on  the  general  account- 
ing on  tbe  bill  transactions  is  £838.  But  tbe  Lord  Ordinary 
thinks  this  must  suffer  a  deduction  to  the  amount  of  the  sums 
paid  to  the  Leith  Bank  by  Kerr  and  Sons,  in  consequence  of 
their  cautionary  obligation  for  Stead  and  Paterson,  and  in  which 
Cochran  was  their  co-cautioner.  The  Lord  Ordinary  under- 
stands that  these  sums  were  paid  before  their  bankruptcy ;  and 
as  there  is  here  no  question  of  double  ranking,  there  seems  no 
reason  to  reject  their  claim  of  relief  or  recompensation  against 
Cochran  and  his  trustee. 

*'  The  other  claim  of  relief,  however,  made  for  Kerr  and  Sons, 
viz.,  that  founded  on  the  bills  granted  to  Inglis  and  Companv 
for  the  accommodation  of  Cochran,  stands  in  a  very  different  si- 
tuation. It  is  admitted  that  these  bills  have  ranked  on  Cochran's 
estate  as  well  as  that  of  Kerr  and  Sons ;  and  the  claim  of  relief, 
therefore,  forming  the  ground  of  tbe  pursuers'  plea  of  recom- 
pensation or  retention  of  the  balance  due  by  him  on  the  general 
accounting,  necessarily  involves  the  proposition  that  the  bank- 
rupt estate  of  Kerr  and  Sons  hold  a  claim  against  the  bankrupt 
estate  of  Cochran  for  the  dividends  which  the  former  has  paid 
on  the  bills  which  have  also  ranked  on  the  latter — a  result  which 
would  practically  operate  as  a  double  ranking  for  those  bills  on 
Cochran's  estate.  It  was  maintained  with  great  ability  on  the 
part  of  the  pursuers,  that  the  general  balance  due  by  them  to 
Cochran  was  to  be  held  as  a  pledge  or  security  in  their  hands, 
of  which  they  might  avail  themselves,  and  the  effect  was,  not  to 
enable  them  to  rank,  but  merely  to  retain,  and  render  available 
that  security.  But  in  the  first  place,  the  Lord  Ordinary  doubts 
whether  the  question  involved  in  this  illustration  is  raised  by 
tbe  admitted  circumstances  of  this  case.  If  on  occasion  of  join- 
ing in  the  bills  to  Inglis  and  Company,  Kerr  and  Company  had 
stipulated  for  and  obtained  a  security,  whether  heritable  or  by 
pledge,  or  by  the  depositation  of  bills  of  third  parties,  it  might 
have  been  difficult  to  prevent  them,  even  after  bankruptcy,  from 
realizing  those  securities  to  the  effect  of  relieving  themselves  to 
the  extent  at  least  of  the  dividends  actually  paid  on  those  bills. 
But  here  the  granting  security  formed  no  part  of  the  original 
transaction — a  balance  indeed,  but  altogether  unconnected  with 
those  bills,  having  arisen  in  favour  of  Cochran.  Kerr  and  Sons, 
in  seeking  to  retain,  are  truly  pleading  compensation  on  the  sup- 


posed claim  which  they  have  to  recover  from  Coduan,  the 
amount  of  the  dividend  on  the  bills  paid  from  their  baakrofc 
estate ;  and  if  such  a  claim  made  directly  would  not  have  beei 
good,  it  is  difficult  to  see  how  it  could  support  tbe  plea  of  coa- 
pensation.  At  any  rate,  and  however  plausible  the  vgwfien* 
in  support  of  the  plea  may  be,  it  rather  appears  to  the  Lord  Or. 
dinary  that  the  very  point  raised  on  the  part  of  Bdeasrs  Kerraal 
Sons  was  determined  in  the  case  of  Curtis  v.  Chippendale,  9rh 
December  1794,  as  reviewed  by  the  House  of  Lords  on  23d 
February  1797.  There  M' Alpine  and  Company  had  inderie-j 
and  discounted  bills  to  the  amount  of  £25,000,  accepted  by  GU^ 
son  and  Johnston,  and  onerously  held,  as  it  appears  from  tbe 
pleadings,  by  M' Alpine  and  Company  at  the  time  of  discoontiEf . 
On  the  other  hand,  acceptances  of  M' Alpine  and  Company  w^re 
in  the  bands  of  Gibson  and  Johnston  to  the  ancount  of  £22,000. 
On  the  bankruptcy  of  both  parties,  the  discounted  aoGepcaaen 
of  Gibson  and  Johnston  had  ranked  on  both  estatea,  and  whea 
the  assignees  of  Gibson  and  Johnston  daimed  to  rank  on  M'Al- 
pine  and  Company's  estate  for  tbe  acceptances  of  the  latter  ooie. 
pany,  they  were  met  by  the  plea,  which  seems  to  be  identicsl 
with  that  maintained  here,  that  the  latter,  M*Alpiiie  and  Cots- 
pany's  estate,  was  entitled  to  retain  the  debt  constitoted  by  rbfv 
acceptances  to  Gibson  and  Johnston,  until  relieved  of  tbe  Ibfai- 
Uties  incurred  by  them  for  the  acceptances  due  by  Gibsoo  isd 
Johnston.  It  appears  from  the  report  that  this  plea  was  sss- 
tained  by  the  Court,  but  the  judgment  was  afterwi&rds  reversed 
by  the  House  of  Lords  ;  and  although  there  may  have  br?s 
some  specialties  in  that  case,  it  does  not  appear  tbat  those  9^ 
dalties  affected  the  judgment  of  the  Court  of  Appeal,  which  n 
a  simple  reversal  of  the  interlocutor  of  the  Court  csotaiiiia;  a 
special  finding  on  the  plea  of  retention. 

.  "  On  these  grounds,  tbe  Lord  Ordinary  thinks  that  tbe  ckio 
of  recompensation  or  retention,  urged  by  the  pursuers,  must  br 
confined  to  the  sum  paid  by  Kerr  and  Son  before  their  bsak- 
ruptcy  to  the  Leith  Bank  :  and  he  presumes  tbat  the  d^^ts 
of  the  points  referred  to  in  the  interlocutor,  supersedes  the  Be- 
cessity  of  inquiring  into  the  nature  of  the  title  held  by  tfa< 
trustee  to  tbe  legacies  due  to  Archibald  Kerr,  on  which  rcW 
the  plea  of  compensation  in  regard  to  them  might  otherwise  de- 
pend." 

The  pursuer  reclaimed,  when  the  Court  ordered 
minutes  of  debate  on  the  point  embraced  in  tbe  intcfiv 
cutor  in  regard  to  the  claim  of  relief  for  tbe  dividends 
paid  to  Inglis  and  Company. 

Pleaded  for  the  pursuer — Kerr  and  Son  received  iy> 
benefit  from  the  bills  held  by  Inglis  and  Company,  thr 
contents  of  which  went  solely  to  Cochran  or  his  e^ttate: 
and  it  was  in  vain  to  say  that  Kerr  and  Son,  b^hz 
indorsers,  received  the  amount  from  the  iodorset«^ 
The  bills  were  for  the  accommodation  of  Cochran,  u 
proved  or  admitted  on  the  record ;  and  being  wcetfts 
on  the  bills,  tbe  presumption  in  law  was,  that  he  aioae 
received  the  proceeds :  Wallaces  v.  Ba^e,  29th  No- 
vember 1793 ;  M.  1484.  Berry  v.  Murdoch,  Febrasry 
15, 1822 ;  1  Sh.  328.  Kerr  and  Son  having  gntaitoiisi]f 
pledged  their  credit  by  the  bills  to  the  holders,  the  bt- 
ter  have  drawn  from  Kerr  and  Son's  bankrapt  estarr 
£342,  with  a  claim  for  further  rankings ;  and  the  ps^  - 
ment  of  the  dividend  was  made  in  respect  of  the  oh!:- 
gation  undertaken  by  them  for  Cochran:  an  obligt- 
tion  not  merely  arising  out  of  the  biUsy  bat  from  ib: 
admitted  agreement,  and  the  nature  of  the  acconunods- 
tion  transaction,  that  Cochran  was  to  draw,  and  d>i 
draw  the  contents  of  the  bills  procured  on  the  c^e^ 
of  Kerr  and  Son.  It  is  under  this  obligarion  b; 
Cochran  to  them,  contracted  from  the  time  when  tbtv 
indorsed  the  bills  on  his  account,  that  the  parsser 
claims,  in  their  right,  to  retain  the  foresaid  balance  d^^ 
by  them  on  separate  transactions  between  them  ansi 
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Cochran,  in  extinction  of  the  sum  already  paid  by 
their  estate  on  account  of  these  bills,  tind  in  relief  of 
any  sum  which  may  hereafter  be  paid  by  it  on  the 
same  account.     Cochran's  obligation  in  this  case  is  that 
of  a  principal  debtor  to  relieve  his  cautioners,  and  the 
right  claimed  for  William  Kerr  and  Son  is  that  of  a 
cautioner  to  retain  a  separate  debt  due  by  him  to  the 
principal  debtor,  in  order  to  secure  his  indemnity  from 
the  consequences  of  his  cautionary  obligation.     When 
any  payment  is  made  by  such  a  cautioner  towards  the 
cautionary  debt,  he  becomes  entitled  to  set  off  against 
it  the  debt  which  he  owed  to  the  principal  debtor,  and 
to  that  extent  compensation  takes  effect.     But  from 
the  time  when  he  became  bound  as  cautioner,  he  was 
entitled  to  secure  his  indemnity  by  retention  from  any 
debt  due  by  him  to  the  principal  debtor.     Ersk.,  III.  4, 
20.    Hare.,  266.  Sibbald,  M.  2608.    Fount,  July  1709- 
Strachan,  M.  2670.    Note  by  Ivory  on  Ersk.  ui  supra. 
Auld,  5th  July  1810,  Fac.  Coll.  Balleny,  7th  June  1808, 
ibid.    Sturgeon,  20th  January  1813,  ibid.    Creditors  of 
Brough,  2  Bell's  Com.,  208, 128.    See  D.  Gordon,  13th 
May  1824;  S.  and  D.     Agnew,  7th  July  1824,  ibid. 
Dun,   1 2th   November   1824,   ibid.     Supposing  that 
William  Kerr  and  Son  had  remained  solvent,  and  that 
Cochran  alone  had  become  bankrupt,  this  right  must 
have  received  full  effect.     In  that  case,  so  far  as  Kerr 
and  Son  paid  any  of  the  bills  in  question,  their  pay- 
ments would  have  been  directly  set  off  against  these 
debte  to  Cochran ;  and  before  they  made  any  payment, 
they  would  still  have  been   entitled    to   retain    the 
balance  due  to  Cochran,  in  order  to  secure  indemnity 
for  any  payment  which  they  might  be  obliged  to  make. 
If  Cochran's  trustees  had,  in  that  case,  brought  an  ac- 
tion against  them  for  payment  of  the  balance  in  ques- 
tion, they  would  have  been  entitled  to  plead,  not  only 
compensation  to  the  extent  of  what  they  had  paid,  but 
retention  of  the  whole  balance,  in  security  of  what 
they  might  be  obliged  to  pay.     But,  although  no  ac- 
tion was  raised  against  them  for  this  balsmce,  their 
mere  liability  to  an  action  for  it  would  have  entitled 
them  to  pay  it,  by  pleading  in  compensation  what  they 
had  paid  on  account  of  the  bills,  as  has  been  found  in 
much  more  unfavourable  cases ;  and  they  were  equally 
entitled  to  retain  the  whole  of  that  balance  to  secure 
their  indemnity  for  any  sum  which  they  might  be  after- 
guards obliged  to  pay  on  account  of  these  bills :  Dob- 
son  V,  Christie,  28th  February  1835;  Scot.  Jur.  Vol. 
VII.  p.  285 ;  13  S.  D.  and  B.,  582  ;  and  vide  Bogle's 
Creditors  v.  Ballantyne,  8th  July  1793;  Mor.,  2581. 
Scott  V.  Hall  and  Bissett,    13th  June  1809;  F.  C. 
Their  right,  therefore,  to  retain  this  balance  for  their 
own  relief,  as  it  would  have  excluded  Cochran  from 
claiming  it  in  a  direct  action,  must  also  have  ex- 
cluded him  from  setting  it  off  against  any  separate 
claim  of  theirs  against  him,   and  consequently  must 
have  excluded  him  from  pleading  it  in  compensa- 
tion against  Robert  Kerr's  claim  for  his  legacy,  sup- 
posing it  to  have  been  otherwise  pleadable  against  that 
claim.    It  makes  no  difference  to  the  case  to  suppose 
that  Kerr  and  Son  became  bankrupt ;  for  their  right 
of  retention  did  not  emerge  either  from  the  date .  of 
Cochran's  bankruptcy  or  their  own,  but  existed  from 
the  date  of  indorsing  the  bills  gratuitously  for  Cochran, 
as  a  corresponding  obligation  on  the  part  of  Cochran 


to  indemnify  them  for  gratuitous  payments  made  by 
Kerr  and  Son  for  his  behoof.     From  the  date  of  iu- 
dorsing  the  bills,  they  became  entitled  to  retain  any 
fund  of  his  in  their  hands,  or  any  debt  due  by  them  to 
him,  or  which  might  become  due  by  them  to  him  in  the 
course  of  any  transactions  between  them,  in  order  to 
indemnify  them  for  payments  made  or  to  be  made  by 
them  on  account  of  these  bills ;  and  this  right  of  reten- 
tion having  thus  commenced  when  they  were  solvent, 
was  certainly  not  taken  away  by  their  supervening 
bankruptcy.     The  balance  in  question  arose  against 
them  on   transactions    between    them    and    Cochran 
during  their  solvency,  and  their  right  of  retention  hav- 
ing attached  to  it  then,  was  not  done  away  when  they 
became  insolvent.     It  is  said,  however,  (and  this  is  the 
leading  ground  both  of  the  defender's  argument  and 
of  the  Lord  Ordinary's  judgment,)  that  as  both  Cochran 
and  Kerr  and  Son  were  bankrupt,  the  bills  to  Inglis 
and  Company  have  been  already  ranked  on  Cochran's 
estate,  and  have  drawn  a  dividend  from  it,  and  that  to 
allow  Kerr  and  Son's  trustee  to  retain  the  balance  in 
question,  in  order  to  reimburse  them  for  the  dividend 
paid  or  to  be  paid  from  their  estate  on  account  of  these 
bills,  would  be  to  rank  the  bills  twice  on  Cochran's 
estate,  viz.,  1^,  when  they  drew  a  dividend  from  his 
estate  as  accepter ;  and,  2<%,  when  the  dividends  paid 
or  to  be  paid  from  Kerr  and  Son's  estate  were  drawn 
back  by  retention  of  the  balance  in  question.     But  the 
Lord  Ordinary,  in  holding  the  last  of  these  steps  to  be 
a  second  ranking  on  Cochran's  estate,  appeared,  with 
deference,  to  confound  the  process  of  ranking  on  a 
bankrupt  estate  with  a  proceeding  totally  different,  viz., 
retention  by  an  individual  creditor  of  a  fund  belonging 
to  the  bankrupt,  which  is  in  his  hands,  in  order  to  re- 
imburse him  for  money  paid,  or  engagements  under- 
taken on  account  of  the  bankrupt.     Such  a  proceeding 
is,  both  in  form  and  effect,  the  reverse  of  a  ranking  on 
the  bankrupt  estate,  because  a  ranking  implies  that  the 
whole  estate  is  thrown  into  one  common  fund,  and  ap- 
portioned equally  among  the  creditors,  whereas  retention 
by  one  creditor  withdraws  from  the  common  fund  the 
security  which  is  held  by  him,  and  applies  its  proceeds 
to  his  exclusive  benefit.     The  Lord  Ordinary's  view 
proceeds  on  the  medium  that  there  was  no  stipulation 
at  the  time  for  security  to   be  given  by  Cochran, 
whether  heritable  or  moveable ;  but  this  was  a  limita- 
tion of  the  doctrine  of  retention,  for  which  there  was 
no  warrant ;  and  indeed  it  is  settled  law,  that  the  right 
of   retention   is  available,   without    any   stipulation  : 
Sturgeon,   20th  January   1813  ;    F.   C.     Balleny  r. 
Raebum,  7th  June  1808;  F.  C.     Ersk.,  IIL  4,  20. 
Murray's  Creditors  v,  Chalmers,  19th  January  1744 ; 
Kames'    Rem.    Dec,    No.    154.      Fol.    Diet.,    III. 
149-      Brough's  Creditors  v.  Jolly,  26th   November 
1793;  F.  C,  M.,  2585.     Menzies  t?.  Irvine,  10th  July 
1711;  Fount.  Mor.,  2686.     These  cases,  and  many 
others,  establish,  that  wherever  a  party  is  lawfully  iu 
possession  of  any  property  or  fund  belonging  to  an- 
other, whether  an  heritable  or  moveable  subject,  goods 
consigned  to  him,  or  a  balance  due  by  him  in  account, 
he  is  entitled  to  retain  that  property,  fund,  or  debt,  in 
security  of  any  claim  by  him  against  the  other  party, 
and,  in  particular,  to  secure  his  relief  from  any  cau- 
1    tionary  engagement  which  he  has  undertaken  for  that 


550 


REPORTS  OF  Oases  decided 


[July 


party,  whether  before  or  after  getting  his  property  or 
funds  into  his  hands,  and  that  although  the  property, 
fund,  or  debt  has  not  been  deposited  with  him  specially 
as  a  security  for  his  indemnity  from  such  engagement, 
but  has  come  into  his  possession,  or  become  due  by 
him,  without  the  least  reference  to  it,  and  by  an  entire- 
ly separate  transaction.  The  clear  principle  of  this 
doctrine  is  that  stated  in  argument  in  the  case  of 
Menzies  v.  Irvine,  already  cited,  viz.,  that  *'  a  credi- 
tor in  relief  cannot,  by  any  diligence  of  arrestment  or 
otherwise,  affect  the  subject  in  his  own  hands  as  if  it 
were  another's,  for  supplying  which  difficulty  law  has 
allowed  retention."  The  Lord  Ordinary,  therefore, 
appears  to  be  in  error  when  he  holds,  that  "  as  the 
granting  security  formed  no  part  of  the  original  trans- 
action," and  as  the  balance  in  question  in  favour  of 
Cochran  was  altogether  unconnected  with  the  bills  to 
Inglis  and  Company,  the  right  of  retention  claimed  by 
Kerr  and  Son  over  that  balance,  cannot  be  supported  as 
distinguished  from  the  plea  of  compensation.  On  the 
contrary,  it  has  been  shown  to  be  settled  law,  that, 
from  the  time  when  Kerr  and  Son  became  bound  for 
Cochran's  behoof,  by  indorsing  the  bills  to  Inglis  and 
Company,  they  acquired  a  right  to  retain  for  their  in- 
demnity from  this  cautionary  engagement  any  debt 
which  might  become  due  by  them  to  Cochran  on  a  se- 
parate transaction,  because,  as  successfully  argued  in 
the  case  of  Menzies,  they  could  not  arrest  such  a  debt 
in  their  own  hands  for  their  security,  and  must  there- 
fore be  entitled  to  make  it  good  by  retention.  This 
right  of  retention  took  effect  against  the  balance  in 
question,  as  soon  as  it  became  due  by  them  to  Cochran, 
and,  consequently,  was  in  full  operation  as  a  security 
for  their  reimbursement  of  all  sums  which  they  or  their 
estate  might  be  obliged  to  pay  for  Cochran,  on  account 
of  bills  to  Inglis  and  Company,  before  any  sum  was 
actually  paid  from  their  estate  on  account  of  these 
bills,  and  therefore  before  compensation  could  be 
pleaded  against  the  balance  in  question  in  respect  of 
such  payment.  Supposing  that  Kerr  and  Son  had,  be- 
fore their  bankruptcy,  brought  an  action  against  Cochran 
or  his  trustee  for  some  separate  debt  due  to  them,  and 
that  he  had  pleaded  compensation  on  the  balance  in 
question,  they  would  have  been  entitled  to  meet  the 
plea,  by  insisting  on  their  right  to  retain  that  balance 
in  security  for  their  reimbursement  of  any  sum  which 
they  might  be  obliged  to  pay  on  account  of  the  bills  to 
Inglis  and  Company,  though  they  had  not  at  that  time 
paid  a  farthing  of  these  bills.  Their  plea  in  that  case 
would  have  been  the  same  which  was  sustained  in  the 
case  of  Menzies  v.  Irvine,  viz.,  that  Cochran  could  not 
plead  the  balance  in  question  in  compensation  of  their 
claim,  because  they  were  entitled  to  retain  that  balance 
to  secure  their  indemnity  from  their  cautionary  obliga- 
tion on  his  account.  They  therefore  possessed,  from 
the  time  when  they  indorsed  for  Cochran  the  bills  to 
Inglis  and  Company,  a  claim  to  retain  for  security  of 
their  reimbursement,  either  the  balance  in  question,  as 
soon  as  it  became  due,  or  any  other  balance  which 
might  become  due  by  them  to  Cochran ;  and  such  right 
of  retention  was  long  precedent  to,  and  quite  distinct 
from  any  plea  of  compensation  which  they  might  have 
against  the  said  balance,  after  they  had  made  an  actual 
payment  on  account  of  these  bills.     The  conclusion, 


therefore*  drawn  by  the  Lord  Ordinary,  viz.,  **  that  if 
their  claim"  (t.  e.  reimborsement)  ^  made  directly 
(against  Cochran's  estate)  would  not  have  been  good, 
it  is  difficult  to  see  how  it  could  support  the  plea  of 
compensation,"  is  inapplicable  to  the  true  circnmitfancea 
of  the  case,  and  to  the  actual  plea  which  the  pursuer 
maintains.  Kerr  and  Sonhad,froin  thetime  when  they  in- 
dorsed the  bills  to  Inglis  and  Company,  a  cUim  of  indem- 
nity against  Cochran,  and  a  right  oi  retention,  in  security 
of  that  indenmity,  over  any  funds  of  his  which  might 
come  into  their  hands,  or  any  debt  which  might  becsome 
due  by  them  to  him.  Their  claim  against  him  might  not, 
in  the  event  of  their  bankruptcy  and  his,  entide  them 
to  rank  on  his  general  estate  for  reimbursement  of  the 
sums  which  their  estate  paid  on  account  of  the  bills,  if 
the  holders  of  the  bills  likewise  ranked  on  them  sepa- 
rately against  hia  estate ;  but  it  was  still  a  subsisting 
claim  against  him.  It  would  have  been  a  good  claim 
against  any  reversion  which  might  have  arisen  to  him, 
after  paying  his  other  creditors,  or  against  any  separate 
estate  which  he  might  afterwards  acquire ;  and  it  was, 
from  the  first,  a  subsisting  claim,  to  the  effect  of  en- 
titling Kerr  and  Son  to  retain  in  security  of  it  any  debt 
which  might  become  due  by  them  to  Cochran.  The  daim 
of  indemnity  whieh  they  thus  had  against  him,  and  their 
corresponding  right  of  retention,  were  altogether  di»- 
tii^ct  from  any  plea  of  compensation  such  as  the  Lord 
O^inary  refers  to,  and  were  directly  contrasted  to  a 
claim  of  double  ranking,  inasmuch  as  their  daira  in- 
volves no  demand  to  nmk  with  the  other  creditors  on 
the  common  estate,  but  a  right  to  hold  a  special  se- 
curity exclusive  of  them.  The  pursuer  then  went  into 
the  case  of  Curtis  v,  Chippendale,  9th  December  179^ ; 
Mor.  2589;  BeU's  Signet  Cases,  No.  44,  p.  119-  Deci- 
sion of  the  House  of  Lords,  23d  February  1797,  Mor. 
2593 ;  2  Bell's  Com.  p.  530,  to  show  that  it  wad  essen- 
tially different  from  the  present  case, — there  being  no 
question  here  of  cross  bills  interchanged  by  several  fic- 
titious houseS)  as  the  sole  consideration  for  the  accep- 
tances, and  indorsed  by  them  to  third  parties  for  value. 
Answered  by  de/enders,r^Thwe  never  was  any  agree- 
ment to  give  security  to  Kerr  and  Son  on  account  of 
the  accommodation  bills.  Kerr  and  Son  failed  to  retire 
them,  and  the  holders  came  to  rank  first  on  Coehran^s 
estate  for  the  amount,  and  then  on  the  estate  of  Kerr 
and  Son.  Now  this  firm,  if  viewed  as  sureties,  coald 
be  in  no  better  situation  than  as  contingent  creditors 
who  were  entitled  to  claim  on  Cochran's  estate  far 
their  relief.  But  the  creditors,  Inglis  and  Compasy, 
had  already  ranked  on  Cochran's  estate }  and  by  the 
Bankrupt  Act,  the  cautioners  could  not,  in  this  in- 
stance, have  claimed,  because  the  creditor  hims^  bad 
already  ranked  for  the  full  debt ;  and  it  would  be  ili« 
case  of  a  double  ranking,  which  was  incompetent,  if 
Kerr  and  Son  besides  had  ranked:  Bell's  Com.  11. 
527.  Cowlie  v.  Dunlops  7  Term  Rep.  365.  Lord 
Henley's  Bankrupt  Law.  The  defender  first  conaidered 
this  as  a  question  of  recompensation  urged  by  the  pur- 
suer, and  put  the  case  of  an  adjustment  of  nceoonts  be* 
tween  A.  and  Co.  and  B.,  in  consequence  of  their  bank* 
raptcy.  A.  and  Co.  are  creditors  of  B.  in  £1000^  while 
B*  is  their  creditor  to  the  extent  of  £500*  The  balance 
is  the  debt  due  by  B.'s  estate.  But  A.  and  Go.  have 
been  sureties  for  B*  in  bills  which  are  tanked  by  the 
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holders  to  their  full  amouat  on  both  estates.  It  is  ad- 
mitted that  A.  and  Co.  can  make  no  cLiim  on  B/s 
estate  in  respect  of  those  bills ;  but  they  attempt  to 
take  out  of  the  account  B.'6  counter  claim  of  £500,  and 
to  recompense  that  sum  with  the  dividends  paid  on  the 
surety  bills,  and  so  leave  the  full  £1000  to  be  ranked 
on  B.'s  estate.  Had  the  ground  on  which  the  plea  of 
recompensation  is  reared  been  of  such  a  nature  as  to 
have  been  capable  of  supporting  a  direct  claim  or  action 
of  debt,  there  would  have  been  no  question  of  the 
validity  of  the  plea.  But  as  it  is,  the  recompensating 
claim  being  confessedly  incapable  of  being  so  made 
effectual,  the  defender  altogether  denies  the  compe- 
tency of  defeating  his  defence  of  compensation  on  any 
such  ground:  Stair,  L  18,  6.  Ersk.  III.  4,  12.  Lord 
Kilkerran  in  Maxwell  v.  M*Culloch,  15th  November 
1 738 ;  M.  2550.  Now,  the  defender  has  pleaded  com- 
pensation on  an  admitted  balance  against  the  debt  de- 
manded in  this  action ;  and  on  the  above  authorities, 
and  in  consistency  with  the  express  terms  of  the  Statute 
1592,  c  143,  that  any  debt  instantly  verified  before 
decreet,  «  be  admitted  by  all  judges  within  this  realm 
by  way  of  exception,'*  the  defence,  unless  relevantly 
elided,  falls  to  be  sustained.  It  is  true  that  compensa- 
tion may  be  elided  by  recompensation,  but  only  as  laid 
down  by  the  same  authorities,  where  a  liquid  debt  due 
by  the  defender,  in  addition  to  that  concluded  for  in 
the  libel,  can  be  stated  by  the  pursuer  as  its  founda- 
tion,— Stair,  III.  4,  19*  It  is  thus  clear  that  there  is 
no  room  for  the  plea  of  recompensation  in  the  present 
case,  for  the  pursuer  is  not  creditor  to  the  defender  in 
a  separate  debt  which  he  could  have  included  in  his 
libel.  He  holds  no  actual  daim  against  the  defender, 
other  than  that  concluded  for ;  and  he  is  forced  to  ad- 
mit, that  in  a  general  accounting  between  the  two 
estates,  the  alleged  claim  of  relief  upon  which  he  rears 
the  plea  of  recompensation,  could  not  be  stated  so  as  to 
affect  the  balance  on  the  one  side  or  the  other.  And 
these  principles  must  appear  peculiarly  applicable  to 
the  present  case,  where  the  parties  being  bankrupt,  an 
adjustment  of  accounts  has  become  necessary,  to  ascer- 
tain the  precise  debt  due  by  the  one  estate  or  the  other. 
The  fair  and  equal  principles  which  the  creditors  in- 
terested in  Cochran's  estate  are  entitled  to  insist  on 
being  applied,  forbid  that  any  other  than  the  actual 
claims  of  debt  exigible  from  the  several  estates  on  the 
one  side  or  the  other,  shall  be  regarded ;  and  adjusted 
on  this  footing,  there  is  brought  out  on  the  face  of  the 
accounts,  as  the  debt  due  by  Cochran's  estate,  the 
balance  of  the  legacies  unsatisfied  by  the  counter  claim, 
and  no  more.  Nor  is  this  any  way  affected  by  the  cir- 
cumstance, that  the  legacies  were  due  to  Robert  Kerr 
as  an  individual,  while  the  counter  claim  of  £838  was 
due  by  the  company  of  Kerr  and  Son  ;  for  bankruptcy 
having  taken  place,  there  can  be  no  question  that  com- 
pensation was  pleadable  upon  the  mutual  debit  and 
credit,  and  that  the  accounts  of  the  parties  fell  to  be 
stated  and  adjusted  on  the  same  principles,  as  if  the 
claims  had  originally  been  between  individuals :  Rus- 
sell V.  M'Nab,  26th  May  1824.  Salmon  v.  Padon  and 
Vannom,  17tb  December  1824.  Bogle's  Creditors  v. 
Ballantyne,  8th  July  1793.  Then  as  to  the  plea  of 
retention,  on  the  view  taken  by  the  pursuer,  it  was  said 
that  this  is  a  case  of  adjustment  of  accounts  between 


two  bankrupt  estates,  or  a  balancing  of  accounts  after 
sequestration,  where  the  demand  is  made  by  the  pur- 
suer, and  only  partially  met  by  the  compensatory  claim 
pleaded  in  defence,  a  balance  still  appearing  on  the  ac- 
counts due  to  the  pursuer.  And,  in  such  a  case,  a  party 
will  not  be  permitted  to  claim  upon  the  whole  debits, 
and  take  out  of  the  account  the  credit  entries,  to  the 
effect  of  annihilating  them  with  a  claim  untenable  as  an 
article  of  debit  in  the  accounting.  Generally,  it  is 
maintained  that  the  right  of  retention,  which  is  alto- 
gether an  equitable  remedy,  has  never  been  recognised, 
and  does  not  apply,  unless  there  is  a  claim  or  obliga- 
tion prestable  and  capable  of  being  enforced,  had  it 
been  liquid,  by  compensation  against  the  party  in  right 
of  the  funds  sought  to  be  retained :  Ersk.  III.  4,  20. 
All  the  cases  where  retention  has  been  sustained  are  to 
the  same  effect.  It  is  admitted  in  favour  of  a  party 
having  a  claim  against  another  either  actually  bankrupt 
or  vergens  ad  inopiamj  or  at  least  unable  or  refusing 
to  implement  his  obligation,  and  where,  from  the  nature 
of  the  claim,  as  being  illiquid,  or  euifaeiumprasiandum, 
compensation  is  not  pleadable.  Retention  is  the  equi- 
table remedy  allowed  in  circumstances  where  compen- 
sation might  have  been  pleaded,  had  the  mutual  claims 
and  obligations  been  liquid.  It  can  no  more  be  urged, 
except  in  security  of  an  actually  existing  and  prestable 
claim  or  obligation,  than  compensation  can.  Concursus 
debiii  et  crediH  is  indispensable  in  both:  Stair,  I.  18, 
7.  Lord  Kames  in  Glendinning,  8th  June  1745 ;  M. 
2574.  It  is  indispensable  to  the  doctrine  of  retention, 
that  there  be  an  obligation  or  claim  capable  of  being 
enforced  by  action  or  by  way  of  exception,  but  none 
such  exists  here.  It  was  incongruous  to  say  that  Kerr 
and  Son  were  sureties  on  the  bills  for  Cochran.  They 
no  more  were  so  than  any  other  indorser ;  and  the 
transaction  in  question  differed  entirely  from  caution- 
ary obligations.  An  indorser  is  not  a  cautioner,  but  a 
principal  receiving  the  value  of  the  bill  from  the  in- 
dorsee ;  and  it  is  an  abuse  of  terms  to  say  that  the  last 
of  ten  indorsers  has  the  principal  party  bound  to  him, 
and  nine  cautioners  in  the  prior  indorsers.  The  holder 
has  the  indorsers  liable  to  him  as  principals,  and  they 
have  their  relief  against  one  another  and  against  the 
accepter,  but  these  claims  only  emerge  when  the  in- 
dorser pays,  and  thereby  constitutes  himself  a  creditor. 
The  essential  fallacy  in  the  view  by  which  the  other 
parties  to  a  bill  are  regarded  as  proper  cautioners  of 
the  accepter,  will  be  still  more  apparent  by  considering 
that  the  accepter  of  a  bill,  by  his  subscription,  under- 
takes an  obligation  for  its  amount,  but  for  no  more.  A 
single  claim  to  the  extent  of  the  bill  is  its  whole  extent. 
By  the  law  merchant,  indeed,  bills  are  transferable  by 
indorsation,  and  may  thus  pass  through  the  hands  of 
numerous  parties  during  their  currency.  The  effect  of 
regarding  each  indorser  as  a  cautioner  of  the  accepter 
must  be,  according  to  the  pursuer's  argument,  to  rear 
up  claims  of  relief  against  him  which  he  could  not  con- 
template at  the  date  of  his  acceptance.  And  in  the 
case  of  a  bill  with  adossen  indorsations,  were  the  passive 
remedy  of  retention  admissible,  the  accepter's  credi- 
tors, on  his  bankruptcy,  over  and  above  the  ranking 
for  the  full  debt  by  the  holder,  might  indirectly  have 
their  debtor's  effects,  supposing  them  to  be  in  the  hands 
of  the  indorsers,  taken  from  them,  to  an  extent  equal 


552 


REPORTS  OF  CASES  DECIDED 


[July 


to  a  ranking  with  them  pari  peusu  of  a  debt  twelve 
times  exceeding  in  magnitude  the  accepter's  original 
obligation.  The  bankruptcy  of  both  parties  materially 
alters  the  case  from  what  it  would  have  been  had  they 
remained  solvent  A  solvent  cautioner  paying  the  debt 
is  entitled  to  have  an  assignation,  to  the  effect  of  vest- 
ing him  with  the  sole  right  to  it.  He  then  becomes 
the  immediate  creditor  of  the  principal  debtor,  upon 
whose  estate,  if  sequestrated,  he  may  rank  for  his  debt, 
or  he  may  found  compensation  upon  the  claim,  if  debtor 
to  the  estate.  It  is  quite  otherwise  where  the  cautioner 
has  not  paid,  and  where  the  principal  debtor's  estate 
has,  in  consequence,  been  called  on  to  pay  dividends 
on  the  full  amount  In  that  case,  whatever  payments 
the  insolvent  cautioner's  estate  may  be  called  on  to 
make,  there  can  be  no  claim  for  repayment,  and  there 
is  no  room  for  the  plea  of  compensation  as  against  the 
principal  debtor's  estate ;  and  thus  the  very  foundation 
for  the  plea  of  retention  is  removed.  But  the  fallacy 
of  the  reasoning  becomes  more  apparent  by  attending 
to  the  inequality  that  must  be  its  result.  Had  Kerr 
and  Son  retired  the  bills  when  due,  they  might  have 
applied  the  counter  claim  of  £838  to  the  extinction,  by 
compensation,  either  of  the  legacies  due  by  Cochran, 
or  of  their  claim  under  the  bills.  It  was  of  no  conse- 
quence to  Cochran's  estate  which  debt  their  counter 
claim  might  be  held  to  diminish.  The  ranking  on  the 
estate  by  Kerr  and  Son  could  not  thereby  be  affected. 
But  by  their  withholding  payment,  the  bills  came  to  be 
ranked  in  full ;  and  now  the  claim  is,  that  the  legacies 
shall  also  be  ranked  in  full.  The  counter  claim  of 
£838,  in  place  of  being  applied  in  diminution  of  the 
one  claim  or  the  other,  is  proposed  to  be  retained  for 
dividends  paid  by  Kerr  and  Son's  estate  upon  the  bills ; 
and  thus,  contrary  to  all  equity,  Kerr  and  Son's  con- 
duct in  not  paying  the  bills,  and  then  pleading  com- 
pensation on  the  counter  claim,  is  to  be  the  cause  of 
an  increased  ranking  on  Cochran's  estate,  and  substan- 
tially of  a  double  ranking,  in  so  far  as  the  bills  are  con- 
cerned, to  the  injury  of  his  creditors.  A  remedial 
right,  admitted  altogether  on  principles  of  equity,  cannot 
be  permitted  to  operate  an  effect  so  contrary  to  what  is 
just.  Besides,  since  Cochran  became  bankrupt,  circum- 
stances are  altered,  and  his  creditors  cannot  in  this  ques- 
tion be  considered  the  same  party  as  Cochran.  The 
estate  belongs  to  the  creditors,  and  is  a  fund  of  division 
to  such  creditors  only  as  were  creditors  of  the  bankrupt 
prior  to  the  sequestration.  The  debt  of  £838  due  by 
Kerr  and  Son,  was  thus  carried  to  the  creditors  of 
Cochran ;  and  if  the  pursuer's  demand  were  sustained, 
the  pursuer  would  thus  defeat  the  bankrupt  law,  by  a 
preference  unknown  under  the  Statute.  The  prefer- 
ences mentioned  in  the  Statute  over  the  funds  given  to 
the  creditors,  are  obviously  those  to  which  creditors  are 
entitled  in  the  ranking, — such  only  as  can  be  claimed 
by  creditors  who,  but  for  their  preference,  would  have 
been  ranked  pari  passu  with  the  other  creditors  of  the 
bankrupt  The  words  never  can  be  held  to  protect 
the  interests  of  persons  having  no  claim  whatever  to  be 
ranked  on  the  estate ;  for  if  there  be  no  claim  of  any 
sort,  it  would  be  preposterous  to  speak  of  the  pretended 
creditor  having,  nevertheless,  a  preference  over  the 
bankrupt's  effects,  protected  by  the  statutory  saving 
clause.   Accordingly,  in  the  48th  section  of  the  Statute, 


it  is  subsequently  provided,  that  '<  in  making  up  the 
said  scheme  of  division,  all  debts  claimed  on,  which 
are  entitled  to  a  preference  by  the  law  of  Scotland,  not 
altered  by  this  Act,  shall  be  preferred  accordingly." 
This  demonstrates,  that  the  preferences  saved  by  the 
Statute  are  exclusively  those  to  which  creditors  are  or 
may  be  entitled  in  the  ranking.  And  all  preferences 
not  covered  by  the  preceding  words  are  expressly  de- 
clared to  be  at  an  end, — "  regard  is  to  be  had  to  no  other 
claims  of  preference."  The  Legislature  appears  to 
have  contemplated  just  such  claims  of  preference  over 
the  bankrupt  effects  as  this  of  the  pursuer,  and  to  have 
expressly  declared  them  inoperative.  Nor  does  it  at 
all  affect  this  view  of  the  statutory  provision,  to  say 
that  Kerr  and  Son  were  contingent  creditors  of  Cochran 
at  the  date  of  his  sequestration,  and  that  as  such  they 
might  have  ranked,  had  they  chosen,  for  the  bills ;  fot, 
even  assuming  this,  the  effect  of  their  claim  could  only 
have  been  to  enable  them,  on  payment  of  the  d^it,  tx> 
draw  the  dividends  set  aside  to  meet  the  daind ;  and 
they  could  have  ranked  only  under  deduction  of  the 
debt  due  by  them  to  Cochran's  estate.  But,  in  pcnnt 
of  fact,  Kerr  and  Son  did  not  rank  as  contingent  cre- 
ditors. On  the  contrary,  although  solvent  for  more 
than  a  year  afterwards,  they  allowed  the  bills  to  renuun 
in  the  hands  of  Inglis  and  Company,  who  became 
claimants,  and  were  ranked  for  the  full  debt  on  Cochran'^ 
estate.  After  this,  Kerr  and  Son,  as  contingent  credi- 
tors, had  no  right  to  rank ;  and  supposing  they  had 
entered  a  claim  antecedently,  it  must,  upon  the  pro- 
duction of  the  claim  for  the  same  bills  by  the  holders, 
have  been  struck  out  of  the  ranking.  And  of  as  little 
consequence  is  it,  that  supposing  Mr  Cochran  should 
hereafter  acquire  an  accession  of  fortune,  the  pur- 
suer's claim  of  relief  against  him  personally  might 
still  be  effectual.  The  plea  of  retention  must  here  be 
vindicated,  as  well  founded  against  the  creditors,  and 
them  alone ;  and  it  is  idle  to  say  that  their  {Hioperty 
can  be  retained  in  security  of  a  claim  for  which  not 
they,  but  the  bankrupt,  may  possibly  be  liable.  More- 
over, even  as  against  Mr  Cochran,  the  claim  could 
subsist  only  in  the  event  of  the  sequestration  having 
been  brought  to  a  close,  without  his  having  obtained 
his  discharge ;  and  in  that  case,  it  would  subsist  for 
no  other  reason  but  because  of  his  continued  liabilitT 
for  his  whole  debts  to  their  full  amount  By  his  dis- 
charge, however,  all  claim  whatever  on  account  of 
every  debt  ranked  under  the  sequestration,  must  be 
entirely  cut  off, — a  consideration  of  itself  demonatrative 
how  devoid  of  vitality  is  this  claim  of  relief  set  up  by 
the  pursuer.  These  views  were  enforced  by  a  refet- 
ence  to  the  case  of  Curtis  t;.  Chippendale,  which  was 
maintained  to  be  directly  in  point 
At  advising. 

Lord  Gillies — The  opinion  I  at  first  had  was  un&voiirabk 
to  the  pursuer,  as  I  rather  thought  that  there  was  a  doul^ 
ranking  here ;  hut,  after  the  very  ahle  paper  by  Bfr  TbofnaflP, 
my  opinion  is  quite  altered,  and  it  has  convinced  me  that  doMt 
ranking  has  nothing  to  do  with  the  case,  and  I  think  he  is 
clearly  entitled  to  retention.  On  this  point,  I  agree  with  the 
argument  for  the  pursuer,  which  is  very  ably  put.  I  therrfoe 
am  for  altering  the  interlocutor. 

Lord  Mackenzie, — The  opinion  that  I  have  is  the  saiw  I 
formerly  expressed.  I  have  not  been  able  to  change  it,  thcn^ 
I  continue  to  entertain  it  with  much  doubt.    This  Qtfe,  Iihiof. 
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comeB  in  salMtance  to  this :  The  trusrees  of  Kerr  and  Company 
claim  a  certain  sum  as  legacy  due  by  the  estate  of  Cochran. 
The  trustee  of  the  estate  of  Cochran  pleads  compensation  on 
a  debt  due  by  Kerr  and  Company  to  Cochran  and  Company. 
The  trustee  of  Kerr  and  Company  says  that  this  plea  is  ex- 
cluded by  a  claim  on  his  part  to  retain  this  debt  in  relief  of  a 
dividend  paid  out  of  the  estate  of  Kerr  and  Company,  on  cer- 
tain bills  in  which  they  were  cautioners  for  Cochran,  who  was 
the  proper  debtor.     I  think  that  this  plea  is  good,  provided 
there  be  a  right  of  retention  of  that  debt.     The  question  then 
comes  to  be,  is  there  such  a  right  of  retention  ?    Now,  against 
that  right  the  trustee  of  Cochran  and  Company  objects,  that 
the  bills  have  ranked  on  both  estates,  and  consequently  there 
can  be  no  doable  ranking  upon  Cochran's  estate  for  relief  of 
the  cautioner,  and  as  little  any  retention  for  relief  after  the 
debt  has  been  fully  ranked  upon  Cochran's  estate.     And  that 
raises  the  general  point,  whether  a  cautioner  (for  I  take  him 
as  a  cautioner)  has  retention  for  relief  as  against  the  estate 
of  the  principal  debtor,  after  the  debt  for  which  he  was  cau- 
tioner has  been  fully  ranked  upon  the  estate  of  that  principal 
debtor  ?    Now,  I  feel  that  to  be  a  question  of  great  difficulty. 
I  am  fiur  from  confident  that  it  is  yet  fully  understood,  but  I  shall 
state  what  occurs  to  me.     In  the  fir9t  place,  I  think  that  it  is 
a  radical  rule  of  the  bankrupt  law,  that  there  can  be  no  double 
ranking  on  the  same  estate.     After  the  debtor's  estate  has  been 
ranked  upon,  a  cautioner  paying  the  debt,  or  part  of  the  debt, 
cannot  rank  upon  that  estate  again  for  relief.     That  rule,  how- 
ever, I  think,  must  rest  upon  this  principle,  that  although,  in  a 
competition  with  the  other  creditors  of  the  bankrupt  principal 
debtor,  there  is  no  longer  any  claim  on  account  of  that  debt 
out  of  that  estate,  the  cautioner  may  continue  to  have  a  claim 
on  the  principal  debtor  himself,  if  he  shall  not  be  discharged ; 
but  in  a  competition  with  the  other  creditors  upon  his  bank- 
rupt estate,  the  cautioner  does  not  seem  to  have  any  claim  on 
accoant  of  that  debt.     I  think  that  this  must  be  the  view ;  be- 
cause if  the  cautioner  had  a  claim  against  that  estate  on  account 
of  that  debt,  in  a  competition  with  the  creditors,  I  do  not  see 
what  could  prevent  him  from  ranking  on  that  claim.     There  is 
no  special  difficulty  in  the  ranking  that  I  can  see ;  and  it  there^ 
fore  seems  to  be  the  claim  of  relief  itself  that  is  barred  by  the 
debt,  in  which  the  cautioner  was  bound  as  such,  having  been 
ranked,  and  drawn  dividends  out  of  the  estate  of  the  principal 
debtor.     In  a  question  between  that  bankrupt  estate  and  the 
cautioner,  the  cautioner  has  been  held  to  stand  as  if  the  debt 
had  been  paid  by  the  dividends  on  it.     If,  however,  the  cau- 
tioner has  no  longer  a  claim  in  competition  with  the  creditors 
of  the  bankrupt  principal  debtor,  on  account  of  the  debt  in  which 
he  was  cautioner,  how  can  he  plead  retention  on  account  of  his 
mutionary  against  these  very  creditors  ?  If  the  debt  is  to  be  held 
as  paid  by  the  dividends  on  it,  how  can  it  support  that  plea  ? 
I  do  not  see  any  good  answer  to  this  reasoning.     It  has  been 
said,  that  retention  for  relief  is  not  drawing  any  thing  out  of 
the  estate  of  the  principal  debtor,  but  is  applying  a  fund  which  is 
part  of  the  estate  of  the  cautioner  himself;  that  the  fund  is  in  his 
bands  for  security  of  his  relief;  so  that  It  maybe  regarded  as  part 
of  his  own  estate,  which  he  may  apply  at  his  own  pleasure.  I  con- 
fess I  am  not  able  to  go  so  far  as  to  adopt  that  view.     The  fund 
seems  to  me  to  be  still  the  fund  of  the  principal  debtor.     It  is 
part  of  his  estate,  and  must  pass  to  his  creditors  like  the  rest  of 
his  estate.     It  may  or  may  not  be  affected  by  retention,  on  ac- 
count of  any  claim  competent  in  competition  with  the  creditors 
of  that  principal  debtor,  but  still  it  is  part  of  the  estate  of 
that  principal  debtor,  and  as  such,  made  over  to  his  creditors 
in  consequence  of  his  bankruptcy  and  sequestration.     I  cannot 
say  that  it  is  so  absolutely  a  part  of  the  estate  of  the  cautioner, 
as  that  the  creditors  of  the  bankrupt  cannot  complain  when  it 
is  retained  for  relief  of  a  debt  which  has  already  been  ranked, 
in  the  same  way  as  they  would  complain  of  a  double  dividend 
being  drawn  for  such  relief.     Suppose  that  the  cautioner  was 
first  to  rank  for  relief  of  the  whole  debt,  and  then  to  attempt  to 
plead  retention :  he  must  be  excluded.     The  same  estate  could 
not  be  twice  drawn  upon  for  the  same  debt.     Can  it  then  make 
any  difference  that  the  previous  ranking  on  the  principal  debtor's 
estate  has  be^n  by  the  principal  creditor  ?   Still  the  rule  seems 


applicable,  that  there  shall  be  no  double  ranking  or  claiming  on 
the  same  debt  against  the  same  bankrupt  estate.    I  must  also  say, 
that  I  am  not  satisfied  that  it  is  possible  to  get  quit  of  the  case 
of  Chippendale.     The  points  that  are  material  in  that  case  are 
these:  Gibson  and  Johnston  held  in  their  hands  acceptances 
of  M 'Alpine  and  Company,  by  which  they  were  entitled  to  pay- 
ment from  the  estate  of  M* Alpine  and  Company.     M' Alpine 
and  Company  (or  their  estate)  were  sued  on  these  bills,  and 
they  pleaded  retention  or  compensation  on  acceptances  of  Gib- 
son and  Company,  which  they  had  got  in  exchange  for  their 
own  acceptances.     Now,  I  cannot  see  how  this  retention  or 
compensation  could  possibly  have  been  excluded  in  toto,  if  it 
had  not  happened  that  the  last-mentioned  bills  had  been  ranked 
by  the  joint  creditors,  to  whom  M' Alpine  and  Company  had  in- 
dorsed them  on  the  estate  of  Gibson  and  Johnston,  as  well  as 
on  that  of  M' Alpine  and  Company, — ^yet  retention  and  com- 
pensation was  wholly  disallowed  by  the  House  of  Lords.     I 
cannot  help  thinking,  that  if  no  ranking  on  the  estate  of  Gibson 
and  Johnston  had  taken  place,  M' Alpine  and  Company  would 
have  been  found  entitled  to  the  benefit  of  retention  or  compen- 
sation from  which  they  were  excluded.     In  conclusion,  I  come 
to  a  difficulty  in  this  case  which  has  been  strongly  stated,  viz., 
that  if  retention  be  not  allowed  to  the  cautioner,  after  ranking 
and  dividend  on  the  principal  debtor's  estate,  a  person  who  has 
a  valid  right  of  security  constituted  by  retention,  may  be  de^ 
prived  of  it  by  the  act  of  the  creditor,  over  whom  he  has  no 
control.     I  can  conceive  a  case  of  great  hardship  of  that  sort, 
particulaily  where  the  subject  of  retention  is  large  in  proportion 
to  the  debt  for  which  the  cautioner  is  liable.     But  I  do  not 
think  it  necessary  to  carry  matters  so  far  as  to  allow  a  double 
ranking  for,  or  both  ranking  and  retention  for  the  same  debt,  in 
order  to  remedy  that  evil.     I  think  it  may  be  remedied  by  al- 
lowing an  equitable  arrangement, — bringing  matters  to  the  same 
situation  in  reference  to  the  estate  of  the  principal  debtor,  as 
if  the  cautioner  had  paid  the  debt  as  for  the  principal  debtor,  to 
the  extent  to  which  he  had  the  power  of  retention,  and  thereby, 
to  that  extent,  prevented  ranking  for  that  debt  by  the  principal 
creditor  on  the  estate  of  the  principal  debtor.    The  effect  of  that 
in  this  case  would  be  to  allow  the  trustee  on  the  estate  of  Kerr 
and  Company   to  retain,  on   his  paying  back  the  dividends 
drawn  upon  the  principal  debtor  Cochran's  estate,  so  far  as 
they  were  drawn  on  that  part  of  the  debt  on  which  he  claims 
retention  or  relief.     That  view  certainly  was  not  stated  in  the 
case   of  Chippendale.      But  in  that  case  it  would  not  have 
availed  the  party.     It  seems  to  me  equitable.     To  a  cautioner 
who  is  solvent,  it  gives  the  same  measure  of  relief  as  if  he  had 
paid  the  debt  himself,  and  then  retained  as  far  as  he  had  reten- 
tion, and  ranked  for  the  remainder,  or  had  ranked,  putting  a 
value  on  his  retention.     And  I  do  not  see  why  a  cautioner 
who  is  bankrupt,  or  his  creditors  coming  in  his  place,  should  be 
more  favoured  than  a  solvent  cautioner  who  claimed  retention 
to  the  same  extent.     In  short,  I  would  say  to  the  party  who 
pleads  retention,  you  must  do  away  the  effect  of  the  double 
ranking,  and  then  you  will  have  the  benefit  of  retention ;  but 
you  cannot,  on  the  same  debt,  have  the  benefit  of  both.     Beyond 
that  I  cannot  go,  after  the  case  of  Chippendale.     I  cannot  say 
that  a  cautioner,  either  by  himself  or  through  the  medium  of  the 
common  creditors,  can  affect  the  same  estate  twice  by  means  of 
retention  for  the  same  debt. 

Lord  Corehouse  concurred  with  Lord  Gillies  in  holding  that 
this  was  no  case  of  double  ranking. 

Lord  President  concurred. 

The  Court  accordiogly 

'*  Find  that  this  is  an  action  brought  by  the  pursuer,  the  trus- 
tee on  the  estate  of  William  Kerr  and  Son,  and  William  and 
Robert  Kerr,  the  individual  partners  of  that  Company,  against 
Archibald  Cochran  and  the  trustee  on  his  sequestrated  estate ; 
Find  that  the  summons  concludes,  first,  for  payment  of  cer- 
tain legacies  due  by  the  defender,  Cochran,  as  representing 
his  late  fiither,  Archibald  Cochran,  senior,  to  Robert  Kerr, 
amounting  to  X600  Sterling,  with  interest  from  the  years  1813 
and  1814;  and,  second,  for  certain  legacies  alleged  to  be  due 
by  the  defender,  Cochran,  to  Archibald  Kerr,  amounting  to 
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£700  Sterling,  with  interest  from  the  ebore-mentioncd  detee^ 
to  all  which  legieiet  the  pursuer,  the  trustee  on  the  seques- 
trated estate  of  Kerr  and  Son  has  now  right:  Find  that, 
among  other  defences,  it  is  maintained  by  the  defenders  that 
they  have  a  counter  daim,  on  a  balance  due  on  the  general  ao> 
counting  between  the  two  bankrupt  estates,  of  £837.  11.  2^. : 
Find  that  the  pursuer,  while  he  admits  the  amount  of  the  fore- 
said balance  due  to  Mr  Cochran  on  the  general  accounting, 
denies  its  effect  as  a  ground  of  compensation  against  the  sums 
pursued  for,  in  respect  of  his  daim,  independent  of  the  legacies, 
to  he  relieved,  first,  of  the  sum  of  £181.  6.  6^.,  being  half  of 
the  payments  made  by  Kerr  and  Son  to  the  Leith  Bank,  on  a 
cash^account  of  Stead  and  Peterson,  for  which  Cochran  was 
their  cautioner ;  and,  second,  of  the  dividends  which  Kerr  and 
Son's  estate  has  paid,  or  may  pay  on  account  of  bills  to  a  large 
amount  granted  to  Inglis  and  Company  for  the  accommodation 
of  Mr  Cochran :  Find,  in  terms  of  the  Lord  Ordinary's  inter- 
locutor, that  the  first  of  these  claims  of  relief  is  well  founded, 
and  that  the  amount  of  compensation  founded  on  the  general 
balance  of  £837.  11.  2(.  mentioned,  must  be  to  that  extent  di- 
minished ;  sustain  also  the  daim  of  relief  on  the  second  ground 
above  stated,  and  to  that  extent  alter  the  interlocutor  redaimed 
against :  Find  that  the  defender's  plea  of  compensation,  under 
the  foresaid  deduction,  is  good  against  the  condusions  of  the 
summons  for  payment  of  the  legades  due  to  Robert  Kerr,^  the 
individual  paitner  of  the  house  of  Kerr  and  Son ;  and  remit  to 
die  Lord  Ordinary  to  proceed  further  in  the  cause,  and  that 
the  parties  may  lodge  a  statement  of  accounts  in  regard  to  Ro- 
bert Kerr's  legacy,  m  terms  of  the  preceding  findings." 

Lord  Ordinary^  Fullerton. — Act.  Dean  of  Faculty  (Hope), 

Thomson ;    Thomas  Darling,    S.S.C.,    Agent AU.    Ivory, 

Cowan;  John  Donaldson,  W.S.,  Agwt B.,  Clerk [G.D.F.] 

6ihJufy  183S. 

Sbcond  Division (J.D.M.) 

No.  265«— J.  J.  Frasbb,  Pursuer  and  Reclaimer* 
Process — Record — Reclaiming  Note. 

Fraser  presented  a  reclaiming  note  to  the  Court 
having  no  record  or  appendix  attached  to  it, — ^not  even 
gammons  or  defences. 

Their  Lordships  refused  to  write  upon  it. 

Act.  P.  Robertson Alt.  Moir [J.D.M.J 


7th  Jufy  IS3S. 
FiBST  Division (G.D.P.) 

No.  266. — Alexander  Hay,  Petitioner^  v.  Mbs  Jane 
Hat  or  Mobbison  and  Husband,  Reepandenis. 

Inhibition  —  Recal  of —  Arrestment  —  Executor-Nominate — 
Trost — Caadon-^Process — A  party  £y  a  tnut'^eed  conveyed 
hie  whole  meane  and  estate  to  a  tnuteefor  the  purpoee  of  paying 
debts  and  legacieB,  and  to  realize  and  divide  the  reeidae  among 
the  beneficiaries.  The  trustee^  in  the  course  of  manageatent^ 
had,  with  the  approbation  of  the  beneficiaries,  sold  heritage, 
and  called  for  payssent  of  an  heritable  bond,  and  the  pro- 
ceeds  were  to  be  paid  at  the  ensuing  Whitsunday,  One 
of  the  beneficiaries — alleging  that  the  trustee  had  refused  to 
divide,  and  had  signed  his  intention  to  keep  the  Junds  in-- 
d^mitely,  till  a  submission  with  which  the  testator  had  been 
connected,  should  be  brought  to  a  termination — raised  an  ac- 
turn  against  the  truetee  for  payment  of  the  sums  due  at  Whit" 
Sunday^  condudina  that  he  should  be  bound  to  account  to  him 
fir  his  share  of  the  eeme  payable  at  Wkiteunday,  correspond- 
ing to  his  daim  on  the  residue,  and  Ae,  6istd^«,  used  arrest- 
ments on  the  dqtendenoe,  and  raised  letters  of  inhibition,  h^i- 
biting  lAe  iraaCee^si  uplifting  and  discharging  any  sums,  ffc. 
due  to  the  trust-estate— Opinion,  that  as  die  diligenee  fnts- 
trmted  the  trust-management,  it  was  nimioue  and  incompetent, 
«i^  accordingly^  arrestments  and  inhibition  recalled,  with  ex- 


penses— Opiniem  expressed,  tkut  this  was  taniam 
attempt,  which  was  incompetent,  to  stake  a  truetme 
tor-nominate  find  caution  for  his  intromissions. 

The  late  James  Hay  died  in  February  1838,  leaving 
a  trost-disposition  and  deed  of  settlement,  whereby  he 
conveyed  his  whole  property  whatsoever,  heritable  and 
moveable, 

"  to  and  in  favour  of  Alexander  Hay  of  Hvdengreen,  W.S., 
my  son ;  whom  fiiiling,  to  and  in  favour  of  Mrs  Jane  Hay  or 
Morrison,  wife  of  John  Morrison,  writer  in  Edioburgh,  and  Mn 
Marion  Hay  or  Chalmers,  wife  of  the  Reverend  Peter  ChaLsen. 
one  of  the  ministers  of  Dunfermline,  or  survivor  of  them  » 
trust:"  1st,  For  payment  of  his  debts,  deathbed,  and  fuo^ril 
expenses :  2d,  For  payment  of  any  legacies,  gifts,  or  bequests ; 
and,  3d,  "  To  convey  my  heritable  estate,  or  surh  part  then^, 
as  they  (the  disponee  or  disponees  above  named)  oaay  not  hsfe 
found  it  necessary  to  dispose  of,  and  to  divide  the  residue  sad 
reversion  of  my  said  moveable  estate  in  equal  shares  and  pro- 
portions among  the  said  Alexander  Hay,  Mrs  Jane  Hay  oc 
Morrison,  and  Mrs  Marion  Hay  or  Chalmers,  and  the  surriwi 
or  survivor  of  them,  and  to  the  lawful  issue  of  such  of  ihem  ss 
may  have  predeceased  me,  the  issue  of  such  as  have  predeceased 
me  coming  in  place  of  their  deceased  parent,  and  shatiog  their 
deceased  parent's  proportion  equally  among  them,  share  sbA 
share  alike." 

The  disposition  conferred  ample  powers  on  the  dis- 
ponees to  sell  the  heritable  and  moveable  property, 
and  it  was  agreed  by  all  parties  interested,  that  the 
whole  estate  should  be  realized  and  converted  into  cash 
for  distribution  as  speedily  as  possible.  The  petiUooer 
accordingly  sold  certain  houses,  and  he  called  tq>  an 
heritable  bond  for  £4000 ;  the  amount  of  which  bond, 
and  tlie  price  of  the  houses,  was  to  be  paid  on  15th 
May  1838.  These  measures  were  taken  with  the  ap- 
probation of  all  parties. 

In  consequence  of  some  subsequent  misunderstand* 
ing,  however,  between  the  petitioner  and  respondents. 
variously  explained,  the  respondents,  within  a  short 
period  of  Whitsunday  last,  raised  an  action  against  the 
petitioner,  concluding  that  he  should  be  bound  to  faoki 
count  and  reckoning,  and  to  pay  to  them  their  share 
of  the  residue ;  and  they  used  arrestments  in  the  hands 
of  the  debtor  in  the  heritable  bond,  and  of  the  tenants. 
The  respondents,  besides,  on  12th  May*  raised  and  ex- 
ecuted against  the  petitioner  letters  of  inhibition, 

"  inhibiting  and  discharging  you,  the  said  Alexander  Hsj.  a« 
heir  in  general,  disponee  in  trust,  or  otherwise  as  represenrinc 
the  said  deceased  James  Hay,  your  £ither,  that  you  in  nowaft 
uplift  and  discharge,  sell,  alienate,  wsdset,  dispone,  reaagn,  re- 
nounce, dilapidate,  nor  put  away  any  heritable  bonds  and  de- 
positions in  security,  lands,  teinds,  heritages,  Aec,  pcrtsiBSP^ 
and  belonging  as  heir  in  general,  disponee  in  trust,  or  otherwise 
as  representing  the  said  James  Hay,  your  father." 

In  consequence  of  these  proceedings  the  petitioner 
could  not  complete  the  sales  of  the  house  prcmerty,  and 
he  was  prevented  from  obtaining  payment  of  the  heri- 
table bond ;  but,  besides,  the  management  of  the  tmst 
came  to  a  stand.  He,  in  consequence,  presented  this 
application,  praying  the  Court  to  recal  the  inhibitioa 
and  arrestments  eimpUeiier,  with  expenses. 

The  respondents  alleged  that  they  had  no  denre  to 
impede  the  trust-management,  hot,  on  the  cootrary, 
every  wish  to  facilitate  it, — the  object  of  the  proceed- 
ings merely  being  to  prevent  the  petitioner  from  getting 
possession  of  the  whole  funds,  as  he  had  declared  hb 
intention  not  to  divide  the  rasidae  uatil  the  issue  of  a 
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submissioii  in  which  the  testator  was  concerned.  The 
beneficiaries  had  all  agreed,  after  the  testator's  death, 
to  an  immediate  division,  and  this  the  petitioner  had 
now  refused  to  accede  to :  it  was  therefore  plain,  that 
as  the  respondents  had  a  right  to  a  share  of  the  residue, 
the  question  truly  resolved  itself  into  one  of  accounting 
for  their  share,  which  was  now  past  due.  The  pro- 
ceedings could  not  impede  the  management ;  on  the 
contrary,  in  the  count  and  reckoning  it  would  be  deter- 
mined whether  there  should  be  an  immediate  division, 
or  whether  the  petitioner  was  entitled  to  keep  up  the 
funds  undivided  for  an  indefinite  length  of  time.  Be- 
sides, the  diligence  used  would  not  prevent  ordinary 
acts  of  management:  2  Bell's  Com.  150.  It  might 
prevent  him  from  selling  the  remainder  of  the  heritage, 
but  sales  of  heritage  do  not  fall  within  acts  of  ordinary 
administration.  Meantime,  it  must  be  assumed  that 
the  respondents  have  a  relevant  case  on  the  merits,  in 
the  count  and  reckoning,  so  that  the  petitioner  must 
be  held  to  be  their  debtor  to  the  extent  of  their  claim 
on  the  prices  of  the  heritage  which  had  been  sold,  and 
the  heritable  debt. 

The  petitioner  denied  that  he  had  any  intention  of 
keeping  up  the  money,  and  answered,  that  the  sale  of 
the  houses,  and  the  calling  up  of  the  heritable  debt, 
were  acts  of  administration  absolutely  necessary  to  en- 
able him  to  make  a  division,  which  now  could  not  be 
done  in  respect  of  the  diligence ;  and  on  the  principle 
of  the  case  of  Dykes  v.  Bay  ley,  4  th  February  1830, 
per  Lord  Gillies,  it  was  clear  the  inhibition,  &c.,  must 
be  recalled,  in  order  to  enable  the  petitioner  to  make 
the  division  which  was  desiderated.  Further,  the  ac- 
tion on  which  this  diligence  had  been  raised,  was  an 
action  at  the  instance  of  one  of  the  residuary  legatees 
against  the  trustee  and  executor-nominate  named  by 
the  deceased  parent.  Now,  it  was  a  settled  rule  of 
law,  that  executors-nominate  are  exempted  from  find- 
ing caution  for  their  intromissions.  The  confidence 
reposed  in  them  by  the  testator  is  all  the  safeguard 
which  the  law  has  required.  But  it  was  quite  clear, 
that  if  inhibitions  and  arrestments,  causelessly  and  un- 
warrantably used  by  legatees,  were  not  to  be  recalled 
without  caution,  the  result  would  be,  that  this  fair  and 
equitable  rule  would  be  defeated ;  for  either  the  trus- 
tees would  surrender  the  management  rather  than  carry 
on  the  trust  under  circumstances  of  such  annoyance, 
or  otherwise  find  caution,  in  order  to  obtain  a  recal  of 
the  diligence.  Viewed  in  this  light,  the  point  raised 
for  discussion  comes  to  be  of  very  general  importance. 
If  it  were  once  established  as  a  principle,  that  inhibi- 
tion or  arrestment  might  be  used  against  testamentary 
trustees  as  soon  as  they  had  undertaken  the  office,  by 
those  interested  in  the  succession,  the  evil  would  be 
generally  felt.  The  measure  would  be  adopted  by  all 
those  who  were  anxious  to  get  quit  of  the  restraints 
imposed  on  them  by  the  testator  through  the  instru- 
mentality of  the  trustees ;  and  few  persons  could  be 
induced  to  accept  an  oflUce  which  might  instantly  in- 
volve them  in  annoyance  and  embarrassment. 

Replied. — That  an  executor-nominate  is  not  obliged 
to  find  caution  to  the  Commissary-clerk ;  but  that  was 
not  hi^us  loei.  The  character  of  executor-nominate 
will  not  authorise  a  party  to  call  up  heritable  debts  or 
sell  heritage,  because  these  were  not  ordinary  acts  of 


administration.  The  petitioner  here  was  due  the  re- 
spondents a  debt,  payment  of  which  he  improperly 
withholds.  They  were  therefore  entitled  to  recover  it, 
and,  during  the  dependence  of  the  question,  they  were 
further  entitled  to  have  security,  viz.  the  nexus  which 
inhibition  or  arrestment  affords,  or  if  that  be  removed, 
by  caution  acted  by  the  party.  They  founded  on  the 
cases  of  M^Leay  v.  Rose,  8th  July  1826,  and  Tytler 
V.  Kerr,  10th  March  1838;  Scot  Jur.  X.  p.  415,  and 
cases  there  cited.  The  respondents  did  not  deny  that 
the  petitioner  was  a  landed  proprietor  worth  £1000, 
and  without  incumbrances,  but  they  maintained,  on  the 
authority  of  the  following  cases,  that  he  must  find  oau* 
tion  as  a  condition  of  recalling  the  diligence :  Per  Lord 
Kilkerran  in  Blackwood  v.  Marshall,  22d  February 
1769;  Mor.  6982.  Nelson,  10th  March  1824;  2  S. 
and  D.  787.  Hunter,  27th  May  1825 ;  4  S.  and  D.  40. 
Gordon,  8th  March  1827;  5  S.  and  D.  544.  Elliot 
and  Trustees,  4th  July  1833;  Scot.  Jur.  Vol.  V.  522, 
11  S.  and  D.  879-  Glenlyon,  24th  June  1834;  Scot 
Jur.  Vol.  VI.  p.  437,  12  S.  and  D.  787. 
At  advising. 

Lord  Mackenzie — It  appears  to  me  to  be  quite  clear  that 
the  diligence  niutl  be  recalled.  Here  is  a  trust  constituted  for 
the  purpose  of  dividing  the  property  when  realised  and  converted 
into  money.  Matters  are  accordingly  in  the  course  of  settle- 
ment ;  but  one  of  the  beneficiaries  imagines  that  the  trustee  is 
not  acting  rightly.  Now,  what  does  he  do?  He  does  not  pre* 
sent  a  bill  of  suspension  against  the  trustee,  to  prevent  him 
doing  what  is  alleged  to  be  wrong,  but  he  takes  the  law  at  once 
into  his  own  hands,  and  by  the  use  of  inhibition  and  •arrest- 
ments, he  effectually  stops  all  management  under  the  trust, 
merely  because  he  says  the  trustee  can  account  to  him  for  his 
share  in  the  action  of  accounting.  Why,  this  may  be  done  in 
every  case,  and  so  stop  every  trust.  If  a  trustee  go  wrong,  a 
bill  of  suspension  is  the  recognised  course, — not  inhibidon  used 
against  the  trustee.  The  very  nature  of  the  diligence  of  inhi- 
bition is  not  suited  to  such  a  case  as  has  been  made  of  it  here. 
It  is  used  to  prevent  a  debtor  alienadng  his  property, — not 
to  embarrass  a  trust.  I  therefore  think  that  the  proceedings 
are  inept,  and  that  we  must  recal  the  inhibidon  and  arrest- 
ments. 

Lord  Corehouse. — I  am  entirely  of  the  same  opinion.  Ths 
testator  only  died  in  February,  and  here  is  the  trustee  realizing 
the  property  for  distribution.  He  gave  notice  to  an  heritable 
creditor  to  pay,  which  was  to  be  done  at  Whitsunday  last,  and 
the  price  of  the  heritage  sold  was  then  to  be  paid.  Before,  how- 
ever, the  trustee  can  get  payment,  or  complete  his  titles,  and  not 
three  months  after  the  testator's  death,  he  is  all  at  once  stopped 
in  the  management  by  inhibidon  used  by  a  party  interested  in 
the  residue.  It  was  said  that  the  trustee  had  refused  to  divide. 
We  do  not  know  the  whole  circumstances;  and  they  are  denied. 
However,  the  petitioner  gets  direcdons  by  the  trust-deed  to 
manage  the  estate,  and  why  should  this  party  step  forward  and 
prevent  this  from  being  carried  into  effect.  If  the  petitioner 
had  been  vergens  ad  imopiam^  I  might  have  hesitated;  but  he  is 
said  to  be  a  person  of  wealth,  and  that  is  not  denied.  Indeed, 
in  my  opinion,  this  is  a  sample  of  as  nimious  a  resort  to  the 
diligence  of  inhibition  as  I  ever  saw.  How  long  such  a  count 
and  reckoning  is  to  last  we  cannot  tell ;  and  is  the  management 
of  the  trust  to  be  tied  up  indefinitely,  because  it  is  said  the  pe- 
titioner will  not  divide ;  and  he  may  settle  with  the  party  in  a 
count  and  reckoning.  This  is  just  the  same  as  an  attempt  to 
force  an  executor-nominate  to  give  caution.  It  amounts  to  this ; 
and  I  really  think  that  the  diligence  ought  to  be  recalled,  with 
expenses. 

Lord  President, — The  use  of  the  inhibition  is  quite  absurd, 
for  it  is  to  prevent  the  petitioner  firom  touching  the  estate, 
which  most  be  realised  before  the  respondents  or  the  benefi- 
ciaries can  be  paid.    The  dUigenoe  would  have  been  less  absurd 
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if  it  had  been  directed  against  the  petitioner'*  own  property; 
but  even  then,  in  the  etrcumstanoes,  I  am  of  the  aame  opinion 
with  your  Lordships,  that  it  must  be  recalled. 
Lord  GUUeM  absent. 

The  Court  accordingly  recalled  the  inhibition  and  ar- 
restmentSy  and  found  the  petitioner  entitled  to  expenses. 

Aet,  A.  Anderson;  Tawse  and  Bonar,  W.S.,  Agents — Alt. 
Dean  of  Faculty  (Hope),  Russell;  Adam  Morrison,  Agemt, — 
N.,  C&r*.— fG.D.F.] 

7th  July  1838. 

FiEST  Division. — (G.D.F.) 

No«  267.^ — The  United  Kingdom  Life  Assurance 

CoMPANT,  Raisers, 

The  Rotal  Bank  of  Scotland,  1 

Robert  Dixon  and  Charles  Hay,       >  Claimants. 

Mrs  Mart  Lothian  or  Allan,  } 

Assignation — Competition — Confirmation  qua  Relict — Pledge 
—Deposit — Process — A  party,  in  obtaining  from  a  bank  a 
cash-credit^  offsred  two  persons  as  cautioners,  and  likewise  the 
security  of  a  policy  of  insurance  on  his  life  to  the  same  extent 
as  the  credit.  The  bank  granted  the  credit  on  the  personal 
security  of  the  cautioners.  The  policy  of  insurance  was  de^ 
Uvered  to  the  bank,  but  there  was  no  assignation  in  their  fa- 
vour; the  secretary  at  the  time  wrote  in  pencil  on  the  policy, 
**  policy  to  be  assianed  to  the  co-o.** — said  to  mean  co^obUgants. 
On  the  death  of  the  party  in  insolvent  circumstances,  his  widow 
had  herself  decerned  and  confirmed  to  the  policy  qua  relict, 
and  she  averred  that  this  was  for  behoof  of  the  general  credit 
tors.  A  competition  then  arose,  in  a  multiplepoinding  brought 
by  the  Insurance  Company,  between  the  relict  so  cot^rmed 
and  the  cautioners,  who,  subsequent  to  the  confirmation  and 
the  raising  of  the  multiplepoinding,  paid  the  amount  drawn 
by  the  deceased  on  the  credit,  and  obtained  from  the  bank  an 
assignation  to  the  debt,  and  likewise  to  any  claim  which  the 
bank  had  on  thepolicy---Cl.J  Opinion,  that  the  policy,  by  mere 
depositation,  was  not  transferred  to  the  bank,  and  so  could  not 
be  conveyed  by  assignation,  and  that  there  was  no  right  of 
retention  competent  to  the  cautioners  from  the  circumstance 
of  delivery  to  the  bank ;  and,  (2.)  Held,  in  the  circumstances, 
in  respect  of  her  confirmation,  that  the  relict  was  prrferable  to 
the  cautioners  in  the  contents  of  the  policy. 

In  June  1836,  the  late  James  Allan,  the  husband  of 
one  of  the  claimants,  obtained  a  cash-credit  from  the 
Royal  Bank  to  the  extent  of  £500,  the  claimants,  Dixon 
and  Hay,  being  his  cautioners  along  with  another  of 
the  name  of  Lunn.  In  addition  to  the  security  afiforded 
by  the  cautioners,  Allan  had  further  proffered  to  the 
bank  in  security,  a  policy  of  insurance  for  £500  which 
he  had  effected  with  the  raisers  in  1835,  and  also  the 
security  of  certain  houses,  but  the  bank  was  satisfied 
with  the  personal  security  of  the  cautioners.  It  ap- 
peared, however,  that  the  policy  of  insurance  was 
delivered  to  the  bank  at  the  time  of  the  cash-credit, 
which  remained  till  his  death ;  but  Allan  had  never 
executed  any  assignation  in  favour  of  the  bank.  The 
secretary  on  receiving  it,  indorsed  on  the  back  of  it  the 
words  ''  policy  to  be  assigned  to  the  co-o."  in  pencil. 
The  claimants,  Dixon  and  Hay,  alleged  that  the  policy 
had  been  deposited  with  the  bank  in  order  that  the  claim- 
ants might  operate  their  relief;  and  in  evidence  of  this, 
they  pointed  to  a  pencil  marking  on  the  policy,  which 
they  said  meant  co-obligants.  Allan  operated  on  the 
cash-credit;  and  at  his  death,  in  July  1836,  he  was 
debtor  to  the  bank  in  £325.  He  died  insolvent,  when 
his  widow  had  herself  decerned  and  confirmed  executrix 
qua  relict  for  the  purpose  of  getting  possession  of  the 


policy,  and  applying  it  for  behoof  of  the  creditors.  The 
confirmation  expressly  included  the  policy. 

The  claimants,  Dixon  and  Hay,  paid  up  to  the  bank, 
on  30th  June  1837,  the  sum  drawn  by  Allau,  whereon 
the  bank,  by  the  secretary,  on  the  narrative  of  the  de- 
livery of  the  policy  to  the  bank,  and  that  the  dumants 
had  paid  up  the  sum  drawn  on  the  cash-credit,  granted 
an  assignation  in  favour  of  the  claimants.  The  deed 
proceeded : 

"  Therefore  I  have  assigned,  transferred,  and  made  over,  u 
I  hereby  assign,  transfer,  convey,  and  make  over,  to  and  in 
favour  of  the  said  Robert  Dixon  and  Charles  Hay,  and  their  re- 
spective heirs,  executors,  and  assignees,  not  only  the  foresaid 
sum  of  £325  of  principal,  and  interest  due  and  to  beccNne  due 
thereon  till  paid ;  but  also  the  said  bond  itself,  whole  tenor  and 
contents  thereof,  and  all  that  has  followed,  or  is  competent  to 
follow  thereupon ;  surrogating  and  substituting  the  saids  Robert 
Dixon  and  Charles  Hay  in  my  full  right  and  place  of  the 
premises ;  as  also  any  right  or  claim  competent  to  the  said  bank 
in  or  to  the  said  certificate  or  policy  of  insurance,  and  sums  of 
money  thereby  due,  with  power  to  them  to  ask,  crave,  and  up- 
lift the  said  sums  of  money  hereby  assigned,  and  upon  payment 
to  grant  discharges  or  conveyances  thereof,  either  in  whole  or 
in  part,  in  so  far  as  I  might  have  done  so  before  granting  heteof, 
and  generally  to  do  every  thing  concerning  the  premises  that  I 
might  have  done  myself  before  granting  hereof.** 

This  transaction,  however,  was  only  effected  afler 
the  multiplepoinding  to  be  mentioned  had  been  raised. 

The  Insurance  Company  raised  this  process  of  mul- 
tiplepoinding, calling  upon  the  claimants  to  dispute 
their  preferences,  and  likewise  on  the  Royal  Bank  to 
exhibit  the  policy,  which  was  accordingly  lodged  in 
process,  subject  to  the  order  of  Court. 

Dixon  and  Hay  claimed  the  policy.  Is/,  for  their  own 
relief;  and,  2d,  on  behalf  of  any  one  entitled  to  the 
funds  of  the  deceased;  and  they  pleaded — (1.)  By  de- 
positing the  policy  of  insurance  in  question  with  the 
bank,  in  security  for  behoof  of  his  cautioners,  Mr  Allan 
effectually  impignorated  the  policy,  so  as  to  entitle  the 
bank  and  the  claimants  (his  cautioners)  to  a  preference 
over  its  contents.  (2.)  By  the  depositation  of  the 
policy  on  the  part  of  Mr  Allan,  a  right  of  retention  of 
that  document  was  produced  in  favour  botb  of  the 
claimants  (his  cautioners)  and  of  the  bank,  till  payment 
should  be  made  of  any  sums  which  he  might  draw  in 
virtue  of  the  cash-credit  which  he  had  obtained. 

Mrs  Allan  claimed  the  policy  in  virtue  of  her  con- 
firmation, pleading — (1.)  The  fund  m  medio  having 
been  in  bonis  of  the  late  Mr  Allan  at  the  time  of  his 
death,  and  the  right  to  the  same  being  now  vested  in 
the  claimant  by  confirmation  as  his  executrix,  she  is 
entitled  to  be  ranked  and  preferred  to  the  whole  free 
amount  thereof  for  behoof  of  the  parties  interested  in 
his  executry  funds.  (2.)  Messrs  Dixon  and  Hay  have 
no  right  to  claim  any  part  of  the  fund  in  medioy  in  re* 
spect  not  only  that  the  alleged  assignation  upon  which 
they  found  has  been  obtained  by  them  pemietUe  liie, 
but  that  the  granters  of  it  had  no  right  whatever  to 
claim  the  fund  in  metUoy  or  any  part  thereof. 

«  2ith  May  1838 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties,  and  considered  the  process,  Preftrs  the 
daim  of  the  daimant,  Mrs  Allan,  to  the  fund  in  wtedio^  aad  de- 
cerns :  Finds  her  entitled  to  expenses  ;  appoints  an  aecoant 
thereof  to  be  given  in,  and  when  lodged,  remits  tbe  sane  to  the 
auditor  to  tax  and  to  report. 

'*  Note When  the  late  Mr  Allan  appUed  to  the  hank  for  a 
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credit,  be  offered  the  security  of  certain  caationers — of  certain 
house  property — and  of  a  life-policy  of  insurance.  Nothing  was 
done  under  this  offer  in  reference  to  the  houses ;  and  though 
the  policy  was  delivered  to  the  hank  at  the  time  of  granting  the 
bond  for  the  credit,  it  was  not  assigned ;  and  the  secretary  states 
in  his  letter  of  lltb  August  1836,  that  the  bank  did  not  desire 
any  assignation,  as  they  were  perfedhf  9atisfied  with  the  eo^bli' 
gante  proposed  by  Mr  Allan  for  his  cash-account.  In  point 
of  fact,  howerer,  the  policy  remained  in  the  bands  of  the  bank. 

"  Mr  Allan  died  in  a  few  weeks,  in  debt  to  the  bank  under 
the  credit.  The  cautioners  paid  the  debt,  and  have  got  an  as- 
signation from  the  bank  to  this  policy,  which,  however,  warrants 
nothing,  and  merely  conveys  any  right  that  the  bank  had.  The 
cautioners,  both  in  virtue  of  their  own  right,  independently  of 
this  assignation,  and  under  it,  claim  to  be  preferred  to  the  policy. 
They  are  opposed  by  Allan's  widow,  who  maintains  that  it  be- 
longi  to  her  as  executrix,  and  must  be  accounted  for  to  the  ere- 
ditors  generally. 

"  The  Lord  Ordinary  has  preferred  the  claim  of  the  widow, 
and  upon  the  simple  ground,  that  a  policy  is  not  a  thing  that 
passes  tike  a  bill  from  hand  to  hand,  and  that  an  assignation,  or 
some  other  form  of  conveyance,  was  necessary  to  take  this  ex 
bonis  of  Allan,  and  make  it  the  bank's.  He  conceives  this 
question  to  be  a  fortiori  settled  by  the  case  of  Strachan,  19th 
June  1835,  where  a  policy  really  was  assigned  as  a  security ; 
but  even  this  was  found  to  be  ineffectual,  because  the  assigna- 
tion had  not  been  intimated.  No  doubt,  it  was  only  found  in- 
effectual as  against  an  arrestment.  But  there  is  no  arrestment 
here ;  and  the  doctrine  of  that  case  was,  tb.at  the  mere  deposi- 
tation of  the  policy  operated  no  transference. 

"  The  cautioners  say  that  it  was  understood  and  agreed  that 
the  policy  should  be  lodged  with  the  bank  for  their  behoof. 
But  they  offer  no  proof  of  this  beyond  what  b  already  in  pro- 
cess ;  and  it  appears  to  the  Lord  Ordinary,  It^,  That  there  is  no 
sufficient  evidence  of  the  averment,  which  depends  chiefly  on  a 
few  words  written  on  the  back  of  the  policy  in  pencil,  which 
are  unsigned,  but  are  not  alleged  to  have  been  written  by  Allan. 
2c/,  That  even  though  there  had  been  such  an  arrangement,  as 
nothing  was  done  during  Allan's  life  to  carry  it  into  effect,  but 
it  rested  upon  a  mere  understanding,  this  cannot  give  any  pre- 
ference to  the  cautioners  over  the  other  creditors." 

Dixon  and  Hay  reclaimed,  maintaining  that  the 
^vidow  having  only  confirmed  qtta  relict,  and  not  as 
creditor  or  trustee  for  creditors,  she  could  only  be  re- 
garded in  the  same  light  as  the  defunct 

Answered. — The  estate  is  insolvent,  so  that  the 
M'idow,  by  taking  up  the  policy  in  virtue  of  the  con- 
firmation, does  so  not  for  herself,  but  for  behoof  of 
those  interested,  who  in  this  instance  are  the  creditors. 

Lord  President. — I  cannot  understand  what  right  Dixon  and 
Hay  had  to  the  policy ;  for,  as  Allan  never  assigned  it  to  the 
bank,  the  claimants  have  no  right  to  it  from  the  bank. 

Dean  of  Faculty, — But  the  widow  has  no  title.  She  is  only 
decerned  qua  relict. 

Lord  Maehenxie, — This  is  a  multiplepoinding  by  the  Insurance 
Company.  If  neither  claimant  has  a  good  title,  neither  can 
discharge  the  Company.  On  the  face  of  this  record  it  would 
appear  that  the  widow  has  the  best  title.  She  says  in  the  5th 
article  of  her  condescendence,  that  "  at  the  request  of  Mr  Allan's 
creditors,  and  for  their  behoof,  the  claimant  not  only  was  de- 
cerned and  confirmed  executrix  to  him,  but  granted  a  fiustory  to 
Messrs  Alexander  Thomson  and  John  Elder,  W.S.,  in  order 
that  the  executry  funds  might  be  recovered  and  divided  among 
the  creditors.  The  confirmation  expressly  includes  the  sum 
under  the  policy  of  insurance."  Now,  Dixon  and  Hay  answer 
to  this,  *'  not  known,  and  therefore  not  admitted."  We  cannot 
take  this  answer  from  them,  and  say  they  have  the  best  title, 
simply  because  the  bank  gives  them  an  assignation  of  any  title 
the  bank  has  to  the  policy.  The  case  quoted  by  the  Lord  Or- 
dinary seems  qtfite  in  poGit.  I  have  no  idea  that  the  mere  de- 
posiution  of  the  policy  with  the  bank^  can,  in  the  law  of  Scot- 


land, transfer  it  to  the  bank,  so  as  to  admit  of  being  taken  up 
by  their  assignation. 

Lord  Corehouse, — The  estate  is  insolvent;  therefore  the 
widow  has  as  good  a  title  to  the  policy,  being  decerned  qua 
relict,  as  if  she  had  been  decerned  qua  creditor.  She  must  hand 
over  the  contents  to  the  creditors;  and  if  she  squander  the 
amount,  the  creditors  have  a  good  action  against  her.  I  think 
the  Lord  Ordinary  is  right  on  both  points  mentioned  by  him ; 
and  I  apprehend  that  here  this  lady  has  the  best  title  to  the 
policy. 

Lord  President. — I  am  of  the  same  opinion. 

Lord  Oillies  absent. 

The  Court  accordingly  adhered,  and  found  additional 
expenses  due. 

Lord    Ordinary,    Cockburn For  the    Widow,   Marshall  ; 

Thomson  and  Elder,  W.S.,  Agents, — For  Dixon  and  Hay, 
Dean  of  Faculty  (Hope),  Forsyth,  A.  Wood ;  Daniel  Fisher, 
S.S.C.,  Agent B.,  CUrh fG.D.F.J 


1th  July  1838. 
First  Division (G.D.F.) 

No.  268. — Jankt  Campbell  ot  M'Laben,  AdvoctUor 
and  Pursuer^  v.  Alexander  Fisher,  JRespondent 
and  Defender. 

Writ  —  Obligation — Stamp  —  Title  to  Sue — Process—  Holo- 
graph Writing — Reduction-Improbation — A  party  lent  an* 
other  a  sum  of  £100  in  1832.  The  borrower  did  not,  at 
the  time  of  the  loan,  give  any  achnowledgment  for  the  money, 
and  it  was  not  till  next  year  that  he  delivered  to  the  lender 
the  following  document,  written  on  a  bill-stamp  of  the  value 
corresponding  to  the  loan :  "  /  acknowledge  to  have  received 
from  A,  B.,  and  on  behoof  of  his  son  C.,  heir  to  the  said 
A.  B.,  the  sum  of  £100,**  **for  which  sum  I  hereby  become 
bound,  my  heirs  and  executors,  to  refiind  to  them,  with  inters 
est  yearly  from  this  date.**  The  document  bore  the  date  at 
which  the  loan  was  truly  made,  viz,  1832,  but  being  antedated 
as  at  the  time  it  was  written,  it  so  happened  that  the  bill-stamp 
on  which  it  was  extended,  bore  the  water-mark  of  1833.  77le 
lender  brought  an  action  in  the  Inferior  Court  against  the 
borrower's  representative,  who,  besides  alleging  that  the  docu- 
ment was  null  under  the  stamp  laws,  founded  on  the  ctrciim- 
stance  of  the  discrepancy  which  existed  between  the  apparent 
date  of  the  document  and  the  water-mark,  as  clearly  showing 
that  it  had  been  fraudulently  and  falsely  got  up  to  serve  a  pur- 
pose. The  proper  agreement  stamp  having  been  impressed  on 
the  writing,  decree  was  pronounced  against  the  representative 
of  the  borrower,  she  having  failed  to  abide  her  allegation  of 
falsity.  She  advocated,  and  likewise  brought  a  reduction-im- 
probation  on  the  same  grounds,  besides  pleading  that  the  action 
in  the  Inferior  Court  ought  to  have  been  at  the  instance  of  the 
lenders  son —  Circumstances  in  which  Opinion  of  Lord  Or^ 
dinary  (\,)  That  the  writing  was  one  clearly  inter  rusticos, 
and  that  it  meant  to  substitute  the  son  to  the  father  in  case  of 
survivance,  and  that  the  father  was  entitled  to  sue  in  his  own 
name :  (2,)  That  the  debtor  was  entitled  to  antedate  the  do- 
cument, so  as  to  vouch  the  debt  as  at  the  date  of  the  loan, 
and  that  consequently  the  discrepancy  founded  on  was  not  re- 
levant to  sustain  a  charge  of  forgery  or  legal  falsehood,  or  to 
annul  the  writing  on  any  other  ground,  if  it  should  be  proved 
to  be  holograph  of  the  debtor :  case  consequently  ordered  to  the 
roll  to  dispose  of  this  point.  (S.)  On  a  minute  being  lodged  by 
the  son,  who  was  a  minor,  with  consent  of  his  administrator^ 
in-law,  that  the  money  was  the  father's,  the  Court  adhered  to 
the  Lord  Ordinary's  judgment. 

The  husband  of  the  advocator  granted  to  the  defen- 
der the  following  writing : 

"  £100.  CaiBFT,  ^6th  May  1832. 

"  I  acknowledge  to  have  received  from  Mr  Alexander  Fisher, 
and  on  behoof  of  his  son,  Mr  John  Fisher,  heir  to  the  said 
Alexander,  the  sum  of  £100  Sterling,  to  be  sunk  into  the 
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Block  of  Amtilree  fiutn  occupied  by  me,  for  which  sum  I  here- 
by become  bound,  my  heirs  and  executors,  to  refund  to  them, 
with  interest  yearly  from  this  date. 

"  Joseph  M*La»ew." 

This  docament,  which  was  alleged  to  be  holograph 
of  McLaren,  was  written,  not  on  an  agreement-stamp, 
bat  on  a  bill-stamp  corresponding  to  the  amount  of 
the  loan. 

Fisher,  on  the  death  of  McLaren,  brought  an  action 
against  his  widow,  the  advocator,  as  representing  her 
husband,  for  payment  of  the  £100  as  due  by  the  above 
writing.  Various  pleas  were  stated  in  defence, — ^prin- 
cipally that  the  document  was  null  under  the  stamp 
laws ;  and,  2i%,  that  it  was  improbative,  and  bore  a 
false  date,  and  wanted  the  usual  solemnities  required 
by  law.  It  was  stated  by  the  advocator  that  the  docu- 
ment was  palpably  a  fictitious  writing,  because  the  bill- 
stamp  on  which  it  was  written  bore  the  date  (in  water- 
mark) of  1 833,  iu  the  November  of  which  year  M'Laren 
died.  The  widow,  however,  on  being  ordered  by  the 
Sheriff  to  abide  by  her  allegation  of  falsity  and  impro- 
bation,  as  required  by  the  Act  of  Sederunt,  failed  to  do 
80.  Thereafter,  the  Sheriff  allowed  Fisher  to  get  the 
writing  impressed  with  the  proper  agreement-stamp,  and 
subsequently  decerned  against  the  advocator  for  pay- 
ment, reserving  right  to  bring  a  reduction  if  so  advised. 
Mrs  McLaren  brought  the  findings  of  the  Sheriff  under 
review  by  advocation,  pleading  in  addition — (1.)  The 
respondent  had  no  right  or  title  to  raise  or  prosecute 
the  action  before  the  Sheriff,  quoad  the  writing  for  the 
£100  libelled  on,  because,  by  the  terms  of  that  docu- 
ment, the  sum  contained  in  it  is  vested  in  his  son  John 
Fisher,  for  whose  behoof  it  was  to  "  be  sunk  in  the 
stock  of  Amulree  farm  ;**  and,  therefore,  if  the  docu- 
ment is  actionable  at  all,  the  action  should  have  been 
at  the  instance  and  for  the  behoof  of  the  latter,  the 
alleged  creditor  in  the  document,  and  not  of  the  re- 
spondent, who  has  ex  facie  no  concern  with  it  whatever. 
(2.)  But  supposing  the  action  to  have  been  compe- 
tently brought,  the  document  for  £100  libelled  on,  was 
altogether  false  and  fabricated — ^was  not  actionable  as 
a  biU— -could  not  legally  be  viewed  as  a  bond ;  and  the 
advocator  will  improve  and  reduce  it  in  whatever  cha- 
racter viewed,  under  an  action  of  reduction  and  impro- 
bation  whidi  she  has  raised  of  the  same. 

Mrs  M'Laren  likewise  raised  an  action  of  reduction- 
improbation  against  Fisher  of  the  document,  reiterating 
the  grounds  maintained  in  the  Inferior  Court,  and  al- 
leging in  the  reasons  of  reduction,  that  as  by  real 
evidence  (viz.  the  water-maric  of  the  bill-stamp)  the 
document  could  not  have  been  granted  till  within  a 
short  period  of  M*Liuren's  death,  tiie  voucher  had  been 
impetrated  for  an  improper  purpose,  and  that  the  action 
in  the  Inferior  Court  ought  to  have  been  at  the  instance 
of  the  son,  and  not  of  Aleiander  Fisher;  and  she 
pleaded — (1«)  The  data  being  inter  eeaenHalia  intiru' 
mentis  and  being  on  the  instrument  under  reduction 
false  and  impossible,  the  said  instrument  or  writing 
must  be  held  as  fidse,  and  b  reducible.  (2.)  The  stamp 
and  paper  on  which  the  said  tDstrnmeot  or  writing  is 
engrossed,  being  proved  by  real  evidence  not  to  hive 
been  in  existence  at  tiie  date  the  writing  bears^  nor  for 
long  after,  the  said  writing  or  instrument  is  improba- 
tive, and  improven,  and  is  reducible.    (3.)  The  instru- 


ment or  writing  is  null  and  void  under  the  Stamp  Act, 
55  Geo.  III.  c.  184,  §  4,  the  paper  having  been  spe- 
cially stamped  and  appropriated  for  a  bill  or  promis- 
sory-note, and  it  being  incompetent  and  illegal  to  use 
the  same  for  any  other  purpose,  at  least  under  the 
sanction  of  nullity.  (4.)  The  instrument  or  writing  is 
further  ineffectual  as  a  bond  or  agreement,  because  it 
is  not  executed  or  completed  with  the  formalities  re- 
quired by  law — because  it  is  not  tested,  and  wants  the 
name  and  designation  of  the  writer— contains  no  obli- 
gation to  pay  nor  term  of  pajrment. 

The  two  actions  were  conjoined.  Fisher,  in  refer- 
ence to  the  advocation,  pleaded — (I.)  After  the  con- 
junction of  processes  of  advocation  and  reduction,  it  is 
not  competent  to  state  new  pleas  in  the  advocation,  as 
if  that  advocation  was  a  separate  subsisting  process. 

i2.)  The  statement  of  any  plea  of  defective  title, 
bunded  upon  the  allegation  that  the  document  ened 
on  is  one  conceived  in  favour  of  a  party  different  from 
the  party  claiming  under  the  document,  is  inadmissible 
in  the  conjoined  actions  of  advocation  and  reduction, 
seeing  that  the  reduction  is  directed  exclusively  against 
the  party  who  so  sued,  as  the  only  party  interested, 
and  that  the  advocator  was  compelled,  on  the  olnjection 
of  the  respondent,  to  abandon  a  ground  of  reduction 
rested  upon  that  plea.  (3.)  No  objection  having  been 
raised  in  the  Inferior  Court  on  the  ground  of  defective 
title,  and  issue  having  been  joined,  and  judgment  given 
on  the  merits,  such  plea  is  inadmissible,  because  it  was 
competent,  and  was  omitted.  (4.)  The  document  of 
debt  founded  on,  bearing  an  acknowledgment  of  re- 
ceipt of  money  "  from  Alexander  Fisher,  and  on  be- 
hoof of  his  son  John  Fisher,  heir  to  the  said  Alexan- 
der,**  and  binding  the  grantor,  "  his  heirs  and  executors, 
to  refund  to  them,  with  interest  yearly,"  is  to  be  held, 
in  sound  legal  construction,  as  an  acknowledgment  and 
obligation  in  favour  of  the  respondent,  the  provision  as 
to  the  payment  to  his  heir  being  a  mere  substitution 
to  him,  and  affecting,  and  intended  to  affect,  the  right 
to  the  document  only  after  the  respondent's  death. 

In  the  reduction,  Fisher  explained  that  McLaren,  the 
deceased,  did  not  make  out  the  document  for  £100  as 
of  the  date  of  the  loan,  but  in  November  1833,  and 
that  McLaren  himself  wrote  out  and  signed  it  in  No- 
vember 1833,  on  a  bill-stamp  which  he  had  procured, 
appending  to  it  the  true  date  of  the  loan.  He  averred 
they  were  both  illiterate  persons,  and  acted  in  firm  re- 
liance on  each  other's  integrity.  He  pleaded  U^  the 
reduction — (1.)  The  obligation  sued  on  being  a  hoJo- 
graph  acknowledgment  of  a  debt  truly  due  by  the  de- 
ceased Joseph  McLaren  to  the  defender,  and  having 
a£Bxed  to  it  the  stamp  proper  to  obligations  of  the 
amount,  is  a  good  ground  of  action,  and  a  valid  instm- 
ment  of  debt  to  that  amount,  in  any  question  with 
M'Laren  or  his  representatives.  (2.)  Hie  error  in  the 
date  fovma  no  good  ground  of  red«etioa>  becauae  a 
date  is  not  inter  substaniiaUa  of  an  obl^patioB.  (3.) 
The  document  is  not  reducible  at  the  instance  of  the 
pursuer^  who  represents  the  late  Joseph  McLaren,  by 
whom  it  was  granted  as  an  acknowledgment  fiv  a  sun 
truly  advanc^  at  a  date  prior  to  me  date  it  beark 
(4.)  The  allegatioBA  of  fabrioation  and  foii^gery  are  not 
made  with  sdfioient  precision  and  diattnetiott  to  be 
admitted  to  probation,  and  a*  Ihey  are  wholly  ground- 
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less  and  untrue,  they  can  be  in  no  view  available  to 
the  effect  of  supporting  the  action.  (5.)  The  instru- 
ment having  been  sued  on  as  an  obligation,  and  as  such 
sought  to  be  enforced,  is  not  liable  to  objection  on  the 
ground  of  the  stamp  laws,  having  affixed  to  it  the  stamp 
proper  to  obligations  of  the  amount  contained  in  the 
iiistniment  besides  another  stamp.  (6.)  The  mere  fact 
of  the  paper  on  which  the  obligation  is  written  having 
affixed  to  it,  in  addition  to  the  proper  agreement-stamp, 
another  stamp,  cannot  be  held,  under  any  just  or  sound 
construction  of  the  Stamp  Acts,  to  vitiate  the  obliga- 
tion. 

'*  lOik  March   1838 The  Lord   Ordinary  having  heard 

counsel  on  the  conjoined  prooesses  of  advocation  and  reduction, 
in  so  far  as  these  are  now  insisted  on,  \mo.  Repels  the  objection 
stated  for  the  first  time  in  this  Court  to  the  title  of  Alexander 
Fisher  to  pursue  the  action  in  the  Inferior  Court,  and  finds,  ^ 
that  by  the  conception  of  the  obligation  granted  by  the  defen- 
der's husband,  Joseph  M'Laren,  and  libelled  on  in  the  sun- 
nrions  before  the  Sheriff,  the  said  Alexander  Fisher  is  entitled 
to  sue  for,  uplift,  and  discharge  the  sum  contained  in.  the  said 
obligation :  2do,  Finds,  that  as  the  said  obligation  is  alleged  to 
be  holograph  of  the  said  Joseph  M'Laren,  the  allegations  in  the 
third  and  fourth  ardcles  of  the  revised  condescendence,  intend- 
ed to  show  that  the  said  obligadon,  acknowledging  receipt  of 
XIOO.  bearing  date  26th  May  18S3,  was,  in  point  of  fiict,  writ- 
ten out  posterior  to  17th  October  1638,  are  not  relevant  either 
to  sustain  a  charge  of  forgery  or  of  legal  fidsehood,  or  to  annul 
on  any  other  ground  the  said  obligadon,  if  it  shall  be  proved 
that  the  obligation  is  truly  holograph  of  the  said  Joseph 
M'Laren,  in  respect  that  debtors  in  such  obligations  are  en- 
titled to  antedate  them,  in  order  to  adapt  them  to  the  transact 
tion  which  they  are  intended  to  vouch,  and  to  deliver  them  of 
such  dates  as  may  seem  to  tbem  proper ;  and  no  relevant  ground 
is  assigned  for  suspecting  any  malaJideB  in  antedating  the  said 
obligation  in  the  present  instance :  But,  before  further  answer, 
(as  the  pursuer  of  the  reduction  has  declined  to  admit  that  the 
document  libelled  on  was  holograph)  appoints  the  cause  to  be 
enrolled,  in  order  that  it  may  be  settled  in  what  manner  the 
state  of  the  fact  on  that  point  may  be  ascertained. 

"  Note. — There  has  been  much  litigation  as  to  this  and 
other  claims  at  Fisher's  instance  against  M'Laren;  and  the 
defenders  (in  the  original  action)  have  departed  from  most  of 
the  pleas  at  first  indicated.  They  now  limit  themselves  to  the 
two  defences  disposed  of  by  the  preceding  interlocutor. 

"If/,  The  first  turns  on  the  right  of  Alexander  Fisher  to 
pursue  in  his  own  name  for  payment  of  the  £100  contained  in 
the  obligation  dated  26th  May  1832.  By  that  document, 
M'Laren,  the  debtor,  acknowledged  that  he  had  received  £100 
*  from  Alexander  Fisher,  and  in  behoof  of  his  son,  John  Fisher, 
beir  to  the  said  Alexander,'  which  sum  the  debtor  bound  him- 
self '  fo  refund  to  them*  with  interest.  Now,  it  is  thought 
that  this  was  just  an  obligation  whereby  the  son  was  substi- 
tuted  to  the  fiitiier,  if  the  son  ever  was  heir.  The  obligation, 
too,  was  not  to  repay  the  son  exclusively ;  that  might  have 
altered  the  case ;  but  to  refund  the  BKNiey  '  to  them,'  which 
must  be  construed  to  mean  the  parties  respectively,  as  the  case 
might  be  at  the  period  of  demand,  i.  «.  to  the  father  as  fiar,  if 
he  then  was  in  life,  and  to  John,  the  beir,  if  his  father  was 
dead.  Ever^r  presumption  of  law,  as  well  as  of  practical  sense, 
militates  against  the  idea  of  the  fiither  intending  to  divest  him- 
self of  bis  right  of  disposing  of  this  or  any  part  of  bis  funds 
during  his  life.  Aeeordiugly,  the  M'Larens,  the  pursoers  of 
the  reduction,  have  shown  clearly  what  was  their  own  impres- 
sion as  to  this  obligadon,  as  the  reduction  is  brought  against 
Alexander  Fisher,  the  father,  alone,  and  not  againtt  the  son. 
If  their  plea  against  the  title  of  Alexander  Fisher,  as  pursuer 
of  the  ordinary  action  before  the  Sheriff,  were  well  founded, 
the  reduction-improbation  raised  by  themselves  against  Alex- 
ander in  this  Court,  would  fall  to  be  dismissed  with  expenses, 
as  raised  against  the  wrong  party. 

"  2d,  The  plea  of  the  pursuers  of  the  reduction,  founded  on 


the  alleged  falsehood  of  the  date,  appears  to  be  equally  miteii- 
able.  It  has  been  repelled  on  this  ground,  that  every  debtor  ie 
entitled  so  to  date  his  obligations  as  to  make  them  correspond 
with  the  real  period  of  any  transaction  which  they  are  intend- 
ed to  vouch.  This  has  been  long  laid  down  in  the  case  of 
bills,  both  in  Scots  and  English  law.  In  these,  it  is  now  a  re- 
cognised maxim,  that  the  date  is  not  essential ;  and  a  noted 
rase  is  often  referred  to  in  English  practice,  where  a  partf 
post-dated  a  bill,  and  died  before  the  date  was  filled  in.  Yet  the 
bill  was  found  recoverable  by  his  heirs :  Passmore,  13  East, 
517»  and  the  cases  mentioned  in  Thomson  on  Bills,  pp.  60, 
70.  There  are,  indeed,  some  limitations,  by  Statute,  to  the 
power  of  post-dating  bills,  as  such  practice  might  interfere 
with  the  stamp  laws,  and  the  operation  of  the  Statute  of  Limi- 
tations ;  but  those  considerations  do  not  apply  to  obligations 
antedated,  which  are,  of  course,  more  open  to  any  plea  of  pre- 
scription than  if  they  bore  the  actual  date  of  subscription.  If 
date,  however,  be  not  essential  in  bills,  the  same  rule  applies 
to  other  obligations :  See  case  of  Smith,  in  House  of  Lords, 
2d  Shaw's  Appeal  Cases,  p.  265,  where  the  allegation,  that  v 
bond  of  caution,  though  signed  before  witnesses,  bore  a  false 
date,  was  disregarded.  Still  more,  however,  is  the  allegation 
irrelevant  here,  where  the  obligation  is  alleged  to  be  holograph.. 
If  it  be  holograph,  then  it  is  connected  by  evidence  under 
M'Laren's  hand,  with  that  pers<m's  entry  to  the  farm  of  Amul- 
ree,  which  it  does  not  appear  to  be  disputed  that  he  got  pocses- 
sion  of  at  Whitsunday  1832.  That  very  circumstance  satis- 
factorily explains  the  reason  of  his  making  the  voucher  bear 
the  date  it  does ;  and  it  seems  to  the  Lord  Ordinary  that  it 
would  be  alike  contrary  to  every  principle  of  law  and  of  com- 
mon justice,  to  admit  any  objection  in  the  present  case,  founded 
on  the  date  affixed  by  the  debtor  himself  to  this  holograph  do- 
cument, which  he  seems  to  have  delivered  to  an  onerous  credi- 
tor for  value." 

Mrs  M'Laren  reclaimed,  and,  at  advising,  urged  the 
plea  adverted  to  in  the  first  finding  of  the  Lord  Ordi- 
nary's interlocutor. 

Lord  GiUU» — I  cannot  understand  the  reason  for  abandon- 
ing the  reasons  of  reduction.  It  does  appear  singidar.  I  how- 
ever agree  with  what  the  Lord  Ordinary  says  in  his  note,  and 
consider  that  the  justice  of  the  case  is  with  Fisher.  That  ha 
is  the  creditor  in  the  obligation  there  can  be  little  doubt,  and 
the  not  stating  the  objection  in  the  Inferior  Court  is  pretty 
conclusive  evidence  of  what  M'Laren  thought  of  it,  coupled 
also  with  the  fact,  that  the  action  of  reduction  is  only  brought 
i^nst  Alexander  Fisher. 

Lord  President. — It  is  clearly  a  transaction  inter  ruaticos, 
and  I  am  of  opinion  that  the  money  wholly  belonged  to  Fisher, 
the  father. 

2>.  M^NeUL — The  son  is  quite  a  boy,  and  has  no  funds. 

Lord  Mackenzie. — The  Lord  Ordinary  is  dear  that  the 
father  is  the  sole  creditor,  but  this  is  dilBeuIt  to  be  made  out 
from  the  document.  If  the  son  is  interested,  he  ought  to  have 
been  a  pursuer  in  the  action,  and  he  does  appear  to  have  aa  in- 
terest under  the  document :  so  I  have  a  difficulty  in  saying  that 
the  action  can  go  on  without  the  son.  To  be  sure,  the  action 
of  reduction  being  brought  against  the  fitther  alone,  makes  a 
pretty  strong  inference;  but  is  this  enough  ? 

Lord  President. — If  the  son  should  have  been  a  party,  there 
may  be  risk  that  this  woman  may  have  to  pay  twice. 

Lord  CorehoMse. — It  would  certainly  have  been  more  regu- 
lar to  have  made  tho  son  a  party.  U  this  specblty  be  taken 
out  of  the  way,  the  document  is  clearly  one  inter  ratficee, 
which  may  fiurly  be  construed  that  Fisher  the  fiither  lent  the 
money  to  M'Laren,  and  he  became  bound  to  pav  to  the  father 
the  sum  so  lent,  providing  he  survived,  and  if  he  died  it  was 
then  to  go  to  the  son.  In  this  way,  action  at  the  Other's  in- 
stance nay  alone  be  competent ;  bat  if  your  Lordships  have  any 
hesitation,  the  son  asay  appear  by  a  mbute. 

Lord  President. — I  would  sist  process,  hi  order  to  let  the 
•on  appear  by  a  minute,  and  say  if  the  funds  are  hit. 
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The  other  Judges  concurred,  and  allowed  the  son 
to  appear,  and  give  in  a  minute  to  thai  effect. 

Of  this  date,  at  advising  the  case  again,  and  minute 
for  the  son,  with  consent  of  his  father,  administrator- 
in-law,  in  which  he  stated  that  he  had  no  right  to  the 
sum,  and  that  it  belonged  to  his  father,  the  Court 
unanimously  adhered^  with  expenses, — remarking,  that 
the  minute  took  away  the  difficulty  which  previously 
existed. 

Lord  Ordinary,  Cuninghame. — Act,  Dean  of  Faculty  (Hope), 
T.  Maitland;  Wotherapoon  and  Mack,  W.S.,  Agtntt, — Ah, 

D.  M'NeiU.  Patton ;  Ritchie  and  HUl,   W.S.,  Agents N., 

Clerk fG-D.F.l 


7tk  July  1838. 
Second  Division (J.  D.  M. ) 

No.  269* — Henderson  Purguer,  v,  Beveridge,  2>e- 

fender. 

Process — Preliminary  Defences — Title  to  Sue — Ctrcumetanees 
in  which  preliminary  defence*  to  the  title  of  a  pursuer  were 
repelled  in  hoc  statu,  but  the  effect  of  them  reserved  to  the  de- 
fender until  the  record  should  be  closed. 

This  was  an  action  concluding  for  payment  of  £50, 
with  interest,  being  the  contents  of  an  accepted  bill  by 
the  defender  to  the  late  Mr  Colville  of  Lambhill,  dated 
the  11th  of  December  1833,  payable  four  months  after 
date.  The  bill  was  indorsed  by  Mr  Colville  to  the  West- 
ern Bank  of  Scotland.  Mr  Colville  himself  died  in  Janu- 
ary 1837,  and  the  summons  in  this  case  was  libelled  at 
the  instance  of  "  Robert  Henderson,  writer  in  Edin- 
burgh, as  factor  and  commissioner  for  the  heirs  and 
representatives  of  the  deceased  Alexander  Colville, 
Esquire,  of  Lambhill."  After  setting  forth  the  bill, 
and  the  fact  of  its  having  been  blank  indorsed  to,  and 
discounted  with  the  Western  Bank  of  Scotland,  it  was 
libelled,  as  the  ground  of  action  and  title  to  pursue, 
"  that  the  pursuer,  as  factor  and  commissioner  fore- 
said, having  paid  the  said  bill,  principal,  interest  and 
expenses,  to  the  said  Western  Bank  of  Scotland,  he  has 
thereby  acquired  right  to  the  same,  and  is  the  onerous 
holder  thereof." 

In  defence,  besides  it  being  maintained  on  the  merits 
that  the  bill  had  been  entirely  an  accommodation  ac« 
ceptance,  and  that  it  had  been  provided  for,  or  retired 
by  Mr  Colville  himself  during  his  life,  there  were 
urged,  as  preliminary  pleas,  (1.)  That  the  instance 
was  defective  and  insufficient,  inasmuch  as  the  names 
and  designations  of  Mr  Colville's  representatives  were 
not  set  forth ;  and,  (2.)  That  no  sufficient  title  to  pur- 
sue had  been  either  libelled  or  produced,  inasmuch  as 
no  deed  of  commission  and  factory  was  produced,  and 
no  right  to  the  bill  by  indorsation,  assignation,  or  other 
mode  of  transference  from  the  Western  Bank  had  been 
either  libelled  on  or  produced. 

A  deed  of  factory  and  commission  having  been  then 
produced,  and  the  preliminary  pleas  discussed  before 
the  Lord  Ordinary,  his  Lordship  pronounced  the  fol- 
lowing interlocutor : 

"  7th  June  1838.— The  Lord  Ordinary  having  heard  parties' 
procurators  on  the  summons  and  defences,  repels  both  prelimi- 
nary defences  hoc  statu,  in  respect  of  the  factory  and  commis- 
sion produced,  granted  to  the  pursuer  by  parties  who  confess- 
edly repreKnt  the  drawer  of  the  bill  libelled  on }  and  in  respect 


of  that  bill  being  in  the  pursuer's  possession,  and  lodged  by 
him  along  with  his  summons,  and  ready  to  be  delivered  up  by 
him  to  the  defender  upon  payment,  reserving  to  the  defender 
the  effect  of  these  defences  when  the  record  is  dosed :  Bat  is 
respect  the  defender  now  states  it  to  be  his  intention  to  bring 
this  judgment  under  review,  finds  him  liable  in  expenses,  and 
remits  to  the  auditor  to  tax  the  same,  and  to  report." 

The  defender  reclaimed.  On  advising,  it  was  urged 
on  the  part  of  the  defender,  that  it  was  a  mistake  on 
the  part  of  the  Lord  Ordinary  to  say  that  the  parties 
to  the  factory  and  commission  confessedly  represented 
the  drawer  of  the  bill ;  that  although  it  had  been  so 
averred  by  the  pursuer  in  the  discussion  before  tbe 
Lord  Ordinary,  it  now  turned  out  that  while  these 
parties  merely  represented  Mr  Colville  in  his  heritalUe 
succession,  there  was  another  individual  who,  as  one 
of  his  nearest  of  kin,  was  entitled  to  represent  him  in 
'  moveable  rights.  It  was  farther  urged,  that  the  pre* 
liminary  defences  were  well  founded,  and  ought  at 
once  to  have  been  sustained,  and  the  action  dismissed. 
The  pursuer  annoered — That  although  there  was 
another  of  the  nearest  of  kin  besides  the  parties  to  the 
factory  and  commission,  it  was  enough  that  one  of 
these  parties  had  served  heir  cum  benefieio  inventarii^ 
and  that  the  bill  was  produced,  and  ready  to  be  de- 
livered up  on  payment.  And  at  all  events,  the  de- 
fences having  been  reserved,  nothing  more  could  in 
the  meantime  be  required. 

Lord  Medwyn  was  disposed  to  think  the  preliminary  pleas 
well  founded,  and  that  the  action  ought  at  onc«  to  hare  been 
dismissed.  It  was  clear  that  the  parties  to  the  commission  and 
factory  did  not  represent  Mr  Colville  in  this  bill,  being  merely 
successors  in  certain  characters  to  his  heritable  estate ;  and  it 
did  not  affect  the  matter  that  tbe  heir  of  line  had  served  cum 
beneficio  inventarii,  as  such  service  could  not  give  him  any  title 
to  the  moveable  rights  of  Mr  Colville.  Seeing,  therefore,  that 
tbe  pursuer's  only  title  to  tbe  bill  in  question  was  a  oommtsnoo 
and  factory  from  parties  who  did  not  represent  Mr  ColriUe 
quoad  the  bill  in  question,  be  rather  thought  the  preUminary 
defences  should  be  at  once  sustained,  in  place  of  being  re- 
served. 

Lord  Meadowbank,  without  in  the  meantime  offering  any 
conclusive  opinion  on  the  questions  which  had  been  stated, 
considered  that  no  harm  could  be  done  to  the  defender  by 
adhering,  seeing  that  it  was  reserved  to  him  to  ui|^  all  his  pleas 
afterwards. 

Lord  Glenlee  considered  tbe  matter  attended  with  some  dif- 
ficulty ;  and  it  by  no  means  appeared  clear  that  the  pursuer  hsd 
a  sufficient  title ;  but  as  the  Lord  Ordinary  had  merely  re- 
.  pelted  the  preliminary  defences  hoc  statu,  he  was  for  adhering. 

Dean  of  Faculty, — Tbe  interlocutor  will  at  all  events  have 
to  be  recalled,  in  so  far  as  it  finds  that  the  parties  to  the  frctory 
and  commission  confessedly  represent  Mr  Colville;  for  that 
is  quite  a  mistake. 

Their  Lordships  then  refused  the  reclaiming  note, 

only  altering  the  interlocutor  as  suggested,  reserving 

all  questions  of  expenses. 

Lord  Ordinary,  Jeffrey. — Fortheredaimer,  Dean  of  Facolcy 
(Hope),  R.  MacfitfUne;  Greig  and  Morton,  W.8.,  A^emts,^ 
For  the  pursuer,  Andrew  Jameson ;  M*Ritchi«,  Bayley  and 
Henderson,  W.S.,  Agents,^Mr  Thomson,  Clerk, — rJ.D.Ml 
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First  Division (G.D.F.) 

No.  270. — Abchibald  Boole,  Pyrsuety  v.  James 
Bogle  and  Others,  Defenders, 

Testament — Obligation —  Construction — Personal  Exception — 
A  testator  conferred  on  his  eldest  son  the  option  of  dividing 
his  whole  estate  into  two  portions,  reserving  to  the  son  one 
portion,  and  dividing  the  other  in  equal  parts  among  the 
younger  children,  or  to  tahe  the  residue  and  pay  jC  10,000 
to  each  of  the  younger  children.  The  settlement  provided, 
that  £16,000  should  he  invested  in  security  for  the  liferent  use 
of  the  testators  widow,  £6000  of  which  she  was  empowered  to 
dispose  of:  and  by  a  codicil  he  provided,  that  **  it  is  my  will  and 
desire  that  of  the  £16,000  directed  to  be  lent  out  and  liferented 
■by  my  wife,  one-half  of  the  sum  shall  be  taken  from  my  eldest 
sons  proportion  of  my  estate,  trnd  the  other  hay"  in  equal  pro- 
portions from  my  younger  children's  shares,**  The  son  agreed 
to  pay  £10,000  to  each  of  the  younger  children,  less  the  bur* 
dens  conditioned  by  the  settlement.  The  widow  died  after  the 
truster,  disposing  of  the  £6000,  and  leaving  £3000  to  the  eldest 
son,  and  the  remainder  to  the  rest  of  the  family — Held  that  the 
younger  children  were  onbf  entitled  to  their  provisions,  after 
deduction  of  a  rateable  proportion  of  the  £6000  bequeathed 
by  the  mother,  under  her  power  of  disposal,  and  that  the  set" 
tlement  on  this  point  was  clear,  and  not  open  to  a  different  tn« 
terpretationft'om  the  subsequent  correspondence  and  transac- 
tions of  the  parties. 

The  late  Robert  Bogle  of  Gilmorehill  executed  a 
trust-disposition  and  deed  of  settlement  in  May  1812, 
by  which  he  conveyed  his  whole  estate,  heritable  and 
moveable,  to  his  wife,  and  certain  parties  as  trustees, 
with  a  power  of  assumption,  to  be  held  by  them  for 
certain  purposes.  Archibald  Bogle  and  •William 
Hamilton  are  now  the  only  surviving  trustees.  The 
truster  appointed  the  lands  of  Gilmorehill  and  others 
to  be  valued,  in  order  that  his  son  Archibald  mi^t 
have  the  option  of  taking  them  to  account  of  his  share ; 
and  if  not  so  taken,  he  directed  the  heritage  to  be  con- 
verted into  cash  for  the  purposes  of  the  trust,  which 
were  declared  to  be,  ^rsiy  for  payment  of  debt. 

"  In  the  second  place,  I  appoint  my  said  trustees  to  lend  out 
the  sum  of  £16,000  upon  good  heritable  security,  at  such  in- 
terest as  can  be  got  for  the  same,  and  take  the  writings  thereof, 
conceived  in  favour  of  my  said  wife,  in  liferent.  And  I  hereby 
appoint  my  said  trustees  to  convey  the  fee  of  £6000  of  the  said 
sum,  after  the  decease  of  my  said  wife,  to  such  of  my  children 
or  their  descendants,  as  my  said  wife  shall  appoint  by  her  last 
will,  or  any  other  deed  which  she  may  execute ;  and  in  case  my 
said  wife  fails  to  make  any  appointment  respecting  the  said  sum, 
the  same  shall  become  part  of  the  residue  of  my  said  estate. 
And  I  hereby  appoint  my  said  trustees,  if  my  said  wife  inclines, 
instead  of  lending  out  the  said  sum  of  £6000  on  heritable  se- 
curity, to  invest  the  same,  or  such  part  thereof  as  she  may  re- 
quire, in  the  purchase  of  a  house  or  other  heritable  property,  or 
in  stock  of  the  Forth  and  Clyde  Navigation,  according  as  she 
may  direct  and  appoint ;  and  until  the  investment  of  the  foresaid 
sum  of  £16,000,  I  appoint  my  said  trustees  to  pay  the  interest 
of  all  or  such  part  thereof  as  may  not  be  invested,  to  my  said 
wife,  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by 
equal  portions,  beginning  the  first  payment  at  the  first  of  these 
terms  which  shall  occur  after  my  decease." 

After  leaving  certain  legacies,  the  deed  proceeded : 

**  In  the  hist  place,  I  hereby  appoint  my  said  trustees,  in  the 
option  of  my  eldest  son,  to  pay  to  each  of  my  younger  children 
the  sum  of  £6000  Sterling,  with  the  lawful  interest  thereof 
from  and  after  the  first  Whitsunday  or  Martinmas  which  shall 
occur  after  my  decease,  and  to  convey  the  rest  and  residue  of 
my  said  estate  to  my  said  eldest  son ;  or  to  divide  my  said 
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estate,  including  the  foresaid  sum  of  £10,000  to  be  liferented 
by  my  wife,  in  two  equal  parts  or  shares,  and  to  pay  one  of  the 
same  to  mj  said  eldest  son,  and  the  other  to  and  among  my 
younger  sons  and  daughters,  share  and  share  alike.  But  if,  by  thu 
division,  the  shares  pertaining  to  each  of  my  younger  children 
shall  not  amount  to  £4000,  including  their  respective  shares  of 
the  foresaid  sum  of  £10,000,  then  my  said  eldest  son  shall 
either  be  obliged  to  make  up  the  respective  provisions  of  my 
younger  sons  and  daughters  to  £4000,  as  at  the  first  Whitsun- 
day or  Martinmas  after  my  decease,  or  my  said  trustees  shall 
pay  to,  or  among  them,  share  and  share  alike,  two-third  parts 
of  the  rest  and  residue  of  my  said  estate.  And  my  said  eldest 
son,  or  his  tutors  or  curators,  in  case  of  his  minority,  shall  be 
obliged  to  make  their  election  of  paying  the  said  sum  of  £6000 
Sterling,  or  one<half  of  my  said  estate,  or  £4000,  or  two-third 
parts  thereof  as  foresaid,  within  twelve  months  after  my  de- 
cease." 

By  codicil  annexed  to  the  trust-deed,  and  on  the 
narrative  that  since  its  date  he  had  received  a  oonsi-^ 
derable  accession  to  his  fortune  by  the  demise  of  his 
brother  George  Bogle,  he  declared  that  it  was  to  form 
part  of  his  own  trust-estate,  and  he  provided, 

"  That  my  said  trustees  shall  divide  the  same  to  and  among  my 
children  in  the  following  portions,  viz.,  two  shares  or  portions 
to  my  eldest  son,  and  one  share  or  portion  Uiereof  to  each  of 
my  other  children,  and  which  shares  or  portions  are  hereby  de- 
clared to  be  additions  to  the  provisions  made  in  their  favour  by 
said  settlement,  and  shall  be  paid  and  bear  interest,  and  be  sub- 
ject to  the  same  rules  of  succession  and  other  rules  and  provi- 
sions, directions  and  appointments,  as  made  and  provided  with 
respect  to  the  provisions  in  their  favour  in  the  said  settlement. 
But  I  hereby  provide  and  declare,  that  the  share  or  portion  of 
each  child,  other  than  my  eldest  son,  not  only  of  my  own  estate 
and  effects,  as  provided  in  my  said  settlement,  but  also  of  the 
estate  of  my  said  deceased  brother  George  Bogle,  shall  not  ex- 
ceed £10,000  Sterling,  and  if  there  be  any  surplus  above 
£10,000  Sterling  for  each  child,  other  than  my  eldest  son,  such 
surplus  shall  appertain  and  belong  to  my  eldest  son,  and  shall 
be  paid  by  my  said  trustees  to  him,  in  addition  to  his  share  of 
the  said  estate  and  effects  by  the  foresaid  settlement  and  this 
oodiciL" 

The  codicil  also  provided, 

'^  That  each  of  my  children  shall  be  burdened  with  the  sum  of 
£50  Sterling  of  annuity  out  of  their  respective  shares  of  the 
estate  of  the  said  George  Bogle,  to  the  said  Margaret  Bogle, 
my  wife,  after  my  decease,  and  that  in  addition  to,  and  over 
and  above  the  jointure  provided  in  her  favour  by  the  said 
settlement.  And  for  the  purpose  of  securing  the  said  annuities 
out  of  the  estate  of  my  said  children  to  my  said  w>fe,  my  said 
trustees  are  directed  and  appointed  to  lend  out  and  secure 
£1000  Sterling,  in  proportion  of  each  child,  in  addition  to  the 
£16,000  Sterling  specified  by  the  said  settlement,  to  and  for 
the  behoof  of  my  said  wife  in  liferent,  during  all  the  days  and 
years  of  her  life  after  my  decease.*' 

A  subsequent  codicil  was  annexed  to  the  will  in  Fe- 
bruary 1818,  in  the  following  terms : 

"  It  is  my  will  and  desire  that  the  £16,000  directed  to  be 
lent  out  and  liferented  by  my  wife,  one-half  of  the  sum  shall  be 
taken  from  my  eldest  son's  proportion  of  the  estate,  and  the 
other  half  in  equal  proportions  from  my  younger  children's 
share." 

The  testator  died  in  1821,  survived  by  his  wife.  In 
1821,  Archibald  Bogle,  the  eldest  son,  in  writing  to 
Mr  Scott,  who  was  married  to  one  of  the  younger  chil- 
dren, thus  expressed  himself  in  regard  to  the  amount  of 
the  provisions : 

'*  Mr  Bogle  has  left  his  younger  children  £10,000  each.  Of 
this  sum  Mrs  Scott  has  already  got  £1000.  The  remaining 
£9000  is  to  be  tied  up  to  Mrs  Scott  in  liferent,  and  her  children 
in  fee ;  but  during  the  life  of  Mrs  Bogle,  Mrs  Scott  is  burdened 
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with  the  payment  of  the  int.  on  £1333.  6.  8.,  or  the  sixth  of 
£8000,  which  Mr  Bogle's  younger  children  are  to  lay  ottt  for  se- 
curity of  their  mother's  jointure,  and  also  an  additional  £50  hy 
the  contract  of  marriage." 

In  1825,  Archibald  Bogle  made  his  election  to  give 
the  younger  children  £10,000,  and  the  option  was 
communicated  by  the  trustees  to  the  younger  children, 
and  the  husbands  of  those  who  were  married,  on  22d 
February  1825.  This  letter  stated  that  Archibald 
Bogle 

"  is  now  willing,  according  to  the  settlement  of  his  father,  to 
give  £10,000  to  each  of  bis  brothers  and  sisters,  and  also  their 
shares  of  that  portion  which  would  have  come  to  his  sister 
Agnes,  had  she  survived,  with  interest  at  the  rate  of  five  per 
cent,  from  the  date  of  Mr  Bogle's  death,  less  the  various  bur- 
thens attached  to  these  portions,  as  specified  in  his  deed  of  set- 
tlement. But  as  the  necessary  annual  expense  at  Gilmorehill 
is  very  considerable,  amounting  to  at  least  £500  (besides  rent), 
and  as  that  property  will  not  probably  find  a  purchaser  readily, 
he  conceives  it  fair,  that  he  should  be  relieved  of  some  part  of 
that  expense,  and  proposes  to  contribute  one-half  of  the  amount 
or  £250,  if  his  brothers  and  sisters  will  consent  to  contribute 
the  other  half,  being  £50  each  yearly,  say  for  five  years  from 
May  next." 

The  proposal  was  acceded  to  by  the  younger  chil- 
dren ;  but,  in  consequence  of  an  idea  entertained  by 
the  trustees,  that  the  previous  proposal  might  be  sub- 
ject to  doubt,  they  again  wrote  as  follows,  2d  March 
1825: 

"  We  have  received  your  favour  of  28th  uldmo,  with  the 
signatures  of  Mrs  Scott  and  Miss  Bogle  attached,  in  reply  to 
our  communication  of  22d  idem.  On  reperusing  our  letter, 
together  with  your  answer,  we  are  afiraid  that  it  was  not  suffi- 
ciently explicit  as  to  the  offer  therein  made  by  Mr  A.  Bogle^ 
and  that  some  misunderstanding  may  exist  as  to  the  period  of 
your  contributing  towards  the  annual  expense  of  Gilmorehill, 
which  it  is  now  our  wish  to  correct.  The  meaning  of  his  ofier 
was,  '  that  he  would  engage  to  give  the  full  amount  of  the  sums 
bequeathed  by  his  father  to  his  brothers  and  sisters,  with  five 
per  cent,  interest,  in  terms  of  Mr  Bogle's  will,  together  with 
their  share  of  his  sister  Agnes's  proportion,  on  condition  that 
they  would  agree  to  give  £50  each  annually  towards  the  expense 
of  Gilmorehill  from  May  1821 ;  but  that  some  limit  might  be 
fixed  to  this  annual  contribution,  he  proposed  that  it  should  con- 
tinue for  five  years  from  May  next  1625.'  If  this  is  your  under- 
standing of  the  purport  of  our  letter  of  22d  ultimo,  we  shall  be 
obliged  by  your  confirming  it,  by  inserting  the  above  clause. 
We  remain,"  &c. 

The  younger  children  again,  on  10th  March  follow- 
ing, signified  their  acquiescence  in  the  proposal. 

The  widow  died  in  1833,  leaving  a  settlement  in  re- 
gard to  the  £6000,  as  to  which  her  husband  had  con- 
ferred on  her  a  power  of  disposal.  One-half  she  con- 
veyed to  Archibald  Bogle,  and  the  rest  she  divided, 
according  to  certain  proportions,  among  the  surviving 
younger  children.  The  question  then  arose,  whether 
the  younger  children  were  bound  to  contribute  any 
portion  of  the  £3000  left  to  them  by  their  mother. 
The  pursuer  raised  this  action,  to  have  it  declared  that 
the  portions  of  £10,000  of  the  younger  children  were 
only  due  on  a  rateable  deduction  of  the  sum  of  £3000. 
The  defenders,  the  younger  children,  resisted  this  de- 
mand, contending  principally,  from  special  circum- 
stances arising  out  of  the  management  of  the  affairs, 
and  the  above  proposal  of  the  eldest  son  to  pay  £10,000, 
that  they  were  entitled  to  these  provisions  undiminished 
by  any  deduction  whatever.  The  circumstances  were 
generally  the  following : 


DifiBculties  had  occurred  in  r^ard  to  the  meaning  of 
the  various  deeds  regulating  the  succession, — ^in  parti- 
cular, in  regard  to  a  plea  set  up  by  Mr  Soott,  son-in- 
law  of  the  testator,  viz.,  that,  in  terms  of  his  marriage- 
contract,  to  which  the  truster  was  a  party,  it  was  not 
intended  that  his  daughter  should  be  subject  to  any  of 
the  burdens  contained  in  the  second  codicil.  A  me- 
morial was  accordingly  prepared  by  the  trustees,  and 
submitted,  in  October  1821,  to  counsel  (Mr  Clerk) 
for  opinion ;  but  no  query  was  therein  put  to  coun- 
sel in  regard  to  the  point,  whether  the  younger  cliil- 
dren  were  to  be  burdened  with  any  part  of  the  £6000 
of  which  the  widow  was  to  have  the  disposal,  although 
it  appeared  that  the  trustees  had  at  one  time  enter- 
tained a  doubt,  and  embodied  it  in  writing  for  con- 
sideration, viz.,  whether  the  children  were  to  contri- 
bute any  part  of  the  £6000,  and  so  reduce  their 
portions  below  £10,000.  In  1825  and  1829,  two  of 
the  daughters  were  married;  and  it  appeared  that  a 
statement  was  introduced  in  their  marriage-contracts, 
to  which  the  trustees  were  parties,  or  were  cogni- 
sant, which  indicated  that  the  portions  of  these  ladies 
were  to  amount  to  £10,000 ;  but  the  deeds  contained 
no  clauses  which  burdened  them  with  the  fee  of  any 
portion  of  the  £6000  of  which  the  mother  might  dispose. 
And  it  was  alleged  by  the  defenders,  that  as  the  ques- 
tion was  stirred  at  the  time  of  the  memorial  to  Mr 
Clerk,  and  as  no  query  had  been  put  to  him  abont  the 
claim  now  urged,  viz.,  that  the  younger  children  were 
to  contribute  part  of  the  £6000,  the  pursuer  must  be 
held  to  have  relinquished  any  such  claim,  supposing  it 
ever  to  have  existed ;  and  this  more  particularly  after 
the  terms  of  the  agreement  of  1825,  by  which  he  ex- 
pressly agreed  to  give  each  of  the  younger  children 
£10,000  as  their  provisions.  It  was  further  pleaded, 
that  he  was  barred  personally  from  making  the  claim, 
by  the  terms  of  the  correspondence  which  had  passed 
between  the  parties,  the  contents  of  part  of  which  is 
above  quoted.  It  was  likewise  averred,  that  after  the 
proposal  of  Archibald  to  give  the  £10,000  to  each  of 
his  brothers  and  sisters,  a  system  of  accounts  had 
been  kept  of  the  trust-management,  which  gave  com* 
plete  effect  to  the  proposal,  and  credited  them  each 
with  £10,000,  but  they  were  not  therein  debited  with 
any  part  of  the  £6000. 

Answei'ed — That  the  appointment  by  the  truster 
in  regard  to  the  £6000,  of  which  Mrs  Bogle  had  the 
disposal,  was  clear,  and  admitted  of  no  donbt,  and, 
therefore  there  was  no  room  for  construction :  That 
though  the  trustees  might,  at  the  time  of  the  memo- 
rial, have  entertained  a  doubt  on  the  point  now  at 
issue,  it  did  not  follow  that-the  pursuer  considered  it 
in  the  same  light ;  and  it  was  plain,  that  as  no  qaery  was 
put  to  counsel,  the  trustees  had  at  the  time  relieved 
themselves  of  that  doubt ;  that  as  to  the  marriage-con- 
tract in  1825  and  1829,  Mrs  Bogle  was  then  alive,  and 
it  was  not  then  known  whether  she  was  to  di^Kwe  <^ 
the  £6000,  or  any  part  of  it,  so  as  to  raise  any  ques- 
tion in  regard  to  that  sum ;  besides,  the  marriage-con- 
tract in  1 825  expressly  stated,  that  the  provisions  due 
to  the  contracting  party  was  under  burden  of  the 
mother's  jointure,  "  and  all  the  other  burdena  to  which 
the  provisions  made  by  the  said  Robert  Bogle  (the 
truster)  in  favour  of  the  said  Elizabeth  Bogle  (one  of 
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his  daughters)  are  now  liable."  The  marriage- con- 
tract of  1829  contained  similar  reference  to  the  condi- 
tions expressed  in  the  truster's  settlements :  That  the 
proposal  which  was  acceded  to  gave  each  of  the 
younger  children  £10,000,  did  not  specify  that  the 
younger  children  were,  by  getting  that  sum,  to  be  freed 
of  the  conditions  clearly  imposed  by  the  truster,  inter 
alioy  in  regard  to  the  £6000 ;  and,  lastly,  that  what- 
ever accounts  had  been  made  up,  or  whatever  corre- 
spondence had  passed,  could  not  be  viewed  as  pre- 
chiding  the  pursuer  from  now  entering  into  a  question 
which  only  emerged  on  the  mother's  death,  leaving  a 
settlement  disposing  of  the  £6000. 

"  lOM  March  1838 The  Lord  Ordinary  having  heard  par- 
ties' procurators,  and  considered  the  whole  process  and  produc- 
tions, Finds,  that  by  the  terms  of  the  settlements  of  the  late 
Robert  Bogle.of  Oilmorehill,  as  construed  by  the  pnrsuer  and 
defenders,  and  as  carried  into  effect  in  several  important  trans- 
actions to  which  the  pnrsuer  was  a  party,  the  defenders,  the 
younger  children  of  the  said  Robert  Bogle,  were  burdened  only 
with  a  certain  portion  of  the  annuity  payable  to  Margaret  Bogle, 
the  widow  of  the  said  Robert  Bogle,  and  were  not  bound  to  con- 
tribute  any  part  of  the  sum  of  £6000,  which,  by  the  said  settle- 
ments, the  widow  was  empowered  to  dispose  of;  therefore  as- 
soilzies the  defenders  from  the  conclusions  of  the  action  of  de- 
clarator, and  decerns :  Finds  the  pursuer  liable  in  expenses,  and 
allows  an  account  thereof  to  be  given  in,  and  to  be  taxed  by  the 
auditor. 

"  iVb^e.— By  the  trust-disposition  of  the  22d  of  May  1812, 
and  the  first  codicil  of  the  1st  of  November  1814,  a  sum  of 
jC  16,000  was  to  be  invested  in  heritable  security  in  favour  of 
the  truster's  widow  in  liferent,  she  being  also  empowered  to 
convey  the  fee  of  *  £6000  of  the  said  sum'  to  such  of  the 
truster's  children  or  their  descendants  as  she  should  name  by 
will ;  and  the  bulk  of  the  fortune  was  to  be  divided  among  the 
pursuer,  and  his  brothers  and  sisters,  in  certain  proportions,  con- 
ditional on  certain  events,  and  with  certain  options  to  the  pur- 
suer, forming  on  the  whole  an  arrangement  of  the  testator's  af- 
fairs somewhat  complicated,  but  sufficiently  intelligiUe.  It  was 
expressly  provided  that  the  share  of  each  of  the  younger  chil- 
dren should  not  exceed  £10,000 ;  so  that  the  pursuer  was  al- 
ways enabled,  on  the  payment  of  that  sum  to  each  of  his 
brothers  and  sisters,  to  take  possession  of  the  whole  of  the  resi- 
due. 

"  So  stood  the  settlements  until  the  11th  of  February  1818, 
when  the  testator  added  a  codicil  in  his  own  handwriting  in  the 
following  terms:  '  It  is  my  will  and  desire  that  the  £16,000 
directed  to  be  lent  out  and  liferentedby  my  wife,  one-half  of  the 
sum  shall  be  taken  from  my  eldest  son's  proportion  of  my  estate, 
and  the  other  half  in  equal  proportions  from  my  younger  children's 
shares.' 

"  The  testator  died  in  1821,  and  in  March  1825,  after  much 
negotiation,  an  agreement  was  entered  into  by  the  various  par- 
ties interested,  by  which  the  pursuer,  on  his  making  payment  of 
the  portions  of  £10,000  to  each  of  the  younger  children,  took 
the  estates,  stipulating  in  addition  for  certain  annual  payments 
from  them,  to  keep  up  the  place  of  Oilmorehill  during  a  certain 
number  of  years. 

"  The  widow  died  in  1833,  having  executed  the  power  of  be- 
queathing the  sum  of  £6000.  In  these  circumstances,  the 
question  arises.  Whether,  under  the  codicil  of  the  1 1th  February 
1818,  the  younger  children  were  bound  to  contribute  not  only 
the  half  of  the  annuity  payable  to  the  widow  dnring  her  life- 
time, but  the  half  of  the  £6000  bequeathed  by  her  ?  The 
question  is,  of  course,  one  of  intentioji ;  but  here,  as  in  many 
other  cases  of  the  kind,  it  may  well  be  doubted,  whether  the 
testator,  adding  a  codicil  of  his  own  composition,  and  probably 
without  any  very  rigorous  examination  of  the  complicated  settle- 
ments which  it  was  to  affect,  had  any  very  definite  intention 
in  regard  to  many  of  the  contingencies  which  might  arise. 
"  Had  the  matter  rested  merely  on  the  words  of  the  codicil, 


the  Lord  Ordinary  would  have  been  inclined  to  adopt  the  con- 
struction maintained  by  the  pursuer,  as  by  the  original  settle- 
ment, the  £16,000  was  to  be  invested  in  heritable  security  for 
the  widow's  liferent,  and  she  was  empowered  to  bequeath 
£6000of  the  said  £16,000;  and  as  the  codicil  appointed  the 
£16,000  '  to  be  lent  out  and  liferented  by  my  wife,'  to  be  made 
up,  one-half  by  the  eldest  son,  and  the  other  by  the  younger 
children,  the  literal  and  most  obvious  construction  would  seem 
to  be,  that  the  £6000  disposable  by  the  widow  was  to  be  con- 
tributed in  the  same  way,  being  part  of  the  £16,000  described 
in  the  original  settlement  and  the  codicil. 

'*  But  there  is  another  construction  possible.  The  codicil  is 
not  accurately,  nor  even  grammatically  expressed.  The  word 
Uferented  may  be  read  as  not  merely  descriptive,  but  as  taxative, 
and  the  codicil  may  be  read  as  meaning,  that  it  was  the  sum  of 
£16,000,  only  in  so  far  as  it  was  to  be  liferented,  that  was  to  be 
contributed  by  the  younger  children,  leaving  the  capital  sum  of 
£6000  disposable  by  the  widow  to  fiill  as  a  burden  on  the  resi- 
due ;  and  the  Lord  Ordinary  is  of  opinion,  that  whatever  may 
be  the  intrinsic  merits  of  this  construction,  it  was  that  which 
was  adopted  and  acted  upon  by  all  parties,  in  various  important 
transactions,  of  which  the  settlements  formed  the  basis. 

'*  In  the  letter  of  the  pursuer  to  Mr  Scott  his  brother-in-law, 
of  the  1st  April  1821,  very  soon  after  his  father's  death,  inform- 
ing him  of  the  amount  of  the  children's  provisions,  the  only 
burden  on  the  children's  provisions  of  £10,000,  is  said  to  be 
'  the  payment  of  the  interest  on  £1333.  6.  8.,  or  the  one-sixth 
of  £8000  which  Mr  Bogle's  younger  children  are  to  lay  out  for 
security  of  their  mother's  jointure,'  and  also  an  additional  £50 
by  the  contract  of  marriage ;'  and  the  same  account  is  uniformly 
given  in  all  the  subsequent  communications  respecting  the  amount 
of  the  children's  provisions,  and  the  burdens  imposed  on  them. 
And  this  could  not  arise  from  ignorance  of  the  possibility  of  the 
different  construction  of  the  codicil ;  for  in  Mr  Donald's  letter 
of  the  12th  of  April  to  the  trustees,  of  which  the  pursuer,  after 
his  acceptance  as  trustee  in  November  1821,  could  not  be 
ignorant,  the  doubt  is  distinctly  brought  under  the  notice  of  the 
trustees.  Yet,  in  all  the  subsequent  communications  and  pro- 
ceedings respecting  the  amount  of  the  younger  children's  provi- 
sions, particularly  the  letters  of  Mr  Scott  to  Mr  H.  Bogle  of 
9th  July  1821 ;  the  case  laid  before  Mr  Clerk  for  opinion ;  the 
opinion,  and  the  letter  communicating  that  opinion  to  Mr  Scott, 
the  only  burdens  alluded  to  as  imposed  by  the  settlement  on 
each  of  the  younger  children  are  the  additional  annuity  of  £50, 
and  the  interest  of  £1333.  6.  8. 

'*  The  same  interpretation  is,  in  the  Lord  Ordinary's  optu:on, 
to  be  put  on  the  correspondence  which  terminated  in  the  agree- 
ment of  March  1825.  In  the  letter  of  Messrs  M.  Scott  and 
H.  Bogle,  junior,  to  the  pursuer,  of  the  28th  May  1824,  they 
clearly  express  their  conviction  that  the  only  burden  on  the 
younger  children  is  the  proportion  of  interest  due  to  the  widow 
from  the  liferented  sum.  MThen,  therefore,  the  transaction  was 
completed  in  March  1825,  on  conditions  highly  favourable  to 
the  pursuer,  he  having  stipulated  for,  and  got  from  the  defen- 
ders what  was  certainly  not  allowed  him  by  the  settlement,  viz., 
an  annual  payment  of  £250  for  five  years,  to  keep  up  the  place 
of  Oilmorehill,  it  appears  to  the  Lord  Ordinary,  that  by  the 
term  *  the  burdens  attached  to  these  portions,  as  specified  in  the 
deed  of  settlement,'  being  the  expressions  used  in  the  trustees* 
letter  of  the  22d  February  1825,  containing  the  offer  which  was 
ultinmtely  accepted  of,  must  be  meant  thote  burdens,  and  no 
more,  which  appear  from  all  the  previous  communications  be- 
tween the  parties  to  be  the  only  burdens  which  were  contem- 
plated by  the  pursuer  and  the  trustees  as  authorised  by  the 
settlement. 

**  This  view  is  confirmed  by  the  form  of  the  accounts  ren- 
dered by  the  trustees,  which  are  inconsistent  with  any  such  pre- 
tension as  that  advanced  now  by  the  pursuer.  And  the  matter 
is  made  still  clearer  by  the  contracts  of  marriage  of  Mr  Camp- 
bell and  Mr  Robertson,  2d  June  1825,  and  24th  February  1829, 
to  the  first  of  which  the  pursuer  and  the  other  trustees  were 
parties,  and  in  the  latter  of  which  the  pursuer  was  named  one 
of  the  persons  at  whose  instance  execution  was  to  pass  for 
implement  of  the  provisions  therein  contained. 
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*'  In  both  of  those  deeds  the  whole  capital  sum  of  the  provi- 
sions is  actually  disposed  of,  a  certain  part  being  made  over  to 
the  husband,  and  the  greater  part  vested  in  trust  for  the  benefit 
of  the  wife  in  liferent,  and  the  children  of  the  nnarriage  in  fee, — 
the  only  burden  contemplated  or  expressed,  being  the  burden  of 
the  annual  payment  to  the  widow,  Mrs  Margaret  Bogle,  of  the 
annuity  or  liferent  of  the  capital  sum  held  in  trust  for  the  chil- 
dren of  the  marriage. 

"  In  these  circumstances,  the  Lord  Ordinary  holds  that  the 
parties,  including  the  pursuer,  have  construed  the  codicil  in  a 
particular  way  inconsistent  with  his  present  summons,  and  that, 
after  making  the  deed  so  construed  the  foundation  of  many  im- 
portant and  onerous  transactions,  the  pursuer  cannot  be  |)er- 
mitted  now  to  maintain  a  different  construction,  of  which  it  ap- 
pears he  was  aware,  while  he  allowed  the  other  parties  to 
transact,  evidently  in  ignorance  of  any  such  construction  being 
admissible.'* 

The  pursuer  reclaimed.     At  advising, 

Lord  GilUes The  meaning  of  these  writings  is  perfectly 

clear,  so  I  apprehend  all  room  for  construction  is  out  of  the 
question.  Construction  cannot  take  place  when  the  words  are 
clear. 

Lord  President I  agree  with  Lord  Gillies  that  the  deeds 

are  quite  explicit. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  If  the  settle- 
ment be  clear,  and  there  is  nothing  in  the  subsequent  deeds  to 
render  the  settlement  doubtful,  which  is  the  case  here,  we  can- 
not enter  into  construction.  I  do  not  thiqk  even  that  there 
has  been  any  such  acting  as  to  bar  this  party  from  now  found- 
ing on  the  settlement ;  for  we  have  here  no  evidence  of  any  se- 
parate understanding  as  to  this  point  which  can  raise  a  personal 
objection. 

Lord  Corehoute I  certainly  am  of  the  same  opinion.    Two 

questions  have  been  raised  here :  the  one  as  to  the  construction 
of  the  deed ;  the  other,  that  assuming  the  meaning  to  be  as 
contended  for  by  the  pursuer,  is  he  barred  from  the  benefit  of 
it  ?  As  to  the  meaning  of  the  deed,  it  is  as  clear  as  the  English 
language  can  make  it.     To  attempt  to  alter  this  plain  meaning 
by  construction,  is  quite  out  of  the  question  ;  and,  as  Lord  Gil- 
lies says  in  regard  to  construction,  there  is  no  room  for  it  where 
the  words  are  clear.     Again,  as  to  the  plea  of  personal  objec- 
tion, I  see  nothing  in  it.     It  was  said  that  the  pursuer's  mean- 
ing of  the  deed  would  prejudice  the  marriage-contract  of  Mrs 
Scott.     I  do  not  know  how  that  can  be  made  out.     Then  as 
to  the  expressions  in  the  correspondence,  so  much  founded  on, 
it  has  not  been  attended  to,  that  in  all  of  the  letters  the  bur- 
dens in  the  settlement  are  kept  in  view,  and  it  is  said  that 
they  are  to  be  taken  into  consideration ;  and  it  was  also  said, 
that  it  would  be  impossible  to  explicate  the  marriage-contracts 
of  two  of  the  family.     That  may  be  very  true,  but  it  has  no- 
thing to  do  with  the  question.     If  there  be  any  defalcation, 
the  parties  must  settle  it  themselves ;  but  that  cannot  affect 
the  question  raised.     It  was  also  said,  that  in  the  memorial 
submitted  to  Mr  John  Clerk  for  his  opinion,  no  quer^  was  put 
to  him  about  this  matter.     It  is  very  obvious  that  this  was  not 
done,  because  it  was  considered  to  be  too  clear  to  require  ad- 
vice.    I  know,  if  I  had  been  the  agent,  I  never  should  have 
thought  of  asking  counsel's  opinion  about  it.     An  insinuation 
of  fraud  was  made  against  the  agent  in  his  conduct  of  the 
affair,  but  that  appears  to  have  been  given  up ;  but  it  is  quite 
clear  no  blame  whatever  can  attach  to  him.     Then,  as  I  see 
that  nothing  has  occurred  since  the  death  of  the  truster  which 
can  bar  this  party  from  benefiting  by  the  clear  meaning  of  the 
settlement,  I  think  this  interlocutor  must  be  altered  ;  and  I 
must  say  that  I  never  gave  any  opinion  with  more  confidence 
than  the  one  I  have  now  expressed. 
Lord  President  concurred. 

The  Court  accordingly 

"  Alter  the  interlocutor  reclaimed  against,  and  find,  decern  and 
declare,  in  terms  of  the  conclusions  of  the  summons  of  declara- 
tor :  Farther,  dismiss  the  process  of  multiplepoinding,  but  find 
no  expenses  due  to  either  party,  and  decern." 


Lord  Ordinary,  Fullerton Act,  D.  M'NeiU,  Penney  ;  John 

Court,  S.S.C.,  Agent Alt,  Dean  of  Faculty  (Hope),  G.  G. 

Bell,  Inglis;  James  Robertson,  W.S.,  Agent — N.,  CUrL^ 
[G  D.F.  I 


10^  July  1836. 

First  Division (G.D.F.) 

No.  271. — The  Honoubable  Mr8  Maria  Hay  Mac- 
kenzie and  Captain  Hugh  Mun&o,  Suspenders, 
V.  Archibald  Horne,  Judicial  Factor  on  ike 
Estate  of  Cromarty^  Colin  Mackenzie  ofNetchaUy 
and  Others,  Respondents. 

Fishing— Salmon-Fishing  Statutes,  1424,  c  12 ;  1427,  c.  6 ; 
1469,  c.  88;  1477,  c  78;  1488.  c  16;  1489.  c  15;  1563,  c 
68;  1579,  c.  89;  1581.  c.8;  1685, c. 20;  1696, c35;  1696, 
c.  8  ;  1705,  c.  12 — In  a  question  sent  to  a  jmy,  wkeiher  cer- 
tain parties  had  wrongful^  fished  for  salmon  bg  atake-mtU 
in  places  prohibited  bg  Statute,  ex  adverso  of  their  resptetrtt 
estates,  in  the  Cromarty  firth,  the  presiding  Jmdge^  in  stating 
the  law  to  the  jury,  ruled  that  stake-nets  placed  in  a  river,  or 
in  a  firth  or  estuary,  if  a  continuation  of  the  river  and  not  a 
arm  of  the  sea,  were  illegal;  and  m  spooking  in  regard  to  am 
estuary,  his  Lordship  held  that  in  such  a  question,  among  other 
tests  to  which  he  also  aUuded,  "the  thing  to  be  looked  to,  is 
the  fact  of  the  absence  or  of  the  prevalence  of  tke  fresk 
water,  though  strong^  impregnated  with  salt:  now,  where  tUt 
fresh  water  prevails,  though  in  the  estuary,  tkese  strwctmrtt 
are  illegal;    ^xnd  his  Lordship  left  it  for  the  jury  to  say,  wAe- 
ther,  in  the  eireumstances  proved  to  them,  the  space  on  wkick 
the  stake-nets  complained  of  were  placed,  was  wttkim  tke  estmern 
or  sea — Held,  after  a  hearing  in  presence  and  t^nnions  of  tki 
consulted  Judges,  that  the  charge  was  well  founded,  and  ac- 
cordingly a  bill  of  exceptions  disallowed,  wkick  excepted  to  th 
charge  in  so  far  as  it  did  not  direct  the  jury  that  the  statute 
prohibitions  could  not   extend  lower  down   than   the  p^^ 
where  the  fresh  water  of  the  river  joined  tke  salt  water  of  tkt 
sea  at  louh-ebb  tide> 
Proof— Parole— Refreshing  Memory — In  a  jury  trial  as  to  tke  ^ 
legality  of  fishing  salmon  by  stake-nets  in  a  situation  alleged  ^ 
be  protected  by  Statute,  a  witness  was  adduced  for  tke  pvrour, 
who  had  made  a  scientific  survey  of  tkefirtk,  estuary,  or  bastn  is 
which  the  engines  were  placed,    ^om  tke  notes  wkick  the  uk- 
ness  took  at  the  time,  he,  at  the  distance  of  some  months,  prt- 
pared  a  report  on  the  survey  for  the  pursuers,  on  whose  oerao^ 
he  had  been  employed.     The  report  stated  averages,  deptkf, 
velocities  of  currents,  analysis  of  water,  discharges  and  dep&s^* 
of  streams,  and  a  variety  of  opinions  and  calaUatioms,     kag 
the  result  of  the  personal  experiments  of  tke  witness  mke»  m 
the  survey.     The  witness  had  his  original  notes  witk  kin  a 
the  trial,  but  in  giving  his  evidence,  he  referred  to  tke  r^crt 
which  had  now  been  printed,  and  also  to  certain  jottorn  ^' 
calculations  he  had  made  on  the  margin  of  tke  report  s5^- 
quent  to  the  printing.     In  a  bill  of  exceptions^  exeepttmg  t'sa 
it  was  incompetent  for  the  witness  to  give  his  eoidemee  m  tkt 

way Held,  that  as  the  defender  had  not  attempted  to  disfft- 

dit  the  witness  by  calling  for  his  original  notes  at  tke  trial,  »i 
testing  him  on  a  reference  to  them,  the  presumption  now  rt*. 
that  the  printed  report  was  a  faithful  transcript  of  tke  or^i^ 
notes:  and,  besides,  as  the  question  had  not  been  prepr^ 
raised  to  the  presiding  Judge,  viz.,  that  the  ufitness  co^  sx 
refresh  his  memory  by  reference  to  notes  not  made  at  tke  tim. 
and  where  a  reference  to  recollection  was  alone  eompeie^t^ 
Held  that  the  defender  was  now  precluded  from  entaing  t^^ 
that  question. 

The  town  of  Dingwall  is  situated  near  the  top  ^^ 
the  western  extremity  of  the  basin  commonly  knovs 
by  the  name  of  the  Cromarty  Firth.  The  rirer  Conor. 
which  emanates  from  the  Ross-shire  hills^  flows  through 
a  large  tract  of  country,  and  enlarged  by  several  tn- 
butaries,  enters  the  basin  near  the  toirn  of  Ding«nil 
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The  length  of  this  basin,  which,  except  at  its  outlet,  is 
comparatively  iand-locked,  is  about  twenty- one  miles, 
calculating  from  the  bridge  of  Cbnon,  which  crosses 
that  stream  two  miles  above  the  town,  to  the  Suters  of 
Cromarty, — two  rocky  promontories  which,  contract- 
ing the  channel  to  about  four  thousand  feet,  define  the 
eastern  limit  of  the  basio  from  the  Moray  Firth.  The 
breadth  at  high  water  varies  from  one  to  two,  three,  and 
four  miles.  At  Allness,  being  about  ten  and  a  half  miles 
below  Conon  bridge,  it  is  two  miles  broad ;  at  Balin- 
traad,  three  miles ;  and  it  attains  its  greatest  breadth 
at  Barbara  village,  farther  to  the  east,  where  it  is  four 
miles.  At  the  Suters,  it  is  reduced  to  four  thousand 
four  hundred  feet.  The  superficial  area,  within  high 
water-mark,  from  the  bridge  to  the  Suters,  is  thirty- 
four  and  a  half  square  miles. 

On  the  recess  of  the  tide,  extensive  tracts  of  sandy 
beach  are  left  dry  on  both  margins  of  the  basin,  prin- 
cipally towards  the  top  of  the  basin,  along  the  north 
and  south  shores,  as  far  as  Invergorden  Ferry,  and  at 
Udale  Bay  and  the  Bay  of  Nigg.  The  superficial 
area  at  low  water  is  then  about  seventeen  square  miles, 
and  the  average  breadth  of  the  channel  from  the  bridge 
to  the  Suters,  is  at  that  time  reduced  to  about  three- 
quarters  of  a  mile.  On  the  coasts  of  the  basin  opposite 
their  respective  properties,  it  was  alleged  that  Sir  Hugh 
Munro  of  Fowlis,  the  Trustees  of  Mr  Mackenzie  of 
Mount  Gerald,  Hugh  A.  J.  Munro  of  Novar,  Alexander 
Eraser  of  Inch  Coulter,  Robert  Bruce  ^neas  M^Leod 
of  CadboU,  (Archibald  Home)  the  judicial  factor  on  the 
estate  of  Cromarty,  George  Munro  of  Poyntzfield,  C. 
Mackenzie  of  Newhall  and  trustee,  Duncan  George 
Forbes  of  CuUoden,  Sir  J.  Mackenzie  of  Rosehaugh, 
Hugh  Rose  of  GlastuUoch,  and  others,  had  erected 
yairs  and  stake- nets  for  the  capture  of  salmon,  and 
that  some  of  them  also  employed  bag-nets  attached  to 
the  stake-nets. 

The  pursuer,  the  Honourable  Mrs  Maria  Hay  Mac- 
kenzie, heritable  proprietrix  of  salmon-fishings  in  the 
river  Conon  (and  the  other  pursuer,  her  tacksman), 
presented  a  bill  of  suspension,  complaining  of  these 
erections  as  destructive  to  their  right  of  salmon-fishings 
in  the  Conon,  and  as  illegal  in  the  situations  in  which 
they  were  placed,  and  therefore  praying  for  interdict 
to  prohibit  the  respondents,  and  their  tacksmen,  from 
using  "  stake-nets,  or  other  engines  of  that  description, 
for  the  purpose  of  catching,  intercepting,  or  killing 
salmon  on  the  sands,  shores,  or  grounds  of  the  Firth 
of  Cromarty. 

The  bill  was  passed  to  try  the  question,  and  a  record 
was  made  up  and  closed  between  the  pursuers  and  the 
following  parties  who  appeared  in  the  action,  viz..  Sir 
Hugh  Munro;  R«  Bruce  iEneas  M'Leod,  possessing 
property  on  the  north  of  the  basin ;  Archibald  Home, 
the  judicial  factor  on  the  Cromarty  estate ;  D.  G.  For- 
bes of  Culloden  and  trustee,  and  Mr  Mackenzie  of 
r^ewhall,  whose  estates  lay  on  the  south  of  the  channel. 
Mrs  Mackenzie  pleaded — (1.)  Stake-nets  and  bag- 
nets  are  illegal  in  every  situation,  except  the  shores  of 
the  ocean,  and  by  the  Statutes  are  particularly  prohi- 
bited in  rivers,  firths,  and  estuaries.  (2.)  Stake-nets, 
ba^-nets,  and  other  machinery  of  that  nature,  within 
rivers,  firths,  and  estuaries,  where  the  sea  ebbs  and 
flows,  are  illegal  in  every  part  of  such  river,  firth,  or 


estuary,  from  its  source  down  to  the  fauces  terrm  at  the 
mouth  of  such  river,  firth,  or  estuary,  both  upon  the 
sands  left  dry  at  low  water,  and  also  in  the  deeper 
water  within  these  bounds.  (3.)  No  grant  of  salmon- 
fishing  by  yairs  in  such  situations  is  legal,  being  incon- 
sistent with  the  enactments  of  the  public  Statutes ;  and 
such  illegal  machinery  cannot  be  successfully  defended 
upon  the  plea  of  custom  or  possession. 

The  respondents  (all  of  whom  had  right  to  salmon- 
fishings,  and  had  exercised  it  immemoriaily,  and  some 
of  them  by  every  sort  of  engine,)  pleaded^— Thixt  the 
situations  in  which  their  stake-nets  were  placed,  were 
not  struck  at  by  any  of  the  salmon -fishing  Statutes ; 
and  that  the  Statutes  enacted  for  the  protection  of  sal- 
mon-fishings were  not  applicable  to,  and  do  not  import 
any  prohibition  of  stake-nets,  or  other  similar  machi- 
nery, erected  in  what  is  properly  a  bay  of  the  sea, 
which  has  not  any  aspect  or  appearance  of  a  river  at 
low  water,  which  has  no  bar  between  it  and  the  sea, 
and  over  the  sands  of  which  the  water  from  the  river 
does  not  flow. 

The  case  being  remitted  to  the  jury  roll,  a  separate 
but  precisely  similar  issue  was  adjusted  between  the 
suspenders  and  the  several  respondents.  It  was  in  the 
following  terms : 

"  Whether  the  defender,  or  his  predecessor  in  office,  has 
wrongfully  fished  for  salmon  in  the  Firth  of  Cromarty,  opposite 
to  the  lands  and  estate  of  Cromarty  and  others,  during  the 
years  1824,  1825,  1826,  1827,  and  1828,  or  during  any  part 
thereof,  by  means  of  stake-nets,  bag-nets,  yairs,  or  other  en- 
gines, placed  in  situations  prohibited  by  Statute  ?*' 

The  case,  which  was  tried  before  Lord  Cockburn 
and  a  common  jury  in  March  1837,  terminated  in  a 
verdict  of  the  jury  finding  for  the  suspenders.  For 
the  proceedings  at  the  trial  see  supra^  Vol.  IX.  p.  409* 
In  the  course  of  the  trial  the  respondents  tendered 
two  exceptions,  the  first  of  which  was  as  follows : 

**  At  this  stage  of  the  examination  of  the  said  George  Bu- 
chanan (a  leading  witness  for  the  suspenders),  the  counsel 
learned  in  the  law  for  the  said  defenders,  did  object  to  the  wit- 
ness having  before  him  a  printed  paper  while  giving  his  testi- 
mony. And  the  witness  being  examined  as  to  the  said  printed 
paper,  deponed.  That  it  was  a  copy  of  a  report  which  he  bad 
made  to  the  pursuers  on  their  employment,  and  on  the  margin 
of  which  he  had  two  days  ago  made  a  few  jottings.  The  wit- 
ness stated  that  he  had  his  original  note-book  with  him,  and 
these  jottings  are  not  in  it,  though  their  materials  are.  He 
could,  with  a  little  time,  repeat  the  calculations  of  which  these 
jottings  consist,  but  he  happened  to  make  them,  with  a  view  to 
his  own  explanations  as  a  witness,  on  the  margin  of  the  printed 
copy.  His  report  is  dated  1st  November  1836.  It  is  made 
from  his  original  notes,  but  is  not  a  literal  transcript  of  them, 
but  in  substance  it  is  the  same.  Whereupon  the  said  counsel 
for  the  defenders  did  object  to  the  said  witness  being  allowed, 
white  giving  his  testimony,  to  have  before  him,  and  refer  to, 
the  said  printed  paper  and  notes  written  thereon,  which  were 
not  made  at  the  time  of  making  the  surveys  or  observations 
with  reference  to  the  Firth  of  Cromarty.  But  the  said  Lord 
Cockburn,  after  looking  at  the  said  printed  paper  and  notes, 
repelled  the  objection;  whereupon  the  said  counsel  for  the 
said  defenders  did  then  and  there  except  to  the  foresaid  judg- 
ment of  the  said  Lord  Cockburn,  and  insisted  that  the  said 
George  Buchanan  ought  not,  in  giving  his  testimony,  to  be 
allowed  to  have  the  said  paper  and  jottings  thereon  before 
him,  or  to  refer  thereto,  and  that  such  testimony,  so  given, 
could  not  be  received  as  legal  and  competent  evidence." 

The  respondents  admitted  that  a  scientific  witness 
stands  in  a  more  favourable  situation  than  an  ordinary 
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witocss,  but  that  this  privilege  only  extended  so  far 
as  matters  of  calculation  or  opinion  were  concerned, 
in  which  respect  he  was  entitled  to  refresh  his  me- 
mory by  looking  at  notes  of  opinion,  or  calculations 
made  at  the  time  of  his  scientific  observations,  or  he 
might  be  allowed  to  refresh  his  memory  by  notes  of 
deductions  made  subsequently  from  his  original  ob- 
servations. As  to  facts,  a  scientific  ivitness  had  no 
privilege,  in  refreshing  his  memory,  difi*erent  from  what 
any  ordinary  witness  possessed.  In  the  present  case, 
the  witness  did  not  answer  from  his  original  note  or 
field  books  as  to  phenomena  or  incidents  which  were 
facts,  such  as  averages,  the  velocity  of  currents,  the 
saltncss  or  freshness  of  the  water,  the  prevalence  of 
salt  or  fpesh  water,  the  discharges  of  the  river,  &c. 
The  field  books  were  the  best  evidence  of  facts ;  but 
he  spoke  from  a  report  of  his  investigations, — a  very 
seconiary  species  of  evidence.  Now,  it  was  not  in 
evidence  how  this  report  was  prepared^  It  was  not 
proved  in  any  way ;  and  no  attempt  was  made  to  prove 
that  the  report  tallied  with  the  original  field  books,  or 
that  the  witness  had  prepared  the  report  as  an  c^)erfu  of 
his  observations ;  nor  had  the  report  been  authenticated 
in  any  way  with  reference  to  the  original  field  books, 
which  were  the  best  evidence.  It  had  not  been  proved 
that  the  report  had  been  compared  with  the  field  books 
or  the  transcribed  manusCfipt,  and,  accordingly,  many 
typographical  and  other  errors  might  exist  in  the  docu- 
ment, which  might  altogether  alter  the  nature  and  com- 
plexion of  the  evidence.  Farther,  the  deposition  of 
the  witness  did  not  relate  exclusively  to  matter  of  opi- 
nion, or  to  calculation  ;  on  the  contrary,  it  related  es- 
sentially to  phenomena^  and  the  statement  of  the 
other  party  wzis,  that  the  report  was  the  elaborate  re- 
sult of  investigations,  **  considered  and  reconsidered,** 
**  modified  and  con*ected"  at  the  distance  of  many  months 
from  the  date  of  observation.  It  was  therefore  plain 
that  it  was  a  document  got  up  to  support  favourite 
views ;  and  supposing  that  it  could  be  regarded  as  a 
competent  form  of  giving  evidence,  it  ought,  like  a 
plan,  a  book  or  a  deed,  to  have  been  produced  in  pro- 
cess eight  days  before  the  trial,  to  give  the  respon- 
dents the  opportunity  of  a  proper  cross-examination. 
It  had,  however,  never  been  communicated  to  the  re- 
spondents, and  to  this  they  had  a  manifest  right,  in 
order  to  test  the  accuracy  of  the  witness  on  his  own 
grounds:  Starkie  on  Evidence,  p.  164.  There  was 
no  precedent  for  admitting  such  a  mode  of  giving  evi- 
dence. The  common  rule  is  against  allowing  a  wit- 
ness to  refresh  his  memory  from  any  note  or  notes, 
except  made  at  the  time :  Murray's  Rep.  II.  pp.  304, 
368  ;  III.  p.  99 ;  V.  pp.  8,  99,  75.    Starkie,  I.  154. 

Answered  for  the  suspenders — The  nature  of  the 
question  required  a  scientific  survey,  in  making  which 
the  field  notes  only  furnished  the  rude  materials  for 
subsequent  collation  and  opinion.  The  result  was 
embodied  in  a  report  made  out  by  the  witness,  and  the 
report  he  had  in  Court  he  swore  was  a  copy.  Now,  the 
objection  stated  in  the  bill  of  exceptions  is,  that  it  was 
incompetent  for  the  witness  to  refresh  his  memory  by 
looking  at  the  results  he  had  so  embodied.  He  gave 
his  evidence  as  to  measurements,  soundings,  analysis 
of  water,  and  calculations  as  to  averages.  These 
were  not  phenomena  or  facts.     They  were  the  results    I 


of  the  personal  experiments  of  the  witness,  which  it 
was  impossible  to  bear  in  recollection.     Besides,  in 
the  abbreviated  form  in  which  the  notes  were  made  in  a 
field  book,  it  could  not  bo  an  eligible  or  proper  mode  of 
giving  evidence  before  a  jury.    The  report  so  made 
was  in  pari  casu  with  nu^s,  which  is  not  an  original 
document,  but  made  up  after  a  great  deal  of  considera- 
tion subsequent  to  the  survey,  by  the  intervention  of 
many  hands  and  many  heads  in  preparing  it     Con- 
sequently a  map,  as  a  scientific  report,  can  be  less 
favourably  viewed  than  this  report,  in  a  qnestion  such 
as  this ;  for  the  witness  stated  that  the  report  was  made 
by  himself, — so  he  gave  his  evidence  from  his  own  ob* 
servations,  and  not  from  the  collective  labours  of  many. 
In  point  of  form,  the  exception  was  erroneous  and  ir- 
relevant    It  ought  to  have  been,  that  the  witness 
could  not  competently  refresh  his  memory  in  regard 
to  matters  as  to  which  it  was  only  lawful  to  speak  from 
recollection  ;  but  the  exception  (and  that  was  the  only 
point  raised  before  the  presiding  Judge,)  was,  that  the 
witness  should  not  refer  at  all  to  the  report,  and  that 
his  evidence  was  accordingly  irrelevant     The  propa 
plea  never  was  raised  at  the  trial ;  and  it  is  only  now 
argued,  that  as  the  presiding  Judge  overruled  the  ob- 
jection as  to  the  competency  of  looking  to  the  report 
at  all,  the  evidence  of  the  witness  was  accordingly  il- 
legal.    The  bill  of  exceptions,  in  this  particular,  was 
not  relevant  to  raise  the  point     To  have  been  rele- 
vant, it  ought  to  have  been  set  forth  that  the  witness 
did  use  and  refer  to  the  report  in  order  to  refresh  his 
memory  upon  matters  in  regard  to  what  he  ought  only 
to  have  referred  to  his  recollection.     The  Judge  hid 
not  ruled,  and  was  not  asked  to  rule,  that  the  witness 
should  not  refresh  himself  except  from  the  fi^d  notes, 
which  he  swears  he  had  in  Court.    If  that  bad  bees 
ruled,  the  question  now  attempted  would  have  heea 
raised,  but  this  was  not  done ;  consequently,  the  bifl 
of  exceptions  was  not  according  to  form,  and  the  point 
could  not  be  raised  extrinsically  by  going  out  of  the 
bill  of  exceptions.     The  objection,  however,  resolved 
into  a  question  as  to  the  proper  mode  of  examining  s^ 
witness ;  but  that  was  not  a  fit  subject  for  a  bill  of 
exceptions,  however  properly  it  might  have  entered 
into  a  motion  for  a  new  trial.     As  to  the  objectian 
that  there  might  be  errors  in  the  report  which  did  not 
exist  in  the  original  copy,  that  was  not  hfffus  ioci,  as 
no  foundation  had  been  laid  for  this  in  the  bill ;  bat. 
moreover,  Buchanan's  evidence  was  corroborated  br 
that  of  Mr  Gunn.    Besides,  no  foundation  had  been  laki 
in  the  bill  for  the  argument,  that  the  report  was  not 
proved  to  be  identical  with  the  report  dirawa  out  by 
the  witness.     He  might  have  been  examined  as  tu 
this,  but  the  respondents  failed  to  do  so,  or  to  ascertain 
in  any  way  from  the  witness  if  it  was  an  authentic 
copy. 

The  charge  of  the  presiding  Judge,  on  which  tbe 
second  exception  was  founded,  proceeded  as  foUov-^ : 

"  Now,  assuming  the  maebines  to  have  been  used*  the  {^^* 
is,  whether  they  were  so  wrongfully?  There  are  msj  es- 
cumstances  which  might  have  made  the  use  of  them  wrof^fal ; 
but  the  only  ground  on  which  they  can  be  held  to  have  beva  m 
under  these  issues,  is,  that  they  were  placed  in  illegal  satisft- 
tions.  Hence  the  full  question  put  to  yoa  is,  whether  sdaua: 
were  wrongfully  fished  by  means  of  these  enginet,  *  placed  i* 
situations  prohibited  by  law.'    It  may  natuially  occur  to  y^. 


1838.] 


IN  THE  COURT  OF  SESSION,  &c. 


567 


as  odd,  that  a  question  so  much  involved  in  law  should  be  put 
to  you.     But  it  was  unavoidable.     Because,  though  a  Court 
may  give  the  legal  rule  which  permits  or  condemns  these  ma- 
chines, according  to  circumstances,  the  determination  of  the 
circumstances,  that  is,  of  the  facts  to  which  the  rule  is  to  be 
applied,  is  the  proper  province  of  a  jury.      I  shall  therefore 
b^n  by  giving  you  as  much  of  the  law  as  is  necessary,  and 
shall  then  leave  you,  with  such  observations  as  may  appear  to 
me  to  be  proper,  to  apply  this  law  to  what  you  shall  think  the 
true  import  of  the  evidence.     I  say  as  much  as  is  necessary : 
for  it  is  not  necessary,  for  the  determination  of  this  particular 
case,  that  I  should  give,  or  attempt  to  give  you,  a  catalogue 
or  a  description  of  all  the  circumstances,  even  of  situation, 
under  which  stake-nets  may  be  lawful,  or  the  reverse.     Many 
of  them  have  no  application  to  this  case;  and  it  is  needless 
to  encumber  ourselves  with  legal  matter  that  is  superfluous. 
Nor  shall  I  trouble  you  by  any  observations  either  on  the  his- 
tory, or  on  the  policy  of  the  law.     These  may  be  useful  to 
lawyers,  by  assisting  them  to  put  the  right  construction  on  dis- 
puted Statutes.    But  they  are  of  little  or  no  use,  after  the  con- 
struction of  these  Statutes  is  fixed, — and  least  of  all  to  juries ; 
who,  without  any  reasoning  on  the  subject,  must  take  the  law 
as  they  receive  it  from  the  Court.     Now,  I  have  to  lay  it  down 
to  you,  in  the  first  place,  that  the  Statutes,  as  explained,  by  de« 
dsions,  make  these  machines  unlawful,  if  they  be  placed  in 
what  is  usually  known  as  a  river  in  the  ordinary  sense  of  this 
word.    You  have  heard  enough  in  this  case  to  let  you  know 
that  science  and  investigation  may  discover  rivers  where  the 
uninformed  eye  cannot  or  does  not  trace  them.     Of  this  case  I 
shall  speak  instantly.     All  I  now  say  is,  that  this  apparatus  is 
prohibited  by  law,  if  it  be  placed  in  a  river.     In  the  second 
place,  there  are  many  rivers  which  only  join  the  ocean  through 
a  firth  or  through  a  long  land-locked  valley,  where  the  fresh 
and  salt  waters  meet.     In  this  situation  it  will  probably  depend 
upon  external  appearances,  whether  ordinary  observers  will  say 
that  the  space  is  occupied  by  the  sea,  or  by  the  river,  or  by 
both.     If  it  shall  be  so  fully  and  distinctly  occupied  by  the 
flowing  fresh  water,  as  that  it  is  really  a  river,  though  the  com- 
mon river  features  may  be  periodically  efiaced  by  the  tide,  it 
comes  under  the  preceding  rule;  that  is,  being  still  a  river, 
these  machines  are  unlawful.     Moreover,  rivers  have  estuaries, 
— that  is,  spaces  intermediate  between  the  strictly  proper  river 
and  the  strictly  proper  sea.     Through  these  partly  fresh  and 
partly  salt  estuaries,  though  its  ordinary  river  features  may  be 
impaired,  or  at  high  tides  even  obliterated,  the  river  still  does 
in  truth  exist  and  operate,  though  its  existence  be  only  con- 
tinued among  sands  and  shaulds  through  which  it  has  to  work 
its  way,  struggling  with  the  tide.     Now,  these  structures  are 
also  unlawful  in  these  estuaries.     Not  that  estuaries  are  spe- 
cially mentioned  by  name  in  the  Statutes,  neither  are  firths. 
But  the  estuary  is  a  part  of  the  river,  and  is  included  under 
this  word.     The  mere  name  is  of  little  importance.     The  thing 
to  be  looked  to  is  the  fact  of  the  absence,  or  of  the  prevalence 
of  the  fresh  water,  though  strongly  impregnated  by  salt.     Now, 
where  this  fresh  water  prevaib,  though  in  the  estuary,  these 
structures  are  illegal ;  and  they  are  not  only  unlawful  (meaning 
always  within  the  ebbing  and  flowing  of  the  tide)  when  placed 
in  the  channel  of  the  estuary  that  is  always  covered  with  water, 
but  they  are  so  also  if  they  be  placed  on  the  sands  which  are 
left  dry  by  the  ebbing  of  the  sea.     In  these  two  situations,  viz., 
in  the  river,  or  in  its  land-locked  estuary,  the  contrivances  are 
illegal.     There  are  two  situations,  of  a  different  description,  in 
-«vhich  they  are  lawful.    For,  in  the  third  place,  some  rivers 
terminate  without  passing  through  any  firth  or  estuary,  and  are 
lost  in  the  open  ocean  almost  so  soon  as  they  touch  the  salt 
-Mrater.     In  this  case,  stake-nets  are  not  prohibited,  if  they  be 
placed  away  from  the  immediate  mouth  of  the  river,  though 
situated  where  the  sea  ebbs  and  flows.     The  ebbing  and  flow- 
ing won't  of  itself  render  them  unlawful,  because  they  may  be 
Avithin  the  sphere  of  this  phenomenon,  and  yet  in  the  pure  and 
undoubted  sea.      In  the  fourth  place,  there  are  examples  in 
Avbich  the  junction  of  the  fresh  water  and  the  salt  does  not  take 
place,  as  in  the  case  last  put,  at  the  edge  of  the  open  ocean,  but 
far  up  in  the  land,  where  the  river  loses  itself  in  arms,  or  in 


bays  of  the  sea.  These  portions  of  the  ocean  become  what  are 
called  arms  of  the  sea,  merely  because  they  happen  to  be  en- 
closed within  ridges,  which  guide  their  waters  into  the  interior. 
But  this  circumstance  does  not  make  these  arms  identical  with 
estuaries.  They  are  the  sea.  And  being  so,  these  machines, 
if  placed  in  or  on  arms  of  the  sea,  as  distinguished  from  the 
estuaries  of  rivers,  are  not  unlawful.  What  shall  be  held  to  be 
an  arm,  and  what  an  estuary,  is  a  question  of  fact  for  you. 
All  I  say  as  to  the  rule  is,  that  if  there  be  an  arm  distinct  from 
an  estuary,  then,  in  that  arm,  or,  in  other  words,  in  that  por- 
tion of  the  sea,  these  fixed  traps  are  not  illegal.  The  substance 
of  these  rules  is  nearly  this,  that  to  make  the  particular  engiues 
with  which  we  are  now  dealing,  unlawful,  it  must  be  proved 
that  they  are  in  a  river,  or  in  its  estuary,  whether  within  the 
channel,  or  on  the  sands  made  dry  by  the  ebbing.  It  is  the  pur- 
suer's business  to  prove  that  they  are  so  placed.  If  he  shall 
fiul,  the  defenders  may  have  nothing  to  do.  But  if,  not  con- 
tent with  reljring  on  the  pursuer's  failure,  the  defenders  choose, 
they  may  show,  and  they  have  tried  to  do  so,  that  their  structures 
are  truly  in  the  sea ;  whether  the  open  sea,  or  on  one  of  its  arms 
or  bays :  and  if  so,  they  are  lawful.  In  short,  a  river  jpes  not 
lose  its  legal  protection,  in  reference  to  salmon-fishing,  merely 
by  being  met  by  the  advancing  tide,  provided  this  be  within 
what  are  called  (though  usually  by  two  Latin  words),  the 
jaws  of  the  land,  and  provided  the  relative  siae  of  the  river, 
and  the  other  circumstances,  shall  satisfy  a  jury,  that,  on  the 
whole,  the  space  is  river,  including  in  this  term  its  estuary. 
And,  on  the  other  hand,  the  sea  does  not  lose  its  privileges 
merely  because  a  river  flows  into  it,  or  flows  through  one  of  its 
arms  or  bays,  where  the  tide  ebbs  and  flows,  provided  the  rela- 
tive smallness  of  the  stream,  and  other  circumstances  shall  sa- 
tisfy a  jury,  that,  on  the  whole,the  space  is  sea  and  not  river, 
or  the  continuation  of  a  river  through  its  estuary." 

The  second  exception  was, 

*'  Whereupon  the  counsel  for  the  said  defenders  did  then  and 
there,  on  behalf  of  the  said  defenders,  except  to  the  aforesaid 
opinion  and  direction  of  the  said  Lord  Cockburn,  and  did  main- 
tain that  the  said  Lord  Cockbufn  ought  not  to  have  directed 
the  jury,  in  point  of  law,  that  the  engines  set  forth  in  the  issues 
were  illegal  if  placed  in  estuaries,  according  to  the  aforesaid  de- 
•  scription  and  definition  of  them.  And  did  also  except  to  the 
said  charge,  in  so  far  as  it  did  not  direct  the  jury  that  the  pro- 
hibitions of  the  Statutes  could  not  extend  lower  down  than  to 
the  point  where  the  fresh  water  of  the  river  joined  the  salt  water 
of  the  sea  at  low-ebb  tide." 

The  suspenders  mamiained — That  if  this  proposi- 
tion were  correct,  the  question  would  resolve  itself 
intO'the  ascertainment  of  a  locality, — a  consideration 
which  was  not  suited  for  a  jury,  but  for  the  opinion  of 
scientific  persons  alone.  It  was  however  clear  from 
the  decision  in  the  Tay  case,  that  this  proposition  had 
been  suggested  there,  and  deliberately  rejected  both  in 
the  Court  of  Session  and  House  of  Lords.  It  was 
admitted  that  stake-nets  were  legal  on  the  coasts  of  the 
ocean,  but  illegal  in  a  river  proper ;  but  the  question 
came  to  be,  if  they  were  legal  on  the  space  between 
the  river  proper  and  the  sea,  and  where  that  space 
commenced?  The  respondents  have  said  that  this 
space  is  capable  of  exact  ascertainment,  and  that  it  is. 
the  point  where,  at  the  lowest  ebb  of  spring  tides,  the 
sea  and  river  always  meet.  The  reverse  of  this  was 
however  maintained  to  have  been  decided  in  the  Tay 
case,  viz.,  that  the  Statutes  did  not  refer  to  such  a  point, 
and  that  the  prohibited  ground  was  there  held  to  com- 
prehend rivers,  and  the  continuations  of  rivers,  estu- 
aries, and  firths,  into  which  rivers  discharge  them- 
selves. The  statement  of  this,  however,  was  alone 
suited  for  a  jury,  as  it  depended  on  a  variety  of  cir- 
cumstances, such  as  the  amount  of  fresh  water  dis- 
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charged  by  the  river — the  existence  of  a  channel  in 
which  the  river  runs — ^the  force  of  the  current  of  the 
fresh  water  of  the  river, — and  whether  it  prevails  over 
the  tidal  influences — ^the  character  and  position  of  the 
fauces  terrm — the  inability  of  proper  sea  fish  to  live  in 
the  waters, — and  a  variety  of  others. 

The  respondents  argued  that  the  Statutes  could  not 
be  held  to  extend  to  estuaries  or  firths,  in  respect  that 
in  none  of  the  Statutes  did  these  terms  occur.     The 
spot  defined  by  the  Statutes  to  be  illegal,  as  fishing 
ground  by  fixed  machinery,  was  that  portion  of  the 
river  ubi  ascefuiit  mare  et  se  retrahiL     Now,  in  the 
Firth  of  Cromarty,  it  was  in  evidence  that  the  line  of 
low-ebb  tide  was  a  little  above  Ardually  Point,  a  place 
far  above  any  of  the  stake-nets  complained  of,  and  that 
the  tide  had  infiuence  to  a  spot  a  little  above  Conon 
bridge.      Here  then   was   the  prohibited  space,   the 
aqucB  ubi  mare  ascendit  et  se  retrahit^  and  which  did 
not  depend  for  its  ascertainment  either,  on  the  pre- 
valence or  absence  of  fresh  water.     The  policy  of  the 
Statute  was  obviously  to  protect  the  spawn  and  brood 
of  the  fish,  and  the  red  or  unspawned  fish ; — that  this 
was  one  of  the  objects  at  least,  is  apparent  from  the 
circumstance,  that  the  Statutes  appointed  official  con- 
servators for  different  districts;  and  it  was  material 
that  the  Statutes  made  no  complaint  that  grown  healthy 
fish  had  been  taken  in  their  passage  from  the  sea,  which 
afibrds  a  strong  illustration  that  the  policy  of  the 
Statutes,  in  repressing  fixed  machinery  in  certain  places, 
was  for  the  protection  of  the  spawn,  and  not  for  the 
benefit  of  any  class  of  individuals.     Had  it  been  the 
case  that  the  interest  of  the  upper  heritors  was  to  be 
secured,  the  Statutes  would  have  provided  for  this  by 
securing  the  uninterrupted  passage  of  the  fish.     It  was 
well  known  that  the  spawn  was  deposited  in  the  beds  ^ 
of  rivers ;  and  it  was  to  prevent  the  destruction  of  the 
fry  that  fixed  machinery  in  rivers  was  prevented,  be* 
cause  such  fixed  machinery  prevented  the  fry  from  de- 
scending to  the  sea,  and  they  were  caught  or  destroyed  in 
quantities  by  such  fixed  machinery,  as  mill-dams,  yairs, 
&C.,  which,  as  they  frequently  stretched  from  bajik  to 
bank,  were  accordingly  prohibited.     It  was  contended 
that  the  Tay  case  did  not  decide  that  the  prohibitions 
extended  to  firths  and  estuaries,  but  that  the  judgment 
which  carried  the  protected  ground  so  far  down  as  the 
Drumly  sands,  rested  entirely  on  specialties.     In  the 
first  place,  there  was  the  specialty  afforded  by  the  Act 
1581,  c.  15.     This  Statute  gave  the  conservatorship  of 
the  Tay  to  the  Sheriffs  of  Perth  and  Forfar,  from  which 
it  was  clear  that  the  Court,  in  the  Tay  case,  inferred 
that  as  these  Sheriffs  had  the  jurisdiction,  the  prohibited 
space  went  as  far  as  the  limits  of  their  respective 
counties :  thus  carrying  the  prohibited  space  far  below 
Dundee.     Another  specialty  arose  out  of  the  circum- 
stance of  the  bar  on  the  Drumly  Sands,  which  was 
founded  on  as  indicating  strongly  that  the  river  ter- 
minated only  at  the  bar.     The  absence  of  yairs  or  fixed 
machinery  in  the  Tay,  indicated  the  understanding  of 
parties,  that  the  ground  was  prohibited  in  that  particu- 
lar river ;  and  there  was  the  important  specialty,  that  in 
the  titles  of  Lord  Gray  and  of  others,  their  properties 
were  described  as  bounded  by  the  water  of  Tay ;  in 
particular,  Lord  Gray  had  a  grant  of  the  barony  of 


Kinlauns,  of  the  hereditary  offi<5e  of  keeper  of  tbe 
water  of  Tay  on  both  sides,  *'  incipien  ab  ista  parte 
hujusmodi  nuncnpat  Drumly  Sands  osqae  ad  suniinj> 
tatem.**  These  specialties  entered  largely  into  the 
argument  and  decision  in  the  Tay  case  in  this  Court 
and  in  the  House  of  Lords ;  and  it  was  clear  from  a 
consideration  of  the  case,  that  the  judgment  altioiaU'ly 
turned  on  these  specialties,  as  indicating  that  tlie  Taj, 
as  far  as  the  Drumly  Sands,  was  prohibited  space. 

The  following  opinion  was  returned  by  the  Lord 
Justice-Clerk,  Lords  Glenlee,  Meadowbank,  Medvp, 
FuUerton,  Jeffrey,  and  Cuninghame : 

"  We  are  of  opinion  that  the  flrtt  ground  of  ejceepcion,  tiMc^ 
iog  the  evidence  of  Mr  Buchanan,  the  engineer,  ciniiot  be  sas- 
tained ;  and  that  the  hill,  bo  £tf  as  rested  oo  thisgrooDd,  lix^ 
therefore  be  disallowed. 

*'  As  to  mere  calculadoot,  or  statements  aimrengn  orfeae- 
ral  results,  we  are  dearly  of  opinion  that  these  nught  with  per- 
feet  propriety  have  been  resid  from,  or  referred  to  hf  tk 
witness,  though  made  out  immediately  before  his  exaodaa^ 
If  not  so  made  out,  indeed,  they  probably  most  hare  hm 
framed  and  reduced  to  writing  while  the  examisatica  was 
going  on,  to  the  great  delay  and  emharrasameiit  of  the  prctcEei- 
ings. 

*'  With  regard  again  to  matters  of  het  and  obaerTalioa^  k  k 
admitted,  th^  the  original  notes  made  at  the  time  might  haic 
been  competently  referred  to;  and  the  witiieaa  awore £stBxt j. 
that  the  report  to  which  he  did  refer,  waa  aaade  up  entirelj  tm 
these  original  notes,  and  though  not  UteraUy,  was  *  ta  siAaun 
the  eame,'  The  defender  did  not  attempt  to  teat  or  discreet 
this  statement  by  calling  for  the  original  noCea,  or  by  any  &rtha 
examination ;  and  the  statement  must  therefore  now  be  takri 
for  true.  The  result  is,  that  he  spoke  from  a  traoscript  of  tb 
or^nal  notes,  made  carefully  by  himself. 

**  As  to  the  separate  objection,  that  the  witness  referred  oeIj 
to  a  printed  copy  of  the  report,  and  not  to  the  ordinal,  tsi 
that  there  miffht  have  been  variances  or  errors  in  priadif  a 
transcribing,  we  are  of  opinion,  that  the  defenders  faaf«  art 
put  themselves  in  a  condition  to  insist  on  this  (rf:gectien,  iosi- 
much  as  they  have  not  sought  to  ascertain  from  the  witness fam 
self,  or  otherwise,  in  what  way  the  accitraey  of  the  eo|^  s»^ 
been  tested.  The  witness  expressly  swears,  that  the  pnet  be- 
fore him  woe  a  copy  of  the  report  prepared  by  him  from  hisorsi- 
nal  field  notes  ;  and  we  are  of  opinion  that  tMa  mnat  navVe 
taken  to  mean  that  it  was  a  correct  copy,  and  that  if  he  had  bee 
farther  interrogated  on  the  subject,  he  would  have  proved  t^ 
by  specifying  the  colladons  or  other  means  by  whidi  its  eocnrt- 
ness  had  been  established.  The  defenders,  we  think,  harr^ 
proposed  no  such  interrogatories,  are  not  now  entitled  to  k*^ 
that,  in  positively  swearing  that  it  was  a  copy,  the  witacn  w 
swearing  to  a  fiict  which  he  had  noaufficient  means  of  kno«i:ig 
or  to  assume  the  existence  of  variances  or  errors,  withoot  pw: 
either  of  their  actual  existence,  or  even  c^ita  beu^  paaathle,  ^ea 
the  way  in  which  the  copy  was  prepared,  that  they  migiit  hsfc 
existed. 

*'  The  report,  it  should  also  be  observed,  was  not  laid  hdcn 
the  jury  as  a  piece  of  documentary  evidence,  in  which  erne  rm 
law  as  to  primary  and  secondary  evidence  might  have  apV^ 
but  waa  merely  referred  to  by  the  witness  to  refresh  his  memi^ 
the  only  proper  evidence  on  the  matters  which  it  might  cma.- 
being  his  own  oral  deposition,  and  nothing*  more. 

'*  As  to  the  argument  in  the  case  for  the  defeadtfs^thst  tk« 
were  at  all  events  entitled  to  see  the  paper  referred  to,  a^ 
to  cross-examine  the  witness  on  its  contents,  it  aeesM  to  si  '* 
be  a  conclusive  answer,  that  it  is  nowhere  stated  in  the  h^  ^ 
exceptions,  that  they  ever  asked  to  see  that  paper,  or  ^nf^ 
to  go  into  such  cross>examinadon  ;  and  the  bill  beii^  necesaR; 
held  to  set  forth  ail  the  facts  oo  which  exceptions  ape  to  be  iwsb^ 
it  is  plainly  incompetent  for  the  Court  now  to  goiatoasj  «o< 
averments,  even  if  their  truth  were  admitted  (as  it  is  here  ^^ 
ttvely  denied)  by  the  opposite  party. 
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"  We  are  therefore  clearly  of  opioion,  that  none  of  the 
grounds  of  exception  as  to  Buchaoan's  testimony  have  heen 
established ;  and  that  the  hill  as  to  these  should  be  dismissed. 

'*  II.  With  regard  to  the  ucond  ground  of  exception,  or  that 
relating  to  the  directions  in  point  of  law  which  the  Judge  ad- 
dressed to  the  jury  on  the  merits  of  the  cause,  there  may,  at 
first  sight,  appear  to  be  a  little  more  difficulty.  But  on  the 
fullest  consideration,  we  hare  come  to  the  opinion,  that  the  de* 
fenders  have  failed  on  this  point  of  the  case  also,  and  that  the 
bill  ought  therefore  to  be  disallowed  ta  toto. 

"  If  we  were  satisfied  indeed,  as  the  defenders  have  contended, 
that  the  true  import  of  the  whole  direction  in  point  of  law  was, 
that  wherever  a  river  terminated  in  an  estuary,  the  omkf  thing  to 
be  looked  to,  in  determining  whether  stake-nets  placed  in  such 
estuary  were  legal  or  illegal,  was,  whether  there  was  a  prepon- 
derance of  salt  or  of  fresh  water  at  the  place,  we  should  certain- 
ly have  had  great  difficulty  in  finding  this  to  be  a  correct  ex- 
position of  the  law.  But  we  think  it  manifest  that  such  is  not 
the  import  of  the  direction,  and  that  it  never  can  he  sapposed 
that  the  jury  took  this  to  be  its  meaning. 

"  In  the  first  place,  there  is  nothing  whatever  in  the  passage 
referred  to,  as  to  the  comparative  prevalence  or  predominance  of 
Milt  or  of  fresh  water  in  a  river  estuary,  affording  the  only 
true  eriterioB  of  the  legality  or  illegality  of  stake -nets  in  such 
a  situation.  What  the  Judge  says,  and  is  to  be  looked  to,  is,  the 
absence  or  prevalemee  of  xYi^fresk  water  only.  We  think  it  quite 
impoesible  to  hold,  that  prevalence  here  means  presence  only, 
especially  when  such  a  substitution  woold  make  the  direction 
more  questionable  than  as  it  standn.  The  word  prevalence,  in 
fact,  is  too  plain  to  admit  of  interpretation  ;  and  the  Judge  told 
the  Court  in  consultation,  that  he  meant  it  in  its  natural  and 
plain  sense,  as  equivalent  to  predominance. 

"  Now,  even  if  we  coold  hold  (as  certainly  we  do  not)  that 
this  single  passage  contained  the  only  direction  in  law  which 
the  Judge  gave  to  the  jury,  and  that  it  could  not  be  qualified  or 
explained  by  what  went  before  or  came  after,  we  are  not  pie- 
pared  to  say  that  it  would  have  been  absolutely  unsound  or  er- 
roneous. It  was  confessedly  applied  only  to  the  case  of  a  river 
terminating  in  an  estuary  intra  fauces  terra,  and  is  supposed 
to  have  been  given  as  a  criterion  for  judging  whether  that  estu- 
ary was  sea  or  river  in  the  sense  of  the  laws  about  saUnon-fish- 
ings.  Now,  if  in  such  an  estuary,  there  is  absolutely  no  sensible 
admixture  of  fresh  water  whatever  when  the  tides  are  ebbing 
and  flowing  (and  it  is  plain  that  this  is  the  only  thing  that 
eould  be  meant  by  the  absence  of  fresh  water),  we  can  scarcely 
conceive  a  more  decided  proof  that  an  estuary  of  such  a  descrip- 
tion could  not  be  considered  as  a  river  in  the  sense  of  the  laws 
referred  to.  On  the  other  hand,  if  during  the  ebbing  and  flow- 
ing of  the  tides,  and  in  the  average  condition  of  the  waters,  the 
fresh  water  actually  predominates,  or  forms  more  than  a  half  of 
the  whole,  it  seems  almost  as  difficult  to  hold  that  such  an  es- 
tuary could  ever  be  regarded  as  the  sea,  or  an  arm  or  branch  of 
the  sea. 

"  But  the  substantial  ground  on  which  we  have  come  to 

think  that  this  exception  must  be  disallowed  is,  that  this  part  of 

the  direction  must  clearly  be  taken  along  with  all  that  relates  to 

the  same  matter  in  the  context;  and  that,  when  so  taken,  it  it 

quite  plain  that  the  absence  or  prevalence  of  the  firesh  water  is 

*K>t  meant  to  be  held  as  the  onljf  thing  to  be  looked  at,  but  only 

2s  a  very  material  circumstance  to  be  attended  to,  along  with 

all  the  other  drcumstanees  from  which  the  jury  were  to  form 

tleir  own  conclusion  as  to  the  question  of  fact.  Whether,  on 

the  whole  matter,  the  estuary  in  question  partook  more  of  the 

character  of  a  riVer  or  of  the  sea  ? 

*'  That  this  is  the  way.  in  which  such  a  direction  is  to  be 
deal  I  with,  can  admit  of  no  doubt  Detached  words  are  not  to 
be  separated  from  the  context,  nor  inaccurate  or  imperfect  ex- 
pressims  caught  at,  to  obscure  or  apparently  contradict  what 
every  me  must  have  seen  to  be  the  dear  meaning  of  the  whole 
when  tiken  together.  There  are  other  instances,  perhaps,  of 
such  expressions  in  the  direction  now  in  question — as  where 
the  Juqk,  after  delcribing  estuaries  merely  as  spaces  inter* 
mediate  Between  the  proper  river  and  the  proper  sea,  and  where 
salt  and  firtsh  water  are  mingled,  says  generally,  and  apparently 


without  limitation,  that  such  engines  as  the  defenders'  *  are  un- 
htuful  in  these  estuaries.' — (p.  27  Bill,  line  19.)  But  though 
this  seems  to  be  absolutely  stated  as  law,  it  is  plain  from  what 
follows,  that  nothing  more  is  meant  than  that  they  mag  be  un- 
lawful in  such  situations.  For  very  soon  after  comes  the  pas- 
sage so  much  relied  on,  where  it  is  said  that  they  are  only  un- 
lawful, though  in  an  estuary,  if  the  fresh  water  prevails  or  pre- 
ponderates, but  not  unla\vful  if  there  are  any  indications  of 
any  fresh  water,  though  in  an  estuary.  The  correction  or  quali- 
fication of  the  inaccurate  expressiou  follows  here  a  little  more 
dosely  after  that  expression,  than  in  the  case  now  in  dispute  : 
But  we  think  it  is  in  the  last  case,  if  possible,  still  more  com- 
plete and  dedsive. 

'*  In  the  first  place,  the  Judge  states  distinctly  in  the  very 
beginning  of  his  exposition  (Bill,  p.  26),  that  the  law  *  permiu 
or  condemns  those  machines  according  to  circumstances ;  and 
that  the  determination  of  these  circumstances  is  the  proper  pro" 
vince  of  the  jury.*  He  then  informs  them,  that  in  a  proper 
river  they  are  clearly  unlawful ;  and  proceeds  to  state  the  effect 
of  their  being  in  an  estuary,  in  the  way  alrrady  referred  to. 
He  then  speaks  to  the  case  of  an  arm  of  the  sea,  which  has 
this  much  in  common  with  an  estuary,  that  it  is  ta^ra  fauces 
terras :  and  distinctly  tells  them  that  what  *  should  be  held  to  be 
an  arm  of  the  sea,  and  not  an  estuary,  is  a  question  of  fact  for 
them.'  But  the  most  important  and  decisive  passage  is  that 
which  closes  the  whole  direction;  and  in  whicn,  professedly 
resuming  the  whole  substance  of  what  had  been  previously  said, 
and  apparently  for  the  Tery  purpose  of  removing  ambiguities,  or 
supplying  defects,  he  again  recurs,  though  in  a  different  form  of 
expression,  to  the  absence  or  prevalence  of  the  fresh  water ; 
but  takes  care,  in  this  final  summing  up,  to  state  twice  over, 
that  it  is  not  the  only  thing  to  be  looked  to,  but  is  always  to  ha 
taken  along  with  the  whole  other  drcumstances  of  the  case. 
The  words  are :  '  In  short,  a  river  does  not  lose  its  legal  pro- 
tection merely  by  being  met  by  the  advancing  tide,  provided 
(Is/,)  that  this  be  within  what  are  called  the  jaws  of  the  land, 
and,  provided  (2</,)  that  the  relative  size  of  the  river,  and  (3<f,} 
the  other  circumstances,  shall  satisfy  a  jury  that  on  the  whole  the 
space  is  river,  including  in  this  term  its  estuary ;  and,  on  the 
other  hand,  the  sea  does  not  lose  its  privileges,  merely  because 
a  river  flows  into  it,  or  flows  through  one  of  its  arms  or  bays, 
where  the  tide  ebbs  and  flows,  provided  (Is/,)  the  relative  snudl- 
ne»s  of  the  stream,  and  (2d,)  the  other  drcumstances,  shsdl  sa- 
tisfy a  jury,  that  on  the  whole  the  space  is  sea,  and  not  river, 
or  the  continuation  of  a  river  through  its  estuary. 

"  After  this,  it  seems  to  us  impossible  to  doubt,  that  when  it 
was  previously  said  that  *  the  thing  to  be  looked  to'  was  the 
absence  or  prevalence  of  fresh  water,  it  was  only  meant,  and 
must  have  been  understood  by  all  who  heard  the  direction  to 
the  end,  that  it  was  '  the  great  or  prindpal  thing,'  but  to  be 
taken  into  view  along  with  all  the  other  circumstances  s  not, 
in  short,  a  legal  or  exclusive  criterion,  but  merely  a  very  im* 
portant  element  in  judging  of  the  complex  question  of  river,  es- 
tuary, or  sea.  It  is  to  be  observed,  that  it  is  not  said,  even  in 
the  previous  passage,  to  be  the  only  thing  to  be  looked  to,  but 
simply  that  it  is  this  thing — a  form  of  expression  quite  common 
for  signifying  the  chief  thing :  as  when  it  b  said,  that  the  thing 
to  be  looked  to  in  a  witness  is  veradty,  or  in  a  lawyer  skill  or 
learning ;  these  expressions  certainly  could  never  be  concdved 
to  imply  that  intelUgence  or  exact  memory  was  of  no  conse- 
quence in  the  former,  or  honour  or  honesty  in  the  other.  If 
the  passage,  therefore,  stood  unexplained  by  any  other,  we 
should  think  that  this  was  its  fair'meaning.  But  when  the  whole 
direction  is  resumed  and  summed  up  in  the  anxious  and  accu* 
rate  words  which  we  have  dted,  we  think  there  is  not  even  a 
pretext  for  saying  that  there  could  be  any  doubt  or  mistake 
about  the  matter. 

**  We  are  also  very  clearly  of  opinion,  that  the  law  as  sug* 
gested  in  the  bill  of  exceptions  is  not  that  which  it  was  the  duty 
of  the  Judge  to  state  to  the  jury,  as  applicable  to  the  case  before 
them." 

Lord  Moncreiff: 

"  I  entirely  concur  in  ihe  first  part  of  the  above  opinion. 
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*'  I  alio  concur  in  the  second  part  of  it,  but  with  the  follow- 
ing explanation.  Taking  the  diarge  as  an  entire  whole,  and 
looking  to  the  sttbttance  and  result  of  it,  I  think  that  it  amounts 
to  this,  that  in  this  question,  the  estuary  of  a  rirer  is  to  be  con- 
sidered as  a  part  of  the  river ;  that  stake-nets  placed  in  such  an 
estuary  are  iUegal ;  and  that  the  question,  whether  the  particular 
place  or  part  of  the  water  condescended  on  is  in  the  estuary  of 
the  river  or  in  the  sea,  is  a  question  of  fact  for  the  considera- 
tion of  the  jury,  depending  on  all  the  various  circumstances 
which  may  have  been  brought  before  them  in  evidence.  View- 
ing it  in  this  light,  I  have  come  to  be  of  opinion,  that  the  obser* 
vations  made,  or  the  mere  form  of  expression  employed,  in  point- 
ing out  any  of  the  particular  circumstances  requiring  attention, 
ought  not  to  be  regarded  as  laying  down  to  the  jury  any  unbend- 
ing rule  of  law  in  opposition  to  the  whole  scope  and  very  pre- 
cise conclusion  of  the  char]^e,  so  as  in  any  manner  to  control  or 
fetter  the  judgment  of  the  jury  on  the  question  of  fact  expressly 
left  to  their  determination  on  the  whole  evidence ;  and,  there- 
fore, that  supposing  that  there  may  be  some  inaccuracy  of  ex- 
pression, according  to  the  opinion  of  the  Court,  in  the  particu- 
lar passage  of  the  charge  excepted  to,  in  eo  far  as  the  learned 
Judge  may  seem  to  have  attached  more  weight  than  what  is 
justly  due  to  one  particular  circumstance,  as  a  test  of  the  stake- 
net  being  in  the  estuary  of  the  river  and  not  in  the  sea,  that 
does  not  afford  a  good  ground  of  exception  to  the  charge 
generaUy,  in  so  fiur  as  it  is  a  charge  on  the  law  of  the  case. 

"  But  I  think  it  necessary  to  qualify  my  concurrence  by  ob- 
serving, that  in  so  fiir  as  it  may  be  held  to  be  laid  down,  or  strong- 
ly implied  in  the  above  opinion,  that  if  that  part  of  the  charge 
wherein  it  is  said,  that  in  the  question  whether  it  is  the  estuary  of 
the  river  or  not,  '  Me  thing  to  be  looked  to  is  the  fiut  of  the  a6- 
tenee  or  prevalence  of  the  fresh  water,  though  strongly  impreg- 
nated with  salt :  Now,  where  this  fresh  water  prevails,  though 
in  the  estuary,  these  structures  are  illegal,'  had  stood  alone  as  the 
substance  of  the  charge,  it  would  not  have  been  liable  to  excep- 
tion. I  cannot  agree  in  that  opinion,  because  I  think  that  the 
het  thus  rested  on  is  both  in  its  nature  exceedingly  loose  as  af- 
fording any  legal  or  decisive  rule  in  the  question,  and  even  when 
definitely  ascertained,  is  not  such  a  test  as  could  invariably,  or 
in  all  circumstances  lead  a  jury  to  a  correct  result. 

**  But  being  on  the  whole  inclined  to  think  that  that  parti- 
cular part  of  the  charge  ought  not  to  be  so  considered,  I  am,  on 
full  consideration,  of  opinion  that  the  exception  should  be  dis- 
allowed. 

"  I  have  no  doubt  that  the  law  suggested  in  the  Inll  of  excep- 
tions is  not  that  which,  consistently  with  the  decisions,  it  could 
be  the  duty  of  the  Judge  to  lay  down  to  the  jury." 

Lord  Cockbum: 

"  I  have  only  to  state,  that  the  construction  put  upon  the 
charge  in  the  preceding  opinion  gives  it  the  meaning  which  it 
was  intended  to  convey :  and  that  thus  understood,  1  have  not 
seen  ground  for  thinking  it  wrong." 

At  advising  of  this  date  (30th  June), 

Lord  President — Two  points  are  raised  in  this  bill  of  excep- 
tions: 1st,  as  to  Buchanan's  evidence ;  and,  2d,  as  to  the  law  in 
the  charge.  As  to  the  first,  we  idl  agreed  in  disallowing  it. 
Then  as  to  the  law,  seven  Judges  gave  their  opinions  in  favour 
of  the  charge :  So  does  Lord  Moncreiff,  adding  an  explanation ; 
and  Lord  Cockbum  adheres  to  what  he  stated.  I  concur  in 
both  points. 

Lord  Gillies, — As  the  presiding  Judge  has  explained  his 
meaning  in  regard  to  the  use  of  the  word  '*  prevalence"  of  fresh 
or  salt  water  to  be  predominance,  I  agree  in  the  main  with 
him.  But  if  it  had  meant  "  presence"  merely  of  fresh  water, 
I  never  could  have  concurred ;  because,  after  that,  we  never 
could  have  stopped  short  from  holding  that  the  Firth  of  Forth 
is  a  river,  or  that  the  Mediterranean  is  a  river  or  estuary  of  the 
Nile, — that  is  to  say,  if  the  presence  of  fresh  water  could  be  de- 
tected. 

Lord  Mackenzie, — I  am  inclined  to  concur. 

Lord  President — Some  of  the  Statutes  talk  of  salt  water 
that  ebbi  and  flows,  and  others  of  fresh  water  that  ebbs  and 


flows :  and  there  is  so  much  confusion  in  their  expresaions,  that 
it  is  difficult  to  make  sense  of  any  of  them. 

Lord  Corehouse. — I  agree  with  the  opinions  which  have  been 
returned ;  but  I  must  be  understood  to  agree  only  under  the  ex- 
planation given  by  Lord  Moncreiff.  I  should  not  think  it  would 
be  just  to  set  aside  the  verdict  on  the  ground  of  the  meaning 
which  might  be  attached  to  the  term  prevalence  of  salt  or  fresh 
water.  That  is  not  a  chief  circumstance  to  be  attended  to,  and 
I  do  not  think  it  formed  an  element  in  the  decision  of  the  Taj 
case.  There  were  many  other  circumstances  on  which  the  jurj 
may  have  gone  in  making  up  their  verdict ;  so  that,  vrith  the 
caution  given  in  the  charge,  leaving  the  question  to  the  jury  as 
a  fit  one  for  them,  I  agree  with  your  Lordships,  as  I  thmk  the 
question  was  one  for  the  jury,  bbA  that  in  other  respects  the 
charge,  which  is  exceedingly  well  expressed  on  the  law,  is  well 
founded. 

Lord  Gillies^ — I  certainly  concur  with  what  Lord  Core- 
house  has  just  stated ;  and  it  is  only  with  the  qualification  given 
by  Lord  Moncreiff,  that  I  am  to  be  understood  as  agreeing. 
That  qualification  is  essentially  necessary. 

Dean  of  Faculty  moved  for  expenses. 

Lord  Gillies. — This  was  a  question  attended  with  great  diffi- 
culty, and  I  think  you  are  not  entitled  to  expenses.  It  is  not 
the  common  case  where,  in  a  bill  of  exceptions,  you  get  yonr 
expenses  on  succeeding.  This  case  was  attended  with  very 
great  difficulty ;  and  the  result,  in  my  opinion,  is  not  oontrary 
to  justice,  but  it  is  contrary  to  common  sense  to  make  a  river 
of  the  Cromarty  Firth. 

Lord  Maehenzie. — I  am  against  giviqg  expenses. 

Lord  Corehouse. — I  am  inclined  to  give  expenses,  as  I  think 
the  Tay  case  was  a  precedent.  The  law  was  well  laid  down 
in  the  charge,  and  it  has  been  supported  by  a  unanimous  judg- 
ment of  the  Court ;  so  I  think  expenses  ought  to  foUow. 

Lord  President, — I  concur  with  Lord  Corehouse,  as  I  am  in- 
clined to  think  that  the  question  was  decided  in  the  Tay  case, 
and  the  party  has  got  the  unanimous  judgment  of  the  whole 
Court  supporting  the  charge. 

Thereafter,  of  this  date> 

Lord  President, — After  consideration,  I  am  now  of  opinion 
that  no  expenses  should  be  allowed ;  and  I  think  this^  because 
we  ought  to  decide  this  question  of  expenses  rather  vpoo  the 
opinions  we  ourselves  previously  entertained,  than  in  rdation 
to  the  result  of  the  opinions  of  the  consulted  Judlges.  We  ori- 
ginally considered  the  questioo  to  be  attcaided  mth  diflfeulty, 
and  we  accordingly  ordered  a  hearing  in  presence,  and  subse- 
quently obtained  the  opinions  of  the  consulted  Judges.  I  tlunk 
we  must  be  guided  in  this  matter  by  the  opinions  we  previously 
held. 

The  Court  accordingly  disallowed  the  exceptions, 
and  found  no  expenses  due. 

'  Authorities  for  Suspenders. — Philips  on  Evidence,  7th  edit 
Vol.  I.  p.  289.    Starkie,  2d  edit.  p.  155.     Earl  of  Kinixml  and 
Others  V.  Hunter,  26th  January  1802;  Mor.  14,801.     Duke  of 
AthoU,  &c  V.  The  Hon.  W.  Bfaule,  flfcc.,  7th  Bfarch  1812,  F.C : 
H.  of  L.  16th  June  1816,  5  Dow,  p.  282,  and  F.C  4th  Fek 
1817.      Bfagistrates  of  Dumbarton  v.  Cunningham  Grahan. 
16th  June  1813,  F.C.     Case  of  South  Esk;  S.  and  D.  Vol 
VII.  p.  284.     Duff  V.  Fraser,  12th  November  1829;  Shav, 
Vol.  Vin.  p.  14;  Scot.  Jur.  III.  p.  317.     Dornoch  Case,  5th 
Jone  1818.     M'Kenzie  v.  Houston,  26th  February  183 1 .     Ltfd 
Kintore,3l8tMay  1826  ;  S.  and  D.  Vol.  IV.  p.  641 ;  H.  ofL., 
1 1th  July  1828 ;  W.  and  S.  Vol.  IIL  p.  264.  M*Whir  v,  Osvsld, 
1837;  F.C.    Statutes,  1424,  c  12;  1427,  c.  6;  1469,  c.  3S; 
1477,c73;  1488,  c.  16;  1489,cl5;  1563,  c68;  1579,  c  89; 
1581,  c.  3 ;  1685,  c.  20;  1696,  c.  35;  1696,  c.  3 ;  1705,  c  12. 
Authorities  for  Respondents. — Statute  Robert  I.  esp.  12, 
1318.     Earl  of  Kintore,  11th  July  1828;  S.  and  W.s  Rep. 
Vol.  III.  p.  264.     Statutes,  1424,  c.  12,  and  1427,  c  116; 
1469,  c.  87 ;  1477,  c.  6 ;  1488,  c.  13 ;  1489,  c.  16 ;   IJftS,  c  3. 
Stair,  B.  II.  tit.  3,  §  70.     Bankton,  B.  II.  tit.  3,  §  7J.     Ersk. 
B.  II.  tit.  6,  §  15.    Earl  of  Moray  v.  The  Duke  jf  Gordon, 
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1 6th  April  1728;  Mor.  p.  12,797,  noticed  by  Lord  Kames  in 
reporting  the  case  of  Straiton  v.  Fullerton,  December  1752. 
Duff  V.  Eraser;  S.  and  D.  VIII.  p.  16.  M*Kenzie  v,  Sym 
and  Johnston,  6th  July  1830;  S.  and  D.  VIII.  p.  1013. 
Duchess  of  Sutherland  v.  Gilchrist,  11th  June  1836;  S.  and  D. 
XIV.  p.  959. 

Presiding  Judge ^  Lord  Cockburn Act,  Dean  of  Faculty 

(Hope),  P.  Robertson,  H.  J.  Robertson;  James  Bumess, 
S.S.C,    Agent.  ^  Alt,    Solicitor-General    (Rutherfurd),    A. 

Wood ;  J.  and  W.  Ferrier,  W.S.,  AgeiUMfor  Home Tait,/or 

Culioden;  Agents^  Tait  and  Crichton,  W.S — Ivory,  for  ifew' 
hall;  Gibson- Craigs,  Wardlaw  and  Dalziel^  W.S.,  AgenU — D. 
M'Neill,  A.  Anderson,  for  CadboU;  W.  Mackenzie,  W.S., 
AgenL-^vry  Clerk [G.D.F.] 


10/Ayti/y  1838. 
First  Division. — (G.D.F.) 

No.  272. — The  Rector,  Principals,  and  Profes- 
sors of  the  University  of  St  Andrews,  Objectors 
in  ike  Locality  of  the  First  Minister  of  St  Andrews, 

Teiuds — Rental-Bolls — Augmentation — Landlord  and  Tenant 
— Personal  Exception —  The  Baron»  of  Exchequer  issued  a 
warrant  to  expede  a  lease  in  favour  of  the  University  of  St  An-' 
drewSy  at  the  same  rent  as  in  a  previous  tack,  of  the  teinds  of  the 
Priors*  Acres,  which  were  originally  priors*  teinds,  and  had 
come  into  possession  of  the  Crown  after  the  suppression  of 
Prelacy.  Ab  lease  was  executed,  but  the  University  possessed 
on  the  warrant,  which  expressly  stipulated  that  the  University 
should  not  ask  a  prorogation  of  the  lease  on  its  expiry,  in  respect 
of  any  augmentation ;  and  further,  the  University  was  to  be 
bound  to  relieve  the  Crown  of  all  augmentation  of  stipend 
durina  the  currency  of  the  lease.  In  a  process  of  mod^cation 
and  tocality,  the  University  maintained  that  the  teinds  in  the 
parish  of  St  Andrews,  paid  in  rental  bolls,  and  possessed  by 
the  Crown,  should  not  be  exempted  in  the  locality,  but  that 
they  ought  to  be  locaUed  on  so  as  to  free  the  teinds  contained 
in  the  tack — Held  that  the  University  were  barred  from  olh- 
jeeting  to  the  tocality,  in  respect  of  the  specialty  in  the  tack  ; 
and  opinion  expressed  in  terms  of  the  case  of  St  Andrews, 
Moray,  in  1723,  that  so  long  as  there  is  free  teind  in  the  parish, 
teinds  held  by  the  Crown,  and  paid  in  rentaUboUs,  are  exempt 
from  augmentations  of  stipend. 

In  January  1819i  a  petition  was  presented  in  Ex- 
chequer by  the  Rector,  Principals,  and  Masters  of  the 
University  of  St  Andrews^  praying  for  a  lease  of  the 
teinds  of  the  Prior's  Acres,  at  the  same  rent,  and  under 
the  same  conditions  as  were  contained  in  a  lease  of 
these  teinds  formerly  held  by  them.  This  petition  was 
taken  into  consideration  by  the  Barons  of  Exchequer, 
and,  on  the  28th  January,  a  warrant  was  issued  by 
them  to  the  King's  Remembrancer,  and  the  Deputy  Seal- 
keeper,  authorising  them  to  expede  and  affix  the  seal  to 
m  tack  of  the  above  teinds.  No  tack  was  executed, 
^ut  the  warrant  contained  the  following  clauses : 

"  To  all  to  wbonn  these  presents  shall  come,  we,  the  Barons 
of  his  Majesty's  Court  of  Exchequer  in  Scotland,  send  greet- 
ing— We  having  on  the  1 9th  January  instant,  taken  into  our 
condderation  the  petition  of  the  rector,  principal,  and  professors 
of  tie  University  of  St  Andrews,  praying  a  lease  for  nineteen 
yeart  of  the  teinds  of  the  Prior  Acres  of  St  Andrews,  to  com- 
nienci  from  the  term  of  Lammas  next,  and  that  for  the  same 
rent,  «id  under  the  same  conditions  as  contained  in  the  former 
lease  tiereof.  We  do  hereby  direct  a  lease  or  tack  in  his  Ma- 
jesty's vamo  to  be  prepared  to  pass  the  seal  of  this  court,  setting, 
and  in  tck  letting  to  the  said  rector,  principals,  and  professors 
of  the  sad  University  of  St  Andrews,  or  their  assigns,  All  and 
Haill  thetcinds  of  the  Prior  Acres,  lying  in  and  about  the  town 
of  St  Andews,  and  sheriffdom  of  Fife,"  &c.  "  The  said  rector, 
principals,  \n&  professors  being  always  bound  and  obliged,  as 


by  their  acceptation  of  this  tack,  they  bind  and  oblige  them- 
selves, or  their  assigns,  to  pay  to  John  Ker,  Esq.,  present  col- 
lector of  the  bishop's  rents,  or  such  person  as  shall  be  appointed, 
or  have  any  authority  to  receive  the  same,  yearly  during  the 
space  of  nineteen  years,  the  sum  of  £52.  15.  6}.  Sterluig  of 
tack-duty,  at  two  terms  in  the  year.  Candlemas  and  Lammas, 
by  equal  portions,  beginning  the  first  term's  payment  thereof  at 
the  term  of  Candlemas  1820  years ;  and  the  other  term's  pay- 
ment thereof  at  the  term  of  Lammas  thereafter,  and  that  for 
crop  and  year  of  God  1619 ;  and  so  forth  yearly  and  termly 
thereafter  during  the  haill  space  and  time  of  this  tack."  "  Ana 
it  is  hereby  provided  and  declared  that  the  said  rector,  princi- 
pals and  professors,  by  their  acceptation  of  the  lease  to  be  ex- 
pede hereon,  and  as  an  undoubted  quality  of  the  same,  agree, 
that  in  case  any  further  augmentation  shall  be  obtained,  the 
same  shall  be  no  cause,  nor  made  use  of  for  obtaining  any  pro- 
rogation of  the  same  for  any  years  after  expiry  thereof,  in  regard 
the  said  rector,  principals  and  professors,  have  undertaken  to 
free  and  relieve  his  Majesty  and  his  royal  successors  of  all 
ministers'  stipends  and  augmentations  during  the  currency  of  the 
said  tack ;  and  for  expeding  the  said  tack,  this  shall  be  as  well 
to  the  King's  Remembrancer  for  making  out  the  same  as  to  the 
Deputy  S<»l-keeper  for  appending  the  seal  thereto  a  suffideot 
warrant." 

The  Crown  is  titular  of  the  greater  part  of  the  teinds 
of  the  parish  of  St  Andrews,  and  these  teinds  were  for 
the  most  part  originally  all  priors'  teinds.  It  was  stated, 
that  after  the  Reformation,  the  priors'  teinds  were  con- 
fiscated to  the  Crown,  and  the  priory  of  St  Andrews 
was  erected  into  a  temporal  lordship  by  King  James 
YI.,  before  1628,  in  favour  of  the  Duke  of  Lennox. 
The  family  of  Lennox  retained  this  lordship  in  posses- 
sion for  some  time,  but  in  1632,  it  was  purchased  by 
Charles  L,  and  was  disponed  in  1635  to  the  Archbishop 
of  St  Andrews.  On  the  reformation  from  Prelacy  to 
Presbytery,  these  teinds  reverted  to  the  Crown,  and 
have  since  been  possessed  by  it. 

In  the  locality  pursued  by  the  first  minister  of  St 
Andrews,  now  pending,  the  common  agent  exempted 
from  allocation  the  teinds  payable  to  the  Crown  in 
rental-bolls,  till  the  other  free  teind  held  by  the  Crown 
should  be  exhausted.  In  consequence  of  this  exemp- 
tion, the  teinds  held  by  the  University  came  to  be 
localled  on,  but  this  was  objected  to  by  the  University. 
The  Lord  Ordinary  ordered  cases  on  the  question,  and 
afterwards  reported  the  case  to  the  First  Division. 

The  University  objected,  on  the  ground  that  the  teinds 
let  to  the  University  were  not  "  free  teinds."  Erskinc, 
(II.  10,  51,)  in  treating  of  the  order  in  which  teinds  are 
to  be  allocated  for  stipend,  clearly  points  out  the  classes 
of  teinds  which  fall  under  this  description :  **  Where 
the  tithes  of  a  parish  have  not  been  afiected  with  any 
grant  in  favour  of  a  layman,  these  ought,  in  the  first 
place,  to  be  applied  to  the  maintenance  of  the  minister, 
to  which  all  tithes  were  originally  destined.  In  default 
of  these,  the  tithes,  which  are  yet  in  the  hands  of  the 
lay  titular,  fall,  in  the  second  place,  to  be  allocated ; 
for,  as  the  titular  of  a  benefice  who  himself  cannot 
serve  the  cure,  is  bound  to  employ  a  person  who  can, 
the  burden  of  the  stipend  ought  to  fall  on  such  titular, 
as  long  as  he  has  a  sufficient  fund  in  his  own  hands, 
rather  than  upon  those  to  whom  he  has  granted  leases 
or  heritable  rights  of  the  tithes.  And  if  the  titular  does 
not  draw  the  tithe  in  kind,  but  receives  a  tack-duty 
from  the  landholder,  such  tack-duty  is  burdened,  since 
that  is  the  benefit  arising  to  the  titular  from  his  right. 
These  two  kinds  are  usually  called  free  tithes."    It 
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was  clear  that  the  teinds  possessed  by  the  objectors 
were  not  compreheDded  within  the  above  description. 
They  are  let  on  lease,  and  during  the  currency  of  the 
lease  they  cease  to  be  free  teinds,  and  are  withdrawn 
from  the  arbitrary  power  of  allocation  which  a  titular 
can  exercise  over  the  free  teinds  in  his  own  possession. 
It  is  not  denied  that  the  objectors  are  barred,  by  the 
special  clause  in  the  Exchequer  warrant,  from  insisting 
that  the  tack-duty  paid  by  them  to  the  Crown  shall  be 
exhausted  before  any  portion  of  their  interest  in  the 
teinds  shall  be  burdened  with  augmentations.  But  the 
lease  withdraws  the  teinds  from  the  present  possession 
of  the  titular,  as  completely  as  if  that  clause  had  not 
been  inserted  in  it  at  all,  and  entitles  the  College  to 
maintain,  in  the  same  manner  as  any  other  possessors 
of  teinds  of  the  same  class  would  be  entitled  to  main- 
tain, that  their  teinds  shall  not  be  burdened  beyond 
their  fair  proportion.  Although  the  plea,  therefore,  of 
the  Crown  were  granted,  it  would  not  follow  that  the 
teinds  paid  to  them  in  rental-bolls  should  be  exempted, 
until  the  teinds  possessed  by  the  College,  which  are 
not  free  teinds,  should  be  exhausted.  To  support  the 
claim  of  exemption  which  they  make  in  the  present 
case,  the  Officers  of  State  must  show,  not  only  that  the 
Crown,  when  titular  of  the  teinds  of  a  parish,  can  insist 
that  certain  teinds  paid  to  it  in  rental-bolls  shall  be 
exempted,  until  other  free  teinds  are  exhausted ;  but 
they  must  show  that  it  is  entitled  to  insist  for  such 
exemption  until  teinds  of  the  same  class,  not  free,  but 
let  on  lease  flowing  from  itself,  are  exhausted. 

Annoered  by  the  Lord  Advocate — It  is  admitted, 
that  as  these  priors'  teinds  came  into  the  possession  of 
the  archbishop  subsequent  to  the  submission  of  the 
clergy  in  1628,  they  Iiave  no  claim  to  the  privilege  of 
exemption  from  augmentations  in  the  same  way  as 
bishop  teinds,  which  belong  to  the  teinds  which  were 
actually  at  that  date  in  the  hands  of  the  bishops,  as  was 
found  in  Officers  of  State  v.  Christie,  16th  July  1788; 
M.  14,818;  Stair,  II.  10,  53;  Ersk.  II.  9,  36;  but  it 
was  maintained  on  principle,  that  teinds  drawn  by  the 
Crown  in  rental-bolls  are  not  liable  in  minister's  stipend, 
until  at  least  other  Crown  tithe  has  been  exhausted. 
This  was  supported  by  reference  to  the  unreported  case 
of  St  Andrews-Lhandbride,  in  the  county  of  Moray. 
That  was  an  action  (as  detailed  in  the  case  for  the  Lord 
Advocate  in  the  present  question)  of  modification  and 
locality  by  the  minister  against  the  heritors,  in  which 
the  final  decision  was  pronounced  in  1723.  The  whole 
teinds  of  that  parish  belonged  originally  to  the  bishop 
of  Moray,  and  were  all  included  in  the  submission  by  the 
clergy  in  1628 ;  and  on  the  suppression  of  Episcopacy, 
they  came  into  the  possession  of  the  Crown,  which  has 
since  enjoyed  them.  In  1713,  these  teinds  were  all 
valued  by  a  process  raised  at  the  instance  of  the  Officers 
of  State,  with  the  exception  of  a  few  small  parcels  which 
were  omitted.  The  teinds  were  drawn  by  the  Crown  in  two 
different  ways.  From  some  lands  they  were  payable  in 
the  form  of  rental-bolls, — ^from  others  in  money,  or 
drawable  in  kind.  The  whole  valued  tithes  of  the  parish 
amounted  to  160  bolls  victual,  and  £351.  18.  9*  Scots 
money,  of  which  there  were  paid,  under  the  name  of 
rental-boUs,  69  bolls  2  pecks  victual,  and  £4.  9.  8. 
Scots  money.  In  this  action  the  Lord  Advocate  hav- 
ing framed  a  scheme  of  locality,  one  of  the  heritors 


(Innes  of  Dunkinty)  thought  himself  aggrieved  by 
having  too  large  a  proportion  of  the  stipend  localled 
on  his  money-paid  tithes,  which  were  nearly  all  valued. 
He  complained  that,  but  for  this  allocation,  '*  there  was 
opportunity,  even  suppose  the  petitioner  had  no  tack 
current"  (which  was  contended,  but  not  admitted),  ''  to 
procure  from  the  Crown  ane  easy  composition  of  the 
tack  of  teinds,  as  other  of  the  heritors  had  done ;"  and 
again,  *<  that  it  was  a  great  hardship  upon  the  petition- 
er that  he  should  be  the  only  heritor  of  the  paroch  who 
shall  never  hereafter  have  ane  opportunity  to  hare  any 
ease  or  relief  in  his  teinds."  To  this  it  was  answered 
on  the  part  of  the  Lord  Advocate  and  the  other  heri- 
tors, <*  That  since  Dunkinty  had  no  right  to  his  own 
teinds,  he  could  have  no  interest  to  quarrel  or  impugn 
the  locality  signed  by  the  then  Lord  Advocate,  who, 
had  he  thought  fit,  might  have  allocated  to  the  mini- 
ster the  whole  of  Dunkinty's  teinds  ;  and  though  the 
Crown  did  sometimes  grant  tacks  of  the  free  teinds  to 
the  heritors,  yet,  where  there  were  not  such  tacks  cur- 
rent, the  hopes  of  obtaining  that  favor  was  not  suffi- 
cient to  tie  down  his  Majesty's  Advocate  from  allocat- 
ing teinds  belonging  to  the  Crown  in  such  manner  as 
he  thought  proper,  and  far  less  had  Dunkinty  reason 
to  make  that  objection,  since,  after  computing  the  mi- 
nister's stipend,  and  the  rental-bolls,  of  which  no  tacks 
could  be  obtained,  he  had  fully  as  great,  nay  even  a 
greater  proportion  of  free  teinds  than  any  other  heritor 
in  the  paroch." 

It  will  be  proper  to  extract  the  final  proceedings  in 
this  action : — "  Thereafter,  upon  the  9th  day  of  Janu- 
ary 1723,  the  said  action  and  cause  being  called  in  the 
presence  of  the  said  Lords,  and  the  Officers  of  State 
compearing  by  their  procurators  above  named*  who  re- 
peated the  state  of  the  process,  and  represented  that 
no  regard  could  be  had  to  the  decreet  of  valuatioo 
1632,  for  the  reasons  formerly  mentioned,  but  more 
especially  for  that  reason,  that  the  samen  was  not  only 
prescribed  nan  utendo,  but  past  from  by  this  very  pur- 
suer, in  so  far  as,  in  a  process  of  valuation  of  the  haill 
teinds  of  this  paroch,  carried  on  at  the  instance  of  tlte 
Officers  of  State  in  anno  1713,  Dunkinty  was  not 
only  called,  but  compeared  by  a  procurator,  and  craved 
a  conjunct  probation,  which  was  granted  him,  and  in 
this  process,  his  factor  and  other  two  witnesses  were 
deponing,  and  a  decreet  of  valuation  pronounced,  valu- 
ing the  teinds  of  his  lands  therein  mentioned  (which 
are  not  his  haill  lands  in  the  paroch)  to  23  bolls  3 
pecks  of  victual,  £138.  18.  6.  of  money,  which  was 
more  than  the  stipend  allocate  on  his  lands  by  the  lo« 
cality,  compting  the  victual  at  100  merks  the  chaldei, 
and  considerably  more  than  the  valued  teind  contained 
in  that  obselete  and  null  decreet,  and  therefore  craved 
the  locality  last  given  in  by  his  then  Miyesty's  Advo<^e 
might  be  approven. 

"  Whereunto  the  procurator  for  Dunkinty  acqui- 
esced that  the  decreet  of  valuation  in  anno  1713  be 
sustained  as  the  rule  of  stating  Dunkinty's  d^inds. 
But,  admitting  that  to  be  the  rule,  yet  the  keality 
given  in  could  not  be  approven,  because  the  sane  was 
not  proportional,  for  tliereby  there  was  35  bob  aUo- 
cated  on  his  lands,  and  by  the  decreet  his  victisl  teind 
was  only  23  bolls.  Secundo^  By  the  said  locality, 
some  heritors  payed  little  or  no  stipend  A  aUi  and 
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Diinkinty  was  burdened  far  beyond  his  proportion ; 
whereas  the  haill  teinds  of  the  paroch  belonging  to  his 
Majesty,  who  was  the  comoton  parent  of  the  hailL  king* 
dom,  and  to  whose  favour  and  bount}'  the  haill  lieges 
had  ane  equal  elaim ;  therefore  the  Lord  Advocate,  or 
any  other  officer  of  the  Crown,  could  not  make  an  un- 
equal allocation,  so  as  to  burden  any  heritor  beyond 
another,  without  a  special  mandate  from  the  Crown, 
otherways  it  were  in  the  power  of  the  Advocate  to  pre- 
clude some  heritors  from  the  privilege  of  their  tacks  of 
their  teinds,  which  by  law  and  the  Crown's  favor  they 
were  entitled  to,  by  allocating  them  solly  to  the  minister, 
and  exeeming  others,  as  was  done  to  Dunkinty  in  that 
very  case ;  for  though  his  lands  were  not  a  sixth  part  of 
the  paroch,  yet  above  a  third  part  of  the  stipend  was 
allocate  upon  him. 

"  Whereunto  it  was  answered  for  the  Officers  of 
State,  That  it  was  true  there  was  more  victual  allo- 
cated upon  Dunkinty  than  his  victual  teind,  conform 
to  the  valuation  1713,  but  then  there  was  much  less 
money  than  his  money  teind,  and  as  to  that  they  were 
content  to  have  rectified  the  locality  by  easing  his 
lands  of  some  of  the  victual,  and  localling  money  in 
place  thereof;  and  when  that  was  done,  though  his 
haill  lands  were  not  valued,  yet  the  proportion  of  sti* 
pend  laid  on  his  lands  would  be  short  of  the  valued 
teind  of  those  valued.     To  the  second  it  was  answered, 
That  any  advocate  employed  for  a  patron  might,  and 
usually  gave  in  allocations  for  their  clients  without 
any  special  mandate,  and  much  more  might  the  Lord 
Advocate  do  so  for  the  Crown ;  nor  was  it  ever  pre- 
tended a  special  mandate  was  necessary,  though  many 
allocations  unequal  have  been  given  in  by  Lord  Advo- 
cates, especially  in  the  case  of  Elgin ;  and  albeit  the 
Lord  Advocate  was  not  tied  down  to  rules,  yet  that 
allocation  was  most  equal,  for  the  teinds  of  the  parish 
being  a  part  of  the  patrimony  of  the  bishoprick  of 
EUgin,  several  lands  therein  payed  rental-bolls  to  very 
near  the  extent  of  their  haill  teinds ;  one  heritor  had  a 
current  tack  of  his  teinds  from  the  Crown,  and,  by  the 
constant  custom  of  the  Court,  the  rental-bolls  were 
never  allocated  if  there  were  other  teinds  in  the  paroch. 
Now,  the  rule  which  the  Lord  Advocate  had  observed 
in  making  that  locality  was,  he  made  the  rental-bolls 
and  the  stipend  a  gros  charge  on  the  teinds,  and  di- 
vided that  equally  on  the  haill,  and  so,  'twixt  Crown 
and  minister,  every  heritor  payed  equally.      It  was 
true,  indeed,  that  such  as  payed  rental-bolls  paid  less 
stipend  in  proportion  to  their  rent  than  those  who  paid 
no  rental-bolls ;  but  when  the  rental-bolls  and  stipend 
were  added  together,  the  burden  of  his  teinds  was 
equal  to  the  other's  stipend,  who  paid  no  rental-bolls 
to  the  Crown ;  and  Dunkinty  had  no  reason  to  com- 
plain of  that  allocation ;  for  of  the  three  witnesses  who 
deponed  upon  the  rental  of  his  lands,  in  the  decreet  of 
valuation  1713,  one,  who  was  his  factor,  deponed,  be- 
cause the  other  two  witnesses  could  not  depone  upon 
the  value  of  a  park  and  some  lands  called  Fatox, 
possest  by  the  heritor,  and  therefore  the  teinds  of  these 
lands  were  not  valued ;  and  there  was  nothing  to  hin- 
der the  Lord  Advocate  to  allocate  his  haill  teinds  if  he 
pleased,  though  he  had  not  done  so,  but  given  in  the 
foresaid  most  just  and  equal  locality,  which  was  craved 
to  be  approven  as  a  perpetual  locality  of  the  stipend. 


Which  debate  being  heard,  seen,  and  considered  by 
the  saids  Lords,  they  found  that  the  rental-bolls  payable 
to  his  Majesty,  as  come  in  place  of  the  bishop  of 
Moray,  could  not  be  burdened  with  any  part  of  the 
minister's  stipend  so  long  as  there  were  any  other 
teind  in  the  parish  unallocate,  and  found  that  his  Ma- 
jesty's Advocate  could  not  make  a  locality  of  the  sti- 
pend of  a  parish  whereof  his  Majesty  was  patron  or 
titular,  otherways  than  proportionally  upon  the  haill 
free  teinds,  without  a  special  mandate  from  his  Majes- 
ty; and,  therefore,  remitted  to  the  Lord  Justice- Clerk 
to  prepare  a  proportional  locality  of  the  stipend  upon 
the  haill  teind  of  the  paroch,  exeeming  the  rental- 
bolls  payable  to  his  Majesty  as  come  in  place  of  the 
bishop." 

It  was  accordingly  argued  that  this  case  was  directly 
in  point  as  a  precedent  here.     It  was  not  an  action  in 
which  any  question  was  involved  of  the  privileges  of 
bishop's  tithes  in  relation  to  tithes  held  by  heritable 
rights,  which  was  an  error  into  which  Sir  John  Council 
had  fallen  (p.  266),  and  on  which  the  University  now 
raised  an  argument.     The  Lord  Advocate  did  not  at- 
tempt to  explain  the  reason  for  this  rule  in  law ;  but 
contended  that  it  was  clear  that  such  a  principle  had 
obtained,  at  least  since  the  date  of  the  case  quoted,  and 
was  applicable  here.    In  both  cases  the  question  is  be- 
tween teinds  severally  of  the  same  character ;  in  the 
one  between  teinds  all  bishops',  in  the  other  between 
teinds  all  priors',  and  in  both  between  teinds  all  equally 
the  unfettered  property  of  the  Crown.     It  was  true 
that  the  tithes  of  St  Andrews,  Moray,  were  bishops' 
teinds  included  in  the  submission  of  the  clergy  of  1628, 
and  as  such  entitled  to  certain  exemptions,  to  which 
the  priors'  tithes  of  St  Andrews,  Fife,  cannot  pretend. 
But  the  privileges  of  surrendered  bishops'  teinds  only 
emerge  in  a  question  between  them  and  tithes  of  a 
different  character ;  and  in  the  case  of  St  Andrews, 
Moray,  as  the  tithes  were  all  privileged  bishops',  this 
circumstance,  as  it  constituted  no  difference  in  the 
mutual  relation,  did,  and  could  constitute  there  no  ratio 
decidendi.  But  with  the  abstraction  of  this  one  irrelevant 
circumstance,  the  two  cases  are  precisely  identical.    In 
both,  the  question  is  in  regard  to  the  same  privilege  of 
qualified  exemption ;  and  in  both  exclusively  between 
tithes  belonging  to  the  Crown  paid  in  rental-bolls,  and 
tithes  belonging  to  the  Crown  paid  in  another  manner. 
Admitting  the  validity  of  the  rule  in  the  case  of  bishops' 
teinds,  that  no  allocation  could  be  made  on  tithes  pay- 
able to  the  Crown  in  rental-bolls,  until  the  tithe  pay- 
able to  the  Crown  in  a  different  mode  had  been  ex- 
hausted, it  is  contended  to  be  inconceivable  how  the 
application  of  the  same  rule  to  priors'  tithes  could  be 
evaded.    Whether  the  rule  be  held  applicable  to  rental- 
bolls  absolutely,  or  only  to  rental-bolls  payable  to  the 
Crown,  on  either  alternative  it  is  equally  decisive  in 
the  present  case. 

In  regard  to  this  unreported  case,  the  University 
replied^Th^t  the  Crown  was  titular  of  the  whole 
teinds  in  the  parish,  and  the  heritor  who  objected  to 
the  locality  prepared  by  the  Lord  Advocate  had  no 
right  whatever  to  his  teinds.  His  teinds  were  there- 
fore free  teinds,  and  it  would  therefore  have  been 
quite  competent  to  the  Crown,  as  titular,  to  allocate 
the  whole  of  them  for  stipend,   while  it   exempted 
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others:    Ersk.  II.  10,  53.     When,  therefore,  the  Lord 
Advocate  allocated  the  free  teiiids  belonging  to  the 
objector  in  the  case  quoted,  he  merely  exercised  the 
undoubted  privilege  of  the  Crown,  as  titular,  to  allo- 
cate any  portion  of  the  free  teinds,  sufficient  for  the 
purpose,  in  payment  of  the  stipend.     If  the  objecting 
heritor  had  had  a  lease  of  his  teinds,  the  case  would 
have  been  di£ferent ;  for  it  was  clear  from  the  case  of 
St  Andrews,  Moray,  as  stated  by  the  present  Lord 
Advocate,  that  had  there  been  a  lease,  the  objector 
would  have  been  exempted  from  the  titular^s  arbitrary 
power  of  allocation.     Even  on  the  assumption,  there- 
fore, that  the  whole  teinds  in  the  case  of  St  Andrews- 
Lhandbride  were  of  the  same  class,  still  they  were  all 
at  the  free  disposal  of  the  titular ;  and  it  is  clear  that 
the  Lord  Advocate  for  the  Crown  was  quite  entitled 
to  lay  the  whole  augmentations  upon  any  portion  of 
them,  and  to  exempt  the  rental-bolls,  or  any  other  por- 
tion, which  it  might  have  been  more  convenient  for 
the  Crown  to  draw  as  titular.    A  judgment,  therefore, 
which  allowed  the  Lord  Advocate  to  exempt  the  ren- 
tal-bolls, and  to  allocate  an  augmentation  exclusively 
from  the  other  free  teind  in  the  parish,  was  just  an  ad- 
mission of  the  power  of  a  titular  to  allocate  an  aug- 
mentation arbitrarily  from  any  portion  of  the  teinds, 
at  his  own  disposal.     St  Andrews,  Moray,  was  accord- 
ingly no  precedent  for  holding  that  where  there  was  a 
tack,  still  they  were  to  be  localled  on.     If,  however,  it 
was  to  be  held  that  the  exemption  of  the  rental-bolls 
in  St  Andrews,  Moray,  was  not  to  be  ascribed  to  the 
titular's  arbitrary  power  of  allocating,  it  was  evident 
that  this  privilege  did  not  arise  from  the  fact  of  the 
teind  being  paid  in  rental-bolls,  but  because  they  had 
come  into  the  possession  of  the  Crown  as  in  vice  of 
the  bishop  of  Moray,  who  possessed  them  in  rental- 
bolls  as  at  the  date  of  the  submission  in  1628  ;  for  it 
was  only  to  teinds  actually  in  the  possession  of  the 
bishops  at  that  date  that  the  exemption  from  augmen- 
tations belonged :    Stair,  II.  10,  53.     Ersk.  IL  9,  36. 
These  references  point  out  very  clearly  the  origin  of 
the  privilege  of  exemption  with  which  certain  classes 
of  teinds  in  the  hands  of  the  Crown,  as  coming  in  place 
of  bishops,  are  held  to  be  invested.     It  is  not  because 
they  happen  to  be  paid  in  rental-bolls,  or  because  at 
one  time  they  belonged  to  bishops,  but  solely  because, 
at  the  date  of  the  submission  to  the  King  in  1628,  they 
happened  to  be  in  the  actual  possession  of  the  bishops, 
either  in  rental-bolls  or  drawn  tithe.     In  claiming  an 
exemption  for  teinds,  therefore,  it  is  not  enough  to 
say  that  they  are  paid  to  the  Crown  in  rental-bolls  (an 
exemption  might  with  equal  justice  be  claimed  for 
teinds  of  which  the  ipsa  corpora  were  drawn  by  the 
Crown),  but  it  must  be  stated  that  they  are  so  paid  to 
the  Crown,  as  coming  in  place  of  the  bishop  who  pos- 
sessed them  in  that  manner  at  the  date  of  the  submis- 
sion to  King  Charles.     Accordingly,  in  the  case  of  St 
Andrews- Lhandbride,  it  is  found  '*  that  the  rental-bolls 
payable  to  his  Majesty,  as  come  in  place  of  the  bishop 
of  Moray,  could  not  be  burdened  with  any  part  of  the 
minister's  stipend,  as  long  as  there  were  any  other 
teind  in  the  parish  unallocate."     Had  it  been  merely 
said,  without  any  addition,  «  that  the  rental-bolls  pay- 
able to  his  Majesty"  should  be  exempted,  the  judg- 
ment might  have  had  a  bearing  upon  the  present  case ;    | 


but  it  is  subjoined,  that  these  rental-bolls  are  excepted, 
because  they  are  held  by  his  Majesty  "  as  coming  in 
place,"  or  succeeding  to  the  possession  of  the  bishop 
of  Moray.     These  prior's  teinds  in  the  present  case,  at 
the  date  of  the  submission,  were  in  the  hands  of  the 
bishop  of  St  Andrews,   Fife,  but  were  held  by  the 
Duke  of  Lennox,  so  that  they  are  clearly  not  within 
the  present  line  of  distinction.    It  is  said  indeed  by 
the  Officers  of  State,  that  the  expression  "  as  coming 
in  place  of  the  bishop,"  is  not  "  casual,"  but  narrative; 
and  it  is  meant  to  be  inferred  that  the  casual  expres- 
sion is,  that  the  teinds  were  paid  "  in  rental-bolls." 
This,  however,  is  a  manifest  misconstruction.     The 
use  of  paying  teinds  in  rental-bolls  was  by  no  means 
uncommon,  nor  was  it  ever  said  to  be  peculiar  to  teinds 
belonging  to  the  Crown.     Now,  as  there  is  not  a 
single  case  upon  record  in  which  exemption  from  pay- 
ment of  stipend  is  claimed  by  any  other  titular,  merely 
because  his  teinds  are  paid  in  rental-bolls,  although  it 
is  frequently  done  on  the  ground  that  they  are  bishop's 
teinds,  it  is  not  to  be  supposed  that  when  the  Crown 
claims  exemption  for  teinds,  ''  because  they  are  paid 
to  the  Crown  in  rental-bolls,  as  coming  in  place  of  the 
bishop  of  Moray,"  that  it  does  so  on  the  inexplicable 
ground  that  they  are  paid  in  rental-bolls,  and  not  on 
the  ground  that  they  are  so  paid  to  the  Crown  as  hav- 
ing come  in  place  of  the  bishop.     On  the  contrary, 
the  unavoidable  inference  is,  that  in  the  case  of  St 
Andrews- Lhandbride,  the  Crown  claimed  and  obtained 
exemption  for  the  teinds  paid  to  it  in  rental-bolls,  on 
the  ground  that  they  had  come  into  its  hands  in  place 
of  the  bishop  of  Moray,  who  had  possessed  them  in 
rental-bolls  at  the  date  of  the  submission  to  King 
Charles.     The  Officers  of  State  attach  importance  to 
the  circumstance  that  the  other  teinds  in  the  parish 
of  St  Andrews-Lhandbride  belonged  to  the  Grown  as 
well  as  the  rental-bolls,  and  that  notwithstanding  it 
was  the  rental-boUs  alone  which  were  there  exempted. 
The  only  valid  inference,  however,  which  arises  from 
that  fact,  is,  that  at  the  date  of  the  general  submission, 
the  only  teinds  possessed  by  the  bishop  of  Moray  in 
rental-bolls  were  those  still  so  possessed  by  the  Crown 
at  the  date  of  the  case  quoted ;  and  that  the  other 
teinds  belonging  to  the  bishop  at  the  date  of  the  sub- 
mission, had  been  then  let  by  him  in  tack,  or  had  been 
in  other  use  of  payment. 
At  advising. 

Lord  Oillies. — I  cannot  get  over  the  express  words  of  the 
warrant  of  lease,  *'  that  the  said  rector,  principals  and  profes- 
sors, by  their  acceptation  of  the  lease  to  be  expede  hereon,  and 
as  an  undoubted  quality  of  the  same,  agree,  that  in  case  any 
further  augmentation  shall  be  obtained,  the  same  shall  be  no 
cause,  nor  made  use  of  for  obtaining  any  prorogation  of  the 
same  for  any  years  after  expiry  thereof,  in  regard  the  said  rector, 
principals  and  professors  have  undertaken  to  free  and  relieve 
his  Majesty  and  his  royal  successors  of  all  ministera*  stipends 
and  augmentations  during  the  currency  of  the  said  tack.**  How 
can  this  be  explained  away  ?  Here  is  an  augmentadon  by  the 
minister,  and  yet  the  College  says  that  it  is  not  to  be  locaUed 
on.  I  cannot  understand  this,  after  these  words  which  I  have 
read. 

Lord  Mackenzie, — I  must  say  that  I  am  of  the  same  opinion. 
It  was  held  in  the  case  of  St  Andrews,  Moray,  that  rentid-bolls 
were  to  be  exempt  so  long  as  there  was  other  free  teind.  At 
least  such  appears  by  that  case  to  have  been  the  custom  then, 
while  rental-boUs  were  received ;  how  far  the  principle  would 
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hold  if  let,  may  be  another  matter ;  but  here  we  have  a  special 
clause  by  which  the  University  binds  itself  to  free  the  Crown 
of  all  augmentations  whatever.  How,  then,  can  this  party  say 
that  he  will  not  ask  for  a  prorogation  which  he  binds  himself 
not  to  do,  and  at  same  time  ask  relief  of  augmentation,  and 
lay  it  on  the  rental-bolls,  while  it  appears  to  be  a  fixed  prin- 
ciple not  to  allocate  on  rental-bolls  so  long  as  there  is  other  free 
teind.  In  consequence  of  this  specialty,  therefore,  I  do  not 
think  it  necessary  to  go  nicely  into  the  case  of  St  Andrews, 
Moray,  though  I  conress  at  present  that  my  opinion  is  that  it 
goes  to  support  the  plea  of  the  present  Lord  Advocate. 

Lord  Corehouse. — I  am  of  the  same  opinion.  I  think  a 
great  deal  of  learning  has  been  unnecessarily  wasted  here ;  for, 
looking  to  the  case  of  Selkirk,  I  am  satisfied  that  the  teinds  in 
the  hands  of  the  College  cease  to  be  conndered  as  free  teinds. 
In  the  ordinary  case  of  teinds  from  the  Crown,  the  party  has  a 
claim  to  get  a  prorogation,  if  he  is  allocated  on ;  but  this  is  not 
the  ordinary  case,  for  there  is  an  express  stipulation  that  the 
College  shall  not  get  any  prorogation,  and  besides,  it  is  under- 
taken by  the  College  to  free  the  Crown  of  all  augmentation 
and  minister's  stipend  during  the  currency  of  the  lease.  After 
this,  it  is  impossible  to  oome  on  the  Crown  one  way  or  an- 
other. 

Lord  President  concurred. 

The  Court  accordingly 

"  Repel  the  objections  for  the  University  of  St  Andrews,  and 
so  far  approve  of  the  locality,  and  remit  to  the  Lord  Or(Unary 
to  proceed  accordingly." 

Lord  Ordinary,  Cockbum. — For  Univernty,  Dean  of  Fa- 
culty (Hope),  Cook ;  Walter  Cook,  W.S.,  Agent Ait.  So- 
licitor-General (Rutherfiird),  Sir  W.  Hamilton ;  W.  H.  Sands, 
W.8.,  Agent.-^Teind  Clerk [G.D.F.l 


lOih  July  1838. 
First  Division (G.D.F.) 

No.  273^— James  Hoofkb  Dawson,  Petitioner^  v, 
P£T£B  NiCHOii,  Respondent. 

Banknipt —  Sequestration — Examination  of  Bankrupt's  previous 
Partner — Process— Proof — A,  ondB.  carried  on  trade  together 
for  wme  time,  but  the  firm  was  afterwarde  regularly  diuolvcd. 
Sometime  after  the  dissolution  A,  was  sequestrated — Ctr- 
cumstances  in  which  the  Lord  Ordinary  held  B.  liable  to  be 
examined,  under  the  Bankrupt  Statute,  in  relation  to  the  af 
fairs  of  the  firm,  the  books  havina  been  kept  by  B.  In  an  ex- 
amination  in  regard  to  certain  bill  transactions  which  appeared 
in  the  books  in  BJ's  hand-writing,  but  tke  entries  in  which  left 
the  matters  involved  in  obscurity,  B.  explained  in  his  own  way 
the  nature  of  the  transaction,  and  the  impressions  he  had  at  the 
time  he  made  the  entries — Held  that  A.*s  trustee  was  entitled 
to  follow  up  that  admission,  and  to  put  questions  to  B,  as  to 
the  grounds  he  had  for  entertaining  his  impressions  at  the  time 
he  made  the  entries. 

The  respondent  and  John  Mason  had  carried  on  bu- 
siness together  in  Kelso,  under  a  contract  of  copartner- 
ship which  terminated  in  October  1833,  at  which  time 
the  dissolution  was  duly  intimated  in  the  Gazettes. 
During  their  connection  in  business  they  had  certain 
bill  transactions  with  J.  Glendinning  and  Company, 
W.  Broomfield  and  Company,  and  William  Leitch. 
On  the  dissolution,  it  was  alleged  that  Mason,  by  agree- 
ment, retained  the  stock,  and  took  on  him  the  debts  of 
the  concern,  and  obtained  right  to  the  debts  then  due 
to  the  firm.  It  appeared  by  the  respondent's  state- 
ment, that  the  accounts  between  the  late  partners  were 
not  finally  adjusted  till  August  1836,  when  a  formal 
deed  of  discharge  was  executed  by  both, — the  respon- 
dent granting  a  bill  for  what  was  due  by  him,  and 
which  had  been  duly  retired.     During  the  subsistence 


of  the  copartnery,  the  company  books  had  been  kept 
by  both  partners,  and  at  the  dissolution  these  books 
were  left  with  Mason.  The  ledger,  which  was  entirely 
in  the  hand-writing  of  the  respondent,  showed  that  at 
the  dissolution  the  bills  payable  by  the  company  amount- 
ed to  £22699  the  bills  due  to  the  company  amounted 
to  £2145,  and  the  outstanding  debts  were  entered  as 
amounting  to  £2079*  These  outstanding  debts  were 
placed  to  the  debit  of  Mason,  as  if  so  much  cash  had 
been  assigned  over  to  him  by  the  company.  The  re- 
spondent, after  the  dissolution,  carried  on  the  trade  of 
a  brewer  at  Ednam.  Mason  was  sequestrated  in  Fe- 
bruary 1837,  and  the  petitioner  was  duly  confirmed 
trustee.  In  examining  the  books,  the  petitioner  con- 
sidered that  they  contained  a  variety  of  inconsistent 
entries,  particularly  in  regard  to  the  bills  between  the 
company  and  Glendinning,  Broomfield,  and  Leitch^ 
and  as  the  books  had  been  kept  by  the  respondent, 
the  petitioner  considered  that  he  must  be  able  to  clear 
up  the  inconsistencies.  The  petitioner  accordingly 
applied  to  the  Sheriff  (of  Roxburgh)  for  warrant  to 
examine  the  respondent  under  the  l^tute.  The  re- 
spondent resisted  this  application,  on  the  ground  that 
he  had  settled  with  Mason,  and  he  objected  particu- 
larly to  answering  any  questions  in  regard  to  the  ad- 
justment of  accounts  between  him  and  his  late  partner 
terminating  in  the  discharge.  The  Sheriff  found  that 
he  was  not  bound  to  answer  "  any  interrogatories  re- 
garding the  settlement  between  the  parties."  The 
petitioner  brought  this  finding  under  the  review  of  the 
Lord  Ordinary  on  the  bills,  when  the  respondent,  in 
addition,  objected  that  he  did  not  fall  within  the  class 
of  persons  liable  to  be  examined  under  the  Statute. 
His  Lordship,  however,  recalled  the  finding  of  the 
Sheriff,  and  granted  warrant  to  examine  the  respondent 
in  common  form. 

An  examination  of  the  respondent  took  place  before 
the  Sheriff, — ^the  object  of  the  examination  being  to 
clear  up  the  meaning  of  the  circumstance  why  Mason 
had  been  debited,  at  the  dissolution  of  the  company, 
with  bills  to  the  amount  of  £2269*  3.  10.,  while  he  only 
got  credit  for  £2145.  13.  4.,  leaving  an  under-credit  of 
£123.  The  respondent  admitted  that  the  difference 
arose  out  of  the  bill  transaction  of  Glendinning  and 
Company,  Broomfield  and  Company,  and  of  Leitch. 
These  bills  were  respectively  drawn  for  £160,  £80, 
and  £43.  10.  6.  The  entries  in  regard  to  these,  bills 
were  made  by  the  respondent,  and  he  admitted  that 
the  under-credit  was  composed  of  £40  on  the  first  of 
these  bills,  £40  on  the  second,  and  of  £43.  10.  6.  on 
the  last  bill.  He  deponed  generally,  that  "  Mason  was 
bound  to  pay  all  bills  due  by  the  company,  and  to  that 
extent  Mason  ought  to  have  been  credited.  The  peti- 
tioner could  not  find  from  the  books  any  thing  in  reg^ard 
to  these  bills,  or  whether  they  were  payable  by,  or  were 
due  to  the  company.  The  respondent,  in  explanation, 
stated,  that  Glendinning's  bill  was  originally  discounted 
as  an  accommodation  for  the  company  to  the  extent 
of  £120,  and  for  Glendinning  to  the  extent  of  £40. 
This  answer  obviously  did  not  explain  the  entries,  be- 
cause the  books  showed,  that  whatever  had  been  the 
purpose  of  the  parties,  the  whole  proceeds  were  put 
by  the  company  to  its  credit.  The  petitioner  accord- 
ingly put  the  following  question : 
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"  Upon  declarant*!  attention  being  called  to  his  whole  dedam- 
tion  regarding  61endinning*8  bill,  and  particularly  that  it  was 
discounted  by  the  company,  the  whole  proceeds  thereof  debited 
by  the  company  to  Mr  Mason  individually,  that  it  is  not  credited 
to  the  company  in  the  cash-books,  and  that  Glendinning  neither 
received  payment  or  credit  for  any  part  of  it, — Interrogated, 
Whether  he  does  not  consider  that  the  company  was  bound 
to  retire  the  bill  in  full?  Declares,  That  his  impression  at  the 
time  he  made  the  entries  in  the  list  of  bills  payable,  and  the 
other  entries,  was,  that  £120  should  only  be  credited  to  Mr 
Mason,  because  he  considered  Glendinning  was  liable  to  pay  the 
JE40." 

As  the  deponent  did  not  say  how  the  fact  stood,  or 
how  he  considered  the  fact  to  stand  at  the  time  of 
making  the  entry,  the  following  question  was  put : 

"  Interrogated,  Whether,  upon  the  fkcU  regarding  Glendin- 
ning*s  bill,  as  above  declared  to,  he  still  considers  that  Glen- 
dinning was  bound  to  have  paid  the  JC40  ?  The  declarant's  agent 
objects  to  this  question  being  put.  The  Sheriff  sustains  the  ob- 
jection.'* 

The  examination  then  proceeded : 

"  Interrogated,  Whether,  after  having  examined  the  entries  in 
the  books  relative  to  said  bill,  that  of  £120  only,  part  thereof 
to  the  credit  of  Mr  Mason,  be  correct  ?  Declares,  That  the 
«ntry  w«s  made  under  the  impression  that  it  was  correct,  for  the 
reasons  before  assigned.  Interrogated,  If  upon  a  view  of  the 
facts  aa  above  declared  to,  the  declarant  still  remains  under  that 
impression  ?  The  declarant's  agent  objected  to  the  question 
being  put.  After  hearing  parties,  the  Sheriff  sustained  the  ob- 
jection. Interrogated,  If,  as  it  appears  that  the  company  re- 
ceived the  whole  proceeds  of  the  foresaid  bill,  which  was  an 
accommodation  hill,  as  above  declared  to,  it  did  not  become  a 
company  debt  ?  The  declarant's  agent  objected  to  the  question 
being  put.  After  hearing  parties,  the  Sheriff  sustains  the  objec- 
tion. Interrogated,  Declares  that  the  whole  proceeds  of  Broom- 
field's  bill  for  £80,  above  declared  to,  appears  to  the  debit  of 
cash  in  the  cash-book,  as  at  9th  October  1833.  Interrogated, 
Declares  that  Broomfield  received  no  credit  in  the  company 
books  for  all  or  any  part  of  the  said  bill,  and  it  fturther  does  not 
appear  that  any  part  of  it  was  paid  over  to  him.  Interrogated, 
If  that  bill  was  not  a  company  debt  ?  DecUres,  That  when  he 
posted  in  the  books  the  entries  regarding  this  bill,  he  was  under 
the  impression  that  only  £40  of  it  was  due  by  the  company, 
and  the  remaining  £40  by  Broomfield.  Interrogated,  Whether, 
upon  the  fiicts  regarding  Broomfield's  bill,  as  above  declared  to, 
he  still  considers  that  Broomfield  was  bound  to  have  paid  the 
£40  ?  The  dechirant's  agent  objected  to  this  question  being  put. 
The  Sheriff  sustained  the  objection.  Interrogated,  Whether, 
after  having  examined  the  entries  in  the  books  relative  to  said 
bill,  the  deduction  of  £40,  part  thereof,  ft-om  Mason's  credit,  as 
above  declared  to,  and  as  appearing  in  the  books,  be  correct  ? 
Dedares,  That  the  entry  was  made  under  the  impression  that 
It  was  eorretit.  laterrrogated,  If  upon  a  view  of  the  facts,  aa 
above  dedared  to,  the  declarant  still  remains  under  that  imprea- 
aion  ?  The  declarant's  agent  objected  to  this  question  being  put. 
The  Sheriff  sustained  the  o^ection.  Interrogated,  If,  as  it  ap- 
pears that  the  company  received  the  wh<de  proceeds  of  Broom- 
field's  bill,  which  was  an  accommodation  bill^  as  above  declared 
to,  it  did  not  become  a  company  debt  ?  The  declarant's  agent 
objected  to  the  question  being  put.  After  hearing  parties,  the 
Sheriff  sustained  tiia  otgdction.  Interrogated,  Whether  the 
proceeds  of  William  Leitch's  biU,  being  for  £43.  10.  6.,  appear 
in  the  cash-book  to  the  debit  of  cash,  or  the  credit  of  the  com- 
pany at  dlst  August  1833?  Dechires,  That  no  part  of  the  pro- 
ceeds of  said  bill  appears  in  the  company  books  to  the  credit  of 
Leitch ;  nor  does  it  appear  from  the  books  that  the  company 
paid  over  any  part  thereof  to  him.  Interrogated,  If  the  said  bill 
was  a  bill  receivable  by  the  company?  Declares,  That  it  was 
first  put  to  the  credit  of  bills  payable,  and  sfterwards  transferred 
to  bills  receivable;  for  the  declarant,  on  referring  to  Mr  Leitch's 
account,  could  not  see  exactly  how  that  account  stood,  and  de- 
ducted the  said  bill  from  the  amount  of  the  bills  payable  by  John 
Mason.     Interrogated,  Declares  that  he  cannot  tell  whether  the 


said  bill  was  really  a  bill  receivable,  or  m  bill  payable  by  the 
company,  never  having  seen  the  bill,  and  not  knowing  the  state 
of  the  transaction  :  Declares,  That  he  cannot  say  whether  the 
said  bill  was  an  accommodation  bill.  Interrogated,  If  declarant 
can  assign  any  reason  for  Leitch's  bill  not  appearing  to  the  credit 
of  Leitch's  account?  Declares,  That  upon  reference  to  Mr 
Leitch's  account,  and  not  knowing  the  nature  of  the  traniaction, 
the  declarant  deducted  it  from  the  amount  of  bills  payable,  to  be 
paid  by  John  Mason,  as  above  declared  to,  and  as  appearing  in 
the  books.  Interrogated,  Whether,  after  having  examined  the 
entries  in  the  books  relative  to  said  bill,  the  said  deduction  he 
correct  ?  Declares,  That  the  entry  was  made  under  the  impres- 
sion that  it  was  correct.  Interrogated,  If,  upon  a  view  of  the 
fiicts,  as  above  declared  to,  the  declarant  still  remains  under 
that  impression  ?  The  declarant's  agent  objected  to  this  ques- 
tion being  put.  After  hearing  parties,  the  Sheriff  sustained  the 
objection." 

The  Sheriff  appended  a  note,  stating  that  he  had  dis- 
allowed the  questions  on  the  ground  that  they  did  not 
relate  to  the  matter  of  fact>  and  that  it  was  a  eomaius 
to  get  the  respondent's  opinion  as  to  legal  liabUity,  or 
of  transactions  which  could  speak  for  themselves. 

The  present  application  was  accordingly  presented, 
praying  the  Court 

'*  to  consider  the  premises ;  to  appoint  this  petition,  with  the 
deliverance  to  be  pronounced  thereon,  to  be  served  upon  tbe 
foresaid  Peter  Nichol,  and  to  ordain  him,  within  such  time  as 
your  Lordships  shall  deem  reasonable,  to  give  in  answers  there- 
to, if  he  shall  see  cause ;  and  on  resuming  consideration  of  this 
petition,  with  or  without  answers,  to  recal  the  foresaid  deliver- 
ances of  the  Sheriff-substitute,  to  repel  the  objections  taken  to 
the  interrogatories  put  to  the  respondent,  and  to  ordain  him  to 
answer  the  same,  and  to  remit  to  the  Sheriff  with  instructioos 
to  that  effect." 

At  advising  the  petition  and  answers, 

Zord  Mackenzie I  rather  think  that  these  qvestions  ought 

to  be  answered.  It  has  been  already  settled  by  the  Ijord  Or- 
dinary that  an  examination  of  the  party  is  competent ;  and  be 
admits  that  he  made  the  entry  in  a  particular  way,  having  a 
certain  impression.  Such  is  his  own  answer.  It  was  a  vo- 
lunteer, and  it  was  very  naturally  followed  up  by  the  next  ques- 
tion which  was  disallowed.  I  speak  of  Glendinning*a  bill,  viz., 
as  to  the  grounds  why  he  made  that  entry.  The  question  pot 
does  not  involve  an  answer  in  an  abstract  matter  of  law,  which 
would  have  been  incompetent.  No  doubt  it  may  affect  his  ova 
interest  in  the  matter,  but  as  to  that,  he  is  bound  to  ansvuer 
under  the  Statute,  and  if  we  sustain  the  Sheriff's  finding,  a 
person  may  refuse  to  answer  any  question  where  he  says  it  in- 
volves a  matter  of  opinion  or  liability.  However,  the  respon- 
dent does  not  object  on  that  ground  :  he  only  argues  that  it  in- 
volves matter  of  law.  Now,  I  do  not  think  that  it  does.  I 
consider  that  it  is  one  of  fact  and  knowledge,  which  he  in  bonn^ 
to  answer. 

Lord  CoreAoKse.-i-I  am  of  the  same  opinion.  It  is  dcddcd 
that  Nichol  must  be  examined;  for,  as  a  partner,  he  nxade 
entries  in  the  books,  and  is  best  qualified  to  speak  to  such  ea- 
tries.  It  is  dear  he  is  bound  to  answer  as  to  the  entries,  thoi^ 
they  may  affect  his  own  interest,  with  the  qualificatioa  that  he 
is  not  bound  to  answer  where  it  may  involve  a  crime.  Now,  be 
sajrs  he  made  these  entries  under  a  certain  impression  ;  and  what 
was  more  luitural  and  proper  than,  after  what  he  nid,  to  fioUo* 
it  up  by  asking  the  grounds  for  this  impression  ?  It  was  a  qoestioB 
of  his  impression  in  making  the  entries—in  point  of  Cact,  not  ia 
point  of  law.  The  next  question  put  to  him  was  just  the  n^ 
tural  sequel,  or  the  course  for  whicli  he  himself  had  paved  the 
way.  All  the  answers  stand  in  the  same  way  as  to  the  other 
bills.  If  the  questions  had  been  aa  to  the  prefereaoe  onder  the 
Statute,  the  matter  might  have  been  different,  bat  ic  is  obviosi 
all  the  questions  were  m  regard  to  matters  of  &ety  as  to  whidi 
he  had  the  best  information. 

Lord  President I  have  some  doubts.     I  imdier  think  be 

speaks  distinctly  enough. 
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Lord  CfiliUa  absent. 

2>.  M^NeUL — Then  tlie  Court  allow  the  questions  to  be 
put.  • 

G,  O.  Bell. — Some  limit  ought  to  be  set,  else  the  questions 
will  become  very  irregular. 

Lord  Carehotue. — ^It  is  impossible  to  agree  to  setting  a  limit 
in  an  examination.  We  cannot  set  a  limit  a  priori  as  to  ques- 
tions to  be  put. 

The  Court  accordingly 

"  Recal  the  interlocutor  of  the  Sheriff  as  craved,  and  remit  to 
the  Sheriff  with  instructions  to  allow  the  questions  objected  to 
by  the  respondent  to  be  put,  and  to  require  him  to  answer  the 
same :  Find  the  respondent  liable  in  expenses,  and  remit  the 
account,"  &c. 

Act,  D.  M'Neill,  J.  Anderson;  R.  Laidlaw,  S.S.C,  Agent. 

^Ali.  G.  G.  Bell;  J.  S.  Darling,  W.S.,  Agent B.,  Cierk.^ 

TG.D.F.] 


lOih  Jufy  1838. 
Second  Division. — (J.D.M.) 

No.  274. — Robert  M'Haro,  Suspenderj  v.  Jabies 
RoBEBTsoN  and  Adam  Dickson,  Respondents. 

Interdict — Suspension — Possession^Joint  Adventure — A  par- 
ty,  after  bringing  an  action  of  count  and  reckoning  against  two 
alleged  partners  in  certain  joint  adventures  relative  to  the  pur ' 
chase  of  ufoods,  presented  a  bill  of  suspension  and  interdict 
against  one  of  the  parties  receiving  the  price  of  certain  timber 
and  bark,  alleged  to  be  the  produce  of  woods  purchased  for 
their  joint  behoof  (which  however  was  denied) — The  Court 
refused  the  bill,  no  prima  fiide  evidence  of  the  suspender's 
averments  being  produced,  and  no  allegation  being  made  that 
the  respondent  was  vergens  ad  inopiam, 

A  bill  of  suspension  and  interdict  was  presented 
against  the  respondents,  on  the  narrative  that  the  sus- 
pender and  they  were  engaged  in  a  joint  adventure  for 
the  purchase  of  woods,  and  inter  cdioy  the  woods  of 
Stronord  and  Arndarroch ;  that  the  respondents  intro- 
mitted  largely  with  the  proceeds  of  the  sales,  but  re- 
fused to  account,  and  the  complainer  had  consequently 
been  obliged  to  raise  an  action  of  count  and  reckoning 
against  them,  and  the  suspender  prayed  to  have  them 
interdicted  from  selling  or  disposing  of  the  bark  or 
timber  of  the  said  woods  of  Stronord  and  Arndarroch, 
without  the  suspender's  consent.  The  respondents,  in 
their  answers,  denied  tlie  joint  adventure,  and  produced 
prima  fade  evidence  of  these  woods  having  been  bought 
by  the  respondent  Robertson.  The  Lord  Ordinary 
(25th  June  1838)  refused  the  bill, 

''in  respect,  \mo.  That  no  evidence  of  any  sort  is  produced  or 
referred  to,  in  oider  to  show  that  the  woods  of  Stronord  and 
Arndarroch  were  purchased  hy  the  respondents  on  a  joint  ad- 
venture with  the  complainer,  while  evidence  is  referred  to  by 
the  respondent,  James  Robertson,  to  show  that  the  purchase 
was  actually  made  in  his  own  individual  name,  which  hct  is 
admitted  by  Dickson,  the  other  alleged  joint  adventurer:  2do, 
That  no  circumstances  in  the  situation  or  conduct  of  Mr  Robert- 
son are  condescended  on  in  the  bill  to  show  that  the  suspender 
will  not  be  able  to  obtain  ultimate  indemnification  from  him, 
vrhile  much  loss  might  occur  at  this  season  by  interrupdng  the 
cutting  of  wood  and  peeling  of  bark :  Ztio,  That  it  appears  that 
the  complainer  has  an  action  of  count  and  reckoning  in  this 
Court,  in  which  he  may  apply  to  the  Lord  Ordinary  for  an 
order  respecting  the  interim  possession  and  management  of  any 
wood  proved  to  fall  within  joint  adventure,  which  to  the 
Judge  may  seem  expedient ;  refuses  the  bill  and  recals  the  in- 
terdict :  Finds  the  complainer  liable  in  expenses,  and  remits  the 
account,  when  lodged,  to  the  auditor  to  tax  and  report;  re- 
serving to  the  pursuer,  if  he  shall  afterwards  prove  in  the  count 
SCOTTISH  JURIST. 


and^  reckoning  the  joint  adventure  as  to  the  said  woods  now 
denied,  to  claim  repetition  of  the  expenses  now  decerned  for, 
and  for  his  own  expenses,  as  part  of  his  expenditure  respecting 
the  said  joint  adventure,  and  to  the  respondent  any  answer  on 
the  merits  of  such  claim  as  accords." 

The  suspender  reclaimed.     On  advising. 

Lord  Meadowbank  was  of  opinion  that  the  suspender  had  not 
made  out  a  prima  facie  case ;  and  as  it  was  not  averred  that  the 
respondent  was  vergens  ad  inopiam,  his  Lordship  saw  no  reason 
for  the  interference  of  the  Court. 

Lord  Medwyn  was  of  the  same  opinion,  that  where  there  was 
no  allegation  of  vergens  ad  inopiam,  it  would  be  inexpedient  for 
the  Ck)urt  to  interfere. 

Lord  Olenlee  was  entirely  of  the  same  opinion,  and  concurred 
in  the  views  of  the  Lord  Ordinary. 

Lord  Justice- Clerk  absent. 

Their  Lordships  refused  the  reclaiming  note  with 
expenses,  repeating  the  reservation  in  the  interlocutor 
of  the  Lord  Ordinary. 

» 

Lord  Ordinary,  Cuninghame. — Act,  Dean  of  Faculty  (Hope), 
Miller;  Stevenson  and  Yule,  W.S.,  Agents — Alt.  Ivory,  Pen- 
ney; R.  Welsh,  S.S.C,  Agent [J.D.U.'] 


llthJtdy  1838. 

First  Division. ^G.D.F.) 

No.  275. — William  Thomson,  Pursuer,  v.  James 

Monro  and  James  Wyllie,  Defenders, 

Caution — Process-^Personal  Exception  — Proof —  Evidence — 
Where  the  pursuer  of  an  action  is,  on  the  motion  of  the  other 
party,  ordained  to  find  caution  for  expenses  in  case  they  shall 
be  found  due,  and  direct  and  indirect  expedients  are  resorted 
to  by  the  defender,  which  have  the  ejffect  either  of  inducing  the 
cautioners  and  attesters  to  withdraw,  or  of  preventing  parties 
from  giving  their  names  to  the  bond,  so  that  the  pursuer  fails  in 
lodging  with  the  clerk  a  sufficient  bond  of  caution,  the  defender 
is  barred,  personali  exceptione,  from  insisting  in  the  demand 
for  caution. 

The  pursuer  raised  an  action  of  damages  for  wrong- 
ous imprisonment  against  the  defenders,  and  on  their 
motion,  the  pursuer,  being  a  sequestrated  bankrupt,  was 
ordained  by  the  Lord  Ordinary,  within  a  limited  pe- 
riod, to  find  caution  for  expenses.  The  pursuer  endea- 
voured to  find  the  necessary  caution  among  his  friends 
in  Klinross ;  but,  by  his  statement,  it  appeared  that  a 
variety  of  most  unjust  and  oppressive  expedients  were 
resorted  to  by  the  defender,  Monro,  to  prevent  the  pur- 
suer from  finding  caution.  It  was  said  that  Monro  ob- 
tained from  a  creditor  of  the  pursuer  an  assignment, 
by  indorsation,  of  an  open  account,  and  that  to  prevent 
him  readily  finding  caution,  he  had  him  apprehended 
on  diligence  for  payment ;  that  Monro,  either  person- 
ally or  indirectly,  canvassed  a  variety  of  persons,  who 
had  in  succession  come  forward  and  signed  their 
names  as  cautioners  or  attesters  to  the  bond,  but  that 
they  severally  withdrew  in  consequence  of  the  repre- 
sentations made  by  Monro,  or  by  those  in  his  confi- 
dence, in  consequence  of  which  proceedings,  the  pur- 
suer had  failed  to  obtain  sufficient  caution  to  the  satis- 
faction of  the  clerk.  Of  these  averments  thus  gene- 
rally made,  and  which  were  denied  by  the  defenders, 
the  Lord  Ordinary  first  allowed  a  minute  embodying 
them  to  be  lodged  in  process,  which  was  seen  and  an- 
swered ;  and  thereafter  his  Lordship  pronounced  the 
following  interlocutor : 
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*'  2Sd  February  1837 The  Lord  Ordinary  hanng  consider- 
ed the  minute  for  the  pursuer,  Thomson,  with  the  answers  for 
Monro  and  Wyllie,  allows  the  pursuer,  Thomson,  a  proof  of  the 
allegations  contained  in  the  minute,  that  the  said  defenders 
were  instrumental  in  defeating  and  ohstructing  the  pursuer's 
measures  for  obtaining  caution,  and  to  Monro  a  conjunct  pro- 
bation, and  remits  to  the  clerk  of  process  to  take  the  proof  at 
any  of  the  lawful  days  between  and  the  third  sederunt- 
day  of  May  next,  and  grants  diligence  at  both  parties'  instance 
against  witnesses  and  havers. 

"  Note. — It  is  with  some  reluctance  that  the  Lord  Ordinary 
has  allowed  the  inyestigation  demanded  in  the  minute,  which 
will  have  the  effect  of  raising  an  additional  litigation  on  this 
incidental  point  of  the  cause ;  but  he  considers  it  to  be  now 
unaroidable.  On  the  one  band,  the  defenders  insist  for  absol- 
vitor in  respect  caution  is  not  found,  and  on  the  other  hand, 
the  pursuer  avers  that  he  has  been  prevented  from  finding  cau- 
tion by  the  exertions  of  these  very  defenders.  The  Lord  Or- 
dinary has  no  doubt  that  these  statements,  if  established,  would 
afford  a  relevant  ground  of  personal  exceptions  against  the  de- 
fenders demanding  caution,  and  as  there  are  circumstances  in 
these  proceedings  which  are  unusual,  and  which  do  seem  to  war- 
rant an  inquiry,  he  considers  himself  bound  to  allow  the  pursuer 
a  proof." 

A  proof  of  very  considerable  length  was  accordingly 
led  hinc  inde^  when  the  Lord  Ordinary  pronounced  the 
following  interlocutor : 

"  5M  June  1838 The  Lord  Ordinary  having  heard  parties' 

procurators,  and  having  considered  the  proof  in  this  incidental 
point,  involving  the  defender  Monro's  right  to  demand  from  the 
pursuer  caution  for  the  expenses  of  process,  finds  that  in  this 
case  three  different  persons  who  had  signed  as  cautioners  or 
at  testers  on  behalf  of  the  pursuer,  have  been  successively  in- 
duced to  withdraw  their  signatures  before  the  bond  or  attesta- 
tions were  finally  lodged :  Finds,  that  in  regard  to  one  of  these 
at  least,  viz.  Patrick  Wright,  the  defender  is  proved  to  have 
unnecessarily  and  unduly  interfered  in  the  measures  which  ulti- 
mately led  to  the  retractation  of  the  said  Patrick  Wright's  at- 
testation :  Finds,  that  in  these  special  circumstances,  the  defen- 
der is  barred  'personali  objectione*  from  insisting  in  the  demand 
for  caution :  Therefore  refuses  the  said  demand,  and  appoints 
the  case  to  be  called,  that  the  necessary  orders  may  be  given  for 
the  further  preparation  of  the  cause :  Finds  the  defender  liable 
in  the  expenses  of  the  discussion  and  proof  in  this  incidental 
point :  Allows  an  account  thereof  to  be  given  in,  and  remits  the 
same  to  the  auditor  to  tax  and  report. 

"  Note. — The  right  of  a  party  to  demand,  in  particular  cir- 
cumstances, caution  for  the  expenses  from  his  adversary,  as  a 
condition  of  the  prosecution  of  the  cause,  is  one  which  rests  ex- 
clusively on  equitable  considerations.  It  is  not  to  extend  be- 
yond the  limits  consistent  with  such  considerations ;  and  above 
all,  it  is  not  to  be  perverted  by  a  party  into  an  instrument  of 
oppression,  and  denial  of  justice  to  his  adversary,  which  would 
infidlibly  be  the  result  if  a  party  were  allowed  to  insist  for  cau- 
tion, while  he  was  interfering  with,  and  assisting  those  measures 
by  which  his  adversary's  attempts  to  obtain  it  were  obstructed  or 
frustrated. 

"  The  Lord  Ordinary  thinks  a  case  of  this  kind  is  made  out 
against  the  defender.  Even  in.  regard  to  the  two  other  cau- 
tioners or  attestators,  he  does  not  stand  quite  dear  of  suspicion ; 
but  as  to  Patrick  Wright,  it  is  proved  that  the  defender  went 
to  Ren  noway  to  give  information  to  that  person's  relation  of  his 
having  signed  some  document  which  might  involve  him  in  a  pe- 
cuniary obligation ;  that  that  information  had  the  effect  of  in- 
ducing his  relations  to  send  after  him,  with  the  view  of  getting 
him  free,  and  the  defender  accompanied,  or  rather  conveyea 
Wright's  brother  to  Edinburgh  for  that  purpose,  and  took  a  part 
by  recommending  the  agent  in  the  measures  which  terminated 
in  the  recal  of  Wright's  obligation.  Whether  Wright  might  or 
might  not  have  withdrawn  his  name,  independently  of  the  ob- 
jedons  of  his  relations,  it  is  unnecessary  to  inquire ;  it  is  enough 
that  there  i«  proved  against  the  defender  such  an  interference 


as  is,  in  the  opinion  of  the  Lord  Ordinary,  snffieient  to  fowid 
a  personal  oljection  against  his  demand  of  caution." 

Monro  reclaimed,  praying  the  Court  to  alter  the  in- 
terlocutor, and  to  find  Thomson  still  obliged  to  find 
caution.    At  advising. 

Lord  PreBideni, — The  proof  is  quite  conclusive  as  to  Monro's 
interference  with  Wright.  Monro  was  no  relation  of  the  Wrights, 
and  yet  he  goes  from  Edinburgh  to  Kennoway  in  Fife, — induees 
Wright's  sister  to  believe  that  her  brother  had  signed  some  writ- 
ing which  would  bring  him  into  trouble, — and  she  and  a  yoongn' 
brother  accordingly  procured  the  elder  Wright  to  withdraw  his 
signature. 

Lord  Corehouu I  am  clearly  of  opinion  that  there  is  here 

strong  proof  of  a  conspiracy,  both  to  induce  the  cautioners  to 
withdraw,  and  to  refrain  fh>m  signing  the  bond.  There  is 
enough  of  proof,  I  am  inclined  to  think,  in  regard  to  aU  of  the 
parties,  cautioners  or  attesters,  and  not  simply  as  to  WrigfaL 
The  interlocutor  is  well  founded  on  this  proof;  and  aa  it  was  a 
conspiracy  to  prevent  this  party  from  obtempering  the  Lord  Or- 
dinary's interlocutor,  I  am  quite  dear  that  we  ought  to  adhere 
to  it,  with  additional  expenses. 

Solicitor"  General. — Monro  is  still  entitled  to  the  bond,  asd 
to  the  caution  of  those  parties  whose  names  are  still  at  die 
bond. 

Vtan  of  Facuhy The  attesters  have  all  withdrawn ;  so 

how  can  Monro  say  that  there  is  any  bond  at  aU. 

Solicitor- General, — If  an  attestor  withdraws,  it  does  sot 
follow  that  the  principal  can  withdraw.  He  is  not  entitled  to 
do  so. 

Dean  of  JPacafty. — ^But  the  bond  was  not  delivered  whca 
the  principals  said  they  had  withdrawn  ;  and  if  there  is  to  be 
any  discussion  aa  to  them,  they  must  be  first  called. 

The  Court  accordingly 

**  Adhere  to  the  interlocutor  reclaimed  a^nst,  and  refaae  the 
desire  of  the  reclaiming  note,  without  prejudice  to  the  effect  of 
any  bond  effectually  granted ;  reserving  aU  objectiooa  to  the  al- 
leged validity  of  the  bond  in  question ;  of  new  find  cxpenfcs 
due,  and  remit  the  account,"  &c 

Lord  Ordinary,  Fullerton Act.  Dean  of  Faculty  (Hope}, 

Wilson  ;   W.   Mercer,  W.S.,  Agent AU.    Solicitor- Geiurfil 

(Rutherfurd),  J.  S.  More,  A.  M*Neill,  J.  T.  Gordon ;  G.  ho^ms^ 
W.S.,  Agent.^B.,  Clerk [G.D.F.] 


nth  July  IS3S. 
First  Division. — (G.D.F.) 

No.  276. — George  Stedman,  Petitioner^  r.  Wiljuam 

Thomson,  Respondent, 


Witness — Process — Expenses — Where  a  party  ejramimes  a  rir- 
nes$  on  a  proof  allowed  by  the  Lord  Ordinary,  and  fmilt  ft 
pity  him  his  expenses  at  the  time  of  examination — f&Jd  ti^ 
the  witness  is  entitled  to  the  whole  expenses  incurred  by  him  ta 
making  good  his  claim. 

In  the  above  case  of  Thomson  o.  Monro,  the  Lord 
Ordinary  appointed  Thomson  to  examine  Geim^  Sted- 
man as  a  witness  in  the  proof,  in  order  to  throw  light  on 
the  averment  of  Monro's  interference.  Stedman,  it 
would  rather  appear,  should  have  been  examined  by 
the  other  party.  However,  he  came  to  Edinburgh  fnsa 
Kinross,  his  place  of  residence,  and  was  examiaed  hs 
Thomson.  He  was  absent  three  days,  and  he  claimed, 
as  an  agent,  a  guinea  a-day  for  remuneration,  besides 
£2  as  travelling  expenses  and  expenses  in  EdinborgL 
Thomson  however  refused  to  pay  this  sum  as  extrava- 
gant, but  offered  to  pay  any  reasonable  sum,  or  to  sub- 
mit to  the  commissioner  who  took  the  prao^  the  ques- 
tion what  sum  of  expenses  should  be  allowed, — the 
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objection  of  Thomson  apparently  being,  that  Stedman 
was  mixed  up  with  the  proceedings.  The  account  of 
expenses  was  then  submitted  to  the  auditor  of  Court, 
who  reported  thai  it  was  properly  stated  at  £5.  3s. ;  and 
the  Lord  Ordinary,  on  the  case  being  put  to  the  roll 
by  Stedman,  decerned  for  that  sum,  with  £2.  2s.  as  the 
modified  expenses  incurred  by  him  in  relation  to  the 
matter.  Stedman  reclaimed  against  this  finding,  pray- 
ing the  Court  to  alter,  and  to  find  him  entitled  to  the 
whole  expenses  he  had  incurred  in  his  endeavouring, 
by  correspondence,  &c.,  in  Edinburgh,  to  obtain  pay- 
ment of  his  accounts. 

Lord  Gillies A  witneBS  ought  certainly  to  be  paid  his  ex- 
penses when  he  is  examined.  If  he  is  not  then  paid,  and  be  is 
obliged,  by  the  fault  or  error  of  the  party,  to  take  measures  to 
obtain  payment,  he  is  surely  entitled  to  the  expenses  incurred 
in  Doaking  his  claim  good. 

The  other  Judges  concurred,  and  the  Court  altered 
the  Lord  Ordinary's  interlocutor,  in  so  far  as  it  found 
Stedman  entitled  only  to  modified  expenses ;  found  him 
entitled  to  the  expenses  incurred  in  making  his  claim 
good,  and  remitted  to  the  auditor  to  tax,  &c  The 
Court  also  found  him  entitled  to  the  additional  expenses 
incurred  by  going  to  the  Inner-House. 

Lord  Ordinary,  Fullerton Act.  P.  Robertson,  D.  Milne ; 

Greig  and   Morton,  W.S.,   Agents Alt.   Dean  of  Faculty 

(Hope),  Wilson;  W.   Mercer,  W.S.,  Agent — B.,   CUrk — 
fG.D.F.l 


nth  July  1838. 
FiEST  Division (G.D.F.) 

No.    277. —  LlEUTBNAWT-COLONEL    JoHN      GoBDON, 

Pursuer,  v.  J.  J.  Fraser,  Defender, — Bt  ^  contra. 

Appeal — Execution  Pending  Appeal — Arbitration — Process — 
A,  brought  a  process  of  count  and  reckoning  against  J3,,  who 
raised  an  action  for  payment  against  A,  Thereafter,  both  par- 
ties agreed  to  refer  all  processes  between  them  to  the  decision  of 
certain  arbiters,  who  having  pronounced  their  award,  B.  chal- 
lenged it  on  the  ground  of  corruption.  The  Court,  on  the  point 
of  law  reserved  by  a  special  verdict,  found  that  the  arbiters  had 
acted  legally  in  the  submission.  B,  then  appealed  from 
this  decision — Held  that  it  was  incompetent,  pending  the  ap- 
peal, to  interpose  the  authority  of  the  Court  to  the  awards  in 
A.* s  favour,  though  he  alleged  that  although  he  had  in  his  fa- 
vour the  award  of  the  referees,  yet  unless  the  Court  inter- 
poned  Us  authority  to  the  awards,  there  was  no  decree  which 
he  could  extract. 

Colonel  Grordon  brought  an  action  of  count  and 
reckoning  against  Fraser,  who  had  previously  been  his 
law-agent ;  and  he,  on  the  other  hand,  raised  an  action 
concluding  for  payment  against  Colonel  Gordon. 
These  actions  were  remitted  to  Mr  Guthrie  Wright, 
as  auditor  of  Court,  so  far  as  related  to  the  taxation  of 
the  business  accounts,  and  to  Messrs  Wright  and 
Girvan  in  relation  to  the  general  accounting.  There- 
after the  pursuer  and  defender,  in  1831,  agreed  ju- 
dicially to  refer  the  whole  processes  between  them 
to  the  decision  of  Mr  Guthrie  Wright  and  the  late  Mr 
Patrick  Cockbum,  and,  by  a  formal  submission,  this 
was  accordingly  effected.  The  referees  subsequently 
pronounced  their  award,  and  the  Court  interposed  its 
authority  thereto.  Fraser  tlien  brought  an  action 
against  Wright  and  Cockbum,  the  referees,  and  against 
Colonel  Gordon,  to  have  the  whole  proceedings  in  the 
submission  set  aside,  on  the  ground  of  corruption  of 


the  arbiters  ;  and  in  that  action  the  parties  agreed  to  a 
special  verdict  on  the  facts,  reserving  the  question  of 
law  for  the  Court.  The  Court,  on  30th  May  last, 
{supra,  p.  444,)  held  that  the  arbiters  had  acted  properly 
in  the  submission,  and  that  a  verdict  should  be  entered 
for  the  defenders ;  and  on  7th  June,  in  respect  of  the 
special  verdict,  the  Court  sustained  the  defences,  as- 
soilzied the  defenders,  and  found  them  entitled  to  ex- 
penses. 

Against  these  interlocutors  Fraser  entered  an  appeal 
to  the  House  of  Lords,  and  of  which  due  intimation 
was  made  to  the  opposite  party. 

Colonel  Gordon  then,  in  the  count  and  reckoning, 
moved  the  Lord  Ordinary,  Fullerton,  (who  was  the 
Lord  Ordinary  in  the  several  cases  which  had  been 
included  in  the  submission,)  to  apply  the  awards  which 
the  Court  had  found  to  have  been  legally  pronounced. 
The  Lord  Ordinary  ordered  short  minutes  on  the  state 
of  the  process,  for  the  purpose  of  reporting  to  the  Inner- 
House. 

Colonel  Gordon  contended — That  as  it  was  compe- 
tent for  him  to  apply  for  interim  execution  pending 
the  appeal,  he  was  entitled  to  move  the  Lord  Ordinary 
to  put  the  process  in  such  a  sliape  that  the  awards 
should  be  applied,  to  the  effect  of  enabling  him.  Colonel 
Grordon,  to  realize  the  sums  found  due  under  the  sub- 
mission ;  for  though  he  held  the  referees'  award,  there 
was  not,  in  point  of  form,  a  decree  in  his  favour  of 
which  to  crave  execution. 

Fraser  answered — That  the  count  and  reckoning 
formed  only  one  of  the  processes  referred  to  the  ar- 
biters, and  that  while  the  awards  were  under  appeal, 
subjudice,  it  was  clearly  incompetent  to  take  any  step, 
excepting  under  an  application  founded  on  the  Sta- 
tute, and  praying  for  interim  execution  pending  the 
appeal. 

The  Court 

"  Refuse  to  interpose  their  authority  to  the  award  of  the  ju- 
dicial referees,  in  respect  that  the  case  is  depending  in  the 
House  of  Lords :  Find  the  defender,  J.  J.  Fraser,  entitled  to 
the  expense  of  this  discussion  against  the  pursuer,  and  remit 
the  account,*'  &c. 

Lord  Ordinary.   Fullerton. — Act.   Hector ;   John   Hunter, 

W.S.,  Agent Alt.  P.  Robertson;  J.  J.  Fraser,  W.S.,  Agent, 

— B.,  Clerk LG.D.F.J 


UthJuly  1838. 
First  Division. — (G.D.F.) 

No.  278 Andrew  Pride,  Advocator,  v.  The  St 

Ann's  Bleaching  Company,  Respondents, 

Proof —  Productions  —  Competency  — Witness  —  Process — A 
party  raised  an  action  against  a  defender  for  payment  or  re- 
delivery of  a  quantity  of  yam  which  he  alleged  he  had  by  mis- 
take, in  the  course  of  trade,  over-delivered  to  the  defender. 
In  evidence  of  the  allegation  (he  pursuer  produced  his  books, 
and  his  manager  deponed  to  the  circumstance.  The  defender, 
who,  in  the  course  of  dealing  with  the  pursuer,  never  granted 
any  receipts  for  the  yarn  delivered  to  him,  produced  no  book 
nor  any  document  whatever,  merely  objecting  to  the  regularity 
of  the  mode  of  entries  in  the  books  of  the  pursuer,  which  he 
alleged  did  not  instruct  the  libel —  Circumstances  in  which  the 
Court  admitted  the  pursuer  to  prove  his  libel  by  the  production 
of  his  own  books,  and  the  evidence  of  his  manager. 

The  respondents  brought  an  action  in  the  SherifF 
Court  of  Fife  against  the  advocator,  alleging  that  they 
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had  by  mistake  over-delivered  to  him  a  quantity  of 
250  spindles  of  yam,  and  concluding  for  redelivery  or 
payment.  The  Sheriff,  after  probation,  found  that 
there  was  sufRcient  evidence  to  support  the  libel,  and 
decerned  accordingly.  Pride  advocated.  The  proof 
of  over-delivery  on  the  part  of  the  respondent,  con- 
sisted principally  of  the  entries  in  their  books,  and  the 
evidence  of  their  clerk  or  manager,  Myles.  The  ad- 
vocator, without  producing  any  books  whatever,  or 
other  documents,  founded  on  a  variety  of  discrepancies 
alleged  to  exist  in  the  way  in  which  the  respondents 
kept  their  books,  and  that  they  could  not  instruct  an 
over-delivery.  The  case  is  fully  explained  in  the  fol- 
lowing interlocutor  and  note  of  the  Lord  Ordinary : 

"  22(f  December  1837 The  Lord  Ordinary  having  heard 

parties'  procurators,  and  considered  the  process  and  pro<luctions. 
Finds,  that  during  the  period  from  September  1832  to  Oc- 
tober 1833,  the  pursuers  received  at  their  bleaching -works 
various  parcels  of  yams  from  the  manufacturers,  on  account  of 
the  defender  and  advocator,  to  be  bleached,  or  otherwise  pre- 
pared, and  delivered  to  the  said  defender :  Finds,  that  during 
the  above-mentioned  period,  various  deliveries  of  yarn  were  made 
to  the  defender,  generally  in  quantities  of  250  spindles  at  a 
time :  Finds,  that  at  the  same  time  the  pursuers  were  employed 
in  the  same  way  by  other  persons,  and  particularly  by  a  person 
of  the  name  of  M'Intyre:  Finds,  that  in  the  delivery  of  the 
yarn  which  they  had  received  on  account  of  M'lntyre,  there 
was,  during  summer  1833,  a  deficiency  of  250  spindles,  which 
the  pursuers  were  obliged  to  make  good;  and  finds  it  proved, 
that  during  the  period  above  mentioned,  there  was,  in  conse- 
quence of  some  mistake  of  the  person  employed  at  the  bleach- 
ing-wo'rks,  delivered  to  the  defender  a  quantity  of  250  spindles 
more  than  had  been  received  on  his  account  from  the  manufac- 
turer :  Finds  that  the  defender  has  refused  to  restore  the  said 
250  spindles,  and  is  therefore  liable  for  the  price ;  and  accord- 
ingly repels  the  reasons  of  advocation,  and  remits  the  cause  stm- 
plicUer  to  the  Sheriff  of  Fifeshire,  and  decerns :  Finds  the  said 
pursuers,  the  respondents  in  the  advocation,  entitled  to  their 
expenses,  and  allows  an  account  thereof  to  be  given  in,  and  to 
be  taxed  by  the  auditor. 

"  Note The  defence  of  the  advocator  was  originally  stated 

in  very  vague  and  general  terms,  viz.,  that  he  had  not  received 
more  yarns  than  his  own,  without  any  explanation  whether  he 
denied  the  averment  of  the  pursuers,  of  the  quantity  of  the  yarn 
sent  to  the  bleaching- works  on  his  account,  or  their  averment 
of  the  quantity  delivered  to  him.  On  the  first  point  there  can 
now  be  no  doubt ;  and  accordingly  the  defender  is  obliged  to 
admit  that  the  quantity  sent  from  the  manufacturer  to  the  bleach- 
ing-works,  on  his  account,  is  correctly  stated  by  the  pursuers, 
so  that  the  only  question  is  the  sufficiency  of  the  proof  of  the 
over-delivery  to  the  defender.  That  proof  consists  mainly  of 
the  books  kept  at  the  bleaching-works,  and  the  deposition  of 
Myles  the  manager,  who  kept  their  books,  and  had  the  princi- 
pal charge  of  the  works. 

*'  Considering  the  nature  of  the  case — that  it  involves  a  long 
course  of  dealing,  and  many  successive  deliveries  of  goods — 
that  by  the  practice  of  dealing,  no  receipts  were  given  by  the 
defender  for  the  quantities  of  yarn  delivered  to  him  from  the 
bleaching-works,  and  that  he  kept  no  books,  nor  any  record  of 
the  quantities  so  delivered  to  him,  the  Lord  Ordinary  thinks 
that  the  books  of  the  pursuers  are  admissible  in  evidence ;  and 
that  those  books,  against  the  accuracy  of  which  there  is,  in  his 
opinion,  no  good  objection,  are,  when  combined  with  the  depo- 
sition of  Myles,  and  confirmed  as  to  their  general  accuracy  by 
the  testimony  of  other  witnesses,  sufficient  to  establish  the  pur- 


suers case. 


The  Court,  on  a  reclaiming  note  for  Pride,  unani- 
mously ad/tered. 

Lord  Ordinary,  Fullerton. — Act.  Cowan ;  D.  M.  Adamson, 

Agent — AU.  P.  Robertson;  Ritchie  and  Hill,  W.S.,  Agenis 

N.,  C&rA.— [G.D.F.l 


UthJufyl83S. 
First  Division. — (G.D.F.) 

No.  279< — Trb  Honourabub  Mrs  Hat  Mackekzib 
and  John  Hat  Mackenzie^  Pursuers,  v.  Mukdo 
Mackenzie,  Defender, 

Superior  and  Vassal — Non-Entry — Title  to  Sue — Charter  a 
non  habente  potestatem — Jus  accretionis — Process — A,,  the 
proprietor  of  an  estate,  who  was  base  infeft,  became  a  party  to 
his  daughter's  contract  of  marriage  in  170B,  wherein  he  ctm- 
veyed  the  estate,  with  procwratorg  and  precept^  to  the  second 
son  of  the  marriage.  TTiereqfter  the  superior,  who  was  2a- 
bouring  under  forfeiture,  granted,  in  1778,  a  charter  of  cosr- 
firmation  of  the  base  right,  and  he  Uhewise  confirmed  the  mar- 
riagC'Contract,  the  superiority  and  estate  being  at  that  time 
annexed  to  the  Crown,  but  in  1785  the  estate  was  restored  to 
the  superior  by  Crown^eharter,  T%e  second  son  of  the  mar- 
riage expede  a  general  service  in  1795,  as  nearest  and  hwjkl 
heir  of  provision  to  A.,  and  having  taken  up  the  unexecuted 
procuratory  in  the  marriage-contract,  was  duly  infeft.  B,, 
representing  the  superior  of  the  lands  in  virtue  of  an  entaU^ 
at  the  distance  offifty-three  years  from  the  date  t^tKe  charter 
of  confirmation,  brought  an  action  of  declarator  of  non^entry 
against  the  second  son  of  the  marriage — Opinion  of  the  Court 
(\.)  TTiat  A,  muet,  at  hie  death,  be  considered  to  have  been 
duly  entered  as  vassal  with  the  superior,  in  respect  that  the 
superior  had  confirmed  the  base  right  and  the  marriage-con- 
tract in  1788,  and  in  respect  that  A,  conveyed  the  estate  in 
the  marriage-contract,  with  procuratory  and  precept .-  (%) 
T*hat  whatever  defect  existed,  by  reason  of  the  forfeiture,  against 
the  charier  of  confirmation,  it  was  cured  by  the  Crown -char- 
ter ;  or,  at  all  events,  (S.J  That  the  second  son,  as  keir  of 
provision  under  the  uutrriage-contract,  duly  served  and  re- 
toured,  and  as  representing  A,,  who  had  accepted  the  charter, 
could  not  now  object  to  it  as  flowing  a  non  habente  potes- 
tatem, ta  a  question  with  a  party  representing  the  superior 
who  had  granted  the  charter  ;  and,  (^.)  That  as  A,  must  be 
held  to  have  been  dubf  entered  as  vassal  with  the  superior,  it 
w<is  not  necessary,  in  the  action  of  non-entry,  to  call  A,*s  heir 
of  line  or  investiture — Action  accordingly  sustained  against 
the  second  son,  as  heir  of  provision  of  A,,  and  preHuunary 
defence,  that  A.*s  heir  of  line  was  not  called,  accordingly  re- 
pelled. 

In  July  1713,  George  Earl  of  Cromarty  granted  a 
precept  of  clare  constcU  for  infefting  Murdo  Mac- 
kenzie as  nearest  and  lawful  heir  to  his  father  in  the 
estate  of  Ardross,  and,  in  terms  of  the  precept,  Murdo 
the  first  was  duly  infeft  in  1713.  He  had  a  son  named 
John,  who  married  a  Miss  Erskine.  In  the  contract 
of  marriage,  Murdo  the  father  settled  the  estate  of  Ar- 
dross on  his  son  John,  and  the  heirs  of  the  marriage, 
llie  eldest  son  and  heir  of  this  marriage  was  Murdo 
the  second. 

In  1743,  Murdo  the  second  married  a  Miss  Paton  of 
Grandholm,  and  his  father,  John,  in  their  contract  of 
marriage,  settled  the  estate  of  Ardross  on  Murdo  the 
son,  and  the  heirs  of  the  marriage ;  whom  failing,  to 
the  heirs  of  Murdo  in  any  other  marriage ;  whom  £ul- 
ing,  his  heirs  whomsoever.  Murdo  was  duly  infeft  in 
the  contract  on  12th  December  1763. 

The  only  child  of  this  marriage  was  Margaret  Mac- 
kenzie, who  was  married  on  3d  March  1768,  to  Cap- 
tain James  Munro  of  Teaninich.  On  that  occasion, 
Captain  Munro,  in  their  antenuptial  contract,  which 
contained  procuratory  of  resignation  and  prec^  of 
seisin,  conveyed  his  estate  of  Teaninich  to  his  wife  in 
liferent,  in  case  of  survivance,  and  to  the  eldest  heir- 
male  of  the  marriage,  whom  failing,  to  his  heirs-fe- 
male in  fee ;  and>  on  the  other  part,  Mr  Mackenzie  of 
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Ardross  (Murdo  the  second)  settled  that  estate  on  the 
second  son  of  the  marriage : 

**  For  the  which  causes,  and  on  the  other  pBVt,  the  said 
Murdo  Mackenzie  of  Ardross  has  sold  and  disponed,  and  hy 
these  presents,  for  him,  his  heirs  and  successors,  and  all  others 
his  assignees,  and  with  and  under  the  burdens,  provisions,  con- 
ditions, reservations,  restrictions,  limitations,  power,  faculty, 
and  irritant  clauses  after  insert,  gives,  grants,  sells,  annailzies, 
and  dispones,  to  and  in  favours  of  the  said  Murdo  Mackenzie 
himself,  in  liferent,  during  all  the  days  of  his  life,  and  to  the 
heirs-male  to  be  procreated  of  the  marriage  betwixt  him  and 
Mrs  Bathia  Paton,  his  spouse ;  which  failing,  to  the  heirs -male 
to  be  procreate  of  his  body,  of  any  subsequent  marriage,  in  fee ; 
'which  failing  to  the  said  Mrs  Margaret  Mackenzie,  his  daughter, 
in  liferent,  and  to  the  second  son  to  be  procreate  betwixt  her 
and  the  said  Captain  James  Munro,  in  fee ;  which  failing,  to 
the  next  younger  son  of  the  body  of  the  said  Mrs  Margaret 
Mackensie  of  this  marriage,  and  so  on  to  the  younger  sons  of 
this  marriage,  and  their  heirs  in  their  order,  in  fee ;  which  fail- 
ing, to  the  only  son  of  this  marriage,  in  liferent,  and  to  the  se- 
cond son  of  his  body,  in  fee,  and  the  younger  sons  in  their 
order ;  which  failing,  to  the  eldest  son,  and  the  heirs-male  of 
his  body,  in  liferent,  until  the  birth  of  a  second  son,  and  to 
such  second  son  in  fee ;  which  failing,  to  the  heirs^male  to  be 
procreated  of  the  body  of  the  said  Mrs  Margaret  Mackenzie,  of 
any  subsequent  marriage,  in  fee ;  which  failing,  to  the  eldest 
daughter  of  her  body,  by  this  marriage,  in  fee,  who  does  not 
succeed  to  the  said  Captain  James  Munro*s  estate ;  which  fail- 
ing, to  the  younger  daughters  of  this  marriage,  in  their  order, 
in  fee,  the  eldest  daughter  always  succeeding  without  division ; 
which  fiuling,  to  the  only  daughter  to  be  procreate  of  this  mar- 
riage, in  liferent,  until  the  birth  of  a  second  son  of  that  daugh- 
ter, and  to  such  second  son,  in  fee;  which  failing,  to  the  eldest 
daughter  of  the  heir-male  of  this  marriage  who  does  not  suc- 
ceed to  her  father's  estate,  and  so  on  to  the  younger  daughters 
in  their  order,  in  fee ;  all  which  fiiiling,  to  the  heirs  whatsoever 
of  the  body  of  the  said  Mrs  Margaret  Mackenzie,  the  eldest 
daughter  or  heir-female  always  succeeding  without  division,  in 
liferent  and  fee,  in  manner  above  mentioned.  All  and  Haili  the 
lands  and  estate  of  Ardroes,"  &c. 

Murdo  Mackenzie,  the  party  to  this  contract  of  mar- 
riage, died  without  heirs-male  of  his  body,  and  some 
years  thereafter,  his  daughter,  Mrs  Margaret  Mac- 
kenzie, also  died,  leaving  two  sons  bom  of  her  mar- 
riage with  Captain  James  Munro  of  Teaninich,  viz., 
Hugh  Munro,  Esquire,  now  of  Teaninich,  the  eldest 
son,  and  the  defender  (Murdo  the  third),  the  second 
son  of  that  marriage.  The  former  took  the  estate  of 
Teaninich,  and  the  defender  the  estate  of  Ardross,  un- 
der the  destination  contained  in  the  marriage-contract. 
No  infeftment,  it  was  alleged,  had  passed  on  that  deed. 
But,  in  December  1795,  the  defender  expede  a  gene- 
ral service  as  nearest  and  lawful  heir  of  provision  in 
general  under  the  marriage-contract  to  the  deceased 
Murdo  Mackenzie,  his  grandfather,  and  having  taken 
up  the  unexecuted  precept  of  sasine,  was,  in  virtue 
thereof,  duly  infeft  in  the  lands  of  Ardross  in  March 
1796- 

In  1824,  the  defender  sold  a  portion  of  the  lands  of 
Ardross  to  Joseph  Gordon,  W.S.,  for  behoof  of  him- 
self and  other  parties. 

The  pursuers,  who  had  acquired  right  to  the  Cro- 
marty estate  in  virtue  of  an  entail  executed  by  Lord 
Macleod,  brought  this  action,  in  1828,  as  heritable  pro- 
prietors and  superiors  of  the  lands  and  baronies  of 
Deline  and  Tarbut  and  others,  comprehending  the 
lands  of  Ardross,  and  it  was  directed  against  the  de- 
fender and  the  parties  to  whom  he  had  sold  a  portion 
of  the  lands  of  Ardross,  and  it  called  for  reduction  of 


all  dispositions,  contracts,  charters,  precept  of  dare 
constaty  adjudications,  instruments  of  seisin,  &c.,  grant- 
ed by  the  pursuers  or  their  authors  in  favour  of  the 
said  Murdo  Mackenzie,  and  the  parties  to  whom  he 
had  disponed,  and  to  have  it  found  that  the  pursuers 
had  the  sole  right  to  the  lands  contained  in  such  writ- 
ings, and  to  uplifl  the  rents,  &c. 

"  And  the  said  defenders  should  be  prohibited  and  discharged 
from  troubling  and  molesting  the  pursuers  or  their  tenants  in 
the  quiet  and  peaceable  possession  thereof  at  least  in  case  it 
shall  happen,  during  the  course  of  the  process  to  follow  hereon, 
that  the  said  Murdo  Mackenzie,  &c.,  or  any  of  them,  shall  pro- 
duce any  rights  of  property  of  any  part  of  the  said  subjects  in 
favour  of  any  of  their  predecessors  or  authors,  bolden  by  them 
of  the  pursuers,  or  of  their  predecessors  or  authors,  as  imme> 
diate  lawful  superiors  thereof,  and  that  the  same  shall  be  found 
sufficient  to  exclude  the  pursuers  from  the  right  of  property 
thereof;  then,  and  in  that  case,  it  ought  and  should  be  found 
dnd  declared,  by  decree  foresaid,  that  the  lands  and  others 
before  described  are  and  have  been  in  non-entry  since  the  death, 
of  the  vassal  or  vassals  who  was  or  were  last  infeft  and  seized 
therein,  and  will  so  continue  until  the  entry  of  the  lawful  heir, 
or  legal  disponee  or  disponees;  and  that  thereby  the  bygone 
non-entry  retour  maills  of  the  said  lands  and  others,  till  the 
date  of  citation  to  be  given  to  the  said  defenders  hereon, 
and  the  full  rents,  maills  and  duties  of  the  same,  after  the  date 
of  the  said  citation,  do  belong  to  the  pursuers  as  superiors 
thereof:  And  therefore,  not  only  ought  the  said  defenders,  as 
intromitters  with  the  said  rents,  maiUs  and  duties,  to  be  de- 
cerned and  ordained,  by  decree  foresaid,  to  make  payment  to 
the  pursuers  of  the  amount  of  the  said  retoured  duties  from  the 
death  of  the  last-entered  vassal  or  vassals  to  the  said  citation, 
and  of  the  full  rents,  maills  and  duties  of  the  said  lands  and 
others,  from  the  date  of  the  said  citation,  yearly  and  termly 
in  all  time  coming,  until  the  lawful  entry  of  the  righteous 
heir,  or  legal  disponee  or  disponees  thereto,  the  terms  of  pay- 
ment in  time  coming  being  always  first  come  and  bygone ;  but 
also  our  other  letters  should  be  ordained,  by  decree  foresaid, 
to  be  directed  to  messengers-at-arms,  conjunctly  and  severally, 
charging  them  to  pass,  and  in  our  name  and  authority  search 
for,  seek,  fence,  arrest,  apprise,  compel,  poind,  and  distrain 
the  readiest  moveable  goods  and  gear,  being,  or  that  shall  hap- 
pen  to  be,  upon  the  said  subjects,  to  the  avail  and  quantity  of 
the  amount  of  the  foresaid  retoured  duties,  from  the  death  of 
the  last-entered  vassal  or  vas?als  in  the  said  lands  and  others,  to 
the  date  of  the  said  citation,  and  make  the  pursuers  com- 
pletely paid  thereof." 

To  this  action  the  defender,  Murdo  the  third,  a 
grandson  of  Murdo  the  party  to  the  contract  of  mar- 
riage of  1768,  lodged  defences,  stating  that  Hugh 
Munro  was  the  eldest  son  and  heir  of  the  marriage  be- 
tween Captain  James  Munro  and  the  heiress  of  Ar- 
dross, and  that  he  was  besides  the  superior  of  the  sub- 
altern fee  created  by  the  defender's  infeftment  in  the 
marriage-contract,  and  that  he  was  bound  to  warrant 
the  settlement  of  the  estate  to  the  defender,  as  part  of 
the  consideration  on  which  the  estate  of  Teaninich  was 
settled  on  himself;  and  he  stated  the  following  preli- 
minary defences :  (1.)  The  action  is  totally  void  and 
inept,  in  respect  that  the  pursuer  has  not  called  as  a 
party  Captain  Hugh  Munro  of  Teaninich,  the  heir  of 
the  last-entered  vassal.  (2.)  The  summons  relates  to 
various  lands,  of  which  the  pursuer  is  not  the  superior, 
and  which  are  held  by  the  defender,  partly  of  a  differ- 
ent superior,  and  partly  of  the  Crown.  In  particular, 
the  lands  of  Easter- Fern,  Corry-Feam,  Riegillichinish, 
and  Kylemore,  which  are  expressly  libelled  as  in  non- 
entry,  are  held  by  the  defender  of  Roderick  Macken- 
zie of  Scotsbum>  and  are  in  no  respect  in  non-entry, 
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— ^the  defender  holding  a  charter  of  confirmation  of 
these  lands,  granted  by  Mr  Mackenzie  so  far  back  as 
the  year  1799*  In  like  manner,  the  lands  described  in 
the  summons  as  the  "  Davoch  lands  of  Tollie,  with  the 
milne  thereof,  commonly  called  Milne- Gaggan,  mill- 
lands,  multures,  sucken,  sequels,  and  knaveships  of  the 
same,  with  the  pendicles  of  the  said  davochs  in 
Strathrurdale,  and  the  grazings  of  Glackshelloch,'*  are 
libelled  as  held  of  the  pursuer,  and  as  in  non-entry, 
whereas  the  defender  holds  these  lands  of  the  Crown, 
having  expede  a  Crown-charter  of  resignation  thereof, 
so  far  back  as  the  3d  February  1810 ;  and  they  are  of 
course  not  in  non-entry.  (3.)  With  regard  to  the  re- 
maining lands,  supposing  the  pursuer's  summons  were 
valid,  or  could  be  entertained,  the  defender  maintains 
that  Captain  Munro,  the  heir  of  the  last-entered  vassal, 
is  the  party  bound  to  enter,  and  that,  when  the  heir  is 
willing  or  compellable  to  enter,  the  superior  is  bound 
to  receive  him ;  and  as  he  cannot  with  truth  describe 
the  vassal  to  be  lying  out  unentered,  is  precluded  from 
the  remedies  of  a  declarator  of  non-entry. 

'*  27th  February  1830 The  Lord  Ordinary  having  beard 

counsel  for  the  parties — In  respect  it  appears  tbat  Murdo  Mac- 
kenzie, the  granter  of  the  disposition  of  3d  March  1768,  was  not 
entered  with  the  superior,  finds  that  the  pursuer  was  bound  to 
call  the  heir  of  the  last-entered  vassal ;  and  sists  process  until 
he  shall  be  called :  Finds  the  defender  not  entitled  to  the  expenses 
of  this  preliminary  discussion,  and  decerns. 

"  Note The  cases  of  Dundas  v,  Drummond,  10th  February 

1769,  and  Magistrates  of  Dundee  v.  Kidd,  26th  June  1829,  are 
referred  to  by  the  pursuer.  But  the  decisions  in  both  these 
cases  depended  essentially  on  the  fact,  that  the  granter  of  the 
procuratory  of  resignation  was  himself  an  entered  vassal.  Here 
the  granter  of  the  procuratory  in  the  marriage-contract  was 
never  entered,  so  that  his  procuratory  is  no  Mrarrant  for  resigna- 
tion ;  and  he  bound  himself  and  his  heirs  by  the  titles  to  com- 
plete a  title,  so  as  to  validate  the  conveyance  as  a  public  right. 
Jt  does  not  appear  to  the  Lord  Ordinary  that  the  circumstance 
of  the  granter  of  the  marriage-contract  having  been  in/ejl  base, 
can  affect  this  question,  or  bring  the  case  within  the  principle 
of  those  of  Dundas  or  Dundee.  Here  the  pursuer  calls  for,  and 
necessarily  calls  for  all  the  writs  constituting  the  title  derived 
from  the  superior,  as  it  stood  in  the  person  of  the  last-entered 
vassal ;  and  that  vassal  executed  no  deed  with  a  double  hold- 
ing, or  at  least  with  procuratory  of  resignation,  so  as  to  entitle 
any  other  party  dejure  to  hold  of  his  own  superior.  See  Gard- 
ner V,  Anderson,  March  1799,  referred  to  by  the  defender.  What 
the  effect  may  be  of  its  being  held  necessary  to  call  the  heir  of 
the  last  vassal,  the  Lord  Ordinary  has  not  found  it  necessary  at 
present  to  decide.'* 

The  pursuers  reclaimed  against  this  interlocutor,  and 
at  advising  they  craved  diligence  for  recovery  of  cer- 
tain writings.  The  Court  (15th  May  1830),  "remit 
to  the  Lord  Ordinary  to  grant  the  diligence  in  question 
on  the  part  of  the  pursuers,  upon  payment  to  the  de- 
fender of  the  expenses  of  the  discussion  on  this  note, 
as  the  same  shall  be  modified  and  decerned  for  by  the 
Lord  Ordinary."  Under  this  diligence  the  pursuers 
recovered  a  charter  of  confirmation  by  the  factors  and 
commissioners  of  Colonel  John  Mackenzie,  commonly 
called  Lord  Madeod,  in  favour  of  the  said  Murdo 
Mackenzie  the  second,  dated  16th  July  1778,  confirm- 
ing the  marriage-contract  between  him  and  Miss  Paton 
in  1743,  and  likewise  confirming  a  seisin  following 
thereon  in  favour  of  Murdo  Mackenzie,  on  12th  Decem- 
ber 1763.  The  charter,  which  had  no  precept  of  seisin, 
it  was  argued,  sufficiently  showed  that  Murdo  the  second, 


the  party  to  the  marriage-contract  of  1768,  was  entered 
with  the  superior,  which  removed  the  doubt  expressed 
by  the  Lord  Ordinary  in  his  interlocutor. 

In  answer  to  this  it  was  stated,  that  the  charter  of 
confirmation  was  inept,  because  in  1778»  the  Cromarty 
estate  was  under  forfeiture,  and  annexed  to  the  Crown ; 
and  consequently  it  flowed  a  non  habente  potesialem. 
Accordingly  it  might  have  been  challenged  by  Lord 
Macleod  or  Murdo  Mackenzie,  when  they  found  it  for 
their  interest.     It  was  of  no  consequence  that  the  estate 
was  afterwards  restored  to  Ix>rd  Macleod ;  and  the  null 
charter  granted  during  forfeiture,  could  not  become  valid 
Jure  accretionis^  because  at  the  time  of  granting,  the 
Crown  or  its  commissioners  were  superiors,  and  not 
Lord  Macleod ;  and  even  when  it  was  restored,  it  was 
conveyed  by  the  Crown  in  payment  of  £19,010, — 
not  to  the  heirs  of  the  previous  investiture,   but  to 
Lord  Macleod,  his  heirs  and  assignees.     It  was  ihere- 
fore  pleadedf  in  point  of  law,  l^^  That  the  jus  acereiumis 
only  applies  where  the  radical  right  is  at  the  time  in  the 
party,  though  formally  defective,  as  in  the  ease  of  pro- 
prietorship without  infeftment.     But,  2d£^,  That  it  is 
at  any  rate  quite  settled,  that  the  doctrine  only  holds 
as  to  rights  implying  warrandice.     The  auUiorities 
most  expressly  limit  the  application  of  the  doctrine  to 
"  voluntary  transmissions,  in  which  absolute  warran- 
dice is  either  expressed  or  implied,"  and  specially  ex- 
cept those  cases  in  which  there  is  either  no  warrandice 
at  all,  or  a  warrandice  merely  from  fact  and  deed. 
(Erskine,  IL  7.  3,  4.)     It  is  entirely  from  the  opera- 
tion of  the  clause  of  warrandice  that  iikejussiqcferreniem 
of  the  author  is  held  to  be  transferred  to  the  successor. 
But  a  charter  of  confirmation  is  not  of  the  nature  of  a 
disposition,  or  any  other  conveyance  or  obligation  in- 
ferring absolute  warrandice.    It  is  the  performance  of 
a  feudal  act  of  superiority,  somewhat  resembling  the 
holding  a  baron  court,  or  giving  a  vote  as  freeholder, 
or  similar  acts,  which,  if  done  by  one  not  superior  at 
the  time,  will  not  be  made  valid  by  the  mere  after  ac- 
quisition of  the  superiority.    If  a  person  not  truly  a 
superior,  held — as  under  the  old  law  he  might  have 
done  very  largely — a  court  as  superior,  the  judgments 
which  he  might  give  would  be  utterly  null  and  vend, 
and  never  could  be  pretended  to  be  rendered  valid  by 
an  after  acquisition  of  the  superiority.     Or  if  a  party, 
not  having  the  superiority,  gave  a  vote  as  freeholder, 
which  was  challenged  on  this  ground,  it  never  for  a 
moment  could  be  supported,  on  the  ground  that  after- 
wards, and  before  the  decision  of  the  Court  of  Review, 
he  had  acquired  the  superiority.     It  has  been  again 
and  again  decided,  that  a  vote,  bad  originally,  could 
not  be  supported  by  the  production  of  new  titles, 
merely  necessary  to  complete  the  right ;  and  aJbrUori 
would  this  hold,  where  they  went  entirely  to  create  it? 
But  the  act  of  confirmation  is  just  in  like  manner  with 
these,  not  an  act  of  transmission  of  property  with  war- 
randice, but  an  act  of  superiority  requiring  the  actual 
possession  of  superiority  at  the  time^  to  render  it  a 
valid  act,  and  not  made  valid  by  any  mere  after  ac- 
quisition.   It  may  perhaps  be  different,  where  a  per- 
son, not  in  right  of  a  property,  grants  an  onerous  de- 
position or  lease  of  the  property.     The  after  acquisi- 
tion of  the  property  may  possibly,  in  that  case,  raise 
on  the  warrandice  tiie  plea  of  ^W  stg^ervemem*.     Errn 
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in  that  case,  however,  the  result  would  be  rather 
to  give  an  action  on  the  warrandice,  than  to  pro- 
duce, ipso  facio,  an  accrescence  of  the  feudal  title. 
Still,  in  some  way,  the  warrandice  may  perhaps  ap- 
ply. But  if  a  person,  not  superior,  exercises  an  act 
of  superiority,  such  as  holding  a  court,  or  giving  a 
vote,  it  is  submitted  that  no  after  accretion  of  the 
superiority  will  render  these  acts  valid;  and  so,  in 
the  present  case,  the  feudal  act  of  confirmation  by 
a  person  not  superior,  being  essentially  nuU,  cannot  be 
held  afterwards  invalidated.  This  last  view  was  cor- 
roborated by  the  case  of  the  Town  of  Musselburgh  v, 
Scott,  22d  December  1685;  M.,  7759,  Synopsis,  jW 
superveniens.  There  could  be  no  prescription,  because 
the  charter  was  null,  as  granted  a  non  hcAenie  potesla- 
tern:  Stewart  v.  Houston,  14th  May  1823;  F.  C.  On 
every  principle  of  feudal  law,  it  was  argued  that  the 
heir  of  the  vassal  last  infeft  must  be  called,  no  other 
party  being  known  to  the  superior :  Ersk.  11.  5,  42. 
Stair,  II.  4,  21.  Bankton,  II.  4,  18.  Napier  v  Kin- 
caid,  3d  December  1743.  Elchies  v.  Non-Entry,  No. 
2.  Duke  of  Hamilton  v.  Callender,  15th  December 
1686  ;  Mor.  2211.  Haig  v.  Forbes,  16th  May  1821 ; 
Shaw,  1. 1 1 .  Hill  v.  Mackay,  5th  February  1 824 ;  Shaw, 
II.  681 .  Spence  t;.Whiteford,  22d  February  1715 ;  Mor. 
15,093. 

Argued  for  the  pursuers — It  could  not  be  doubted 
that  they  represented  Lord  Macleod,  and  that  the 
charter  had  been  acted  upon  as  a  valid  deed  for  fifty- 
three  years.  Besides,  this  charter  had  been  stated  in 
the  inventory  of  titles  executed  by  the  defender  in  fa- 
vour of  the  purchasers  to  whom  he  had  sold  a  portion 
of  Ardross,  that  this  charter  was  to  be  a  subsisting 
title.  It  was  therefore  clear,  in  the  circumstances, 
that  whatever  defects  might  be  proponed  to  the  char- 
ter by  third  parties,  neither  the  pursuer  nor  the  de- 
fender could  object  to  it.  Lord  Macleod  could  not 
have  founded  on  the  defect  in  his  own  title  after 
granting  the  charter,  and  have  compelled  his  vassal 
to  take  out  a  new  entry  and  pay  a  second  composi- 
tion ;  neither  could  the  vassal,  after  getting  the  char- 
ter, hold  himself  out  as  a  vassal  non-entered.  It  was 
not  ki^us  loci  what  was  competent  for  Murdo  Mac- 
kenzie to  have  done,  had  the  Crown  brought  a  de- 
clarator of  non-entry.  The  present  question  occurs 
with  the  pursuers,  who  stand  in  the  right  of  Lord 
Macleod ;  and  if  Murdo  Mackenzie  would  have  been 
bound  by  his  own  act  in  a  question  with  Lord  Mac- 
leod, he  must  equally  be  so  in  a  question  with  the 
pursuers.  But  the  Crown-charteiC  in  1785,  restoring 
the  forfeited  estate  of  Cromarty,  cured  any  defect  in 
the  title  on  the  principle  jus  superveniens  auctaris  ac' 
erescii  successori.  The  cases  cited  against  this  doc- 
trine did  not  apply ;  and  in  the  case  of  Musselburgh, 
it  is  evident  from  the  report,  that  the  Jus  accretionis 
would  have  been  held  to  apply,  if  the  infeflment  given 
by  the  town  of  Musselburgh  had  been  a  voluntary 
act  performed  by  them  upon  payment  of  the  cus- 
tomary composition.  It  was  only  upon  the  ground 
that  the  entry  had  been  given  in  obedience  to  a  charge 
of  homing  that  the  Court  held  the  town  of  Mussel- 
burgh entitled  to  disregard  that  act,  nor  would  even  the 
circumstance  of  its  having  been  compulsory  have  car- 
ried them  through,  if  it  could  have  been  presumed  that 


a  composition  had  been  paid  when  the  entry  was  given 
It  was  however  argued,  that  the  doctrine  of  accretion 
did  not  apply  to  a  charter  of  confirmation,  because  it 
was  "  a  feudal  act  of  superiority,"  different  from  "  a 
disposition  containing  absolute  warrandice."  But  the 
above  case  of  Musselburgh  afforded  a  satisfactory  an- 
swer to  that  argument.  The  Court  did  not  in  that 
case  recognise  the  plea,  that  a  charter  granted  a  non 
domino,  cannot  be  validated  jur^  accretionis.  On  the 
contrary,  the  Court  distinctly  held,  that  if  the  charter 
there  in  question  had  been  a  voluntary  deed,  granted 
upon  payment  of  the  proper  composition,  this  would 
have  "  put  them  in  the  case  of  a  voluntary  deed,  and 
give  the  vassal  ground  to  plead  that  he  had  j^ts  accre^ 
tionis/*  On  referring,  indeed,  to  the  older  decisions, 
it  will  be  found  that  the  doctrine  of  accretion  has  been 
always  recognised  as  applicable  to  questions  between 
superior  and  vassal.  Thus,  in  the  case  of  Crawford  v. 
Lord  Murdiston,  10th  March  1636;  Brown's  Synopsis, 
1 167,  ''  a  vassal's  right  having  fallen  by  the  forfeiture 
of  his  mediate  superior,  the  gifl  of  forfeitry,  purchased 
in  by  the  immediate  superior,  was  found  to  accresce  to 
the  vassal."  So  also  in  Boyd  v.  Tenants  of  Kaim- 
sleugh,  15th  February  1665;  Brown's  Sjrnopsis,  1167, 
^*  a  gift  of  ward  being  taken  for  the  behoof  of  the  ward 
vassal  himself,  or  any  way  acquired  by  him,  he  was 
found  obliged  to  communicate  the  same  to  his  sub- 
vassal,  without  having  any  claim  but  for  a  proportion 
of  the  composition  and  expenses  laid  out  in  procuring 
the  same ;  and  this  though  the  sub- vassal  had  not  his 
superior  bound  in  any  sort  of  warrandice  against  this 
casualty,"  The  charter  was,  besides,  protected  by  the 
operation  both  of  the  positive  and  negative  prescrip- 
tion :  Ersk.  III.  7, 4  and  9*  Stewart  v.  Houston,  14th 
May  1823,  was  not  adverse  to  this  plea. 


« 


I2ih  June  1832. — The  Lord  Ordinary  having  resumed  con- 
sideration of  this  process,  with  the  wriis  now  produced,  and 
having  heard  parties'  procurators,  and  thereafter  considered  the 
minutes  of  debate.  In  respect  of  the  limited  terms  in  which  the 
interlocutor  of  the  Court,  remitting  the  cause,  is  expressed, 
which  may  give  rise  to  a  doubt  as  to  the  Lord  Ordinary's  power 
to  give  judgment  in  it,  makes  avizandum  to  the  Court,  and  ap- 
points printed  copies  of  these  minutes,  and  of  the  subjoined 
note,  and  of  the  interlocutor  remitting  the  cause,  to  be  put  into 
the  boxes  of  the  Lords  of  the  First  Division,  in  order  to  be  re- 
ported. 

"  Abte.— .The  Lord  Ordinary,  on  advising  the  case,  had  pre- 
pared a  judgment  on  the  merits,  with  a  short  note  of  explana- 
tion in  the  terms  subjoined ;  but,  on  looking  at  the  interlocutor 
of  the  Court,  he  observed  that,  probably  per  inctiriam,  it  is  so 
expressed  that  the  remit  may  seem  to  be  limited  to  the  purpose 
of  granting  diligence.  To  prevent  any  inconvenience  which 
this  might  occasion,  he  determined,  with  the  concurrence  of  the 
parties,  to  report  the  cause,  with  his  opinion  expressed  in  the 
manner  in  which  he  had  prepared  an  interlocutor : 

" '  Having  considered,  &c.,  Finds  that  the  defender,  represent- 
ing Murdoch  Mackenzie  of  Ardross,  as  heir  of  provision  under 
the  marriage- contract  of  1768,  served  and  retoured,  is  not  now 
entitled,  in  a  question  with  the  pursuer,  as  representing  John 
Madcenzie,  formerly  designed  liOrd  Macleod,  to  object  to  the 
validity  of  the  charter  of  confirmation  granted  by  the  commis* 
doners  of  the  said  John  Mackenzie  Lord  Macleod,  in  1778,  and 
Accepted  by  the  said  Murdoch  Mackenzie,  on  the  ground  that 
the  said  charter  proceeded  a  non  habenie  potestaiem :  Finds  that 
the  seisin  of  the  said  Murdoch  Mackenzie  in  the  lands  in  ques- 
tion, of  date  the  12th  December  1763,  and  the  marriage-contract 
in  174*3,  on  which  it  proceeded,  having  been  confirmed  by  the 
said  charter,  the  said  Muidoch  Mackenzie  must  be  considered 
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to  have  been,  at  the  time  of  his  death,  duly  entered  and  infeft 
aa  the  immediate  vassal  of  the  pursuer's  predecessor ;  and  in 
respect  that  the  said  Murdoch  Mackenzie  did,  by  the  said  mar- 
riage-contract, convey  the  said  lands,  with  procuratory  of  resig- 
nation and  precept  of  seisin.  Finds  that  it  was  not  necessary 
for  the  pursuer  to  call  the  heir  of  line  or  investiture  of  the  said 
Murdoch  Mackenzie  as  a  party  to  this  action :  Recals  the  inter- 
locutor of  the  27th  February  1830 ;  repels  the  preliminary  de- 
fence, and  ordains  the  defender  to  ti^e  a  first  term  for  satisfying 
the  production,'  &c. 

*' '  Noie.^-A  charter  of  confirmation  must  always  be  a  volun- 
tary right ;  and  the  Lord  Ordinary  has  no  idea  that  any  party, 
after  granting  such  a  title,  or  the  heir  representing  him,  could 
afterwards  challenge  or  repudiate  it,  on  the  ground  that  he  had 
not  the  title  of  superiority  at  the  granting  of  it.  The  case  of 
Musselburgh  related  to  an  apprizing,  which  was  treated  as  a 
case  of  an  act  under  diligence,  whether  there  was  an  actual 
charge  of  horning  or  not.  But  to  hold  that  the  pursuer  could 
now,  after  the  lapse  of  fifty  years,  and  forty-six  after  there  was 
a  clear  title  of  superiority  in  her  ancestor,  call  upon  the  heir  of 
Murdoch  Mackenzie,  to  whom  be  had  given  the  entry  by  con- 
firmation, and  who  had  divested  himself  and  his  heirs,  by  pro- 
curatory of  resignation,  to  enter  with  her,  as  if  he  derived  right 
from  a  party  who  held  merely  by  base  infeftment,  and  so  was 
himself  the  heir-apparent  of  the  public  right,  on  the  ground  that 
her  ancestor  bad  not  power  to  grant  the  charter,  appears  to  the 
Lord  Ordinary  to  be  a  proposition  altogether  untenable.  And 
if  the  pursuer  could  not  maintain  this,  the  Lord  Ordinary  is  of 
opinion,  in  conformity  to  the  cases  of  Dundas,  10th  February 
1769,  and  Dundee,  26th  June  1629,  that  she  was  not  bound  to 
call  the  heir  of  Murdoch  Mackenzie  as  a  party  to  this  action."* 

At  advising, 

Lord  Oillies. — There  is  certainly  a  difficulty  in  the  case ;  but 
I  am  inclined  to  agree  in  the  opinion  expressed  by  the  Lord  Or* 
dinary. 

Lord  Pretident I  coincide  with  his  Lordship.     It  is  in  vain 

now,  more  than  forty-six  years  after  Lord  Macleod  obtained  the 
superiority,  to  say  that  this  party  is  not  bound  to  enter  with  the 
pursuers  who  come  into  Lord  Macleod*s  right.  Originally  Lord 
Macleod  may  have  had  a  defective  title,  but  then  it  was  cured 
by  the  subsequent  restoration.  It  is  more  than  forty-six  years 
since  this  happened.  The  vassal  accepted  of  the  charter,  so  it 
is  a  great  deal  too  late  to  object  to  it. 

Lord  Mackenne,-^l  agree  with  the  Lord  Ordinary  on  both 
points. 

Lord  Corehouae, — I  am  clearly  of  the  same  opinion.  The 
Lord  Ordinary's  interlocutor  is  quite  irresistible.  Murdo  Mac- 
kenzie, by  accepting  of  that  charter,  was  barred  personaU  excep" 
tione  from  objecting  to  it,  and  so  are  his  representatives.  As 
to  the  second  point,  the  ddTender  has  no  title  nor  interest  to  ob* 
ject. 

The  Court  accordingly 

"  Find  that  the  defender,  representing  Murdoch  Mackenzie  of 
Ardross,  as  heir  of  provision  under  the  marriage-contract  of 
1768,  served  and  retoured,  is  not  now  entitled,  in  a  question 
with  the  pursuer,  as  representing  John  Mackenzie,  formerly  de- 
signed Lord  Macleod,  to  object  to  the  validity  of  the  charter  of 
confirmation  granted  by  the  commissioners  of  the  said  John 
Mackenzie  Lord  Macleod  in  1776,  and  accepted  by  the  said 
Murdoch  Mackenzie,  on  the  ground  that  the  said  charter  pro- 
ceeded a  non  habente  potestatem :  Find  that  the  sasine  of  the 
said  Murdoch  Mackenzie  in  the  lands  in  question,  of  date  12th 
December  1763,  and  the  marriage-contract  in  1743  on  which  it 
proceeded,  having  been  confirmed  by  said  charter,  the  said  Mur- 
doch Mackenzie  must  be  considered  to  have  been  at  the  time  of 
his  death  duly  entered  and  infeft  as  the  immediate  vassal  of  the 
pursuer's  predecessor;  and  in  respect  that  the  said  Murdoch 
Mackenzie  did,  by  the  said  marriage-contract,  convey  the  said 
lands,  with  procuratory  of  resignation  and  precept  of  sasine. 
Find  that  it  was  not  necessary  for  the  pursuer  to  call  the  heir 
of  line  or  investiture  of  the  said  Murdoch  Mackenzie  as  a  party 
to  this  action :  Recal  the  interiocutor  of  27th  February  1830, 
repel  the  preliminary  defence,  and  ordain  the  defender  to  take  a 


first  term  for  satitfying  the  production,  and  decern,  and  remit  to 
Lord  Cuninghame  to  proceed  aooordiogly :  Find  the  defender 
little  in  the  pursuers'  expenses  incurred  since  12th  June  1832, 
the  date  of  Lord  Moncreiff's  interlocutor;  appoint  an  ac- 
count," &c. 

Lord  Ordinary,  Moncreiff. — Ad.  Walker;  Walker,  Richard- 
son and  Melville,  W.S.,  ^^eitts AU.  D.  McNeill,   Penney; 

Roy  and  Wood,  W.S.,  AgenU N.,  C&riL— [G.D.F.J 


UthJufylBSS. 
FiABT  Division. — (G.D.F.) 

No.  280. — William  Fotheringham,  James  Bal- 
LINOALL  and  Othebs,  Munic^Mil  JSleciors^  and 
Andrew  Naibn  tmd  Robert  Bell,  Town-Coun^ 
ciilors  of  the  Burgh  of  Newburghj  Pursuers^  v.  The 
Magistrates  of  Newbuboh,  Defenders. 

Process — Summons — Competency — Accumulation  of  Actions 
in  dne  Libel — Preliminary  Defence — Burgh — Statute  3  and 
4  Gul.  IV.  c  76 — Several  persons,  inter  alios  A.  and  B,, 
who  alleged  theg  were  duly  qualified  mmueipal  eUetors  of  a 
burgh  under  the  recent  Statute  3  and  4  GuL  IV.  c.  76, 
brought  an  action  complaining  of  certain  irregulariiioM  which 
they  alleged  were  conuniited  by  the  acting  chirf  wsagistraU 
and  officiating  town^elerh,  in  the  election  of  C.  as  com- 
eillorfor  the  burgh,  iii  particular.  A,  alleged  that  his  vote 
in  favour  ofB,,  who  counted  for  the  councillorship  with  C, 
had  been  improper^  rejected,  mid  concluded  for  reduction  of 
the  **  pretended  election  and  minutes  or  records  of  election,  the 
whole  election  and  other  proceedings,"  "  ttnd  the  said  election 
lists  or  votes  of  electors,  and  minutes  or  records  connected 
therewith,  with  all  that  has  followed  or  may  follow  thereon, 
and  particular^  the  said  election  and  induction  of  the  said  C 
as  a  townrcouncillor  of  the  said  burgh  ;"  and  they  lihewise  con- 
cluded that  it  should  be  found  and  declared  that  the  acting 
chief  magistrate  and  town-^lerh  should  be  subjected  in  the  sCo- 
tutory  penalty  for  the  alleged  contravention  of  the  Statute. 
The  only  parties  called  as  defenders  were  the  Magistrates  of 
the  burgh,  who  had  been  elected  at  a  meeting  subs^juent  to  the 
election  and  induction  of  C,  as  a  councillor,  the  person  who 
had  acted  as  chief  magistrate,  and  the  town-clerh,  but  none  of 
the  electors  who  had  voted  for  C, —  Opinion,  that  there  urns 
no  such  irregular  or  inconsistent  conAination  of  actions  in  the 
summons  as  to  render  it  necessary  instantly  to  dismiss  the  libd 
before  the  production  was  satined — Preliminary  defence  to  that 
eject  consequently  repelled  ;  and  in  respect  that  two  of  the  pur- 
suers were  admitted  to  have  a  clear  title  to  pursue  a  reductiom 
of  C,*s  election,  the  Magistrates  ordered  to  satisfy  the  produc- 
tion, reserving  to  them  to  repeat  or  insist  upon  all  defences, 
both  of  a  preliminary  nature  and  on  the  merits  of  the  actum. 

The  pursuers,  who  alleged  that  they  were  duly  qua- 
lified municipal  electors  of  the  burgh  of  Newbwgh, 
raised  the  present  action,  complaining  of  certain  irre- 
gularities which  they  averred  had  taken  place  io  the 
election  of  a  councillor.  It  appeared  that  a  meeting 
of  the  electors  of  the  burgh  was  held  on  7th  Novemb^ 
1837,  for  the  purpose  of  electing  councillors  in  room 
of  those  who  were  then  to  go  out  of  office.  At  that 
and  the  subsequent  meetings  to  be  alluded  to,  Thomas 
Lyell  presided  as  acting  chief  magistrate,  and  Stephen 
Williamson  officiated  as  town-clerk,  and  received  signed 
lists  from  the  electors.  The  summons  then  proceeded: 
At  this  meeting  the 

"  said  Thomas  Lyell,  and  the  said  Stephen  Williaiaaoo  having 
cast  up,  or  pretended  to  cast  up  the  number  of  Yotet  or  lists  re- 
ceived by  them  for  the  different  candidates,  declared  ttiat  Jckn 
Lyell,  roanufiicturer  in  the  said  burgh ;  John  Speed,  ma»a 
there ;  William  Clark,  manufacturer  there ;  John  Laiiig,  maaa- 
facturer  there ;  James  Glass,  baker  there ;  and  the  said  Geonre 
White,  had  by  4  majority  of  votes  been  duly  elected  as  oottBdl- 
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lor  j  of  the  Mid  burgh ;  and  that  the  nid  William  Fothering- 
ham,  junior ;  George  White,  shipmaster,  Newburgfa,  and  DaTid 
Wilgon,  brewer  there,  had  an  equality  of  Totes,  whereby  the 
election  of  councillors  for  the  said  burgh  could  not  be  completed 
on  that  day,  and  it  would  be  necessary  to  hold  another  meet- 
ing of  the  municipal  electors  for  the  election  of  a  seventh  coun- 
dllor." 

At  this  first  meeting  for  election,  the  pursuer,  James 
BallingaJl,  appeared  and  tendered  his  list  and  vote  for 
William  Fotheringham,  and  it  was  received  and  count- 
ed without  opposition.    At  the  next  meeting  for  elec- 
tion, on  the  11th  November  following,  the  presiding 
magistrate  and  town-clerk  declared  that  there  was  again 
an  equality  of  votes  for  William  Fotheringham,  junior, 
and  Greorge  White,  but  it  appeared  that  the  vote  and 
list  of  Ballingall  in  favour  of  Fotheringham  had  been 
rejected.     AjQother  meeting  for  election  was  accord- 
ingly held  on  the  14th  November,  when  the  list  and 
vote  of  Ballingall,  in  favour  of  Fotheringham,  was  again 
rejected,  it  was  said,  without  cause  shown,  and  it  was 
declared,  that  by  a  majority  of  one,  the  election  had 
fallen  on  George  White.    Protests  were  accordingly 
made  against  the  rejection  of  Ballingall's  vote,  and 
likewise  against  the  election  on  this  ground,  and  be- 
sides, on  the  ground  that  the  votes  had  been  cast  up 
and  the  election  closed  improperly  at  two  o'clock,  in- 
stead of  being  closed  only  at  four  o'clock.    It  was  also 
alleged,  that  at  a  private  meeting  on  16th  November, 
White  had  covertly  qualified  for  the  office,  and  that 
Thomas  Lyell,  as  acting  chief  magistrate,  had  illegally 
administered  to  him  the  usual  oaths  in  secrecy,  before 
the  proper  hour  fixed  by  the  Municipal  Statute  for 
such  meeting,  and  that  this  had  been  done  to  avoid  a 
protest  at  the  instance  of  the  pursuers.    John  Lyell 
was  thereafter,  at  a  meeting  of  council,  elected  senior 
bailie  or  chief  magistrate,  and  Alexander  Sinclair,  se- 
cond baulie.     The  pursuers  then  subsumed : 
*'  That  the  course  pursued  by  the  said  Thomas  Lyell  and 
Stephen  Williamson,  respectively  officiating  as  aforesaid  at  the 
said  election  of  14th  November  1837,  and  subsequently  upon 
the  said  16th  day  of  the  said  month  and  year,  and  relative  pro- 
cedure, has  been  most  illegal  and  unwarrantable,  and  was  in 
wilful  contravention  and  evasion  of  the  provisions  of  the  said 
Statute :  That  the  pursuers  as  municipal  electors  and  town- 
councillors  respectively  as  aforesaid,  and  more  particularly  the 
said  William  Fotheringham,  junior,  have  been  deeply  injured 
thereby,  and  they  have  every  reason  to  believe,  that  if  the  elec- 
tion of  a  councillor,  held  on  the  said  14th  day  of  November, 
had  been  conducted  in  a  legal  and  constitutional  manner,  as  pre- 
scribed by  the  said  Statute,  the  said  William  Fotheringham, 
junior,  would  have  been  ultimately  duly  elected  a  counciUor  of 
the  said  burgh  by  a  majority  of  votes,  and  would  have  thus  re- 
presented the  majority  of  the  electors  of  the  said  burgh  in  the 
council  thereof:  That  the  said  Stephen  Williamson,  it  is  be- 
lieved, kept  no  regular  or  authentic  minutes  or  record  of  the 
procedure  above  narrated  to  have  taken  place  on  the  said  14th 
and  16th  days  of  November  last  respectively,  at  least  the  pur- 
suers have  not  been  able  to  obtain  access  to  any  such  minutes 
or  record,  and  have  been  illegally  refused  extracts  by  the  said 
Stephen  Williamson  of  any  minutes  of  the  said  town-council  re- 
lative to  the  foresaid  elections :  That  on  the  30th  day  of  January 
last,  intimation  in  writing  was  duly  made  on  the  part  of  the  pur- 
suers to  the  said  Thomas  LyeU  and  Stephen  Williamson,  of  the 
intention  of  the  pursuers  to  bring  an  action  against  them  for  the 
penalties  contained  in  the  foresaid  Statute,  and  to  reduce  the 
said  election,  conform  to  letter,  of  date  the  said  SOth  day  of 
January  last,  herewith  produced  and  referred  to,  and  held  as  re- 
peated." 

The  defenders  being  the  whole  magistrates  of  the 


burgh,  were  accordingly  charged  to  appear  and  answer 
at  the  instance  of 


"  the  said  William  Fotheringham,  junior,  James  Ballingall, 
James  Lyell,  Joseph  Murray  Sharp,  Robert  Morgan,  George 
Morgan,  Thomas  Heggie,  William  Barclay,  Andrew  Nairn,  and 
Robert  Bell,  municipal  electors  and  town-councillors  respec- 
tively as  aforesaid,  to  whose  great  hurt  and  prejudice  the  said 
election,  or  pretended  election,  of  date  the  said  14th  day  of  No- 
vember 1837,  in  favour  of  the  said  George  White,  shipoiaster, 
as  a  town-councillor  of  the  said  burgb,  was  conducted  and  de- 
clared as  aforesaid ;  and  the  said  whole  other  proceedings  of 
that  date,  and  the  proceedings  of  the  said  1 6th  day  of  Novem- 
ber 1837,  and  the  minutes  or  records  of  the  meetings  held  on 
each  of  these  days  respectively,  were  made  and  granted,  and 
who  have  therefore  good  right  to  call  for  production  of  the  same, 
and  prosecute  the  action  of  reduction,  declarator,  and  others 
underwritten :  That  is  to  say,  the  said  defenders,  all  and  each, 
or  one  or  more  of  them,  to  bring  with  them,  exhibit,  and  pro- 
duce before  the  said  Lords,  the  whole  lists  of  votes  of  electors^ 
as  the  same  were  given  in  as  aforesaid,  and  also  the  said  minutes 
or  records,  or  pretended  minutes  or  records,  dated  the  said  14th 
and  16th  days  of  November  last,  respectively,  to  be  seen  and 
considered  by  the  said  Lords,  and  to  hear  and  see  the  same, 
with  all  that  has  followed,  or  may  follow  thereupon,  reduced, 
retreated,  rescinded,  cassed,  annulled,  decerned,  and  declared, 
by  decree  of  the  said  Lords,  to  have  been  from  the  beginning, 
to  be  now,  and  in  all  time  coming,  void  and  nuU,  and  of  no 
force,  strength,  or  effect  whatever,  viz.,  to  hear  and  see  the 
said  Usts  or  votes,  and  the  said  minutes  or  records,  or  pretended 
minutes  or  records,  and  all  that  has  followed,  or  is  competent 
to  follow  thereon,  and  the  said  pretended  election,  acceptance 
and  induction  of  the  said  George  White,  shipmaster,  as  a  town- 
councillor  of  the  said  burgh  of  Newburgh,  and  all  that  has  fol- 
lowed or  may  follow  thereon,  reduced,  retreated,  rescinded, 
cassed,  annulled,  decerned,  and  ordained  by  decree  foresaid,  to 
have  been  from  the  beginning,  and  to  be  now  and  in  all  time 
coming,  void  and  null,  and  of  no  force,  strength  or  effect,  in  so 
hr  as  the  said  George  White,  shipmaster,  is  said  to  have  been 
thereby  duly  and  legally  elected  and  inducted  a  town-councillor 
of  the  said  burgh,  and  that  for  the  (three)  reasons  following, 
viz./*  &c. 

The  first  two  reasons  were  reasons  of  style,  and  the 
third  contained  the  alleged  irregularities.  The  con- 
clusions were :  first,  for  reduction  of  the 

"  whole  election  and  other  proceedings  before  narrated  and 
complained  of,  and  the  said  election  lists,  or  votes  of  electors, 
and  minutes  or  records  connected  therewith,  with  all  that  has 
followed,  or  may  follow  thereon,  and  particularly  the  said  elec- 
tion and  hiduction  of  the  said  George  White,  shipmaster,  as  a 
town-councillor  of  the  said  burgh  of  Newburgh,  with  all  that 
has  followed  or  may  follow  thereon;"  and,  aecondfy,  that  it 
should  be  declared,  "  that  the  said  Thomas  LyeU,  as  presiding 
magistrate,  and  the  said  Stephen  Williamson  as  town-clerk, 
have  wilfully  contravened  and  disobeyed  the  provisions  of  the 
said  Act  of  Parliament,  and  have  each  thereby  subjected  and 
rendered  themselves  respectively  liable  to  the  pursuers  in  the 
statutory  penalty  of  £300  Sterling,  or  such  smaller  sum  as  may 
be  assessed  by  a  jury,  in  terms  of  the  said  Statute :  And  each 
of  the  said  Thomas  Lyell  and  Stephen  Williamson,  ought  and 
should  be  severally  and  respectively  decerned  and  ordained,  by 
decree  foresaid,  to  make  payment  to  the  pursuers  of  the  said 
sum  of  £300,  or  such  smaller  sum  as  may  he  assessed  as  afore- 
said, in  name  of  penalty,  over  and  above  full  costs  of  suit :  And 
the  said  whole  defenders,  or  such  of  them  as  may  oppose  the 
present  action,  and  at  all  events,  the  said  Thomas  Lyell  and 
Stephen  Williamson,  ought  and  should  be  decerned  and  ordain- 
ed, by  decree  foresaid,  conjunctly  and  severally,  to  make  pay- 
ment to  the  pursuers  of  the  sum  of  £500  Sterling,  or  such  other 
sum,  more  or  less,  as  the  said  Lords  shall  modify  as  the  expenses 
of  the  process  to  follow  heieon." 

Preliminary  defences  were  lodged  for  the  Magistrates 
of  Newburgh.    It  was  maintainedy  thai  supposing  the 
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pursuers  had  a  title  to  challenge  the  election  of  George 
White,  they  had  no  title  to  challenge  the  after  proce- 
dure. One  of  the  consequences  of  his  election  was  the 
election  of  the  nuigistrates  on  the  day  on  which  White 
had  qualified,  and  by  his  vote  the  election  of  one  of 
the  magistrates  had  been  carried.  Such  a  challenge 
was  incompetent  under  the  Statute.  Besides,  it  was 
clear,  firstt  that  the  whole  of  the  pursuers  had  not  a 
title  to  sue  for  the  reduction  of  the  election  of  White ; 
nor,  Beoond^  had  any  one  of  them  a  title  to  bring  the 
whole  corporation  into  the  field  as  defenders  and  con- 
tradictors in  the  action.  Ballingall  might  have  a  title 
to  complain  that  his  vote  was  not  received :  Fother- 
ingham  might  have  a  title  to  complain  that  in  conse- 
quence he  was  not  elected ;  and  the  defender.  White, 
might  be  bound  to  join  issue  with  the  pursuers  upon 
their  title.  But  it  was  objected  that  no  other  parties 
had  such  title.  If  the  other  pursuers  had  a  title  to  in- 
sist that  the  election  of  White  was  void,  in  their  cha- 
racter of  buigesses,  or  electors,  or  councillors,  and  on 
the  ground  that  the  individual  whom  they  opposed  was 
elected,  then  the  objection  arose,  1^,  That  all  parties 
having  a  title  to  insist  in  the  reduction  did  not,  in  point 
of  fact,  insist ;  and,  2c%,  That  all  parties  interested  in 
maintaining  the  election  of  White,  namely,  those  who 
voted  for  him,  had  not  been  brought  into  the  field ;  for 
it  could  admit  of  no  dispute,  that  every  elector  who 
voted  for  White,  was  just  as  much  entitled  to  support 
his  election  as  any  one  of  the  pursuers,  except  BiJlin- 
gall  and  Fotheringham.  Farther,  none  of  the  pursuers 
had  a  title  to  make  the  corporation  contradictors  of 
this  action.  It  was  unnecessary  to  have  them  in  the 
field  for  the  purpose  of  obtaining  the  minutes  of  coun- 
cil, as  it  was  clear  law  that  the  town-clerk  is  bound  to 
furnish  such  minutes  to  any  elector  calling  for  the  same, 
with  a  view  to  judicial  proceedings.  The  corporation, 
quoad  such,  have  no  interest  in  the  election  of  any  par- 
ticular councillor.  The  question  must  always  be  be- 
twixt the  electors  and  the  alleged  elected.  A  fortiori^ 
neither  the  presiding  magistrate  (who,  in  this  instance, 
has  gone  out  of  office  since  the  election),  nor  the  town- 
derk,  are  proper  contradictors  in  a  question  whether 
one  party  has  been  duly  elected  or  not  It  was  true 
that  the  question  might  turn  on  the  consideration, 
whether  the  duty  of  the  chief  magistrate  and  town-clerk 
had  been  regularly  performed ;  but  quoad  hoe^  no  party 
had  a  title  to  bring  these  functionaries  into  the  field  to 
vindicate  what  they  had  done.  The  question,  whether 
the  course  pursued  had  been  right  or  wrong,  was  for 
the  individual  competitors  or  voters.  It  was  no  doubt 
true,  that  in  the  case  of  a  wilful  oontravention  of  the 
Statute,  the  chief  magistrate  and  town-clerk  might  be 
liable  for  penalties,  and  in  a  proper  action  directed  to. 
the  recovery  of  these,  they  would  be  bound  to  vindi- 
cate their  conduct.  The  sole  question  in  such  an  ac- 
tion would  be,  whether  there  had  been  a  wilful  con- 
travention of  the  Statute  ?  They  could  not  be  bound 
to  appear  in  any  case  to  support  what  they  have  done 
to  any  other  efiect.  They  had  no  right  to  support 
their  decisions  any  more  than  any  other  parties  who 
had  a  duty  to  perform,  in  some  degree  judicial  as  well 
as  ministerial.  They  might  have  gone  wrong  in  their 
judgment,  but  this  was  no  ground  for  making  them 
parties  to  an  action  in  which  it  was  impugned.     The 


proceedings  of  the  magistrates  might  be  void,  though 
nothing  more  was  imputable  to  them  than  error  in 
judgment,  in  which  case  it  would  be  absurd  to  say  that 
they  could  be  liable  in  penalties.  The  forty-second 
section  of  the  Statute  provided  in  regard  to  penalties, 
but  it  was  contended  that  the  section  gave  no  authority 
to  call  the  chief  magistrate  or  town-clerk.  The  sum- 
mons made  no  distinction.  It  did  not  conclude  for 
penalties  against  the  corporation,  but  it  made  them 
parties  to  an  action  in  which  the  penalties  were  sued 
for,  and  it  concluded  generally  against  them  for  the 
expenses  of  process,  without  making  any  distinction  as 
to  the  reductive  or  petitory  conclusions.  According 
to  the  sound  and  legal  construction  of  the  above  highly 
penal  enactment,  a  title  to  sue  in  any  given  action  was 
conferred  upon  a  pursuer,  and  not  upon  a  plurality  of 
pursuers,  such  as  appeared  in  this  action.  Moreover, 
the  penalty  was  merely  given  to  the  person  aggrieved, 
but  the  pursuers,  with  the  exception  of  Fotheringham 
and  Ballingall,  had  not  set  forth  how  they  have  been 
aggrieved,  in  the  legal  sense  of  the  term.  Disappoint- 
ed they  might  have  been,  but  wronged  or  aggrieved 
they  were  not.  It  is  not  alleged  that  their  own  votes 
were  not  counted ;  and  it  is  clearly  not  the  policy  of 
the  Statute  to  give  the  right  of  action  to  every  one  who 
might  sue  for  the  penalties ;  and  it  was  contrary  to  the 
spirit  and  practice  of  the  law  to  allow  a  popular  action. 
A  specific  interest  must  be  set  forth  to  give  a  dear 
title.  If  the  pursuers,  with  the  exception  of  Ballingali 
and  Fotheringham,  were  entitled  to  sue  for  the  pendfty, 
any  burgess  in  the  place  would  have  the  same  right, 
no  matter  how  he  voted,  and  no  matter  whether  his 
own  candidate  were  successful  or  noL  Indeed,  the 
defenders  could  not  see  why  any  inhabitant  or  rate- 
payer in  the  burgh  should  not  have  the  same  title.  Bat 
this  was  obvious^  not  the  meaning  of  the  Statute  in 
talking  of  any  person  aggrieved.  Under  the  forty-se- 
cond clause,  it  was  incumbent  on  the  pursuers  of  audi 
an  action  as  the  present,  to  give  one  month's  premoni- 
tion of  the  intention  to  raise  such  action.  No  one  had 
a  title  to  sue  unless  he  gave  this  notice.  But  it  was 
not  libelled  that  any  such  notice  had  been  given,  and 
the  summons  did  not  therefore  set  forth  a  sufficient 
title  to  make  the  demand.  The  defenders  did  not  ad- 
mit that  the  statutory  notice  had  been  given.  Finally* 
the  defenders  objected  that  it  was  not  competent  to 
conjoin  two  actions  in  the  manner  of  the  present  sum- 
mons. There  were  here  two  distinct  actions,  with 
distinct  objects,  and  two  distinct  sets  of  defenders. 

They  pleaded — (1.)  The  summons  ought  to  be  dis* 
missed,  as  too  vague  in  its  demands.  (2.)  To  the 
extent  above  explained,  the  pursuers  have  no  title  to 
insist  in  this  action.  (3.)  None  of  the  pursaers  hare 
any  title  to  make  the  corporation  of  Newbui^h  parties 
to  this  action.  Separatinij  In  regard  to  the  reductive 
conclusions  of  the  action,  none  of  the  purauera  are  en- 
titled to  make  the  defenders,  Thomas  Lyell  and  Stephen 
Williamson,  parties  to  this  action.  (4.)  The  8nmm<ns 
is  irregular  and  incompetent,  as  mixing  up  all  the  pur- 
suers with  all  the  conclusions  which  it  contains.  (5.) 
The  action  is  incompetent,  as  being  in  reality  two  ac- 
tions for  different  purposes,  and  connecting  parties  who 
have  no  relation  to  each  other,  and  are  not  bound  to 
resist  the  separate  conclusions  of  the  summons.    (^' 
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The  instance  in  relation  to  the  penalties  is  not  con* 
formable  to  the  Statute,  and  not  warranted  by  common 
law.  (7.)  The  pursuers,  James  Lyeil,  Joseph  Murray 
Sharp,  Robert  Morgan,  George  Morgan,  Thomas  Heg* 
gie,  William  Barclay,  Andrew  Nairn  and  Robert  Bell, 
not  having  legally  set  forth  in  what  manner  they  have 
been  aggrieved,  and  not  having  been  aggrieved  in  the 
sense  of  the  Statute,  are  not  entitled  to  sue.  (8.)  The 
action  is  incompetent,  in  respect  it  is  not  averred,  and, 
separatimf  it  is  not  the  fact  that  the  statutory  notice 
has  been  given. 

**  \5th  June  1838.  —  The  Lord  Ordinary  having  heard 
counsel  on  the  preliminary  defences  stated  by  the  defenders 
against  satisfying  the  production.  In  respect  that  the  title  at 
least  of  William  Fotheringham  and  James  BaUingall  to  pursue  a 
reduction  of  the  alleged  election  of  the  defender,  George 
White,  appears  to  be  admitted  and  relevant,  and  in  respect  no 
title  to  exclude  is  verified  or  pleaded.  Appoints  the  production 
to  be  satisfied,  reserving  to  the  defenders  thereafter  to  repeat  or 
insist  upon  all  defences,  both  of  a  preliminary  nature  and  on  the 
merits  of  the  action,  which  they  may  be  advised,  and  to  the 
pursuers  their  answers  thereto,  as  accords. 

"  Note. — The  only  point  meant  to  be  disposed  of  in  the  pre- 
ceding interlocutor  is,  that-  there  is  no  such  irregular  or  incon* 
fiistent  combination  of  actions  in  the  present  summons  as  to  ren- 
der it  necessary  instantly  to  dismiss  it  on  that  ground  alone,  be- 
fore the  production  is  satisfied ;  on  the  contrary,  several  of  the 
defenders*  preliminary  objections  to  that  branch  of  the  summona 
under  which  a  penalty  is  libelled  and  concluded  for,  deserve 
great  consideration.  But  it  is  thought  that  these  will  be  more 
properly  discussed  when  the  production  is  satisfied,  as  then 
every  objection  to  the  ulterior  proceeding  of  making  up  a  re- 
cord, by  all  or  any  of  the  parties,  may  be  competently  and  appro- 
priately urged. 

"  As  to  the  mere  objection  that  redre$$  for  an  alleged  wrong 
act,  and  penalties  for  the  commission  thereof  by  the  wrong 
doers,  are  here  combined  in  one  action,  it  is  believed  that, 
under  the  Statute  by  which  proceedings  in  municipal  and  county 
elections  were  formerly  regulated,  the  complaints  against  tOMm- 
clerks  and  other  returning  officers  were  often  presented  in  a 
separate  form,  directed  against  the  returning  officers  alone,  as 
in  the  case  of  Murray  at  Queensferry,  about  the  year  1809,  and 
Black  at  Inverkeithing  in  1817  (5,  Dow's  ReporU,  p.  23). 
Perhaps,  however,  in  these,  and  various  similar  cases,  there  was 
no  room  for  any  complaint  to  this  Court  for  the  wrong  done, 
except  to  recover  the  penalty. 

"  In  general,  and  on  principle,  when  the  wrong  is  review- 
able by  this  Court,  it  is  thought  that  there  is  not  only  no  incom- 
patibility, or  undue  accumulation  of  pleas  or  claims  in  bringing 
the  suit  for  redress  of  the  wrong,  and  for  the  penalty,  in  one  ac- 
tion or  complaint,  but  that  when  any  complaint  or  summons 
enabradng  them  is  rightly  framed,  they  may  be  most  fairly  and 
advantageously  combined.  Accordingly,  examples  of  this  are 
to  be  found  in  a  set  of  cases  rery  keenly  contested,  both  in  this 
Court  and  the  House  of  Lords.  See  the  case  of  Culross,  26th 
November  1812.  This  is  reported  as  one  case,  but  in  reality 
there  were  at  least  six  or  seven  complaints  for  sinsilar  wrongs, 
committed  at  a  series  of  annual  elections  subsequent  to  that 
which  is  the  subject  of  the  report." 

The  Magistrates  reclaimed,  praying  the  Court  to 
sustain  the  defences.    At  advising, 

lAjrd  Gilliei, — The  interlocutor  refers  to  White  alone,  and  I 
think  it  well  founded. 

liord  Preaideni. — It  was  clumsy  to  include  all  these  parties 
in  one  action.  It  should  have  been  directed  against  White 
alone,  and  a  diligence  might  have  been  obtained  against  the 
others. 

Lord  Mackenzie, — We  may  appoint  the  production  to  be 
satisfied  by  White  alone. 

Lord  CoreKou$e We  do  not  know  as  yet  if  the  whole  parties 

have  an  interest  or  not,  so  wc  cannot  decide  that  question  just 


now.  We  are  in  the  dark  as  to  that  entirely.  The  sole  ques- 
tion is  as  to  satisfying  the  production,  and  I  agree  with  the  Lord 
Ordinary.  The  reservation  which  is  inserted  in  the  interlocu- 
tor appears  quite  sufficient. 

The  Court  adheredy  reserving  all  questions  of  ex- 
penses. 

Lord  Ordinary,  Cuninghame Act,  Solicitor- General  (Ro^ 

therfurd);  Ritchie  and   Hill,   W.S.,  Agente Alt.  Dean  of 

Faculty  (Hope),  A.  M*Neill;  A.  Kennedy,  W.S.,  Agent.^Tii,, 
CfcrA.— LG.D.F.J 


nth  July  1838. 

Second  Division (J.D.M.) 

No.  281. — Fletcher  v.  Fletcher. 

Aliment — Parent  and  Child. 

In  an  action  for  aliment  at  the  instance  of  the  widow 
of  the  proprietor  of  an  entailed  estate,  with  a  rental  of 
£295  per  annuiUy  she  claiming  an  allowance  for  her- 
self and  for  the  maintenance  of  the  younger  children. 
The  Court  refused  an  aliment  as  to  the  younger  chil- 
dren, but  allowed  the  widow  £1 10  per  annum. 

Act.  Monteath Alt.  A.  M'Neill,  Fletcher f J.D.M.J 


lUhJufy  1838. 
SscoND  Division. — (J.D.M.) 
No.  282. — John  Christison  and  Others  (Jameson's 
Trustees)^  Pursuers^  v.  Mrs  Robina  Jameson  or 
Mackenzie  and  Children,  and  Captain  Donald 
Mackenzie,  y^  his  interest^  and  €ts  AdminisireUor^ 
in-Lawfor  his  Wife  and  Children^  Defenders. 

Teatament — Revocation — Donation — Disdurge —  Where  a  tee- 
tator  had  lent  £1*200  to  hie  brother'in'law  on  hie  promieeory' 
note,  and  returned  the  note  to  the  debtor^  eanceUed^  along  with 
a  letter,  stating  that  this  was  done  "on  the  understanding 
always  that  this  is  a  sum  which  I  have  paid  for  Robina  (the 
testator's  sisterj  and  her  family,  and  whtek  is  to  be  taken  into 
the  uliimaie  aeeoant ;"  and  in  the  teetator'e  repositories  at  kia 
deatk  were  found  two  settleatents,  one  preeious  to  tke  date  of 
the  letter^  but  having  a  codicil  of  even  date  therewith,  dtrect" 
ing  tke  capital  of  the  £1200  to  be  considered  as  a  payment  to 
account  of  the  share  of  the  debtor's  famOy  at  the  ultimate  diS" 
tribution,  and  the  other  settlement  being  a  general  one  of  the 
testator's  effects,  not  expressly  revoking  tke  previous  one,  nor 
referring  to  tke  debt  of  £\2O0^Held,  in  tke  eircumetances, 
tkat  tke  capital  of  that  debt  was  to  be  deducted  from  the  amount 
of  tke  provisions  contained  m  tke  latter  settlement  in  favour  of 
tke  debtor's  family. 

This  was  an  amicable  suit  with  regard  to  the  suc- 
cession of  the  late  Mr  Robert  Jameson,  advocate.  He 
had  advanced  in  1825,  to  his  brother-in-law,  Captain 
Mackenzie,  the  sum  of  £1200,  on  the  Captain's  pro- 
missory-note. Interest  was  paid  on  the  loan  till  Fe- 
bruary 1833,  when  Mr  Jameson  returned  the  promis- 
sory-note, cancelled,  to  Captain  Mackenzie,  along  with 
the  following  letter : 

"  My  Dear  Mackenzie,  I  was  annoyed  to  learn  from  your 
wife,  that  you  consider  the  debt  that  you  owe  me  as  a  sort 
of  night-mare  that  reels  over  yon  ooeaaioiially.  My  regard  for 
yott  makes  me  desirous  of  freeuig  yon  from  the  burden. 

"  1  have  never  had  the  least  intention  of  considering  the  £1200 
as  a  debt  due  to  me  to  be  enforced  in  my  lifetime.  I  look  upon 
it  as  a  sum  advanced  to  your  fiunily  as  their  part,  in  so  far,  of 
what  they  may  expect  when  my  old  clothes  come  to  be  divided. 
I  therefore  beg  you  to  accept  of  the  inclosed,  and  to  consider 
all  scores  betwixt  you  and  me  closed,  on  the  understanding 
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always  that  this  is  a  sum  which  I  hare  paid  for  Robina  and  her 
fiunily,  and  which  is  to  be  taken  into  the  ultimate  account  As 
we  know  one  another  too  well  for  making  speeches,  I  beg  that 
you  will  never  say  a  word  more  on  the  subject.     Tours/' 

(Signed)  "  R.  J." 

Mr  Jameson  died  od  Slat  December  1834.  In  his 
repositories,  after  his  death,  two  settlements  of  his  af- 
fairs mortis  causa  were  found,  the  first  of  date  8th 
January  1831,  and  the  other,  under  which  the  pur- 
suers act,  of  date  25th  October  1834.  There  were  se- 
veral codicils  attached  to  the  first  settlement,  all  of 
which,  as  well  as  the  settlement  itself,  were  found  un- 
cancelled. One  of  these  codicils  was  of  the  same  date 
with  the  above-quoted  letter  to  Captain  Mackenzie, 
and  was  in  these  terms : 

"  CodieiL — Having  advanced  twelve  hundred  |>ounds  for 
Captain  Bfackenzie,  my  will  is,  that  the  capital  of  this  sum  be 
deducted  from  the  share  falling,  by  the  foregoing  directions,  to 
his  fiunily,  and  considered  as  a  payment  to  account  of  that  share 
in  the  ultimate  distribution.  Edinburgh^  I6th  February  1833. 
R.  Jame8o;7." 

The  settlement  of  1834  contained  no  express  revo* 
cation  of  the  previous  settlement  and  codicils. 

The  provisions  of  the  two  settlements  were  differ- 
ent. By  the  first,  inter  alia,  it  was  provided  that  the 
residue  of  the  estate,  afler  paying  debts  and  legacies, 
should  be  divided  into  five  equal  shares, 

"  one-fifth  to  my  said  sister,  Robina  Mackenzie,  and  her  hus- 
band the  said  Donald  Mackenzie,  in  liferent,  for  their  liferent 
use  aUenarly,  and  to  the  children  procreated  of  the  body  of 
the  said  Robina,  in  her  present  or  any  future  marriage,  equally 
among  them,  in  fee:  and  failing  the  whole  of  the  said  children 
before  marriage  or  majority,  this  share  is  also  to  &11  and  de- 
volve equally  upon  those  who  may  at  the  time  be  my  executors- 
at-law," 

The  settlement  of  1834  disposed  of  the  residue  as 
follows : 

"  I^astly,  I  provide  the  rest  and  residue  of  my  estate,  sub- 
ject to  the  burdens  foresaid,  to  be  equally  divided  amongst  my 
two  nieces  by  my  brother  James,  and  my  three  nieces  and  ne- 
phew by  my  sister  Robina ;  but  declaring  that  the  shares  of  my 
nieces  and  nephew  aforesaid  shall  be  liferented  by  their  mothers 
respectively,  so  long  and  no  longer  as  my  sister  Mrs  James  re- 
mains a  widow,  and  my  sister  Robina  a  wife  of  Captain  Mac- 
kenzie, or  a  widow.  In  order  to  prevent  doubt,  I  may  state 
that  my  meaning  is,  that  the  said  residue  be  divided  equally, 
per  capita^  among  the  children  of  Robina  and  Mrs  James  Jame- 
son aroresaid,  who  may  survive  me." 

The  pursuers  raised  the  present  action,  concluding 
that  it  should  be  found  and  declared,  in  respect  that 
by  the  terms  of  the  codicil  and  letter  of  16th  Febru- 
ary 1833,  while  Captain  Mackenzie  was  discharged  of 
the  debt  of  £1200,  it  was  to  be  taken  into  account  in 
estimating  the  amount  of  the  residue  divisible  at  the 
death  of  Mr  Jameson,  according  to  his  settlement ;  that 
the  said  principal  sum  of  £120io  is  to  be  accounted  for, 
and  to  be  held  as  added  to  the  estate  of  the  said  Ro- 
bert Jameson,  as  at  the  period  of  his  death ;  and  that 
the  interest  is  thereafter  to  be  imputed  as  part  of  the 
share  of  the  liferent  of  the  residue  of  the  trust-estate 
left  to  the  said  Robina  Mackenzie ;  and  at  the  termi- 
nation of  her  liferent,  the  said  principal  sum  is  to  be  im- 
puted as  part  of  the  share  of  said  residue  devolving  on 
her  children. 

The  defenders  pleaded — 1.  As  regards  the  defender. 
Captain  Mackenzie,  the  foresaid  promissory-notei  and 


debt  of  £1200  thereby  constituted,  wascompletdyand 
irrevocably  discharg^.  2.  As  regards  the  other  de- 
fenders, their  several  interests  in  the  mocessioa  are 
fixed,  and  must  be  exclusively  ruled  by  the  settlemest 
of  25th  October  1834,  of  which  neither  the  letter  nor 
codicil  of  16th  February  1833  form  part,  and  in  con- 
struing  and  giving  efibct  to  which  it  is  utterly  incom- 
petent to  refer  to  these  documents.  3.  The  true  tot- 
port  and  only  sound  oonstruction  of  the  said  settle- 
ment is,  that  the  defenders  are  entitled  to  take  tbdr 
several  interests  in  the  residue  of  the  estate,  without 
imputing,  in  satisfaction  thereof,  the  sum  of  £1200  in 
dispute,  precisely  as  if  that  sum  had  never  formed  aoj 
part  of  the  deceased's  estate. 

The  Lord  Ordinary  pronounced  this  interlocntor, 
adding  the  subjoined  note : 

'<  13M  Febnuay  1838.— The  Lord  Ordinary  having  hari 
the  coaoeel  for  the  parties  on  the  doeed  record,  producdflei 
and  whole  process,  finds  that  the  succession  to  the  residuarj  cr 
free  estate  of  the  late  Robert  Jameson  must  be  rei^ulated  ex* 
dusirely  by  the  holognsph  deed  of  25th  October  1834,  vsd- 
fected  by  the  oodidl  annexed  on  the  16th  February  1833  to  tb 
original  deed  of  8th  January  1831 ;  and  therefore  finds,  tbit 
the  sum  of  £1200  now  In  question  is  to  be  considered  as  Iist- 
ing  been  turned  into  a  pure  donation  by  the  said  hokigra^ 
deed  of  25th  October  1884^  and  is  no  longer  to  be  taken  iiii9 
computation  in  accounting  with  the  defenders  fiir  their  sham  of 
the  said  succession ;  and  sustains  the  defences,  and  deeetns  a^ 
oordingly :  Finds  no  expenses  due  to  either  party. 

"  NoU The  deed  of  1834  is  complete  of  itaeli;  in  so  &r  « 

concerns  the  distribution  of  the  testator's  estate ;  and  express}; 
directs  the  shares  of  the  sereral  pardes  to  be  paid  to  them  nsdcr 
the  several  burdens  therein  mentioned,  and  no  others,  which  gf 
itsdf  would  be  snffident  to  supersede  the  previoos  obligsd^ 
on  the  defenders,  to  allow  £1200  to  be  deducted  from  Aesr 
share  of  the  succession.  The  only  ground  of  doabt  is,  that  tk 
original  deed  of  1831,  with  its  successiTe  codidla,  was  food 
uncancelled  in  the  testator's  repositories  at  his  death.  But  tk 
preservation  of  that  instrument  is  sufficiently  aeoouoted  for  h 
the  tenor  of  the  first  codidl  indorsed  thereon,  which  is  of  ti; 
nature  of  a  contingent  declaration  of  trust  as  to  certain  hak, 
and  in  no  way  afiects  the  distribudon  of  the  wh<de  estate  vhfs 
ultimately  realized.  For  the  purposes  of  this  diatribatiaB,  t^ 
whole  is  conveyed  de  novo  to  a  substantially  new  set  of  tn^ 
tees,  two  of  those  in  the  original  deed  being  omitted,  and  e^ 
added  who  was  not  in  the  former.  These  new  trustees  alone, 
it  is  apprehended,  are  now  endtled  to  take  up  the  property,  sril 
are  bound  (it  is  thought)  to  distribute  it  according  to  the  pSu 
and  predse  instructions  contained  in  that  moat  recent  ezpres 
sion  of  the  testator's  will,  which  is  thdr  only  title  and  ^- 
rectory,  and  supersedes  both  the  former  nomination  ui  tra^ 
tees,  and  all  the  instructions  addressed  specially  to  those  s^ 
nominated. 

"  It  was  suggested  by  the  pursuers,  that  as  the  destinaticB  t^ 
the  defenders  is  still  substantially  the  same  as  in  the  first  b- 
strument,  there  is  no  room  for  inferring  that,  in  ezecating  tS; 
last,  there  was  any  change  of  purpose  as  to  iaipotingthe  £I2io 
advanced  to  account  of  the  share  so  destined  in  both.  Trt 
completeness  and  independence  of  the  last  deed  as  a  aepanr. 
settlement,  and  the  omission  of  any  reference  to  auch  a  c<md.- 
tion  in  it,  would  be  a  suffident  answer  to  this  suggestion.  ^^ 
there  is  a  remarkable  variance  in  the  nature  and  valiie  of  th 
liferents  provided  to  the  defenders  in  the  two  instrmaeri. 
which  mdces  it  highly  reasonable  to  suppose  that  the  total  ^ 
charge  of  the  £1200,  resulting  from  the  terms  of  the  last  defi 
was  intended  to  compensate  for  this  variation:  Isf,  By<^ 
original  deed,  the  liferent  was  to  the  husband  as  well  as  thf 
wife,  but  now  it  is  to  the  wiie  only :  2d,  It  was  at  first  for  t^ 
whole  period  of  the  wife's  natund  life ;  now  it  is  to  ceauv  n' 
her  entering  into  a  second  marriage.  Now,  the  loan  of  tb- 
£1200  was  to  the  husband  (or  the  spouses),  or  in  other 
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to  those  who  had  this  ample  right  of  liferent,  when  it  wm  con* 
ditioned  that  they  should  take  it  into  account  in  claiming  their 
shares  under  the  settlement  then  existing.  But  when  the 
extent  and  value  of  that  liferent  was  so  much  narrowed  and 
restricted  as  it  is  by  the  last  deed,  nothing  seems  more  natu- 
ral and  probable  than  that  they  should  be  released  from  this 
condition. 

"  Here  is  a  case  involving  more  debateable  matter  than  one* 
half  of  those  which  loiter  through  two  years'  preparation, 
brought  to  a  decision  on  the  merits,  after  a  full  argument, 
within  three  months  after  the  summons  is  signeted.  Si  ne 
omnia." 

The  trustees  reclaimed : 

Anderson  for  reclaimers. — We  do  not  dispute  the 
doctrine  of  the  implied  revocation  of  a  general  legacy  by 
a  subsequent  general  disposition.  The  question  here 
is  as  to  the  £1200  being  a  gift  to  Captain  Mackenzie. 
The  interest  during  his  life  we  admit  was  given,  but 
when  was  the  capitel  gifted  ?  As  to  that  Captain  Mac« 
kenzie  did  not  hold  it  for  his  own  behoof>  but  as  trus- 
tee for  his  children. 

Ivory  for  defenders, — The  debt  was  comi^etely  ex- 
tinguished by  the  letter.  Jameson  never  intended  this 
letter  to  be  preserved  as  a  declaration  of  trust,  but  pro- 
vided for  tlie  matter  by  a  codicil  executed  the  same 
day.  But  the  new  deed  supersedes  this  and  all  the 
other  codicils. 

Lord  Meadowbank I  am  for  altering  the  interlocutor. 

That  has  been  my  impression  from  the  first,  and  still  remains 

80. 

Lord  Medwyn The  first  impression  on  my  mind  was,  that 

the  interlocutor  was  right.  The  deed  of  1834,  which  is  the 
ruling  settlement  of  Mr  Jameson,  contains  no  notice  of  the  pre- 
vious codicil ;  and  the  return  of  the  promissory-note  to  Captain 
Mackenzie  implies  a  discharge  of  the  debt.  But,  on  recon- 
sideration, I  concur  with  Lord  Meadowbank.  This  case  is  not 
to  be  determined  on  the  principle  of  the  implied  revocation  of 
the  first  settlement  by  the  subsequent  one.  The  latter  deed 
contains  no  discharge  of  claims  due  to  the  estate.  The  letter 
and  codicil  speak  of  the  amount  of  the  debt  being  deducted 
from  the  share  of  the  effects  going  to  the  children  of  Captain 
Mackenzie.  He  was  to  hold  it  for  his  children  in  the  mean- 
time, not  perhaps  exactly  as  a  debtor  to  them,  or  even  as  trus- 
tee, but  as  their  administrator,  and  liable  to  account  to  them 
for  it  in  the  same  way  as  for  the  goods  in  communion.  Though, 
therefore,  they  may  not  be  able  to  recover  the  amount  from 
their  &ther,  still  it  must  be  taken  into  account  against  them  in 
settling  with  the  other  residuary  legatees.  I  am  therefore  for 
altering. 

Lord  Oienlee, — I  am  of  the  same  opinion. 

Lord  Justice-  Clerk  absent. 

The  Court 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to  re- 
view, and  find  that  the  principal  sum  of  £1200  in  question,  is 
to  be  accounted  for  as  added  to  the  estate  of  the  late  Robert 
Jameson  as  at  the  period  of  his  death,  and  that  the  interest 
is  thereafter  to  be  imputed  as  part  of  the  share  of  the  liferent  of 
the  residue  of  the  trust-estate  left  to  the  said  Robina  Mac- 
kenzie, and  at  the  termination  of  her  liferent,  the  said  principal 
sum  is  to  be  imputed  as  part  of  the  share  of  said  residue  de- 
volving on  her  children,  and  decern ;  and  appoint  the  expenses 
of  both  parties  in  this  case  to  be  paid  out  of  the  general  fund  of 
the  testator's  estate." 

Lord  Ordinary,  Jeffrey. — Aei,  Ad.  Anderson;  John  Do- 
naldson, W.S.,  Agent. — Ah.  Ivory ;  Fotheringfaam  and  Lind- 
say, W.S.,  AgenU.^-ViT  Ferguson,  C/erA — [J.D.M.J 


llMt/ti/y  1838. 
SecoKd  Division (J.D.M.) 

No.  283. — WiLUAM  Pabk,  Pursuer^  v.  Wood's  Trus- 
tees and  Othsb8>  and  Jabies  Bell,  Defenders. 

Inhibition — Register — Minute-Book — Public  Officer — Repara- 
tion—Statutes, 1672,  c.  16,  §  32 ;  1693,  c.  14 ;  1696,  c  18_ 
In  the  registry  of  an  inhibition  against  three  parties,  the  names 
of  two  of  them  were  omitted  in  the  minute-booh  of  the  regiS" 
ter.  In  an  action  of  reduction  ex  capite  inhibitionis,  and 
against  the  keeper  of  the  register  for  consequences — Held,  \st. 
That  the  omission  created  a  nullity  with  reference  to  the  par- 
ties  whose  names  were  omitted ;  and,  2dly,  That  the  keeper 
of  the  register  was  liable  in  the  consequences  of  the  defective 
registration. 

Tbis  was  an  action  of  reduction  ex  capite  inhUfiHonu^ 
The  pursuer  having  executed  letters  of  inhibition 
against  three  persons,  Andrew  Pringle,  Mathew  Wood 
and  Robert  Steele,  sent  them  to  the  defender,  Bell, 
Sheriff-clerk  of  Berwickshire,  the  keeper  of  the  Parti- 
cular Register,  to  be  recorded.  Notice  was  given  not 
only  by  letter,  but  by  the  usual  certificate  on  the  let- 
ters when  they  were  returned,  that  this  had  been  done ; 
but,  in  point  of  fact,  the  entry  in  the  minute-book  de- 
scribed the  inhibition  as  having  been  raised  merely 
against  Andrew  Pringle.  The  certificate  was  as  fol- 
lows :  "  Inhibition  and  arrestment,  Park  against  Pringle. 
JEo.  die  ei  horis^  William  Park  residing  in  Ecdes, 
against  Andrew  Pringle,  merchant  in  Coldstream,  was 
presented  by  James  Hunter,  messenger,  Kelso,  'twixt 
9  and  10  o'clock,  a.m.  (Signed)  Geo.  Peat,  for 
Mr  Hunter.    James  Bell,  Clk.'* 

A  person  of  the  name  of  Mason  wishing  to  purchase 
from  the  trustees  of  Wood,  made  a  search  for  encum- 
brances, and  in  consequence  of  this  state  of  the  minute- 
book,  obtained  a  certificate  that  there  was  no  recorded 
inhibition  against  them.  On  this  the  transaction  was 
gone  into,  but  was  now  challenged.  The  pursuer  nuun- 
tained,  1^,  That  the  register  (apart  from  the  minute- 
book)  being  correct,  the  diligence  was  complete,  and 
that  the  sale  was  consequently  incompetent.  2<%, 
That  if  the  diligence  was  not  complete,  the  keeper  was 
liable  for  the  debt 

The  pleas  maintained  by  Mr  Bell  were,  1«^  That  the 
signature  in  the  entry  in  the  minute-book  by  the  pre- 
senter of  the  letters,  amounted  to  an  acknowledgment 
that  the  entry  was  correct ;  and,  2dfy,  That  though  the 
minute-book  be  required  by  more  than  one  Statute,  it 
is  nowhere  laid  down  what  it  is  to  contain ;  and  that 
at  any  rate,  errors  in  it  do  not  nullify  the  diligence, 
which  is  only  understood  to  be  recorded  in  the  regis- 
ter. 

The  other  defenders  maintained  generally,  that  the 
diligence  was  not  duly  recorded,  by  not  being  entered 
in  the  minute-book. 

The  Act  1672,  c  16,  §  32,  requires  the 

"  keepers  of  the  general  registers  of  homings  and  inhibitions, 
and  of  seizings  and  reversions,  as  also  the  keepers  of  these  re- 
gisters in  the  several  shires,  in  time  coming,  be  careful  to  book 
all  homings,  inhibitions,  interdictions,  seasings,  reversions,  and 
others  registrat  by  them,  and  that  they  make  exact  minute- 
books  relating  to  these  registers,  these  of  homings,  inhibitions, 
and  interdictions,  containing  the  names,  surnames,  and  designa- 
tions of  the  parties,  principal  and  cautioners ;  and  these  of  seas- 
ings, reversions,  and  others  appointed  by  the  Act  of  Parliament 
to  be  registrat  in  that  register,  containing  the  names  and  desig- 
nations of  the  parties,  and  the  common  designation  of  the  lord- 
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ship,  barony,  or  tenandry  of  the  wveral  lands  mentioned  in  the 
writ,"  Ike  ;  "  Whilk  minute-books  respective  foresaids,  as  well 
for  die  space  of  forty  years  bygone  as  in  time  coining,  the  clerk 
shall  be  obliged  to  make  patent  to  all  his  Majesty's  lieges, 
whensoever  they  shall  desire  to  see  the  same,  upon  payment  of 
the  dues  following,"  &&,  "  inhibitions,  6s.  8d.  Scots  money. 
And  it  is  hereby  declared,  that  the  care  of  seeing  the  premises 
done  and  performed,  after  the  expiring  of  this  commission,  is 
committed  to  the  Lords  of  Session." 

To  enforce  the  provisions  of  this  Statute,  the  Act  of 
Sederunt,  15th  July  1692,  was  passed.  The  Act  of 
Sederunt  in  its  preamble  recites  the  provision  as  to  the 
keeping  of  minute-books,  and  then  it  contains  the  fol- 
lowing declaration : 

t  <«  The  Lords  finding  an  easy  and  plain  way  of  making  up 
the  said  minute-books,  that  there  can  be  no  fear  of  any  altera- 
tion of  them,  if  the  keepers  of  the  said  registers,  immediately 
after  they  receive  the  saids  evidents  to  be  registrate,  shall  insert 
the  minute  thereof  in  the  books,  which  shall  be  signed  by  the 
several  presenters  thereof:  Therefore,  the  said  Lords  do  ordain 
all  the  keepers  of  the  registers  of  seasines,  reversions,  hornings, 
inhibitions,  fcc,  to  make  up  their  minute-books  in  manner  fore- 
said, after  the  days  following,"  &c.,  "  under  the  pain  of  depri- 
vation, besides  the  damage  they  may  be  liable  to  the  parties 
prejudged  by  their  not  making  their  minute-books  in  manner 
foresaid,  conform  to  the  said  act  of  regulation.  And  the  said 
Lords  do  prohibit  and  discharge  any  blanks  to  be  left  in  the 
foresaid  minute-books." 

The  Statute  1693,  c.  14,  was  then  passed,  which  sets 
forth,  that 

"  considering  that  the  many  good  acts  appointing  registers  of 
seisins,  reversions,  homings,  inhibitions,  interdictions,  allow- 
ances of  apprizings  or  adjudications,  that  purchasers  and  credi- 
ton  might  know  with  whom  they  might  safelj^  contract,  have 
been  much  firustrated  by  the  keepers  of  the  registers  not  insert- 
ing the  same,  in  the  registers  at  the  time  and  in  the  order  they 
were  presented  to  them,  whereby  none  could  know  by  inspec- 
tion of  the  registers  what  writs  appointed  to  be  registrate  were 
in  the  hands  of  the  keepers  of  the  registers,  and  thereby  could 
not  securely  bargain.  For  remedy  whereof,  their  Majesties, 
with  advice  and  consent  of  the  Estates  of  Parliament,  do  statute 
and  ordain  that  all  the  keepers  of  the  said  registers  shall  keep 
minute-books  of  all  writs  presented  to  them  to  be  registrate  in 
their  several  registers,  expressing  the  day  and  hour  when,  and 
the  names  and  designations  of  the  persons  by  whom  the  said 
writs  shall  be  presented,  and  that  the  said  minute  be  immediately 
signed  by  the  presenter  of  the  writ,  and  also  by  the  keeper,  and 
patent  to  all  the  lieges  who  shall  desire  inspection  of  it  gratis, 
and  that  the  writs  shall  be  registrate  exactly  conform  to  the 
order  of  the  said  minute-book,  all  under  the  pain  of  deprivation 
of  the  keeper  of  the  register.  And  farther,  their  Majesties, 
with  consent  foresaid,  declare  the  said  keepers  not  observing 
the  premises,  liable  to  the  damage  of  the  parties  prejudged  by 
the  not  due  observing  of  this  present  Act." 

Also  the  Statute  1696,  c.  18,  which  declares,  that 

"  considering,  unless  seasines  and  other  writs  and  diligences, 
appointed  to  be  registrate,  be  booked  and  insert  in  the  respec- 
tive registers  appointed  for  that  effect,  the  liedges  cannot  be 
certiorat  thereof,  which  is  the  great  use  and  design  of  their  re- 
gistration ;"  it  *'  therefore  statutes  and  dedares  that  no  seisin  or 
other  writ  or  diUgenoe  appointed  to  be  registrate,  shall  be  of 
any  force  or  effect  against  any  but  the  granters  and  their  heirs, 
unless  it  be  duly  booked  and  insert  in  the  register."  "  And  hia 
Majesty,  with  advice  foresaid,  declares  that  parties  lesed  by  the 
omissi<m  or  negligence  of  derks  to  book  and  insert  in  the  re- 
gister such  writs  as  are  presented  to  them,  and  which  they 
attest  on  the  back  to  be  registrat,  shall  have  action  of  damage 
against  the  heirs  and  representatives  of  the  saids  clerks,  though 
no  such  actions  be  commenced  in  the  derk's  lifetime." 


The  Lord  Ordinary  sustained  the  defences  founded 
on  the  undue  registration  of  the  inhibition,  and  found 


the  keeper  of  the  register  liable  for  the  consequences, 
as  concluded  for  in  the  summons.  His  Lordship  sub- 
joined the  following  note  to  his  interlocutor : 

"  The  pursuer  having  executed  letters  of  inhibition  against 
three  persons,  Andrew  Pringle,  Biathew  Wood  and  Robert 
Steele,  sent  them  to  the  defender.  Bell,  the  keeper  of  the  Par- 
ticular Register,  to  be  recorded.  He  was  certiorated  by  this 
officer,  not  only  by  letter,  but  by  the  usual  certificate  on  the 
letters  when  they  were  returned,  that  this  had  been  done ;  bat, 
in  point  of  fiust,  the  entry  in  the  minute-book  described  the  in- 
hibition as  having  been  raised  merely  against  Andrew  Pringle. 
Mason  wishing  to  purchase  from  the  trustees  of  Wood,  noade  a 
search  for  encumbrances,  and  in  consequence  of  this  state  of  the 
minute-book,  obtained  a  certificate  that  there  was  no  recorded 
inhibition  against  them.  On  this  the  transaction  was  gone  into, 
but  is  now  challenged.  The  pursuer  maintains,  1j<,  That  the 
register  (apart  from  the  minute-book)  being  eorrect,  the  dili- 
gence was  complete,  and  that  the  sale  was  consequently  ineoai- 
petent.  2</l|f,  That  if  the  diligence  was  not  complete,  the 
keeper  is  liable  for  the  debt. 

"  Certain  objections  have  been  stated  to  the  puraner's  right 
to  inhibit,  but  these  are  undeserving  of  notice.  The  real  ques- 
tion is  as  to  the  validity  of  the  diligence ;  and  the  pleas  of  the 
keeper  make  this  a  question  of  serious  importance  to  the  reoofds. 
He  maintains,.-. 

*'  Isf,  That  the  signature  of  the  entry  in  the  mionte-book,  by 
the  presenter  of  the  letters,  amounts  to  an  adcnowledgment 
that  the  entry  is  correct,  and  thus  bars  the  party  from  complain- 
ing, and  relieves  the  keeper.  The  Lord  Ordinary  cannot  sanc- 
tion a  prindple  for  which  no  authority  is  stated,  and  which  at 
once  destroys  all  such  records,  by  making  keepera  responaMe 
for  no  entry  in  the  minute-book  whatever,  as  all  of  them  most 
be  signed  by  some  presenter.  The  object  of  the  Statures  in 
requiring  presenters  to  subscribe,  was  not  to  record  their  sati«- 
faction,  or  in  any  way  to  supersede  the  keeper,  or  firee  him  from 
the  consequence  of  inaccuracy.  Accordingly,  the  preaenter  has 
no  control  over  the  keeper  as  to  the  construction  of  the  entry, 
which  it  is  solely  his  duty  to  make  out  correctly,  and  on  his 
own  responsibility.  The  signature  was  intended  for  quite  dif- 
ferent purposes,  chiefly  in  reference  to  time  and  indemnification. 
It  is  disputed  in  the  record  whether  the  person  who  presented 
in  this  instance,  was  or  was  not  the  agent  of  the  pursuer.  Bat 
this  b  immateriaL  He  was  taken  by  the  keeper  as  an  adequate 
presenter  of  the  diligence ;  and  even  though  h«  had  been  the 
party's  agent,  or  the  party  himself,  and  he  a  skilful  man  of 
business,  his  signature  would  not  cover  the  officer's  blunder. 

"  2<f,  That  though  the  minute-book  be  required  by  asore 
than  one  Statute,  it  is  nowhere  laid  down  what  it  ia  to  oontaio, 
and  that  at  any  rate,  errors  in  it  do  not  nullify  the  dil%ence, 
which  is  only  understood  to  be  recorded  in  the  r^|;ister. 

"  The  Lord  Ordinary  coned ves  this  position,  whidi  eztia- 
guishes  the  minute-book  as  an  essential  part  of  the  reeord,  to  be 
also  unwarranted  and  dangerous.  The  Statute  1672,  c  16,  § 
32,  declares,  that  the  minute-book  shall  contain,  *  the  names, 
surnames  and  designations  of  the  parties,  prindpals  and  caution- 
ers ;*  and  both  of  the  Acts  1693,  c.  14,  and  1696,  c  18,  imply  is 
much ;  because  they  say  that  the  keepers  shaU  keep  minute- 
books  '  of  the  writs.'  Can  it  be  said  tiiat  an  entry  Imiving  out 
the  name  of  the  individual  inhibited,  is  any  minute  of  tlus  per- 
sonal writ  ?  The  Statutes  do  not  say,  in  formal  words,  that 
such  a  blunder  in  the  minute  shall  be  fiital,  but  they  dedare  s 
proper  minute  to  be  a  part  of  the  process  of  recording,  and  the 
writ  cannot  be  held  to  be  complete  till  all  the  fbrms  and  stepe 
are  complied  with.  Accordingly,  it  is  admitted  in  this  record, 
that  in  searching  for  encumbrances,  the  practice  is,  and  ever 
since  1672  has  been,  to  examine  the  minute-book  aloDe,  and  it 
is  only  on  the  margin  of  the  minute-book  that  the  recal  of  iih 
hibitions  is  marked." 

A  reclaiming  note  having  been  presented,  their  Lord- 
ships ordered  cases,  which  they  afterwards  directed  to 
be  laid  before  the  whole  Court,  together  with  the  fol- 
lowing queries : 

"  Whether  it  was  duly  recorded,  or  whether  the  onaissioo  o/ 
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the  names  of  llathew  Wood  and  Robert  Steele  in  the  minute- 
book,  rendered  the  registration  of  the  inhibition  null  and  void 
in  toto,  or  null  only  quoad  those  parties  ?  Or  merely  exposed 
the  keeper  of  the  register  to  a  claim  of  damages  at  the  instance 
of  the  party  prejudi^  by  the  omission  ? 

"  2do,  Whether  the  sale  by  Donald,  Johnstone  and  Thom- 
son (Wood's  trustees)  to  the  defender,  Mason,  in  January  1824, 
was  affected  by  the  said  inhibition  used  in  the  year  1815,  against 
Mathew  Wood,  the  author  of  the  sellers  who  were  infeft  on 
Wood's  conveyance  executed  in  1818  ?" 

The  foUowiog  opioion  was  returned  by  Lords  Mon- 
creifF,  President,  Corehouse,  Fallerton,  Jeffrey  and 
Cockbum : 

"  1 .  As  we  understand  the  questions  put  to  us,  with  refer- 
ence to  the  nature  of  the  case,  the  first  involves  three  points : 
1.  Whether  the  omission  of  the  names  of  Mathew  Wood  and 
Robert  Steele  in  the  minute-book  of  the  register  of  inhibitions, 
rendered  the  inhibition  in  question  null  and  void  in  regard  to 
persons  transacting  with  those  parties?  2.  Whether  it  rendered 
the  inhibition  null  m  toto^  or  in  particular,  with  reference  to 
Andrew  Piingle,  the  person  whose  name  uhu  mentioned  in  the 
minute-book?  and,  3.  Whether  the  omission  of  the  names  of 
Wood  and  Steele,  if  it  did  create  a  nullity  in  whole  or  in  part, 
exposed  the  keeper  of  the  regbter  to  a  dium  of  damages  at  the 
instance  of  the  inhibiting  creditor  ? 

**  Taking  this  view  of  the  questions  presented  under  the  first 
part  of  the  reference  for  our  opinions,  it  appears  to  us,  that  the 
iDost  material  poipt  is  in  that  part  of  the  query  under  which  we 
are  called  upon  to  say,  whether  the  omission  of  the  names  of 
Wood  and  Steele  in  the  minute-book  rendered  the  registration 
null  quoad  these  parties.  For,  with  regard  to  the  odier  point 
involved  in  the  question,  whether  the  inhibition  is  null  quoad 
the  party  who  is  named  in  the  minute-book,  we  apprehend  that 
we  have  not  the  materials  to  form  any  opinion,  there  being  no 
question  raised  as  to  any  person  in  his  right. 

"  On  the  material  question,  we  are  of  opinion  that  the  inhi- 
bition has  not  been  duly  recorded  against  Mathew  Wood  and 
Robert  Steele,  and  that  it  is  null  and  void,  in  so  fiur  as  it  may 
affect  them  or  their  assignees  or  creditors.  We  found  our 
opinion  simply  on  the  terms  and  import  of  the  Act  of  Parliap 
ment  1693,  c.  14.  That  Statute  proceeds  on  the  narrative, 
that  the  previous  Acts  appointing  the  registers  of  sasines  and 
inhibitions  had  been  much  frustrated  by  the  keepers  not  insert- 
ing the  writs  at  the  time,  and  in  the  order  in  which  they  were 
presented,  whereby  none  could  know  what  writs  were  in  the 
hands  of  the  keeper,  and  safely  bargain.  To  remedy  this  evD, 
they  are  appointed  to  keep  a  minute-book,  in  which  the  names 
and  designations  of  the  parties  by  whom  the  writs  are  presented 
shall  be  expressed.  Then  it  provides,  that  the  writs  shall  be 
regutrate  exactly  according  to  the  order  of  the  minute-book, 
under  pain  of  deprivation  of  the  keeper ;  and  fiirther,  that  he 
shall  be  liable  to  all  the  damage  of  the  parties  prejudiced  by  the 
non-observance  of  the  Act. 

"  Now,  it  is  tery  evident  to  us,  that  when  the  Statute  speaks 
of  a  minute-book  to  be  kept '  of  att  the  writs  presented  to  the 
keepers,'  with  a  view  to  its  declared  olqect,  it  could  have  no 
sense  or  meaning,  if  it  did  not  mean  to  express,  that  the  entry 
of  such  writs  should  exhibit  the  namei  of  the  parties  against 
whom  the  inhibitions  were  directed.  Without  this  being  shown, 
it  could  be  no  more  than  a  mere  blank,  which  could  give  no 
person  any  information  regarding  the  party  with  whom  he  wished 
to  transact ;  and  any  idea  of  ordler  among  such  writs  would  be 
entirely  defeated.  We  therefore  take  it  to  be  perfectly  dear, 
that  the  most  essential  point  in  the  entry  in  the  minute-book, 
besides  the  date,  is  the  names  of  the  inhibiter  and  the  parties 
inhilnted.  Without  the  names  the  ihte  would  be  of  no  use 
whatever ;  and  we  believe  that  there  never  was  a  doubt  that 
the  registration  could  not  be  correctly  made  otherwise. 

'*  In  the  present  case,  no  doubt,  there  is  one  name,  Andrew 
Priugle,  inserted  in  the  minute-book.  But  as  die  present  ques- 
tion relates  to  the  rights  of  parties  traoMcting,  not  with  Andrew 
Pringle,  but  with  Mathew  Wood,  or  his  trustees,  it  appears  to 


us  to  be  truly  the  same  case  as  if  no  name  at  aU  had  been  in* 
serted. 

*'  Considering  it,  therefore,  to  be  perfectly  clear  that  the 
name  of  the  person  inhibited  must  be  inserted  in  the  minute- 
book,  the  next  question  is.  Whether  the  omission  to  mention 
the  name  of  a  party  meant  to  be  inhibited  creates  a  nullity  in 
the  registration  as  to  that  party  f  We  are  of  opinion  that  it  does 
render  the  inhibition  null.  There  is  no  doubt,  that  without 
due  registration  no  inhibition  is  effectual.  But,  though  this 
Statute  does  not  say  in  so  many  words,  that  if  the  writ  shall 
not  be  inserted  in  the  minute-book,  it  shall  have  no  effect,  or  be 
null  as  to  third  parties :  this  is  necessarily  implied  in  the  pur- 
pose and  whole  structure  of  Ae  Act.  7^  minute'booh  is  made 
the  absolute  rule  for  the  date  of  presenting,  and  the  order  of  re- 
gistration.  It  cannot  therefore  be  maintained,  that  any  such 
writ  is  duly  recorded  when  it  does  not  appear  of  a  specific  date, 
and  in  a  precise  order,  in  that  statutory  part  of  the  register.  It 
cannot,  in  our  opinion,  be  held  that  an  inhibition  is  effectual 
against  third  parties,  which  is  not  to  be  found  duly  entered  in 
that  record,  to  whidi,  in  reliance  on  the  Statute,  idl  parties  pro- 
posing to  contract  would  naturally  look.  But  ff  this  be  so,  and 
if  any  entry  in  the  minute-book,  which  does  not  specify  die 
name  of  the  party  against  whom  the  inhibition  is  directed,  is 
really  no  better,  quoad  those  contracting  with  that  party,  Uian 
no  entry  at  all,  we  think  it  must  necessarily  follow,  that,  accord- 
ing to  the  terms  and  general  provision  of  the  Statute,  the  omis- 
sion must  create  a  nidlity  in  the  registration. 

"  The  case,  however,  is  stronger.  For  in  the  end  of  the 
enactment  it  is  provided,  that  the  keeper  of  the  regbter  not  ob- 
serving the  premises, '  shall  be  liable  to  the  damage  of  the  par» 
ties  prejudiced  by  the  not  due  observance  of  this  Act.'  Perhaps 
there  may  be  different  ways  in  which  damage  might  arise  to 
parties  by  the  Act  not  being  duly  observed.  But  we  think  it 
apparent,  that  the  contemplation  of  such  damage,  in  general 
terms,  with  a  positive  liability  to  repair  it  laid  on  the  keeper, 
must  have  assumed  that,  by  the  omission,  some  nullity  in  the 
registration  would  arise  whereby  parties  might  be  prejudiced. 
For  either  the  parties  inspecting  the  register  must  be  entitled 
to  rely  on  the  minute-book  showing  the  fiict  of  any  inhibition 
presented  against  an  individual,  or  it  is  no  essential  part  of  the 
register,  and  no  claim  of  damage  could  arise  to  a  party  who  bad 
not  thought  proper  to  carry  his  researches  fikrth^.  The  damage 
referred  to,  therefore,  must  have  been  supposed  to  arise  to  the 
inhibiting  creditor  from  defect  of  registration ;  and  to  declare 
the  keeper  liable  for  such  damage  b  really  the  same  thing  as  de- 
claring a  nullity  in  express  terms. 

"  In  coming  to  thb  opinion,  we  do  not  think  it  necessary  to 
rely  on  the  Act  1696,  c  18.  Comparing  that  Act  with  the 
Act  1686,  c.  10,  to  correct  which  it  professes  to  be  passed,  we 
are  rather  inclined  to  think  that  the  boohing  spoken  of,  referred 
to  the  foil  entry  of  the  writ  in  the  extended  register.  At  the 
same  time,  whUe  even  thb  may  be  doubtfol,  we  think,  that  as 
the  Act  was  passed  after  the  foil  establbhraent  by  the  Act 
1693  of  the  minute-book  as  a  statutory  part  of  the  process  of 
registration,  the  express  nullity  dedared  by  1696,  of  all  writs 
not '  duhf  boohed  and  inserted  in  the  register,*  is  certainly  deserv- 
ing of  attention,  as  it  could  scarcely  be  held  to  receive  full 
effect,  if  it  were  not  applied  to  an  entire  neglect  of  that  whidi 
three  years  before  had  been  peremptorily  enacted  as  an  essential 
part  of  due  registration. 

*'  The  remaining  point  involved  in  the  first  query  proposed 
to  us  is.  Whether  the  omission  to  insert  the  inhibition  as  direct- 
ed against  Mathew  Wood  and  Robert  Steele,  exposed  the  keeper 
of  the  register  to  a  daim  of  damages  at  the  instance  of  the  inhi- 
biting creditor  ?  We  are  of  opinion,  that  this  is  settled  by  the 
express  terms  of  the  Act  1693,  which,  though  it  directs  the 
entry  in  the  minute-book  to  be  signed  by  the  presenter  of  the 
writ,  with  a  view  to  fix  definitively  the  date  of  presenting,  has 
still  laid  on  the  keeper,  and  on  falm  exdusively,  the  responsi- 
bility for  the  damage  incurred  by  any  party  prejudiced  by  the 
neglect  duly  to  observe  the  provisions  of  the  Act. 

2.  Our  opinion  being  that  now  expressed  on  the  first  ques- 
tion stated,  we  are  also  of  opinion  that  the  sale  made  by 
Wood's  trustees  to  Mason  in  January  1824,  was  not  affected  by 
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the  inhibition  in  1815  against  Uathew  Wood,  tbe  antbor  of  the 
sellers,  who  were  infeft  on  Wood's  conTeyance  in  1818." 

The  following  was  tbe  opinion  of  Lord  Mackenzie, 
concurred  in  by  Lord  Gillies : 

"LI  think  it  clear,  that  prior  to  the  Act  1696,  ch.  18,  the 
wrong  minuting  of  an  inhibition  inferred  no  nullity  of  it.  For 
tbe  nuUitv  of  1592,  ch.  275,  bad  no  reference  to  the  minute- 
book,  which  did  not  tiien  exist.  The  minute-book  of  1672,  ch. 
16,  §  32,  seems  to  have  been  made*up  in  the  first  place  from 
the  register,  running  back  for  a  great  number  of  years,  certainly 
under  no  nullity  of  any  writ  that  might  happen  to  be  inaccu- 
rately minuted  in  that  operation ;  and  no  distinction  is  made  in 
this  respect,  nor  is  any  nullity  attached  to  wrong  minuting  in 
after  time.  Then  by  the  Statute  1686.  ch.  19,  it  was  enacted, 
'  That  where  seasins  and  other  writs  are  presented  to  the  keepers 
of  registers,  and  delivered  back  to  tbe  party,  bearing  a  record 
and  attestation  under  their  hand  that  the  same  are  registrat,  it 
shall  make  the  same  sufficient  and  valid  for  the  security  of  the 
party,  albeit  by  the  omission  or  negligence  of  the  keeper  of  tbe 
register,  or  his  deputs,  they  should  not  be  found  booked  or  in- 
sert in  the  register.'  '  That  in  case,  by  their  omission  or  negli- 
gence, an^  writs  presented  to  them,  and  marked  with  their  hands 
to  be  registrat,  shall  not  be  found  booked  and  insert  in  the  re- 
gister, the  said  deputs  guilty  of  such  omission  and  negligence, 
shall  be  punishable  as  forgers  of  tbe  public  registers  and  records, 
and  shall  be  lyable  in  damnage  and  prejudice  to  anv  party  who 
shall  be  prejudged  by  the  said  omission  and  negbgenoe.'  Of 
course  this,  which  miade  even  the  total  non-registration  of  inhi- 
bitions to  infer  no  nullity,  provided  they  were  marked,  showed 
afortiori  that  the  wrong  minuting  of  them  could  infer  none. 
While  this  Act  stood  unrepealed,  tiiere  passed  the  Act  of  Se- 
derunt, 15tb  July  1692,  and  the  Statute  1603,  ch.  14,  establish- 
ing the  present  form  of  minute-book,  of  inhibitions,  &c.  The 
sanctions  of  these  Acts  are  directed  against  the  keeper.  No- 
thing is  said  of  any  nullity  of  the  inhibition ;  and  indeed,  while 
the  Act  1686,  ch.  19  was  unrepealed,  a  nullity  for  want  of  mi- 
nuting would  have  been  absurd.  But  still  this  Statute  1693  was 
Tery  important  in  regard  to  the  minute-book.  It  enacted, 
'  That  all  keepers  of  the  said  register  shall  keep  minute-books 
of  all  writs  presented  to  them  to  be  registered  in  their  several 
registers,  expressing  tbe  day  and  hour  when,  and  the  names  and 
designations  of  tbe  persons  by  whom  the  said  writs  shall  be  pre- 
sented ;  and  that  the  said  minute  be  immediately  signed  by  the 
presenter  of  the  writ,  and  also  by  the  keeper,  and  patent  to  all 
the  leidges  who  shall  desire  inspection  of  it^a^ :  and  that  the 
writs  shall  be  registrat  exacUy,  conform  to  Uie  order  of  the  said 
minute-book,  all  under  the  pain  of  deprivation  of  tbe  keeper  of 
the  register.'  The  effect  of  this  seems  to  me  to  be,  that  the 
minutiug  was  made  part  of  the  registering,  insomuch  that  no 
writ  could  be  duly  registered  that  was  not  duly  minuted.  Tbe 
minute-book  fixed  the  date  of  ingiving  an  essential  point  of 
^bod  registration.  It  fixed  tbe  order  of  registration :  It  served 
as  the  permanent  index  to  the  register  at  Urge ;  and  it  was  the 
only  record  till  the  full  copy  in  the  register  could  be  written 
out.  Such  being  the  nature  of  the  minute-book,  the  Statute 
1696,  ch.  18,  enacts, '  That  no  sasine  or  other  writ,  or  diligence, 
appointed  to  be  registrat,  shall  be  of  any  force  or  effect  against 
any  but  tbe  granters  and  their  heirs,  unless  it  be  duly  booked 
and  insert  in  the  register.'  And  it  repeals  the  Statute  1686, 
ch.  19. 

"  It  is  ai^edthat  the  word  '  booked'  here  must  be  applied 
to  the  minute-book,  distinctively  from  the  register.  I  do  not 
adopt  that  distinctive  application.  But  I  incline  to  hold,  that 
a  writ  is  neither  duly  booked  nor  registered  in  the  sense  of  this 
Statute,  unless  it  be  duly  minuted,  tbe  minuting  havinff  by  that 
time  come  to  form  an  inseparable  and  essential  part  of  due  re- 
gistration. In  this  view,  the  nullity  of  this  Act  applies  direct- 
ly to  the  want  of  due  minuting.  I  am  the  more  confirmed  in 
this  view,  by  considering,  that  as  against  the  party  who  was  to 
concur  actively  in  making  the  minute,  there  was  no  sanction  at 
all,  if  not  that  of  nullity ;  and  by  tbe  strong  equity  of  holding, 
that  a  party  so  specially  called  on  to  concur  in  constituting  tbe 
first  stage  of  registration  does  not  duly  register  if  he  neglect  this 


duty.  In  answer  to  the  first  queatioii,  therefore,  I  rather  think 
that,  under  the  Statute  1696  there  b  a  nullity.  And  sim^  I  be- 
lieve has  been  the  understanding  of  the  country,  on  which  prac- 
tice has  rested  probably  since  its  date. 

"  II.  I  rather  think  that  the  pursuer,  having  by  fainsself  or 
hb  agent  signed  the  minute,  cannot  daim  damages  against  the 
keeper  of  the  register  on  account  of  its  imperfection.  It  b  true 
that  the  Sutute  1693,  ch.  14,  decbres,  '  The  keepers  not  ob- 
serving the  premises  Ibble  to  the  damage  of  the  parties  pre- 
judged by  the  not  due  observing  of  tbb  present  Act.'  But  that 
provision  could  not  possibly  have  application  to  the  ingiver  of 
the  writ ;  for  at  that  time  the  want  of  minuting,  or  total  want 
of  regbtering,  did  not  infer  nullity,  if  only  the  writ  was  marked. 
It  was  the  damage  of  parties,  purchasers  or  creditors,  injured  by 
the  want  of  notice,  that  alone  was  in  riew  in  thb  Act.  Under 
this  Act,  the  ingiver  signing  the  minute  never  could  have  any 
claim  against  the  keeper  on  account  of  its  imperfection.  Then 
the  Act  1696,  though  I  think  it  constituted  the  nullity  for  want 
of  due  minuting,  yet  provides  nothing  as  to  damage  oo  that  ac- 
count against  the  keeper,  in  frivoor  of  the  party  concofriiig  in  and 
signing  the  wrong  minute  himself.  Thb  Statute  tbcfcfare 
seems  to  leave  that  matter  to  the  ordinary  rules  of  eqnitjr,  which 
I  think  will  not  admit  such  a  daim  of  damage.  It  b  said  the 
party's  signature  was  only  to  fix  the  time,  and  that  he  b  bound 
to  look  no  further.  I  cannot  agree  in  that.  It  was,  I  thmk, 
dearly  implied,  that  the  signature  was  to  fix  also  tkewrit^  with- 
out which  the  fixing  of  the  time  would  have  been  of  no  vat; 
and  that  it  was  not  only  the  right,  but  the  duty  of  the  party  in- 
giver, both  to  himself  and  the  public,  to  read  over  the  minute 
he  signed,  and  see  for  himself  that  it  was  correct.  Having  ne- 
glected this  right  given  to  him  for  hb  protection,  and  failed  in 
this  duty,  I  think  he  must  bear  the  consequences  without  any 
daim  of  damages  against  the  keeper,  hb  co-delinquent.  Right 
or  wrong,  the  minute  b  what  he  chose  to  concur  in  making  it ; 
and  he  cannot  daim  damages  on  account  of  it.  Thb  was  evi- 
dently  the  view  of  the  matter  held  by  Lord  Stair,  the  anggeater 
of  the  Act  of  Sederunt  1692,  and  the  Statute  1693  ;  for  he  says 
that  the  keepers  '  shall  keep  minute-books,  wherein  the  pre- 
senter shall  insert  the  writ  and  date  of  presenting,  and  sign  it 
presented,  whereby  the  keeper  cannot  change  these  minute- 
books.'  It  is  true  the  Act  of  Sederunt  and  the  Statute  do  not 
order  the  presenter  to  write  the  entry,  but  they  do  order  him  to 
sign  it,  which  equally  makes  it  hb  act." 

Lord  Cuninghame : 

"  Having  been  formerly  of  counsel  for  the  pursuer,  and  hav- 
ing prepared  the  record,  and  argued  the  case  before  the  Lord 
Ordinary,  I  would  rather  decline  at  present  giving  any  opinioa 
on  it  as  a  Judge." 

On  advising  the  cause  with  these  opinions. 

Lord  Medunm  was  of  opinion,  that  under  the  Statutes  ao 
nullity  was  inferred,  espedally  as  there  was  a  penalty  io  tbe 
Statutes,  vb.,  deprivation  of  the  keeper's  office  and  damages^ 
and  nothing  being  said  as  to  nullity. 

Lord  JHkadot^ank  concurred  with  the  majority  of  the  con- 
sulted Judges. 

Lord  CtUnke  also  concurred  with  the  migority. 

Lord  Juetiee-  Clerk  absent. 

Their  Lordships  then 

"  Adhere  to  the  interlocutor,  in  so  fiur  as  it  finds  tbe  inbibition 
null  and  void,  sustains  the  defences  for  John  Blaaon,  John 
Wharton  Bfoson,  and  the  trustees  of  Mathew  Wood,  and  assofl- 
sies  them  from  the  conclusions  of  the  libd,  and  finds  them  entitled 
to  expenses;  of  new,  find  those  expenses  due,  and  reaatt  to  the 
auditor  to  tax  the  account  and  report,  reserving  to  the  pursuer 
any  daim  he  may  have  against  James  Bell  for  relic£  of  sudi 
expenses :  Abo  adhere  to  the  interlocutor,  in  so  fiur  aa  it  finds 
James  BeU  Ibble  for  the  consequences  of  the  inhibltioa  having 
been  found  null  on  the  ground  of  defective  registration,  but 
recal  the  interlocutor  hoe  etatu,  in  so  &r  as  it  repels  hb  de^ 
fences,  and  decerns  against  htm  for  tbe  sum  conduded  fisr;  and 
remit  to  the  Lord  Ordinary  to  hear  parties,  and  eoaader  to  what 
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extent  the  said  defender  is  liable  under  this  interlocutor,  and  to 
proceed  thereanent  as  to  his  Lordship  may  seem  just." 

Lord  Ordinary,  Cockburn Act.  Solicitor- General  (Ruther- 

furd),  Pattou;  Greig  and  Morton,  W.8.,  Agents — Alt.  for  Mr 
BcU,  Dean  of  Faculty  (Hope),  W.  Bell ;  George  TurnbuU, 

W.S.,  Agent For  Mathew   TToo^/'s   Trustees,   Milne;  J.  S. 

Darling,  W.S.,  Agent, — For  Masons  TVust-Disponees,  Maid- 

ment;  J.  R.  Skinner,  W.S.,  Agent Mr  Thomson,  Clerk — 

fJ.D.M.J 


lUhJufy  IS3S. 

Second  Division (J.D.M.) 

No.  284. — WiiiLiAM  Shanks  and  Others,  Com- 
plainerSy  v.  Andrew  Thomson,  Respondent. 

Diligence — Arrestment —  Recal — Workmen's  Wages — Statute 
1  Victotia  c.  41 — A  party  having  brought  an  action  against 
the  members  of  an  association  of  workmen,  concluding  for 
£600  ;  aTui  having  used  arrestments  against  one  hundred  and 
twenty  of  them,  in  the  hands  of  their  masters,  the  arrestments 
being  laid  on  to  the  amount  of  £800,  affecting  each  workman. 
On  an  application  for  loosing  the  arrestments,  the  Court  r«- 
called  them  as  nimious.  Opinion  expressed,  that  workmen's 
wages  are  arrestable  only  as  to  the  excess,  and  that  this  was 
th'e  law  of  Scotland  previous  to  the  Act  1  Victoria,  c.  41. 

An  action  was  raised  in  the  name  of  Andrew  Thom- 
son,  victualler,    Bridgeton   of   Glasgow,   concluding 
against  Thomas  Graham,  and  eleven  hundred  opera- 
tive cotton-spinners  in  and  around  Glasgow,  both  in 
Renfrewshire,  Dumbartonshire,  and  Lanarkshire,  for 
payment  of  the  sum  of  £650.  13.  10,  contained  in  two 
bills,  one  for  £215,  and  one  for  £435.  13.  10,  granted 
by  the  committee  of  the  Cotton-spinners'  Association 
on  the  27th  November  1837,  and  1st  January  1838; 
and  also  of  the  sum  of  £210  Sterling,  being  for  the 
price  of  oatmeal  said  to  have  been  furnished  by  Wil- 
liam Baird,  grain-merchant  in  Glasgow,  to  the  members 
of  the  said  association,  at  their  request,  on  the  order  of 
the  committee  of  management,  and  to  which  the  pur- 
suer acquired  right,  by  assignation  in  his  favour,  from 
the  said  William  Baird  on  7th  July  1837,  and  for 
which  account  Angus  Campbell,  Richard  McNeill,  and 
others,  the  existing  commiMee  of  management,  were 
said  to  have  granted  their  bill  to  the  pursuer  on  the 
7th  July  1837,  and  which  the  subsequent  committee  of 
management,  now  cited  as  defenders,  became  bound  to 
pay,  by  their  letter  dated  8th  November  1837.     The 
libel  concluded  against  "  the  said  society  or  associa- 
tion, designated  <  The  Association  of  Operative  Cot- 
ton-spinners of  Glasgow  and  neighbourhood,'  and  the 
various  persons  before  named  and  designed,  members 
or  partners  thereof,  and  as  individuals,''  jointly  and 
severally,  for  payment  of  the  above-mentioned  sums, 
with  interest  and  expenses,  in  common  form. 

This  summons  was  dated  and  signeted  25th  April 
1 838,  but  was  not  executed ;  and  no  sooner  had  the 
summons  passed  the  Signet,  than  arrestments  were  laid 
in  the  hands  of  the  different  masters  of  about  one  hun- 
dred and  twenty  of  the  defenders.  Each  arrestment 
was  laid  for  the  sum  of  £800,  more  or  less,  in  the  hands 
of  each  master ;  but  the  arrestment  was  really  intended 
to  cover  only  the  wages  which  were  due  by  the  master 
to  such  operative  worlcman.  The  first  set  of  arrest- 
ments were  laid  on  in  the  last  days  of  April,  and  the 
next  on  8th  May  1838. 
SCOTTISH  JURIST. 


The  complainers  now  presented  a  bill  for  loosing 
arrestments,  alleging  that  they  were  threatened  with 
fresh  arrestments  every  fortnight,  until  the  summons 
was  called  in  Court,  and  thereafter  during  the  depen- 
dence of  the  action,  so  that  their  wages  may  be  locked 
up  for  a  course  of  years,  in  pursuance  of  an  action 
which,  from  the  magnitude  and  intricacy  of  the  points 
of  law  it  involved,  might  possibly  be  of  very  long  dura- 
tion. 

I'he  grounds,  inter  alia,  upon  which  the  complainers 
founded  were:  Isi^  That  the  sums  arrested  as  to  each 
of  the  complainers,  in  the  hands  of  their  respective 
employers,  were  their  fortnight  or  weekly  wages,  which 
being  alimentary,  and  necessary  for  their  subsistence, 
were  not  arrestable.  2d,  That  the  complainers  know 
nothing  of  the  nature  of  the  arrester's  claim.  It  was 
never  rendered  to  them,  and  no  extrajudicial  demand 
was  ever  made  for  it.  They  offered  extrajudicially, 
upon  being  satisfied  of  the  justness  of  their  debt,  to 
pay  per  capita,  but  the  committee  and  their  agent 
would  not  show  any  account, — ^would  not  even  tell  the 
amount,  and  would  not  discharge  the  arrestments  un- 
less they  would  subscribe  what  he  termed  '*  a  bond"  to 
pay  lis.  per  month  ad  infinitum.  This  was  grossly 
illegal,  as  well  as  the  threat  of  continuing  arrestments 
upon  the  complainers'  wages  as  they  became  due,  while 
the  summons,  on  which  the  letters  of  arrestment  pro- 
ceed, was  not  executed;  thus  locking  up  by  arrest- 
ment their  means  of  subsistence,  while  they  are  stu- 
diously kept  in  ignorance  of  the  grounds  of  the  claim 
preferred  against  them.  3d,  That  the  action  on  which 
the  arrestments  proceed  is  unfounded,  and  cannot  be 
supported.  Besides,  it  is  understood  that  the  nominal 
pursuer,  Thomson,  was  himself  a  member  of  the  asso- 
ciation, and  if  he  made  furnishings  to  his  co -associates, 
he  could  only  recur  upon  those  to  whom  he  made 
them.  Lastly,  That  the  arrestment  of  £800  against 
each  individual  was  nimious  and  oppressive.  The  bill 
therefore  prayed  for  letters  of  loosing  arrestment  "  to 
the  extent  of  the  complainers'  wages  respectively  due 
to  them  by  their  respective  masters,  without  caution 
or  consignation,  or  at  any  rate  upon  juratory  can- 
tion,  or  at  any  rate  to  the  extent  of  the  sums  that 
may  be  necessary  towards  the  complainers'  subsis- 
tence." 

Answers  were  put  in  for  the  respondent,  in  which 
the  allegations  in  the  bill  were  denied ;  in  particular, 
it  was  denied  that  the  respondent  was  a  member  of  the 
association,  and  it  was  maintained  that  the  claim  in  the 
action  was  well  founded;  that  the  furnishings  were 
made  for  behoof  of  the  society,  and  the  socii  were  con- 
junctly and  severally  liable  for  them ;  and  that  it  was 
incompetent,  in  an  application  for  loosing  arrestment, 
to  state  by  anticipation  objections  to  the  claim  in  the 
action  on  which  arrestment  was  used,  more  especially 
on  juratory  caution. 

The  Lord  Ordinary  remitted  to  the  Sheriff  of  Lan- 
arkshire to  inquire  into  the  whole  circumstances,  and 
to  report  what  weekly  aliment  might  be  reasonable  for 
each  class  of  defenders,  from  the  state  of  their  wages. 
The  Sheriff  gave  in  a  detailed  statement  on  the  subject 
of  this  remit,  reporting,  that  in  Glasgow  he  had  fixed 
12s.  a- week  as  aliment  in  all  such  cases,  though  dider- 
ent  rules  prevailed  in  different  districts.    The  Sherifi''s 
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report  was  very  full  as  to  the  whole  circumstances  of 
the  case. 

Objections  having  been  put  in  to  the  report,  the 
Lord  Ordinary  made  avizandum  to  the  Court  with  the 
whole  case,  and  issued  the  following  note : 


« 


The  present  is  certainly  a  very  unusual  case.  It  involves 
the  consideration  of  arrestments  used  on  the  dependence  of  an 
action  brought  against  nearly  eleven  hundred  spinners,  and  other 
operatives  in  the  cotton  manufacture  in  Glasgow,  at  the  in- 
stance of  a  victual-dealer  there,  who  says  that  he  furnished 
raeal  amounting  in  value  to  £860  to  the  association,  on  the 
mandate  of  the  committee,  during  the  well-known  strike  of  the 
operatives  in  Glasgow  in  1837.  This  confessedly  too  is  a  ten- 
tative claim  put  forward  for  trial,  as  other  claims  to  the  amount 
of  nearly  £6000  arc  still  said  to  be  due  to  various  individuals 
said  to  have  given  credit  to  the  association,  or  their  committee. 
Upon  this  summons  the  pursuer  has  used  arrestments  against 
one  hundred  and  twenty  defenders,  to  the  amount  of  £800 
Sterling  affecting  each.  The  defenders  apply  for  the  loosing 
of  these  arrestments,  not  only  upon  the  late  Act,  (1  Vict.  cap. 
^1*  §  7,)  which  declares  '  the  wages  of  labourers  and  manufac- 
turers, so  far  as  necessary  for  their  subsistence,'  not  to  be  ar- 
restable, but  also  on  the  general  circumstances  of  the  case,  which, 
it  is  said,  warrant  a  very  great  and  liberal  relaxation  of  the  dili- 
gence. 

"  It  at  once  occurred  to  the  Lord  Ordinary  that  this  case 
deserved  very  grave  and  mature  consideration.  The  present  is 
an  application  to  the  judicial  discretion  of  the  Court,  which 
must  be  exercised  with  a  due  regard  to  the  proper  aliment  of 
the  operatives,  as  protected  by  Statute,  on  the  one  hand,  and  to 
the  legal  rights  of  the  pursuer,  who  alleges  that  he  furnished 
necessaries  to  the  defenders  at  an  antecedent  period,  on  the  other. 
But  in  so  far  as  the  loosing  applied  for  turns  on  the  Statute, 
this  Court  has  not  the  materials  for  judging,  either  what  are 
the  circumstances  of  the  defenders,  or  of  the  different  classes  of 
these  parties,  from  the  wa^es  earned  by  them,  or  what  are  their 
requirements  for  aliment.  It  was  in  order  to  obtain  some  such 
information  for  his  own  guidance,  or  that  of  the  Court,  that  the 
I^rd  Ordinary  made  the  remit  to  the  Sheriff,  which  has  pro- 
duced the  report  now  to  be  submitted  to  the  Court. 

**  Accordingly,  the  Sheriff  has  made  a  report  which  unques- 
tionably shows  the  great  anxiety  that  he  felt  to  put  the  Court 
fully  in  possession  of  every  fact  supposed  to  be  necessary  for 
the  right  determination  of  the  present  summary  question.  It  is 
evident,  from  the  notes  of  objection  lodged,  that  strenuous  ob- 
jections are  to  be  urged  against  the  report,  as  going  beyond  the 
limits  or  intentions  of  the  remit.  But  the  Lord  Ordinary  can 
by  no  means  sanction  that  statement.  However  the  remit,  in 
the  hurry  of  judicial  business,  might  be  expressed,  his  view  was 
to  authorise  the  Sheriff  to  inquire  into  on  the  spot,  and  report 
on  every  circumstance  which  either  might  occur  to  himself,  or 
be  suggested  by  either  party,  as  proper  to  be  taken  into  consi- 
deration in  this  extraordinary  case.  It  is  an  entire  mistake  to 
suppose  that  the  Lord  Ordinary  meant  the  report  to  be  confined 
to  a  mere  table  or  vidimus  of  wages,  because  obviously  the  pre- 
sent application  depends  on  various  other  circumstances  com- 
petent to  have  been  considered  before  the  Statute  was  passed, 
and  which  peculiarly  deserve  to  be  taken  into  view,  when  ar- 
restments are  laid  or  threatened  over  the  weekly  wages  of  each 
of  many  hundred  men,  to  an  extent  greatly  more  than  they  can 
respectively  raise  for  their  whole  lives.  In  this  view  the  re- 
porter has  discharged  his  duty  in  a  very  able  and  satisfactory 
manner  ;  while,  even  in  reference  to  the  objection  that  he  has 
gone  into  a  wider  scope  than  was  necessary,  it  is  obvious  that 
he  was  led  into  this  not  merely  from  the  general  importance  of 
the  case,  but  in  some  measure  by  the  statements  of  the  parties, 
whom  he  was  bound  to  hear  on  all  points  before  completing  his 
report. 

"  Upon  the  question  itself,  as  now  prepared  for  considera- 
tion, the  Loid  Ordinary  can  probably  suggest  nothing  which 
will  not  occur  to  the  Court  on  a  perusal  of  the  ample  materials 
here  collected  for  their  guidance.     He  can  only  state  the  views 


on  which  he  would  probably  have  proceeded  had  the  natter 
been  proper  for  the  dupoeal  of  a  single  Judge. 

*'  In  theirs/  place,  it  is  supposed  that  in  this  early  and  pre- 
liminary stage  of  the  proceedings,  the  relevancy  and  bona  fide* 
of  the  pursuer,  as  an  alleged  furnisher  of  necessaries  to  a  large 
amount,  to  a  committee  for  behoof  of  a  numerous  body  of  men 
out  of  work,  must  be  assumed.  At  present,  and  before  proof, 
the  pursuer  cannot  be  identified  with  the  association,  and  still 
less  with  the  illegal  acts  of  any  daring  and  designing  merahen 
of  it ;  and  it  must  be  taken  for  grant^  that  the  daim,  as  raised 
in  the  summons,  may  be  ultimately  sustained. 

**  In  the  next  place,  it  appears  to  be  equally  clear,  that  in  the 
particular  matter  now  to  be  arranged,  the  Court  cannot  be  iii« 
fluenced  by  any  considerations  founded  on  the  danger  or  ioh 
policy  of  the  association,  out  of  which  the  present  pfxicei'diiig 
originates.  Indeed,  if  it  were  allowable  to  refer  to  any  gener."! 
views  of  policy,  it  is  not  easy  to  say  on  which  side  they  might 
be  found  to  operate ;  for,  on  the  one  hand,  if  the  proceedinp 
of  associadons  formed  for  more  securely  carrying  strikes  into 
effect,  deserve  no  countenance  from  the  law,  ^om  the  Unsent- 
able  excesses  to  which  they  appear  invariably  to  give  rise,  it 
seems  at  least  equally  doubtful,  if  the  parties  who  have  em- 
barked in  these  schemes  should  be,  on  light  grounds,  relieved 
from  any  legal  responsibilities,  which  transactions,  similar  to 
these,  would  infer  in  other  cases.  It  is  a  lesson  not  without 
its  use,  to  teach  men  in  every  sphere  that  their  acts  and  trans- 
actions in  every  associadon  on  speculations  for  future  gain,  or 
from  whatever  view  they  may  be  entered  into,  must  attach  to 
their  industry  many  mouths  afterwards  till  their  lawful  debts  are 
discharged.     But, 

'*  In  the  third  place,  the  Court  will  not,  even  on  these  con- 
siderations, expose  men  returned  to  industrious  habits  of  life,  to 
an  undue  and  oppressive  use  of  diligence.  Whatever  may  h^re 
been  the  object  of  the  association,  or  the  demerits  of  their  ring- 
leaders, they  are  en  tided  to  the  fair  protection  of  the  law ;  anj 
the  Court  is  peculiarly  bound  to  take  care  that  the  arrestments 
are  not  used  vexatiously  and  oppressively  against  these  men  for 
the  purposes  of  compulsion  and  extortion,  and  to  deprive  thi'ia 
of  the  means  of  ultimately  defending  themselves  on  the  oieritf, 
and  expiscating  freely  the  grounds  and  amount  of  the  pursuer  » 
claim.  In  this  view,  the  following  considerations  occur  to  rbe 
Lord  Ordinnrv : 

'*  I.  The  first  inquiry  is,  what  is  the  legal  right  of  the  opera- 
tives under  the  late  Statute,  which  declares  the  wages  of  tbe 
defenders  not  to  be  arrestable  in  so  far  as  alimentary  f 

**  It  appears  veiy  difficult  to  lay  down  any  general  rule  as  to 
what  shall  be  held  a  fair  and  reasonable  amount  of  aliment  ia 
all  cases.  In  Lanarkshire,  it  is  said  that  12s.  a- week  is  adopt- 
ed as  an  universal  rule  of  modification  as  to  all  artisans ;  while 
in  Renfrewshire,  a  certain  proportion  or  per  centage  of  the  wages 
is  stated  to  be  held  as  alimentary.  It  is  rather  thought,  that 
neither  of  these  principles  ought  to  be  adopted  as  an  unvaryiri^ 
rule.  But,  (1.)  The  Lord  Ordinary  is  certainly  disposed  to 
think  that  12s.  per  week  should,  in  these  times,  bie  held  as  tbe 
minimum  aliment  to  be  modified  to  any  artisan  having  the  eob- 
sistence,  rent,  and  necessaries  of  a  family  to  provide  in  a  po^ 
lous  town,  which  is  the  seat  of  manuCsctures.  (2.)  In  so  is 
as  wages  exceed  12s.  per  week,  the  Lord  Ordinary  would  nar. 
even  in  that  case,  hold  the  whole  surplus  as  not  alimentary  s:^ 
arrestable,  because  it  is  plain  that  workmen  of  superior  skiH, 
(just  like  men  attached  to  scientific  or  literary  labour  in  ot&«r 
departments  of  industry,)  very  reasonably  require  a  greater  sl- 
lowance  for  the  support  of  their  fiunilies,  than  operatives  io  the 
very  humblest  class.  On  the  fiiith  of  their  earnings,  supericr 
workmen  may  have  taken  houses  of  higher  rent,  or  ei^aftd 
domestic  servants,  or  provided  clothes  to  their  families,  osi  a 
different  scale  from  the  humbler  operatives.  Hence,  as  u 
workmen  earning  wages,  the  Lord  Ordinary  would  bcdispoa«< 
quoad  the  excess,  to  adopt  the  Renfrewshire  principle,  and  t€ 
hold  a  certain  part  of  that  surplus  as  alimenteny,  and  a  certab 
part  as  arrestable.  Perhaps  it  would  not  be  too  severe  €>r  o 
reasonable,  in  cases  of  this  description,  to  divide  the  sorplu* 
and  to  hold  50  per  cent,  of  the  surplus  as  alimentary,  and  50  per 
cent,  as  arrestable.     In  this  way^  if  an  artizan  earned  ii^ 
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a-week,  48.  would  be  arrestable,  and  if  he  earned  SOs.,  even  98. 
would  be  arrestable.  Probably  these  proportions  may  be  varied 
on  hearing  counsel.  The  proposition  is  suggested  as  a  matter 
for  discussion  when  the  case  comes  before  the  Court. 

"  It  must  be  added,  however,  that  should  the  arrangement 
now  suggested  be  viewed  as  pressing,  with  any  apparent  seve- 
rity, on  the  higher  class  of  artizans,  it  ought  constantly  to  be 
recollected,  that  it  is  they  who  obviously  have,  and  ever  must 
have  the  greatest  pecuniary  interest  in  strikes }  and,  indeed,  if 
there  be  not  a  great  error  in  the  statistics  of  strikes,  generally 
circulated,  it  would  appear  that  almost  every  combination  for 
rise  of  Mrages,  is  truly  a  scheme  for  the  benefit  of  the  higher 
workmen,  and  very  little,  if  at  all,  for  the  advantage  of  the  more 
numerous  and  humbler  classes  of  operatives. 

"  II.  But  even  when  these  elements  are  fixed,  another  question 
of  great  moment  fiills  to  be  considered,  and  this  relates  to  the 
gross  amount  to  which  these  arrestments  ought  to  be  limited, 
apart  altogether  from  the  alimentary  question.  As  the  sum- 
mons is  libelled,  a  conjunct  and  several  liability  against  the  de- 
fenders is  concluded  for ;  and  the  arrestments,  to  the  extrava- 
gant and  absurd  extent  of  £800,  are  laid  against  each  defender. 
No  merchant,  or  other  party,  who  made  any  furnishings  to  the 
association,  could  ever  have  relied  on  having  recourse  to  that, 
or  any  simUar  amount,  against  these  poor  people  as  individuals; 
and  it  is  not  thought  that  the  furnishers  of  these  associations  are 
entitled  to  any  stretch  of  the  law  in  their  favour.  They  will 
probably  have  to  show  that  each  member  authorised  the  com- 
mittee to  order  the  furnizthings  now  claimed ;  and  even  then  it 
may  be  doubted  if  a  conjunct  and  several  liability  ought  to 
be  presumed,  as  known  to  and  undertaken  equally  by  all  the 
members  of  thb  association,  when  their  ultimate  interests  in  the 
strike  were  very  different.  In  this  point  of  view,  the  Lord  Or- 
dinary would  have  been  disposed  to  limit  to  a  very  moderate 
sum,  indeed,  the  arrestments  even  as  attaching  to  the  surplus  of 
each  defender's  wages.  He  does  not  think  that  the  pursuer  has 
any  legitimate  interest,  and  certainly  he  has  not  at  present  any 
prima  facie  claim  to  more.  As  the  association  is  said  to  con- 
sist of  eleven  hundred  in  number,  and  as  the  gross  claims  by 
parties  in  the  situation  of  the  pursuer  are  said  to  amount  to 
about  £6000,  it  is  evident  that  £5  or  £6  from  each  member 
would  cover  all  claims ;  but  as  this  pursuer  has  not  one-sixth 
part  of  the  gross  debt,  the  sum  of  £1  from  each  member  would 
satisfy  all  his  claims. 

*'  It  is  left  to  the  Court,  after  such  explanations  as  may  be 
given  viva  voce,  to  adjust  the  amount  to  which  the  arrestments 
should  be  limited  in  this  view.  They  may  either  be  fixed  at 
present  at  a  definite  sum,  on  the  understanding  that  all  other 
arrestments  to  be  used  by  other  furnishers  to  the  association 
should  be  held  as  covered  by  the  sum  directed  to  be  at  present 
retained  from  each  defender,  or  the  arrestments  of  this  pursuer 
may  be  loosed  on  a  limitation  applicable  to  his  own  claim.  In 
this  former  view,  it  is  probable  that  the  arrestments,  as  affecting 
each  defender,  should  be  loosed,  in  so  far  as  more  than  £6  shall 
be  attached  against  any  one  defender ;  in  the  latter  view,  it  is 
doubted  if  more  than  £1  or  SOs.  of  the  earnings  of  each  defender 
should  be  allowed  to  be  tied  up.  This  part  of  the  arrangement, 
however,  can  only  be  satisfactorily  adjusted  on  having  a  more 
full  explanation  from  the  bur  on  the  subject,  than  has  yet  been 
given  to  the  Lord  Ordinary.'* 

On  advising. 

Dean  of  Faculty  for  the  complainers,  etftted,  that 
arrestments  had  been  used  in  successive  weeks.  In 
some  cases»  the  wages  had  been  locked  up  for  twelve 
weeks.  The  Court  should  limifcy  in  point  of  number, 
the  arrestments  thus  repeatedly  used.  The  summons 
in  the  present  case  was  of  a  peculiar  description,  and 
it  was  competent  to  look  to  it,  to  judge  whether  the 
diligence  used  upon  it  were  nimious :  Mill  v,  Black- 
wood, 6th  March  1832;  10  S.  and  D.,  p.  430.  Jollie 
T.  Graham,  21st  January  1830;  8  S.  and  D.,  p.  361. 
The  summons  did  not  libel  such  grounds  of  action  as 
to  warrant  the  use  of  such  diligence.    It  contained  no 


allegations  that  any  furnishings  had  been  made  to  in- 
dividual defenders.  It  libelled  against  them  jointly 
and  severally.  This  must  be  either  for  furnishings  to 
each,  or  to  the  general  body.  There  was  no  such 
ground  of  action  libelled  as  to  show  individual  respon- 
sibility, or  to  support  the  arrestments.  It  was  not  set 
forth  that  the  object  of  the  association  was  to  make 
furnishings  to  the  members,  nor  that  that  body  had 
given  any  authority  for  this.  The  rules  of  the  asso- 
ciation produced,  establish  that  the  present  diligence 
should  not  be  allowed.  Those  rules  bore :  '<  This  as- 
sociation to  be  termed  the  Association  of  Operative 
Cotton-spinners  of  Glasgow  and  neighbourhood,  and 
to  have  for  its  only  object  the  supporting  of  prices, 
and  enabling  its  members  to  obtain  a  fair  remuneration 
for  their  labour.  The  funds  of  this  association  shall 
not  be  applied  to  any  other  purpose  than  those  speci- 
fied in  the  articles."  Each  member  **  shall  pay  his 
instalments  regularly  at  the  stated  times,  and  will  not 
be  allowed  to  withhold  his  instalments  on  ground  of 
being  dissatisfied  with  the  transactions  of  the  associa- 
tion i  those  acting  contrary  shall  be  deprived  of  all 
claims  or  privileges  until  they  pay  their  arrears  till  3s.'' 
"  It  shall  likeways  be  the  duty  of  the  committee  to  ob- 
serve that  the  funds  of  the  association  do  not  any  time 
fall  below  £1000."  "  The  funds  of  the  association 
shall  be  raised  by  fortnightly  instalments."  <<  Aliment 
per  week,  12$."  There  was  no  call  in  this  action  for 
any  instalments.  The  aliment  to  be  allowed  was  fixed 
by  the  rules  at  12s.  per  week.  The  pursuer  took  the 
bills  of  the  committee,  and  he  was  bound  to  know  that 
the  funds  of  the  association  never  were  to  fall  below 
£1000.  He  was  a  member  of  the  association.  That 
fund  must  be  presumed  to  have  been  always  in  hand, 
and  as  a  guarantee  on  which  parties  were  to  transact. 
The  committee  had  no  power,  by  any  order  of  theirs, 
to  bind  individual  members  of  the  association.  It  was 
not  averred  that  any  of  the  instalments  were  unpaid. 
It  was  not  averred  that  the  furnishings  sued  for  were 
in  lieu  of  the  aliment  money,  or  within  its  amount. 
The  case  of  the  pursuer  warranted  no  conjunct  liabi- 
lity. It  was  an  extreme  case  of  an  attempt  to  subject 
the  parties  as  liable  for  the  acts  of  the  committee  of 
management  But  even  supposing  that  the  complainers 
were  liable  in  terms  of  the  summons,  bills  were  signed 
by  the  committee  of  management,  and  they  had  not 
been  discussed.  They  might  have  funds  to  pay  this 
claim.  Even  if  the  complainers  had  been  liable,  they 
were  liberated  by  the  pursuer  having  liberated  a  great 
portion  of  the  defenders,  as  to  whom  he  had  discharged 
the  arrestments,  and  thus  the  complainers  had  lost  their 
fund  of  relief,  if  found  liable.  The  arrestments  should 
be  recalled  in  the  circumstances,  or  at  all  events  re- 
stricted. 

P.  Robertson  for  respondent — The  point  discussed 
before  the  Lord  Ordinary  was  the  extent  to  which  the 
arrestments  should  be  withdrawn,  while  it  was  now 
maintained,  Ist,  that  there  was  no  proper  action  on 
which  to  use  arrestment  at  all ;  and,  2dfyj  that  the  ar- 
restments had  been  used  oppressively.  Could  the  re- 
spondent not  have  arrested  £1000  in  the  hands  of  the 
association,  if  it  had  existed  ?  It  was  of  no  consequence 
to  the  argument  whether  this  was  a  tentative  action 
or  not.     The  respondent  maintained  that  the  furnish- 
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logs  he  made  were  for  the  ase  of  the  association.  He 
had  no  concern  with  the  committee.  It  was  of  no 
consequence  that  bills  had  been  granted  by  the  com- 
mittee, all  of  whom,  however,  had  been  called  as  de- 
fenders in  the  action,  though  not  as  a  committee.  The 
furnishings  had  been  made  to  the  association,  and  the 
action  against  the  association  was  competent.  With 
regard  to  the  allegation  that  the  respondent  had  dis- 
charged the  arrestments  as  to  some  of  the  defenders, 
they  had  agreed  to  pay  judicially.  Twelve  shillings 
a-week  was  offered  to  be  deducted  from  the  sums  ar- 
rested, and  as  to  any  amount  beyond  this  the  arrest- 
ments were  not  nimious ;  and  it  was  competent  to  lay 
on  successive  arrestments  tiD  the  debt  was  paid. 

Lord  Meadawbank. — I  think  this  diligence  in  its  present  shape 
oimioufl.     I  am  for  recalling  the  arrestments. 

Lord  Medwyn I  do  not  think  we  should  go  that  length ; 

but  I  think  individual  arrestments  to  the  extent  of  £800  most 
nimioiifl,  while  I  think  it  dear  that  the  respondent  is  entitled 
to  arrest  to  a  certain  extent.  The  question  of  the  liability 
of  the  defenders  is  not  now  before  us :  we  have  merely  to  see 
that  no  oppressive  nse  of  legal  diligence  be  made.  I  would 
allow  arrestments  to  be  used  generally  for  a  sum  not  much  ex- 
ceeding £800,  but  no  farther, — certainly  not  to  the  amount 
of  £800  against  each  individual  With  regard  to  the  Sta- 
tute of  Queen  Victoria,  I  cannot  see  that  artisans'  wages 
are  more  safe  under  it  than  they  were  before ;  for  it  is  only  a 
declaratory  Statute  of  what  is  the  common  law  of  Scotland.  It 
seems  to  me  important,  that  where  arrestment  may  be  used  of 
wages  of  workmen  in  the  hands  of  their  masters,  they  should 
know  to  what  extent  they  may  pay  wages  to  the  workmen ;  and 
I  think  we  should  lay  down  some  rule  applicable  to  the  juris- 
diction  of  all  the  counties. 

Lord  Meadowhank This  party  has  laid  on  his  arrestments 

in  a  most  oppressive  way ;  and  I  do  think  we  are  called  on 
to  interfere,  so  as  to  render  them  not  oppressive.  I  am  not 
called  on  to  settle  any  rule,  though  I  would  be  quite  ready  to 
do  so. 

Lord  GlenUe, — Though  it  may  be  quite  true  that  these  ar« 
restments  might  have  been  laid  on  for  sums  not  exceeding  an 
amount  which  would  not  have  been  oppressive,  still  I  am  not 


inclined  to  dfifler  from  Lord  Meadowhank,  that  arrestments  to 
the  extent  of  £800,  laid  on  in  each  individual  esse,  is  ui  op* 
presave  use  of  diligence.  The  Court  was  wont  to  consiikr 
accurately  eadi  case  in  dependence,  in  reference  to  the  Uvb;* 
on  of  arrestments ;  and  I  do  not  think  it  is  an  improrement  oo 
former  practice  that  the  summons  may  not  be  executed  for 
forty  days  after  an  arrestment  has  been  used.  Now,  I  do  oot 
think  it  is  necessary  lor  the  Court  to  recal  these  arrestmentB  io 
part,  if  there  is  evidence  that  they  are  nimious  diligence  is 
used.  We  have  clearly  power  to  recal  arrestments  if  used  for 
any  other  than  their  fiur  purpose.  Now  here,  where  the  funds 
of  this  sssodation  should  have  been  £1000,  we  are  called  oa 
to  say  whether  the  arrestment  of  £800,  in  the  case  of  eicb  in- 
dividual workman,  is  a  fair  use  of  diligence.  I  am  not  satisfied 
that  these  arrestments  have  been  laid  on  for  a  proper  purpose; 
and  I  say  that  a  diligence  is  tortuous  and  improper  when  uMd 
against  any  party,  not  for  his  own  proper  ^bts,  hot  also  for 
the  debts  of  others ; — and  here  we  find  parties  discharged,  oo 
condition  of  paying  not  only  his  own  debts,  but  those  of  others. 
I  have  little  doubt  that  these  arrestments  should  be  recalled  u 
toto,  and  this  will  not  prevent  the  party  firom  laying  on  a  mv 
arrestment  for  a  limited  sum.  In  such  a  case  as  this,  it  is  proper 
to  adhere  to  the  old  law  of  Scotland,  which  prevailed  before 
Queen  Victoria,  or  any  of  her  family,  sat  on  the  throne,  tfait 
servants'  wages  are  only  arrestable  as  to  the  excess.  On  tbe 
whole,  I  concur  with  Lord  Meadowhank,  that  we  ought  to  reol 
these  arrestments  in  toto. 
Lord  Justice'  Clerk  absent. 

Their  Lordships  then  passed  the  bill,  and  found  the 
complainers  entitled  to  expenses. 

Lord  Ordinary,  Cuninghame Act.  Dean  of  Faculty  (Hope), 

A.  Wood;  James  Macdonell,  W.S.,  Agent Ah.  P.  Robert- 
son, A.  M'Neill ;  Fisher  and  Duncan,  S.S.C,  Agent$.^ 
[J.D.M.J 


Sib  James   Gibson- Craig,  Bart^  Pursuer,  r.  Sir 
Thomas  Cochrane,  Knight,  ^ic.,  Defenders. 

The  report  of  this  case  (which  has  been  delayed  to 
afford  time  for*the  revision  of  the  Judges'  speeches] 
will  appear  in  Vol.  XI. 


ERRATA  IN  VOL.  X. 

Page  212,  2d  Column,  3d  line  from  the  top,  and  P.  213,  1st  Column,  12th  line  from  the  foot  of  the  page, 

for  "  10  Geo.  IIL"  read  "  11  Geo.  III." 
Page  281,  let  Column,  lOth  line  from  the  top, /or  "  Moon's  certificate"  read  "  Gemmeirs  certificate.** 
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ACCOUNTING—See  Agent  and  Principal. 

ADVOCATION— See  Payment,  Process, 

AGENT  AND  PRINCIPAL— Accounting— Tacitaniity— 
Circamstances  in  which  held  (affirming  the  judgment  of  the 
Court  of  Session,)  that  in  an  action  of  count  and  reckoning 
brought  in  1824,  regarding  accounts  commencing  in  1796,  a 
claim  for  a  general  accounting  could  not,  after  the  lapse  of 
time,  be  sustained ;  and  that  although  mere  silence  would  not 
have  absolutely  barred  the  action,  the  silence  of  the  pursuer, 
coupled  with  the  mutual  transmission  of  accounts  in  1801, 
1802,  and  1803,  although  without  any  settlement  thereupon, 
must  limit  the  subsequent  accounting  to  these  accounts  as 
they  stood,  p.  33. 

APPEAL— See  Process. 

B 

BANKRUPT— Sequestration— Claim— Proof— Homologation 
— Held  (affirming  the  judgment  of  the  Court  of  SeuionJ,  that 
a  party  having  been  sequestrated,  and  having  twice  unsuc- 
cessfully attempted  to  obtain  an  approval  of  composition, 
was  not,  at  the  distance  of  twenty  years,  entitled  to  throw 
on  a  creditor  who  had  lodged  a  claim  and  affidavit  with  the 
trustee,  which  had  not  been  objected  to,  but  set  forth  as  cor- 
rect in  the  petitions  for  approval  of  composition,  the  onus  of 
proving  the  items  of  the  account  to  be  correct,  but  that  the 
presumption  of  law  was,  that  the  account  was  correct,  and 
the  onus  of  stating  specific  objections  to  it  lay  on  the  debtor, 

p.  47. 

BILL  OF  EXCHANGE— Foreign—Prescription,  Sexennial 
— Conflictus  Legum — Res  Judicata — 1.  Where  bills  of  ex- 
change were  drawn  and  accepted  in  a  foreign  country, 
and  admitted  to  be  payable  there,  though  not  specially 
bearing  a  place  of  payment ;  and  the  accepter,  who  was  a 
native  of  Scotland,  possessing  a  landed  estate  there,  re- 
turned thither  before  the  bills  fell  due — Held,  in  an  action 
brought  against  his  representative  nineteen  years  thereafter, 
(reversing  the  judgment  of  the  Court  of  Session,)  that  the  bills 
were  subject  to  the  sexennial  prescription,  according  to  the 
lex  fori,  and  not  to  the  foreign  prescription  of  the  locus  eon- 
iractus.  2.  The  payee  of  the  bills  having,  after  they  fell  due, 
instituted  judicial  proceedings  in  the  foreign  country  against 
tbe  drawer  and  accepter,  without  however  the  latter  receiv- 
ing any  intimation  of  them,  or  appearing,  or  being  able  to  ap- 
pftsr,  the  two  countries  being  in  a  state  of  war  at  the  time — 
Held,  in  the  circumstances,  that  the  decree  in  which  these 
proceedings  terminated  was  no  interruption  of  the  sexennial 
prescription  as  against  the  accepter,  p.  11. 

BURGH— See  Poor.  Process. 


CAUTION— Trustee— Liability— Husband  and  Wife— Mar- 
riage-Contract— A  party  having  bound  himself,  in  the  event 
of  his  brother's  failing  to  implement  an  obligation  in  his  con- 
tract of  marriage,  by  securing  a  sum  of  £1500,  and  interest, 
to  his  \^fe  and  children,  to  pay  the  interest  of  said  sum,  from 
tbe  first  term  after  his  brother's  death,  to  the  widow,  if  she 
aurvived,  and  the  principal  to  the  children ;  and  the  widow 
having  given  the  cautioner  a  charge  for  the  first  term's  in- 
terest after  her  husband's  death,  which  was  resisted  in  a  bill 
of  suspension  by  the  cautioner,  on  the  grounds  that  neither 
tbe  principal  debtor  nor  his  representatives  had  been  dis- 
cussed ;  and  that  the  trustees  under  the  marriage-contract 
bad   failed  to  enforce  implement  of  the  contract,  as  they 


were  empowered  and  bound  to  do — The  House  of  Lords 
(reversing  the  judgment  of  the  Court  of  Session,  by  which  the 
bill  of  suspension  had  been  refused^)  passed  the  bill,  p.  7. 

CAUTION.  JUDICIAL— See  Minor. 

CLAIM— See  Bankrupt. 

E 

ENTAIL — Res  Judicata — Destination — Inter  Haeredes — Pre- 
scription— The  proprietrix  of  an  estate  having  in  1708  en- 
tailed it  in  favour  of  her  second  son,  &c.,  whom  failing,  of 
her  daughter,  and  the  second  son  of  that  daughter,  *'  and  the 
descendants  of  the  body  of  the  said  second  son ;"  and  tbe 
succession  having  opened  to  the  daughter,  who,  in  her  second 
son's  marriage-contract,  on  which  a  charter  of  resignation  fol- 
lowed in  1733,  disponed  the  lands  in  his  favour,  and  of  his 
heirs-male,  whom  failing,  of  his  heirs-female,  *'  conform  to 
the  destination  of  succession"  contained  in  the  original  en- 
tail, though  that  destination  was  thereby  in  reality  altered ; 
and  in  1822,  the  estate  having  been  all  along  possessed  on 
the  charter,  the  substitute  heir  in  possession  having  brought 
an  action  of  reduction  and  declarator,  to  have  it  found  and 
declared  that  tbe  order  of  succession  in  the  original  deed  was 
not  altered  by  the  destination  to  the  heirs  in  the  charter ;  and 
it  having  been  decided  that  the  charter  was  fortified  by  pre- 
scription, and  was  not  controlled  by  its  referring  to  the  en- 
tail ;  and  the  substitute  having  raised  a  second  action,  con- 
cluding that  he  was  not  subject  to  the  fetters  of  the  original 
entail,  and  that  he  was  entitled  to  alter  the  order  of  succes- 
sion— Held  (affirming  the  judgment  of  the  Court  of  Session), 
That  under  the  charter  of  1733,  granted  with  reference  to 
the  entail  of  1706,  there  was  a  valid  subsisting  entail,  so 
that,  though  the  charter  was  "  in  various  respects  inaccurately 
framed,  it  was,  on  the  whole,  effectual  to  oblige  the  heirs 
succeeding  in  virtue  of  it  to  hold  the  estate  under  the  con- 
ditions of  entail,  particularly  recited  in  the  qusquidem  clause, 
and  to  prevent  them  from  altering  the  order  of  succession 
laid  down  in  the  dispositive  clause  (which,  in  Itself,  was  un- 
conditional), and  from  holding  the  entail,  in  other  respects, 
free  from  the  fetters  against  selling  the  estate,  or  contracting 
debts  to  affect  it,"  p.  29. 

EXPENSES— See  Process.  Superior  and  Vassal 

F 

FACTOR  LOCO  TUTORIS— See  Minor. 
FOREIGN— See  Bill  of  Exchange. 

H 

HERITABLE— See  Sale. 
HOMOLOGATION— See  Bankrupt. 
HUSBAND  AND  WIFE— See  Caution. 

J 

JURY  TRIAL— Sec  Process. 

M 

MARRIAGE-CONTRACT— See  Caution. 

MINOR— Factor  Loco  Tutoris— Caution,  Judicial— Held  (af- 
firming the  Judgment  of  the  Court  of  Session),  that  a  bond  of 
caution  for  a  factor  loco  tutoris  was  effectual,  though  al- 
leged to  be  defective  in  its  clauses,  and  wanting  an  express 
obligation  that  the  factor  should  account  for  his  intromissions, 
p.  41. 

P 

PASSIVE  TITLE— Vitious  Intromission— A  factor  loco  tu- 
toris having  died,  and  his  estate  failing — Question,  whether 


11 
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a  bond  of  caution  should  be  held  effectual  against  parties 
who  intromitted  with  the  estate  of  his  cautioner,  without  a 
formal  legal  title,  to  the  extent  of  the  balance  due  by  the  Vic- 
tor at  the  period  of  the  cautioner's  death  only,  or  also  for  the 
period  subsequent  thereto,  remitted  for  opinion  of  the  whole 
Court,  p.  41. 
POOR— Assessment— Statute  54  Geo.  III.  c.  170— Burgh, 
Royal — Parish,  Landward  and  Burghal — The  royalty  of  the 
city  of  Edinburgh  having  been  extended  by  the  Statute  54 
Geo.  III.  c.  170,  over  the  property  of  the  Waterloo  Hotel, 
in  the  parish  of  South  Leith,  though  without  disjoining  it 
from  that  parish — Held,  1.  (affirming  the  judgment  of  the 
Court  of  SesaionJ,  That  the  hotel  was  not  liable  in  payment 
of  poors'  rates  both  to  the  city  of  Edinburgh  and  pariah  of 
South  Leith  ;  and  that  the  Magistrates  of  the  city  of  Edin- 
burgh had  acquired,  vi  statuti,  right  to  assess  the  proprietors 
and  occupiers  of  houses  built  or  to  be  built  on  the  lands  to 
which  the  royalty  was  extended,  in  an  equal  proportion  of 
poors'  money,  at  the  same  rate  as  in  the  rest  of  the  city ;  but, 

2.  (reversing  the  judgment  of  the  Court  of  Session),  That, 
the  Statute  not  directing  in  what  manner  the  sums  so  as- 
sessed should  be  applied,  the  Magistrates  and  Council  of 
Edinburgh  were  not  botind  or  entitled  to  pay  to  the  parish  of 
South  Leith,  or  to  apply  to  the  maintenance  of  the  poor 
thereof,  a  part  of  the  assessment  so  to  be  levied,  correspond- 
ing to  the  amount  of  the  assessment  for  the  poor  of  the 
parbh  of  South  Leith,  which  might  have  been  payable  for 
the  said  property  along  with  the  other  parts  of  that  parish, 
p.  34. 

PRESCRIPTION— See  Bill  of  Exchange.  Entail,  Ser- 
vitude. 

PROCESS— ADVOCATION— Held  by  the  House  of  Lords, 
on  an  objection  taken  and  argued  on  appeal,  and  in  confir- 
mation of  the  principle  of  the  judgment  of  the  Court  of  Ses^ 
sion  in  the  case  of  Murdoch  and  Brown  t;.  Wyllie  and 
Noble,  10th  March  1832,  that  advocation  brings  tlie  whole 
matter  of  a  process  from  the  Inferior  to  the  Superior  Court, 
p.  47. 

APPEAL— Competency— Jury  Trial— Proof- 
Court  of  Session — Nobile  Officium — Statutes,  55  Geo.  III.  c. 
42 ;  59  Geo.  III.  c.  35  ;  6  Geo.  IV.  c.  120;  1  Gul.  IV.  c.  69— 
1.  Circumstances  in  which  an  appeal  was  dismissed  as  incompe- 
tent, in  conformity  with  Statute  59  Geo.  III.  c  35,  §  15,  as 
being  directed  against  an  order  remitting  a  cause  to  be  tried  by 
jury.  2.  Held  (affirming  the  judgment  of  the  Court  of  Ses- 
sion), that  under  the  Acts  in  relation  to  trial  by  jury  in  civil 
causes,  and  particularly  the  12th  and  13th  sections  of  Sta- 
tute 59  Geo.  III»  c.  35,  in  the  cases  enumerated  in  these 
Acts  as  appropriated  for  trial  by  jury,  where  the  conclusion 
is  for  damages,  the  Court  has  no  power  to  take  proof  there- 
in by  commission,  on  remit,  or  in  presentia,  but  that  all 
such  cases  must  necessarily  be  remitted  to  be  tried  by  jury. 

3.  No  alteration  has  been  made  in  this  respect  by  the  Statute 
I  Gul.  IV.  c.  69,  uniting  the  Jury  Court  with  the  Court  of 
Session,  p.  22. 

COMPETENCY— Summary  Complaint-Burgh 


— Judgment  of  the  Court  of  Session  affirmed,  by  which — 
during  the  dependence  of  a  process  of  suspension  as  to  the 
right  to  the  office  of  town-clerk  of  a  burgh,  and  the  existence 
of  an  interdict  against  the  appointment  under  suspension — 
a  summary  petition  and  complaint  at  the  instance  of  the  Ma- 
gistrates, and  a  party  appointed  by  them  to  the  contested 
office  which  had  become  vacant,  was,  in  the  circumstances, 
dismissed  as  unnecessary  on  the  part  of  the  2klagistrates,  and 
incompetent  on  that  of  the  party  so  appointed,  p.  26. 

■EXPENSES — Inner -House — No  expenses  hav- 


ing been  moved  for  at  the  time  of  pronouncing  a  judgment  in 
the  Court  of  Session  in  the  Inner-House,  and  a  petition  crav- 
ing them  having  been  subsequently  presented — Held  (qffirm- 
ing  (he  interlocutor  of  the  Court  of  Session),  that  the  petition 
was  incompetent,  and  the  expenses  refused,  p.  42. 
See  Superior  and  Vassal, 


1.  Where  a  party  was  appointed  conjunct  town-clerk  for  a 
period  of  five  years — Held  (affirming  the  judgment  of  the 
Court  of  Session)  not  competent  for  the  Town  Coancil  to 
remove  him  from  his  office  summarily,  and  without  cause  as- 
signed, at  the  expiry  of  the  five  years ;  and  that,  in  a  sus- 
pension and  interdict  at  his  instance,  he  was  entitled  to  the 
benefit  of  a  possessory  judgment.  2.  Question,  whether 
any  appointment  of  a  town-clerk,  previous  to  the  Statute  3 
and  4  William  IV.  chap.  77,  is  legal,  which  is  not  ad  vitam 
aut  culpam ;  and  whether  all  such  appointments;,  in  what- 
ever terms,  are  not  to  be  construed  as  of  that  character  ?  p. 
26. 

R 

RES  JUDICATA— See  BiU  of  Exchange.  EntaiL 

S 

SALE— Heritable — Circumstances  which  were  held  (afftrwung 
the  judgment  of  the  Court  of  Session  J  not  sufficient  to  eon- 
stitute  a  concluded  bargain  for  the  sale  of  an  heritable  estate, 
p.  1. 

SERVITUDE— Presumption— Statutes,  59  Geo.  III.  c  116, 
and  7  Geo.  IV.  c.  108 — Clause — Prescription — Circom- 
stances  in  which  held  (reversing  thejudgment  of  the  Covrt  of 
Session),  that  the  Edinburgh  Water  Company  were  entitled 
to  levy  rates  under  59  Geo.  III.  c.  116,  and  7  Geo.  IV.  c 
106,  from  the  Edinburgh  Charity  Workhouse,  for  supplying 
that  establishment  with  water,  p.  19. 

STATUTE  54  Geo.  IIL  c  170i— See  Poor. 

55  Geo.  III.  c.  42 ;  59  Geo.  IIL  c  35;  6  Gea 

IV.  c.  120 ;  1  Gul.  IV.  c  69— See  Process. 

59  Geo.  IIL  c.  116,  and  7  Geo.  IV.  e.   106— 


PROOF— See  Bankrupt.  Process. 

PUBLIC  OFFICER— Town-Clerk— Possessory  Judgment- 


See  Servitude. 
SUPERIOR  AND  VASSAL— Teinds—Teind-Dutii 
location — Process — Expenses — Held  (affirming  the 
of  the  Court  of  Session),  1.  That  teind-duties  payable  to  a 
superior  and  titular  by  a  vassal  for  the  tcinds  of  his  lands, 
are  free  teind,  and  as  such  are  liable  to  be  allocated  for  mi- 
nister's stipend,  prima  loco,  before  the  vassal  can  be  called 
on  as  having  an  heritable  right  to  the  teinds.  2.  Where  the 
vassal,  by  his  charter,  was  taken  bound  to  make  payment  to 
the  superior  and  titular,  or,  at  the  titular's  option,  to  the  mi- 
nister of  the  parish,  a  certain  quantity  of  teind  oat-meal,  in 
name  of  feu-ferro  duty,  '*  for  the  teinds  ;'*  and  the  vassal 
for  upwards  of  thirty  years  continued  to  pay  this  teind-daty 
as  a  proportion  of  stipend  to  the  minister  of  the  parish,  nnder 
orders  in  processes  of  locality,  the  titular,  during*  that  period, 
neither  objecting  to  the  allocation,  nor  making  any  decoaod 
for  payment  of  the  teind-duty  to  himself — Held  (t^HrmiM^ 
thejudgment  of  the  Court  of  Session),  that  the  said  alloca- 
tion of  the  teinds  of  the  vaual's  lands,  as  stipend  to  the  mi- 
nister, must  be  considered  as  an  allocation  made  by  the  so- 
perior  and  titular,  as  titular  of  the  teind-duties  payable  fiorth 
of  the  said  lands,  to  himself  as  titular  or  superior  in  the  fir^ 
instance,  such  teind-duties  being  by  law  primarily  liaMe  to 
such  allocation ;  and,  therefore,  that  the  payment  of  stipesd 
made  by  the  vassal,  under  the  decfees  of  locality,  must  be 
considered  as  pa3rment8  of  the  said  teind-duties,  by  conseat 
of  the  titular,  in  terms  of  the  charter.  3.  A  part^  allowed  is 
the  Outer- House  to  compear  in  a  process  for  his  interest,  bat 
the  Lord  Ordinary,  in  so  allowing  him,  having  stated  that 
there  was  no  necessity  for  double  pleadings ;  and  the  partT 
haring  nevertheless  n»de  up  a  separate  record,  held  (affirm- 
ing thejudgment  of  the  Court  of  Session)  liable  in  the  ei- 
pense  thereby  incurred,  nor  (reversing  the  judgment  of  d^ 
Court  of  Session)  entitled  even  to  the  expense  of  his  appesr- 
ance,  p.  4. 

T 

TACITURNITY— See  Agent  and  Principal 

TEINDS— Valuation— Held   (affirming  the  judgment  <f  tU 

Court  of  Session)  that  certain  lands  in  the  parish  of  BaUingry. 

called  Mains  of  Inchgall,  which  were  valued  in  1629,  did  b£« 

comprehend  two  other  parceb  of  land  under  that  denomias- 

tion,  p.  45. 


INDEX. 


Ill 


TEINDS — See  Superior  and  Vassal 

TESTAMENT— Bequeat— Trust— A  party  having  left  hU 
property  to  trustees,  with  instructions  that,  after  payment  of 
the  several  provisions  contained  in  his  settlement,  they  were 
to  apply  the  residue  to  such  benevolent  and  charitable  pur- 
poses as  they  thought  proper ;  and  if  it  amounted  to  £600  or 
upwards,  to  apply  the  annual  proceeds  in  yearly  payments  to 
domestic  servants  settled  in  Glasgow,  or  the  neighbourhood, 
who  could  produce  good  characters  from  their  masters,  after 
ten  years'  continuous  service;  and  the  residue  greatly  exceed- 
ing £600 — Held  (affirming  the  judgment  of  the  Court  of  Ses^ 
Mion)  that  the  provision  was  not  void  from  uncertainty — Cir- 
cumstances in  which  it  was  also  held  not  void  from  error  or 
ij^norance  on  the  part  of  the  truster,  p.  39. 


TESTAMENT— Bequest— Intention— A  sum  of  £2000  being 
directed  to  be  lent  out  by  trustees,  and  the  interest  to  be 
liferented  by  the  truster's  cousin,  and  after  her  death  the 
principal  sum  to  be  paid  to  the  '*  trustees  or  their  foresaids'* 
— Held  (^affirming  the  judgment  of  the  Court  of  Session)  that 
this  payment  was  intended  to  them  as  trustees,  and  not  as  in- 
dividuals, p.  39. 

TOWN-CLERK— See  Public-  Officer. 

TRUST— See  Testament. 

TRUSTEE— See  Caution. 


VALUATION— See  Teinds. 

VITIOUS  INTROMISSION— See  Passive  Title. 


CASES  DECIDED  IN  THE  COURT  OF  SESSION,  &c. 


ACCOUNTS— See  Agint  and  Client. 

ACCUMULATIONS— See  Interest.   Trust. 

ACCUMULATION  OF  ACTIONS  IN  ONE  LIBEL— Sec 
Process. 

ACT  OF  ASSEMBLY,  1834— See  Jurisdiction. 

ACT  OF  SEDERUNT— See  Mnor.  Process.  TUle  to  Pur- 
sue. 

ADJUDICATION— See  Heritable  Bight.   Obligation. 

ADMIRALTY— See  Caution.  Jurisdiction.  Process. 

ADVOCATION— Sec  Payment.  Process. 

AFFIDAVIT— See  Bankrupt. 

AGENT  AND  CLIENT— Account— Interest— A  profession- 
al agent  having  unduly  delayed  to  render  his  business  accounts 
to  his  client  until  they  were  forced  in  a  process  of  count  and 
reckoning  brought  against  him,  or  in  the  proceedings  before 
an  arbiter,  to  whom  the  case  was  referred — Held  that  inter- 
est was  chargeable  on  the  outlay  prior  to  the  rendering  of  the 
accounts,  but  not  on  the  charges  for  professional  trouble,  ex- 
cept from  the  time  when  they  were  rendered,  p.  142. 

Account  —  Presumption  —  Pay- 
ment, Indefiiiite — A  client  having  made  an  indefinite  pay- 
ment to  his  law  agent — Held  that  the  agent  was  entitled  to 
impute  the  payment  towards  his  professional  charges,  as  least 
secured,  p.  142. 

Aliment — Alimentary  Creditor — 


Expenses — Preference — Process — The  derk  of  a  writer  to 
the  Signet  brought  an  action  against  his  master  for  payment 
of  a  large  sum,  alleged  to  be  due  to  him  for  writings,  and 
decree  in  absence  was  obtained  in  the  regulation  roll.  The 
master's  agents  then  had  their  client  reponed,  and  succeeded 
in  reducing  the  claim  from  £360  to  £52 — Held,  in  a  multi- 
plcpoinding  of  certain  funds  of  the  master,  that  his  agents  were 
not  entitled  to  be  preferred,  as  alimentary  creditors,  for  the 
amount  of  the  expenses  they  had  incurred  in  said  action  with 
his  clerk,  p.  177. 

Attorney  Certificate — An  attorney 


certificate  has  efifect  for  a  year  from  its  date  forward,  but  not 
retrospectively,  p.  280. 

Hypothec — Personal  Exception — 


The  agent  of  a  party  applying  for  a  loan  on  heritable  secu- 
rity, did  not  communicate  to  the  person  advancing  the  loan, 
or  to  his  agent,  a  claim  of  lien  or  hypothec  competent  to 
himself  over  the  borrower's  papers,  but  merely  made  refer- 
ence to  a  search  of  encumbrances  as  affecting  the  suljects — 
1.  Held  that  the  borrower's  agent  was  not  thereby  barred,  per- 
sonali  exceptione,  from  claiming  in  virtue  of  his  right  of  hypo- 
thec; but, 
2.  Circumstances  in  which  the  borrower's  agent  having,  in  the 
knowledge  of  hb  client's  insolvency,  parted  with  his  right  of 
hypothec  over  the  more  valuable  of  two  properties  subject  to 
his  lien,  to  the  prejudice  of  an  heritable  creditor  on  the 


smaller  property,  was  held  entitled  to  recover,  under  his  right, 
only  such  a  proportion  of  his  account  as  the  relative  value. of 
the  larger  property  might  bear  to  that  over  which  he  retained 
his  lien,  p.  130. 

AGENT  AND  CLIENT— Hypothec,  Writer's— Lien— Re- 
tention— Expenses — Appeal — An  agent  having  employed  a 
solicitor  in  London  to  conduct  an  appeal  from  a  judgment  of 
the  Court  of  Session  to  the  House  of  Lords, — the  hypothec 
of  the  agent,  over  his  client's  title-deeds  and  papers,  found 
not  to  cover  sums  paid  by  the  London  solicitor  to  the  oppo- 
site party,  under  the  usual  bond  of  recognizances  which  the 
solicitor  had  signed,  without  any  direct  authority  to  that  effect 
from  the  Edinburgh  agent ;  but,  2.  The  hypothec  held  to  cover 
sums  paid  by  the  agent  to  the  London  solicitor,  as  the  ainount 
of  his  business  account  incurred  in  the  fair  course  of  business, 
p.  238. 

Liability — An  agent  having  been 

employed  by  a  party  to  lend  out  money  on  heritable  security, 
and  at  a  considerable  distance  of  time  when  several  circum- 
stances conspired  to  depreciate  the  vhIuc  of  the  estate,  and 
the  lender  was  unable  to  recover — Circumstances  in  which 
held,  that  the  agent  was  liable  in  repetition,  in  respect  he  had 
failed  in  the  essential  duty  of  an  agent,  to  search  the  record 
of  encumbrances,  and  to  communicate  to  the  client  the  state 
and  amount  of  prior  real  burdens  as  they  stood  in  the  record. 
Obiter,  that  an  agent  is  equally  bound  to  search  the  records 
in  a  loan  transaction,  and  consequently  liable  for  neglect,  whe- 
ther he  act  in  a  friendly  capacity  or  as  paid  agent,  p.  199. 

Liability — Obligation — A  profes- 


sional agent  having  acted  for  both  parties  to  a  loan  transac- 
tion, and  the  lender,  on  the  security  proving  inadequate,  hav- 
ing brought  an  action  against  the  agent  to  repay  the  money, 
as  lent  to  him  individually,  or  on  his  responsibility-— Cir- 
cumstances in  which  held,  that  the  evidence  adduced  did  not 
support  the  media  concludendi,  p.  137. 

Sec  Bankrupt,  Caution.  Mandate. 


Payment,  Process.  Right  in  Security. 

AGENT  AND  PRINCIPAL— Landlord  and  Tenant— Fac- 
tor, Powers  of — A  party  died  leaving  a  settlement  appoint- 
ing an  agent  to  be  factor  to  manage  certain  lands,  and  to  draw 
the  rents  till  the  return  of  his  son,  who  was  absent,  to  whom 
the  lands  were  conveyed.  The  factor  let  by  missive  a  por- 
tion of  the  lands  for  four  years  from  Martinmas  1829,  the 
first  year's  rent  to  fall  due  at  the  following  Martinmas.  Of 
the  same  date  as  the  missive,  he  took  from  the  tenant  a  bill 
of  exchange  for  the  rent,  payable  at  eight  months,  which  was 
duly  retired  when  due — Held  that  this  step  of  the  factor,  in 
taking  forehand  rent,  was  a  due  act  of  administration,  and  con- 
sequently that  the  tenant  could  not  be  compelled  to  pay  a  second 
time  at  the  suit  of  the  son,  who  having  returned,  alleged  that 
the  factor  had  not  accounted  to  htm  for  the  amount,  p.  439. 

._..__^— —^.^..^  Sue  Diligence.   Trust. 


IV 
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ALIMENT — Exclusive  Privilege — Corporation — Friendly  So- 
ciety— Contract — Obligation — Charity — Held,  on  the  opi- 
nions of  the  consulted  Judges,  that  a  member  of  the  incor- 
poration of  St  Mary*8  Chapel,  Edinburgh,  admitted  to  be  in 
decayed  and  destitute  drcumstances,  was  not  entitled  to  claim 
as  a  matter  of  right,  an  annuity  or  pension  from  the  corporate 
funds,  p.  333. 

Parent  and  Child,  p.  587- 

Pupil — Parent  and  Child — Factor  Loco  Tutoris 

— Circumstances  in  which  the  Court,  of  consent  of  parties, 
granted  warrant  to  a  factor  loco  tutoria  to  pay  out  of  the 
rents  of  an  estate  3rielding  £800  per  annum,  of  which  the 
factor's  ward  was  heir,  an  annual  payment  of  £150  for  behoof 
of  the  mother,  who  had  been  very  barely  provided  for,  and  a 
like  sum  for  the  maintenance  and  education  of  the  ward,  p.  324. 
See  Parent  and  Child, 


ALIMENTARY  CREDITOR— See  Agent  and  Client. 

ALTERATION— See  Entail.   Testament. 

AMENDMENT  OF  LIBEL— See  Process. 

ANNUITY— Sea  Bankrupt.    Minor,    Trust. 

ANNUITY-TAX— Impost-Duty— Statutes,  28th  December 
1648;  I9th  June  1649;  6(h  June  1 66 1— Circumstances  in 
which  the  Court,  in  a  suspension  of  a  threatened  charge  for 
payment  of  the  annuity-tax  and  impost-duty,  levied  on  the 
premises  of  a  party  within  the  burgh  of  Edinburgh  by  stent- 
masters  not  appointed  and  sworn  to  the  office  by  the  Town- 
council,  passed  the  bill  to  try  the  question :  the  opinion  of 
the  Court  being,  that  these  duties  had  been  incompetently 
stented  for,  p.  166. 

APPEAL — Execution  Pending  Appeal — Arbitration — Process 
— A.  brought  a  process  of  count  and  reckoning  against  B., 
who  raised  an  action  for  payment  against  A.  Thereafter, 
both  parties  agreed  to  refer  all  processes  between  them  to 
the  decision  of  certain  arbiters,  who  having  pronounced  their 
award,  B.  challenged  it  on  the  ground  of  corruption.  The 
Court,  on  the  point  of  law  reserved  by  a  special  verdict, 
found  that  the  arbiters  had  acted  legally  in  the  submission. 
B.  then  appealed  from  this  decision — Held  that  it  was  incom- 
petent, pending  the  appeal,  to  interpose  the  authority  of  the 
Court  to  the  awards  in  A.'s  favour,  p.  579. 

Ranking  and  Sale — Process — A  claimant  in  a  rank- 
ing and  sale  having  appealed  to  the  House  of  Lords  in  re- 
gard .to  a  point  decided  in  the  process — Opinion  of  the  First 
Division  of  the  Court,  on  consulting  with  the  Second  Divi- 
sion, that  the  appeal  stops  the  whole  proceedings  in  this  Court, 
and  that  the  claimants  cannot  go  on  to  prepare  their  claims, 
even  though  a  reversal  should  not  have  the  effect  of  disturb- 
ing the  ranking,  p.  491. 

See  Agent  and  Client.  Process. 


APPRENTICE— See  Master  and  Servant. 

ARBITRATION— Remuneration— Corruption—Where  an  ar- 
biter, in  a  submission  and  judicial  references,  proposed  to  the 
parties  that  an  agreement  should  be  entered  into  for  remu- 
neration, in  consequence  of  the  great  trouble  to  be  under- 
taken ;  and  this  proposal  was  made  at  the  first  meeting  of  the 
parties,  and  subsequently  embodied  in  a  minute  of  obligation, 
signed  by  the  parties,  and  lodged  with  the  arbiter  before  any 
award  was  issued.  In  an  action  to  have  it  declared  that  the 
proceedings  under  the  submission  and  references  were  inept, 
on  the  ground  of  corruption  in  the  arbiters,  in  respect  of  their 
exacting  the  obligation  for  remuneration ;  a  special  verdict 
having  been  agreed  on  by  the  parties  at  a  jury  trial;  and  the 
question  of  law  being  reserved  for  the  judgment  of  the  Court, 
whether  the  minute  of  obligation  was  wrongfully  and  cor- 
ruptly exacted  from  the  parties  by  the  arbiters,  contrary  to 
their  duty  as  arbiters — Held  that  judgment  should  be  entered 
up  for  the  defenders,  p.  444. 

See  Appeal. 

ARRESTMENT— See  Diligence.  Inhibition. 

ARRESTMENT  JURISDICTIONIS  FUNDANDiE 
CAUSA — See  Jurisdiction. 

ARRESTMENT,  WRONGOUS  USE  OF— See/?«p«ra<w«. 

ASSAULT— Damages  One  Shilling— Expenses,  p.  191. 

ASSESSMENT— See  Poor. 


ASSIGNATION— Competition~.Confirmation  qua  Relict— 
Pledge — Deposit — Process — 1.  Circttmstances  in  which  held, 
that  a  policy  of  insurance  delivered,  but  not  assigned  to  a 
bank,  on  the  occasion  of  their  granting  a  cash-credit  to  the 
holder  of  the  policy,  was  not  assignable  by  the  bank,  nor 
liable  in  their  hands  to  a  claim  of  retention  in  favour  of  the 
cautioners  in  the  cash-credit ;  and,  2.  The  relict  of  the  bolder 
'  of  the  policy,  who  died  insolvent,  preferred  to  it,  on  confir. 
mation  for  behoof  of  the  general  creditors,  in  competition  with 
the  said  cautioners,  p.. 556. 

Title  to  Sue  —  Mandate — Process— An 

agent  assigned  a  claim  which  he  had  against  a  client  for  busi- 
ness charges,  &c.,  to  a  third  party,  and  thereafter  an  action 
was  raised  in  his  own  name  for  payment.  An  objection  was 
taken  in  the  defences,  that  as  the  agent  was  not  retroce&sed, 
he  had  no  title  to  sue  in  his  own  name.  Thereupon  the  agent 
produced  a  letter  from  the  assignee,  stating,  that  by  the  assig- 
nation he  had  power  to  raise  the  action  in  his  own  name,  or 
in  that  of  the  cedent,  that  he  bad  followed  the  latter  fx>ar«e, 
and  besides  offered  to  sist  himself  as  a  party — Held  that  tbe 
objection  was  competently  obviated  in  this  manner,  and  the 
right  of  action  or  title  to  sue  sustained,  p.  485. 

See  Bankrupt. 


ATTORNEY  CERTIFICATE— See  Agent  and  aient. 
AUGMENTATION— See  Teinds. 

B 

BANKRUPT— Competition— Legacy— -Statute  1661,  c.  24— 
Ancestor's  and  Heir's  Creditors  Competing — Provisions  to 
Children — Circumstances  in  which  held,  that  a  younger  child 
could  not,  as  a  legatee,  compete  with  the  onerous  creditor  of 
the  father,  p.  501. 

Composition-Contract  —  Cautioner  —  Pactum 

Illidtum — Where  a  bankrupt  settled  with  his  creditors  by  a 
composition-contract,  and  two  of  his  creditors  became  cau- 
tioners for  the  composition,  receiving  an  assignation  of  all  the 
bankrupt's  property  in  absolute  terms,  but  qualified  by  a  back 
letter,  that  it  was  m  relief  and  security  only  of  the  caotionarj 
obh'gation,  with  the  fiu-ther  stipulation,  that  they  should  be 
entitled  to  pay  their  own  debts  in  full — such  stipolation  found 
to  be  pactum  iUicitum,  p.  49. 

Diligence — Concurrence — Personal  ExceptioD 


— Circumstances  in  which  the  Court  held,  that  a  creditor  of 
a  bankrupt  appearing  at  a  meeting  of  creditors,  where  a 
resolution  was  passed  to  adopt  general  measures  against  the 
bankrupt,  was  barred  from  pursuing  separate  measures,  in  re- 
sped  the  facts  and  circumstances  showed  that  he  had  led  tbe 
general  body  of  creditors  to  believe  that  he  was  to  coociir 
with  them  in  general  measures — Charge  at  his  instance  agaiast 
the  bankrupt  accordingly  suspended,  p.  140. 

Fraud  —  Assignation  —  Proof  —  Condition  — 


Annuity — In  an  action  of  reducticm  of  an  aasigoation,  grsnted 
by  a  debtor  in  favour  of  one  creditor,  as  in  prejudiee  of  tbe 
duigence  of  another,  on  the  ground  of  fraud  at  coouinmi  law 
— Held,  in  estimating  the  debtor's  solvency,  1.  That  an  aa- 
nuity  belonging  to  the  debtor,  consisting  partly  of  the  reoti 
of  houses  and  partly  of  the  interest  of  a  personal  bond,  was 
to  be  computed  as  of  the  value  of  its  conversion,  aocordiag 
to  the  life  tables  framed  for  that  purpose,  and  not  at  the  price 
only  which  it  might  have  produced  if  actually  brought  to 
sale ;  and,  2.  That  it  was  unnecessary  to  bring  materiaUy 
into  calculation,  in  the  circumstances,  the  eontingency  that 
the  annuity  was  to  cease  if  the  debtor,  who  was  fifty-niae 
years  of  age  and  in  poor  drcumstanoes,  entered  into  a  secood 
marriage,  p.  82. 

Ranking— Relief— Retention— Bill  of  Ex- 


change— Where  a  bill  was  drawn  by  two  parties  joietly,  sad 
discounted  with  a  bank,  which,  on  the  insolvency  ckf  tiie  ac- 
cepters and  one  of  the  drawers,  lodged  a  chum  for  tbe  wfaok 
amount  on  the  sequestrated  estate  of  the  latter,  and  the 
solvent  drawer  likewise  lodged  a  claim  on  the  estate  for  other 
debts  unconnected  with  the  bill — Held,  that  as  the  estate 
only  yielded  a  dividend  of  Is.  lOd.  per  pound,  the  truttee  on 
the  sequestrated  estate  was  not  entided  to  claun  relief  agaisft 


INDEX. 


the  solvent  drawer  for  the  half  of  the  bill,  by  retaining  the 
dividends  upon  the  other  debts  claimed  by  him,  p.  458. 

BANKRUPT— -Retention — Compensation— Set- Off —Process 
—  Circumstances  in  which  the  pleas  of  compensation  and  re- 
tt^ntion  were  sustained  in  reference  to  the  mutual  claims  by 
the  trustees  on  two  bankrupt  estates,  p.  546, 

Sequestration — Claim — Statute  24  Geo.  II. — 

Tippling  Act — I.  In  a  sequestration,  objection  sustained, 
under  the  Tippling  Act,  to  portions  of  an  account  consisting 
of  spirituous  liqudrs. 

2.  A  claim  having  been  made  for  the  value  of  ten  and  a 
half  acres  of  potatoes  purchased  by  the  bankrupt,  who  failed 
in  implement  by  taking  delivery,  but  authorised  the  creditor 
by  letter  to  dispose  of  the  potatoes,  obliging  himself  to  make 
up  the  loss, — an  objection,  that  the  claim  was  not  for  the 
value  of  the  potatoes,  as  there  had  been  no  delivery  of  goods, 
but  for  an  illiquid  claim  of  damages,  repelled,  on  the  plea 
that  the  ground  of  debt  was  the  contract  of  sale,  the  letter 
being  only  a  matter  of  e^ndence  of  the  claim,  p.  119. 

Sequestration — Composition — Agent  &  Client 


'f  — Hypothec — Cautioner — The  agent  of  a  bankrupt,  who  held 
his  title-deeds  under  a  right  of  hypothec,  and  was  also  agent 
in  the  sequestration,  having  lodged  no  specific  claim  in  the 
sequestration  for  the  account  for  which  he  held  his  lien,  but 
having  merely,  in  a  state  of  the  bankrupt's  affairs,  stated  his 

,r  ,1  account  for  **  say  £40,"  as  a  drawback  from  the  value  of  the 

heritable  property ;  and  a  composition-contract  and  discharge 

>'  i  having  been  settled — Held  that  the  debt  not  having  been 

specifically  claimed  in  the  sequestration,  it  was  competent  for 
the  bankrupt  or  his  cautioners  afterwards  to  object  to  it, 
on  the  ground  that  the  agent  had  no  attorney  certificate; 
and  this,  though  the  bankrupt  and  his  cautioners  were 
bound  by  their  bond  to  pay  the  expenses  of  the  sequestra- 
tion, p.  280. 

Sequestration  —  Discharge  —  Concurrence  — 


Ees  Judicata— Where,  in  a  process  of  sequestration,  the  bank- 
rupt obtained  a  discharge  on  a  composition-contract — Cir- 
cumstances in  which  held  incompetent  for  one  of  the  credi- 
tors, who  had  concurred  in  the  application  for  discharge,  to 
challenge  it  afterwards  on  the  ground  that  he  had  intimated 
extrajudicially  the  withdrawal  of  his  consent  to  the  trustee, 
before  the  discharge  was  granted,  p.  287. 

Sequestration — Examination  of  bankrupt's  pre- 


vious partner — Process — Proof — A.  and  B.  carried  on  trade 
together  for  some  time,  under  a  firm  which  was  afterwards  re- 
gularly dissolved.  Some  time  after  the  dissolution  A.  was 
sequestrated — 1.  Circumstances  in  which  the  Lord  Ordinary 
held  B.  liable  to  be  examined,  under  the  Bankrupt  Statute,  in 
relation  to  the  affairs  of  the  firm,  the  books  having  been  kept 
by  B.  2.  In  an  examination  in  regard  to  certain  bill  transac- 
tions which  appeared  in  the  books  in  B.'s  hand- writing,  but  the 
entries  in  which  left  the  matters  involved  in  obscurity,  B. 
explained  in  his  own  way  the  nature  of  the  transaction,  and 
the  impressions  he  bad  at  the  time  he  made  the  entries — 
Held  that  A.'s  trustee  was  entitled  to  follow  up  that  admis- 
sion, and  to  put  questions  to  B.  as  to  the  grounds  he  had  for 
entertaining  his  impressions  at  the  time  he  made  the  entries, 
p.  575. 

Sequestration — Ranking —  Dividend — Mora — 


Circumstances  in  which  opinion  expressed,  that  provided  a 
case  of  equity  could  be  relevantly  made  out,  where  a  creditor 
could  not  by  any  possibility  lodge  a  claim  on  a  bankrupt 
estate  within  the  ten  months  after  the  first  deliverance  on 
the  petition  for  sequestration,  as  provided  for  by  the  forty-fifth 
section  of  the  Bankrupt  Statute,  so  as  to  participate  io  the 
dividend  struck  by  the  commissioners,  the  Court  has  power 
to  delay  the  payment  of  the  dividend,  to  give  the  creditor  an 
opportunity  to  prepare  and  lodge  his  claim,  p.  479. 

Statute  54  Geo.  III.  c.  137 — Compensation — 


Bill  of  Bxchange — Relief — Where  two  parties  had  granted 
mutually  accommodation-bills,  and  one  was  sequestrated  and 
the  other  became  insolvent,  but  afterwards  settled  by  pay- 
ment of  a  composition  while  the  bills  were  still  in  the  circle 
— Held  that  the  party  to  these  bills,  who  had  settled  with 


the  creditors  in  both  sets  of  bills  by  payment  of  a  composition 
thereon,  could  not  claim  against  the  estate  of  the  other  for 
the  balance  of  advances  in  cash  made  to  him,  without  the 
claimant  relieving  the  estate  of  the  ranking  on  the  accommo- 
dation-bills accepted  for  his  behoof,  p.  431. 

BANKRUPT— Sequestration—Statute  54  Geo.  III.  c.  137— 
Superior  and  Vassal — Trustee^l.  Held  by  a  majority  of  the 
whole  Court  (by  six  out  of  nine  Judges,  the  other  four  being 
disqualified),  that  a  trustee  on  a  sequestrated  estate,  acting 
within  his  competence  as  such,  and  executing  the  powers 
conferred  on  him  by  the  Statute,  in  taking  possession  of  the 
property  of  the  bankrupt,  can  only  bind  the  estate  committed 
to  his  charge,  and  that  the  Statute  gives  him  no  power,  by 
such  act  of  taking  possession  of  the  bankrupt  estate,  to  bind 
the  creditors  personally,  or  to  an  extent  beyond  their  interest 
in  that  estate.  2.  Held  unanimously  by  the  said  nine  Judges, 
that  if  any  personal  liability  should  attach  to  the  creditors,  it 
could  be  enforced  by  third  parties  against  them  singuli  in 
solidum,  and  not  pro  rata  merely,  p.  363. 

Sequestration — 'Trustee — Claim — A  concur- 
ring creditor  in  an  application  for  sequestration,  held  not  en- 
titled to  vote  in  the  subsequent  election  of  the  trustee, 
without  production  of  his  grounds  of  debt,  p.  516. 

Sequestration — Trustee — Competition — Claim 


—Affidavit— Statute  54  Geo.  III.  c,  137— Valuation  of  Se- 
curity— Joint  Obligation — In  a  competition  for  the  odice  of 
trustee  on  a  sequestrated  estate,  objection  sustained  to  an 
affidavit,  that  while  it  bore  reference  to  the  debt  as  contained 
in  a  promissory-note,  signed  by  the  bankrupt  and  by  two  other 
obligants,  there  was  no  valuation  nor  deduction  from  the 
debt  claimed  on  account  of  the  security  afforded  the  claim- 
ant by  the  joint  obligation  of  the  co-obligants,  p.  1 19. 
See  Minor.  Process,  Might  in  Security. 


BASTARD— See  Parent  and  Child. 

BENEFICEU-See  Church. 

BENEFICIARY— See  Retention.   Testament. 

BILL  OF  EXCEPTIONS— Sec  Process.   Title  to  Pursue. 

BILL  OF  EXCHANGE— Onerosity— Master  and  Servant- 
Traveller — Suspension — A  party  having,  as  he  said,  without 
value,  accepted  bills  drawn  upon  him  by  the  traveller  of  a 
commercial  house,  p.  procuration  of  the  house;  and  the 
traveller  having,  without  the  knowledge  of  the  house,  dis- 
counted the  bills,  and  applied  the  proceeds  to  his  own  use ; 
and  upon  his  dismissal  from  their  service,  followed  soon  after 
by  his  death,  the  house  having  retired  the  bills  with  their 
own  funds,  and  charged  the  accepter — Held,  in  a  suspension, 
that  they  were  entitled  to  the  ordinary  privileges  of  onerous 
holders,  notwithstanding  it  appeared  from  their  books  and 
correspondence  that  there  were  no  transactions  with  the  ac- 
cepter, on  which  he  had  become  their  debtor  for  the  contents 
of  the  bills,  previous  to  their  stepping  forward  and  retiring 
them  $  and  the  letters,  in  respect  of  no  reference  to  oath, 
found  orderly  proceeded,  p.  511. 

Onerosity  —  Proof —  Diligence  — 

Expenses— Pay ment —  Indefinite —  Oath  of  Reference —  Cir- 
cumstances in  which  question  raised,  Whether,  where  a  charge 
has  been  given  on  a  bill  held  in  security  of  another  debt,  and 
considerable  expense  has  been  incurred,  the  charger  is  entitled, 
under  the  chairge,  to  impute  pajrments  made  indefinitely 
towards  payment  of  expenses,  and  not  to  payment  of  the 
biU? — Obiter  ft>om  the  bench,  1.  That  where  interest  is  due 
on  a  bill,  it  may  be  recovered  under  the  charge ;  2.  That  it  is 
extrinsic  and  incompetent,  in  an  oath  of  reference  made  in 
regard  to  the  onerosity  of  the  holder  of  a  bill,  for  him  thereby 
to  establish  the  amount  of  expenses  he  has  incurred,  p.  56. 

•Payment — Proof— Oath  on  Refer- 


ence— Extrinsic  or  Intrinsic — Where  a  summons  libelled  that 
three  parties  had  applied  for  a  loan  on  their  joint  behoof,  and 
that  they  granted  their  joint  bill  to  the  pursuer  for  the  amount. 
On  a  reference  to  the  oath  of  one  of  the  parties,  he  deponed 
that  he  had  signed  the  bill,  and  had  not  paid  the  debt,  but 
that  he  had  been  told  by  one  of  the  other  co-obligants,  since 
deceased,  that  he  had  paid  it — Held  that  resting-cwing  was 
proved,  and  that  this  was  extrinsic,  p.  528. 


VI 
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BILL  OF  EXCHANGE~PreMription_Intemiption— Mul- 
tiplepoinding — Held  sufficient  to  elide  the  tezennial  prescrip- 
tion of  bills,  that  they  had  been,  within  the  term,  produced 
and  claimed  on  as  vouchers  of  a  company  debt,  in  a  process 
of  multiplepoinding  brought  in  name  of  a  party  who  had  con- 
cealed the  fact  of  his  being  a  co-obligant  in  the  bills,  as  a 
partner  of  the  granter ;  this  fact  having  emerged,  and  been 
pleaded  in  the  course  of  the  process,  p.  127. 

Presentment  —  Date  —  Prescrip- 
tion, Sexennial — L  Held  that  a  bill  of  exchange,  drawn  pay- 
able at  sight,  though  it  bore  a  specific  place  of  payment,  fell 
due  at  the  date  of  acceptance,  which  thus  fixed  the  com- 
mencement of  its  legal  currency.  2.  The  bill  not  having 
been  protested  for  non-payment  within  six  months  of  such 
date,  nor  diligence  raised  on  it  within  six  years,  plea  of  pre- 
scription sustained,  p.  242. 

-Promissory-Note — Stamp  Act,  55 


Geo.  IIL  c.  184 — Nullity — A  letter  bearing,  *'  we  acknow- 
ledge to  have  borrowed  and  received  from  you  J£100,  which 
we  will  repay  you  at  the  term*' — Held  to  be  a  promissory- 
note,  and  action  upon  it  refused  in  respect  of  the  want  of 
stamp,  p.  197. 

Value — Proof— Drawer  and  Ac- 


cepter— A  bill  having  been  accepted  pajrable  at  the  drawer's 
office,  and  the  drawer  having  retired  it  when  it  fell  due :  In 
an  action  after  his  death,  at  the  instance  of  his  executrix 
against  the  accepter,  for  payment — Circumstances,  showing 
that  it  had  been  granted  for  the  accommodation  of  the  drawer, 
held  to  overcome  the  legal  presumption  that  the  accepter  was 
the  true  debtor  in  the  bill,  p.  278. 

See  Bankrupt.     DiUgenee,     Ex- 


penses.  Partnership.  Payment.  Process.  Proof. 

BILL-CHAMBER_Expenses~After  a  bUl  of  suspension  had 
been  passed,  the  Lord  Ordinary  having  awarded  to  the  sus- 
pender the  expenses  of  answering  certain  notes  presented  by 
the  charger  in  the  Bill- Chamber,  in  regard  to  the  adjustment 
of  the  caution, — the  Court  recalled  the  interlocutor,  and  re- 
mitted to  his  Lordship  to  reserve  consideration  of  the  claims 
for  expenses  of  process  till  the  issue  of  the  cause,  p.  189. 

BLINDNESS— See  Proeeu.   Testament. 

BONA  FIDES— See  Diligence.  Expenses.   Thist. 

BOND  AND  DISPOSITION  IN  SECUEITY— See  Right 
in  Security, 

BOND  OF  PROVISION— See  Entail. 

BORDER  WARRANT— See  Diligence. 

BURDEN— See  Heir  and  Executor.  JRetention. 

BURGH— Town.Clerk— Powers— Records— Extracts—  Peti- 
tion and  Complaint — The  agent  of  a  party  in  a  private  suit 
having,  for  the  purposes  of  the  suit,  demanded  from  the  town- 
derk  of  Newburgh  certain  extracts  from  the  council  records, 
which  were  refused ;  and  having  thereafter  made  application 
for  the  same  extracts,  along  with  other  burgesses,  for  the  al- 
leged purpose  of  using  them  in  an  action  of  reduction  of  an 
election  of  councillors;  and  the  derk  having  still  refused 
them — On  a  petition  and  complaint  against  him,  held  that  he 
was  warranted  in  refusing  the  extracts  as  originally  required, 
but  was  bound  to  give  them  for  the  purpose  subsequently 
alleged ;  but  in  the  circumstances,  the  petition  and  complaint 
refused,  p.  837. 

See  Exclusive  Privilege.  Process,  Statute  8  Geo. 

IV.  c.  88. 

BURSART—See  Testament. 


CANAL— See  Statute. 

CAPACITY— See  Testament. 

CASUS  AMISSIONIS— See  Proving  the  Tenor. 

CAUTION— Guarantee— Trust— Agent  and  Client— Right  in 
Security — Poinding  of  the  GroundZ-A  party  borrowed  a  sum 
of  money  on  heritable  security,  and  his  agent,  by  a  letter, 
guaranteed  to  the  lender  the  regular  payment  of  the  interest, 
so  long  as  he  should  act  as  the  borrower's  agent,  and  there- 
after so  long  as  a  property  comprehended  in  the  security 
should  remain  the  property  of  the  debtor,  and  should  be  pofr* 


sessed  by  him,  or  be  unoccupied — Held,  io  an  action  to  en- 
force the  guarantee,  1.  That  the  true  meaning  of  the  letter 
was,  that  the  agent  should  be  bound  for  the  interest,  so  long 
as  he  should  continue  to  act  as  agent  for  the  debtor,  whether 
he  continued  the  proprietor  or  not,  and  whether  the  subject 
was  occupied  by  him  or  remained  unoccupied ;  these  condi- 
tions being  applicable  only  to  the  ulterior  obligation,  after  he 
might  have  ceased  to  act  as  agent.  2.  That  the  defender 
did  not  lose  his  character  of  agent  by  aooeptbig,  idong  with 
another,  a  voluntary  trust-disposition  of  the  su^ect  from  the 
debtor,  while  he  continued  to  act  as  ostensible  agent, — the 
debtor  not  ceasing  to  be  proprietor  by  the  execution  of  sudi 
voluntary  trust.  8.  The  daim  of  an  heritable  creditor,  un- 
der a  poinding  of  the  ground,  to  the  whole  artides  induded 
in  the  poinding,  cannot  be  diminished  or  affected  by  expenses 
incurred  without  his  permission,  in  painting  and  repairing  the 
suliject  of  his  security,  p.  249. 

CAUTION— Process— Admiralty— The  defender  in  an  Ad- 
miralty  process,  which  oonduded  for  payment  of  X2378,  hav- 
ing  bc€n  appointed  to  find  caution  dejudieio  sisti  etjudicatum 
solvi  to  the  amount  of  £2000,  redaimed  and  pleaded,  that 
the  Court  should  give  a  remedy  by  restricting  the  caution,  as 
the  jurisdiction  was  founded  on  an  arrestment  only  to  the 
extent  of  £500 — The  Court  refused  the  redaiming  note,  p. 
119. 

Process — ^Personal  Exception — Proof— Evidence 

— Where  the  pursuer  of  an  action  is,  on  the  motion  of  the 
other  party,  ordained  to  find  caution  for  expenses  in  case  they 
shall  be  found  due,  and  direct  and  indirect  expedients  are  re- 
sorted to  by  the  defender,  which  have  the  effect  either  of 
indudng  the  cautioners  and  attestors  to  withdraw,  or  of  pre- 
venting parties  from  giving  their  names  to  the  bond,  so  that 
the  pursuer  fiuls  in  lodging  with  the  derk  a  suffident  bond 
of  caution,  the  defender  is  barred,  personali  exeeptiome^  from 
insisting  in  the  demand  for  caution,  p.  577. 

See  Jkhibition.  Process.  Stan^. 


CAUTIONER— Road  Act— Circumstances  in  which  the  cao- 
tioners  for  the  treasurer  of  road  funds  held  not  liberated  from 
thdr  obligation  by  the  alleged  carelessness  and  misconduct  of 
the  trustees,  p.  259. 

— — — ^  See  Banknqtt. 

CERTIFICATION  CONTRA  NON  PRODUCTA— See 
Process. 

CESS— .See  Comnumty. 

CESSIO— Liberation— In  a  process  of  eesito,  all  the  creditors 
must  be  regularly  in  Court  before  liberation  can  be  granted, 

p.  les. 

Statute  6  and  7  Will.  IV.  c  56— JurisdictioD-^ 

Foreigner — Held  that  foreign  defenders  are  amenable  to  the 
jurisdiction  of  the  Sherifis  in  Scotland,  in  the  process  of  er^ 
sio  bonorum  raised  under  the  Statute  6  and  7  WilL  IV.  c  56, 
p.  422. 

■Statute  6  and  7  Will  IV.  c  56— Expenses— Pro- 


cess— Where  the  pursuer  of  a  eessio  is  opposed  by  his  credi- 
tors, and  the  Court,  in  judging  whether  he  is  entitled  to  the 
benefit  of  the  process,  require  to  have  the  proof  before  then 

which  had  been  led  before  the  Sheriff  on  a  remit Held  that 

the  proof  must  be  considered  as  the  proof  o^  the  creditors, 
and  therefore,  that  the  expense  of  printing  it  ought,  in  the 
first  instance,  to  fall  upon  them,  p.  485. 
See  Proeeu.  Right  in  Security. 


CHANCERY— See  TTUle  and  Interest  to  Pursue. 

CHURCH— Area— Division— Prescription— Where  tlier«  bad 
been  no  division  of  the  area  of  a  parish  cfaurdi — Held,  in  a 
process  before  the  Sheriff  for  judiaal  division,  that  an  heritor 
who  had  possessed  a  particular  seat,  by  tolerance,  for  a  period 
of  forty  years,  without  a  title,  could  not  found  on  a  prescrip- 
tive right  in  bar  of  the  division,  p.  198. 

Benefice — Obiter,  that  the  term  <*  stipend 


IS 


equivalent  to  the  term  '*  benefice,"  whidi  held  to  mean  a 
right  to  draw  a  share  of  the  patrimony  of  the  diurch,  as  the 
emolument  attachable  to  the  cure  of  souls,  and  the  duties  of 
ecdesiastical  chaiges:  and  of  no  consequence  whether  de- 
rived from  temporality  or  spirituality,  p.  486. 
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CHURCH— Ministers'  Widows'  Fund^Statutes  17  and  22 
Geo.  II. ;  19  Geo.  III.  e.  20;  54  Geo.  III. ;  4  Geo.  IV.  c. 
79 ;  5  Geo.  IV.  c.  90 — Held  by  a  majority  of  the  whole  Judges, 
in  a  declarator,  that  a  clergyman  appointed  under  the  Sta* 
tutes  for  the  erection  of  additional  places  of  worship  in  the 
highlands  and  islands  of  Scotland,  is  not  entitled  ^overruling 
the  decision  in  Gordon  v.  Ministers'  Widows'  Fund  Trustees, 
19th  February  1836,)  to  become  a  contributor  to  the  fund 
instituted  for  the  benefit  of  the  widows  and  children  of  Mi- 
nisters of  the  Church,  and  Professors  of  the  Universities  of 
Scotland,  p.  436. 

See  JwrisdieiioH. 

CIRCUMVENTION— See  Process. 

CITATION— See  ikfinor.  Proceu.  Small-Debt  Act, 

CIVIL  AND  ECCLESIASTICAL— See  Jurisdiction, 

CLAIM— See  Bankrupt. 

CLARE  CONSTAT,  PRECEPT  OF— See  Supenor  and 
Vassal, 

CLAUSE^See  Teinds.   Testament. 

CLERK,  DISTRICT— See  TUle  to  Pursue. 

COMMISSION— See  Mnor, 

COMMON— See  Landlord  and  Tenant, 

COMMONTY— Division  —  Valuation  —  Cess— Superior  and 
Vassal— Feu-Duties — Statute  169JU- Where  lands,  and  feu- 
duties  payable  out  of  these  lands,  are  separately  valued  in 
the  cess-books,  the  proprietor  of  the  lands  is  entitled  to  be 
preferred  to  a  share  in  a  commonty  divided  under  the  Act 
1695,  in  respect  of  the  valuation  of  the  feu-duties,  as  well  as 
the  valuation  of  the  lands,  though  the  cess  corresponding  to 
the  valuation  of  feu-duties  is  payable  by  the  superior,  and 
the  superior  who  pays  the  cess  is  not  entitled  to  any  share  of 
the  commonty,  in  respect  of  such  valuation,  p.  269. 

COMMON  AGENT— See  RatdHng  and  Sale. 

COMMON  PROPERTY— See  Property. 

COMPENSATION— Expenses— A  party  sued  on  a  liquid 
ground  of  debt,  entitled  to  plead  compensation  on  a  sum  due 
to  him  by  the  pursuer,  under  a  taxed  account  of  law  ex- 
penses, p.  527. 

—   See  Bankrupt. 

COMPETITION— See  ^sstpnu/ion.  Bankrupt.  Husband  and 
Wife.   Obligation.  Right  in  Security. 

COMPOSITION— See  Bankrupt.  Process. 

CONCEALMENT— See  Insurance. 

CONCOURSE— See  J\tle  to  Pursue. 

CONCURRENCE— See  Bankrupt. 

CONDITION— See  Testament. 

CONFIRMATION— See  Assignation,  Proceu.  Superior  and 
Vassal. 

CONGREGATION— See  TUU  to  Pursue. 

CONJUNCTION— See  Proceu. 

CONSTRUCTION— See  Statute. 

CONTRACT— See  ifamfato.  Obligation.  Reparation.  T^tle 
to  Pursue. 

CORPORATION— See  Aliment.  Exclusive  Pnvilege. 

CORRUPTION— See  Arbitration. 

CRIMINAL— See  Jurisdiction. 

CULPA  LATA— See  Ihut. 

D 

DALRY,  Augmentation  to  the  Minister  of,  p.  90. 

DAMAGES— See  Reparation.  Statute  S  Geo.  IV.  e,  33. 

DECIMiB  INCLUSiE  RIGHT— See  Res  Judicata. 

DECLARATOR— See  Property. 

DECREE— See  Process. 

DEFAMATION,  WRITTEN— See  ReparaHon. 

DEFAULT— See  Proceu. 

DELIVERY— See  SaU. 

DEPOSIT— See  Assignation. 

DILIGENCE— Arrestment,  Breach  0£— Bona  Fide*— Pay- 
ment— Principal  and  Agent — Statute  1581,  c.  1 18— Where  an 
arrestee  transmitted  funds  to  his  agent,  who  therewith  paid 
the  original  creditor  Iq  bona  fide,  both  being  at  the  time  of  such 
payment,  ignorant  that  an  arrestment  had  been  used  against 
the  arrestee,  such  arreitment  having  been  executed  in  hit 


absence  at  his  dwelling-house  previous  to  the  payment — Held 
not  liable  in  second  payment,  as  for  breach  of  arrestment,  p. 
221. 

DILIGENCE— Arrestment —  Competency  —  Process —  Trus- 
tee— Executors — Jurisdiction — Foreign — A  foreigner,  who 
died  domiciled  in  Guernsey,  had  funds  situated  in  Scotland, 
which  were  held  by  bis  Scotch  trustees,  to  be  applied  ac- 
cording to  directions  contained  in  any  will  to  be  executed 
by  him.  He  left  a  will  directing  his  executors,  who  were 
domiciled  in  Guernsey,  to  call  up  and  apply  his  funds,  where- 
ever  situated,  for  the  payment  of  certain  legacies,  inter  alios, 
one  to  a  nephew.  Part  of  the  funds  which  were  situated  in 
Scotland,  and  held  by  the  Scotch  trustees,  was  arrested  by 
(Scotch)  creditors  of  the  nephew,  who  likewise  used  arrest- 
ments in  the  hands  of  the  trustees  with  the  view  of  interpel- 
ling  them  from  paying  to  the  foreign  executors,  and  also 
edictally  in  the  hands  of  these  executors-— In  a  multiplepoind- 
ing,  the  Court  held  it  incompetent  to  interfere  to  prevent  the 
funds  in  the  hands  of  the  Scotch  trustees  from  being  paid  to 
the  executors  in  Guernsey,  and  accordingly  preferred  these 
executors  to  the  sum  in  the  hands  of  the  Scotch  trustees,  p. 
291. 

• Arrestment — Recal — Wages,  Workmen's — 

Statute  1  Victoria,  c  41 — A  party  having  brought  an  action 
against  the  members  of  an  association  of  workmen,  conclud- 
ing for  £800 ;  and  having  used  arrestments  against  one  hun- 
dred and  twenty  of  them,  in  the  hands  of  their  masters,  the 
arrestments  being  laid  on  to  the  amount  of  £800,  affecting 
each  workman.  On  an  application  for  loosing  the  arrest- 
ments, the  Court  recalled  them  as  nimious.  Opinion  ex- 
pressed, that  workmen's  wages  are  arrestable  onlv  as  to  the 
excess,  and  that  this  was  the  law  of  Scotland  previous  to  the 
Act  1  Victoria,  c  41,  p.  593. 
■    ■  Jurisdiction — Process  —  Border    Warrant  — 


Foreigner — Sheriff-Clerk — A  party,  domiciled  in  England, 
was  incarcerated  by  virtue  of  a  border  warrant  executed  against 
her  while  on  a  visit  in  Scotland,  which  had  been  obtained 
without  a  proper  written  application  to  the  Sheriff  or  a  Ma- 
gistrate. The  application  made,  neither  contained  any  aver- 
ment that  the  party  against  whom  the  warrant  was  sought 
had  no  domicile  in  Scotland,  nor  that  she  was  at  the  time  ac- 
tually within  the  jurisdiction,  nor  concluded  with  any  prayer : 
but  the  oath  of  the  applicant  was  taken,  and  the  warrant  was 
signed  by  the  Sheriff-clerk  only,  and  was  for  immediate  in- 
carceration, without  any  previous  examination  of  the  alleged 
debtor — Held  that  all  these  proceedings  were  illegal,  p.  231. 
Poinding  the  Ground — Preference — Security 


— Premonition — Held  that  the  execution  of  a  summons  of 
poinding  the  ground  by  an  heritable  creditor  infeft,  did  not 
infer  any  demand  for  payment,  so  as  to  supersede  a  right  to 
premonition  stipulated  in  his  bond,  such  step  being  merely 
m  the  nature  of  security,  to  prevent  preference  over  the  move- 
ables on  the  subjects,  p.  204. 

-Poinding  the  Ground — Preference — Heritable 


Creditor — Personal  Exception — Process-^Question  raised. 
Whether  a  postponed  heritable  creditor,  who  has  poinded  the 
ground,  and  obtained  a  warrant  of  sale,  but  where  the  sale 
was  not  proceeded  in,  and  the  effects  remained  in  the  debtor's 
natural  possession,  was  to  be  preferred  to  a  creditor  who  had 
a  prior  infeftment,  but  had  only  raised  a  summons  of  poind- 
ing the  ground,  and  obtained  an  interdict  against  the  threat- 
en^ sale  at  the  instance  of  the  postponed  heritable  creditor  ? 
(2.)  Circumstances  in  which  the  postponed  heritable  creditor 
was  held  to  be  barred,  personaH  exeeptione,  from  following 
out  his  diligence,  to  the  effect  of  obtaining  a  preference  over 
the  prior  heritable  creditor,  who  was  only  m  cursu  of  obtain- 
ing a  decree  in  an  action  of  poinding  of  the  ground,  p.  229. 
Sospeniipn — Lis  Pendens — Process — Bill  of 


Exchange — Where  a  charge  of  horning  had  been  given  on  a 
bill  of  exchange,  of  which  a  suspension  was  brought,  both  on 
the  form  of  the  diligence,  and  on  the  ground  that  the  sum  In 
the  bill  had  been  satisfied ;  and  the  charger  offered  to  abandon 
his  diligence  and  pay  the  expenses  of  the  suipension,  while 
the  suspender  proceeded  to  have  the  lettera  espede  9n  the 


vm 
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bill,  which  the  charger  allowed  to  be  passed — On  the  charger's 
death,  his  ezecator,  holding  the  former  cliarge  as  abandoned, 
haying  raised  new  diligence  on  the  biU,  and  incarcerated  the 
suspender — A  bill  of  suspension  and  liberation  passed  on 
the  ground  of  lis  pendens,  by  expede  letters  of  suspension, 
which  do  not  require  execution,  and  may  be  wakened,  if 
asleep,  at  any  time  within  forty  years,  p.  347. 

DILIGENCE— See  Bankrupt.  BUI  of  Exchange,  IMbUion, 
Process.  Reparation.  Right  in  Security.  Sale. 

DISCHARGE_See  Bankrupt.  Payment.  Process.  Testa- 
ment. 

DIVISION^See  Church.  Commonty. 

DIVORCE— See  Process. 

DOMICILE_See  Parent  and  Child. 

DONATIO  INTER  VIRUM  ET  UXOREBif— See  Husband 
and  Wife. 

DONATION— See  Testament. 


ENTAIL — A  party  holding  a  personal  right  to  lands,  in  virtue 
of  a  disposition  containing  procuratory  of  resignation,  having 
executed  a  deed  of  entail  in  the  form  of  a  procuratory  of  re- 
signation, containing  a  general  assignation  of  writs  and  evi- 
dents— Held  that  this  assignation  included  the  prior  procura- 
tory, which  was  thus  validly  transferred,  and  that  the  entailer, 
though  not  infeft,  was  in  titulo  so  to  execute  the  deed  of  en- 
tail, p.  133. 

i Alteration — Reserved  Powers — A  deed  of  altera- 
tion or  of  additional  nomination  of  heirs,  under  reserved 
powers  in  a  deed  of  entail,  does  not  require  either  a  new  con- 
veyance, or  a  new  procuratory  or  precept,  p.  133. 

Construction — Trust — A  party  executed  a  trust- 


deed,  whereby  he  conveyed  his  whole  estate  to  be  held  by  his 
trustees,  subject  to  an  entail  to  be  afterwards  executed  in  fa- 
vour of  a  certain  series  of  heirs, — the  three  first  of  whom, 
and  the  husband  of  one  of  them,  were  to  divide  the  rents 
among  them  in  a  particular  way  during  their  lives.  The  en- 
tail thereafter  executed  referred  to  the  tru^t,  and  nominated 
the  same  series  of  heirs,  but  by  a  codicil  appended,  made  in 
virtue  of  reserved  powers  to  alter,  one  of  the  substitutes  was 
postponed  to  certain  others  of  the  substitutes — Held  that  the 
trust-deed  and  entail  were  to  be  taken  together  in  construing 
the  purposes  of  the  trust,  and  that  the  alteration  in  the  desti- 
nation by  the  codicil,  was  not  such  as  to  render  the  deed  of 
entail,  read  with  the  alteration,  a  totally  different  one  from 
the  deed  of  entail  contemplated  by  the  trust,  and  so  allow  the 
first  substitute  to  hold  the  estate,  independent  of  the  provi- 
sions of  the  trust,  p.  495. 

Declarator — Competency — Process — In  an  action 


of  declarator  by  an  heir  of  entail,  to  have  it  found  that  a  par- 
ticular mode  of  completing  his  titles,  (viz.,  under  a  deed  com- 
bining in  one,  lands  originally  held  under  three  separate  en- 
tails,) formed  a  valid  entail  of  the  lands,  the  Court  declined 
to  advise  how  the  titles  should  be  completed,  and  dismissed 
the  action,  p.  524. 

Fetters — Irritant  and  Prohibitory  Clauses — Insti- 


tute— Destination— Mortis  Causa  Deed — Statute  1621,  ch. 
18— Expenses — The  irritant  clause  in  a  tailzie  was  as  follows : 
"  That  in  case  the  said"  A.  B.,  the  nominalim  institute,  "  or 
any  of  the  heirs  of  tailzie,  shall  contravene  any  of  the  condi- 
tions, restrictions,  &c.,  herein  contained,  that  is,  shall  fail"  "  to 
perform  the  said  several  provisions,  conditions,"  &c.,  **  or 
shall  act  contrary  to  the  prohibitions,  restrictions  and  limita- 
tions," in  the  tailzie,  "  that  then  the  person  or  persons  so  con- 
traveninp:,"  "  shall,  for  him  or  herself  only,  ipso  facto"  "  for- 
feit all  nght,"  &C.  to  the  estate,  and  the  Unds  shall  devolve 
on  the  next  substitute,  in  the  same  way  and  manner  as  if  the 
contravener  were  dead ;  "  and  upon  every  such  contraven- 
tion, failure,  or  neglect,  it  is  hereby  expressly  provided  and 
declared,  that  not  only  my  said  lands  and  estate  shall  not  be 
burdened  or  liable  to  the  debts  and  deeds  of  the  several  heirs 
of  tailzie  and  heirs  whatsoever,  as  before  provided,  but  also 
all  debts,  deeds,  and  acts  contracted,  granted,  or  done  contrary 
to  these  conditions  and  restrictions,  or  to  the  true  intent  and 


meaning  of  these  presents,  shall  be  of  no  force,  strength,  or 
effect,  and  shall  be  ineffectual  and  unavailable  against  the 
other  heirs  of  tailzie,  and  heirs  whatsoever  succeeding  to  my 
said  lands  and  estate,  and  that  the  said  heirs,  as  well  as  the 
said  lands  and  estate,  shall  noways  be  burdened  therewith, 
but  shall  be  free  therefrom,  in  the  same  manner  as  if  such 
debts,  deeds,  or  acts  had  never  been  contracted,  granted," 
&c.— Held  that  a  disposition  executed  by  the  insHtute,  con- 
veying away  the  entailed  estate  to  other  heirs  than  those  of 
the  entail,  fell  within  the  prohibitions,  and  clauses  irritant  and 
.  resolutive  of  the  deed  of  entail ;  and  the  Court  consequently  re- 
duced the  same,  and  infeftment  following  thereon,  in  a  reduction 
brought  at  the  instance  of  the  heir-substitute — Question  raised 
by  the  Lord  Ordinary,  whether  the  disposition  and  settlement, 
being  a  gratuitous  mortiscausa  deed,  undelivered  at  the  death  of 
the  granter,  could  be  held  to  alter  the  destination  in  the  entail, 
fenced  with  prohibitory  clauses,  though  defective  in  the  irri- 
tant clause  ?  p.  225. 

ENTAIL— Fetters  — Prohibitions— Statute  168S,  c,  .22— 
Where  a  tailzie  provided  that  "  it  shall  noways  be  leisome  nor 
lawful  to  any  of  the  heirs  of  tailzie  and  provision"  '*  to  sell, 
dispone,  and  wadsett  the  lands,"  &c.,  "  or  to  contract  debt 
for  which  the  samen  may  be  apprized  or  adjudged,  or  to  do 
any  other  fact  or  deed  in  prejudice  of  the  said  tailzie,  and  of 
the  persons  above  named  and  their  foresaids ;"  and  if  the  heirs 
of  tailzie  "  shall  in  any  time  coming  ^Izie  herein,  or  do  any- 
thing contrair  to  this  my  destination  and  appointment,  then,  and 
in  that  case,  the  person  or  persons  sua  fiiilzieing,"  Ate.,  **  shall 
amitt  and  lose  their  right  and  haill  benefit  of  this  present 
bond  of  tailzie ;"  and  an  heir  of  entail  made  up  titles  in  fee- 
simple,  and  conveyed  the  estate  in  trust  for  certain  purposes 
— Held,  in  an  action  of  reduction  of  these  fee-simple  titles, 
that  the  tailzie  contained  an  effectual  prohibition  against  frus- 
trating the  succession,  p.  175. 

Fetters— Prohibitions— Statute  1685,  c.  22 — ^In  a 

declarator  by  a  substitute  heir  of  entail  in  possession,  to  bare 
it  found  that  he  was  entitled  to  hold  the  estate  in  fee-simple, 
disburdened  of  the  conditions,  &c.,  of  the  entail — Circum- 
stances in  which  held,  that  the  deed  of  entail  did  not  contain 
a  valid  prohibition  against  frustrating  the  succession,  and  con- 
sequently decree  pronounced  in  terms  of  the  libel,  p.  540. 

Provisions  to  Children — Bond  of  Provision— En- 


tailer's Debt — Interest  (Money) — An  heir  of  entail  in  posses- 
sion, in  virtue  of  powers  contained  in  the  tailzie,  executed  a 
bond  of  provision  for  £10^0  in  favour  of  a  younger  child. 
The  next  heir-substitute  having  succeeded  in  1779,  failed  to 
pay  the  interest  on  the  bond  down  to  1795.  The  bond  apd 
claim  were  assigned  by  the  child  in  whose  fiivour  the  prori- 
sion  bad  been  executed,  to  a  third  party,  and  it  appear^  that 
the  interest  accruing  subsequent  to  the  assignation  had  been 
paid — Held,  at  the  distance  of  forty-two  years,  that  the  daim 
for  the  interest  from  1779  to  1795  still  affected  the  entailed 
estate  as  entailer's  debt,  p.  118. 

Sale  of  Entailed  Lands  for  Payment  of  Entsiler's 


Debts— Process— Statute  6  and  7  Will.  lY.  c  42— In  anap- 
plication  for  authority  to  sell  for  payment  of  entailer's  debts, 
under  the  above  Statute — 1st,  Notice  required  to  the  next 
heir  of  entail,  not  being  a  descendant  of  the  petitioner's  body, 
in  addition  to  the  newspaper  notices,  and  in  the  minate-bocric 
and  on  the  walls :  2d,  Afier  report  of  surveyors  in  regard  to 
the  lands  most  advisable  to  be  sold,  in  terms  of  the  Statnte 
and  interlocutor  approving  thereof,  the  subsequent  proceed- 
ings under  the  application  appointed  to  be  similar  to  those  in 
the  ordinary  process  of  judicial  sale,  p.  540. 
See  Drust. 


EXCLUSIVE  PRIVILEGE—  Corporation— Burgh — Statute 
56  Geo.  III.  c.  67 — A  King's  freeman,  personally  oarrying  oa 
a  corporate  trade,  bona  fide,  and  not  as  a  cover  to  others  to 
infringe  the  corporate  pririleges,  is  not  bound  to  give  any 
other  evidence  to  the  corporation  of  his  fitness  for  the  trade, 
p.  524. 

See  Aliment.  Process, 

EXECUTION— See  Process.   Testament. 

EXECUTION  PENDING  APPEAL— See  Appeal. 
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IX 


EXECUTOR—See  Diligence.  Inhibition,  Proceu. 

EXONERATION,  PETITION  FOR— See  Process. 

EXPENSES— Jury  Trial — Precopiition— Expenses  of  a  pre- 
ct^ition  for  a  jury  trial  allowed,  though  the  witnesses  who 
were  dted  were  not  called,  p.  519. 

Landlord  and  Tenant — A  vacant  shed  of  area 

was  occupied,  rent  free,  for  many  years  by  the  tenant  of  an 
adjoining  house :  The  proprietor  of  the  house  at  last  claimed 
the  area,  and  in  drawing  the  rent  of  the  house,  tendered  a 
receipt  so  worded  as  to  imply  that  he  was  the  landlord  of  the 
area.  The  occupier  offered  to  pay  the  rent  of  the  house,  but 
declined  to  take  a  receipt  acknowledging  the  party  as  the 
landlord  of  the  area,  whereupon  he  brought  a  process  of  eject- 
ment before  the  Sheriff,  and  subsequently  a  process  of  seques- 
tration before  the  Bailies,  against  the  occupier,  who  still  re- 
fused to  take  the  receipt  in  the  terms  proposed.  Sequestra- 
tion was  awarded  at  the  supposed  landlord's  instance,  but  in 
the  process  of  ejectment  the  Sheriff  assoilzied  the  possessor. 
In  the  course  of  discussing  a  passed  bill  of  suspension  at  the 
instance  of  the  occupier,  on  the  deliyerance  on  the  petition 
for  sequestration — Circumstances  in  which  found,  that  the 
party  claiming  as  landlord  had  truly  no  such  character,  and 
that  the  occupier  of  the  area  had  properly  refused  to  take  the 
receipt,  which  would  have  compromised  the  question  of  right 
in  the  process  of  ejectment, — consequently  the  letters  found 
orderly  proceeded,  and  the  occupier  held  entitled  to  ex- 
pensei;  p.  469. 

Master  and  Servant — Wages — Prescription — 


Tender — A  servant  having  brought  an  action  against  the  re* 
presentatives  of  her  deceased  master  for  wages  for  seventeen 
years,  at  £7  per  annum,  and  for  £10  as  board-wages  from 
ber  master's  death  to  the  next  term ;  and  the  defenders  having 
pleaded  prescription,  and  tendered  payment  of  £14.  14s., — 
The  Lord  Ordinary  sustained  the  plea  of  prescription,  but 
decerned  for  £24.  178.,  and  found  the  pursuer  entitled  to 
£30  as  modified  expenses,  and  the  Court  adhered,  p.  277. 

Reference  to  Oath — Remuneration  to  Profes- 


sional Party — Where  resting-owing  was  referred  to  the  oath 
of  a  professional  party,  defender  in  an  action,  who  had  come 
from  the  country  to  attend  an  examination  before  a  commis- 
sioner— The  Court,  while  his  claim  to  expenses  was  allowed, 
refused  to  make  any  distinction  between  the  case  of  a  pro- 
fessional man  and  any  other  defender,  and  disaUowed  his 
claim  for  loss  of  time  professionally,  p.  434. 

Stamp — Bill  of  Exchange — A  party  in  right  of 


bills,  brought  an  action  in  the  Sheriff  Court  against  the  obli- 
gants,  who  defended,  but  not  on  the  plea  of  the  want  of  pro- 
per stamps,  and  they  brought  a  reduction  of  the  bills  on  the 
ground  of  fraud,  and  concluded  for  count  and  reckoning,  in 
consequence  of  which  the  Inferior  Court  action  was  conjoined 
ob  contingentiam  of  the  reduction.  A  record  was  made  up 
applicable  to  both,  and  a  proof  led.  After  a  debate,  a  fatal 
objection  on  the  stamp  laws  was  taken  to  the  bills  ex  parte 
judicis,  which  virtually  threw  out  the  action.  The  obligants 
having  no  plea  on  the  record  against  the  bill-stamps,  reclaimed 
on  the  merits.  The  Court  affirmed  the  Lord  Ordinary's 
views  in  regard  to  the  want  of  stamp,  but  remitted  to  him  to 
dispose  of  the  case  quoad  ultra.  His  Lordship,  and  there- 
after the  Court,  found  the  holder  of  the  bills  entitled  to  his 
expenses  in  the  Court  of  Session,  in  the  reduction  and  con- 
joined actions,  down  to  the  period  when  the  nullity  on  the 
Btamp-lawB  was  sustained  by  the  Court,  and  awarded  ex- 
penses to  the  obligants  in  the  bills  from  and  after  the  said 
period. —  Obiter,  The  obligants  in  the  bills  were  held  to  have 
been  aware  of  the  nullity  from  the  commencement  of  the  ac- 
tions, as  it  arose  from  an  additional  obligant  having  subscribed 
the  bills  three  years  after  they  were  issued,  so  that  the 
nullity  did  not  appear  ex  facie  of  the  documents,  p.  180. 

Stamp — Pars  Judids — Revepue^^The  expense 


of  stamping  a  minute  of  reference  and  award  thrown,  in  the 
first  place,  on  the  party  in  petitorio,  in  respect  he  founded  on 
them  in  the  process,  and  the  defender  was  willing  that,  so  far 
as  his  case  was  concerned,  it  should  be  decided  without  taking 
them  into  view  at  sXL^m^  Obiter,  The  question  of  ultimate 


liability  for  the  expense  would  seem  to  be  regulated  by  the 
£eu:t,  whether  one  or  both  of  the  parties  took  benefit  by  the 
writings,  p.  156. 

EXPENSES — Trust_Bona  Fides— Special  drcumstenoes  in 
which  trustees  acting  under  a  trust-settlement  were  only 
found  entitled  to  the  expense  of  bringing  an  action  of  multi- 
plepoinding  into  Court  in  regard  to  the  sum  due  to  the  bene- 
fidary,  while  they  were  found  not  entitled  to  deduct  from  the 
fund  in  medio  the  expenses  of  certain  proceedings  which  were 
held  to  have  been  unnecessarily  raised  and  insisted  in,  p.  536. 

Witness — Where  a  party  examines  a  witness 

on  a  proof  allowed  by  the  Lord  Ordinar^r,  and  fails  to  pay 
him  his  expenses  at  the  rime  of  examination — Held  that  the 
witness  is  entitled  to  the  whole  expenses  incurred  by  him  in 
making  good  his  daim,  p.*  578. 

See  Agent  and  Client.  Bill- Chamber.  Bill  of 


Exchange.     Compensation.     Entail.    Mandatory.     Process, 

Sale, 
EXTRACTS— See  Burgh. 
EXTRINSIC  AND  INTRINSIC— See  BiU  of  Exchange. 

Payment.  Proof, 


FACILITY— See  Process, 

FACTOR— See  Agent  and  Principal   Trust. 

FACTOR  LOCO  TUTORIS— -See  Aliment.  Minor. 

FALSEHOOD— See  Process. 

FEE— See  Thist. 

FETTERS— See  Entail. 

FEU-DUTIES— See  Commonty. 

FISHING— Salmon-Fishing-Statutes,  1424,  c.  12 ;  1427,  c 
6;  1469,  c.  38;  1477,  c.  73;  1488,  c.  16;  1489,  c.  15;  1563, 
c.  68;  1579,  c.  89;  1581,  c.  3;  1685,  c.  20 ;  1696,  c.  35 ; 
1698,  c.  3 ;  1705,  c.  12 — In  a  question  sent  to  a  jury,  whether 
certain  parties  had  wrongfully  fished  for  salmon  by  stake-nets 
in  places  prohibited  by  Statute,  ex  adverso  of  their  respective 
estates,  in  the  Cromarty  firth,  the  presiding  Judge,  in  stating 
the  law  to  the  jury,  ruled  that  stake  nets  placed  in  a  river,  or 
in  a  firth  or  estuary,  if  a  continuation  of  the  river  and  not 
an  arm  of  the  sea,  were  illegal ;  and  in  alluding  to  an  estu- 
ary, his  Lordship  held,  that  in  such  a  <|uestion,  among  other 
tests  to  which  he  also  alluded,  "  the  thing  to  be  looked  to  is 
the  fact  of  the  absence  or  of  the  prevalence  of  the  fresh  water, 
though  strongly  impregnated  with  salt :  now,  where  this  fresh 
water  prevails,  though  in  the  estuary,  these  structures  are  il- 
legal ;'  and  his  Lordship  left  it  for  the  jury  to  say,  whether, 
in  the  circumstances  proved  to  them,  the  space  on  which  the 
stake-nets  complained  of  were  placed,  was  within  the  estuary 
or  sea — Held,  after  a  hearing  in  presence  and  opinions  of  the 
-consulted  Judges,  that  the  charge  was  well  founded,  and  ac- 
cordingly a  bUl  of  exceptions  disallowed,  which  excepted  to 
the  charge  in  so  far  as  it  did  not  direct  the  jury  that  the  sta- 
tutory prohibitions  could  not  extend  lower  down  than  the 
point  where  the  fresh  water  of  the  river  joined  the  salt  water 
of  the  sea  at  low«ebb  tide,  p.  564. 

FOREIGN— See  Diligence.  Jurisdiction,  Parent  and  Child, 
Testament. 

FRAUD— See  Bankrupt.  Process. 

FRIENDLY  SOCIETY— See  Aliment. 

G 

GUARANTEE— See  Caution, 

H 

HARBOUR— See  Retention.  Statute  28th  Geo.  III.  e.  58. 

HEIR— See  Husband  and  Wife.  Process. 

HEIR  AND  EXECUTOR— Heritable  Debt— Burden— Re- 
lief—Where  lands  were  purchased  for  a  party  by  a  trustee, 
who  paid  the  price  out  of  his  own  funds — Circumstances  in 
which  held,  on  the  decease  of  the  party,  that  the  price  was  a 
burden  upon  the  heir  succeeding  to  the  lands,  without  relief 
against  the  executry,  p.  182. 

>  ■  See  Representation. 
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HERITABLE— See  Diligence,  Poinding  the  Ground,  Right 
in  Security, 

HERITABLE  BOND— See  Payment. 

HERITABLE  CONVEYANCE—See  Husband  and  Wife. 

HERITABLE  DEBT— See  Heir  and  Executor. 

HERITABLE  RIGHT— Trust—Adjudication— Title  to  Pur- 
sue — Where  a  trust  was  granted  to  a  party,  his  heirs  and  as- 
signees, for  the  purpose,  inter  alia,  of  pursuing  for  payment 
of  two  bills  of  exchange  held  by  the  trusters ;  and  the  trustee, 
with  their  knowledge  and  consent,  obtained  decree  of  adjudi- 
cation  upon  them.  In  an  action  for  taking  up  the  beneficial 
inteiest  under  the  trust,  at  the  instance  of  parties  in  right  to 
the  moveables  of  the  truster:) — Held  that  that  interest  was 
heritable,  and  that  the  title  libelled  was  insufficient  to  sup- 
port the  action,  p.  434. 

HOLOGRAPH  DEED— See  Process.   Writ. 

HOMOLOGATION— See  Iddster  and  Servant.  Interest. 

HUSBAND  AND  WIFE— Donatio— Revocation— Marriage- 
Contract,  Antenuptial — The  parties  to  an  antenuptial  con- 
tract intending  to  alter  the  provisions  of  that  deed,  indorsed, 
sometime  after  the  marriage,  on  the  back  of  it  a  doquet,  spe- 
cifying that  such  was  their  intention,  and  that  they  had  altered 
the  contract  by  a  certain  mutual  trust-settlement,  executed 
by  them  of  a  date  subsequent  to  the  contract — Held  that  the 
mutual  trust-settlement,  as  it  prejudiced  the  right  and  in- 
terest of  the  husband  under  the  marriage-contract,  was  re- 
ducible at  his  instance  after  the  wife's  death,  as  a  donatio 
inter  virum  et  uxorem,  p.  467. 

'  Marriage-Contract — Heir — Pro- 
visions to  Younger  Children — Competition-^us  Credit! — 
Trust-Deed — Circumstances  in  which  held,  1.  That  the  pro- 
Tisions  in  an  antenuptial  marriage-contract  in  favour  of  the 
younger  children  of  the  marriage,  were  so  conceived  as  to  vest 
in  them  a  jus  crediti,  and  so  were  preferable  to  onerous  cre- 
ditors of  the  father,  who  was  still  alive,  in  debts  contracted 
posterior  to  the  date  of  the  marriage-contract ;  and,  2.  That 
in  regard  to  the  heir  of  the  marriage,  he  had,  in  virtue  of  the 
contract  of  marriage,  and  certain  relative  deeds,  a  valid  right 
to  the  residue  of  the  estate,  after  payment  of  the  debts  pro- 
vided for  in  these  deeds,  to  the  exclusion  of  a  creditor  of  the 
father  adjudging  for  debt  contracted  posterior  to  the  dates 
of  the  several  deeds,  p.  352. 

Marriage-Contract — Donatio  In- 


ter Virum  et  Uxorem  —  Trust-Deed  —  Lesion  —  Where 
spouses  had  entered  into  an  antenuptial  contract  of  marriage, 
but  had  subsequently  executed  a  mutual  trust-settlement,  by 
which  the  provisions  in  favour  of  the  wife  were  greatly  in- 
ferior to,  and  more  disadvantageous  than  those  previously 
secured  by  contract — On  the  death  of  the  husband,  held  that 
the  trust-deed  was  donatio  inter  virum  et  uxorem,  and  revo- 
cable by  the  wife,  and  this,  though  additional  provisions  wtfre 
granted  by  the  trust-deed  to  the  children  of  the  marriage,  p. 
319. 

Marriage,  Promise  of,  followed  by 


Copula — Declarator  of  Marriage — Proof— Circumstances  in 
which  the  Court,  holding  that  certain  letters  established  a 
promise  of  marriage,  which  was  followed  by  a  copula,  found, 
in  an  action  of  declarator  of  marriage  pursued  by  the  woman, 
that  the  parties  were  married  persons,  p.  304. 

Obligation — Marriage-  Contract — 


Heritable  Conveyance — It  was  provided  in  an  antenuptial 
contract  of  marriage,  that,  on  the  death  of  the  survivor  of  the 
spouses,  the  free  estate,  both  heritable  and  moveable,  "  shdl 
divide  into  two  parts :"  one  to  belong  to  the  child  of  the  hus- 
band by  a  former  marriage,  and  the  other  to  the  then  wife 
and  her  heirs ;  but  the  deed  contained  no  special  disposition 
of  certain  heritable  subjects  belonging  to  the  husband.  On 
the  death  of  the  husband,  in  an  action  at  the  instance  of  the 
wife's  heirs  against  the  husband's  heir-at-law,  to  enforce  the 
obligation  in  the  contract — Held  that  the  deed  contained  a 
valid  obligation  by  the  husband  quoad  the  heritage  as  well  as 
the  personalty,  which  his  heir  was  bound  to  fulfil,  p.  234. 

See  Judicial  Factor,  Process, 


HYPOTHEC,  LANDLORD'S— See  Landlord  and  Tenant. 


HYPOTHEC,  WRITER'S— See  Agent  and  CUaU.  Bank^ 
rupt.  Right  in  Security. 


IMPOSTDUTY— See  Annuih/^Tax. 

INFEFTMENT— See  Judicial  Factor. 

INHIBITION— Diligence— Competency— Statutes  1581,  c 
119;  1597,  c.  268,  9;  1600,  e.  13— Register— Process— An 
inhibition  being  challenged  as  illegal,  in  respect  of  omission 
in  the  record  of  important  parts,  the  inhibiter  pleaded  the  in- 
veterate practice  of  recording  in  that  manner.  On  evidence 
as  to  the  practice  from  the  passing  of  the  Act  1581,  c  119, 
down  to  1814,  the  date  of  the  inhibition  under  challenge- 
Held  by  the  Court,  that  in  respect  of  the  existence  of  the  in- 
veterate practice  alleged,  there  was  do  fatal  objection  to  the 
form  in  which  the  documents  were  recorded,  p.  331. 

— — _RECAL  OF— Arrestment— Diligenoe— Ex- 
ecutor-Nominate —  Trust  — » Caution  —  Process  —  InhiUdon 
and  arrestments  at  the  instance  of  a  beneficiary  under  a  trust 
against  the  trustee  and  executor-nominate,  used  on  the  allega- 
tion that  the  trustee  intended  to  delay  indefinitely  the  division 
of  the  trust-funds,  recalled  as  nimious  and  incompetent,  and 
tantamount  to  an  attempt  to  make  a  trustee  and  executor- 
nominate  find  caution  for  his  intromissions,  p.  554. 

RECAL  OF— Diligence— Process— It  is  no 


ground  for  the  recal  of  an  inhibition,  without  caution,  that 
the  action  on  the  dependence  of  which  it  was  used  bas  been 
decided  against  the  inhibiter  by  the  Lord  Ordinary, — that 
judgment  having  been  submitted  to  review  by  a  r^laiming 
note ;  but  in  such  circumstances  the  Court  will  recal  on  re- 
stricted caution,  p.  415. 

Register  —  Minute-Book  —  Public  OiScer  — 


Reparation— Statutes  1672,  c.  16,  §  32;  1693,  c  14;  1696, 
c.  18 — In  the  registry  of  an  inhibition  against  tkrcw  parties, 
the  names  of  two  of  them  were  omitted  in  the  minute-book 
of  the  register.  In  an  action  of  reduction  ex  capite  inkibi- 
tionig,  and  against  the  keeper  of  the  register  for  consequences 
— Held,  1.  That  the  omission  created  a  nullity  with  reference 
to  the  parties  whose  names  were  omitted ;  and,  2.  That  the 
keeper  of  the  register  was  liable  in  the  consequences  of  the 
defective  registration,  p.  589. 

See  Right  in  Security. 


INJURY— See  Interdict.  Reparation. 

INSURANCE  ON  LIFE— Concealment— Misrepresentation 
— An  insurance  company  refused  to  pay  a  policy  of  life  in* 
suranoe,  on  the  ground  that  if  certain  material  facts  relative 
to  the  deceased's  health  had  been  divulged  to  them,  ihtr 
would  not  have  entered  into  the  transaction — Circuokstaoces 
in  which  a  jury  found  for  the  insurance  company  on  that 
ground,  p.  52. 

INSURANCE— See  iHinor.  Payment. 

INTERDICT— Suspension— Possession— Joint  Adventure— 
A  party,  after  bringing  an  action  of  count  and  reckoning 
against  two  alleged  partners  in  certain  joint  adTentores  rela- 
tive to  the  purchase  of  woods,  presented  a  bill  of  suspenson 
and  interdict  against  one  of  the  parties  receiving  the  price  of 
certain  timber  and  bark,  alleged  to  be  the  produce  of  woods 
purchased  for  the  joint  behoof  (which  however  was  denied) 
— The  Court  refused  the  bill,  no  prima  facie  evidence  of  the 
suspender's  averments  being  produced,  and  no  allegatioa 
being  made  that  the  respondent  was  vergens  ad  iuopiam, 
p.  577. 

Title — Injury — Interdict  against  building  a 
school  on  part  of  an  area  devoted  to  a  Gaelic  chapel  in  Green- 
ock>-^Question  of  title  and  alleged  injury  by  obstruction  of 
lights,  p.  254. 

See  Retention.    Servitude. 


INTERE ST— Compound  Interest — Accumulations — Fscrtner- 
ship — Homologation — Circumstances  in  which  the  retired 
partner  of  a  Calcutta,  mercantile  house  was  found  liable 
in  interest  on  money  deposited  in  the  house,  at  the  rate 
of  9  per  cent.,  with  annual  accumulations  till  the  date  of 
citation,  under  deduction  of  the  expense  of  remitting  the 
money  from  India,  and  1  per  cent,  for  oommiasion,  p.  441. 


INDEX. 
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INTEREST--See  Agwt  and  Client  EntaU,   Trust, 

INTERLOCUTOR— See  Process, 

IRRITANT  AND  PROHIBITORY  CLAUSES— See  En^ 

tail, 
ISSUE— See  Process, 


JOINT  ADVENTURE— Partnership-Accounting,  p.  94. 

' See  Interdict,    Title  to  Pursue, 

JOINT  OBLIGATION— See  Bankrupt,  Process. 

JUDICIAL  FACTOR— Sequestration— Husband  and  Wife 
— Infeftnient-^A  married  woman,  ex  facie  absolute  proprie- 
trix  of,  and  infefi  in  heritage,  presented  an  application  to  se- 
questrate the  rents,  and  have  them  put  under  the  manage- 
ment of  a  factor.  The  husband  claimed  the  rents  and  op- 
posed the  application,  on  the  allegation  that  it  was  with  his 
funds  the  purchase  of  the  heritage  had  been  made,  though 
the  title  had  been  taken  in  her  name,  and  he  stated  that  he 
had  brought  a  reduction  of  the  infeftment,  as  being  a  donatio 
inter  virum  et  uxorem^  and  averred  that  a  loss  of  interest 
would  accrue  in  the  management  under  a  judicial  factor — 
The  Court  sustained  the  application,  as  being  for  the  benefit 
of  all  parties,  till  mutual  claims  should  be  settled,  but  parti- 
cularly on  the  ground  that  the  petitioner  produced  an  infeft- 
raent  in  her  favour  in  the  lands  still  unreduced,  p.  84. 

— See  ARnor. 

JURISDICTION— Admiral  (of  Leith)— Process— A  sum- 
mons was  raised  in  an  Inferior  Admiralty  Court,  the  Bailies 
of  Leith,  on  inducia:  of  four  days ;  and  the  citation  was  di« 
rected  against  a  party  who  had  no  domicile  in  Scotland,  and 
resided  abroad,  and  against  another,  who,  it  was  alleged, 
lived  within  the  burgh  of  Canongate :  and  it  was  denied  that 
the  Bailies  of  Leith  had  power  to  act  as  Admirals — Question 
raised  as  to  the  competency  of  the  inducia,  and  the  right 
claimed  by  the  Bailies  of  Leith  to  act  as  Admirals,  and  the 
extent  of  their  jurisdiction,  p.  95. 

Civil  and  Ecclesiastical — Church — Patro- 
nage— Process —  Relevancy —  Summons —  Veto  Act —  Sta- 
tutes, 1567,  c.  6  and  7;  1578,  c.  61 ;  1581.  c.  99;  1584,  c. 
129,  131,  132;  1592,  c.  116,  117;  1690,  c.  1,  Rescinding 
1669;  1690,  c.  5,  23;  10  Anne,  c.  12,  1711;  Act  of  As- 
sembly, 1834 ;  5  Geo.  I.  c.  29,  §  8,  9— The  General  As- 
sembly of  the  Church  of  Scotland  passed  an  interim  act,  de- 
claring that  it  was  a  fundamental  principle  of  the  Church, 
that  no  pastor  should  be  intruded  on  any  congregation  con- 
trary to  the  will  of  the  people.  Subsequent  to  that  interim 
act,  a  presentee  to  a  vacant  charge,  after  preaching  before  the 
congregation,  obtained  a  call  signed  by  three  persons,  but 
the  Presbytery,  in  conformity  to  the  principle  embodied  in 
the  act,  and  relative  regulation^  thereto  appended,  without 
taking  the  presentee  on  trial,  rejected  him,  in  respect  that  a 
majority  of  the  male  heads  of  families  in  communion  with 
the  church  of  the  vacant  parish,  had,  without  assigning  spe- 
cial reasons,  personally  delivered,  in  presence  of  the  Presby- 
tery, their  dissent  or  disapproval  of  the  presentee.  In  an  ac- 
tion brought  at  the  instance  of  the  patron  and  presentee,  to 
have  it  found  that  the  Presbytery  had  illegally  rejected  the 
presentee,  and  that  they  were  bound  to  take  him  on  trial, 
and  to  admit  him  if  found  qualified — Held  (by  a  majority  of 
the  whole  Judges,  after  a  hearing  in  presence),  1.  That  the 
matter  at  issue  was  within  tke  jurisdiction  of  the  Court  of 
Session :  2.  That  the  patron  had  validly  presented,  and 
therefore  the  action  was  competent,  as  directed  against  the 
Presbytery,  in  respect  that  the  Presbytery  is  bound  and  as- 
tricted  to  take  on  trial  a  qualified  person  presented  by  the 
patron :  3.  That  the  Presbytery,  by  refusing  to  take  trial  of 
the  presentee's  qualifications,  and  rejecting  him  on  the  sole 
ground  that  a  majority  of  the  male  heads  of  families  in  com- 
munion with  the  church  dissented,  had  acted  illegally,  in  vio- 
lation of  their  duty,  to  the  hurt  and  prejudice  of  the  pursuers, 
and  contrary  to  the  provisions  of  certain  Statutes,  more  par- 
ticularly contrary  to  those  of  10  Anne  c.  12 — The  Court  de- 
cernod  and  declared  accordingly,  p.  374. 

. Foreign  —  Process —  Transference  —  Ar- 


restment Jurisdictionis  Fundands  Causa — ^Reduction — Where 
an  action  was  brought  against  a  foreigner,  the  jurisdiction  of 
the  Court  being  founded  on  an  arrestment  jurisdictionis  fun- 
danda  causa,  and  the  defender  died  after  the  summons  was 
executed,  but  before  it  was  called  in  Court — Held  that  the 
action  was  capable  of  being  transferred  against  the  defen- 
der's representatives ;  but  where  the  representative  was  not 
within  the  jurisdiction  of  the  Court,  and  had  not  confirmed 
the  subject  previously  arrested,  and  no  new  arrestment  ju- 
risdictionis  Jundanda  causa  was  used  after  the  defender's 
death,  the  decree  of  transference  reduced :  the  process  not 
being  capable  of  being  transferred  from  want  of  jurisdiction, 
p.  343. 

JURISDICTION— Process— Criminal— Re  view— Police — A 
party  having  been  sentenced  to  pay  a  fine  by  the  acting  Judge 
in  the  Police  Court  of  the  city  of  Edinburgh,  on  a  complaint 
presented  by  the  Superintendent  of  Police,  as  procurator- 
fiscal,  for  breaking  up  the  causeway,  and  leaving  it  in  a  dan- 
gerous state,  whereby  a  horse  was  injured,  and  a  coach 
broken,  the  complaint  concluding,  that  the  party  **  ought  to 
be  punished ;"  and  the  party  having  pleaded  "  not  guilty"  to 
the  complaint ;  and  on  a  proof,  having  been  fined  and  im- 
prisoned until  payment :  An  action  of  reduction,  repetition, 
&c.,  setting  forth  these  statements,  having  been  brought — 
Held  that  the  proceedings  constituted,  in  form  and  substance, 
a  criminal  process,  which  was  only  reviewable  in  the  High 
Court  of  Justiciary,  and  the  action  of  reduction  dismissed  ac- 
cordingly, p.  310. 

Title  to  Pursue — Mid- Superiority — Pro- 
cess—A party  who  had  an  English  domicile,  but  was  pos- 
sessed of  a  mid-superiority  in  Scotland,  said  to  be  of  little 
value,  and  besides  defeasible,  and  who  had  incurred  a  pas- 
sive representation  in  this  country,  was  called  as  a  defender 
in  an  action  in  relation  to  the  ancestor's  property,  on  a  per- 
sonal citation  given  before  a  forty  days'  residence  in  Scot- 
land had  been  completed — Held  that  the  party  was  subject 
to  the  jurisdiction  of  the  Scotch  Courts,  p.  521. 

See  Cessio,    Diligence,  Process,    ReprC" 


sentation.  Servitude.  Statute, 
JURY  TRIAL— See  Expenses.  Process, 
JUS  CREDITI- See  Husband  and  Wife. 

K 

KINDLY  TENANTS— See  Teinds, 

KIRKOSWALD,  Augmentation  to  the  Minister  of,  p.  220. 


LANDLORD  AND  TENANT— Hypothec— Nursery  Plants 
— Question  raised.  Whether,  under  a  lease  of  nursery  ground, 
shrubs,  plants,  stools  from  which  shoots  are  reared,  bulbous 
roots,  &c.,  are  subject  to  the  landlord's  hypothec,  p.  153. 

. ■  Lease — Common — A  ten- 
ant had  by  his  lease  right  to  pasture  on  a  commonty  along 
with  others,  and  the  relative  rights  of  the  parties  were  mea- 
sured by  use  and  wont.  The  tenant  complained  that  he  was 
prevented  from  using  the  privilege,  in  consequence  of  others 
sending  more  than  their  proper  number  of  cattle  to  pasture, 
and,  under  the  clause  of  his  lease  binding  the  landlord  in  im- 
plement, brought  an  action  against  him,  concluding  for  in- 
demnification— Held  that  it  was  incumbent  on  the  tenant 
to  protect  himself  in  possession,  p.  249. 

Lease — Singular   Successor 


— Personal  Obligation — A  landlord  let  to  a  tenant  a  possession 
"  at  a  yearly  rent  of  £12,  out  of  which  he  is  to  be  allowed 
£5  per  year  for  acting  as  ground-officer" — Held  that  the  al- 
lowance for  acting  as  ground-officer  was  a  personal  stipula- 
tion by  the  landlord,  and  not  binding  on  a  singular  successor 
on  a  sale  of  the  lands,  p.  510. 

See  Agent  and  Principal, 


Expenses,  Reparation.  Right  in  Security,    Teinds, 
LAPSING— See  Testament. 
LEASE— See  Landlord  and  Tenant, 
LEGACY — See  Bankrupt.  Process.    Testament, 
LEGITIMATION— See  Parent  and  Child, 


xu 
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LlABlhlTY-^Qee  Agent  and  Client,  Mandatory.  Reparation, 
Statute,   That. 

LIBERATION— See  Cenio. 

LIEN_See  Agent  and  Client.   TVtu^ 

LIFERENT  AND  FEE— See  Testament. 

LIS  PENDENS— See  Diligence.  Process. 

LOAN — ^Proof— Circumstances  in  which  a  series  of  letters  be- 
tween an  alleged  creditor  and  debtor,  in  reference  to  a  loan 
of  money,  and  several  relative  entries  in  a  cash  memorandum 
book  of  the  dleged  debtor,  held,  on  his  death,  and  at  the  dis- 
tance of  upwards  of  twenty  years,  to  afford  evidence  of  the 
constitution  of  a  debt  against  him,  and  so  to  be  good  against 
his  representatives,  p.  321. 

LOCALITY- See  Res  Judicata. 

LOCH— See  Property. 

M 

MALVERSATION— See  Title  to  Pursue. 
MANDATE— Agent  and  Client — Obligation— An  action  was 
brought  against  A.,  as  liable  for  a  debt  of  his  grandfather. 

A.  transmitted  the  service  copy  of  the  summons  to  B.  who 
had  become  bound  toreUeve  A.  of  all  his  grandfather's  debts. 

B.  put  the  copy  summons  into  the  hands  of  an  Edinburgh 
agent,  who  knew  that  B.  had  the  substantial  interest  in  the 
suit,  and  not  A.  The  agent  entered  appearance  in  A.'s 
name  and  defended,  but  no  communication  ever  passed  on 
the  subject  between  A.  and  the  agent — Held,  in  these  cir- 
cumatanees,  that  the  transmission  by  B.  to  the  agent,  of  the 
copy  summons  served  against  A.,  was  not  a  sufficient  man- 
date to  subject  A.  for  the  expenses  incurred  by  the  agent  in 
the  suit,  p.  220. 

Evidence — Proof,  p.  258. 

Obligation — Contract — Revocation —  Powers — 

A  party  granted  to  another  a  letter,  authorising  him  to  take 
all  steps  necessary  to  enforce  the  rights  of  the  granter,  and 
agreeing  to  give  the  grantee's  children  15  per  cent,  of  all  the 
money,  effects,  &c.,  that  might  be  recovered  by  the  grantee : 
he,  the  granter,  becoming  bound  to  enter  into  a  more  regu- 
lar deed  of  agreement  by  a  man  of  business  to  effect  that  ob- 
ject— Circumstances  in  which  held,  that  this  writing  was  of 
the  nature  of  a  letter  or  mandate,  revocable  at  pleasure,  but 
subject  to  any  claim  of  disbursement  which  the  mandatory 
might  be  able  to  instruct  he  had  expended  in  virtue  thereof, 
p.  143. 

See  Title  to  Pursue. 


MANDATORY— Liability— Expenses— A  foreigner  brought 
an  action  in  this  Court,  and  sisted  a  mandatory.  Before  the 
record  was  closed,  and  before  any  decerniture  for  expenses 
was  obtained  against  the  pursuer,  he  died.  His  representa- 
tives having  fiiiled  to  appear,  question  raised.  Whether  the 
mandatory  was  liable  to  the  defender  in  expenses?  p.  141. 

MARRIAGE— See  Husband  and  Wife.  Parent  and  Child. 

MARRIAGE-CONTRACT- See  Husband  and  Wife. 

MASTER  AND  SERVANT  — Apprentice  — Partnership, 
Dissolution  of — Homologation — Held  by  Lord  Jeffrey,  Or- 
dinary,  that  an  apprentice  bound  to  a  company,  or  to  the 
partners  of  a  company,  by  continuance  with  one  partner,  who 
carried  on  the  business  after  dissolution  of  the  company  by 
voluntary  agreement,  acquiesced  in  by  the  apprentice,  must 
be  held  to  homologate  the  voluntary  arrangement  of  the  part- 
ners, and  becomes  bound  to  implement  his  indenture  to  the 
partner  with  whom  he  has  remained,  p.  90. 

■  < See  Bill  of  Exchange.     Ex" 

penses.  Reparation. 

MEDITATIONE  FUGJE  WARRANT— See  Reparation. 

MERK  PER  TON— See  ReUntion. 

MESSENGER— See  Process. 

MID-IMPEDIMENT— See  Superior  and  Vassal. 

MINISTERS'  WIDOWS'  FUND— See  Church. 

MINOR— Factor  Loco  Tutorls— Act  of  Sederunt,  1730— 
Process — Commission — A  lady  was  appointed  &ctrix  loco 
tutoris  to  her  children,  with  cautioners  in  common  form.  She 
fiiiled  to  lodge  tutorial  and  curatorial  inventories,  and  duly 
to  give  in  her  factorial  accounts.     The  accounts,  when  pro- 


duced, were  irr^ularly  lodged,  several  at  a  time,  vith 
the  clerks  of  court,  and  the  irregularities  extended  orer  i 
period  of  seven  years.  She  contracted  a  second  mtm^ 
An  application  was  presented,  praying  for  reed  of  the  ht- 
tory,  on  the  ground  that  it  had  lapsed  oo  ber  second  corfr. 
ture,  and  also  of  her  having  contravened  the  Act  of  S«de> 
runt,  1730,  and  praying  that  she  should  forfeit  all  daimfcr 
commission.  The  cautioners  being  solvent,  and  all  loss  tk 
the  estate  had  been  subjected  to  having  been  paid  by  the  on- 
tJoners,  the  Court,  in  the  circumstances,  and  proceeding  oa 
the  case  of  Condie,  in  1834,  held,  1.  That  tbey  bad  adt^r^. 
tion  in  applying  the  sanctions  of  the  Act  of  Sederunt,  1730, 
and  accordingly,  only  forfeited  to  the  factrix  a  half  of  dsa 
commission  for  every  year  she  had  fiailed  to  lodge  aceoants: 
2.  That  the  second  coverture  did  not  operate  a  voidaace  of 
the  factory  :  3.  That  the  factrix,  in  the  drcamstances,  w 
only  liable  in  four  per  cent,  interest  for  a  sum  of  money  be- 
longing to  the  children  she  had  invested  in  heritable  pro> 
party,  taking  the  titles  to  herself,  though  the  Ccmrt,  is  a  r^ 
lative  branch  of  the  case,  had  found  that  she  must  be  viewed 
as  having  speculated  for  herself,  and  not  for  beboof  of  tk 
children,  and  in  consequence  she  was  held  bound  to  accoos! 
for  the  price ;  and,  4.  That  in  regard  to  the  ftinds  she  vs* 
found  to  have  so  speculated  with,  she  was,  in  the  dress- 
stances,  only  liable  in  four  per  cent,  interest  for  tbe  tiine  tU 
money  was  so  invested,  p.  171. 
MINOR — Factor  Loco  Tutoris — Process— Special  circaiE- 
stances  in  which  a  party  was  appointed  factor  loco  M?rJ 
during  vacation ;  and  the  appointment  thereafter  coofirmed 
by  the  Court,  p.  433. 

Pupil — Factor  Loco  Tutoris — Judicial  Factor- 
Bankrupt— Process — A.  S.,  1730 — A  party  waa  appoictcd 
factor  loco  tutoris  to  a  pupil,  and  also  judicial  ^or  on  a 
e/itate  in  which  the  pupil  was  bcneficiaUy  interested,  aod  k 
and  his  cautioners  became  bankrupt,  and  were  se<)uestra!<^ 
— The  Court  removed  the  party  from  these  several  of&ce$,  p 
179. 

Pupil— Tutor  and  Curator— Powers—Nobile  Oifi. 

cium — Insurance — Annuity — Circumstances  in  whicii  tii 
Court  authorised  the  tutors  and  curators  of  a  pupil  in  dtiti* 
tute  circumstances,  but  next  heir  of  an  entailed  estate  dt 
£4000  a-year,  possessed  by  a  person  fifky-five  yean  oi  »fc, 
to  purchase  an  annuity  of  £200  Sterling  for  (be  mainteinsce 
and  education  of  the  pupil  during  pupillarity,  and  to  gnot 
bond,  binding  their  ward  to  pay  to  the  insurance  compisy 
contracting  for  the  annuity,  on  the  succession  opening,  th: 
sum  of  £4069.  8.  10.,  or  an  equivalent  reveraiooary  aaniiitf 
of  £296,  to  commence  on  the  succession  opening,  and  to  coe- 
tinue  during  the  pupil's  lifetime.  2.  Power  was  forthft 
given  to  raise,  by  way  of  immediate  advance,  tbe  saa  « 
£500,  to  defray  debts  already  contracted  on  bebalf  of  tkc 
pupil,  and  the  expense  of  carrying  through  tbe  transartioe, 
and  of  presenting  the  application,  and  to  grant  bond  ia  ^ 
manner,  binding  their  ward,  on  his  succession,  to  pay  for  tk' 
same  the  equivalent  capital  of  £1292,  or  an  ^"'^^*^"; 
versionary  annuity  of  £94.  2s.  to  commence  on  bw  wccadiag 
to  the  entailed  estates,  and  to  continue  for  life,  and  to  pvi^ 
security  for  these  capital  sums  or  annuities  in  faroor  of  ^ 
company  so  contracting,  over  the  entailed  estates,  and  tk 
rents  thereof,  to  become  payable  from  and  after  tbe  pafu* 
succession,  p.  150. 

Statute  1672,  c.  2— Next  of  Kin— Citatioo-I^ 

cess — Dispensation  granted  by  the  Court  from  citiagtS* 
nearest  of  kin  on  the  mother's  side  to  concur  in  mt^H  ^ 
tutorial  and  curatorial  inventories,  in  respect  they  were  ^ 
natives  of  Scotland,  and  resided  in  India.  Tbe  petition J^ 
presented  by  the  minor  and  the  next  of  kin  on  tbe  fnwf ' 
side,  p.  241. 

See  Process. 


MISREPRESENTATION— See  Insurance. 
MOBBING  AND  RIOTING- See  Statute  3  Geo.  />  * 

33,  §  10. 
MORA — See  Bankrupt.  Reparation. 
MORTIS  CAUSA  DEED— See  EntaiL 
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MULTIPLEPOINDING— Competency— Process— Prelimi- 
nary Objections — Held  no  objection  to  the  competency  of  a 
process  of  multiplepoinding,  that  the  nominal  raiser  avers, 
when  it  is  brought,  that  he  has  no  funds  in  his  hands :  this 
only  raising  a  question  when  a  condescendence  of  the  fund 
in  medio  comes  to  be  lodged,  p.  519. 

See  Process. 

N 

NAVIGATION  ACTS,  4  Geo.  IV.  c.  41.  §  43 ;  6  Geo.  IV. 

c.  110,  §  45— See  Process. 
NEW  TRIAL— See  Process. 
NEXT  OF  KIN— See  Mnor. 
NOBILE  OFFICIUM— See  Minor.   Tntst. 
NON  ENTRY— See  Superior  and  Vassal. 
NULLITY— See  Bill  of  Exchange. 
NUISANCE— See  Process. 

o 

OATH— See  Process. 

OATH  DE  CALUMNIA— See  Process. 

OATH  OF  REFERENCE— See  Bill  of  Exchange.   Proof 

OATH  IN  SUPPLEMENT— See  Parent  and  Child. 

OBLIGATION— Contract— Trust— Adjudication— Competi- 
tion— Certain  creditors,  in  consideration  of  a  trust  for  behoof 
of  creditors,  and  of  a  relative  personal  bond  for  £30,000, 
granted  by  their  debtor  to  the  trustees,  on  which  inhibition 
was  used  for  the  purpose  of  securing  the  debtor's  estate 
against  the  contraction  of  future  debts,  and  the  diligence  of 
non-acceding  creditors,  having  agreed  to  waive  their  indivi- 
dual rights  to  use  diligence  during  three  years — Held  that 
the  trustees  could  not,  afVer  the  expiry  of  that  period,  ad- 
judge upon  the  personal  bond  the  debtor's  estate,  to  the  pre- 
judice of  the  individual  rights  of  these  acceding  creditors,  p. 
294. 

. See  Agent  and  Client.  Aliment.  Hus- 
band and  Wife.  Mandate.  Process.  Statute.  Testament. 
Writ. 

ONEROSITY— See  Bill  of  Exchange. 

ONUS  PROBANDI— See  Process. 


PACTUM  ILLICITUM— See  Bankrupt. 

PARENT  AND  CHILD— Bastard— Aliment— Semiplena  — 
Oath  in  Supplement — Personal  Exception — Process — In  an 
action  for  aliment  of  a  bastard  child,  where  the  Court  held 
the  evidence  to  amount  to  semiplena  probatio — Held  no  bar 
to  the  woman  giving  her  oath  in  supplement,  that  she  had 
several  times  judicially  charged  another  party  than  the  de- 
fender, befure  kirk-sessions,  with  being  the  father  of  the 
child,  p.  206. 

Bastard — Paternity —  Proof — Ali- 
ment— Semiplena  Probatio — A  woman  was  allowed  to  give 
ber  oath  in  supplement  in  an  action  for  the  aliment  of  a  bas- 
tard, where  a  semiplena  had  been  found  by  the  Court :  the 
oath  in  supplement  directly  negatived  the  previous  semiplena 
probatio,  and  was  inconsistent  with  the  averments  on  record 
— -The  Court,  on  a  review  of  the  oath  in  supplement,  whole 
evidence,  and  circumstances  and  averments  on  record,  sus- 
tained the  defences,  and  assoilzied  the  defender,  p.  486. 

Bastard —  Paternity — Proof — Ali- 


ment—  Semiplena  Probatio — Process — The  Court  having 
found  that  there  was  semiplena  probatio  on  a  proof,  in  an  ac- 
tion brought  by  a  woman  for  the  aliment  of  a  bastard  child, 
but  that  the  oath  given  in  supplement  was  directly  at  variance 
with  the  semiplena,  and  contradicted  the  averments  on  the 
record  as  to  the  periods  of  connexion,  &c, — assoilzied  the 
defender  in  the  circumstances,  p.  483. 

-Bastard — Paternity  —  Aliment  — 


proof — Semiplena — Process — Competency — The  Court  hav- 
ing found  that  there  was  semiplena  probatio  in  an  action  for  the 
aliment  of  a  bastard  child:  on  a  remit  to  take  the  oath,  the 
general  r|ueBtion  was  put  to  the  mother,  who  answered  affir- 
iimcivc\  when  the  other  party  proceeded  to  put  relative  spe- 

SCOTTISH  JURIST. 


cial  interrogatories — Objected,  that  this  was  incompetent  afler 
the  general  question  had  been  put  and  answered — The  Court 
repelled  the  objection,  p.  301. 

PARENT  AND  CHILD— Domicile  — Marriage  — Legitima- 
tion per  Subsequens  Matrimonium — Foreign — Held  that  a 
marriage  solemnized  in  England  between  a  Scotsman  and  an 
English  lady,  who,  after  marriage,  lived  together  in  Scotland 
until  the  wife's  death,  could  not  render  legitimate  the  issue 
born  to  them  in  England  previous  to  the  marriage:  the 
ground  of  decision  being,  that  though  the  father  possessed 
extensive  real  estates  in  Scotland,  there  were  facts  and  cir- 
cumstances sufTicient  to  show  that  he  had  lost  his  Scotch 
domicile  and  acquired  an  English  one  at  the  periods  of  the 
birth  of  the  child  and  the  celebration  of  the  marriage,  p.  58. 

Legitimation — Marriage — Bastard 

— Domicile — A  Scotchman,  a  military  officer,  heir  of  entail 
to  Scotch  estates,  contracted  an  intimacy  with  a  Scotchwoman 
in  Scotland.  He  went  into  England  with  his  regiment  on 
duty,  accompanied  by  the  lady,  who,  while  the  parties  were 
unmarried,  gave  birth  there  to  several  children :  the  eldest 
being  born  within  a  year  of  the  connexion.  After  the  births 
of  these  children,  and  on  the  lapse  of  several  years,  they  exe- 
cuted together  in  England  a  marriage-contract  in  the  Scotch 
form,  by  which  they  accepted  of  one  another  for  lawful 
spouses,  and  thereafter  they  returned  to  Scotland  and  lived 
there  as  man  and  wife — Circumstances  in  which,  the  legal 
domicile  of  the  parties  during  their  sojourn  in  England  being 
found  to  be  Scotch,  held  that  the  issue  became  legitimate 
per  subsequens  matrimonium,  to  the  effect  of  conferring  on 
them  right  to  succeed  to  entailed  property  in  Scotland,  as 
lawful  heirs-substitute  under  the  tailzie,  p.  75. 

See  Aliment.   Testament. 


PARISH— See  Poor. 

PAROLE— See  Proof. 

PARTNERSHIP— Joint  Agency— Presumption  as  to  Division 
of  Profits —  Obiter,  that  in  a  case  of  joint  agency,  where  no 
rule  has  been  laid  down  as  to  the  division  of  profits,  the  pre- 
sumption, in  point  of  fact,  is,  that  the  parties  are  to  share 
equally  in  that  event,  but  that  this  presumption  may  be 
redargued  by  contrary  facts  and  circumstances,  p.  471. 

Process — Relevancy — Bill  of  Exchange — 

In  an  action  against  a  party  for  payment  of  bills,  the  libel 
setting  forth  that  the  defender  and  his  deceased  brother  had 
carried  on  business  together  as  cattle-dealers,  but  without 
assuming  any  company  firm ;  and  the  record  containing  an 
averment  that  the  bills  were  granted  by  the  deceased  brother 
in  his  individual  name,  for  the  purposes  of  the  copartnery, 
and  that  the  proceeds  were  applied  for  its  behoof — Held  rele- 
vant, in  support  of  the  action,  to  allege  and  prove  that  it 

.  had  been  the  practice  for  many  years  to  sign  company  obliga- 
tions by  the  individual  name  of  the  brother,  and  that  the  bills 
in  question  were  so  signed  and  accepted  for  debt^  due  by  the 
company,  p.  127. 

Set  Off  —  Compensation  —  Retention — 


Bankrupt — Trustee,  p.  460. 

See  Interest.  Master  and  Servant.  Pro^ 


cess.    Title  to  Pursue.   Trust. 

PASSIVE  TITLES— See  Representation. 

PATENT— See  Process. 

PATERNITY— See  Parent  and  Child. 

PATRONAGE— See  Jurisdiction. 

PAUPER— See  Process. 

PAYMENT— Discharge— Public  Officer— Partnership  —  In- 
surance Company — Process — Advocation — 1.  Circumstances 
in  which  a  p.irty,  in  whose  name,  as  an  officer  of  an  insurance 
company,  an  heritable  security  had  been  taken,  >vas  ordained, 
after  he  bad  sold  out  of  the  company,  to  concur  in  a  discharge 
of  the  security.  2.  Question  raised.  Whether  an  advocation 
brings  up  the  whole  cause,  without  a  counter  advocation  ?  p. 
88 

'. INDEFINITE— Bill  of  Exchange— Presump- 
tion— The  holder  of  a  bill  of  exchange,  when  dishonoured, 
received  from  A.,  the  accepter,  in  part  payment  of  a  previous 
bill,  another  one  of  a  less  amount,  accepted  by  A.,  and  drawn 
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*  by  his  brother  B.     The  second  bill  being  dishonoured,  the 

'  holder  used  an  arrestment  to  attach  certain  funds  due  to  B., 
and  thereafter  a  payment  was  made  to  account  by  the  ar- 
restee— Opinion  of  the  Court,  that  the  holder  was  entitled  to 
impute  the  payment  made  to  account,  to  the  first  bill,  as  being 
least  secured,  in  respect  there  was  no  evidence  of  any  agree- 
ment, as  wa?  alleged,  that  the  sum  to  be  recovered  under  the 
airestment  was  to  be  imputed  in  such  a  way  as  to  free  B., 
p.  517. 

PAYMENT— Presumption— Agent  and  Client— .Extrinsic  and 
Intrinsic — Heritable  Bond — An  action  of  count  and  reckon- 
ing having  been  met  in  defence  by  a  charge  for  payment  of 
an  heritable  bond  for  £70,  on  which  no  demand  for  principal 
or  interest  had  been  made  for  twenty-nine  years  before,  at 
which  time  the  property  over  which  the  security  extend- 
ed had  been  sold,  with  consent  of  the  heritable  creditor, 
who  was  also  the  debtor's  agent — The  charge  suspended, 
with  expenses,  p.  78. 

Proof — Taciturnity — Presumption — Certain  let- 
ters between  an  alleged  creditor  and  his  debtor,  joined  to 
excerpts  taken  from  the  private  cash-book  of  the  alleged 
debtor,  being  held  to  afford  evidence  of  the  constitution  of 
the  debt :  and  a  claim  for  payment  being  made  against  the 
debtor's  representatives  at  the  distance  of  upwards  of  twenty 
years — Held,  that  as  there  was  no  proof  or  sufficient  pre- 
sumption of  payment,  the  claim  was  not  prejudiced  by  the 
mere  lapse  of  time,  which  was  held  to  be  sufficiently  ac- 
counted for  by  the  circumstances  of  the  case,  and  by  the 
fact  that  the  creditor  was  unacquainted  with  business,  p. 
321. 

See  Bill  of  Exchange,  Diligence,   Testament. 


PAYMENT.  INDEFINITE— See  Agent  and  Client.  BiU  of 
Exchange.  Right  in  Security. 

PERSONAL  EXCEPTION— See  Agent  and  Client.  Bank- 
rupt. Caution.  Diligence.  Parent  and  Child,  Process. 
Banking  and  Sale.  Res  Judicata.  Right  in  Security.  Sta- 
tute.   Teinds.    Testament. 

PLEDGE— See  Assignation. 

POINDING  THE  GROUND—  Heritable— Trust— Title  to 
Sue — A  lady,  entitled  to  a  jointure  out  of  certain  lands,  had 
her  infeftments  in  the  lands  challenged  in  an  action  of  reduc- 
tion of  the  titles  by  the  proprietor  in  possession.  While  this 
question  was  subjudice,  the  proprietor  executed  a  trust,  the 
first  purpose  of  which  was  to  pay  the  annuity.  Shortly  be- 
fore a  decision  was  obtained  sustaining  the  titles,  and  conse- 
quently the  real  right  of  the  lady,  she  had  pursued  a  poinding 
of  the  ground  for  payment  of  her  annuity,  and  insisted  in  it 
subsequent  to  the  decision  sustaining  the  titles— Held,  that  as 
she  had  a  title  by  infef^ment  in  the  lands,  she  was  entitled 
to  pursue  the  poinding  of  the  ground,  though  the  trust-deed- 
still  subsisted,  and  she  was  in  possession  of  the  lands  through 
the  trustee,  p.  486. 

See  Caution.  Diligence. 

POLICE— See  Jurisdiction. 

POOR— Assessment— Heritors— Statutes  1579,  c.  68,  74; 
1663,  c.  16— Prochimations  1692,  1693— Where  in  a  parish 
(of  Kilmarnock,)  consisting  of  both  burgh  and  landward  dis- 
tricts, the  combined  population  amounted  to  twenty  thousand, 
— the  burgh  district  containing  alone  about  eighteen  thousand, 
with  only  the  merest  fraction  of  valued  rent  attached  to  it, — 
the  heritors'  half  of  poors'  assessment  had  been  stented  on  the 
valued  rent — Held,  in  the  circumstances,  that  in  levying  for 
poors'  money,  the  heritors'  half  of  the  assessment  ought  to  have 
been  stented,  not  in  reference  to  valued  rent,  but  on  the  real 
rent,  regard  always  being  had  to  a  suitable  deduction  on  the 
rent  of  house  property,  and  that  this  rule  should  be  adopted 
in  future  in  the  particular  parish — Opinion  expressed,  that  in 
levying  on  house  property,  allowance  ought  to  be  made  in  the 
assessment  for  insurance,  repairs,  decay,  and  rebuilding  of  the 
subjects,  p.  461. 

■ Parish  —  Residence  —  Industrial  —  Relief —  Circum- 
stances in  which  it  was  found,  that  a  pauper  had  acquired  a 
legal  settlement  in  a  parish  by  an  industrial  residence  for  five 
or  six  years,  though  her  mind  was  more  or  less  disordered 


during  the  whole  time,  which  rendered  her  at  intervals  un- 
able to  work,  and  her  yearly  earnings  inadequate  to  her 
maintenance  for  any  one  year,  p.  164. 

POOR  RATES— See  Process. 

POORS'  ROLL — Circumstances  in  which  a  party  was  found 
entitled  to  the  benefit  of  the  poors'  roll,  who  had  about  <£40  a- 
year,  derived  from  the  profits  of  house  painting  and  selling 
tobacco,  the  amount  of  income  much  depending  on  the  appli- 
cant's state  of  health,  which  was  precarious,  p.  489. 

— Process — Circumstances  in  which  a  party, 

called  as  a  defender  in  an  action  of  damages,  who  was  in  th« 
receipt  of  wages  amounting  to  £96  per  annum,  was  found  en- 
titled to  the  benefit  of  the  poors'  roll,  p.  326. 
See  Process. 


POWERS— See  Burgh.  Mandate.  Minor.  Public  Officer. 
Statute. 

PREFERENCE— See  Diligence. 

PRELIMINARY— See  MultipUpoin^g.  Process. 

PREMONITION— See  Diligence. 

PRESCRIPTION,  TRIENNIAL— Incapadty—Non  Valens 
Agere — Circumstances  in  which  triennial  prescription  sustained 
against  a  claim  for  board  and  lodging  of  a  party,  who  had  be- 
come paralytic  previous  to  the  lapse  of  the  three  years,  aod 
had  continued  under  that  incapacity  till  the  period  of  his  death, 
p.  437. 

PRESCRIPTION— See  BiU  of  Exchange.  Church.  Ex- 
penses.  Ranking  and  Sale.   Testament. 

PRESUMPTION— See  Payment. 

PROBABLE  CAUSE— See  Reparation. 

PROCESS— ACT  OF  SEDERUNT,  llth  July  182S— Sta- 
tute 6  Geo.  IV.  c.  24,  §  2 — Summons — Two  persons  were 
joint  obligants  in  a  promissory-note  for  £15,  payable  by  two 
instalments  of  £7.  lOs.  The  payee  in  the  note  raised  « 
summons  for  payment  against  the  obligants,  before  the  Sheriff 
sitting  in  the  Small-Debt  Court,  under  the  Statute  6  Gto. 
IV.  c.  24,  stating,  that  they  were  "  owing  the  complainer  the 
sum  of  £7.  lOs.  Sterling,  conform  to  their  promissory-note, 
produced  herewith" — Held  in  a  reduction,  that  this  ¥ras  a 
sufficiently  distinct  libelling  of  the  ground  of  debt,  without 
stating  that  it  was  an  instalment  of  the  note,  p.  513. 

ADVOCATION— Question  raised,  Whetheran 

advocation  brings  up  the  whole  cause  from  the  Inferior  C^rart, 
without  a  counter  advocation  ?  p.  88. 

Competency  —  Dependence 


— After  a  summons  of  declarator  had  been  called  in  Coor;, 
and  returned  with  defences  for  one  of  several  parties  called, 
and  before  protestation  had  been  put  up  for  not  enrolliDg,  as 
advocation  of  a  process  in  the  Sheriff. Court  was  brought  eS 
contingentiam — Held  that  there  was  a  sufficient  dependence 
to  render  such  advocation  competent,  p.  267. 

Competency  — Expenses — A 


party  holding  an  heritable  security  over  a  property  vested  ic 
a  trustee,  having  made  application  to  the  Sheriff  to  force  de- 
livery of  the  title-deeds ;  and  the  trustee  stating  in  answer, 
that  he  held  them  subject  to  a  claim  of  hypothec  by  the  trus- 
tee's agent ;  and  the  Sheriff  having  appointed  the  ag«nt  to 
be  called  as  a  part^ ;  and  a  decision  having  been  pronounoed 
by  the  Sheriff,  as  in  a  case  with  the  agent ;  and  an  advoca- 
tion having  been  brought  of  the  Sheriff^s  judgment,  in  wbi<^ 
the  trustee,  though  having  taken  no  part  in  the  proceeding* 

after  the  sisting  of  the  agent,  was  called  as  a  party HtM 

that  the  trustee  was  properly  called  in  the  advocation,  thoo^, 
as  not  having  challenged  the  Sheriff's  judgment,  be  was  W- 
titled  to  be  heard  on  the  question  as  to  his  liability  for  th€ 
expense  attending  his  appearance,  p.  130. 

Competency  —  Final    Jodi: 


mcnt— A.  S.,  llth  July  1828— In  an  action  before  the  Ma- 
gistrates of  Glasgow,  concluding  for  aliment  of  a  bastsrd 
child,  the  defender  having  denied  the  paternity,  and  tlie  prac^* 
being  held  by  an  interlocutor  in  the  Inferior  Coort  hoc  to 
amount  to  semiplena  probatio — Held  that  this  was  a  final  judg- 
ment in  the  cause  disposing  of  its  merits,  to  the  effect  of  r^^ 
dering  advocation  competent  under  the  Act  of  Sederunt.  Ilti! 
July  1828,  p.  539. 
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PROCESS— ADVOCATION— Competency— Statute  6  Geo. 
IV.  c.  120,  §  40— Personal  Exception— The  Dean  of  Guild 
of  a  burgh,  in  mutual  applications  for  interdict  craved  by  two 
parties,  A.  and  B.,  respectively  against  each  other,  for  alleged 
illegal  encroachment  on  a  gable  wall,  claimed  as  exclusive 
property  by  one,  and  by  the  other  as  the  mutual  boundary  of 
their  respective  dwellings,  appointed  parties,  on  the  record 
being  closed,  before  answer,  to  name  tradesmen  "  to  inspect 
the  gable  in  dispute,  and  to  report  as  to  the  state  of  posses- 
sion or  use  of  the  said  gable  for  the  seven  years  immediately 
preceding*'  the  date  of  the  petition  for  interdict.  The  Dean 
of  Guild,  after  considering  the  judicial  depositions  of  the 
tradesmen,  and  their  report,  continued  the  interdict  against 
B.,  and  recalled  it  as  against  A.  Thereafter,  this  intfsrlocu- 
tor  was  recalled  by  his  Lordship  hoc  statu  ;  and,  before  an- 
swer, his  Lordship  allowed  both  parties  a  conjunct  probation 
of  their  respective  averments,  on  which  A.  obtained  leave  to 
advocate,  as  under  the  40th  section  of  the  6th  Geo.  IV.  c.  120 
— Held  that  the  advocation  was  incompetent,  in  respect  pro- 
bation had  already  taken  place  in  the  Inferior  Court  on  the 

remit  to  tradesmen Opinion  of  Court,  that  an  advocation 

would  have  been  competent,  under  the  40th  section  of  the 
Statute,  on  the  remit  by  the  Dean  of  Guild,  on  the  ground 
that  the  inspection  and  report  ordered,  was  the  allowance  of 
a  proof />ro  ut  dejure,  p.  350. 

APPEAL — Expenses  — Competency — 48  Geo. 

III.  c.  151,  §  18— An  appeal  having  been  entered  against  an 
order  for  interim  execution,  to  the  effect  of  enabling  a  party 
suing  on  the  poors*  roll  to  recover  his  expenses  pending  ap- 
peal, and  an  order  for  service  of  the  appeal  having  been  ob- 
tained and  intimated — Held,  in  a  suspension  of  a  charge  for 
payment  of  these  expenses,  that  it  was  not  competent,  by  ap- 
peal, to  stay  the  execution  of  the  interim  regulation  of  the 
Court,  p.  121. 

-BANKRUPT— Composition  — Jury    Cause  — 


Verdict — Fraud — A  party  brought  a  reduction  of  a  discharge 
he  had  granted  to  a  sequestrated  bankrupt,  and  also  of  cer- 
tain receipts  for  a  composition  on  his  debt,  on  the  ground 
that  the  bankrupt  had  concealed  the  true  state  of  the  affairs 
in  the  sequestration,  and  he  also  concluded  for  payment  of 
the  sums  he  ought  to  have  received,  in  addition  to  the  balance 
already  paid.  An  issue  having  been  sent  to  a  jury,  to  try 
whether  there  was  fraudulent  concealment,  the  jury  found 
for  the  pursuer.  The  bankrupt  moved  the  Court  to  insert  a 
qualification  in  the  interlocutor  applying  the  verdict,  to  the 
effect  of  declaring  that  the  composition-contract  was  not  set 
aside  quoad  the  other  parties  to  it.  The  Court  refused  the 
motion,  applied  the  verdict,  and  decerned  in  terms  of  the 
reductive  conclusions,  and  found  the  pursuer  entitled  to  the 
sums  as  libelled,  under  deduction  of  the  sums  contained  in 
the  previous  receipts,  p.  187. 

Diligence — Ship — Admiralty — 


Competency — A  bankrupt,  after  granting  a  trust-deed,  hav> 
ing  shipped  goods  addressed  to  a  person  who  could  not  be 
traced ;  on  a  summary  petition  to  the  Court  of  Session,  as 
coming  in  lieu  of  the  Admiralty  Court,  to  have  the  goods 
arrested  in  the  hands  of  the  master  of  the  ship,  or  the  ware- 
bouse  where  they  might  be  deposited — Warrant  granted  as 
craved,  p.  62. 

Sequestration  —  Discharge  — 


Oath — Oath  in  discharge  taken  to  lie  in  retentis,  at  moving 
the  petition  for  intimation  in  the  single  bills,  p.  119. 
BILL-CHAMBER— CauUon— Where  a  bill  of 


suspension  was  presented  without  caution,  and  the  Lord  Or- 
dinary passed  the  bill  on  caution,  in  respect  the  suspender  in- 
timated that  he  was  willing  to  find  caution — The  Court,  in 
refusing  the  bill  on  the  merits,  intimated,  that  in  time  coming 
the  order  of  Court,  16th  December  1634,  which  directs,  that 
where  a  bill  of  suspension  is  presented  without  caution,  it  shall 
either  be  passed  without  caution  or  refused,  will  be  enforced, 
p.  487. 

•CESSIO — Various  steps  in  causa  of  a  process  of 


cessio  in  a  Sheriff  Court  having  been  taken,  and  interlocutors 
pronounced  by  a  Sheriff-substitute  in  favour  of  a  creditor- 


objector,  while  the  process  was  at  avizandum  with  the  Sheriff- 
principal — The  Court,  on  a  reclaiming  note  by  the  pursuer  of 
the  cessio  firom  the  Sheriff-substitute's  interlocutors,  recalled 
the  interlocutors  complained  of,  and  found  the  reclaimer  en- 
titled to  expenses,  p.  168. 

PROCESS— CESSIO— Statute  6  and  7  Will.  IV.  c.  56-^ 
Held  incompetent  for  a  Sheriff,  in  a  process  of  cessio,  to  en- 
tertain an  application  for  liberation  and  protection,  until  the 
lapse  of  the  days  of  citation  on  the  petition  for  cessio,  p.  500. 

-^ CITATION.  EDICTAL— Husband  and  Wife 

—Divorce — Competency — Where  a  husband  had  deserted 
his  wife,  and  his  domicile  was  unknown  to  her,  in  an  action 
of  divorce,  on  the  ground  of  adultery,  at  the  instance  of  the 
wife,  a  Scotchwoman,  resident  in  Scotland,  against  the  hus- 
band, n  Scotchman,  the  marriage  having  been  celebrated  in 
Scotland,  and  the  parties  having  been  subsequently  resident 
there — Held  that  edictal  citation  was  the  competent  mode  of 
calling  him  in  the  action  p.  85. 

It  is  pars  judicis  to 

give  effect  to  any  nullity  arising  from  incompetency,  jurisdic- 
tion, or  insufficiency  of  citation,  at  any  stage  of  a  cause,  p.  85. 
CITATION,  EXECUTION  OF— A  summons 


was  raised  against  six  different  individuals,  no  ways  con- 
nected with  one  another,  concluding  against  them  separately 
for  payment  of  certain  debts.  A.  had  served  upon  him  such 
part  of  the  summons  as  was  applicable  to  him ;  and  the  exe- 
cution of  citation,  which  was  written  on  a  separate  piece 
of  paper,  appended  to  the  summons,  did  not  name  and  design 
the  whole  parties  thereto — Held  that  this  was  a  competent 
citation,  there  being  no  such  connection  between  A.  and  the 
other  defenders,  that  the  action  could  not  proceed  in  their 
absence,  p.  438. 

-CITATION— Execution— Statute  1672,  §  6— 


Where  a  summons  of  wakening  and  transference  of  a  process 
of  multiplepoinding  was  raised  against  the  representatives  of 
certain  of  the  parties  deceased,  and  the  messenger's  execution, 
which  was  on  a  separate  sheet,  did  not  name  and  design  all 
the  defenders— Held  that  there  was  no  process  against  one 
of  the  defenders,  though  himself  named  and  designed,  p.  171. 
COMPETENCY— Interlocutor,    Cancelling  of 


a  signed — Incidental  Petition — An  incidental  application 
made  to  the  Court,  with  the  view  cancelling  an  interlocutor 
refusing  a  reclaiming  note,  presented  on  the  ground,  that  had 
the  petitioner  been  aware  of  the  true  reason  of  the  reclaim- 
ing note  having  been  enrolled  in  the  Inner-House  rolls,  he 
would  have  appeared  and  pleaded  to  the  merits,  but  having 
misapprehended  the  intention  of  the  enrolment,  bis  reclaim- 
ing note  had  been  refused  in  his  absence — The  Court  unani- 
mously  held  that  it  was  incompetent  to  entertain  the  applica- 
tion— petition  accordingly  refused,  without  prejudice  to  bring- 
ing a  reduction,  p.  179. 

Preliminary  Defence — Con 


junction — The  name  of  one  of  two  defenders  having  been 
omitted  in  the  conclusions  of  a  summons  in  the  Sheriff- Court, 
and  a  supplementary  summons  having  been  raised  to  cure  the 
defect,  but  not  conjoined  with  the  original ;  and  the  original 
action  having  been  insisted  in,  and  the  defender  having  plead- 
ed on  the  merits,  without  objecting  to  the  defective  conclu- 
sion— Held,  in  an  advocation  by  the  defender,  after  a  final  judg- 
ment on  the  merits  against  him,  that  he  was  not  entitled  to 
plead  the  objection  to  his  name  not  being  in  the  conclusions 
of  the  origiiml  summons,  p.  259. 

Suspension  and  Interdict — 


Statute  3  and  4  William  IV.  c.  76  (Royal  Burghs  Reform 
Act) — Construction — Clause — Burgh — Lord  Provost,  Elec- 
tion of — I.  Held  that  a  suspension  and  interdict  is  competent 
against  the  election  of  a  lord  provost,  under  the  Royal  Burghs 
Reform  Act,  before  he  has  been  inducted  into  the  olfice.  2. 
Where  such  suspension  and  interdict  is  directed  by  one  of  the 
competitors  for  the  provostship  against  the  other  only,  this 
is  sufficient,  without  its  being  necessary  to  make  the  whole 
Town-council  parties  as  for  a  corporate  act.  3.  In  the  elec- 
tion of  a  lord  provost,  the  senior  bailie,  and  not  the  former 
lord  provost,  is  entitled  to  preside  at  the  meeting,  and  have 
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A  casting  vote  in  case  of  equality,  in  terms  of  Statute  3  and 
4  William  IV.  c.  76.  §  24,  p.  \56. 

PROCESS— COMPETENCY— Suspension  and  Interdict- 
Statutes  2  and  3  William  IV.  c.  65  (Reform  Act),  and  3 
and  4  William  IV.  c.  76  and  77,  (Burgb  Reform  Acts)— . 
Construction — Clause — Burgb — Town  Councillor,  Election 
of — I.  Held  that  a  suspension  and  interdict  is  competent 
against  the  election  of  a  councillor  under  the  Burgh  Reform 
Acts,  until  he  has  accepted  and  been  inducted  into  the  office. 
2.  By  the  3d  and  4th  William  IV.  c.  76,  it  being  provided, 
with  reference  to  the  royal  and  parliamentary  burghs,  that  the 
right  of  electing  the  town-council  in  all  such  burghs  respec- 
tively, shall  belong  to  such  persons  as  shall  be  qualified,  within 
the  royalty  of  any  such  burgh,  to  vote  in  the  election  of  a 
member  of  Parliament  for  such  burgh  by  virtue  of  the  2d 
and  3d  William  IV.  c.  65,  and  that  the  roll  of  the  municipal 
electors  shall  be  made  up  and  completed  by  the  town-clerks, 
*'  on  or  before  the  16th  day  of  September"  in  each  year,  by 
transferring  the  names  from  the  register  of  parliamentary 
electors — Held  that  a  party  so  transferred — his  name  being 
at  the  time  on  the  parliamentary  roll, — continues  qualified  as 
a  municipal  elector,  though  his  name  shall  afterwards,  and 
previous  to  the  municipal  election,  be  expunged  from  the  par- 
liamentary roll  by  the  Appeal  Court,  p.  100. 

DEFENCES.  PRELIMINARY— Advocation 

— Personal  Exception — The  defender  in  an  Inferior  Court 
process  failed  to  bring  an  advocation  of  an  interlocutor  re- 
pelling certain  preliminary  pleas,  which,  if  well  founded, 
M'ould  liave  excluded  the  action,  but  eventually  he  was  as- 
soilzied on  the  merits.  An  advocation  was  brought  by  the 
pursuer,  but  there  was  no  counter  one  by  the  defender,  and 
the  Lord  Ordinary  pronounced  on  the  merits  in  favour  of  the 
advocator,  vintliout  hearing  the  preliminary  objections — Cir- 
cumstances in  which  held,  that  the  respondent,  by  the  way  in 
which  the  process  had  been  conducted,  must  be  viewed  as 
having  waived  the  preliminary  objections,  and  that  more 
especially,  after  taking  a  judgment  on  the  merits,  it  was  in- 
competent for  him  to  revive  the  dilators,  p.  497. 

DILIGENCE  FOR  RECOVERY  OF  WRIT- 


INGS— Record — Marriage,   Declarator  of— Reparation,    p. 
241. 

-EXPENSES — A  party  being  in  possession  of 


subjects  under  an  assignation  to  the  rents  from  a  trustee,  on 
the  trustee's  death  had  his  right  challenged  by  a  curator  bonis 
appointed  in  his  room,  though  no  reduction  was  brought,  and 
instead  of  standing  on  his  assignation,  he  brought  a  declara- 
tor, and  used  arrestments  on  the  dependence — On  a  bill  for 
loosing  the  arrcMtment,  the  Lord  Ordinary  having  refused  the 
bill,  but  awarded  no  expenses,  the  Court,  in  the  circumstances, 
rcruUed  the  interlocutor,  and  awarded  expenses  to  the  arrester, 
p.  94. 

HOLOGRAPH   DEED  —  Proof—  Question, 


Whether  the  onus  of  proving  the  date  of  a  holograph  writing, 
brought  under  reduction,  lay  on  the  pursuer  or  defender?  p. 
252. 

^ JURY  CAUSE,  DISMISSAL  OF,  p.  347. 

-JURY  CAUSE— Interlocutor— Remit  to  Jury 


Roll — The  Lord  Ordinary,  in  a  case  in  which  the  parties 
were  at  issue  as  to  matters  of  fact,  found,  that  "  in  respect 
that  the  pursuer  does  not  confine  himself  to  the  written  evi- 
dence now  in  process,  but  demands  a  further  proof  by  wit- 
nesses, and  that  the  defender  does  not  maintain  that  the 
written  evidence  is  such  as  to  exclude  parole  proof,  finds  that 
farther  investigation  is  necessary,  and  that  no  sufficient  cause 
is  assigned  by  the  defender  for  departing  from  the  general 
rule  for  ascertaining  disputed  questions  of  fact,  and  therefore, 
remits  the  case  to  the  jury  roll" — Held  that  this  was  just  a 
simple  remit  to  the  jury  roll,  and  that  the  Court  had  no  power 
to  entertain  a  reclaiming  note  against  the  Lord  Ordinary's  in- 
terlocutor, p.  239. 

Issue —  Testanr.ent  —  Facility 

— Fraud — Circumvention — Reduction — In  a  reduction  of  a 
deed  on  the  ground  of  fraud  and  circumvention — Circum- 
stances in  which  hold,  that  the  pursuer  ought  not  to  be  tied 


down  by  the  issue  to  be  sent  to  the  jury,  to  prove  continuon«, 
uninterrupted  facility,  from  or  about  the  alleged  date  of  th.' 
deed  down  to  the  death  of  the  testatrix,  and  tbut  it  was  suffi- 
cient to  take  an  issue  to  prove  that  the  testatrix  was  facile  at 
the  date  of  executing,  and  that  the  defenders,  taking  advan- 
tage of  her  facility,  impetrated  from  her,  to  ber  lesion,  the 
deed  under  challenge,  p.  252. 

PROCESS— JURY  CAUSE— Issue— A  party  brought  an 
action  of  reduction  of  a  testamentary  writing,  holograph  of  a 
deceased  sister,  as  her  "  only  surviving  brother,  next  of  kin, 
and  executor-dative,  in  the  course  of  being  decerned  and  con- 
firmed," •*  pursuer,  to  whose  great  hurt  and  prejudice"  the 
writing,  it  was  alleged,  was  granted.  The  issue  which  was 
adjusted  put  the  question,  whether  the  defenders,  taking  ad- 
vantage of  the  lady's  fiu:ility,  *'  did,  by  fraud  and  drcumven- 
tion,  obtain  and  procure"  the  testamentary  writing,  **  to  the 
lesion  of  the  granier/*  The  case  came  on  for  triiid,  and  the 
jury  was  on  the  point  of  being  balloted  for,  when  the  presid- 
ing Judge  discharged  the  order  to  proceed  to  trial,  on  the 
ground  that  the  issue  was  not  consistent  with  the  summon*, 
and  that  it  ought  to  have  put  the  question,  whether  the  writ- 
ing was  obtained  to  the  lesion — not  of  the  granter,  but  of  the 
pursuer,  as  alleged  in  the  summons,  p.  426. 

Issue — Proof — Onus    Probandi 

— Patent — Exclusive  Privilege — The  pursuer  of  an  action  of 
damages  for  alleged  infringement  of  a  manufactoring  proccf^ 
secured  to  him  by  patent,  is  not  bound  to  take  such  ao  issue 
as  shall  lay  on  him  the  onus  of  proving  that  the  patent  pro- 
cess was  an  original  and  useful  invention,  because,  in  that 
case,  it  would  be  an  obligement  to  prove  a  negative,  which  is 
incompetent ;  and  because,  further,  it  would  deprive  him  of 
the  strong  prima  facie  evidence  afforded  by  the  letters-patent, 
that  the  process  was  an  original  invention — In  such  a  case, 
the  defender  may  take  an  issue  to  prove  that  the  process  is 
not  original,  p.  505. 

Verdict— New  Trial  — Proof 


— Onus  Probandi—  Nuisance —  Expenses — Circumstances  in 
which  a  new  trial  was  granted,  on  payment  by  the  pursuer  of 
the  previous  expenses,  on  the  ground  chiefly  that  the  case 
had  not  been  thoroughly  heard  so  as  to  enable  the  jury  to  pro- 
nounce upon  it ;  and  farther,  in  respect  that  the  pursuer's 
evidence,  which  was  otherways  conclusive,  was  rendered  in- 
conclusive by  the  way  in  which  the  defender  led  his  evidence 
at  the  trial,  p.  284. 

JURY  TRIAL— Representation— Statute  1693. 


c.  24 — A  claim  having  been  made  against  a  party  in  a  n^ulti- 
plepoinding,  on  the  ground  that  he  had  incurred  a  general  re- 
presentation under  the  Act  1695,  c.  24,  and  had  vitiously  in- 
tromitted  with  the  moveables  of  his  &ther;  and  the  Lord 
Ordinary  remitted  the  case  to  the  jury  roll,  to  ascertain  cer- 
tain  disputed  matters  of  fact — Circumstances  in  which  the 
Court,  holding  that  as  the  question  of  vitious  intromis«3«m 
appeared  to  turn  on  the  import  of  a  variety  of  entries  and 
cross  entries  in  business  and  other  books,  and  on  that  of  a 
voluminous  correspondence  and  mass  of  documentary  evi- 
dence, altered  the  Lord  Ordinary's  interlocutor,  and  remitted 
to  him  to  retransmit  the  case  to  the  ordinary  roll  for  a  proof 
on  commission,  there  being  prima  facie  evidence  that  the  ca>c 
was  not  suited  for  trial  by  jurv,  p.  430. 

'Notice  of  Trial,  p.  282. 


MULTIPLEPOINDING  — Competency— The 

purchaser  of  a  property,  affected  by,  1st,  an  inhibition ;  2d, 
certain  arrears  of  feu-duty ;  and,  3d,  an  account  secured  t»y 
arrestment,  having  brought  a  process  of  multiplepoioLir;:. 
notwithstanding  an  undertaking  by  the  seller's  agent  that  !b« 
feu-duties  and  account  should  be  paid  at  his  sight  out  of  i!*? 
price,  and  that  the  inhibiting  creditor  should  be  made  a  pony 
to  the  sale,  or  discharge  the  inhibition — Objection  of  iuc«&- 
petency,  by  no  double  distress,  sustained,  p.  85. 

Jurisdiction —  £^-> 


cution — Lis  Alibi  Pendens — Objections  in  limine  ta  a  prcH>-«3 
of  multiplepoinding,  1st,  That  there  was  no  double  distress 
in  respect  there  was  no  double  diligence.  2dfy^  That  forei^.  « 
were  ineffectually  called  in  the  summons,  in  ru«peet  uf  no  n- 
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TCitments  jurisdictionis  Jimdanda  cavsa,  Bdly^  That  the  exe- 
cution of  the  siiminons  did  not  mention  the  name  of  the  real 
miser.  4thly,  In  respect  of  lis  alibi  pendens ;  and,  5M(^,  That 
certain  parties  called  as  representatives  of  a  deceased  were 
not  so,  repelled  as  preliminary,  p.  519. 

PROCESS— OATH  DE  CALUMNIA— Statute  1  Gul.  IV. 
c.  69,  §  36 — Divorce — Husband  and  Wife — On  the  report  of 
the  Lord  Ordinary,  held  competent  by  the  Court  to  grant 
commission  to  take  the  oath  de  calumnia  in  India  of  a  party 
resident  there  with  his  regiment,  who  (and  mandatory)  was 
pursuer  of  an  action  of  divorce  before  the  Court  of  Session, 
it  beinf?  alleged  that  he  could  not  leave  the  regiment  to  come 
to  Scotland  for  the  purpose  of  taking  the  oath,  p.  500. 

POORS*   ROLL— Decree— 1.    An    application 

for  the  benefit  of  the  poors'  roll  must  first  be  remitted  to  the 
lawyers  and  agents  for  the  poor,  before  the  Court  will  en- 
tertain objections  to  the  poverty  of  the  applicant.  2.  Cir- 
cumstances in  which  the  Court  virtually  recalled  a  judgment 
after  it  bad  been  signed,  p.  189. 

PRELIMINARY  DEFENCES—Title  to  Sue 


— Circumstances  in  which  preliminary  defences  to  the  title 
of  a  pursuer  were  repelled  in  hoc  statu,  but  the  effect  of  them 
reserved  to  the  defender  until  the  record  should  be  closed, 
p.  560. 

PRINTING,  p.  277. 

PRODUCTION   OF  WRITS  —  Certification 


contra  non  producta — Diligence — Reduction-Improbation — 
In  an  action  of  reduction-improbation  of  a  lease,  the  defender 
produced,  with  preliminary  defences,  a  copy  only  of  the  lease, 
and  took  a  diligence  to  recover  the  principal  from  havers. 
The  diligence  was  prorogated  for  fourteen  days  after  the  time 
for  reporting,  in  respect  of  the  state  of  the  weather,  and  there- 
after, on  a  further  craving  to  prorogate,  the  pursuer  objected 
to  thi^,  as  tending  only  to  delay,  and  especially,  as  the  defen- 
der alleged  he  did  not  know  in  whose  possession  the  writ  was, 
and  the  pursuer  therefore  proposed  to  bold  the  production  as 
satisfied  on  the  production  already  made,  reserving  to  the  de« 
fender  to  produce  the  principal,  and  agreeing  meantime  not 
to  take  decree  of  certification  for  its  non-production.  The 
Lord  Ordinary  refused  the  motion  for  a  further  prorogation, 
and,  in  terms  of  the  pursuer's  proposal,  held  the  production 
as  sufficiently  satisfied  meantime,  and  ordained  the  defender 
to  lodge  defences  on  the  merits  peremptori^  within  fourteen 
days — The  Court,  on  a  reclaiming  note,  adhered  with  ex- 
penses.—  Obiter,  that  the  proposal  of  the  pursuer  was  per- 
fectly competent  and  consistent  with  practice,  p.  546. 

PROOF— Apparency— Heir—  Minor— Title  to 


Sue — A  party  brought  an  action  of  reduction  on  alleged  ap- 
parency,  for  the  purpose  of  setting  aside  an  infeftment  affect- 
ing the  estate,  to  which,  as  heir,  she  would  be  entitled  to 
succeed.  The  defender  denied  the  apparency,  and  averred 
ttiat  sh6  was  illegitimate,  or,  at  all  events,  supposing  her  to 
be  legitimate,  that  she  held  two  brothers  who  were  preferable, 
and  who  were  not  known  to  be  dead.  She  admitted  that  she 
had  had  two  brothers,  but  alleged  that  they  had  died  forty  years 
ago.  The  Lord  Ordinary  directed  an  issue  to  be  prepared, 
Avith  the  view  of  trying  the  question  of  apparency,  laying  the 
onus  on  the  defender  to  prove  that  the  brothers  of  the  pursuer 
were  not  dead ;  but  the  Court,  on  a  reclaiming  note,  ordered 
the  pursuer,  previously  to  going  to  the  jury  trial,  to  give  in  a 
condescendence  of  the  whole  facts  and  circumstances  »he 
knew,  tending  to  establish  the  death  of  the  brothers :  the 
ground  of  the  decision  being,  that  no  more  should  be  required 
of  the  pursuer  here,  than  if  she  were  pursuing  a  service  before 
an  inquest ;  therefore,  that  the  onus  of  proving  the  death  of 
the  brothers  lay  not  on  her,  but  on  the  defender ;  but,  in 
order  that  the  defender  might  not  suffer  in  the  jury  trial  by 
the  pursuer  leading  all  her  evidence  first,  which  she,  as  pur- 
suer of  the  issue,  was  entitled  to  do,  and  thereby  prejudicing 
the  evidence  to  be  led  by  him  in  proof  of  thesurvivancy ;  and 
further,  in  order  to  prevent  injury  to  the  defender  from  sur- 
prise at  the  trial,  the  facts  and  circumstances  known  to  the 
pursuer,  in  regard  to  the  death  of  the  brothers,  &c.,  were  ap- 
pointed to  be  condescended  on  by  her.— Opinion  of  Lord 


Ordinary,  that  mere  apparency  is  a  good  title  to  challenge  a 
predecessor's  settlement  of  leasehold  property,  granted  in  mi- 
nority, p.  246. 

PROCESS— PROVING  THE  TENOR— In  an  action  for 
proving  the  tenor,  the  Court  will  not,  de  piano,  grant  an  order 
for  condescendence,  but  require  to  have  cause  shown^  and  a 
statement  of  the  case  made  at  the  bar,  in  order  to  judge  of  the 
necessity  for  that  step,  p.  149. 

^ RANKING  AND  SALE— Claim— Competency 

— Petition  for  Warrant  on  Funds — Summary  application  to 
the  Court  by  parties  who  had  not  lo<1ged  any  claim  in  a  pro* 
cess  of  ranking  and  sale,  either  before  or  after  decree  of  cer- 
tification, for  payment  of  a  preferable  claim  over  the  fund 
realized  from  the  lands — held  competent,  p.  190. 

: Petition  for  Exoner- 
ation— Held  incompetent,  in  a  ranking  and  sale,  for  two 
separate  purchasers  of  distinct  lots  to  unite  in  a  petition  for 
exoneration,  and  to  get  up  their  bonds  of  caution ; — each  must 
apply  by  petition  in  his  own  name,  p.  500. 

. Proof   of  Value  — 

The  proof  of  value  in  a  ranking  and  sale  held  to  be  irregular, 
in  respect  the  proof,  when  completed,  did  not  mention  in  the 
depositions  that  the  witnesses  had  been  sworn,  p.  315. 

-RECLAIMING  NOTE— Competency— A.  S., 


1 1th  July  1828,  §  77 — In  a  summons  against  separate  debtors, 
the  Lord  Ordinary  (before  a  record  was  closed)  sustained 
certain  preliminary  pleas  maintained  by  one  of  the  debtors. 
The  pursuer  brought  the  interlocutor  under  review  by  re- 
claiming note,  and  printed  and  boxed  to  the  Court  only  such 
part  of  the  summons  as  applied  to  the  particular  debtor — 
Held  that  this  satisfied  the  requirement  of  the  A.  S.,  llth 
Jidy  1828,  §  77.  p.  438. 

-RECORD,  CLOSED— A.  S.,  llth  July  1828 


— Ranking  and  Sale — A  record  was  made  up  and  closed  in  a 
reduction  of  a  decree  obtained  in  a  process  of  ranking  and 
sale,  wherein  the  defender,  though  he  pleaded  to  the  merits, 
omitted  to  state  a  prejudicial  plea  to  the  pursuer's  title  to 
pursue, — the  Lord  Ordinary,  considering  that  the  facts  alleged 
were  at  variance  with  the  state  of  possession,  allowed  the  de- 
fender to  superinduce  on  the  closed  record  a  plea  to  the  effect 
that  the  pursuer  had  no  title  to  pursue ;  but  the  Court,  on  a 
reclaiming  note,  recalled  the  Lord  Ordinary's  interlocutor,  p. 

97. 

■RECORD,  CLOSING    OF— Multiplepoinding 


—A.  S.,  llth  July  1828,  §  60— A  claimant  in  a  process  of 
multiplepoinding  is  not  bound  to  close  the  record  until  he 
has  had  a  reasonable  time  for  considering  the  revised  conde- 
scendence of  the  fund  in  medio  lodged  by  the  raiser,  p.  337. 
-RECORD— Amendment  of  Libel— Bill  of  Ex- 


change— Proof — Reference  to  Oath — Suspension — In  a  bill 
of  suspension  of  a  charge  presented  by  the  drawer  of  a  bill, 
the  grounds  were,  1.  That  the  accepter  had  paid  the  contents : 
2.  That  as  drawer  and  indorser,  he  had  not  received  the 
usual  intimation  of  dishonour ;  and,  3.  That  should  the  two 
foregoing  reasons  and  statements  be  denied,  "  I  hereby  refer 
the  same  to  oath"  of  the  charger ;  and  the  Lord  Ordinary  in 
the  Bill-Chamber  having  refused  to  allow  questions  to  be 
put  to  the  charger  regarding  his  being  a  bona  fide  onerous 
holder,  the  Court  adhered,  and  refused  to  allow  the  suspen- 
der to  lodge  an  amendment  to  his  bill  of  suspension,  to  the 
effect  of  laying  a  foundation  for  such  a  line  of  investigation, 
p.  152. 

Reclaiming  Note,  p.  554. 

Summons — Amendment  of  Libel — 


A  pursuer  having  been  allowed  to  amend  his  libel,  in  conse- 
quence of  his  averments  not  being  sufficiently  precise ;  and 
the  amendment  being  still  deficient,  a  second  amendment  dis- 
allowed, and  the  action  dismissed,  reserving  right  to  bring  a 
new  one,  p.  141. 

Summons — Relevancy — Agent  and 


Client — Obligation — A  summons  was  raised  against  a  profes< 
sional  agent,  libelling  that  a  sum  of  money  was  advanced  to 
him  on  his  representation  that  he  would  give  or  obtain  five 
per  cent,  interest,  and  that  it  should  be  furthcoming  upon  six 
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roontfas'  reqaisidon }  and  it  concluded  against  him  for  repay- 
ment as  for  money  lent  to  him  personally — Held  that,  under 
the  summons,  it  was  incompetent  to  make  the  agent  liable 
for  professional  tiegligence  in  lending  out  the  money  on  a 
security  alleged  to  be  bad,  or  to  prove  the  insufficiency  of  the 
security,  p.  137. 

PROCESS— RECORD—Title  to  Pursue— Res  Noviter  Ve- 
niens — Circumstances  in  which  the  Court,  after  a  record  was 
closed,  the  parties  heard,  and  the  cause  in  the  Inner- House 
on  a  reclaiming  note,  considering  it  to  be  material  to  the  jus- 
tice of  the  case,  granted  warrant  to  the  clerk-register  to 
transmit  a  newly-discovered  deed  to  process ;  and  thereafter 
the  case  was  decided  upon  advising  the  record  as  closed,  and 
also  taking  into  consideration  the  lately-discovered  deed,  p. 
97. 

'- REDUCTION— Statute  6  Geo.  IV.  c.  24— 

Citation — Falsehood — Execution — Messenger — In  a  simple 
reduction  of  a  Sheriff's  decree,  &c.,  pronounced  under  the 
Small-Debt  Act,  held,  1.  That  though  the  Act  requires  that 
a  copy  of  the  ground  of  debt  libelled  on  shall  be  served  on 
the  debtor,  it  is  not  enacted  that  the  execution  of  citation  it- 
self shall  bear  that  such  copy  was  left,  in  serving  the  libel  on 
the  debtor :  2.  That  one  of  the  reasons  alleged,  viz.,  that  the 
party  could  not  have  been  personally  served  with  a  copy  of 
the  libel,  being  in  England  at  the  time,  was  a  challenge  on 
the  ground  of  falsity,  and  that  an  action  of  reduction-impro- 
bation  was  alone  the  proper  form  for  trying  such  a  question. 
—  Obiter,  that  supposing  a  reduction-improbation  had  been 
brought,  it  would  not  have  been  necessary  to  call  the  mes- 
senger for  his  interest,  p.  513. 

REPONING— Decree  in  Absence,  p.  271. 

-REVIEW— Jury   Trial— Bill  of  Exceptions- 


Partnership — On  an  issue  sent  to  a  jury,  whether  two  parties 
had  acted  as  joint  agents,  and  whether  the  understanding 
was,  that  the  profits  should  be  divided  equally,  the  jury  found 
for  the  pursuer  on  both  questions — The  Court  disallowed  a 
bill  of  exceptions  on  the  evidence,  p.  471. 

SEQUESTRATION— Burgh— Petty  Customs 


— Lis  Pendens — A  sequestration  was  applied  for  and  granted, 
of  the  whole  property,  feu-duties,  customs,  and  casualties  of 
a  royal  burgh  ;  and  the  magistrates  brought  a  relative  action 
of  multiplepoinding,  and  in  their  condescendence  gave  up  for 
distribution  the  whole  customs,  &c.,  among  the  creditors. 
No  steps  had  been  taken  in  these  proceedings  for  a  consider- 
able time,  when  the  agent  of  the  magistrates  applied,  by  in- 
cidental petition,  to  the  Court  for  a  warrant  on  the  judicial 
factor  to  make  payment  of  his  account,  out  of  the  petty  cus- 
toms ;  and  the  magistrates  also  prayed  the  Court,  in  the  same 
petition,  to  ordain  the  petty  customs  to  be  struck  out  of  the 
sequestration,  on  the  ground  that  they  were  not  available  to 
the  burgh  creditors— The  application  refused  as  incompetent, 
in  respect  of  the  pendency  of  the  previous  proceedings,  which 
substantially  embraced  the  agent's  claim  for  expenses.  2. 
Held  incompetent  to  strike  out  the  prayer  of  the  petition,  and 
introduce  a  craving  to  the  effect  of  resuming  the  previous 
proceedings,  p.  272. 

SHERIFF  COURT— A,  S.,  11th  July  1828— 


Res  Noviter — Where  a  res  noviter  arises  after  a  record  has 
been  closed  in  the  Inferior  Court,  the  new  matter  ought  to 
be  added  to  the  record,  and  parties  should  then  adjust  and 
close  of  new,  as  in  the  records  adjusted  in  the  Court  of  Ses- 
sion, p.  179. 

•SUMMONS  —  Amendment  —  Certain    parties 


raised  a  summons  of  reduction  and  declarator  against  A.,  li- 
belling themselves  to  be  creditors  of  "  the  said  A.,  nearest 
and  lawful  heir  of*  B.  and  C,  who  were  vested  in  the  en- 
tailed lands  of  X.,  concluding  for  reduction  of  the  entail  and 
of  the  titles  by  which  that  deed  had  been  feudalized  in  the 
person  of  A. :  the  object  of  the  action  being,  to  render  effec- 
tual against  the  lands  the  debts  contracted  by  A Held  com- 
petent, on  a  discovery  that  A.  was  not  heir  of  line  of  B.  and 
C,  to  amend  the  libel,  to  the  effect  of  stating  themselves  to 
be  creditors  of  the  said  A.,  who  is  nearest  and  lawful  "  heir- 
male  of  B.  and  C,"  on  the  ground  that  though  he  was  not 


heir  of  line,  be  was  heir  in  the  entailed  lands,  *'  oonform  to 
the  investitures  and  destinationa'*  set  forth  in  the  sammons, 
p.  536. 

PROCESS— SUMMONS  —  Competency _  Accumulation  of 
Actions  in  one  Libel— Preliminary  Defence — Bargh — Statute 
3  and  4  Gul.  IV.  c  76 — Several  persons,  inter  alios  A.  and 
B  ,  who  alleged  that  they  were  duly  qualified  monicspal  electors 
of  a  burgh  under  the  recent  Statute  3  and  4  GuL  IV.  c.  76, 
brought  an  action  complaining  of  certain  irregularitiea  which 
they  alleged  had  been  committed  by  the  acting  diief  magis- 
trate and  officiating  town-clerk,  in  the  election  of  C  as  coun- 
cillor for  the  burgh.  In  particular,  A.  alleged  that  his  vote  in 
favour  of  B.,  who  competed  for  the  conndllorahip  with  C, 
had  been  improperly  rejected,  and  concluded  for  reduction  of 
the  "  pretended  election  and  minutes  or  records  of  election, 
the  whole  election  and  other  proceedings,*' "  and  the  said  elec- 
tion list  or  votes  of  electors,  and  minutes  or  records  connected 
therewith,  with  all  that  has  followed  or  may  follow  thereon, 
and  particularly  the  said  election  and  induction  of  the  said  C. 
as  a  town-councillor  of  the  said  burgh  ;'*  and  the  summons  al»o 
concluded  that  it  should  be  found  and  declared  that  the  acting 
chief  magistrate  and  town-derk  should  be  subjected  in  the 
statutory  penalty  for  the  alleged  contravention  of  the  Statute. 
The  only  parties  called  as  defenders  were  the  magistrates  of 
the  burgh,  who  had  been  elected  at  a  meeting  subsequent  to 
the  election  and  induction  of  C.  as  a  councillor,  the  person 
who  had  acted  as  chief  magistrate,  and  the  town-clerk,  but 
none  of  the  electors  who  had  voted  for  C.  were  called— Opi- 
nion, that  there  was  no  such  irregular  or  inconsistent  combina- 
tion of  actions  in  the  summons  as  to  render  it  necessary  instantly 
to  dismiss  the  libel  before  the  production  was  satisfied — Pre- 
liminary defence  to  that  effect  consequently  repelled ;  and  io 
respect  that  two  of  the  pursuers  were  admitted  to  have  a  de&r 
title  to  pursue  a  reduction  of  C.*s  election,  the  magistrates 
ordered  to  satisfy  the  production,  reserving  to  them  to  repeat 
or  insist  upon  all  defences,  both  of  a  preliminary  nature  and 
on  the  merits  of  the  action,  p.  584. 

Competency  —  Multiplepoinding 

— A  multiplepoinding  was  raised  in  the  names  of  certain 
tenants,  who  were  desirous  of  paying  their  rents  to  the  partiis 
entitled  thereto.  When  the  summons  passed  the  Signet,  and 
was  intimated  to  the  common  debtor  and  defender,  it  vns 
blank  in  the  names  of  A.  B.  and  C,  who  were  tenants,  the 
representatives  of  one  of  the  tenants  deceased,  but  the  blank 
thereafter  was  filled  in  with  their  names.  It  still,  however, 
was  blank  in  the  name  of  the  eldest  son,  to  whom  the  ri^bt 
1^  the  lease  fell  on  the  father's  death — Held  that  these  errors 
were  fatal  informalities,  and  summons  dismissed,  p.  488. 

Competency — Ship —  Navigatioo 


Acts,  4  Geo.  IV.  c.  41.  §  43;  6  Geo.  IV.  c  110,  §  45- 
"  Owner" — **  Part  Owner" — A  party  having  been  sned  intke 
Inferior  Admiralty  Court,  as  owner  or  pait  ovraer  of  a  vessel, 
for  payment  of  a  sum  of  advances  alleged  to  have  been  made 
on  the  vessel  and  cargo ;  and  the  registry  bore  that  he  held 
only  a  vendition  in  security  at  the  time  of  the  advances— 
Libel  held  not  relevantly  laid,  p.  95. 

Competency  —  Unincorporated 


Body — The  management  of  the  affairs  of  a  chapel»  o^cted  bj 
subscription,  was  vested  by  the  subscribers  in  a  committee,  cf 
which  the  preses  and  treasurer  were  member»^An  actios 
brought  against  the  preses  and  treasurer,  as  representing  tb« 
committee,  dismissed  as  incompetent,  and  a  proposal  to  sis: 
process  until  the  other  members  should  be  called,  disallow- 
ed, p.  268. 
Date— Vitiation— Where  the  las: 


cipher  of  the  year,  in  the  date  of  a  summons,  was  writtea 
upon  an  erasure,  while  the  words  *'  January,  in  the  first  year 
of  our  reign,"  and  the  date  of  signeting,  were  correctly  writ- 
ten— Objection,  on  the  ground  of  vitiation,  repelled,  p.  4$9. 

Preliminary  Defences — Accoura- 


lation  of  Actions— Burgh— Statute  S  and  4  Gul.  IV.  c  76— Cir- 
cumstances  in  which  preliminary  defences  against  satisfying  tbc 
[  roduction,  founded  upon  the  alleged  irrelevancy  of  the  sun.- 
mons,  the  want  of  title  in  the  pursuers,  and  an  accmmuk:: 
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actionum^  were  repelled  in  hoc  statu,  and  the  production  ordered 
to  be  satisfied,  p.  584. 

PROCESS— SUMMONS— Relevancy  —  Circumstances  in 
which  an  action,  concluding  for  payment  of  certain  ac- 
counts, dismissed  as  incompetent — The  Court  holding  that 
the  pursuer  did  not  relevantly  libel  his  employment  by  the 
defenders,  nor  correctly  set  forth  any  circumstances  which 
could  subject  them  in  liability,  p.  57. 

Relevancy — Conclusions — Right 

in  Security — A.  and  B.  were  joint  adventurers  in  a  building 
speculation,  towards  the  expense  of  which  A.  made  larger 
advances  than  B.,  who  agreed  by  missive  to  grant  security  in 
A.'s  favour  over  his  half  of  the  concern,  and  he  likewise  exe- 
cuted in  his  favour  an  heritable  bond  over  separate  heritage. 
A.  raised  a  summons,  concluding  for  payment  of  the  bond, 
and  further,  that  B.  should  be  ordained  to  execute  the  secu- 
rity over  the  building  in  question,  in  security  and  payment  of 
the  heritable  bond.  The  Court  decerned  for  payment  of  the 
bond,  but  superseded  the  second  conclusion, — holding,  that 
though  ambiguously  expressed,  the  meaning  was  to  afford  the 
defender  the  alternative  of  paying  or  of  granting  security,  p. 
530. 

Relevancy — Title  to  Sue — Obli- 


gation, Joint — Discharge  of  Joint  Obligant — 1.  Held  incompe- 
tent to  enlarge  or  alter,  by  new  allegations  in  the  condescen- 
dence, the  grounds  of  action  libelled  on  in  the  summons.  2.  A 
landlord  brought  an  action  of  sequestration  and  removing  in 
the  Sheriff-Court,  under  the  A.  S.  1756;  the  tenant  plead- 
ed in  defence — counter  claims^  of  which  he  was  allowed  a 
proof,  but  did  not  extract  his  diligence,  and  was  therefore 
circumduced,  and  warrant  granted  to  sell  his  stock  for  pay- 
ment of  arrears.  He  presented  a  petition  against  the  warrant 
of  sale,  but  neither  craved  to  have  the  circumduction  opened 
up,  or  a  new  diligence,  and  his  petition  was  refused,  and  de- 
cree of  irritancy  and  removing  pronounced  against  him.  An 
action  of  reduction  of  this  decree  of  removing  by  the  tenant, 
founded  mainly  on  the  alleged  counter  claims,  dismissed  as 
incompetent,  in  respect  the  summons  neither  concluded  to 
have  the  decree  of  circumduction  reduced  or  opened  up,  nor 
stated  any  sufficient  reason  for  having  allowed  it  to  pass,  nor  f 
contained  any  specific  conclusions  for  the  constitution  of  the 
alleged  counter  claims.  3.  The  petitory  conclusions  of  a 
summons  were  laid  partly  as  for  debt,  and  partly  for  damages 
against  A.  and  B.,  jointly  and  severally — Held  that  the  pur- 
suer having  liberated  B.,  was  not  entitled  thereafter  to  pro- 
ceed against  A.  as  for  a  conjunct  liability  under  the  summons, 
which  dismissed  as  incompetent,  p.  453. 

SUSPENSION— Default— Reponing— A  party 


having  failed  to  comply  with  repeated  orders  in  the  Inferior 
Court  to  lodge  a  paper,  and  the  term  having  been  thrice  cir- 
cumduced, and  a  decree  having  been  pronounced  at  the  dis- 
tance of  sixteen  months  from  the  first  order — Bill  of  suspen- 
sion of  the  decree,  with  offer  of  caution  or  consignation,  una- 
nimously refused,  p.  325. 
TESTAMENT—  Execution — Blindness — Re- 


duction — Jury  Trial — Issue — In  an  action  of  reduction  of 
certain  deeds  notarially  executed  on  the  ground  of  their  not 
having  been  subscribed  by  the  testator's  own  hand,  who  was 
alleged  to  have  been  capable  of  validly  subscribing  at  the 
date  of  the  execution,  although  suffering  under  dimness  of 
sight — Circumstances  in  which  held,  that  the  case  ought  to 
be  tried  by  jury,  but  that  the  generid  issue,  "  testator's  deed 
or  not  ?"  was  not  the  proper  issue  to  try  the  question,  and  a 
remit  made  to  have  an  issue  prepared  relative  to  the  special 
facts  in  dispute  between  the  parties,  p.  145. 

TESTAMENT-DATIVE— Executor— Legacy 


—  Confirmation — Title  to  Sue — A  legatee  died  leaving  seve- 
ral brothers  and  sisters,  one  of  them  a  minor,  the  others 
pupils,  who  were  entitled,  as  representatives,  to  take  the  le- 
gacy. The  minor  sister  was  decerned  executrix-dative  qua 
nearest  in  kin  to  the  deceased  legatee,  and  then,  on  the  sub- 
sumption  that  being  a  minor,  and  not  qualified  to  make  up 
inventories  to  her  deceased  sister,  or  to  make  oath  thereto, 
she  petitioned  the  Commissary  to  appoint  her  mother  as  fac- 


trix,  to  give  up  the  inventories,  and  to  confirm  in  her  own 
name  as  factrix  for  the  minor.  The  mother  was  so  appoint- 
ed, and  found  caution — Held,  in  an  action  brought  by  the 
daughter  as  executrix  decerned,  and  by  the  mother  as  factrix 
confirmed,  that  the  executors  of  the  testator  were  in  safety  to 
pay  the  legacy  to  the  pursuers  on  that  title,  p.  282. 

PROCESS— TITLE  TO  PURSUE— Poor  Rates  — Pauper 
— In  an  action  of  declarator  relative  to  the  administration  of  the 
poors'  funds  of  the  parish  of  Lanark — Objection  to  the  title  to 
pursue  of  certain  paupers  stating  themselves  to  have  interest, 
as  entitled  to  relief  from  the  funds,  sustained,  p.  219. 

TITLE   TO   SUE— Reduction-Improbation— 

Certification,  Reponing  against— ^Circumstances  in  which  the 
title  of  a  party  was  sustained,  to  the  effect  of  reponing  him 
against  a  decree  of  certification  contra  hon  producta,  but  re- 
serving all  pleas  and  objections  to  the  title  beyond  that  effect, 
and  to  the  merits,  p.  473. 

-See  Aliment.    Appeal,    Assignation.    Bankrupt 


Caution.  Cessio.  Citation.  Diligence.  Entail.  Inhibition. 
Jurisdiction,  Minor.  Multiplepoinding.  Parent  and  Child. 
Partnership,  Poors*  Roll.  Proof.  Proving  the  Tenor.  Pub- 
lic Officer.  Ranking  and  Sale.  Reparation.  Representation. 
Res  Judicata.  Right  in  Security.  Small-Debt  Act.  Stamp. 
Summons.  Superior  and  Vassal.    Title  to  Pursue.   Writ. 

PRODUCTIONS— See  Proof. 

PROHIBITIONS— See  Entail. 

PROMISSORY-NOTE— See  Bill  of  Exchange. 

PROOF — Evidence — Admissibility — Excerpts  from  Books — 
Objection  sustained  to  the  admissibility  of  excerpts  from 
books  being  produced  to  a  witness  to  be  founded  on,  in  re- 
spect they  had  not  been  made  under  the  sanction  of  a  com- 
missioner, though  their  accuracy  was  offered  to  be  proved 
juramento,  p.  466. 

Evidence — Presumption — Partnership,  p.  330. 

Oath  in  Reference — Reduction — The  pursuer  in  an 

action  of  reduction  of  a  written  agreement,  on  the  ground  of 
error,  and  ignorance,  and  fraud,  was  unsuccessful  before  the 
jury  on  the  issue  sent  to  trial, — the  jury  finding  for  the  de- 
fenders. Thereafter,  he  proposed  to  refer  the  whole  facts  on 
the  closed  record,  and  the  understanding  on  which  the  agree- 
ment was  entered  into,  to  the  oath  of  the  defenders.  This 
was  objected  to  by  the  defenders,  who  maintained  that  the 
pursuer  could  only  refer  to  their  oaths  the  subject-matter  of 
the  issue  sent  to  the  jury,  because  to  do  other >vise  would 
tend  practically  to  deprive  them  of  the  verdict  which  they 
had  obtained — Held  that  the  pursuer  was  entitled  to  refer  to 
the  oaths  of  the  defenders  the  whole  facts  on  the  closed  record, 
and,  in  particular,  the  understanding  on  which  the  agreement 
was  entered  into,  p.  484. 

Parole — Refreshing  Memory — Question  as  to  the 


competency  of  a  scientific  witness  referring,  during  his  exami- 
nation, to  printed  notes,  containing  an  extended  vidimus  of  his 
original  notes,  calculations,  experiments,  &c.,  made  with  a 
view  to  his  giving  evidence,  p.  564. 

Production —  Competency — Witness —  Process — In 


an  action  by  a  manufacturer  for  payment  or  redelivery  of  a 
quantity  of  yarn,  alleged  to  have  been  sent  to  the  defender  by 
mistake,  the  Court,  in  the  circumstances  of  the  case,  allowed 
the  pursuer  to  prove  his  case  by  the  evidence  of  his  own 
books,  and  the  parole  testimony  of  his  manager,  p.  579. 

Reference  to  Oath — Bill  of  Exchange — Extrinsic 


and  Intrinsic  Quality — A  defender  pleaded  the  sexennial 
prescription  against  an  action  for  payment  of  a  promissory- 
note,  and  in  a  reference  to  oath,  he  admitted  the  constitu- 
tion of  the  debt,  but  did  not  remember  whether  be  had 
paid  the  note,  explaining,  "  that  he  had  made  an  assign- 
ment, according  to  the  law  of  England  where  he  was 
domiciled,  of  all  his  goods  and  effects,  for  the  benefit  of  cre- 
ditors ;  that  the  pursuer  was  the  principal  assignee,  and  had 
accepted  the  assignment, — and  that  that  assignment  cleared 
him  of  all  his  debts."  The  Lord  Ordinary  found  that  the 
debt  had  not  been  paid,  and  that  the  quality  adjected  to  the 
oath,  that  the  debt  was  discharged,  in  consequence  of  the 
pursuer  having  accepted  of  an  assignation  of  his  effects,  was 
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extrinsic,  but  allowed  the  defender  to  be  further  heard  on 
the  import  and  effect  of  the  assignation — The  Court  adhered 
to  the  Lord  Ordinary's  interlocutor,  p.  463. 

PROOF — Reference  to  Oath— Interest— Process—  Competi- 
tion— A.  had  been  sequestrated,  but  was  discharged  on  a  com- 
position, for  which  B.,  who  afterwards  became  his  partner, 
was  cautioner.  After  discharge,  A.  executed  a  trust-deed 
and  assignation  of  the  whole  property,  &c.,  unrealized  under 
the  sequestration,  in  favour  of  a  trustee,  for  behoof  of  the 
parties  who  had  guaranteed  the  composition.  A.  and  B.,  then 
in  partnership,  granted  a  bill  of  exchange,  on  which,  when 
dishonoured,  the  holder  used  arrestments  on  a  fund  belonging 
to  A.,  before  the  assignation  to  the  trustee  had  been  intimated 
to  the  holder  of  the  fund.  The  bill  was  subsequently  paid ; 
and  it  was  alleged,  but  not  proved,  that  C,  the  brother  of  B., 
had  paid  it  out  of  his  funds.  In  a  multiplepoinding  brought 
by  the  holder  of  the  fund,  which  was  claimed  by  C.  as  in 
right  of  the  arrester,  and  also  by  A.*s  trustee  in  virtue  of  his 
assignation — Held  that  C.  could  nut  refer  to  the  oaths  of  A. 
and  B.  the  question,  whether  he,  C,  had  or  not  paid  the  bill 
out  of  his  own  funds,  in  respect  that  neither  A.  nor  B.  were 
competitors,  nor  had  they  any  interest  in  the  matter  at  issue, 
so  as  to  make  a  reference  to  oath  competent,  p.  491. 

Witness — Admissibility — A  person  cited,  along  with 

others,  as  a  defender  in  an  action  for  payment,  had  allowed 
decree  in  absence  to  pass  against  him.  The  case  having 
been  sent  to  a  jury,  this  defender  was  adduced  by  the  pur- 
suer as  a  witness ;  and  before  putting  him  on  oath,  he  was 
discharged  by  the  pursuer  of  all  claim  under  the  action  or  de- 
cree— Held  that  he  was  inadmissible,  in  respect  that  the  dis- 
charge amounted  to  a  good  deed  and  reward,  p.  448. 

Witness— Evidence — Hearsay — Process—The  father 


of  a  woman  pursuing  an  action  of  declarator  of  marriage, 
having,  in  the  special  circumstances,  been  admitted  as  a  wit- 
ness for  the  pursuer,  to  prove  the  nature  of  the  connexion 
between  her  and  the  defender,  the  latter  was  allowed  to 
examine  a  person  in  reference  to  an  alleged  conversa- 
tion between  the  said  person  and  the  pursuer's  father,  on 
the  subject  of  the  pursuer's  connexion  with  the  defender,  p. 
164. 

See  Bankrupt.    Bill  of  Exchange.     Caution.    Hus- 


band and  Wife.    Loan.  Mandate.    Parent  and   Child.    Pay- 
ment. Process.  Statute. 

PROPERTY— Common  Property— Loch— Declarator— Title 
and  Interest — The  conterminous  estates  of  several  parties 
were  bounded  by  a  lake,  which  was  subject  to  increase  and 
decrease  in  size  irom  natural  causes.  By  decree-arbitral,  the 
right  of  property  in  the  lake  belonged  to  A.,  under  burden 
of  a  servitude  in  favour  of  the  other  proprietors  along  the 
banks,  of  fishing  and  fowling,  and  of  a  right  of  pasturage  on 
the  space  left  dry  between  the  line  attained  by  a  flood  and 
the  limit  in  drought.  In  consequence  of  the  cut  which  sup- 
plied a  mill  having  been  improperly  deepened,  the  lake  was 
diminished  In  superficial  extent  to  half  of  the  original  size. 
A.  having  brought  an  action  to  have  it  declared  what  were 
the  proper  boundaries  of  the  lake,  as  ascertained  by  the  de- 
cree-arbitral, and  to  have  stakes  and  posts  placed  so  as  to 
mark  its  limits  and  the  rights  of  parties  in  all  time  coming 
—  The  Court  decerned  in  terms  of  the  libel,  and  remitted 
to  the  Sheriff  to  ascertain  and  mark  the  natural  and  proper 
boundaries,  as  they  stood  at  the  date  of  the  decree-arbitral, 
p.  464. 

PROVING  THE  TENOR— Casus  Amissionis— Proof— Pro- 
cess— Relevancy-^ A  party  alleged  that  a  lease  had  been  exe- 
cuted in  his  favour,  and  that  be  went  to  the  Register- Office 
and  had  it  registered  as  a  probative  writ,  and  that,  having 
got  back  the  principal  and  a  copy,  he  lost  the  principal  lease 
when  in  a  state  of  intoxication,  but  retained  the  copy.  Hav- 
ing brought  an  action  of  proving  the  tenor  of  the  missing 
deed — Held  that  these  averments  in  regard  to  the  casus  were 
not  sufficient  to  ground  the  action  of  proving.  2.  Opinion, 
that  an  extract,  in  these  circumstances,  is  no  good  adminicle 
of  proof,  p.  149. 

— See  Process, 


PROVISIONS  TO  CHILDREN— See  Bankrupt.  Entail 
Husband  and  Wife, 

PUBLIC— See  Statute  3  Geo.  IV,  c.  33,  §  10. 

PUBLIC  BODY— See  Title  to  Pursue. 

PUBLIC  OFFICER— Schoolmaster- Remoral—Procrts— 
The  management  of  the  Tain  Academy  being  vested  by  ro\al 
charter  in  a  body  of  directors,  who  are  empowered  to  make 
bye-laws,  by  one  of  which  it  is  provided,  that  *'  in  case  it 
shall  be  found  necessary  to  discontinue  any  of  the  tcrachers,*^ 
this  shall  be  done  by  the  directors  in  a  certain  manner — Held 
that  the  directors,  acting  in  the  manner  specified,  were  en- 
titled to  dismiss  a  teacher  of  a  particular  department  in  that 
academy,  without  being  obliged  to  assign  special  reasons 
therefor ;  and  a  suspension  and  interdict  at  the  teacher's  in- 
stance refused,  he  being  bound  to  cede  possession  of  his 
office.  2.  Obiter,  That  the  remedy  for  the  injurious  exer- 
cise of  the  power  of  dismissal  was  by  an  action  of  damages, 
p.  184. 

Schoolmaster  —  Trust  —  Powers    and 

Liability — A  testator  left  in  trust  a  sum  of  money  to  certain 
parties,  "  for  the  benefit  of  a  charity  or  school  for  the  poor** 
of  the  testator's  native  parish,  but  no  conditions  were  insert- 
ed  in  the  deed  of  bequest  as  to  the  way  and  manner  in  whidi 
these  trustees  were  to  fulfil  the  bequest.  The  trustees  found- 
ed an  institution  for  teaching,  and  appointed  masters  to  con- 
tinue at  pleasure — Held,  in  an  action  of  damages  brought  by 
one  of  the  masters  who  had  been  dismissed,  that  there  was 
no  obligation  in  law  on  the  trustees  to  appoint  ad  vilam  aat 
culpam  only, — that  the  pursuer's  appointment  was  not  ad  ri- 
tam  aut  culpam,  and  action  therefore  dismissed,  p.  493. 

See  Inhibition.     Payment.     Tille   aad 


Interest  to  Pursue. 
PUPIL— See  Aliment.  Minor. 


R 

RANKING— See  Bankrupt. 

RANKING  AND  SALE— Common  Agent— Title  to  Sue- 
Process — Held  that  the  common  agent  in  a  process  of  rank- 
ing and  sale  is  entitled  to  pursue  all  competent  measures  for 
the  ascertainment  of  the  common  fund,  and  for  the  purpose 
of  discovering  the  nature  of  an  alleged  right  or  interest  in  the 
person  of  the  common  debtor,  which  tends  to  increase  the 
fund  of  division,  p.  536. 

Reduction — Personal  Exception — 

Prescription,  Negative — Circumstances  in  which  a  party  was 
held  to  be  barred,  by  personal  exception  and  the  negative 
prescription,  from  challenging  a  decree  obtained  in  1787  in  a 
process  of  ranking  and  sale,  p.  97. 

-See  Appeal.  Process. 


RECLAIMING  NOTE— See  Process. 

RECORD— See  Process. 

RECORDS— See  Burgh. 

REDUCTION— Statute  1621,  c.  18— Conjunct  and  Confi- 
dent, p.  433. 

See  Jurisdiction.    Process.    Proof.  Henki»§ 

and  Sale.  Small-Debt  Act.    Teinds.    Testament.    Writ. 

REDUCTION  ON  HEAD  OP  DEATHBED,  p.  51. 

REGISTER— See  Inhibition. 

RELEVANCY— See  Jurisdiction. 

RELIEF — See  Bankrupt.  Heir  and  Executor.   Teinds. 

REMUNERATION— See  Arbitration. 

RENTAL  BOLLS— See  Teinds. 

RENTS— See  Trust. 

REPARATION— Contract,  Breach  of— Danmges — Circum- 
stances  in  which  the  jury  found  a  verdict  for  the  pursuers,  in 
an  action  of  damages  against  a  coal  proprietor  for  breach  of  a 
contract  entered  into  by  his  manager,  p.  466. 

Contract,  Breach  of — Damages- Jury  Cause, 

p.  430. 

Damages  —  Defamation,  Written — Verdict 

finding  certain  written  expressions  not  to  amount  to  an  ac- 
cusation of  wilful  and  deliberate  perjury,  p.  49. 

Damages — Diligence — Arrestment,  Wrong- 


ous use  of — Process — An  urrcbtment,  proceeding  on  a  Sheriff 
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Court  sammons  which  was  not  executed  at  all,  and  fell  from 
non-execution  within  the  forty  days,  in  terms  of  the  Act  of 
Sederunt,  8th  July  1831,  §6,  was  used  in  the  hands  of  8 
mercantile  firm  in  this  country  on  goods  which  they  held  for 
behoof  of  a  foreigner — Jury  awarded  £150  damages  in  respect 
of  this  inept  arrestment,  although  the  party  aggrieved  had 
failed  to  employ  the  usual  remedy,  by  applying  to  the  Lord 
Ordinary  on  the  bills  for  letters  of  loosing  arrestment,  p.  52. 

REPARATION — Damages — Diligence — Wrongous  Imprison- 
ment— Probable  Cause — A  party  illegally  imprisoned  on  a 
charge  of  reset  of  theft  of  four  bobbins  of  silk  found  in  his 
house,  which  had  been  permitted  by  the  owner  to  be  taken 
away,  marked,  and  offered  for  sale,  in  the  view  of  detecting 
the  parties  concerned  in  previous  thefts — Held  entitled  to 
damages ;  and  the  defence  of  probable  cause,  in  the  circum- 
stances, not  sustained,  p.  415. 

Damages— Jury  Cause — Resting  Owing,  p. 

430. 

Damages — Jury  Cause — Written  Slander — 

A  correspondence  took  place  between  A.,  a  landed  proprie- 
tor, and  B.,  in  relation  to  a  leave  of  access  across  an  adjoin- 
ing estate,  of  which  B.  was  sub-factor,  in  the  course  of  which 
A.  made  several  allegations  derogatory  to  B.'s  fitness  for  his 
otTice,  and  other  ways  injurious  to  his  feelings.  A.  likewise 
entered  into  communication  with  the  principal  factor  or 
commissioner  of  the  gentleman  on  whose  estate  B.  was  sub- 
factor,  and  sent  him  several  of  the  letters  he  had  written  to 
B.,  containing  the  prejudicial  expressions,  and  he  repre- 
sented B.  to  the  principal  factor  as  ignorant  of  affairs,  and 
that  his  constituent's  interest  appeared  to  be  a  secondary  con- 
sideration with  him,  B.  In  an  action  of  damages  brought  by 
B.,  who  still  retained  his  situation  and  the  confidence  of  his 
employer,  concluding  for  reparation  against  A.  for  using  ex- 
pressions calculated  to  wound  his  B.'s  feelings,  and  injure 
him  with  his  employer— ^Circumstances  in  which  the  jury 
returned  a  verdict  for  the  pursuer,  damages  £100,  p.  426. 

Damages — Road  Trustees — Master  and  Ser- 


vant— Liability — A  father  and  son  having  been  thrown  out 
of  a  gig  on  a  turnpike  road  during  d^k,  in  consequence  of 
having  come  in  collision  with  a  heap  of  stones  placed  on  the 
road  side,  or  water  table,  by  persons  employed  by  the  road 
trustees ;  and  no  precautions  had  been  used  to  warn  way- 
farers of  the  danger ;  and  the  son  died  in  consequence  of  the 
injuries  received,  and  the  father  was  considerably  hurt — Ver- 
dict of  jury  against  trustees  of  £500  as  solatium  for  loss  of 
boy,  and  £300  as  reparation  for  the  injury  sustabed  by  the 
father,  p.  50. 

Diligence — Landlord  and  Tenant — Medita- 


tion e  Fugae  Warrant — Wrongous  Imprisonment — Damages 
— An  application  by  the  trustee  for  a  landlord  for  a  warrant 
to  imprison  a  tenant  in  meditatione  fugte,  until  he  should  find 
caution  de  judicio  sisti,  not  only  for  rents  of  his  farm  past 
due,  but  for  the  rents  of  all  the  future  years  of  the  endurance 
of  the  lease,  "  the  terms  of  payment  being  first  come  and 
bygone" — Held  to  be  competent  and  warranted  in  law,  and 
bill  of  exceptions  against  a  charge  to  a  jury  directing  other- 
wise, allowed,  p.  418. 

Injury — Damages — Master  and   Servant — 


Police  Statutes,  3  Geo.  IV.  c.  78;  7  Geo.  IV.  c.  115;  2 

Qui.  IV.  c.  87,  and  3  and  4  Gul.  IV Process — A  party, 

alleging  that  he  had  been  brutally  assaulted  on  the  street  by 
a  night  watchman  of  the  city  of  Edinburgh,  who,  on  the  pre- 
tence that  he  had  committed  a  breach  of  the  peace,  struck 
him  with  his  baton,  and  thereby  fractured  his  leg,  brought 
an  action  of  damages  for  the  alleged  injury,  and  concluded 
against  the  watchman  in  question,  dn  the  I8th  section  of  the 
Edinburgh  Police  Statute,  2  Gul.  IV.  c.  87»  and  also  against 
the  Superintendent  and  the  Clerk  of  the  Commissioners  of 
Police  as  representing  them,  and  as  conjunctly  and  severally 
answerable  for  the  conduct  and  proceedings  of  the  night 
watchmen.  The  libel  contained  no  averment  against  the 
Superintendent  or  the  Commissioners  which  could  connect 
them  with  the  alleged  outrage,  as  being  done  under  their 
cognizance  or  authority — 1.  Held  that  the  acUou  was  rele- 


vantly laid  against  the  Commissioners  of  Police.  2.  The 
action  dismissed  quoad  the  Superintendent  of  Police,  in  re- 
spect the  Statute  did  not  provide  that  he  might  be  called  as 
representing  the  Commissioners,  p.  244. 

REPARATION— Mora— Contract— Dead  Freight— Circum- 
stances in  which  a  claim  for  dead  freight,  on  account  of  mora 
and  failure  to  make  a  shipment,  was  allowed,  p.  509. 

Solatium — Jury  Cause  —  Road   Trustees, 

Liability  of— Master  and  Servant — The  trustees  of  a  pub- 
lic turnpike  gave  general  directions  for  the  repair  of  the 
road,  and,  preparatory  to  that  object,  a  quantity  of  loose 
stones  was  placed  by  the  wayside  by  the  contractors  and 
others  employed  by  the  trustees.  A  traveller  and  his  son, 
during  the  dark,  accidentally  brought  their  gig  in  collision 
with  the  heap  of  stones,  in  consequence  of  which  they  were 
thrown  out  of  the  vehicle,  and  the  son  died  of  his  wounds, 
and  the  father  received  grievous  bodily  injury.  On  an  issue 
following  on  an  action  at  the  Other's  instance  against  the 
trustees,  through  their  treasurer,  the  jury  found  for  the  pur- 
suer, damages  £500  for  the  loss  of  the  son,  and  £300  to  the 
father  by  way  of  aolatium — An  exception  taken  to  the  law 
in  the  charge  disallowed  by  the  Court :  their  Lordships  unani- 
mously agreeing  with  the  Judge  who  presided  at  the  trial,  that 
not  merely  the  subordinates,  but  that  trustees,  as  represent- 
ing the  road  fund,  are  liable  for  injury  arising  from  the  negli- 
gence or  improper  conduct  of  persons  employed  by  the  trus- 
tees, when  engaged  in  any  operation  performed  under  the 
authority  of  the  trustees,  p.  507. 

See  Inhibition.     Statute  3  Geo,  2  V,  c.  S3. 


REPRESENTATION— Passive  Titles— Heir  and  Executor 
— Service,  Special — Title  to  Sue— Jurisdiction — Process — 
A  party  domiciled  in  England,  on  the  marriage  of  his  daugh- 
ter A.,  bound  himself  in  the  marriage  indenture  to  convey  to 
trustees  a  certain  portion  of  his  means,  to  be  laid  out  in  lands 
in  Scotland, — the  rents  to  be  paid  to  his  daughter,  and  her 
husband  after  her,  and  on  their  death,  the  property  was  to  be 
held  by  the  trustees  for  certain  purposes.  He  reserved  power 
to  alter,  and  also  to  test  on  the  rest  of  his  property.  He  sub- 
sequently executed  an  English  will,  by  which  he  left  a  legacy 
to  his  daughter  B.,  who  was  domiciled  in  England,  the  prin- 
cipal sum  to  be  held  by  the  trustees,  and  the  revenue  to  be 
applied  for  her  use.  The  daughter  A.  was  also  interested  in 
this  will,  and  both  she  and  B.  were  taken  bound  to  execute 
a  deed  sufficient  to  convey  the  Scotch  heritage  to  his  trustees, 
to  be  held  by  them  under  the  conditions  in  the  marriage  in- 
denture. A.  and  B.  obtained  themselves  served  and  retoured 
heirs-portioners  of  line  in  special  to  their  father  on  bis  death ; 
and  having  made  up  titles  to  the  Scotch  heritage,  conveyed 
the  same  to  the  trustees  under  A.*s  marriage-contract.  A 
summons  of  reduction  of  certain  deeds  executed  in  favour  of 
their  father  was  served  upon  A.  and  B.  as  his  representatives 
— Held  that  A.,  being  lucrata  by  the  succession,  was  compe- 
tently cited  as  a  defender,  and  that  it  was  unnecessary  to  follow 
the  forum  of  the  trustees  in  England,  where  the  personal  funds 
were  still  vested  in  trust  for  trust  purposes. — Question  raised, 
Whether  B.,  who  was  domiciled  in  England,  and  had  acci- 
dentally been  in  Scotland  on  a  visit  when  the  summons  was 
served  personally  on  her,  who  had  no  interest  in  the  heritage, 
and  was  only  entitled  to  the  revenue  of  a  money  portion  un- 
der the  English  will,  was  amenable  to  the  jurisdiction  of  the 
Court  of  Session,  in  respect  of  the  personal  service  ?  p.  302. 

. See  Process, 

REPONING— See  Process, 

RES  JUDICATA— Court  of  High  Commission— Teinds— 
Deciroae  Inclusae  Right — Locality — A  decision  of  a  Lord  Or- 
dinary, in  a  process  of  locality  exempting  lands  from  stipend, 
pronounced  inforo,  found  to  be  res  judicata^  and  binding  on 
the  successors  of  the  parties  in  a  process  of  locality  of  a  fu- 
ture stipend,  although  the  grounds  of  decision  were  admitted- 
ly erroneous,  according  to  the  subsisting  interpretation  of  a 
clause  bearing  cum  decimis  inclusis,  p.  456. 

— — Personal  Exception  —  Process  —  Supple- 
mentary Summons — Circumstances  in  which  the  Court  dis- 
missed a  supplementary  action,  as  bciog  ao  incompetent  cona' 
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ius  to  retry  the  same  question  which  was  raised  in  the  original 
action,  where  decree  had  been  pronounced,  p.  316. 

RES  JUDICATA— Personal  Exception— Poverty— Circum- 
stances which  were  held  sufficient  to  bar  an  action  of  reduction 
of  a  decree  obtained  in  a  reduction-improbation,  and  acquiesced 
in  for  eighteen  years,  though  the  party  pleaded  that  the  decree 
passed  agabst  him,  and  became  final,  in  consequence  of  poverty 
and  certain  special  circumstances,  p.  348. 

.-^— *^— — ^-^—  See  Bankrupt, 

RES  NOVITER— See  Process, 

RESERVED  POWERS— See  Entail 

RESTING-OWING— See  Process, 

RETENTION— Harbour-Dues,  Leith— Merk  per  Ton— Be- 
neficiary— Burden — Interdict — The  ministers  of  Edinburgh 
have  right  to  the  "  haill  benefit"  of  the  produce  of  a  custom 
collect^  at  the  port  of  Leith,  called  the  Merk  per  Ton,  sub- 
ject to  a  deduction  for  the  expense  of  collection  and  keeping 
the  harbour  in  repair.  The  Magistrates  of  Edinburgh  having 
sanctioned  the  retention  of  a  large  sum  by  the  commissioners 
for  managing  the  harbour,  out  of  this  tax,  for  the  purpose  of 
enlarging  the  berthage  for  steam-boats — The  Court,  on  a  bill 
of  suspension  and  interdict  presented  by  the  ministers,  granted 
interdict,  and  passed  the  bill,  p.  241. 

See  Bankrupt, 

REVENUE— See  Expenaes,  Stamp, 

KEVlEW^-^See  Jurisdiction,  Process, 

RE  VOCATION— See  Husband  and  Wife.  Mandate,  Testa- 
ment, 

RIGHT  IN  SECURITY— Accretion— Bankrupt  — Cessio— 
Disposition  Omnium  Bonorum — Diligence — Inhibition — A 
party  having  been  found  entitled  to  the  benefit  of  cessio, 
granted  a  disposition  omnium  bonorum.  With  the  trustee's 
sanction,  the  debtor  executed  a  bond  over  his  landed  property 
in  security  of  a  sum  which  had  been  advanced  to  purge  certain 
inhibitions  used  by  the  trustee,  but  they  were  not  Mrithdrawn 
from  the  record  till  after  the  execution  of  the  bond.  ^  In  a 
ranking  and  sale  of  the  debtor's  property,  on  an  objection 
stated  by  the  common  agent,  that  the  inhibition  being  still 
extant  after  the  date  of  the  bond,  rendered  it  invalid,  and 
that  the  duty  of  a  trustee  was  such,  that  he  could  not  take 
securities  over  the  debtor's  estate,  but  only  sell — Opinion  of 
the  Court,  in  the  circumstances,  that  the  disposition  ommum 
bonorum  diid  not  so  divest  the  debtor  that  he  could  not  com- 
petently execute  the  bond  with  the  trustee's  approval ;  and 
that,  in  the  circumstances,  the  inhibition  being  purged,  though 
subsequent  to  the  date  of  the  bond,  the  prior  infeftment  of 
the  debtor  in  the  lands  accresced  to,  and  validated  the  heri- 
table bond,  p.  499. 

Competition  —  Payments,  Indefi- 
nite— Process— Held,  1.  That  an  heritable  security  over  A.'s 
fee-simple  estate  might  be  validly  kept  up  by  a  transference, 
ex  facie  absolute,  in  favour  of  X.,  who  united  the  characters 
of  A.'s  trustee,  under  a  voluntary  trust  for  payment  of  A.'s 
debts,  and  of  agent  employed  by  him  to  negotiate  a  new  loan, 
and  that  the  debt  was  not  extinguished  confusione,  though 
the  transference  in  fiivour  of  X.  was  obtained  with  A.'s 
money  t  2.  That  X.  might,  as  part  of  the  arrangement  with 
the  new  lender,  validly  convey  the  right  which  he  had  ac- 
quired by  the  transference,  as  a  collateral  security  to  the  new 
lender,  and  thus  entitle  the  new  lender,  in  a  ranking  and  sale 
of  the  estate,  to  a  preference  over  another  real  creditor  of  the 
estate,  whose  right  was  completed  prior  to  the  date  of  the 
transference,  but  posterior  to  the  date  of  the  right  which  was 
transferred :  3.  Tiiat  the  new  lender,  upon  repayment,  might 
validly  restore  this  collateral  security  to  X.  by  a  simple  dis- 
charge and  renunciation  in  his  favour,  so  as  to  enable  X. 
again  to  transfer  it  as  a  collateral  security  for  behoof  of  A. ; 
and  that  a  retrocession  to  X.  was  not  necessary  for  this  pur- 
pose :  4.  That  a  subsequent  conveyance  of  the  same  right  by 
Y.,  who  had  come  in  place  of  X.  as  trustee  and  agent  for  A.'s 
successor  in  the  lands,  and  got  an  assignation  to  X.'s  right, 
was  an  effectual  collateral  security  for  a  loan  contracted,  and 
completed  by  infeftment,  in  1617,  and  was  preferable,  in  a 
competition  for  the  price  of  the  lands,  to  an  intermediate  se- 


curity over  the  same,  completed  in  1812 :  And  held  lastfy. 
That  the  creditor  under  the  security  of  1817,  was  entitled  to 
impute  indefinite  payments  of  interest  to  the  extinction  of 
the  debt  least  secured,  and  to  allow  the  interest  of  the  oolla- 
teral  security  to  accumulate  towards  its  extinction,  as  the 
best  secured,  p.  193. 

RIGHT  IN  SECURITY— Competition— Sale— Landlord  and 
Tenant — Sequestration — A  postponed  heritable  creditor  in- 
feft,  purchased  the  subjects  held  in  security  under  his  bond 
from  a  previous  creditor,  who  brought  them  to  sale.  Before 
he  could  complete  his  titles,  the  landlord  had  meantime  se- 
questrated, and  on  an  unusual  lapse  of  time  executed  the 
warrant  of  sale.  The  heritable  creditor  claimed  in  the  se- 
questration to  be  preferred  to  a  portion  of  the  som  realized 
by  the  sale,  as  applicable  to  the  rent  due  firom  the  term  bis 
entry  was  to  commence,  and  for  which  the  sequestrarion  was 
awarded ;  and  the  rest  he  claimed  as  applicable  to  the  prio- 
cipal  ana  interest  still  due  on  his  bond.  His  titles  had  not 
been  completed  in  consequence  of  circumstances  over  which 
he  had  no  control,  and  he  brought  no  poinding  of  the  ground 
— The  Court  preferred  the  creditor  to  Uie  landlord,  but  found 
no  expenses  due,  p.  153. 

Heritable   Creditor,  Powers  of— 

Bond  and  Disposition  in  Security — Personal  Exception — 
Sale — The  rule,  that  a  party  who  exposes  the  subjects  to  sa1« 
in  virtue  of  a  power  to  that  effect  contained  in  his  bond  and 
disposition  in  security,  cannot  himself  purchase  the  aubjects 
at  the  roup,  is  not  so  inflexible  as  to  render  it  illegal,  under 
any  circumstances,  for  an  heritable  creditor  to  purchase  the 
subject  in  his  bond,  when  exposed  by  himself,  p.  207. 

-Power  of  Sale — Interdict — Agent 


and  Client — Hypothec,  Writer's — Process — An  heritable  cre- 
ditor brought  the  subjects  included  in  his  security  to  sale,  ia 
virtue  of  a  power  to  that  effect  in  his  bond.  A  bill  of  sus- 
pension and  interdict  against  the  sale  was  presented  hrs 
trustee  for  the  personal  creditors,  on  the  ground  that  tbe 
subjects  would  not  bring  a  fair  price,  in  respect  that  the  titles 
were  retained  by  the  law-agent  of  the  debtor,  under  a  dsim 
of  hypothec  for  professional  charges  incurred  to  him  by  tbe 
debtor  in  the  bond,  subsequent  however  to  the  date  of  tbe 
bond — Held  that  this  was  no  ground  for  interdicting  the  saie. 
p.  322. 

-See  Caution,,  Process,   Stamp. 


ROAD  ACT— See  Cautioner,   Statute.    Title  to  Purne. 
ROAD  TRUSTEES— See  Reparation, 


SALE —  Delivery — Diligence — Expenses — A  traveller  ordered 
a  quantity  of  goods  from  a  trader  in  Edinburgh  for  his  consn- 
tuent  in  London,  and  they  were  shipped,  per  invoice,  bj  s 
steamer,  which  put  back  to  Leith  in  consequence  of  stress  of 
weather,  and  the  seller  then  obtained  possession  of  the  goodi. 
and  reshipped  them  by  another  vessel,  and,  without  girir^ 
evidence  of  tbe  reshipment,  as  he  was  asked  to  do,  as  tb« 
condition  on  which  payment  was  then  agreed  to  be  made,  tbe 
seller  demanded  payment  from  the  traveller,  and  arrested  bis 
goods  jurisdictionis  fundandct  causa,  and  brought  an  actioo 
for  payment — Circumstances  in  wUch  held,  the  debt  nm 
being  disputed,  that  the  defender  was  not  liable  for  the  ts- 
pense  of  these  judicial  proceedings,  p.  277. 

. See  Right  in  Security, 

SALMON-FISHING  STATUTES— See  Fiskimff. 

SCHOOLMASTER— See  Public  Officer, 

SECURITY— See  Diligence, 

8EMIPLENA— See  Parent  and  Child, 

SEQUESTRATION— See  BoaMipf.  Judicial  Factor.  Pr.^ 
cess.  Right  in  Security, 

SERVICE,  SPECIAL— See  Representation, 

SERV IT UDE— Interdict— Possessory  Right — Jarisdicdoo^ 
A.  and  B.,  two  conterminous  proprietors,  entered  into  a  writ- 
ten Agreement  in  regard  to  their  boundaries,  in  which  there 
was  reserved  to  A.  a  right  of  servitude  over  the  property  c^' 
B.,  "  for  the  benefit  of  the  house  of  A.,  but  specially  ex<iad< 
ing  the  same  from  farming  purposes" — Held  that  A.  was,  (.> 
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der  tbe  servitude  in  his  favour,  entitled  to  cart  stones  and 
building  materials  to  rebuild  and  enlarge  the  offices  in  con- 
nection with  his  house,  and  interdict  granted  accordingly 
against  B.  from  molesting  or  interfering  with  A.  in  the  exer- 
cise of  his  right.  2.  The  Sheriff  has  jurisdiction  to  decide 
upon,  and  enforce  a  right  of  servitude  constituted  by  a  writ- 
ten agreement,  p.  111. 

SETTLEMENT— See  Trust 

SET-OFF— See  Bankrupt. 

SHERIFF-COURT— See  Process. 

SHIP— See  Process. 

SINGULAR  SUCCESSOR--See  Landlord  and  Tenant. 

SI  SINE  LIBERIS— See  Testament. 

SMALL-DEBT  ACT— Statute  10  Geo.  IV.  c.  65— Process 
—  Citation — Reduction — 1.  In  an  action  of  reduction  of  a  de- 
cree under  the  Small-Debt  Act — Held  no  sufficient  ground 
of  reduction,  that  a  copy  of  the  account  sued  for  was  merely 
engrossed  on  the  back  of  the  copy  summons  served,  and  not 
separately  served  on  the  defender,  and  that  the  citation  did 
not  bear  that  a  copy  had  been  served,  p.  339. 

An  objection  to  the  decree,  on  an  alle- 
gation that  the  defender  was  not  personally  present  at  the  call- 
ing of  the  cause,  and,  therefore,  should  have  been  cited  de 
novo,  repelled, — there  being  a  marking  in  the  cause-book, 
which  the  clerk,  on  a  remit,  reported  to  imply  that  the  de- 
fender yma  present,  though  he  offered  proof  that  he  was  not, 
p.  339. 

STAMP  ACT,  55  Geo.  III.  c.  184_See  Bill  of  Exchange. 

STAMP — Revenue — Process  —  Cautionary  Obligation — Sep- 
tennial Limitation — It  is  pars  judicis,  at  any  stage  of  a  cause, 
to  notice  an  objection  arising  on  the  stamp  laws,  to  any  of 
the  documents  founded  on  in  process,  p.  488. 

Statutes  37  Geo.  III.  c.  136,  §  1 ;  55  Geo.  III.  c. 

184,  §  31 — Right  in  Security — Process— A  creditor  infeft  on 
a  redeemable  bond  of  annuity  which  had  been  extended  on  a 
stamp  of  too  small  value,  instituted  certain  proceedings  at  law 
against  the  debtor,  and  thereafter  had  the  proper  stamp  af- 
fixed  to  the  deed  on  payment  of  the  usual  penalty — Held, 
(1.)  under  the  first  section  of  37th  Geo.  III.  c.  136,  that 
the  affixing  the  proper  stamp  operated  retro,  and  validated  the 
creditor's  titles  and  subsequent  procedure.  (2.)  On  an  assig- 
Hiition  or  transfer  of  a  redeemable  bond  of  annuity,  the  pro- 
per stamp  for  the  transfer  or  assignation  is  the  common  deed 
stamp,  p.  536. 

See  Expenses.    Writ. 


ST  ATUTE— Construction— Obligation— Powers—  Canal—  A 
canal  company  was  **  empowered  and  authorised"  by  Acts  of 
Parliament  to  make  a  canal  of  a  certain  depth,  and  in  order 
to  defray  the  expense  of  that  operation,  to  borrow  money 
and  levy  dues  on  the  canal — Circumstances  in  which  held, 
that  the  company  were  entitled  to  levy  the  statutory  dues  on 
the  whole  length  of  the  canal,  although  only  a  part  of  it  was  of 
the  statutory  depth,  p.  209. 

STATUTE  OF  LIMITATIONS— See  Stamp.  Testament. 

STATUTES,  1567,  c.  6  and  7;  1578,  c.  61;  1581,  c.  99; 
1584,  c.  129,  131,  132;  1592,  c.  116,  117;  1690,  c.  1,  re- 
scinding 1669;  1690,  c.  5,23;  10  Anne,  c.  12,  1711;  5 
Geo.  1.  c.  29,  §  8,  9 — See  Jurisdiction. 

1579,  c.  68,  74;  1663,  c.  16— See  Poor. 

. 1581,  c.  118— See  Diligence. 

. 1581,  c.  119;  1597,  c  268-9;  1600,  c.  13— See 

Inhibition, 

. 1621,  c.  18— See  Entail. 

December  28,   1648;  June  19,  1649;  June  6, 

1661— See  Annuity  Tax. 

1661,  c.  24— See  Bankrupt. 

1672.  c.  2— See  Minor.  §  6— See  Process. 

1672,  c.  16,  §  32;  1693,  c.  14;  1696,  c.  18— 


See  Inhibition. 

1685,  c.  22— See  Entail. 

1693,  c.  35 — See  Superior  and  Vassal. 

1695— See  Commonty.  C.  24 — See  Process. 

17  and  22  Geo.  IL  ;  19  Geo.  IIL  c.  20;  54  Geo. 


HI. ;  4  Geo.  IV.  c.  79;  5  Geo.  IV.  c.  90— See  Church. 


STATUTE,  24  Geo.  II See  Bankrupt. 

8  Geo.  in.  c.  63,  §  70,  72 ;  27  Geo.  IIL  c. 

55,  §  6 — Construction — Jurisdiction — Powers — Canal — In  an 
advocation  of  a  summary  action  before  the  Sheriff,  laid  on  the 
Statutes  for  the  formation  of  the  Forth  and  Clyde  Canal,  and 
which  called  on  the  defenders  to  communicate  the  benefit  of 
a  lateral  cut  which  they  had  made,  under  powers  contained  in 
the  Statute,  by  extending  it  to  the  edge  of  their  property,  so 
that  the  petitioner  might  obtain,  by  the  extension,  the  benefit 
of  the  navigation  of  the  canal — Held,  I.  That  the  Sheriff  had 
no  jurisdiction  or  power  to  decide  in  the  action  :  2.  That  the 
Statutes  referred  to,  do  not  authorise  any  adjoining  proprietor 
to  enter  upon  the  grounds  of  a  neighbour  for  the  purpose  of 
prolonging  or  continuing  up  to  the  march  or  boundary  of  sudi 
adjoining  proprietor,  any  navigable  cut  by  which  such  neigh- 
bour may  have  connected  some  part  of  his  grounds  with 
the  canei  navigation  in  question,  or  to  compel  or  require 
such  neighbour  himself  to  prolong  or  continue  such  cut 
through  the  whole  extent  of  his  grounds,  and  up  to  the 
march  or  boundary ;  and,  3.  That  even  if  the  Statutes  did 
confer  such  a  right  on  an  adjoining  proprietor,  it  would  be  a 
relevant  and  sufficient  defence  against  any  action  brought  to 
enforce  it,  that  previous  to  the  raising  of  such  action,  the 
ground  through  which  such  prolongation  was  sought  to  be 
carried,  had  ceased  to  belong  to  the  maker  or  owner  of  the 
original  cut ;  and  that  the  pursuer  and  defender  in  such 
action  were  no  longer  conterminous  proprietors,  p.  122. 

-28  Geo.  IIL  c.  58;  38  Geo.  IIL  c.  19;  39  Geo. 


III.  c  44;  45  Geo.  IIL  c  32,  c.  114;  47  Geo.  IIL  c.  2; 
53  Geo.  III.  c.  53 ;  6  Geo.  IV.  c.  103— Royal  Charters  in 
favour  of  Magistrates  of  Edinburgh,  1603  and  1636 — Harbour 
— Power  to  Levy  Dues — Found  that  the  Magistrates  of  Edin- 
burgh have,  in  virtue  of  certain  Crown-charters  and  imme- 
morial practice,  right  to  levy  dues  at  a  certain  rate  in  the  port 
and  harbour  of  Leith,  over  vessels  and  goods,  &c.,  viz., 
shore-dues  and  merk  per  ton,  beaconage  and  anchorage  dues, 
berthage  and  flag  and  light  dues,  and  dues  in  name  of  pilotage, 
p.  533. 

37  Geo.  IIL  c.  136,  §  1 ;  55  Geo.  IIL  c.  184,  § 


31 — See  Stamp. 

48  Geo.  III.  c.  151,  §  18— See  Process. 

54  Geo.  IIL  c.  137— See  Bankrupt. 

56  Geo.  III.  c.  67 — See  Exclusive  Privilege. 

-  57  Geo.  IIL  c.  64 — See    Title  and  Interest  to 


Pursue. 


•3  Geo.  IV.  c.  33,  §  10— Mobbing  and  Rioting 


— Proof — Reparation — Damages — Public — Burgh — A  party, 
proceeding  on  3  Geo.  IV.  c.  33,  §  10,  having  raised  an  action 
to  recover  from  the  town-clerks  of  a  burgh  the  value  of  cer- 
tain premises  and  furniture,  alleged  to  have  been  set  fire  to 
by  "  a  riotous  or  tumultuous  assembly,"  and  thereby  de- 
stroyed— Circumstances  in  which  the  Court  held,  that  the 
mob  was  a  riotous  or  tumultuous  assembly  in  the  sense  of  the 
Act,  and  that  the  damage  was  occasioned  by  the  mob  setting 
fire  to  the  dwellipg,  p.  92. 

(PoUce)  3  Geo.  IV.  c.  78;  7  Geo.  IV.  c.  115; 


2  Gul.  IV.  c.  87,  and  3  and  4  Gul.  IV See  Reparation. 

6  Geo.  IV.  c.  120  §  40— See  Process. 

6  Geo.  IV.  c  24,  §  2— See  Process. 

7  Geo.  IV.  c.  98,  §  20;  4  and  5  Gul.  IV.  c.  71, 


§  29 — Construction — Obligation — Liability — 1.  It  was  pro- 
vided by  Act  of  Parliament,  that  a  party  across  whose  grounds 
a  railway  ran,  should  be  **  entitled  to  receive  from  the  rail- 
way company  the  sum  of  one  halfpenny  per  ton  upon  all 
goods  or  articles  upon  which  a  tonnage  duty  is  chargeable" 
in  virtue  of  the  Act.  In  an  after  section  of  the  Act,  the  com- 
pany were  authorised  to  levy  certain  duties  "  for  the  tonnage 
and  conveyance  of  all  minerals,  goods,  wares,  merchandise,  and 
other  things"  to  be  carried  along  the  railway ;  and  in  the 
enumeration  of  articles  liable  to  duty,  a  rate  was  declared  to 
be  leviable  *'  for  every  carriage  conveying  passengers  or 
goods,  not  exceeding  five  cwt.,  "  the  rate  not  to  exceed  six- 
pence per  ton  per  mile — Held  that  carriages  conveying  pas- 
sengers were  comprehended  among  the  tonnageable  articles. 
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and  therefore,  that  the  railway  company  was  liable  therefor 
for  way-leave  to  the  party  across  whose  grounds  the  railway 
ran,  p.  147. 

STATUTE — A  party  having  by  Statute  a  right  to  receive  cer- 
tain payments  from  a  railway  company  for  way-leave  for  car- 
riages conveying  passengers  by  the  railway  across  his  grounds 
— Question  raised,  Whether  a  subsequent  private  Act,  obtained 
by  the  company  Mrithout  personal  notice  of  the  introduction  of 
the  measure  in  the  House  of  Commons,  but  where  the  standing 
orders  of  the  house  were  complied  with,  could  affect  the  rights 
of  the  party  under  the  previous  Act?  p.  147. 

7  and  8  Geo.  IV.  c.  109— Road  Act— Trustee— 

Personal  Exception — Circumstances  in  which  the  Court  ex- 
pressed an  opinion,  that  a  party  was  not  barred  by  his  actings, 
as  trustee  under  a  road  act,  in  reference  to,  and  approving  of, 
a  proposed  alteration  of  a  line  of  road,  from  afterwards  ob- 
jecting, as  a  proprietor  on  it,  to  certain  of  the  proceedings  as 
to  the  line,  in  which,  as  he  alleged,  the  trustees  had  exceeded 
their  powers,  p.  87. 

10  Geo.  IV.  c.  55— See  SnutlUDeht  Act. 

1  Gul.  IV.  c  69,  §  36— See  Process, 

2d  and  3d  Gul.  IV.  c.  65  (Reform  Act),  and  3d 


and  4th  Gul.  IV.  c.  76  and  77  (Burgh  Reform  AcU)— See 
Process, 

3  and  4  Gul.  IV.  c  76  (Royal  Burghs  Reform 


Act) — See  Process. 

6  and  7  Will.  IV.  c.  66— Sec  Cessio.    Process, 


C.  42— See  Entail, 

J  Victoria,  c.  41 — See  Diligence. 


SUMMONS— See  Jurisdiction.  Process. 

SUPPLEMENTARY— See  Res  Judicata. 

SUPERIOR  AND  VASSAL— Clare  Constat.  Precept  Of— 
Confirmation,  Charter  Of— Statute  1693,  c.  35— Mid-Impedi- 
ment— Where  a  party  infeft  in  the  mid-superiority  of  lands 
on  a  charter  a  me  only,  unconfirmed  by  the  over-superior, 
granted  precepts  of  dare  constat  to  the  heirs  of  the  vassal — 
Held  that  these  precepts  were  validated  by  a  confirmation  of 
the  charter  after  the  deaths  both  of  the  granter  and  grantees : 
such  deaths  being  no  mid-impediments  to  the  retroactive 
effect  of  the  charter  of  confirmation,  p.  80. 

Non-Entry- Title  to  Sue- 
Charter  a  Non  Habente  Potestatem — Jus  Accretionis — Pro- 
cess— A.,  the  proprietor  of  an  estate,  who  was  base  infefV, 
became  a  party  to  his  daughter's  contract  of  marriage  in  1768, 
wherein  he  conveyed  the  estate,  with  procuratory  and  pre- 
cept, to  the  second  son  of  the  marriage.  Thereafter  the  su- 
perior, who  was  labouring  under  forfeiture,  granted  in  1778 
a  charter  of  confirmation  of  the  base  right,  and  he  likewise 
confirmed  the  marriage-contract,  the  superiority  and  estate 
being  at  that  time  annexed  to  the  Crown ;  but  in  1785  the 
estate  was  restored  to  the  superior  by  Crown-charter.  The 
second  son  of  the  marringe  expede  a  general  service  in  1795, 
as  nearest  and  lawful  heir  of  provision  to  A.,  and  having 
taken  up  the  unexecuted  procuratory  in  the  marriage-contract, 
was  duly  infeft.  B.,  representing  the  superior  of  the  lands 
in  virtue  of  an  entail,  at  the  distance  of  fifty-three  years  fi'om 
the  date  of  the  charter  of  confirmation,  brought  an  action  of 
declarator  of  non-entry  against  the  second  son  of  the  mar- 
riage— Opinion  of  the  Court,  (1.)  That  A.  must,  at  his 
death,  be  considered  to  have  been  duly  entered  as  vassal  with 
the  superior,  in  respect  that  the  superior  had  confirmed  the 
base  right  and  the  marriage -contract  in  1788,  and  in  respect 
that  A.  conveyed  the  estate  in  the  marriage-contract,  with 
procuratory  and  precept :  (2.)  That  whatever  defect  existed, 
by  reason  of  the  forfeiture,  against  the  charter  of  confirma- 
tion, it  was  cured  by  the  Crown-charter ;  or,  at  all  events, 
(3.)  That  the  second  son,  as  heir  of  provision  under  the  mar- 
riage-contract, duly  served  and  retoured,  and  as  representing 
A.,  who  had  accepted  the  charter,  could  not  now  ob- 
ject to  it  as  flowing  a  non  habente  potestatem,  in  a  questiorv 
with  a  party  representing  the  superior  who  had  granted  the 
charter ;  and,  (4.)  That  as  A.  must  be  held  to  have  been 
duly  entered  as  vassal  with  the  superior,  it  was  not  necessary, 
in  the  action  of  non-cnlry,  to  call  A.*8  heir  of  line  or  investi- 


ture— Action  accordingly  sustained  against  the  second  son, 
as  heir  of  provision  of  A.,  and  preliminary  defence,  that  A/s 
heir  of  line  was  not  called,  accordingly  repelled,  p  580. 

SUPERIOR  AND  VASSAL— See  Bankrupt.    Commonly, 

SUSPENSION— Sec  Diligence,  Process. 

T 

TACITURNITY— See  Payment. 

TEINDS— Crown  Rentallers— Kindly  Tenants— Reduction- 
Held,  1.  That  th(i  Crown  rentallcrs  of  Locbmaben  hare  a  ri^^ht 
of  property  in  their  possessions,  indefeasible  by  the  Crown,  and 
capable  of  being  feudalized,  burdened  and  alienat«^  at  plea- 
sure :  2.  That  the  rentalters*  property,  if  ever  it  belonged  to 
the  Kings  of  Scotland  jure  coronte,  being  now  held  in  full 
and  indefeasible  property  by  parties  entitled  to  all  the  <fuh- 
stantial  rights  of  vassals,  without  reservation  in  favour  of  tie 
Crown,  is  validly  dissolved,  at  least  quoad  the  dominium  utde^ 
from  the  Crown,  and  so  is  liable  in  a  rateable  proportion  of 
teind  duty  for  payment  of  minister's  stipend :  3.  An  interio- 
cutor  of  a  Lord  Ordinary  (of  1810),  holding  them  exempt 
from  teind,  accordingly  reduced,  p.  255. 

Stipend — Augmentation — Landlord  and  Tenant — 

Warrandice — Personal  Exception — 1.  Effect  of  a  clauee  of 
relief  of  augmentation  of  stipend  in  a  lease  by  the  Crown  of 
teinds.  2.  Obiter,  in  terms  of  St  Andrew's,  Moray,  in  17:23, 
that  while  there  is  free  teind  in  the  parish,  teinds  held  by 
the  Crown,  and  paid  in  rental-bolls,  are  exempt  from  aug- 
mentation of  stipends,  p.  571. 

Warrandice — Obligation  of  Relief — Clause — The 


estates  and  rights  of  the  earldom  of  Caithness  havbig  bee:i 
vested  in  the  Earls  of  Breadalbane,  one  of  whom,  by  a  eon- 
tract  of  sale  in  1715,  made  over  part  of  the  said  cstJites,  \i-irh 
a  warrandice  to  the  purchaser  agaitist  future  augmentations 
of  stipend  above  certain  s{)ecified  proportions,  and  there- 
after, in  1719,  disponed  the  whole  of  the  said  estates  st.A 
rights,  including  that  part  thereof  previously  conveyeil,  "in 
so  far  allenarly  as  he  had  or  has  right  thereto  in  any  niannt-r 
of  way ;"  the  disposition  being  grunted  with  vanoua  burdms 
and  conditions,  and,  inter  alia,  with  the  burden  of  **  all  bar- 
gains and  sales  of  any  part  or  portion  of  the  lands  and  othet^ 
particularly  and  generally  above  disponed,  or  tacks  of  anv  o( 
the  said  lands,  and  obligements  therein  contained" — HeM 
that  the  disponee  in  1719  was  bound  to  relieve  the  sucrt>- 
Bors  of  the  Earl  of  Breadalbane  of  the  obligation  of  warrvt- 
dice  contained  in  the  contract  of  1715, — the  dause  of  bur- 
den extending  to  all  the  estates  and  rights  enumerated  in  tbe 
disposition,  and  not  merely  to  those  effectually  conveyed  by 
it,  p.  327. 
See  Pes  Judicata. 


TENDER— See  Expenses. 

TESTAMENT— Capacity  —  Reduction  —  Circumstances  in 
which  a  jury  found  for  a  pursuer,  in  an  action  of  reduction  vf 
a  deed  of  settlement  brought  on  the  head  of  incapacity,  p.  424. 

.~ Clause  —  Construction  —  Bursary —  Benefi- 
ciary— Trustees — Circumstances  in  which  held,  that  the  ob- 
ject of  a  clause  in  a  trust-deed,  was  to  make  a  provision  fort 
succession  of  young  men  of  the  name  of  Cairnie,  and  that  no 
individual  who  had  enjoyed  the  benefit  of  the  provision  tor 
the  full  period  of  ten  years,  could  ever  again  be  entitled  to 
it,  p.  54. 

■Construction — Alteration— Trust —  Lefrvry 


— A  testatrix  by  deed  of  donation,  reserving  power  to  alter, 
conveyed  £1000  to  trustees  '*  as  a  perpetual  fund,'*  directiior 
them  to  invest  the  same  in  heritable  security,  and  to  pay  the 
legal  interest  thereof  to  ten  annuitants.  The  deed  rescrvcti 
a  power  to  nominate  th6  first  ten  to  the  benefit  of  the  fuad 
by  any  relative  writing.  She  died,  leaving  a  letter  addresaf4 
to  her  trustees,  of  date  posterior  to  the  deed  of  donation,  by 
which  she  nominated  thirteen  individuals  in  a  list,  to  psrti- 
cipate  in  the  charity ;  and  opposite  to  their  names  sbe  places! 
a  sum  of  money,  expressed  m  figures,  as  the  annuity  payabk 
to  those  thirteen  nominees— Held,  in  an  action  of  niultiple> 
poinding,  in  which  the  residuary  legBtee  claimed  tbe  residoe. 
after  deducting  only  the  donation  of  XIOOO,  as  Idft  by  tk 
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first  deed,  that  the  intention  of  the  subsequent  writing  was 
to  alter  the  terms  of  the  first  donation,  to  the  effect  that  the 
trustees  were  entitled  to  invest  in  the  public  funds  a  sum 
siifBcient  to  pay  the  annuities  speci6ed  by  the  posterior 
writing,  and  that  the  number  of  annuitants  was  thereby  in- 
creased, p.  191. 

TESTAMENT— Execution— Reduction—  Blindness—  Sub- 
scription— Execution  by  Notaries-^ Where  a  party  could  sub- 
scribe, and  was  in  the  practice  of  subscribing  his  name  to 
writings,  though  his  sight  was  so  defective  that  he  could  not 
read  any  written  document,  nor  decypher  the  signature  at- 
tached to  it.  In  a  reduction  of  a  deed  executed  by  him 
through  the  intervention  of  notaries,  as  null  under  the  Sta- 
tutes 1540,  c.  117,  and  1579,  c  80— Held  that  this  was  a 
competeut  mode  of  execution,  and  that  the  party  challenging 
could  not  found  on  nullity  under  the  Statutes,  without  under- 
taking to  prove  that  the  party  had  not  authorised  the  notaries 
to  act  for  him,  p.  145. 

Legacy — Extinction — Parent  and   Child — 

Payment — Circumstances  in  which  it  was  held,  that  a  provi- 
sion in  favour  of  one  of  the  sons  of  a  family,  in  a  family  set- 
tlement by  a  father,  had  been  made  with  a  particular  inten- 
tion, and  had  been  paid  by  the  fiither  during  his  lifetime,  p. 
289. 

-Legacy — Lapsing — Condition  si  sine  liberis 


decesserit — A  testator  having  no  children  of  his  own  (his 
nearest  relations  being  seven  nephews  and  a  niece,  and  the 
children  of  a  deceased  nephew,  the  descendants  of  three  de- 
ceased sisters  of  the  testator),  distributed  his  property  among 
six  of  his  nephews  and  his  niece,  calling  them  by  name,  and 
in  unequal  proportions— Held  that  they  were  so  called  as  in- 
dividual legatees,  and  not  as  members  of  a  class  of  relations, 
and  that  the  shares  of  two  of  them  who  had  predeceased  the 
testator,  leaving  children,  lapsed  by  such  predecease,  and  did 
not  accrue  to  their  children  on  any  presumed  intention  of 
the  testator,  or  by  force  of  the  condition  n  sine  liberis  de- 
cesserit,  p.  2G3. 

•Legacy,    Special — Intention — Ademption — 


A  testator,  by  his  trust-deed,  provided  as  follows :  *'  The 
sum  of  £1000,  lent  on  bond  to  A.  and  B.  is  hereby  specially 
vested  in  the  trustees  in  trust,  to  indemnify  me,  and  bear  roe 
harmless  from  lo&s  or  damage  on  account,  or  by  reason  of  a 
guarantee  granted  by  me  to  C. ;  and  in  the  second  place,  in 
trust  for  the  children  and  grandchildren  of  my  brother,  T., 
to  be  paid  to  them,  or  either  of  them,  in  such  proportions, 
and  at  such  times  as  he,  by  any  writing  duly  attested,  may 
direct  ;**  and  the  testator  also  directed  his  trustees  to  hold 
the  said  bond  subject  to  any  call  that  should  be  made 
against  his  estate,  in  consequence  of  another  guarantee  un- 
der which  he  had  come.  The  bond  was  extingtiished  by 
payment  to  the  testator  during  his  lifetime;  and  he  died  with- 
out making  any  alterations  on  his  settlement  in  favour  of 
the  Wgateee — Held  that  the  legacy  was  special,  and  lapsed 
by  payment  of  the  bond  during  the  testator's  lifetime,  p. 
236. 

-Legacy —  Vesting — Condition — Contingency 


— Liferent  and  Fee — A  testator  directed  his  executors  to  pay 
the  interest  of  his  moveable  property  to  his  daughter  till  her 
eldest  child  should  attain  majority,  and  then  to  set  apart 
£4000,  "  which  shall  be  equally  divided  among  the  children" 
of  his  daughter  '*  then  in  life,"  "  share  and  share  alike,*'  on 
their  respectively  attaining  twenty-one  years  compete ;  and 
after  the  daughter's  death,  the  trustees  were  directed  to  pay 
the  residue  to  the  whole  children  of  the  testator's  daughter 
to  be  procreated,  share  and  share  alike.  The  daughter  bad 
two  children,  both  of  whom  predeceased  her,  and  died  in 
minority,  leaving  settlements,  conveying  to  her  their  move- 
able property.  On  her  death, — held,  in  a  question  between 
her  trustees  and  the  next  of  kin  of  the  testator,  that  a  fee 
vested  in  the  children  a  morte  testatoris,  and  that  the  trustees 
of  the  mother  were  entitled,  in  exclusion  of  the  testator's 
next  of  kin,  to  take  up,  in  virtue  of  her  settlement,  the  re- 
sidue of  the  testator's  property,  conveyed  to  the  mother  by 
the  settlements  of  her  children  ;  and,  2.  That  on  taking  into 


view  the  whole  clauses  of  the  deed,  no  contingency  was  in- 
volved in  regard  to  the  £4000,  which  was  held  in  like  manner 
to  have  vested  on  the  death  of  the  testator,  and  to  be  carried 
by  the  children's  settlements  to  the  mother,  p.  227. 

TESTAMENT— Obligation  —  Construction  —  Personal  Ex- 
ception— Circumstances  in  which  held,  that  where  the  terms 
of  a  testament  are  clear  and  unambiguous,  it  is  not  open,  upon 
the  death  of  the  testator,  to  a  different  interpretation  from 
the  subsequent  correspondence  aud  transactions  of  the  parties, 
p.  561. 

Prescription — Statute  of  Limitations — Fo- 
reign— Circumstances  in  which  held,  in  consonance  with  the 
opinions  of  English  counsel,  that  though  the  cause  of  action, 
viz.,  the  engagement  or  undertaking  to  pay,  did  not  accrue 
within  six  years  before  raising  the  action,  the  action  was  not 
struck  at  by  the  English  Statute  of  Limitations,  p.  168. 

•Revocation — Donation — Discharge — Where 


a  testator  had  lent  £1200  to  his  brother-in-law  on  his  pro- 
missory-note, and  returned  the  note  to  the  debtor,  cancelled, 
along  with  a  letter  stating  that  this  was  d^ne  **  on  the  un- 
derstanding always  that  this  is  a  sum  which  I  have  paid  for 
Robina  (the  testator's  sister)  and  her  family,  and  which  is  to 
be  taken  into  the  ultimate  account ;"  and  in  the  testator's  re- 
positories at  his  death  were  found  two  settlements,  one  pre- 
vious to  the  date  of  the  letter,  but  having  a  codicil  of  even 
date  therewith,  directing  the  capital  of  the  £1200  to  be  con- 
sidered as  a  payment  to  account  of  the  share  of  the  debtor's 
family  at  the  ultimate  distribution,  and  the  other  settlement 
being  a  general  one  of  the  testator's  effects,  not  expressly  re- 
voking the  previous  one,  nor  referring  to  the  debt  of  £1200 
— Held,  in  the  circumstances,  that  the  capital  of  that  debt 
was  to  be  deducted  from  the  amount  of  the  provisions  con- 
tained in  the  latter  settlement  in  favour  of  the  debtor's  famUy, 
p.  587. 

-See  Process. 


TESTAMENT-DATIVE— See  Process. 

THURSO,  Augmentation  to  the  Minister  of,  p.  511. 

TIPPLING  ACT— See  Bankrupt, 

TITLE  AND  INTEREST  TO  PURSUE— PubUc  Officer- 
Chancery — Process— Statute  57  Geo.  III.  c.  64 — A.  was 
appointed,  by  letters-patent  passed  under  the  Seal  appointed 
to  be  kept  by  the  Treaty  of  Union,  and  on  warrant  by  the 
sign-manual,  to  the  previously  separate  offices  of  Director 
and  Clerk  in  Chancery,  vacant  by  the  death  of  Lord  Rosslyn. 
A.'s  commission  bore,  that  he  was  to  enjoy  the  two  offices, 
with  a  fixed  salary,  under  the  regulations  appointed  by  a  pre- 
vious Statute,  which  enacted  that  the  two  offices  should  be 
vested  in  one  person,  who  should  apply  the  fees  towards  pay- 
ment of  his  salary,  and  account  for  the  balance  to  the  Trea- 
sury, to  be  applied  for  public  purposes — Held,  that  though 
A.  had  to  account  for  the  fees  to  the  Treasury,  out  of  which 
he  paid  his  salary,  he,  in  virtue  of  his  appointment,  and 
not  the  Lords  of  the  Treasury,  had  the  substantial  interest 
and  title  to  pursue  a  reduction  of  a  commission  granted  by 
Lord  Rosslyn  to  C.  and  D.,  whereby  he  delegated  to  them 
these  two  offices,  to  be  enjoyed  by  them  after  his  death,  and 
which,  if  sustained,  would  affect  A.'b  rights  and  interest  under 
his  commission,  p.  324. 

TITLE  TO  PURSUE— Concourse  of  Public  Prosecutor- 
Public  Officer — Malversation — Act  of  Sederunt,  6th  March 
1783 — Process — Held  incompetent  for  a  private  party,  with- 
out concourse  of  the  public  prosecutor,  to  insist  in  a  com- 
plaint against  an  inferior  Judge,  concluding  for  suspension 
from  office  or  penalties,  in  respect  of  malversation  in  office  in 
reference  to  a  cause  in  which  the  complainer  was  a  party,  p. 
162. 

Competency  —  Partnership  —  The 

Sutute  incorporating  "  the  Edinburgh  Oil  Gas-Light  Com- 
pany," directing  that  "  by  that  name  they  shall  and  may  sue 
or  be  sued ;"  and  by  section  45,  declaring  that  no  person 
shall  be  qualified  to  act  as  a  director  or  as  a  member  of  the 
committee  of  management  "  who  shall  be  a  shareholder  or 
proprietor  of  any  other  gas  company  in  Edinburgh,  or  within 
ten  miles  thereof;  and  section  52,  providing  that  the  com- 
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mittee  of  management  shall  have  power  to  make  calls — 
Held  that  an  action  was  competently  brought  in  name  of  the 
Oil  Gas  Ck>mpany  for  calls  made  by  the  committee  of  di- 
rectors, and  that  the  clause  prohibiting  directors  from  hold- 
ing shares  in  a  coal  gas  company,  was  for  the  protection  of 
the  general  body  of  partners,  to  prevent  their  interests  being 
sacrificed  to  that  of  a  rival  manufactory,  and  ceased  to  be 
operative  when  the  manufiicture  of  oil  gas  was  abandoned, 
and  the  Company  exchanged  their  property  for  coal  gas 
shares.  Obiter^  that  where  a  company  has  come  to  a  ter- 
mination as  to  future  transactions,  it  still  subsists  for  winding 
up  its  affairs,  p.  120. 

TITLE  TO  PURSUE—Process— .Partnership^The  ezecu- 
tor-creditor  of  a  deceased  writer,  who  was  a  partner  of  a 
company,  having  brought  an  action,  libelling  on  a  debt  as  due 
to  the  company,  but  alleging  that,  by  understanding  of  the 
company,  the  sum  sued  for  belonged  to  the  deceased  partner 
as  an  individual,  while  no  title  to  sue  was  alleged,  except  for 
what  might  be  due  to  the  deceased  partner  as  an  individual 
— Defence,  founded  on  the  want  of  title,  sustained,  and  an 
acknowledgment  or  disclamation  by  the  surviving  partner 
held  not  to  supply  the  defect,  p.  251. 

Public  Body  —  Partnership  —  Joint 

Adventure — Process — Review — Bill  of  Exceptions  —  Ck>n- 
tract — Congregation — In  an  action  at  the  instance  of  a  builder 
against  a  dissenting  congregation,  for  the  contract  price  of  a 
chapel  erected,  it  was  alleged,  on  their  employment,  the 
Lord  Ordinary,  with  the  acquiescence  of  the  parties,  ruled, 
"  that  all  the  members  of  the  committee  of  management  of 
the  Portobello  United  Associate  Secession  congregation,  from 
the  period  when  the  pursuer  was  employed  to  fit  up  the  tem- 
porary meeting-house,  or  who  became  members  of  the  com- 
mittee between  that  period  and  the  time  when  the  new 
chapel  was  taken  possession  of  by  the  congregation — and  all 
persons  who  were  not  merely  hearers  or  communicants  in  the 
meeting-house  or  the  chapel,  but  were  members  of  the  said 
United  Associate  Secession  congregation  during  the  said  pe- 
riod— are  liable  to  the  pursuer  in  payment  of  the  work  duly 
and  properly  executed  by  him,  in  terms  of  his  agreements  or 
contracts  with  the  committee."  The  case  having  gone  to  a 
jury  on  an  issue  of  resting-owing,  the  presiding  Judge,  sus- 
taining an  oljection  stated  by  certain  of  the  defenders  at  the 
trial,  ruled,  that  unless  it  could  be  proved  that  they  had  been 
regularly  admitted  to  the  congregadon  in  question,  according 
to  the  ecclesiastical  forms  prescribed  by  that  body,  they  could 
not,  as  members,  be  held  civilly  responsible  to  the  pursuer. 
The  jury  having  found  for  the  defenders,  the  Court,  on  a  bill 
of  exceptions  for  the  pursuer  as  to  the  law  in  the  charge,  al- 
lowed the  exception,  and  granted  a  new  trial :  the  medium 
being,  that  by  the  sound  construction  of  the  rule  laid  down 
by  the  Lord  Ordinary,  it  was  only  mere  sitters  or  commu- 
nicants who  were  to  be  excluded  fi'om  liability,  and  not  par- 
ties who  were  the  constituents  of  the  committee  of  manage- 
ment, or  behaved  themselves  as  members —  Obiter,  That  in  a 
question  of  this  nature,  dvil  responsibility  cannot  be  affected 
by  the  rules  of  any  such  body,  nor  is  the  public  bound  to  know 
of  the  existence  of  such  rules,  p.  447. 

Road — Clerk,   District — Process — 


Mandate — A  meeting  of  district  road  trustees  having,  by  a 
minute,  empowered  and  directed  their  clerk  to  uplift  and  dis- 
charge any  balance  due  by  the  treasurer,  who  had  absconded, 
and,  if  necessary,  to  sue  him  and  his  cautioners  for  the 
amount — Held,  waiving  the  question  of  the  general  powers  of 
a  district  clerk  to  sue,  that  this  was  a  sufficient  title  to  pur- 
sue an  action  against  the  cautioners,  p.  259. 

See  Astignation,     HeritahU  Right. 


Jurisdiction,  Poinding  the  Ground,  Process.  Raiding  and 
Sale.  Representation,  Superior  and  Vassdl,   Writ, 

TOWN-COUNCILLOR,  ELECTION  OF— See  Proceu. 

TRANSFERENCE— See  Jurisdiction, 

TRINITY  GASK,  Augmentation  to  the  Minister  of,  p.  90. 

TRUST— Bona  Fides— Lien— Held  that  parties  who  had  bona 
fide  acted  as  trustees  under  a  deed  of  settlement,  afterwards 
reduced  as  nuU  ab  initio,  had  a  preferable  right  to  payment  of 


the  general  balance  due  to  them  on  their  accounts,  both  prior 
and  subsequent  to  the  reduction,  out  of  the  price  of  lands 
which  had  been  included  in  the  trust,  but  to  which,  after  the 
reduction  of  the  trust-deed,  the  truster's  heir  had  made  up 
titles,  and  which  were  sold  by  his  creditors  in  a  process  of 
ranking  and  sale ;  and  that  even  in  competition  with  heritable 
and  adjudging  creditors,  who  claimed  as  having  lent  money  oo 
these  lands  on  Ihe  &ith  of  the  heir's  unqualified  title,  as  ap- 
pearing on  the  record,  p.  190. 

TRUST— Entail— Rents— Interests— Accumulation — Annoi- 
ries— By  a  trust-disposition  and  deed  of  entail,  a  party  entail- 
ed his  lands  on  a  series  of  heirs,  while  he  assigned  his  whole 
moveable  property  to  trustees,  inter  alia,  for  payment  of  cer- 
tain legacies  and  annuities,  '*  and  after  the  death  of  the  whole 
of  the  said  annuitants,"  the  trustees  were  directed  to  "  employ 
the  whole  capital  sums  and  fi-ee  residue  of  my  said  executry 
in  the  purchaise  of  land,"  to  be  settled  on  the  same  series  of 
heirs ;  and  by  a  codicil  subjoined  to  the  deed,  it  was  provided 
"  that  the  trustees  shall  invest  the  residue,  so  soon  as  they 
can  meet  with  a  purchase  of  an  estate  they  think  eligible"— 
Held  that,  according  to  the  true  meaning  and  just  construction 
of  the  trust-deed  and  codicil,  no  part  of  the  interests  or  pro- 
ceeds of  the  free  moveable  estate,  accruing  subsequent  to  the 
death  of  the  truster,  was  to  be  accumulated  by  the  trustees, 
to  increase  the  amount  of  the  capital  or  ftee  residue  to  be  in- 
vested in  land ;  and  that  there  was  no  room  in  this  case  for 
taking  any  distinction  between  the  interests  so  accruing  within 
the  first  year  after  the  death  of  the  truster,  and  thoae  accruing 
in  any  subsequent  year,  p.  312. 

Settlement  —  Entail  —  Fee  —  Nobile  Offidum  of 

Court  to  appoint  trustees  on  failure  of  others — A  testator  left 
a  general  trust-deed  of  his  heritable  and  moveable  property, 
wherever  situated,  in  fiivour  of  trustees,  for  certain  purposes: 
the  trust  to  be  subject  to  any  entail  of  the  heritage  which  he 
might  execute  in  fiivour  of  a  certain  series  of  heirs,  and  whidi 
entail,  it  was  declared,  should  be  held  and  taken  to  be  a  part 
of  the  trust.  The  testator  executed  an  entail  of  a  subsequent 
date  to  the  trust-deed.  On  his  decease,  the  trustees  named 
in  the  deed  declined  to  act.  The  heir  of  entail  first  en- 
titled to  succeed  made  up  titles  under  the  entail,  and  was  in- 
feft,  and  likewise  confirmed  to  the  moveables  in  Scotland, 
and  administered  to  the  personalty  in  England.  With  con- 
sent of  all  interested,  including  the  said  heir  of  entail,  new 
trustees  were  appointed  by  the  Court  to  take  up  the  manage- 
ment under  the  trust-deed,  in  vice  of  those  who  declined  to 
act.  These  trustees  then  brought  an  action  to  have  it  de- 
clared that  the  whole  property,  of  every  description,  was 
vested  in  them,  and  concluding  against  the  heir  of  entail,  who 
was  also  heir  of  line  and  of  conquest,  that  he  should  he  de- 
cerned to  make  up  titles,  and  to  grant  whatever  deeds  of  cod- 
veyance  might  be  necessary  for  vesting  in  them,  as  trustees, 
the  whole  property  conveyed  by  the  original  trust:  theic 
right,  as  trustees,  being  burdened  with  the  rights  of  the  h^ts 
of  entail — Held,  1.  in  the  circumstances,  that  the  trustees  ap- 
pointed by  the  Court  had  all  the  powers  granted  to  the  origi- 
nal trustees,  and  that  the  whole  property  wa<  vested  in  thea 
by  the  appointment :  2.  That,  notwithstanding  the  infeftmes: 
of  the  heir  of  entail  under  the  entail,  there  was  no  feudal  ic- 
congruity  involved  in  the  subsequent  infeftment  of  the  troi- 
tees  in  the  whole  property,  qua  trustees,  in  order  to  effectuate 
the  purposes  of  the  trust,  subject  to  the  rights  of  the  heirs  c^ 
entail :  3.  That  the  heir  of  entail  was  bound  to  concur  with 
the  trustees  in  making  up  titles  to  that  effect. — Opinion,  1. 
That  in  regard  to  the  personalty  in  England,  adminiatered  b^ 
the  heir  of  entail,  he  was  bound  to  concur  in  handing  orer 
these  funds  to  the  trustees  for  the  purposes  of  the  trust :  ^ 
That  the  Court  have  undoubted  power,  in  cases  of  necessttr, 
to  appoint  trustees  in  room  of  those  who  have  dedined  to  aicu 
where  such  declinature  would  otherways  fiustrate  the  execu- 
tion of  the  trust,  p.  273. 

Trustee — Liability — Culpa  Lata— Bond  of  Pro7> 


sion — A  party  granted  a  personal  bond  to  a  woman  for  » 
annuity  of  £60,  and  in  the  bond  appointed  trustees,  witi 
power  to  demand  from  the  gnmter  good  and  effectual  her.- 
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table  or  personal  security  for  the  annuity.  One  of  the  trustees 
accepted,  and  paid  the  annuity  for  twenty-two  years,  when  the 
granter  of  the  bond  became  bankrupt,  and  the  annuity  was 
stopped ;  no  security  having  meantime  been  granted  or  asked, 
in  consequence,  as  the  trustee  alleged,  of  the  embarrassments 
of  the  granter  during  the  whole  period — Held,  in  an  action  at 
the  annuitant's  instance  against  the  trustee,  that  the  latter  had 
a  discretionary  power  to  demand  the  security  or  not,  and  was 
not  liable,  in  the  circumstances,  for  failing  to  exact  it,  p.  474. 

TRUST — Trustee — Liability— Omissions— Culpa  Lata— Part- 
nership— A  party,  connected  as  partner  with  an  extensive 
trading  company,  died  leaving  his  property,  heritable  and 
moveable,  in  the  hands  of  trustees, — a  great  portion  of  his 
property  consisting  of  the  stock  of  the  company.  The  trustees 
made  no  inquiries  at  the  partners  as  to  the  securities  the  de- 
ceased partner  had  undertaken  with  the  company,  nor  did  the 
truster  leave  any  note  of  them ;  and  as  the  company  was  at 
the  truster's  death  in  undoubted  credit,  the  funds  in  the  hands 
of  the  company  belonging  to  the  truster  were  allowed  to  re- 
main with  the  company.  The  company  afterwards  became 
bankrupt,  when  a  claim  was  made  against  the  trustees  for 
payment  of  an  old  cash-credit,  in  which  the  truster  had  been 
an  obligant  with  the  company,  and  on  which  one  of  the  trus- 
tees stood  as  cautioner — Held,  in  the  circumstances,  that  culpa 
lata  was  not  imputable  to  the  trustees,  and  that  they  were  not 
personally  liable  for  the  amount,  though  one  of  them  was 
cautioner  in  the  cash-credit,  but  averred,  that  at  the  distance 
of  time  he  had  forgotten  it,  p.  296. 

Trustees,  Liability  of — Factor — Agent  and  Princi- 
pal— A  trust-deed  of  a  very  extensive  property,  and  involving 
very  considerable  trouble,  provided  the  three  trustees  named 
in  £100,  to  be  divided  among  them  annually,  as  a  gratifica- 
tion for  trouble.  The  deed  contained  a  clause  of  the  follow- 
ing nature :  The  trustees  "  shall  noways  be  obliged  to  do  dili- 
gence, otherwise  than  as  he  or  they  shall  think  fit,  nor  shall 
he  or  they  be  liable  for  omissions,  but  only  each  of  them  for 
himself,  and  his  own  actual  and  personal  intromissions,  nor 
shall  they  be  farther  liable  for  their  factors,  than  that  they 
shall  be  habit  and  repute  responsible  at  the  time  of  entering 
upon  their  office."  The  trustees  named  in  the  deed  appoint- 
ed one  of  their  own  number  to  be  factor,  another  to  be  cashier, 
and  a  third  to  be  country  agent ;  and  they  appointed  an  ac- 
countant, with  a  salary,  to  audit  the  accounts  annually.  The 
factor  and  cashier,  by  authority  of  the  trustees,  were  to  get 
an  annual  salary  for  these  offices :  that  of  the  cashier  amount- 
ed to  £50.  The  trust-deed  gave  no  direct  authority  for  the 
creation  of  these  offices  in  the  persons  of  the  trustees  them- 
selves. Considerable  balances  were  allowed  to  accumulate 
in  the  &ctor's  hands  from  year  to  year,  with  which  circum- 
stance the  trustees  were  acquainted.  Ultimately,  the  factor 
became  bankrupt,  with  a  large  balance  in  his  hands — Circum- 
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stances  in  which  the  Court  held,  that  the  trustees  were  not 
liable  to  make  up  the  deficiency ;  and,  2.  that,  in  the  circum- 
stances, the  fiict  of  one  of  the  trustees  being  cashier,  with  a 
salary,  and  thereby  having  a  special  superintendence  over  the 
factor,  did  not  of  itself,  without  proof  of  wilful  misconduct, 
infer  liability  against  him. —  Obiter  by  the  bench,  that  the 
election  by  the  trustees  of  one  another  to  fill  financial  and 
other  separate  situations  under  the  trust,  though  inexpedient, 
is  not  illegal,  and  will  not  of  itself  infer  liability  against  trus- 
tees, p.  111. 

TRUST— See  Caution.  Expenses,  Heritable  Eight.  Husband 
and  Wife.  Inhibition.  Obligation.  Poinding  the  Ground. 
Public  Officer.   Testament. 

TRUSTEE_See  Bankrupt.  Diligence.  Statute.  Testament. 
Trust. 

TUTORS  AND  CURATORS— See  Minor. 


VALUE— See  Bitt  of  Exchange. 
VERDICT— See  Process. 
VESTING— See  Testament. 
VETO  ACT— See  Jurisdiction. 
VITIATION— See  Process. 

W 

WAGES — See  Diligence.  Expenses. 

WARRANDICE— See  Teinds. 

WITNESS— See  Expenses.  Proof. 

WRIT— Obligation— Stamp— Title  to  Sue— Process— Holo- 
graph Deed — Reduction-Improbation — A  borrower  having 
granted  the  following  acknowledgment :  "  I  acknowledge  to 
have  received  from  A.,  and  on  behalf  of  his  son  B.,  heir  to 
the  said  A.,  the  sum  of  £100  Sterling,  to  be  sunk  into  the 
stock  of  Amulree  farm  occupied  by  me,  for  which  sum  I  here- 
by become  bound,  my  heirs  and  executors;  to  refund  to  them, 
with  interest  yearly  from  this  date.  Joseph  M'Laren.  CriefiT, 
26th  May  1832"— Held,  1.  That  A.  was  entitled  to  sue  for, 
and  recover  in  his  own  name  the  sum  lent,  on  a  minute  being 
lodged  for  B.  (who  was  a  minor),  with  consent  of  his  admi- 
nistrator-in-law,  admitting  that  the  sum  was  A.'s.  2.  That 
the  document,  if  holograph  of  the  granter,  although  proved 
by  the  water-mark  to  have  been  executed  a  considerable  time 
subsequent  to  the  loan,  and  antedated  so  as  to  vouch  the  debt 
as  at  the  period  when  it  was  contracted,  was  not  therefore 
liable  to  reduction  on  the  grounds  of  forgery  or  legal  &lse- 
hood,  no  relevant  averment  of  mala  fides  in  antedating  being 
alleged.  3.  That  the  document,  Uiough  originally  written 
on  a  bill-stamp,  being  afterwards  stamped  with  the  proper 
agreement  stamp,  was  valid  under  the  stamp  laws,  p.  557. 

WRITTEN  SLANDER— See  Reparation. 

WRONGOUS  IMPRISONMENT— See  Reparation. 
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Annan,  MagUtrates  of,  &c  v,  John  Parish, 

Bald,  Robert,  and  Others  v.  James  Kerr,  Taylor's  Trustee, 

Bremner,  Hugh,  W.S.,  and  Others  v,  Christopher  Kerr, 

Cunningham,  James,  v.  William  Duncan, 

Don,  Sir  William  Henry,  &c.  v.  M.  Lippmann  and  Manda- 
tory,      .... 

Edinburgh  Water  Company  v.  John  Waugh,  Treasurer  to 
the  Edinburgh  Charity  Workhouse, 

Hamilton  and  Brandon,  The  Duke  of,  v,  John  Mather  and 
John  Urquhart, 
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Hill,  Peter,  and  Alexander  Thomson  v.  Charles  Cuningham 

and  Peter  M'Craw,    .  .  .34 

Hope  Vere,  James  Joseph,  o.  The  Right  Hon.  Charles  Hope, 

Lord  President  of  the  Court  of  Session,  and  Others,  29 
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Alexander,  Hector,  v.  G.  A.  Cohen  and  Mandatory,  277 
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Baillie,  James,  &c.  r.  William  Young  and  Trustee,  187 
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Borthwick,  John,  Rai8er,_Robert  Christie  (Thomas  Meg- 
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Boswell,  Sir  James,  v.  Mathew  Montgomerie,  &c.  239,  430 
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Breadalbane,  Trustees  of  the  late  John  Marquess  of,  v.  Sir 
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